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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Dodge Count y,  

Dani el  W.  Kl ossner ,  Judge.   Affirmed, and the cause remanded.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s case i s bef or e 

t he cour t  on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 61 ( 2005- 06) .   The St at e al l eges t hat  

Br uce MacAr t hur  sexual l y abused t hr ee chi l dr en bet ween 1965 and 

1972.   Accor di ngl y,  he was char ged wi t h mul t i pl e count s of  

havi ng sexual  i nt er cour se wi t h a chi l d and i ndecent  behavi or  

wi t h a chi l d pur suant  t o Wi s.  St at .  §§ 944. 10( 1) ,  944. 10( 3) ,  

944. 11( 1) ,  and 944. 11( 2)  ( 1966- 67) . 1  He moved t o di smi ss t hose 
                                                 

1 Ref er ences t o t he appl i cabl e year  of  t he Wi sconsi n 
St at ut es var y t hr oughout  t hi s opi ni on and wi l l  be i dent i f i ed 
accor di ngl y.    
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char ges based upon t he st at ut e of  l i mi t at i ons.   The ci r cui t  

cour t  deni ed MacAr t hur ' s mot i on t o di smi ss.  

¶2 Thi s case pr esent s t he f ol l owi ng i ssues:  Fi r st ,  shoul d 

t he st at ut e of  l i mi t at i ons t hat  gover ns t he char ges agai nst  

MacAr t hur  be t he ver si on of  Wi s.  St at .  § 939. 74 t hat  was i n 

ef f ect  bet ween 1965 and 1972 or  t he ver si on of  t hat  st at ut e t hat  

was i n ef f ect  i n 2006?2  MacAr t hur  i s al l eged t o have commi t t ed 

sever al  sexual  assaul t  of f enses bet ween 1965 and 1972,  but  he 

was not  char ged unt i l  Januar y of  2006.   Dependi ng on whi ch 

st at ut e appl i es,  t he char ges may be bar r ed.   We concl ude t hat  

t he appl i cabl e ver si on of  Wi s.  St at .  § 939. 74 i s t he ver si on 

t hat  exi st ed bet ween 1965 and 1972.   Second,  what  i s t he pr oper  

pr ocedur e f or  det er mi ni ng publ i c r esi dent  t ol l i ng under  Wi s.  

St at .  § 939. 74( 3) ?  Whet her  t he st at ut e of  l i mi t at i ons i s t ol l ed 

because MacAr t hur  was not  a publ i c r esi dent  of  t he st at e af f ect s 

t he v i abi l i t y  of  t he char ges agai nst  MacAr t hur .   We adopt  an 

appr oach consi st ent  wi t h t he f eder al  cour t ' s  appr oach t o t he 

t ol l i ng pr ovi s i on i n 18 U. S. C.  § 3290.   Ther ef or e,  we concl ude 

t hat  t he c i r cui t  cour t  j udge deci des t he t ol l i ng i ssue i n a 

pr et r i al  pr oceedi ng wher ei n t he St at e must  pr ove by a 

pr eponder ance of  t he evi dence t hat  a def endant  was not  a publ i c 

r esi dent .  

                                                 
2 The r el evant  st at ut or y t ext s can be f ound i n sect i on I I I  

of  t hi s opi ni on.   
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I .  BACKGROUND 

¶3 MacAr t hur  al l egedl y sexual l y abused t hr ee chi l dr en at  

t he f or mer  St .  Joseph' s Hospi t al  i n Beaver  Dam,  Wi sconsi n.   The 

St at e asser t s t hat  t he i nci dent s occur r ed bet ween Mar ch 1965 and 

June 1972 when MacAr t hur  was a chapl ai n at  t he hospi t al .   On 

Januar y 18,  2006,  MacAr t hur  was char ged wi t h a number  of  cr i mes 

f or  t hose al l eged i nci dent s.   Count  one:  Sexual  i nt er cour se wi t h 

a chi l d cont r ar y t o Wi s.  St at .  § 944. 10( 3)  ( 1966- 67) . 3  Count  

t wo:  I ndecent  behavi or  wi t h a chi l d cont r ar y t o Wi s.  St at .  

§ 944. 11( 2)  ( 1966- 67) .   Count  t hr ee:  Sexual  i nt er cour se wi t h a 

chi l d cont r ar y t o Wi s.  St at .  § 944. 10( 1)  ( 1966- 67) .   Count  f our :  

I ndecent  behavi or  wi t h a chi l d cont r ar y t o Wi s.  St at .  

§ 944. 11( 1)  ( 1966- 67) .   Count  f i ve:  I ndecent  behavi or  wi t h a 

chi l d cont r ar y t o Wi s.  St at .  § 944. 11( 2)  ( 1966- 67) .   Count  s i x:  

At t empt ed i ndecent  behavi or  wi t h a chi l d cont r ar y t o Wi s.  St at .  

§§ 944. 11( 2)  and 939. 32 ( 1966- 67) .   Count  seven:  I ndecent  

behavi or  wi t h a chi l d cont r ar y t o Wi s.  St at .  § 944. 11( 1)  ( 1966-

67) . 4   

¶4 On Febr uar y 24,  2006,  MacAr t hur  moved t he ci r cui t  

cour t  t o di smi ss al l  count s.   I n shor t ,  MacAr t hur  ar gued t hat  

                                                 
3 The cr i mi nal  compl ai nt  c i t es t he 1966- 67 st at ut es f or  each 

count  r egar dl ess of  when bet ween 1965 and 1972 t he al l eged 
cr i mes occur r ed.   However ,  t he r el evant  chapt er  944 of f enses 
wer e not  al t er ed dur i ng t hi s t i me bet ween 1965 and 1972.  

4 The pr obabl e cause por t i on of  t he cr i mi nal  compl ai nt  was 
amended on Mar ch 28,  2006,  and Mar ch 31,  2006.   However ,  t he 
under l y i ng char ges r emai ned t he same.   
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t he s i x- year  st at ut e of  l i mi t at i ons,  Wi s.  St at .  § 939. 74 ( 1965-

72) ,  had expi r ed,  t hus depr i v i ng t he cour t  of  j ur i sdi ct i on.   

Mor eover ,  MacAr t hur  ar gued t hat  t he compl ai nt  f ai l ed t o of f er  

any pr oof  t hat  MacAr t hur  l ef t  t he st at e,  whi ch woul d be r equi r ed 

t o gi ve r i se t o t he t ol l i ng pr ovi s i on i n Wi s.  St at .  § 939. 74( 3)  

( 1965- 72) . 5  I n t he al t er nat i ve,  MacAr t hur  ar gued t hat  even i f  

t he St at e coul d pr ove MacAr t hur  was not  a r esi dent  of  Wi sconsi n 

af t er  1970,  t he pr osecut i on was bar r ed because Wi s.  St at .  

§ 939. 74( 2) ( c)  ( 2005- 06)  pr ohi bi t s pr osecut i on af t er  a v i ct i m 

r eaches t he age of  45 year s ol d,  and i n t hi s case,  t he v i ct i ms 

wer e ol der  t han 45 year s ol d when t he compl ai nt  was f i l ed.  

¶5 On May 25,  2006,  t he c i r cui t  cour t  deni ed MacAr t hur ' s 

mot i on t o di smi ss.   I t  concl uded t hat  t he age l i mi t at i ons of  

subsect i on ( 2) ( c)  of  Wi s.  St at .  § 939. 74,  whi ch became ef f ect i ve 

on Jul y 1,  1989,  di d not  appl y t o chapt er  944 of f enses f r om 

1965- 72.   Subsect i on ( 2) ( c)  r ef er s t o cr i mes pur suant  t o chapt er  

948,  whi ch was cr eat ed by t he same Act  and does not  r ef er  t o 

chapt er  944.   As a r esul t ,  t he c i r cui t  cour t  st at ed,  " [ t ] he 

pl ai n t ext  of  t he st at ut e,  of  cour se,  does not  r ef er  t o any 

pr edecessor  st at ut e of  sec.  948. 02. "   Accor di ngl y,  t he c i r cui t  

cour t  det er mi ned t hat  t he age l i mi t at i ons i n subsect i on ( 2) ( c)  

di d not  appl y and t hat  Wi s.  St at .  § 939. 74 ( 1965- 72)  gover ned 

t he st at ut e of  l i mi t at i ons i ssues i n t hi s case.  

                                                 
5 The St at e subsequent l y amended i t s compl ai nt ,  as det ai l ed 

i n f oot not e t hr ee,  t o addr ess t hi s def ect .    
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¶6 The ci r cui t  cour t  schedul ed a pr et r i al  hear i ng on t he 

st at ut e of  l i mi t at i ons def ense.   The cour t  r easoned t hat  t he 

St at e woul d need t o sat i sf y t he cour t ,  by a pr eponder ance of  t he 

evi dence,  t hat  MacAr t hur  was not  a r esi dent  of  t he st at e of  

Wi sconsi n dur i ng t he r el evant  t i me.   However ,  t he c i r cui t  cour t  

st at ed t hat  i f  t he def ense wer e t o r ai se t he i ssue at  t r i al ,  i t  

" bel i eves"  t he St at e' s bur den woul d el evat e t o beyond a 

r easonabl e doubt .  

¶7 On June 8,  2006,  MacAr t hur  pet i t i oned t he cour t  of  

appeal s f or  l eave t o appeal  t he c i r cui t  cour t ' s  non- f i nal  or der . 6  

The St at e cr oss- appeal ed t he ci r cui t  cour t ' s  or der  t hat  r equi r ed 

t he St at e t o pr ove beyond a r easonabl e doubt  at  t r i al  t hat  t he 

publ i c r esi dent  t ol l i ng pr ovi s i on was sat i sf i ed. 7  The cour t  of  

appeal s gr ant ed t hat  pet i t i on on Jul y 12,  2006,  and subsequent l y 

cer t i f i ed t he case t o t hi s cour t .   Speci f i cal l y,  t hr ee i ssues 

wer e cer t i f i ed:  Fi r st ,  " whet her  t he st at ut e of  l i mi t at i ons f or  

chi l d sexual  assaul t  i n ef f ect  when t hi s cr i me was char ged,  Wi s.  

St at .  § 939. 74 ( 2005- 06) ,  appl i es t o cr i mes commi t t ed bef or e t he 

enact ment  of  Wi s.  St at .  ch.  948. "   Second,  " whet her  t he j udge or  

                                                 
6 On June 6,  2006,  MacAr t hur  mot i oned t he ci r cui t  cour t  t o 

st ay t he t r i al  pr oceedi ngs,  but  t he r esul t  of  t hat  mot i on does 
not  appear  i n t he r ecor d bef or e us.   

7 The St at e cr oss- appeal ed what  i t  bel i eved was t he ci r cui t  
cour t ' s  " or der "  r egar di ng t he t ol l i ng i ssue i f  r ai sed at  t r i al .   
We quest i on whet her  a t r i al  cour t  " or der "  exi st ed wi t h r egar d t o 
t ol l i ng i f  r ai sed at  t r i al .   Nonet hel ess,  we pr ovi de gui dance on 
t hi s i ssue because t he ci r cui t  cour t  di d r ender  a deci s i on on 
how t he t ol l i ng pr ovi s i on woul d be addr essed pr et r i al  and at  
t r i al .  
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t he j ur y deci des i f  t he st at ut e of  l i mi t at i ons bar s pr osecut i on 

wher e t he St at e ar gues t hat  t he st at ut e of  l i mi t at i ons has been 

t ol l ed because t he def endant  l ef t  t he St at e of  Wi sconsi n. "   

Thi r d,  " what  bur den of  pr oof  appl i es t o r esol v i ng whet her  t he 

st at ut e of  l i mi t at i ons has been t ol l ed. "  

I I .  STANDARD OF REVI EW 

¶8 Thi s case i nvol ves a det er mi nat i on of  t he appr opr i at e 

st at ut e of  l i mi t at i ons as wel l  as t he i nt er pr et at i on and 

appl i cat i on of  Wi sconsi n St at ut es.   Hami l t on v.  Hami l t on,  2003 

WI  50,  ¶14,  261 Wi s.  2d 458,  661 N. W. 2d 832.   Whi l e t hese 

mat t er s pr esent  quest i ons of  l aw t hat  we r evi ew de novo,  we 

benef i t  f r om t he anal yses of  t he l ower  cour t s.   I d.  

I I I .  ANALYSI S 

¶9 " [ T] he pur pose of  st at ut or y i nt er pr et at i on i s t o 

det er mi ne what  t he st at ut e means so t hat  i t  may be gi ven i t s 

f ul l ,  pr oper ,  and i nt ended ef f ect . "   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   Thi s cour t  begi ns st at ut or y i nt er pr et at i on wi t h 

t he l anguage of  a st at ut e.   I d. ,  ¶45.   I f  t he meani ng of  t he 

st at ut e i s pl ai n,  we or di nar i l y  st op t he i nqui r y and gi ve t he 

l anguage i t s " common,  or di nar y,  and accept ed meani ng,  except  

t hat  t echni cal  or  speci al l y- def i ned wor ds or  phr ases ar e gi ven 

t hei r  t echni cal  or  speci al  def i ni t i onal  meani ng. "   I d.   Cont ext  

and st r uct ur e of  a st at ut e ar e i mpor t ant  t o t he meani ng of  t he 

st at ut e.   I d. ,  ¶46.   " Ther ef or e,  st at ut or y l anguage i s  

i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used;  not  i n i sol at i on 

but  as par t  of  a whol e;  i n r el at i on t o t he l anguage of  
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sur r oundi ng or  c l osel y- r el at ed st at ut es;  and r easonabl y,  t o 

avoi d absur d or  unr easonabl e r esul t s. "   I d.  

¶10 Bet ween 1965 and 1972,  Wi s.  St at .  § 939. 74,  " Ti me 

l i mi t at i ons on pr osecut i ons, "  r ead:  

( 1)  Except  as pr ovi ded .  .  .  ,  pr osecut i on f or  a 
f el ony must  be commenced wi t hi n 6 year s .  .  .  af t er  
t he commi ssi on t her eof .  .  .  .    

( 2)  Not wi t hst andi ng t hat  t he t i me l i mi t at i on 
under  sub.  ( 1)  has expi r ed:  

( a)  A pr osecut i on f or  mur der  may be commenced at  
any t i me;  

( b)  A pr osecut i on f or  t hef t  agai nst  one who 
obt ai ned possessi on of  t he pr oper t y l awf ul l y and 
subsequent l y mi sappr opr i at ed i t  may be commenced 
wi t hi n one year  af t er  di scover y of  t he l oss by t he 
aggr i eved par t y,  but  i n no case shal l  t hi s pr ovi s i on 
ext end t he t i me l i mi t at i on i n sub.  ( 1)  by mor e t han 5 
year s.  

( 3)  I n comput i ng t he t i me l i mi t ed by t hi s 
sect i on,  t he t i me dur i ng whi ch t he act or  was not  
publ i c l y a r esi dent  wi t hi n t hi s st at e .  .  .  shal l  not  
be i ncl uded.  .  .  .   

Si mpl y st at ed,  under  t he 1965 t hr ough 1972 st at ut es,  char ges 

need t o be f i l ed wi t hi n s i x year s of  t he al l eged f el ony unl ess 

t he act or  was not  a publ i c r esi dent  wi t hi n t hi s st at e.   I f  t he 

act or  was not  a publ i c r esi dent  wi t hi n t he st at e,  t he 

l i mi t at i ons per i od i s t ol l ed f or  t hat  t i me per i od.  

¶11 I n 1987,  subsect i on ( 2) ( c)  was added t o Wi s.  St at .  

§ 939. 74.   1987 Wi s.  Act  332,  § 27.   Subsect i on ( 2) ( c)  pr ovi ded 

t he f ol l owi ng:   

A pr osecut i on f or  v i ol at i on of  s.  948. 02,  948. 03,  
948. 04,  948. 05,  948. 06 or  948. 08 may be commenced 
wi t hi n t he t i me per i od speci f i ed i n sub.  ( 1)  or  by t he 
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t i me t he vi ct i m r eaches t he age of  21 year s,  whi chever  
i s l at er .  

1987 Wi s.  Act  332,  § 65 st at es:  " I ni t i al  appl i cabi l i t y .   Thi s 

act  appl i es t o of f enses occur r i ng on or  af t er  t he ef f ect i ve dat e 

of  t hi s SECTI ON,  but  does not  pr ecl ude t he count i ng of  ot her  

v i ol at i ons as pr i or  v i ol at i ons f or  sent enci ng a per son. "   The 

ef f ect i ve dat e was Jul y 1,  1989.   1987 Wi s.  Act  332,  § 66a.  

¶12 I n 1993,  subsect i on ( 2) ( c)  was amended i n or der  t o 

i ncr ease t he age a v i ct i m mi ght  at t ai n bef or e a pr osecut i on 

woul d be bar r ed.   1993 Wi s.  Act  219,  § 6.   Subsect i on ( 2) ( c)  

t hen pr ovi ded:  

A pr osecut i on f or  v i ol at i on of  s.  948. 02,  948. 03,  
948. 04,  948. 05,  948. 06,  948. 07 or  948. 08 shal l  be 
commenced bef or e t he v i ct i m r eaches age 26 year s,  or  
be bar r ed.  

1993 Wi s.  Act  219,  § 7 st at es:  " I ni t i al  appl i cabi l i t y .  ( 1)  The 

t r eat ment  of  sect i on 939. 74( 2) ( c)  of  t he st at ut es f i r st  appl i es 

t o of f enses not  bar r ed f r om pr osecut i on on t he ef f ect i ve dat e of  

t hi s subsect i on. "   Thi s par t i cul ar  l anguage of  " i ni t i al  

appl i cabi l i t y"  al so appear s i n t he 1997 and 2003 amendment s.  

¶13 I n 1997,  subsect i on ( 2) ( c)  was agai n amended t o 

i ncr ease t he vi ct i m' s age.   1997 Wi s.  Act  237,  § 722c.   I t  r ead:  

A pr osecut i on f or  v i ol at i on of  s.  948. 02,  
948. 025,  948. 03( 2) ( a) ,  948. 05,  948. 06,  948. 07( 1) ,  ( 2) ,  
( 3)  or  ( 4) ,  948. 08 or  948. 095 shal l  be commenced 
bef or e t he v i ct i m r eaches t he age of  31 year s or  be 
bar r ed.  

I n 2003,  subsect i on ( 2) ( c)  was agai n amended t o i ncr ease t he 

vi ct i m' s age.   2003 Wi s.  Act  279,  § 9.   I t  r ead:  

A pr osecut i on f or  v i ol at i on of  s.  948. 02,  
948. 025,  948. 03( 2) ( a) ,  948. 05,  948. 06,  948. 07( 1) ,  ( 2) ,  
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( 3) ,  or  ( 4) ,  948. 08,  or  948. 095 shal l  be commenced 
bef or e t he v i ct i m r eaches t he age of  45 year s or  be 
bar r ed,  except  as pr ovi ded i n sub.  ( 2d) ( c) .  

¶14 Fi nal l y,  i n 2005,  any r est r i ct i on on a v i ct i m' s age 

was r emoved i f  t he def endant  was char ged wi t h Wi s.  St at .  

§§ 948. 02( 1)  or  948. 025( 1) ( a) ,  but  t he 45 year  age l i mi t  

r emai ned f or  some chapt er  948 of f enses.   See 2005 Wi s.  Act  276,  

§§ 1,  2.   However ,  t he 2005 change does not  appl y t o t he case at  

hand because t he st at ut e' s ef f ect i ve dat e was Apr i l  6,  2006,  

whi ch i s af t er  t he dat e MacAr t hur  was char ged.   The par t i es do 

not  ar gue whet her  t hi s 2005 amendment  appl i es t o t he case at  

hand.    

A.  Appl i cabl e ver si on of  Wi s.  St at .  § 939. 74   

¶15 MacAr t hur  ar gues t hat  t he 2005- 06 ver si on of  Wi s.  

St at .  § 939. 74( 2) ( c)  appl i es i n t hi s case as a bar  t o t he 

char ges agai nst  hi m.   He asser t s t hat ,  assumi ng t he St at e pr oves 

t hat  t he st at ut e of  l i mi t at i ons was t ol l ed pur suant  t o Wi s.  

St at .  § 939. 74( 3) , 8 t he char ges do not  sur vi ve because t hey ar e 

bar r ed under  t he 2006 ver si on of  t he § 939. 74( 2) ( c) .   Rel y i ng on 

St at e v.  Hai nes, 9 MacAr t hur  ar gues t hat  because he was not  a 

publ i c r esi dent  i n t he st at e bet ween 1970 and 2004,  t he 

appl i cabl e st at ut e of  l i mi t at i ons becomes t he amended ver si on of  

§ 939. 74( 2) ( c) ,  whi ch became ef f ect i ve on May 1,  2004.   He 

asser t s t hat  t he amended st at ut e appl i es as a bar  t o t he 

                                                 
8 Subsect i on ( 3)  of  Wi s.  St at .  § 939. 74 was not  al t er ed 

bet ween 1965 and 2006 except  t o become gender  neut r al .  

9 St at e v.  Hai nes,  2003 WI  39,  261 Wi s.  2d 139,  661 
N. W. 2d 72.  
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pr osecut i on because he was char ged i n Januar y of  2006,  af t er  t he 

May 2004 ef f ect i ve dat e,  and t he 2004 amendment  bar r ed 

pr osecut i ons f or  char ges wher e t he vi ct i m had at t ai ned 45 year s 

of  age.   MacAr t hur  ar gues t hat  s i nce t he vi ct i ms her e wer e over  

age 45,  t he pr osecut i ons under  t he 2006 st at ut e ar e bar r ed.  

¶16 The St at e,  on t he ot her  hand,  c i t i ng t o St at e v.  

Hami l t on, 10 ar gues t hat  when a st at ut e of  l i mi t at i ons i s r epl aced 

or  amended,  a cause of  act i on t hat  has accr ued11 pr i or  t o t he 

ef f ect i ve dat e of  t he new st at ut e or  amendment  i s gover ned by 

t he pr i or  st at ut e unl ess t he l egi s l at ur e speci f i cal l y st at es 

ot her wi se.   Speci f i cal l y,  i t  asser t s t hat  i n enact i ng subsect i on 

( 2) ( c) ,  t he l egi s l at ur e speci f i ed t hat  t he sect i on onl y appl i ed 

t o of f enses t hat  occur r ed on or  af t er  t he ef f ect i ve dat e.   I t  

f ur t her  asser t s t hat  t he l egi s l at ur e speci f i cal l y i ncl uded 

chapt er  948,  but  i t  di d not  so r ef er ence and i ncl ude chapt er  

944.   Thus,  i t  ar gues t hat  subsect i on ( 2) ( c)  does not  appl y.   

¶17 We concl ude t hat  t he 1965- 1972 ver si on of  

Wi s.  St at .  § 939. 74 gover ns t he case at  i ssue because ( 1)  her e,  

t he of f enses al l egedl y occur r ed pr i or  t o t he ef f ect i ve dat e of  

§ 939. 74( 2) ( c) ,  whi ch was Jul y 1,  1989;  and ( 2)  t he l egi s l at ur e 

di d not  i ncl ude chapt er  944 cr i mes i n subsect i on ( 2) ( c)  of  

§ 939. 74 even t hough i t  speci f i cal l y i ncl uded chapt er  948 

                                                 
10 St at e v.  Hami l t on,  2002 WI  App 89,  ¶11,  253 Wi s.  2d 805,  

644 N. W. 2d 243,  af f ' d,  2003 WI  50,  261 Wi s.  2d 458,  661 
N. W. 2d 832.  

11 I n a cr i mi nal  case,  a cause of  act i on accr ues and t he 
st at ut e of  l i mi t at i ons begi ns when t he cr i me i s compl et e.    
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cr i mes.   Accor di ngl y,  nei t her  t he 1987 amendment  t o § 939. 74,  

whi ch cr eat ed subsect i on ( 2) ( c) ,  nor  any subsequent  amendment  t o 

subsect i on ( 2) ( c)  appl i es t o t he case at  hand.  
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¶18 Wi sconsi n St at .  §§ 990. 06 and 991. 0712 i nst r uct  t hat  

when a l i mi t at i on per i od has been r epeal ed and t he r epeal i ng act  

pr ovi des f or  a new l i mi t at i on per i od,  " such l at t er  l i mi t at i on or  

per i od shal l  appl y onl y t o such r i ght s or  r emedi es as shal l  

                                                 
12 Nei t her  Wi s.  St at .  § 990. 06 nor  § 991. 07 was al t er ed 

bet ween 1965 and 2006.   Wi sconsi n St at .  § 990. 06,  " Repeal  or  
change of  l aw l i mi t i ng t i me f or  br i ngi ng act i ons, "  pr ovi des:  

I n any case when a l i mi t at i on or  per i od of  t i me 
pr escr i bed i n any act  whi ch shal l  be r epeal ed f or  t he 
acqui r i ng of  any r i ght ,  or  bar r i ng of  any r emedy,  or  
f or  any ot her  pur pose shal l  have begun t o r un bef or e 
such r epeal  and t he r epeal i ng act  shal l  pr ovi de any 
l i mi t at i on or  per i od of  t i me f or  such pur pose,  such 
l at t er  l i mi t at i on or  per i od shal l  appl y onl y  t o such 
r i ght s or  r emedi es as shal l  accr ue subsequent l y t o t he 
t i me when t he r epeal i ng act  shal l  t ake ef f ect ,  and t he 
act  r epeal ed shal l  be hel d t o cont i nue i n f or ce and be 
oper at i ve t o det er mi ne al l  such l i mi t at i ons and 
per i ods of  t i me whi ch shal l  have pr evi ousl y begun t o 
r un unl ess such r epeal i ng act  shal l  ot her wi se 
expr essl y pr ovi de.  

( Emphasi s added. )   Wi sconsi n St at .  § 991. 07,  " St at ut es of  
l i mi t at i on, "  pr ovi des:  

I n any case when a l i mi t at i on or  per i od of  t i me 
pr escr i bed i n any act  whi ch i s her eby r epeal ed f or  t he 
acqui r i ng of  any r i ght  or  t he bar r i ng of  any r emedy or  
f or  any ot her  pur pose shal l  have begun t o r un and a 
l i mi t at i on or  per i od of  t i me f or  such pur pose shal l  be 
pr escr i bed i n t hese r evi sed st at ut es,  t he l i mi t at i on 
or  per i od pr escr i bed by t hese s t at ut es shal l  be hel d 
t o appl y onl y t o such r i ght s or  r emedi es as shal l  
accr ue subsequent l y t o t he t i me when t he same shal l  
t ake ef f ect ;  and t he act  r epeal ed shal l  be hel d t o 
cont i nue i n f or ce and oper at i ve t o det er mi ne al l  such 
l i mi t at i ons and per i ods of  t i me,  whi ch shal l  have 
pr evi ousl y begun t o r un,  unl ess i n speci al  cases i n 
t hese r evi sed st at ut es a di f f er ent  r ul e shal l  be 
pr escr i bed.  

( Emphasi s added. )   
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accr ue subsequent l y t o t he t i me when t he r epeal i ng act  shal l  

t ake ef f ect "  and t he r epeal ed act  shal l  cont i nue i n f or ce and be 

oper at i ve unl ess t he r epeal i ng act  speci f i cal l y pr ovi des 

ot her wi se.   

¶19 Appl y i ng Wi s.  St at .  §§ 990. 06 and 991. 07 t o t he case 

at  hand,  we concl ude t hat  Wi s.  St at .  § 939. 74( 2) ( c)  ( 1987- 88)  

( ef f ect i ve Jul y 1,  1989) ,  does not  appl y t o MacAr t hur .   The 

causes of  act i on her e accr ued bet ween 1965 and 1972.   The 

l egi s l at ur e di d not  speci f i cal l y st at e t hat  subsect i on ( 2) ( c)  

shoul d appl y t o causes of  act i on t hat  accr ued pr i or  t o t he Jul y 

1,  1989,  ef f ect i ve dat e.   I n f act ,  t he l egi s l at ur e speci f i cal l y 

st at ed ot her wi se i n 1987 Wi s.  Act  332,  § 65,  whi ch pr ovi ded t hat  

pr ovi s i ons cr eat ed by Act  332——e. g. ,  Wi s.  St at .  § 939. 74( 2) ( c) ——

onl y appl i ed t o causes of  act i on t hat  accr ued on or  af t er  t he 

Jul y 1,  1989,  ef f ect i ve dat e.   The l egi s l at ur e di d,  however ,  

i ndi cat e t hat  f or  t he pur poses of  sent enci ng,  ot her  v i ol at i ons 

commi t t ed pr i or  t o t he subsect i on ( 2) ( c)  ef f ect i ve dat e coul d be 

consi der ed.   1987 Wi s.  Act  332,  § 65. 13  Ther ef or e,  t he 

l egi s l at ur e has shown t hat  i t  i s  qui t e capabl e of  desi gnat i ng 

when i t  i nt ends pr i or  of f enses t o be i ncl uded i n t hi s cont ext .   

Her e,  t he l egi s l at ur e speci f i cal l y consi der ed t he appl i cat i on of  

subsect i on ( 2) ( c)  i n 1987,  and i t  concl uded t hat  i t  shoul d onl y 

                                                 
13 1987 Wi s.  Act  332,  § 65 pr ovi des i n r el evant  par t ,  

" [ t ] hi s act  appl i es t o of f enses occur r i ng on or  af t er  t he 
ef f ect i ve dat e of  t hi s SECTI ON,  but  does not  pr ecl ude t he count i ng 
of  ot her  v i ol at i ons as pr i or  v i ol at i ons f or  sent enci ng a 
per son. "  
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appl y pr ospect i vel y.   Qui t e obvi ousl y,  t he year s bet ween 1965 

and 1972 ar e not  wi t hi n t hat  pr ospect i ve appl i cat i on.  

¶20 MacAr t hur  ar gues t hat  subsect i on ( 2) ( c)  of  t he 2005- 06 

st at ut es appl i es t o hi s case because t he pr osecut i on agai nst  hi m 

was not  yet  bar r ed i n 2006 due t o t he t ol l i ng pr ovi s i on i n Wi s.  

St at .  § 939. 74( 3)  ( 1965- pr esent ) .   MacAr t hur  r easons t hat  post -

1987 amendment s14 t o subsect i on ( 2) ( c)  appl y t o causes of  act i on 

not  yet  bar r ed r at her  t han appl y i ng subsect i on ( 2) ( c)  onl y t o 

t hose causes of  act i on t hat  accr ued on or  af t er  Jul y 1,  1989,  as 

di r ect ed by t he l egi s l at ur e when i t  cr eat ed subsect i on ( 2) ( c)  i n 

1987. 15  However ,  MacAr t hur ' s ar gument  t hat  subsect i on ( 2) ( c)  

shoul d appl y due t o t he post - 1987 amendment s t o subsect i on 

( 2) ( c)  i s  not  per suasi ve.    

¶21 Fi r st ,  absent  c l ear  di r ect i on t hat  t he l egi s l at ur e i n 

ef f ect  " changed i t s mi nd"  f r om 1987 t o 1993 wi t h r egar d t o t he 

appl i cabi l i t y  of  subsect i on ( 2) ( c) ,  we wi l l  not  const r ue such a 

change.   I n 1987,  t he l egi s l at ur e speci f i cal l y st at ed t hat  

                                                 
14 The 1993 amendment  i ncr eased t he age t o 26,  t he 1997 

amendment  i ncr eased t he age t o 31,  t he 2003 amendment  i ncr eased 
t he age t o 45,  and t he 2005 amendment  r emoved any age l i mi t .   
Each t i me,  subsect i on ( 2) ( c)  was amended,  i t  st at ed t hat  i t  
appl i ed t o pr osecut i ons not  yet  bar r ed.   See 1993 Wi s.  Act  219,  
§ 7;  1997 Wi s.  Act  237,  § 9356( 2d) ;  2003 Wi s.  Act  279,  § 10( 2) .     

15 MacAr t hur  r el i es on 1993 Wi s.  Act  219,  § 7 f or  hi s  
ar gument .   Sect i on 7 st at es t hat  t he i ni t i al  appl i cabi l i t y  of  
t he amended Wi s.  St at .  § 939. 74( 2) ( c) ,  whi ch ext ended t he age 
f r om 21 t o 26,  " appl i es t o of f enses not  bar r ed f r om pr osecut i on 
on t he ef f ect i ve dat e of  t hi s  subsect i on. "   Si mi l ar  l anguage 
appear s i n t he sessi on " Laws of  Wi sconsi n"  f or  each of  t he 
subsequent  amendment s.   See 1993 Wi s.  Act  219,  § 7;  1997 Wi s.  
Act  237,  § 9356( 2d) ;  2003 Wi s.  Act  279,  § 10( 2) .     
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subsect i on ( 2) ( c)  onl y appl i ed t o t hose of f enses occur r i ng on or  

af t er  Jul y 1,  1989.   The l anguage i n t he subsequent  amendment s,  

whi ch st at ed t hese amendment s appl y t o of f enses not  yet  bar r ed,  

was meant  t o appl y t o of f enses t hat  subsect i on ( 2) ( c)  had not  

al r eady bar r ed.    

¶22 We f i nd not hi ng t hat  i ndi cat es t he l egi s l at ur e meant  

t o change t he i ni t i al  appl i cabi l i t y  of  subsect i on ( 2) ( c)  as i t  

was ar t i cul at ed i n 1987.   Nei t her  t he t ext  of  t he amended 

st at ut es,  nor  t he t ext  i n t he Laws of  Wi sconsi n,  nor  t he 

dr af t i ng r ecor ds suppor t s such a concl usi on.   I n 1987,  

subsect i on ( 2) ( c)  was t o appl y  pr ospect i vel y,  and t hi s cour t  

wi l l  not  pr esume t hat  t he 1993 amendment  or  subsequent  

amendment s wer e i nt ended t o t r ump t he l egi s l at ur e' s 1987 

di r ect i ve wi t hout  t he l egi s l at ur e so speci f i cal l y st at i ng.   We 

i nt er pr et  t he l egi s l at ur e' s post - 1987 di r ect i ves t o appl y 

subsect i on ( 2) ( c)  t o c l ai ms not  yet  bar r ed t o mean t hat  Wi s.  

St at .  § 939. 74( 2) ( c) ,  as amended i n 1993,  1997,  and 2003,  

appl i es t o t hose of f enses not  yet  bar r ed by t he pr evi ous ver si on 

of  subsect i on ( 2) ( c) .   The st at ut or y t ext  s i mpl y does not  

suppor t  an al t er nat i ve i nt er pr et at i on.    

¶23 Second,  MacAr t hur  r el i es on St at e v.  Hai nes,  2003 WI  

39,  261 Wi s.  2d 139,  661 N. W. 2d 72,  t o suppor t  hi s ar gument ,  but  

Hai nes l ends suppor t  t o our  concl usi on r at her  t han suppor t i ng 

MacAr t hur ' s ar gument .   Addi t i onal l y,  i t  pr ovi des an exampl e of  

how Wi s.  St at .  § 939. 74( 2) ( c)  ( 1987- pr esent )  shoul d be ut i l i zed.   

I n Hai nes,  t he al l eged i nci dent  t ook pl ace i n 1992.   Hai nes,  261 

Wi s.  2d 139,  ¶3.   The appl i cabl e st at ut e of  l i mi t at i ons at  t he 
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t i me of  t he of f ense bar r ed pr osecut i on once t he vi ct i m r eached 

age 21.   I d. ,  ¶4.   However ,  bet ween 1992 and Jul y 24,  2000,  when 

t he def endant  was char ged,  t he st at ut e of  l i mi t at i ons was 

amended t o bar  pr osecut i on once t he vi ct i m was 26 year s ol d,  and 

i t  was amended agai n t o age 31 year s ol d.   When char ges wer e 

br ought  i n 2000,  t he v i ct i m was 22 year s ol d.   I d.   The cour t  

concl uded t hat  t he amended st at ut e of  l i mi t at i ons appl i ed 

because t he pr osecut i on was not  yet  bar r ed when t he amendment  

became ef f ect i ve.   I d. ,  ¶8.   I n ot her  wor ds,  a pr evi ous ver si on 

of  subsect i on ( 2) ( c)  di d not  bar  t he c l ai m.   Accor di ngl y,  t he 

cour t  of  appeal s appl i ed t he age 26 l i mi t at i on r at her  t han t he 

age 21 l i mi t at i on.   I d.  

¶24 Hai nes i s not  anal ogous t o MacAr t hur ' s s i t uat i on.   I n 

f act ,  i t  hi ghl i ght s cr i t i cal  f act or s t hat  must  be consi der ed 

when det er mi ni ng how t o appl y  Wi s.  St at .  § 939. 74( 2) ( c)  ( 1987-

88)  ( ef f ect i ve Jul y 1,  1989)  and i t s subsequent l y amended 

ver si ons.   I n Hai nes,  unl i ke t hi s case,  t he def endant  was 

char ged pur suant  Wi s.  St at .  § 948. 02( 2)  ( 1989- 90) ,  an i ncl uded 

of f ense i n § 939. 74( 2) ( c) ,  r at her  t han t he chapt er  944 of f enses 

char ged her e.   I n Hai nes,  unl i ke t hi s case,  t he al l eged i nci dent  

t ook pl ace af t er  t he ef f ect i ve dat e of  § 939. 74( 2) ( c) ——Jul y 1,  

1989——not  pr i or  t o t he ef f ect i ve dat e.   Hai nes pr ovi des an 

exampl e of  how § 939. 74( 2) ( c)  ( 1987- pr esent )  shoul d be appl i ed.   

I t ,  however ,  does not  suppor t  MacAr t hur ' s ar gument .    

¶25 Thi r d,  Wi s.  St at .  § 939. 74( 2) ( c)  ( 1987- pr esent )  does 

not  appl y t o t he case at  hand because MacAr t hur  i s char ged wi t h 

Wi s.  St at .  §§ 944. 10( 1) ,  944. 10( 3) ,  944. 11( 1) ,  and 944. 11( 2)  
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( 1966- 67)  r at her  t han Wi s.  St at .  §§ 948. 02,  948. 03,  948. 04,  

948. 05,  948. 06 or  948. 08.   When subsect i on ( 2) ( c)  was cr eat ed i n 

1987,  i t  pr ovi ded:   

 A pr osecut i on f or  v i ol at i on of  s.  948. 02,  948. 03,  
948. 04,  948. 05,  948. 06 or  948. 08 may be commenced 
wi t hi n t he t i me per i od speci f i ed i n sub.  ( 1)  or  by t he 
t i me t he vi ct i m r eaches t he age of  21 year s,  whi chever  
i s l at er .  

Wi s.  St at .  § 939. 74( 2) ( c)  ( 1987- 88)  ( ef f ect i ve Jul y 1,  
1989) .   

¶26 I n summar y,  by i t s pl ai n l anguage,  no ver si on of  

subsect i on ( 2) ( c)  appl i es t o t he chapt er  944 char ges f r om 1965-

1972.   The 1987 ver si on of  Wi s.  St at .  § 939. 74 does not  appl y 

because i t  spec i f i cal l y st at ed t hat  subsect i on ( 2) ( c)  was t o 

appl y onl y pr ospect i vel y f r om Jul y 1,  1989,  and subsect i on 

( 2) ( c)  l i s t ed onl y chapt er  948 of f enses,  t hus l eavi ng out  any 

ment i on of  " pr edecessor  st at ut es"  t o chapt er  948.   The 1993,  

1997,  and 2003 ver si ons do not  appl y t o t he case at  hand f or  t wo 

r easons.   Fi r st ,  t he l egi s l at ur e has not  speci f i cal l y wi t hdr awn 

t he 1987 di r ect i ve t o appl y subsect i on ( 2) ( c)  onl y 

pr ospect i vel y.   Second,  t he post - 1987 amendment s appl y onl y t o 

c l ai ms not  yet  bar r ed by a pr evi ous ver si on of  subsect i on 

( 2) ( c) .   The 2005 ver si on of  Wi s.  St at .  § 939. 74 does not  appl y 

because i t  became ef f ect i ve af t er  MacAr t hur  was char ged wi t h 

t hese of f enses.  

¶27 MacAr t hur ,  however ,  ar gues t hat  even t hough Wi s.  St at .  

§ 939. 74( 2) ( c)  does not  expr ess l y i ncl ude chapt er  944 cr i mes,  

t he sexual  assaul t  cr i mes of  chapt er  948 l i s t ed i n 

§ 939. 74( 2) ( c)  ( 1987- pr esent )  const r uct i vel y i ncl udes chapt er  
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944 of f enses.   MacAr t hur  asser t s t hat  subsect i on ( 2) ( c) ,  whi ch 

speci f i cal l y r ef er ences chapt er  948 of f enses,  appl i es i n t hi s  

case because subsect i on ( 2) ( c)  al so appl i es t o chapt er  944 

of f enses t hat  ar e not  t i me bar r ed.   We di sagr ee because ( 1)  t he 

r el evant  chapt er  944 cr i mes wer e r epeal ed i n 1975——wel l  bef or e 

chapt er  948 was enact ed——and ( 2)  t he r el evant  chapt er  944 cr i mes 

have di f f er ent  el ement s t han t he chapt er  948 cr i mes.   As a 

r esul t  and because t he l egi s l at ur e has not  i ndi cat ed ot her wi se,  

we concl ude t hat  § 939. 74( 2) ( c)  ( 1987- pr esent ) ,  whi ch l i s t s 

chapt er  948 of f enses,  does not  const r uct i vel y i ncl ude t he 

r el evant  chapt er  944 of f enses.   

¶28 I n 1975,  t he l egi s l at ur e " r epeal ed"  Wi s.  St at .  

§§ 944. 10 and 944. 11.   Sect i on 8,  ch.  184,  Laws of  1975.   The 

st at ut es wer e r epeal ed;  t hey wer e not  " amended"  or  " r enumber ed 

and amended. "   See,  e. g. ,  ch.  155,  Laws of  1975 ( st at i ng an " An 

Act  t o r enumber  and amend .  .  .  ;  t o amend .  .  .  ;  and t o cr eat e 

 .  .  . " ) .   We f i nd t hi s per suasi ve evi dence t hat  chapt er  948 

does not  const r uct i vel y i ncl ude t he r el evant  chapt er  944 

of f enses.   Chapt er  944 had been r epeal ed f or  over  t wo decades by 

t he t i me chapt er  948 was enact ed.  

¶29 Nonet hel ess,  MacAr t hur  ar gues t hat  t he t er m " r epeal "  

i s  ambi guous and t her ef or e we shoul d l ook t o t he l egi s l at i ve 

hi st or y.   We r ej ect  t he ar gument  t hat  t he wor d " r epeal "  i s  

ambi guous.   See Mi l waukee Count y v.  Schmi dt ,  38 Wi s.  2d 131,  

136- 37,  156 N. W. 2d 493 ( 1968)  ( st at i ng " [ o] f  cour se [ t he 

l egi s l at ur e]  i nt ended t he r epeal .   I t  expr essl y sai d i t  was 

r epeal i ng"  and " a c l ear  and pl ai n decl ar at i on i n t he enact i ng 
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c l ause t hat  a st at ut e i s r epeal ed must  be gi ven ef f ect  accor di ng 

t o i t s t er ms" ) .    

¶30 Fur t her mor e,  l egi s l at i ve hi st or y does not  advance 

MacAr t hur ' s ar gument .   For  exampl e,  MacAr t hur  ar gues t hat  t he 

l egi s l at i ve hi st or y shows t hat  a pr i vat e at t or ney dr af t ed t he 

l egi s l at i on t hat  r epeal ed Wi s.  St at .  §§ 944. 10 and 944. 11 and 

cr eat ed Wi s.  St at .  § 940. 225 ( 1975- 76) . 16  He f ur t her  ar gues t hat  

" [ w] hi l e t he Legi s l at i ve Ref er ence Bur eau obvi ousl y r evi ewed 

t hi s f i r st  dr af t  and t he l egi s l at ur e put  i t s st amp of  appr oval  

on t he f i nal  wor di ng of  t he l egi s l at i on,  t he dr af t i ng r ecor ds 

show t hat  expl i c i t  at t ent i on was gi ven t o t he subst ance of  t he 

new l egi s l at i on,  not  t o wor ds l i ke ' r epeal . ' "   Thi s t oo,  i s  not  

per suasi ve.   We must  assume t hat  t he l egi s l at ur e has r evi ewed 

t he l egi s l at i on and t hat  i t  i nt ends t he wor ds used be gi ven 

t hei r  meani ng.   See Bal l  v.  Di st r i ct  No.  4,  Ar ea Bd.  of  

Vocat i onal ,  Techni cal  & Adul t  Educ. ,  117 Wi s.  2d 529,  539,  345 

N. W. 2d 389 ( 1984)  ( st at i ng t hat  " [ t ] he mor e r easonabl e 

pr esumpt i on i s t hat  t he l egi s l at ur e chose i t s t er ms car ef ul l y 

and pr eci sel y t o expr ess i t s meani ng" ) ;  see al so 2A Nor man J.  

Si nger  & J. D.  Shambi e Si nger ,  Sut her l and St at ut es and St at ut or y 

Const r uct i on § 46. 3 ( 7t h ed.  2007) .     

¶31 St at ut or y i nt er pr et at i on woul d be chaot i c i f  we cast  

asi de a wor d such as " r epeal "  and assumed t he l egi s l at ur e di d 

                                                 
16 Wi sconsi n St at .  § 940. 225 was cr eat ed i n 1975.   I t  

cr eat ed f i r st  degr ee,  second degr ee,  t hi r d degr ee and f our t h 
degr ee sexual  assaul t  of  mi nor s.   Sect i on 5,  ch.  184,  Laws of  
1975.  
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not  i nt end t o use t hat  wor d because i t  di d not  change t hat  wor d 

f r om t he or i gi nal  dr af t .   We cannot  assume t hat  t he l egi s l at ur e 

di d not  car ef ul l y consi der  i t s wor di ng.   MacAr t hur ' s ar gument  i s 

cont r ar y t o wel l  r espect ed pr i nci pl es of  st at ut or y 

i nt er pr et at i on.    

¶32 Cer t ai nl y,  i f  t he l egi s l at ur e i nt ended chapt er  948 t o 

i ncl ude of f enses under  t he r epeal ed chapt er  944,  i t  coul d 

speci f i cal l y st at e such a di r ect i ve.   I t  di d not .   Compar e Wi s.  

St at .  § 980. 01( 6) ( am)  ( 2005- 06)  ( pr ovi di ng an exampl e of  when 

t he l egi s l at ur e i nt ends t o i ncl ude pr evi ous,  compar abl e 

of f enses) . 17  

¶33 MacAr t hur  ar gues t hat  i f  t he chapt er  944 ( 1965- 72)  

of f enses t hat  he al l egedl y commi t t ed " wer e so t hor oughl y  

r epeal ed by t he 1975 l egi s l at ur e t hat  t hey do not  const r uct i vel y 

sur vi ve i n t he pr esent  Wi s.  St at .  § 948. 02, "  t hen t hi s  

const i t ut es " speci al l y and expr essl y"  t he i nt ent  by t he 

l egi s l at ur e t o " r epeal "  t he st at ut es so t hat  pr osecut i on of  hi m 

can no l onger  t ake pl ace under  t hese st at ut es.   MacAr t hur  r el i es 

on Wi s.  St at .  § 990. 04 t o suppor t  hi s ar gument .   Sect i on 990. 04 

pr ovi des i n r el evant  par t :  

Act i ons pendi ng not  def eat ed by r epeal  of  st at ut e.  

The r epeal  of  a st at ut e .  .  .  .  And cr i mi nal  
pr osecut i ons and act i ons at  l aw or  i n equi t y f ounded 

                                                 
17 Subsect i on ( 6) ( am)  of  Wi s.  St at .  § 980. 01 pr ovi des,  

" ' Sexual l y v i ol ent  of f ense'  means any of  t he f ol l owi ng:  .  .  .  
[ a] n of f ense t hat ,  pr i or  t o June 2,  1994,  was a cr i me under  t he 
l aw of  t hi s st at e and t hat  i s compar abl e t o any cr i me speci f i ed 
i n par .  ( a) . "  
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upon such r epeal ed st at ut e,  whet her  i nst i t ut ed bef or e 
or  af t er  t he r epeal  t her eof ,  shal l  not  be def eat ed or  
i mpai r ed by such r epeal  but  shal l ,  not wi t hst andi ng 
such r epeal ,  pr oceed t o j udgment  i n t he same manner  
and t o t he l i ke pur pose and ef f ect  as i f  t he r epeal ed 
st at ut e cont i nued i n f ul l  f or ce t o t he t i me of  f i nal  
j udgment  t her eon,  unl ess t he of f enses,  penal t i es,  
f or f ei t ur es or  r i ght s of  act i on on whi ch such 
pr osecut i ons or  act i ons shal l  be f ounded shal l  be 
speci al l y and expr essl y r emi t t ed,  abr ogat ed or  done 
away wi t h by such r epeal i ng st at ut e.   

¶34 MacAr t hur ' s ar gument ,  however ,  evi scer at es Wi s.  St at .  

§ 990. 04.   See Ni esen v.  St at e,  30 Wi s.  2d 490,  494,  141 

N. W. 2d 194 ( 1966)  ( st at i ng t hat  t hi s st at ut e i s meant  t o pr event  

t he mer e r epeal  of  a st at ut e f r om def eat i ng exi st i ng r i ght s) .   

The pur pose of  t he st at ut e i s t o ensur e t hat  r epeal ed st at ut es 

sur vi ve unl ess t hose pr ovi s i ons ar e r emi t t ed,  abr ogat ed,  or  done 

away wi t h.   I d.  at  493- 94.   I f  r epeal  wer e i ncl uded wi t hi n t hi s 

gr oup of  except i ons——r emi t t ed,  abr ogat ed,  or  done away wi t h——

t her e woul d be no need f or  such a st at ut e.   Whi l e t he 

l egi s l at ur e r epeal ed chapt er  944 of f enses,  i t  di d not  r emi t ,  

abr ogat e,  or  do away wi t h t hose of f enses under  t he meani ng of  

Wi s.  St at .  § 990. 04.   I n t hi s  case,  t he under l y i ng conduct ——

sexual l y abusi ng chi l dr en——i s st i l l  cr i mi nal i zed even t hough 

speci f i c  conduct  i s cr i mi nal i zed under  di f f er ent  cr i mes.   

Accor di ngl y,  t he l egi s l at ur e di d not  r emi t ,  abr ogat e,  or  do away 

wi t h t hose of f enses and MacAr t hur ' s ar gument  f ai l s .  

¶35 Fur t her  suppor t  t hat  chapt er  948 does not  

const r uct i vel y i ncl ude t he r el evant  chapt er  944 cr i mes ar i ses 

when we consi der  t hat  t he el ement s of  Wi s.  St at .  §§ 944. 10 and 

944. 11 di f f er  f r om t he el ement s i n chapt er  948 of f enses.    
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¶36 For  exampl e,  Wi s.  St at .  § 944. 10( 1)  ( 1965- 72) ,  " Sexual  

i nt er cour se wi t h a chi l d, "  under  t he age of  18,  has t wo el ement s 

t hat  di f f er  f r om chapt er  948 of f enses.   Namel y,  § 944. 10( 1)  

r equi r es t hat  t he v i ct i m be a f emal e who t he def endant  i s not  

mar r i ed t o,  and i t  r equi r es t hat  t he v i ct i m be under  t he age of  

18.   See Wi s.  St at .  § 944. 10( 1)  ( 1965- 72) ;  Wi s J I ——Cr i mi nal  1520 

( 1966) .   Wi sconsi n St at .  § 944. 10( 3) ,  " Sexual  assaul t  of  chi l d, "  

under  t he age of  12,  cont ai ns t hr ee el ement s not  pr esent  i n 

chapt er  948 of f enses.   Namel y,  t he v i ct i m must  be a f emal e who 

t he def endant  i s not  mar r i ed t o,  t he def endant  must  be at  l east  

18 year s ol d,  and t he vi ct i m was under  t he age of  12.   See 

Wi s.  St at .  § 944. 10( 3)  ( 1965- 72) ;  Wi s JI ——Cr i mi nal  1522 ( 1966) .   

I n Wi s.  St at .  § 944. 11( 1) ,  " I ndecent  behavi or  wi t h a chi l d, "  

under  t he age of  16,  one el ement  i ncl uded i n t he 1965- 72 

st at ut es i s not  f ound i n t he chapt er  948 of f enses.   Namel y,  t he 

def endant  t ook i ndecent  l i ber t i es wi t h a v i ct i m.   See Wi s.  St at .  

§ 944. 11( 1)  ( 1965- 72) ;  Wi s JI ——Cr i mi nal  1525 ( 1966) .   I ndecent  

l i ber t i es means,  " such l i ber t i es as t he common sense of  soci et y  

woul d r egar d as i ndecent  and i mpr oper . "   Wi s JI ——Cr i mi nal  1525 

( 1966) .   Fi nal l y,  Wi s.  St at .  § 944. 11( 2)  ( 1965- 72) ,  " I ndecent  

behavi or  wi t h a chi l d, "  under  t he age of  18,  cont ai ns t wo 

el ement s not  f ound i n t he chapt er  948 of f enses.   Namel y,  t he 

def endant  t ook i ndecent  l i ber t i es wi t h a v i ct i m and t he vi ct i m 

was under  t he age of  18 year s ol d.   See Wi s.  St at .  § 944. 11( 2)  

( 1965- 72) ;  Wi s JI ——Cr i mi nal  1527 ( 1966) .    

¶37 Chapt er  948 of f enses si mpl y do not  cont ai n t he same 

el ement s l i s t ed i n t he pr evi ous par agr aph.   I n 1987 when chapt er  
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948 was cr eat ed,  t he el ement s f or  sexual  assaul t  of  a chi l d wer e 

as f ol l ows:  ( 1)  sexual  i nt er cour se or  sexual  cont act ;  ( 2)  wi t h a 

v i ct i m who had not  at t ai ned t he age of  13 t o const i t ut e f i r st  

degr ee sexual  assaul t  or  a v i ct i m who had not  at t ai ned t he age 

of  16 t o const i t ut e second degr ee sexual  assaul t ;  and ( 3)  i f  t he 

of f ense const i t ut es sexual  cont act ,  t he def endant  had t he 

pur pose of  sexual l y ar ousi ng or  gr at i f y i ng t he def endant  or  

degr adi ng or  humi l i at i ng t he v i ct i m.  

¶38 Sexual  assaul t  of  a chi l d pur suant  t o Wi s.  St at .  

§ 948. 02,  nei t her  i n 1987 nor  t oday,  i ncl udes el ement s i nvol v i ng 

16-  or  17- year - ol d v i ct i ms.   The phr ase " i ndecent  l i ber t i es"  i s 

r emoved f r om t he cr i mi nal  code.   The r equi r ement s t hat  t he 

v i ct i m be f emal e and not  t he wi f e of  t he def endant  ar e now 

r emoved f r om t he cr i mi nal  code.   Whi l e t he puni shabl e under l y i ng 

conduct  i s s i mi l ar ——sexual l y abusi ng chi l dr en——not hi ng i ndi cat es 

t hat  t he l egi s l at ur e i nt ended Wi s.  St at .  § 939. 74( 2) ( c) ,  whi ch 

l i s t ed chapt er  948,  t o " const r uct i vel y"  i ncl ude chapt er  944 

of f enses.   Absent  any evi dence t o suppor t  MacAr t hur ' s ar gument ,  

we wi l l  not  i nt er pr et  § 939. 74( 2) ( c)  ( 1987- pr esent )  so t hat  i t  

const r uct i vel y i ncl udes chapt er  944 of f enses.  

¶39 MacAr t hur  asser t s t hat  I n r e Det ent i on of  Phar m,  2000 

WI  App 167,  238 Wi s.  2d 97,  617 N. W. 2d 163,  suppor t s hi s 

ar gument  t hat  chapt er  944 of f enses ar e const r uct i vel y i ncl uded 

i n Wi s.  St at .  939. 74( 2) ( c) .   MacAr t hur  ar gues t hat  because t he 

cour t  of  appeal s,  i n Phar m,  concl uded t hat  a per son convi ct ed 

under  Wi s.  St at .  § 944. 11( 3)  ( 1973- 74)  can be commi t t ed as a 

" sexual l y v i ol ent  per son"  under  chapt er  980 ( 1997- 98) ,  



No.  2006AP1379- CR   

 

24 
 

subsect i on ( 2) ( c)  of  § 939. 74 const r uct i vel y i ncl udes chapt er  

944 ( 1965- 72)  of f enses.   Sect i on 980. 01( 6)  di d not  speci f i cal l y 

i dent i f y chapt er  944 of f enses;  r at her  i t  def i ned a " sexual l y 

v i ol ent  of f ense"  as:  

( a)  Any cr i me speci f i ed i n s.  940. 225( 1)  or  ( 2) ,  
948. 02( 1)  or  ( 2) ,  948. 025,  948. 06 or  948. 07.  

( b)  Any cr i me speci f i ed i n s.  940. 01,  940. 02,  
940. 05,  940. 06,  940. 19( 4)  or  ( 5) ,  940. 195( 4)  or  ( 5) ,  
940. 30,  940. 305,  940. 31 or  943. 10 t hat  i s det er mi ned,  
i n a pr oceedi ng under  s.  980. 05( 3) ( b) ,  t o have been 
sexual l y mot i vat ed.  

( c)  Any sol i c i t at i on,  conspi r acy or  at t empt  t o 
commi t  a cr i me under  par .  ( a)  or  ( b) .  

Wi s.  St at .  § 980. 01( 6)  ( 1997- 98) .  

¶40 MacAr t hur ' s ar gument  t hat  chapt er  944 i s 

" const r uct i vel y i ncl uded"  f ai l s  t o acknowl edge Phar m' s 

di scussi on of  Wi s.  St at .  § 980. 13 ( 1997- 98) .   Sect i on 980. 13 

pr ovi ded t he f ol l owi ng i ncl usi ve l anguage:  " Appl i cabi l i t y .   Thi s  

chapt er  appl i es t o a sexual l y  v i ol ent  per son r egar dl ess of  

whet her  t he per son engaged i n act s of  sexual  v i ol ence bef or e,  on 

or  af t er  June 2,  1994. "   As a r esul t ,  t he l egi s l at ur e 

speci f i cal l y st at ed t hat  i n t he cont ext  of  chapt er  980,  sexual l y 

v i ol ent  act s may be consi der ed even i f  not  speci f i cal l y char ged 

under  chapt er  948.   Wi sconsi n St at .  § 939. 74 cont ai ns no such 

di r ect i ve.  

¶41 I n addi t i on,  t he def i ni t i on of  a " sexual l y v i ol ent  

of f ense"  pr ovi ded i n § 980. 01( 6)  was subsequent l y amended t o 

st at e:  " [ a] n of f ense t hat ,  pr i or  t o June 2,  1994,  was a cr i me 

under  t he l aw of  t hi s st at e and t hat  i s compar abl e t o any cr i me 
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speci f i ed i n par .  ( a) . "   See Wi s.  St at .  § 980. 01( 6) ( am)  ( 2005-

06) .   Ther ef or e,  t he l egi s l at ur e has speci f i cal l y st at ed t hat  

chi l d sexual  abuse char ged under  non- chapt er  948 of f enses may be 

consi der ed i n t he chapt er  980 cont ext .   Wi sconsi n St at .  § 939. 74 

cont ai ns no such di r ect i ve.  

¶42 Even i f  we concl uded t hat  Wi s.  St at .  § 939. 74( 2) ( c)  

( 1987- pr esent )  const r uct i vel y i ncl uded t he r el evant  chapt er  944 

of f enses f r om 1965- 72,  t hat  st i l l  woul d not  sat i sf y t he 

di r ect i ves of  Wi s.  St at .  §§ 990. 06 and 991. 07.   When a st at ut e 

of  l i mi t at i ons i s r epl aced or  amended,  t he pr i or  st at ut e gover ns 

any cause of  act i on t hat  has accr ued pr i or  t o t he ef f ect i ve dat e 

of  t he new st at ut e or  amendment  unl ess t he l egi s l at ur e,  by 

v i r t ue of  t he r epeal i ng act ,  expr essl y pr ovi des ot her wi se.   

Wi s.  St at .  §§ 990. 06 and 991. 07.   How i s t hi s di r ect i ve t o be 

sat i sf i ed i f  t he amended st at ut e,  Wi s.  St at .  § 939. 74( 2) ( c)  

( 1987- pr esent ) ,  does not  st at e somet hi ng t o t he ef f ect  t hat  

" pr edecessor "  st at ut es t o chapt er  948 ar e i ncl uded or  conduct  

pr i or  t o t he ef f ect i ve dat e of  t he new st at ut e i s i ncl uded.   

Not hi ng i ndi cat es t hat  when t he l egi s l at ur e cr eat ed subsect i on 

( 2) ( c)  i n 1987,  i t  meant  t o i ncl ude Wi s.  St at .  §§ 944. 10 and 

944. 11 ( 1965- 72)  when i t  pl ai nl y st at ed t hat  " [ a]  pr osecut i on 

f or  v i ol at i on of  s.  948. 02,  948. 03,  948. 04,  948. 05,  948. 06 or  

948. 08 may be commenced"  unt i l  t he v i ct i m r eaches t he age of  21 

year s.    

¶43 To sat i sf y t he di r ect i ves of  Wi s.  St at .  §§ 990. 06 and 

991. 07,  t he l egi s l at ur e woul d need t o i ndi cat e speci f i cal l y t hat  

Wi s.  St at .  § 939. 74( 2) ( c)  appl i es t o mor e t han j ust  chapt er  948 
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of f enses or  t hat  subsect i on ( 2) ( c)  appl i es t o conduct  t hat  

occur r ed pr i or  t o t he ef f ect i ve dat e of  Jul y 1,  1989.   I n t hi s 

case,  t he l egi s l at ur e di d t he opposi t e;  i t  s t at ed t hat  

§ 939. 74( 2) ( c)  ( 1987- 88)  appl i ed onl y t o of f enses commi t t ed on 

or  af t er  Jul y 1,  1989.     

¶44 Al t hough MacAr t hur  f ai l ed t o ar gue t he f ol l owi ng t o 

t he cour t s bel ow,  he now asser t s t hat  t he pr osecut i on agai nst  

hi m i s bar r ed because al l  v i ct i ms wer e gr eat er  t han 26 year s of  

age on Apr i l  22,  1994,  whi ch was t he ef f ect i ve dat e of  t he 

amended subsect i on ( 2) ( c)  t hat  changed t he maxi mum age f r om 21 

year s t o 26 year s.   However ,  MacAr t hur ' s ar gument  f ai l s  f or  t he 

same r easons i t  f ai l s  wi t h r espect  t o t he 2006 pr ovi s i on.   Thi s 

i s a st at ut e of  l i mi t at i ons not  a st at ut e of  r epose.   The 

t ol l i ng pr ovi s i on hal t ed t he r unni ng of  Wi s.  St at .  § 939. 74( 1) .   

The pr osecut i ons f or  t he 1965- 72 chapt er  944 cr i mes wer e not  

bar r ed i n 1994.   These cr i mes di d not  somehow conver t  i nt o 

chapt er  948 of f enses so as t o f al l  under  t hat  st at ut e of  

l i mi t at i ons.   MacAr t hur ' s ar gument  def eat s t he pur pose of  t he 

t ol l i ng pr ovi s i on and t he l anguage of  t he st at ut es.   He woul d 

not  be maki ng t hi s ar gument  i f  t he s i x- year  l i mi t at i on per i od 

appl i ed because MacAr t hur  was a publ i c r esi dent  of  t he st at e.   

The appl i cat i on t hat  MacAr t hur  ur ges us t o adopt  r emoves any 

det er r ent  ef f ect  t hat  subsect i on ( 3)  coul d have on f l eei ng 

f el ons.   Fur t her mor e,  i t  r ewar ds a def endant  who does f l ee.   

Sect i on 939. 74( 1)  di d not  expi r e i n 1994.    

¶45 Last l y,  MacAr t hur  ar gues t hat  even i f  subsect i on 

( 2) ( c)  does not  pr ohi bi t  t he pr osecut i on,  t he due pr ocess cl ause 
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bar s MacAr t hur ' s  pr osecut i on.   We r ej ect  t hi s ar gument  because 

t o const i t ut e a due pr ocess vi ol at i on,  MacAr t hur  must  make t wo 

showi ngs:  ( 1)  act ual  pr ej udi ce as a r esul t  of  del ay;  and ( 2)  t he 

del ay ar ose out  of  an i mpr oper  pur pose,  whi ch woul d gi ve t he 

St at e a t act i cal  advant age over  t he def endant .   St at e v.  Dabney,  

2003 WI  App 108,  ¶30,  264 Wi s.  2d 843,  663 N. W. 2d 366.   

MacAr t hur  acknowl edges t hat  he cannot  sat i sf y hi s bur den and 

show t hat  t he St at e del ayed t he pr osecut i on f or  i mpr oper  

r easons.   Thus,  hi s ar gument  f ai l s .  

¶46 No ver si on of  Wi s.  St at .  § 939. 74( 2) ( c)  appl i es t o t he 

case at  hand.   When subsect i on ( 2) ( c)  was cr eat ed i n 1987,  i t  

onl y appl i ed pr ospect i vel y.   As st at ed pr evi ousl y,  t he 

subsequent  amendment s do not  change t hi s concl us i on because t hey 

do not  change t he i ni t i al  appl i cabi l i t y  of  subsect i on ( 2) ( c) .   

Rat her ,  t he l anguage i n t he subsequent  amendment s,  whi ch st at ed 

t hese amendment s appl y t o of f enses not  yet  bar r ed,  was cl ear l y 

meant  t o appl y  t o of f enses t hat  subsect i on ( 2) ( c)  had not  

al r eady bar r ed.    

B.  Tol l i ng pr ovi s i on 

¶47 Thi s cour t  must  now addr ess whet her  t he j udge or  t he 

j ur y deci des quest i ons under  t he t ol l i ng pr ovi s i on i n Wi s.  St at .  

§ 939. 74( 3) .   I n addi t i on,  we must  det er mi ne t he r equi s i t e 

bur den of  pr oof  t hat  appl i es t o such an i ssue:  pr eponder ance of  

t he evi dence or  beyond a r easonabl e doubt .    

¶48 MacAr t hur  ar gues t hat  at  a pr et r i al  pr oceedi ng,  t he 

c i r cui t  cour t  shoul d deci de whet her  t he St at e' s evi dence on 

t ol l i ng i s st r ong enough t o convi nce a j ur y beyond a r easonabl e 
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doubt  t hat  t he def endant  was no l onger  a publ i c r esi dent  i n 

Wi sconsi n whi l e t he st at ut e of  l i mi t at i ons was st i l l  r unni ng.   

MacAr t hur  f ur t her  ar gues t hat  i f  t he c i r cui t  cour t  concl udes 

t hat  t he St at e has met  i t s bur den pr i or  t o t r i al ,  t he case may 

pr oceed t o t r i al  wher e t he j ur y shoul d be gi ven a speci al  

ver di ct  quest i on on t he publ i c r esi dent  t ol l i ng pr ovi s i on.   The 

St at e,  on t he ot her  hand,  encour ages t hi s cour t  t o adopt  t he 

pr ocedur e appl i ed by f eder al  cour t s t o t he anal ogous t ol l i ng 

pr ovi s i on i n 18 U. S. C.  § 3290,  " Fugi t i ves f r om j ust i ce. " 18  We 

r ej ect  MacAr t hur ' s ar gument s and adopt  an appr oach consi st ent  

wi t h t he f eder al  cour t s.  

¶49 " Whi l e t he t r i er  of  f act  must  be convi nced beyond a 

r easonabl e doubt  t hat  t he def endant ' s cr i me was commi t t ed wi t hi n 

t he appl i cabl e st at ut e of  l i mi t at i ons,  i t  i s  f or  t he [ c i r cui t ]  

cour t  t o det er mi ne by a pr eponder ance of  t he evi dence whet her  

cer t ai n f act s ( e. g. ,  t he def endant ' s [ st at us as a publ i c  

r esi dent  wi t hi n t hi s st at e] )  have af f ect ed what  t he t i me l i mi t  

i s . "   5 Wayne R.  LaFave,  Jer ol d H.  I sr ael ,  Nancy J.  Ki ng & Or i n 

S.  Ker r ,  Cr i mi nal  Pr ocedur e § 18. 5( a) ,  189 ( 3d ed.  2007)  ( c i t i ng 

Uni t ed St at es v.  Sal monese,  352 F. 3d 608 ( 2d Ci r .  2003) ;  Uni t ed 

St at es v.  Fl or ez,  447 F. 3d 145 ( 2d Ci r .  2006) ;  Uni t ed St at es v.  

Gr eever ,  134 F. 3d 777 ( 6t h Ci r .  1998) ;  Uni t ed St at es v.  

Mar shal l ,  856 F. 2d 896 ( 7t h Ci r .  1988) ;  Uni t ed St at es v.  

Gonsal ves,  675 F. 2d 1050 ( 9t h Ci r .  1982) .  

                                                 
18 18 U. S. C.  § 3290,  " Fugi t i ves f r om j ust i ce, "  pr ovi des,  " No 

st at ut e of  l i mi t at i ons shal l  ext end t o any per son f l eei ng f r om 
j ust i ce. "  
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¶50 Our  appr oach t o t ol l i ng i s gui ded by Uni t ed St at es v.  

Fl or ez,  a Second Ci r cui t  Cour t  of  Appeal s  opi ni on t hat  

ar t i cul at ed t he r equi s i t e bur den of  pr oof  and st andar d of  r evi ew 

f or  t he f eder al  t ol l i ng pr ovi s i on.   Fl or ez,  447 F. 3d at  149- 50.   

I n Fl or ez,  t he f ol l owi ng pr ot ocol  was set  f or t h:  Af t er  t he 

def endant  makes a st at ut e of  l i mi t at i ons chal l enge,  t he St at e 

bear s t he bur den of  showi ng,  at  a pr et r i al  pr oceedi ng,  t hat  Wi s.  

St at .  § 939. 74( 3)  has been sat i sf i ed by a pr eponder ance of  t he 

evi dence.   However ,  at  t r i al ,  t he j ur y must  det er mi ne t he dat e 

or  dat e r ange of  t he char ged of f ense beyond a r easonabl e doubt .   

Thi s can be accompl i shed by t he gener al  ver di ct ' s  l anguage or  

when appr opr i at e wi t h a speci al  ver di ct .   I f  t he dat e f ound by 

t he j ur y cr eat es a bar  agai nst  pr osecut i on because of  t he 

st at ut e of  l i mi t at i ons and t he cour t ' s  pr et r i al  f i ndi ngs 

r egar di ng t ol l i ng,  t he cour t  must  t hen r ul e accor di ngl y on t he 

i ssue.  

¶51 Thi s appr oach i s suppor t ed f or  a number  of  r easons.   

Under  t hi s appr oach,  t he i ssue i s t hen deci ded pr i or  t o t r i al ,  

whi ch pr event s an unt i mel y pr osecut i on.   Mor eover ,  i t  al l ows t he 

St at e t he oppor t uni t y t o appeal  t he cour t ' s  deci s i on on t hi s 

j ur i sdi ct i onal  i ssue.   As a pr act i cal  mat t er ,  t hi s i s an i ssue 

whi ch i s t ypi cal l y known and addr essed ear l y on i n l i t i gat i on.  

Fur t her mor e,  t he f act  t hat  a def endant  was not  a publ i c r esi dent  

f or  some per i od of  t i me i s not  det er mi nat i ve of  gui l t  and not  an 

el ement  of  t he cr i me char ged.   Rat her ,  i t  i s  a f act  t hat  

det er mi nes whet her  t he l aw t ol l s a st at ut e of  l i mi t at i ons.   

Ther ef or e,  t he St at e need not  pr ove a def endant ' s st at us as a 
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publ i c r esi dent  beyond a r easonabl e doubt .   Fi nal l y,  compl i ance 

wi t h a st at ut e of  l i mi t at i on i s r equi r ed f or  t he cour t  t o have 

per sonal  j ur i sdi ct i on over  t he def endant ,  and j ur i sdi ct i on i s 

t ypi cal l y a quest i on of  l aw f or  t he t r i al  cour t  t o deci de.  

¶52 On appel l at e r evi ew,  a c i r cui t  cour t ' s  t ol l i ng 

deci s i on under  Wi s.  St at .  § 939. 74( 3)  shoul d be subj ect  t o t he 

f ol l owi ng st andar d:  Appel l at e cour t s shoul d r evi ew t he ci r cui t  

cour t ' s  f i ndi ngs of  f act  r el evant  t o t he appl i cat i on of  Wi s.  

St at .  § 939. 74( 3)  onl y f or  an er r oneous exer ci se of  di scr et i on,  

and t hi s cour t  r evi ews de novo t he ci r cui t  cour t ' s  l egal  

concl usi on t hat  t hese f act s est abl i sh t ol l i ng as speci f i ed by 

t he st at ut e.   See Fl or ez,  447 F. 3d at  150.    

I V.  CONCLUSI ON 

¶53 Accor di ngl y,  we af f i r m,  and t he cause i s r emanded f or  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.   We concl ude,  as di d 

t he c i r cui t  cour t ,  t hat  t he appl i cabl e ver si on of  Wi s.  St at .  

§ 939. 74 i s t he ver si on t hat  exi st ed bet ween 1965 and 1972.   

Wi t h r egar d t o t he publ i c r esi dent  t ol l i ng pr ovi s i on i n 

§ 939. 74( 3) ,  we adopt  an appr oach consi st ent  wi t h t he f eder al  

cour t ' s  appr oach t o t he t ol l i ng pr ovi s i on i n 18 U. S. C.  § 3290.   

Ther ef or e,  we concl ude t hat  t he c i r cui t  j udge deci des t he 

t ol l i ng i ssue i n a pr et r i al  pr oceedi ng wher ei n t he St at e must  

pr ove t hat  MacAr t hur  was not  a publ i c r esi dent  by a 

pr eponder ance of  t he evi dence.  

By the Court.—The or der  of  t he c i r cui t  cour t  i s  af f i r med,  

and t he cause r emanded.  

¶54 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.  
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¶55 ANN WALSH BRADLEY,  J.    (concurring).  I  j oi n t he 

maj or i t y because t he t ext  of  t he st at ut es upon whi ch i t  r el i es 

suppor t  i t s  concl usi on.  I  wr i t e separ at el y,  however ,  f or  t wo 

r easons:   ( 1)  I  am concer ned about  t he r ami f i cat i ons of  t he 

maj or i t y ' s i nt er pr et at i on,  and ( 2)  I  r emai n uncer t ai n i f  i t s  

i nt er pr et at i on cor r ect l y r ef l ect s t he i nt ent  of  t he l egi s l at ur e.  

¶56 The maj or i t y adopt s t he posi t i on advanced by t he 

St at e.   At  or al  ar gument  t he St at e acknowl edged t hat  t he 

r ami f i cat i ons of  i t s  posi t i on ext end wel l  beyond cases i nvol v i ng 

t he pr osecut i on of  chi l d sexual  assaul t s.  They ext end t o al l  

cr i mi nal  cases i nvol v i ng st at ut e of  l i mi t at i ons quest i ons.  

Al t hough I  am unsur e how t he maj or i t y ' s deci s i on wi l l  pl ay out  

i n t he cont ext  of  ot her  cr i mi nal  cases,  I  wi l l  conf i ne my 

di scussi on t o how i t  may af f ect  ot her  chi l d sexual  assaul t  

cases.  

¶57 I  am concer ned t hat  i n an ef f or t  t o save t hi s 

pr osecut i on,  t he St at e ( and t hus t he maj or i t y )  i s  act ual l y 

under mi ni ng t he pr osecut i on of  ot her  chi l d sexual  assaul t  cases.   

Let  me expl ai n.  

¶58 The l egi s l at ur e r ecogni zed t he need t o expand t he t i me 

per i od of  t he st at ut e of  l i mi t at i ons because of t en chi l d sexual  

assaul t s ar e not  r epor t ed unt i l  many year s af t er  t he of f ense.  

Even t hough t he l egi s l at ur e has consi st ent l y expanded t he t i me,  

t he maj or i t y ' s i nt er pr et at i on i s goi ng t o l eave many chi l d 

sexual  assaul t s wi t h a ver y l i mi t ed t i me f or  pr osecut i on.    

¶59 The St at e advocat es,  and t he maj or i t y adopt s,  a 

br i ght - l i ne r ul e.  For  al l  pr osecut i ons of  chi l d sexual  assaul t s 
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t hat  occur  pr i or  t o Jul y 1,  1989,  a s i x- year  st at ut e of  

l i mi t at i ons begi ns t o r un f r om t he dat e of  t he commi ssi on of  t he 

char ged of f ense. 1 At  t he end of  t he s i x- year  per i od,  t he 

pr osecut i ons ar e bar r ed f or ever .  Si mpl e enough.  But  what  ar e t he 

r ami f i cat i ons of  t hi s st at ut or y i nt er pr et at i on?  

¶60 Consi der  t he case of  a f our - year - ol d who i s  sexual l y 

assaul t ed on June 30,  1989,  but  who does not  r epor t  i t  unt i l  

2005,  when he i s 20 year s ol d.  Under  t he maj or i t y ' s 

i nt er pr et at i on t he st at ut e of  l i mi t at i ons woul d expi r e on June 

30,  1995,  when t he vi ct i m i s t en year s ol d.  Per i od.  The same 

si x- year  bar  f or  pr osecut i ons woul d appl y t o pr obabl y count l ess 

chi l d sexual  assaul t s t hat  occur r ed i n t he 1970s and 1980s t hat  

wer e not  r epor t ed at  t he t i me of  t he of f ense.  

¶61 Was i t  t he i nt ent  of  t he l egi s l at ur e t o bar  t he 

pr osecut i on of  t he above descr i bed June 1989 of f ense ( and al l  of  

t hose ot her  pr osecut i ons)  whi l e at  t he same t i me consi st ent l y 

ext endi ng t he st at ut e of  l i mi t at i ons? I n 1987,  ef f ect i ve Jul y 1,  

1989,  t he l egi s l at ur e r ecogni zed t hat  t he per i od of  l i mi t at i ons 

f or  chi l d sexual  assaul t  cases shoul d ext end at  l east  t o t he 

t i me t he vi ct i m t ur ns 21.   

¶62 Subsequent  amendment s t o § 939. 74( 2) ( c)  ext ended t he 

per i od of  l i mi t at i ons even f ur t her .  I n 1993,  f or  exampl e,  t he 

l egi s l at ur e det er mi ned t hat  t he v i ol at i ons coul d be commenced 

                                                 
1 The maj or i t y concl udes t hat  t he appl i cabl e st at ut e of  

l i mi t at i ons i s set  f or t h i n t he ver si on of  § 939. 74 i n ef f ect  i n 
December  1988.  See maj or i t y op. ,  ¶¶10- 11.   That  st at ut e pr ovi des 
" pr osecut i on f or  a f el ony must  be commenced wi t hi n 6 
year s .  .  .  . "  Wi s.  St at .  § 939. 74( 1) ( 1985- 86) .  
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unt i l  t he v i ct i m t ur ned 26. 2 The age was r ai sed agai n i n 1997,  

2003,  and 2005. 3 The most  r ecent  ver si on of  § 939. 74 pr ovi des 

t hat  pr osecut i ons under  § 948. 02( 1) ,  f i r st  degr ee sexual  assaul t  

of  a chi l d,  " may be commenced at  any t i me. "  Wi s.  St at .  

§ 939. 74( 2) ( a) ( 2005- 06) .  I t  al so pr ovi des t hat  pr osecut i ons 

under  § 948. 02( 2) ,  second degr ee sexual  assaul t  of  a chi l d,  

" shal l  be commenced bef or e t he v i ct i m r eaches t he age of  45 

year s or  be bar r ed. "  I d.  

¶63 Accor di ng t o t he maj or i t y,  a sexual  assaul t  of  a chi l d 

commi t t ed June 30,  1989,  must  be pr osecut ed by 1995 or  be 

bar r ed.  I n cont r ast ,  a sexual  assaul t  of  a chi l d commi t t ed j ust  

one year  l at er  i n 1990 may be pr osecut ed unt i l  t he v i ct i m t ur ns 

45,  or  wi t hout  t i me l i mi t at i on,  dependi ng on t he cr i me char ged.  

I t  seems unl i kel y t hat  t he l egi s l at ur e i nt ended such wi l dl y 

di f f er ent  out comes based on smal l  di f f er ences as t o when sexual  

assaul t s of  chi l dr en t ake pl ace.   

¶64 The l egi s l at ur e has pai d a gr eat  deal  of  at t ent i on t o 

t he per i od of  l i mi t at i ons f or  chi l d sexual  assaul t  pr osecut i ons.  

I t  has consi st ent l y expanded t hat  per i od,  account i ng f or  t he 

f act  t hat  such assaul t s ar e of t en r epor t ed year s af t er  t hey 

occur .  The maj or i t y ' s i nt er pr et at i on,  however ,  i ndi cat es t hat  

t he l egi s l at ur e i nt ended t o expand t he per i od f or  assaul t s t hat  

t ook pl ace af t er  Jul y 1,  1989,  whi l e at  t he same t i me st r i ct l y  

l i mi t i ng t he per i ods f or  assaul t s t hat  t ook pl ace bef or e t hat  

                                                 
2 1993 Wi s.  Act  219,  § 6;  see maj or i t y op. ,  ¶12.   

3 1997 Wi s.  Act  237;  2003 Wi s.  Act  279,  § 9;  2005 Wi s.  Act  
276,  §§ 1,  2;  see maj or i t y op. ,  ¶¶13- 14.   



No.   2006AP1379- CR. awb 

 

4 
 

dat e.  I t  al so i ndi cat es t hat  t he l egi s l at ur e i nt ended 

dr amat i cal l y di f f er ent  out comes based on smal l  di f f er ences i n 

when an assaul t  was commi t t ed.   I  am uncer t ai n whet her  such 

r esul t s wer e act ual l y i nt ended by t he l egi s l at ur e.   

¶65 Nonet hel ess,  I  j oi n t he maj or i t y  because t he t ext  of  

t he st at ut es upon whi ch i t  r el i es suppor t  i t s  i nt er pr et at i on.  As 

t he maj or i t y expl ai ns,  under  Wi s.  St at .  §§ 990. 06 and 991. 07,  

when t he l egi s l at ur e r epl aces or  amends a st at ut e of  

l i mi t at i ons,  t he pr i or  st at ut e appl i es t o any cause of  act i on 

t hat  accr ues bef or e t he ef f ect i ve dat e of  t he new st at ut e or  

amendment ,  unl ess t he l egi s l at ur e pr ovi des ot her wi se.  Maj or i t y 

op. ,  ¶42.  Ther e i s no expr ess pr ovi s i on i n any of  t he 

l egi s l at i on amendi ng § 939. 74 i ndi cat i ng t hat  t he amendment s 

appl y t o t he chapt er  944 of f enses wi t h whi ch MacAr t hur  has been 

char ged.  Thus,  t he maj or i t y concl udes t hat  t he appl i cabl e 

st at ut e of  l i mi t at i ons i s t he one i n ef f ect  on t he dat e of  t he 

char ged cr i me:  s i x year s.  

¶66 For  t he r easons set  f or t h,  I  r espect f ul l y concur .  
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