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REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

11 LOU S B. BUTLER, JR, J. Wal green Co. (\al greens)
seeks review of a published court of appeals opinion! affirning a
judgnment of the Dane County Circuit Court, the Honorable D ane
M N cks presiding. The judgnent adopted assessnents of two
Wal greens stores |ocated in Madi son, Wsconsin, conducted by the
Cty of Midison (City) for tax purposes. Wal greens chal | enged
the assessnents and sought a refund of taxes paid on the
properties for 2003 and 2004, but the Madison Board of Review

rejected its challenges. Wal greens filed a Ws. St at.

! wal green Co. v. Gty of Madison, 2007 W App 153, 303 Ws.
2d 620, 735 N. W 2d 543.
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§ 74.37(3)(d)(2005-06)2 action, and the circuit court and court
of appeals both upheld the Cty's assessnents.

12 On review, we nust determne whether a property tax
assessnent of retail property |leased at above nmarket rent val ues
shoul d be based on market rents (as Wal greens argues) or if such
assessnments should be based on the above market rent terns of
Wal greens' actual l|eases (as the Cty argues). W are also
asked to address whether the City violated the uniformty clause
of the Wsconsin Constitution in its assessnent of Wl greens
properties, and whether Walgreens was barred by Ws. Stat.
8 70.47(7) from challenging the 2004 property tax assessnents.
Because the other issues in this case are dispositive, we do not
reach the uniformty cl ause issue.

13 We conclude that the issue under Ws. Stat. 8 70.47(7)
regardi ng whet her Wal greens was barred from chall engi ng the 2004
tax assessnents has been waived and is noot. As to the issue
regarding the proper nethod of property tax assessnment, we

reaffirmthe holding of Flood v. Bd. of Review, 153 Ws. 2d 428,

431, 451 N.W2d 422 (1990), that Ws. Stat. § 70.32(1)
"proscribes assessing real property in excess of narket value."
This holding is <consistent wth the nationally recognized
principle that "[a] |ease never increases the market value of
real property rights to the fee sinple estate.” Appr ai sal

Institute, The Appraisal of Real Estate 473 (12th ed. 2001). W

2 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.
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also affirmthat 8 70.32(1) requires adherence to the Wsconsin

Property Assessment Manual® (the Property Assessnment Manual)

absent conflicting |aw The Manual is consistent with both
statutory and case law in this state requiring an incone
approach assessnent of a |leased retail property's fair market
value of the fee sinple interest to be based on market |ease
rates, not actual contract rates, as long as encunbrances to the
property do not cause its |eased fee value to fall below a
mar ket rate val ue. We conclude that the circuit court in this
case failed to apply these well-established rules of property
assessnment. Therefore, we reverse the decision of the court of
appeal s and remand for further proceedings consistent with this
opi ni on.
I

14 The following facts are taken from the findings and
uncontested factual descriptions in the circuit court's June 26,
2006, decision in this case. Wal greens | eases properties
| ocated at 2909 and 3710 East Washington Avenue in Madison,
W sconsi n. In addition to |ease paynents, Walgreens is also
responsi bl e for paying the property taxes for those properties.

15 The |l ease for each of the properties is for a term of
60 years, termnable after 20 years. The |ease for the 2909
East Washington property has a stated nonthly rent as of June

2006 (the date of the circuit court's opinion) at $35, 833.33.

31 Bureau of Assessment Practices, Wsconsin Property
Assessnent Manual (2007).
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The lease for the 3710 East Washington property has a stated
monthly rent of $29, 987.

16 The properties were constructed by a developer at
Wal greens' direction, pursuant to a wuniform business nodel
foll owed by Wl greens. Under that business nodel, Wl greens
rents property rather than purchasing it, working wth
devel opers who find sites for Walgreens' stores at prine
| ocations in heavily trafficked areas, buy out existing
busi nesses |located at the desired sites, purchase the property,

"4 to suit

and build and/or develop it wth "super adequacies
Wal greens' needs. \Walgreens' |ease paynents under this business
nodel include conpensation to the developer for all such
fi nanci ng, land acquisition, construction, devel opment  and
financing costs, together with a profit margin. The parties do
not dispute that the inclusion of such costs into the |ease
terms results in higher than market rate rental paynents; as the
circuit court described it, the rent in the Walgreens |eases is
"higher than normal” in part Dbecause "the developer 1is

recovering his devel opnment costs on a building that contains the

super adequaci es denmanded by \Walgreen." Both of the East

* The Property Assessment Manual defines "super adequacy"

as "[a] greater capacity or quality in the structure or one of
its conponents than the prudent purchaser or owner would include
or would pay for in the particular type of structure under
current market conditions." Property Assessnent Manual G 37

Wal greens presented testinony at trial that the super adequacies
it requires of its property include inprovenents tailored to its
needs, such as drive-through stations, specially designed fiber
optics systens, and high ceilings.

4
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Washi ngton properties were devel oped and their |eases based on
t hi s busi ness nodel .

17 The procedural history of this case begins with the
Cty's 2003 and 2004 property tax assessnents of +the two
properties. The City's assessnent reports for the properties
describe the "market value" of the 2909 East Washi ngton property
at $4,618,000 and the "market value" of the 3710 East Washi ngton
property at $3,860,000 for the years 2003 and 2004. The
assessor's reports also contain forner assessnent values for
2003 that were revised to match the 2004 valuations, and
descri be t he met hodol ogy fol | owed in t he assessnents.
Specifically, the appraisal report for each property describes
rejecting the "cost approach”" to valuation in favor of an
"inconme approach” wutilizing a "direct capitalization" nethod,
based on actual inconme, but using narket-based expense and
vacancy estimates.

18 Wal greens attenpted to appeal the 2003 assessnents to
t he Madi son Board of Review pursuant to Ws. Stat. § 70.47, but
the Board sustained the assessnents after informng Wl greens
that it could not appear before the Board of Review to object to
its assessnent because Wal greens had failed to conply with Ws.
Stat. § 70.47(7)(af)'s requirenment that it provide necessary
incone and expense information requested by the assessor's
of fice. As to the 2004 assessnents, Wal greens appealed to the
Board of Review, and appeared at a hearing held on Septenber 9,
2004. The circuit court in this case described the hearing in
terms of the Board sustaining the assessnents after Wl greens

5
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"presented estimated valuations, but did not provide any
evi dence supporting its estinmated val uations.”

19 After unsuccessfully pursuing clains against the Cty
for excessive assessnents, Walgreens filed suit in the Dane
County Circuit Court under Ws. Stat. 8 74.37(3)(d) seeking a
refund of $150,625.47 plus interest and litigation expenses for
the all eged excess taxes paid on the East Washington properties
for 2003 and 2004.

110 At trial, Walgreens and the Cty presented conflicting
appraisals of the properties' market val ues. As the circuit
court described it, Walgreens' assessor "appraised the fee
sinple interest in the two properties wthout consideration of
the lease, while [the City's appraiser] appraised the |eased fee

interest."® The appraisals presented by Walgreens described

°> The Property Assessment Manual explains that a fee sinple
is a type of freehold estate, or ownership interest in property:

Fee Sinple - Wth this type of estate the owner
possesses all of the rights an individual can have in
property. It is the fullest form of private
owner shi p, restricted only by the governnental
[imtations previously described. This estate does
not recognize any nortgage or |ease on the property.
This type of estate has no tinme |imt on its
existence, 1is inheritable, and freely transferable

during the owner's life by gift or sale.

Property Assessnent Manual 7-3. In contrast, a "leased fee" is
defined by the manual as "[a] property held in fee with the
right of wuse and occupancy conveyed by |lease to others. A

property consisting of the right to receive ground rentals over
a period of tinme, plus the right of ultimte repossession at the
termnation of the |ease.”™ Property Assessnent Manual G 32.
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using all three primary apprai sal approaches discussed in nore
detail in our analysis—the cost approach, sales conparison
appr oach, and inconme approach—while placing the greatest
enphasis on the latter two approaches. In contrast, the City
apprai sal used only sales conparison and inconme approaches for
the 2909 East Washington property, while ultimately basing its
assessnment solely on nunbers derived from its inconme approach

analysis.® It used only an income approach for the 3710 East

The court of appeals in this case critiqued the parties'
use of the phrases "fee sinple interest” and "leased fee
interest” and concluded that "[w]ith m nor exceptions, we see no
need to enploy such ternms in the renmainder of this opinion."
Wal green, 303 Ws. 2d 620, 915 n.5. We disagree that these
terms are irrelevant but note that the parties' overenphasis of
the terms and their differences distracts from the main issues
in this case. As explained in a passage of The Appraisal of
Real Estate cited by both parties and discussed in our analysis,
both the fee sinple and the | eased fee interests are relevant in
determning the value of |eased property because the two should
be conpared to determine whether there is a negative or positive
| easehol d val ue. Appraisal Institute, The Appraisal of Real
Estate 81-82 (12th ed. 2001). Simlarly, in a passage that is
particularly pertinent for our analysis, the Property Assessnent
Manual explains that for purposes of valuing the fee sinple
interest of a |eased property, "[i]f the contract rents are at
mar ket levels, the leased fee interest is the sane as a fee

sinple interest. However, if the contract rents are below
mar ket |evels, the leased fee interest is likely less than the
fee sinple interest in the property.” Property Assessnent
Manual 9-12.

® 1t should be noted that although the parties apparently
di spute whether or the extent to which the City's assessor based
its appraisal of the 3710 property on sales of that property
prior the 2003 and 2004 assessnents, it seens evident from the
record that at |east the 1999 sale was taken into consideration,
as the $4,268,500 sales price exactly matches the 2003 "current
assessnment” of the property's value in 2003.
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Washi ngton property, after concluding there were no conparable
property sal es.

11 The income approach analyses of both Wl greens' and
the Cty's appraisals acknow edged that the property at issue is
i nconme-producing real estate, the value of which should take
into account the property's expected cash flow through a
capitalization technique. However, the primary difference
between the appraisal approaches of the parties is that the
i ncone approach analysis in Wl greens' appraisals analyzed the
mar ket rent, as opposed to the contract rent, while the Cty's
appraisals specified that they were "[u]sing the actual incone
from the [Walgreens property] |ease.” As a result of their
di fferent nethodol ogi es, WAl greens' appraisals assessed the 2909
and 3710 properties as valued in 2003 at $1,980,000 and
$1, 790, 000, respectively, and as valued in 2004 at $2,070,000
and $1,870,000, respectively, i.e., significantly |ower than the
previ ously described assessnents by the City.

112 In a decision dated June 26, 2006, the circuit court
ruled in favor of the Cty, issuing the followng three

concl usi ons of | aw

1. Wal green[ s] has failed to comply wth the
procedures in Ws. Stat. 8§ 70.47(a) and (ae) wth
regard to its clainms for the 2004 assessnents and is,
therefore, barred by Ws. Stat. 8§ 74.37(4)(a) from
chal | engi ng such assessnents.

2. Ws. Stat. 8 70.32(1) requires the Court to take
into account the actual I|ease terns for the two
subj ect properties.
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3. Wal green[s] has not presented sufficient evidence
of [a] Uniformty Cl ause violation.

113 W&l greens appeal ed. In an opinion issued on May 17,
2007, the ~court of appeals affirnmed the ~circuit court's

deci si on. Wal green Co. v. Gty of Mdison, 2007 W App 153,

152, 303 Ws. 2d 620, 735 N. W 2d 543.

114 The court of appeals concluded that the circuit court
and the City's assessor correctly relied on Wal greens' contract
rents, rather than on narket rent, in assessing the properties'
full val ues. Id., 146. The court of appeals disregarded
Wal greens' characterization of its nonthly paynments under the
| ease as reflecting rei mbur senent of t he acqui sition,
devel opnment and financing costs and a profit margin for each
store. 1d., 936-37. Instead, the court concluded that because
the nonthly paynents are appended to the properties by the |ease
agreenent, they are "rights and privileges appertaining thereto"
within the Ws. Stat. § 70.03 definition of "real property";
they directly affect what the properties would sell for in an
arms length sale; and they therefore are the proper subjects of
consideration in an appraisal. Id. The court also rejected
Wal gr eens’ assertions of conparable property evidence and
di sregarded Walgreens' argument that the court should have

adhered to the Property Assessnent Manual. Id., 9138-45.

Finally, the court concluded that Wl greens had not established
a uniformty clause violation. Id., 7T49. The court of appeals
declined to address whether the dism ssal of Walgreens' 2004

assessnment challenge should be affirmed on the grounds that
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Wal greens failed to conply with Ws. Stat. 8§ 70.47(7); the court
of appeals explained that the substantive issues regarding the
2003 assessnents applied equally to the 2004 assessnents. Id.,
110 n. 2.

115 Walgreens filed a petition for review on June 18,
2007, and review was granted.

[

116 We review excessive tax assessnent clains brought

under Ws. Stat. 8 74.37(3)(d) wthout regard to determ nations

made at earlier proceedings. Nankin v. Village of Shorewood,

2001 W 92, 9q124-25, 245 Ws. 2d 86, 630 N.W2d 141. I n such
cases, we review the circuit court record, not the record from

the Board of Review Adans Qutdoor Adver. Ltd. v. Cty of

Madi son, 2006 W 104, 124, 294 Ws. 2d 441, 717 N W 2d 80S3.

117 Although the general |evel of deference accorded to
property assessnents is that this court, like a circuit court,
gives a city's assessnent presunptive weight, "the assessnent is
presuned correct only if the challenging party does not present
significant contrary evidence." Id., 925. Furthernore, "[n]o
presunption of correctness may be accorded to an assessnent that

does not apply the principles in the Property Assessnent

Manual . " Id., 956. Whet her a city has erroneously failed to
follow statutory requirenments in nmaking an assessnent is a
question of |law that we review de novo. [|d., 926.
11
18 This case requires us to identify the correct
nmet hodol ogy for assessing |eased retail property for purposes of

10
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muni ci pal taxation when the |eases for such property contain
mont hly paynents significantly above the market rental rate in
part as a result of certain unique business and financing terns
being incorporated into the contractual |ease terns.

119 The power to determ ne the appropriate nethodol ogy for
val ui ng property for taxation pur poses lies with the

| egi sl ature. See 16 Eugene MQillan, The Law of Mini ci pal

Corporations 8 44.109 (3d ed., Thonson West 2003). As such, we

begin our analysis with a look at the governing statutes,
reviewed in conjunction with basic principles of real property
assessnment as described by case law, treatises, and the Property

Assessment Manual .

A
20 Wsconsin Stat. § 70.32(1) unanbi guously provides that
"[r]eal property shall be valued by the assessor in the nmanner
specified in the Wsconsin property assessnment nmanual provided
under s. 73.03(2a) from actual view or fromthe best information
that the assessor can practicably obtain, at the full value

which could ordinarily be obtained therefor at private sale.”

The Manual, in turn, provides that "[t]he goal of the assessor
is to estimte the market value of a full interest in the
property, subject only to governnental restrictions. Al the

rights, privileges, and benefits of the real estate are included
in this value. This is also called the market value of a fee

sinple interest in the property." Property Assessnent Manual 7-

4. Consequently, a property assessor's task is to identify the
market value of a fee sinple interest as described by the

11
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Property Assessnent Manual, and which reflects the "full value"’

that could ordinarily be obtained at a private sale, as
described by § 70.32(1). See id.
21 There are three primary nethods of property assessnent

set forth by the Property Assessnent Manual and generally

recognized in real estate appraisal |aw the sal es conparison
approach, the cost approach, and the inconme approach. Property

Assessment Manual 7-19 to 7-30; Adans, 294 Ws. 2d 441, 9128-29.

See also The Law of Muinicipal Corporations 8§ 44.109 (describing

the three nethods as nethods of determ ning nmarket val ue).

22 The Property Assessnent Mnual describes the sales

conpari son approach as involving a conparison of properties
simlar to the subject property and adjustment for differences.

Property Assessnent Manual 7-18, 7-20. The Mnual expl ains that

this approach incorporates "the principles of substitution,”
that buyers will not pay nore for property than it would cost
them to acquire substitute property of equal desirability and

utility. 1d. at 7-20.

" This court has explained that "[f]or the purposes of
assessing real property, we have construed the statutory phrase

"full value' to nean narket val ue. The terms 'full value,'’
"market value' and 'fair market value' are synonynous and
i nt erchangeable in the opinions.” Flood v. Bd. of Review, 153

Ws. 2d 428, 435, 451 N.W2d 422 (1990)(citing Darcel Inc. .
Bd. of Review, 137 Ws. 2d 623, 628, 405 N W2d 344 (1987);
State ex rel. Baker Mg. Co. v. Evansville, 261 Ws. 599, 608,
53 N W2d 795 (1952); Property Assessnment Manual 7-3). See al so

16 Eugene McQuillan, The Law of Muinicipal Corporations § 44.109
(3d ed., Thomson West 2003).

12
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123 The Property Assessnent Mnual describes the cost

approach as al so based on the principle of substitution. Id. at
7-19, 7-23. Under the cost approach, the Manual prescribes, an
assessor adds the estimated |land value to the present value of
i nprovenents (calculated by subtracting accrued depreciation
from the reproduction or replacenent "cost new' of the
structure) to arrive at a total property value. 1d.

24 The Property Assessnent Manual explains that in | eased

property scenarios, the incone approach is often the nost
reliable approach for property valuation, describing the incone
approach as estimating and then capitalizing the net rent a
property subject could generate. 1d. 7-29 to 7-30, 9-11.% The
specific steps outlined by the Mnual for applying the
capitalized incone approach include: (1) estimating potentia
gross incone; (2) deducting for vacancy and collection |oss; (3)
addi ng m scel | aneous incone; (4) determ ning operating expenses;
(5) subtracting operating expenses to derive net incone; (6)
selecting the correct capitalization nmethod; (7) deriving the

capitalization rate; and (8) applying the capitalization rate to

8 The Appraisal of Real Estate simlarly explains that:

In the incone capitalization approach, an appraiser
anal yzes a property's capacity to generate future
benefits and capitalizes the incone into an indication
of present val ue. The principle of anticipation is
f undanent al to the approach. Techni ques and
procedures from this approach are used to analyze
conparable sales data and to neasure obsol escence in
t he cost approach.

The Appraisal of Real Estate 471.

13
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net inconme to arrive at a value estinate. Property Assessnent

Manual 9-11. The Manual enphasizes that "[i]n all of these
steps the assessor nust be aware of what is happening in the
mar ket . All of the information needed for the incone approach
is either obtained or verified by what the assessor finds in the
mar ket pl ace. " |d.

125 The Manual further explains the proper nethodol ogy for

assessing retail stores specifically:

The sal es conparison approach is often used to val ue
smal ler retail stores. Because snmaller retail stores
may be easily adapted to other retail uses, sales of
these stores can be used as conparable sales in
applying the sales conparison approach. For the
| arger stores and those snaller stores for which there
are no conparable sales, the assessor should use the
i ncome and/ or cost approaches.

Property Assessnent Manual 9-39.°

26 Turning to the incone approach dispute in this case

we find particular relevance in the Property Assessnent Mnual's

explanation that "[w] hen applying the incone approach, the

assessor nust use the nmarket rent, not the contract rent, of the

property (unless valuing federally subsidized housing . . . [)].
Market rent is the rent that a property would receive based on
the current, arms-length rent conmanded by simlar properties
in the marketplace."” Id. 7-29 (enphasis added). The Manua

adds that "[t]o value the fee sinple interest of a property,

® This passage can also be found at page 9-30 of the 2005
version of the nmanual. It was not cited by either party or
| oner court, as none of them considered the cost approach as
applicabl e or hel pful as the income approach.

14
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mar ket rent rather than the actual, or contract rent is to be
used in estimating potential gross incone."” 1d. 9-12.

27 The Property Assessnent Mnual does set forth a

limted exception to the general rule that incone approach
valuation of |eased property nust be based on narket rental
rates, not the actual contract rents of the subject property.
That excepti on, the Manual expl ai ns, corresponds to the
rel ati onship between | eased fee interest and fee sinple interest
as determned by conparing contract rents to nmarket rates. "I f
the contract rents are at nmarket |evels,” the Manual explains,
"the leased fee interest is the sane as a fee sinple interest.
However, if the contract rents are below market |evels, the
| eased fee interest is likely less than the fee sinple interest
in the property. (See the discussion on partial interests in
Chapter 7)." 1d. The description in Chapter 7 of the Manual of
the exception that applies when partial interests result from
| eases encunbered by belowmarket rates is perhaps the nost
pertinent passage of the Mnual addressing the subject of the

parties' dispute in this case. It provides:

To accurately estimate the nmarket value of the full
interest in |eased property, both the lessor's and the
| essee's interest (the |eased fee and |easehold
interest) nust be included.

When a property is sold, the |eases generally remain
intact and nust be honored by the new owner. The
terms of any existing |eases nust be reviewed because
they can have a significant effect on the sale price
of the property.

The market value of a leased fee interest in a renta
property generally depends on how the contract rent

15
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relates to the market rent. If the contract rent is
at the sanme level as the market, the |eased fee
interest has the same value as a full interest (fee
sinple interest). In this case, the |easehold

i nterest has no val ue.

A leasehold interest may acquire value if the |ease
rate is below market. In this case, the |easehold
interest has value due to the below market | ease.
Wienever a |easehold interest has value, the |eased
fee interest is reduced below that of the market val ue
of a full interest (fee sinple interest).

If a property encunbered by leases is sold, only the
owner's interest in the property (leased fee interest)
is actually transferred. In this case, the assessor
must determne if the leasehold interest has any
val ue. If the |easehold interest has value, the val ue
of the leased fee interest is reduced below that of
the market value of a full interest (fee sinple
interest) in the property. The assessor nust be aware
of the |lease terns and structure of any |[ease-
encunbered property sold to determne if the |easehold
i nterest has val ue.

Id. 7-4 to 7-5.

28 These passages illustrate the appropriate nethodol ogy
generally wused for appraising |eased property: an assessor
should consider the |eased fee interest to be equal to the
mar ket value as long as the lease rate is not encunbered to the
point of falling below the market rate. In such cases where a
| ease encunbrance brings the |lease rate below the market rate
the assessed value of the property is reduced, corresponding
with the reciprocal positive |easehold value to the tenant. I n
such cases where the contract rents are bel ow market |evels, the
| eased fee interest, in other words, will not be the sanme as the

fee sinple interest in the property. Property Assessnent Mnua

9-12. Because a buyer would not be able to obtain the fair

16
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market value at sale in such cases, the Property Assessnent

Manual recognizes that the property should not be valued as if
such fair market value were actually obtainable.

129 The Property Assessnent Manual does not contain

| anguage which simlarly requires or allows appraisers to
i ncrease the nmarket value of the property when the |lease rate is
above the market rate. In such a case, a buyer would still be
able to obtain market rental rates, and the |ease encunbrance
does not therefore bring the property under the exception, which
is limted to cases in which the |lease rate is below the market
rate, making it evident that the market value could not be
obt ai ned at sale.

130 The Cty argues, and both |ower courts agreed, that

this clear language in the Property Assessnent Manual should be

di sregarded, taking the position that the Manual's nethodol ogy
violates Ws. Stat. 8§ 70.32(1)'s requirenent that property be
assessed based on the full value that could be obtained at a
private sale. The City describes the Manual as conflicting with
the "full value" requirement of Ws. Stat. 8§ 70.32(1) because
the City views | ease contract values as within the scope of the
rights or privileges "appertaining" to real estate described in
Ws. Stat. 8 70.03's definition of "real property,"” therefore
rendering the contract ternms a proper focus in assessing full
val ue.

131 The City maintains that in conflicts between conmon
| aw and the Manual, common | aw prevails. In this case, the Cty
concludes that such a conflict exists in this case between the
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Property Assessnent Manual and Metropolitan Holding Co. v. Board

of Review, 173 Ws. 2d 626, 495 N.W2d 314 (1993); Darcel Inc

v. Board of Review, 137 Ws. 2d 623, 405 N.W2d 344 (1987); and

Cty of West Bend v. Continental |V Fund Limted Partnership,

193 Ws. 2d 481, 535 NwW2d (C. App. 1995). In regard to
Darcel and West Bend in particular, the Cty contends that those
cases establish that the terns of long-term arnms-length |eases
general ly govern property assessnents, regardl ess of whether the
| ease value is bel ow or above the market val ue.

132 Walgreens, in <contrast, argues that the Cty is
required by Wsconsin law to base inconme approach property
val uations on nmarket rents, not contract rents, as described by

the Property Assessnent Manual 7-5, 9-12. Wl greens argues that

the application of the narrow holdings of Darcel, Metropolitan

Hol ding, and Wst Bend to contexts in which the contract rents
exceed market rents is inproper. Wal greens argues that the
hol di ngs of these cases should be read as limted to situations
in which a |lease or other encunbrance l[imts a property's val ue,
bringing it below the market val ue. If this court affirnms the
| oner court decisions and adopts the Cty's position, Wlgreens
warns, this state's laws would be in conflict wwth those of the
majority of states that have |ooked at this issue and held that
i ncome approach property assessnments nust be based on market
rates, not contract rates.

133 Wal greens does not dispute that its above market rate
| eases can increase the value of its stores to purchasers, but
it differentiates between property value and contract value, and
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contends that the increased value is not a real property value
subject to taxation. Wal greens warns of the dangers posed by
comm ngling contract and real property rights, explaining that
assessors should not be allowed to ignore their duty to
differentiate between the market and other elenents of the
contract that are not typical of the market. Wal greens ar gues
that the lessor's rights to the above market value in this case
are contract rather than real property rights.

134 Wt agree with Walgreens that the lower courts in this
case erroneously failed to correctly apply the relevant
statutory |anguage of Ws. Stat. 8§ 70.32(1) and pertinent

provisions of the Property Assessnent Mnual, case law, and

persuasive authorities that address the assessnent of |eased
property in consistent terns. W will proceed to address the
followng interrelated flaws with the approach taken by the Cty
and the lower courts in this case: (1) their erroneous

extension of the precedents of Darcel, Metropolitan Hol ding, and

West Bend, which nerely recognize a narrow exception to the
general rule of valuing property by market value, an exception
applicable only when market value could not be obtained by a
purchaser due to encunbrances resulting in lower than market
value rent terms; (2) their erroneous failure to properly apply
cases that are on point, such as Flood, 153 Ws. 2d 428, and

State ex rel. Flint Building Co. v. Board of Review, 126 Ws. 2d

152, 160-61, 376 N.W2d 364 (Ct. App. 1985), which address the
consi deration assessors nust pay to unusual financing terns, as
di stingui shed from actual property value; (3) their failure to
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recognize the rule that it is erroneous to rely solely on the
i ncome approach in a property assessnent, and that it is also
bad policy to do so in the manner the City assessor did in this
case, in effect taxing business efforts instead of property.
B
135 The parties debate whether the |lower courts inproperly
failed to apply the proper appraisal mnethodology set forth by

the Property Assessnent Mnual. As we have described, both

parties focused on the incone approach in their assessnents and
in their briefing. Consequent |y, although the Mnual descri bes
both the incone and cost approaches as being the best nethods of
assessing large retail property absent conparable property data,
we confine the remainder of the analysis to the narrow dispute
of the appropriate incone approach nethodology to be used in
this case.
1
136 Walgreens maintains that the |lower courts erroneously

failed to apply the Property Assessnent Mnual, which nust be

foll omed absent a conflict between the Manual and statutory
requirenents. The City responds that such a conflict exists,
with the Mnual contradicting both statutory and case law in
Wsconsin. W disagree that there is such a conflict justifying
the Gty assessors' and the |lower courts' refusal to follow the
Manual 's general requirenment that narket rather than contract
rates determne the value of |eased properties under the incone

appr oach.
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137 The cases upon which the City relies to illustrate
such a conflict are those cited in the |ower court decisions—

Metropolitan Hol ding, Darcel, and Wst Bend. However, each of

these cases, unlike the present case, involved properties
encunbered by bel ow market rent, which is a limted exception to

the general rule recognized by the Property Assessnent Manual 7-

4 to 7-5, based on a potential purchaser's inability to obtain
the market rate value of property due to a |ease encunbrance.

See al so Property Assessnent Manual 9-12. The common hol di ng of

these cases, exenpting such properties from the general rule
that market rent and not contract rent is the proper neasure of
| eased property value, does not apply to cases involving
properties with above market rent.

138 In Metropolitan Holding, 173 Ws. 2d at 628-31, this

court held that where a federally funded housing conplex was
encunbered by Departnment of Housing and Urban Devel opnent
restrictions, including limts on rent, type of tenants, and net
profit per unit, actual rents rather than market rents were the
proper neasure of an assessnent. This case is not on point

because it was a public housing case, bringing Mtropolitan

Hol ding within the anbit of the exception explicitly delineated

by the | anguage of the Property Assessnment Mnual's requirenent

that assessors nust value property based on the market rent
rather than the contract rent |eased property "unless valuing

federal ly subsidized housing."” Property Assessnent Manual 7-29.

139 Although Darcel and West Bend did not involve federa
housing, their holdings are also inapplicable to the present
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case, as they nerely reflect the Property Assessnent Manual's

exception to the general rule of valuing |eased property by fair

market rates for |l eases with rent terns under the market rate.

40 In Darcel, this court held that because the bel ow
mar ket |leases in that case encunbered the mall property, the
recent sale price of the mall was the best evidence of its value
rather than fair market rents, which were no |onger available to
purchasers of that property. Darcel, 137 Ws. 2d at 635-36
This court added the explicit disclainmer in Darcel that "[w] e do
not hold that actual rents will always control an estimate of
property value," and issued a narrow ruling that an arns-length
sale is a preferred method of assessnment and "[i]f an
encunbrance on the subject land would equally subject al
potential buyers to the sane decreased use or rent of the
property, and the encunbrance was entered into at arms-length
for a fair market price at the tinme it was entered, it should be
considered to lower the full nmarket price of the property."” Id.
at 636, 640. Unlike in Darcel, the leases in this case are
above, not below, market rent, and the Gty is not requesting an
assessnment based on such an arns-length sale, rendering both the
hol ding and the underlying rationale of Darcel inapplicable to
this case.

141 The Cty's reliance on \West Bend is simlarly

m spl aced. In that case, the court of appeals held that the

value of a mall encunbered by | eases at bel ow market rent should

not be based on market rents. West Bend, 193 Ws. 2d at 489.

According to the Cty, the court of appeals in Wst Bend did not
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determine that the contract rents were below market rents
because it was irrelevant to the analysis. Rather, the court in
West Bend concluded that the controlling factor was "the renta
paynments agreed upon under the negotiated |ease ternms."” |d.

42 However, the court of appeals in Wst Bend was carefu
to explain that the lease in that case was to be treated |ike

the leases in Darcel and Metropolitan Holding, i.e., considered

as reflecting the value of the properties nore accurately than
mar ket rates, because the leases in all three cases functioned
as encunbrances which brought the value below the market rate

West Bend, 193 Ws. 2d at 488-89 & n.l. The West Bend court
explained that in Darcel, "[i]nportantly, the court stated that
if an encunbrance, such as a long-term | ease, would subject all
potential buyers to the sane decreased use or rent of the
property and it was entered into at armis length, it should be
considered to lower the full nmarket price of the property."” Id.
at 488-89 (citing Darcel, 137 Ws. 2d at 636)(enphasis added).
The West Bend court was careful to limt its holding to cases

i nvol ving property encunbered by a bundle of rights in the form

of a leasehold bringing the market value of the specific
property bel ow market rates. 1d.

143 There is no language in Wst Bend supporting the
circuit court's interpretation of that case as conveying a
recognition by the court of appeals "that the Wsconsin Suprene
Court has substantially changed the assessnment procedure (i.e.
from the Wsconsin Property Assessnent Manual's procedure) when

any sort of encunbrance significantly alters the value of a
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property.” Not only did the court of appeals in Wst Bend not
convey such recognition but the circuit court's statenent is
also a msinterpretation of what this court has held in regard
to property assessnent involving encunbrances. Al though we have
certainly ruled that an encunbrance bringing the rent below
mar ket value mnust be treated accordingly, as the Property

Assessment Manual itself establishes, we have not, as the

circuit court describes, held that as a general rule the
exi stence of any encunbrance altering the value of the |ease
whet her increasing or decreasing it, requires deviating fromthe
assessnent procedures set forth in the Manual .

44 The circuit court's conclusion in this case that the
"bundle of rights" referred to in Wst Bend includes inflated
rent payments is erroneous. Leases are encunbrances upon a
property's bundl es of rights, not part of the bundle itself. As

the Property Assessnent Manual expl ains:

In Section 70.03, Stats., the definitions of real
property includes "all fixtures and rights and
privileges appertaining thereto.” In essence it is

these rights and privileges that the assessor is
valuing. These rights are called the bundle of rights
and consi st of use, possessi on, enj oynment ,
di sposition, exclusion, or the right not to exercise
any of these rights.

It is possible to own all or just sonme of these
rights. The extent of ownership of these rights wll
determ ne what kind of estate, or interest, one has in
the property.

If a person owns all the property rights, they hold a
fee sinple interest (or estate) in the property. For
exanple, partial interests (or estates) in real estate
can be created by limting the full bundle of rights
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t hrough | easing the property. Partial estates include
| eased fee and | easehol d est at es.

Property Assessnent Manual 7-1 (enphasis added). Furt her nore,

the Manual explains, "[a] |easehold estate is used to transfer
the rights in realty for a limted period of tine. Leasehol d
interest is transferred using a lease for a fixed period in
exchange for a paynent of rent." 1d. 7-3.

45 Rent is not a right in realty; it is what is exchanged
for an encunbrance upon a right in realty. As such, a lease is
not part of the "bundle of rights" described by Wst Bend, but
is rather an encunbrance rendering an estate a "partial estate”
due to the fact an owner does not have full access to the

property. See Property Assessnent Manual 7-4, 7-5, 9-12. I n

cases such as West Bend, the lessor is not fully conpensated by
the rent ternms for the encunbrance a |ease creates upon his or
her bundl e of rights. In contrast, a lessor may be nore than
fully conpensated for an encunbrance through above market rent
in cases such as the present one, but that does not transform
the | ease from an encunbrance to part of the "bundle of rights”
appertaining to a property, nor does it transform the rent
paynment s into anything nore than conpensation for an
encunbrance. Rather, it may just make the property owner a w se
i nvestor.
146 The | anguage of Wst Bend is confusing on this point,
as West Bend appears to consider sone lease rights and renta
paynents to fall within the meaning of "bundle of rights,” the

court of appeals stating that:
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VWere property is encunbered by a bundle of rights, we
must appraise or assess the property at its value
using the current value of those bundle of rights. 1In
this case, we cannot speculate as to what the |ease
rights mght bring on the market, but we nust accept
the rental paynents agreed upon under the negotiated
| ease terns.

In the present case, the full value of the property,
including the | easehold, which in this case is treated
as an encunbrance on the property, was properly
assessed at what <could ordinarily be obtained at
private sale.

West Bend, 193 Ws. 2d at 489 (citations omtted)(enphasis
added). Even if we accepted this description of rental paynents
as being a "bundle of rights" in sonme cases, however, it is
critical to keep in mnd that West Bend |imts such cases to
those in which the lease term "bundle of rights" actually
encunber the property.

147 In this case, the above market |ease terns enhance,
rat her than encunber, the worth of a property in the eyes of a
potential purchaser. However, just because retail property may
be i ncome-produci ng does not render the contract benefits of an
above nmarket |ease equal to a higher property value. The

Apprai sal of Real Estate at 473. Even | eases with higher |ease

terms may still result in problens outweighing its benefits to
the property owner, such as the risk of weak tenants or even
financially capable tenants who are litigious and willing to

ignore |lease terns or break |eases. As such, "[a] |ease never

i ncreases the nmarket value of real property rights to the fee

sinple estate.” |d. (enphasis added).

26



No. 2006AP1859

148 This is a critical point, and one directly responsive
to the Cty's argunents that because leases run with the |and
an above market rent necessarily increases property val ue. The

surroundi ng text of this passage expl ains:

Because a | easehold or a |l eased fee is based upon
contract rights, the appraiser needs special training
and experience to differentiate between what is
generally representative of the market and other
el enents of a contract that are not typical of the
market. An understanding of risks associated with the
parties and the | ease arrangenent is also required. A

| ease never increases the nmarket value of rea
property rights to the fee sinple estate. Any
potential value increment in excess of a fee sinple
estate is attributable to the ©particular |ease

contract, and even though the rights may legally "run
with the land,"” they constitute contract rather than
real property rights. Conversely, detrinmental aspects
of a lease may result in a situation in which either
or both of the parties to the lease, and their
correspondi ng val ue positions, may be di m ni shed.

I d. (enphasis added).

149 The Property Assessnent Mnual's simlar explanations

that all the information needed for an incone approach
assessnment can be found in the marketplace, and that the market
rate determnes an inconme approach assessnent unless an owner
could not obtain at least the nmarket rate at a private sale, are
consi st ent wth Ws. St at . § 70.32(1) and wth Darcel,

Metropolitan Hol ding, and West Bend. There is no |anguage in

Darcel, Metropolitan Holding, and Wst Bend indicating that in

addition to there being an exception for below market | ease
rates to the general rule requiring market rents to guide incone

approach appraisals, there is a reciprocal exception requiring
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above market |ease rates to be substituted for the market rate
as well. To the contrary, as this court explained in Darcel,
the holding in those cases was narrow, limted by the decision's
focus on encunbrances lowering the property value and its
express disclainmer that "[wje do not hold that actual rents wll
al ways control an estimate of property value . . . ." Dar cel ,
137 Ws. 2d at 640.

150 W-sconsin Stat. 8§ 70.32(1) requires that "[r]ea
property shall be valued by the assessor in the manner specified
in the Wsconsin property assessnent nmanual . . . ." It is

true, as the Gty points out, that Metropolitan Holding held

that an exception to the general rule requiring conpliance with

the Property Assessnment Mnual may exist when the nethod of

assessnment the Manual suggests would violate Ws. 8§ 70.32(1).

Metropolitan Holding, 173 Ws. 2d at 633. However, there is no

such conflict in this case.

51 The Property Assessnent Mnual describes a main rule

requiring inconme approach evaluations to be based on market, not
contract rates, along with an exception to that rule for bel ow

mar ket |ease contracts. See Property Assessnent Manual 7-4, 7-

5, 9-12. To varying extents and in slightly different contexts
(but all i nvol ving belownmrket |ease contracts), Dar cel

Metropolitan Hol di ng, and West Bend all illustrate the exception

to that main rule, wthout undermning or conflicting with the
main rule itself.

52 The logic underlying the exception for below market
rents is that the limted ability of owners to purchase property
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at market value in some cases should be accommvodated, rather
than taxing property at a rate owners cannot afford, because
they would not be able to receive the market val ue-based

assessnment amount at a sale. See Metropolitan Holding, 173 Ws.

2d at 631-32; West Bend, 193 Ws. 2d at 486-91. The Wal greens
apprai sal s in this case illustrate additional policies
underlying an inconme approach based on market rent rather than

actual incone fromthe Wal greens | eases:

freestanding drug stores are typically devel oped on a
build-to-suit basis between a devel oper, acting as the
| andl ord, and the planned tenant. 1In these instances,
t he devel oper is responsible to construct the prem ses
to the specifications provided by the tenant.
Construction costs often include a higher than average
entrepreneuri al profit to guarantee against cost
overruns and tine delays. Subsequently, the rental
rate is an anortization over the |ease term of the
expenses incurred to construct the tenant-specific
i mprovenent .

These long-term build-to-suit |eases typically do not
al locate any marketing or |easing expenses. Al so,
vacancy rates are |ikely wunderstated because these
single-tenant properties require a longer |easing
period to find a suitable tenant. . . . By factoring
in these associated costs the resulting rate is nost
often well above the open market rate comanded by
other simlar retail properties in the sane area.

The appr ai sal s concl ude: "Siml ar to a sal e-l easeback
transaction, a build-to-suit lease is really a financing tool
used by conpanies to keep capital available for other core
busi ness purposes. As such, we will estinmate a nmarket rent for
the subject building rather than rely on the current contract

rent."
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153 There is no conflict between WAl greens' appraisals,

the relevant statutes and case law, and the Property Assessnent

Manual 's text. W agree with Walgreens that the circuit court
erred in failing to apply the general rule described in the
Manual requiring incone approach assessnents to base val uations
on market rates rather than contract rates, with an exception in
cases in which encunbrances |lower the property value below
mar ket rate.
2

154 Walgreens further argues that affirmng the circuit
court's decision could result in inpermssible reliance on
extrinsic financial arrangenents in assessnents. Rel yi ng on
Flood and Flint, Wlgreens argues that artificially increased
sal es prices caused by unusual financing arrangenents may not be
used in property assessnents. Acknow edging that the facts of
Flood and Flint are distinguishable from those in the present
case because of the sales and conparable properties involved in
those cases, Walgreens maintains that the underlying principle
is the sane: a real property assessnent should not be based on
factors such as unusual financing or above market rent that are
not normal conditions of sale reflected in the value of a fee
sinple property interest.

155 We agree. In Flood, this court held that Ws. Stat.
8§ 70.32(1) "proscribes assessing real property in excess of
mar ket val ue." Fl ood, 153 Ws. 2d at 431. Al t hough the
assessnment in that case was based on a sale as opposed to a
| ease, the terns of the sale in that case, like the terns of the
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lease in the present <case, included financing terns that
el evated the price of the property above fair nmarket value. Id.
at 430-37. This court noted that when basing a valuation on a
sale of the subject property, the Mnual advises assessors to
exam ne financing terns and to determ ne whether the sale price
accurately reflects the market value of real property. Id. at
438- 39. This court further noted that its approach was simlar
with that in Flint, where the court of appeals held that in a
conparabl e property assessnent, the effect of creative financing
arrangenents upon the sale price of conparable property nmust be
considered to establish the full value of that property. Flood,
153 Ws. 2d at 440 (citing Flint, 126 Ws. 2d at 160).

156 This court deenmed it insignificant that Flood was a
case involving an assessnent based on the actual sale of the
subj ect property and Flint was a case involving an assessnent of
conpar abl e sal es; ei t her way, such creative fi nanci ng
arrangenments nust be considered and distinguished from property
val ue through a cash equival ency adjustment. Flood, 153 Ws. 2d
at 440. Fl ood explained that this approach is consistent with
Darcel because Darcel recognized that assessors nust consider
all relevant factors when determning full value. Fl ood, 153
Ws. 2d at 440-41. These cases establish that unique financing
arrangenents are not part of the ordinary conditions in the
mar ket establishing "full value" wthin the nmeaning of Ws.
Stat. § 70.32(1).

157 Applying the same principles to this case, we concl ude
that tax assessors nust refrain from including creative
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financing arrangenents wunder a specific property's lease in
their valuations of that property. In establishing that Ws.
Stat. 8§ 70.32(1) requires a court to consider whether and how
unusual financing affects a property's market value in a sale

the Flood decision brought this state in Iline wth other
jurisdictions that have held that |eases may never be assessed
as increasing the fee sinple market value of real property.

Fl ood, 153 Ws. 2d at 440-42. See The Appraisal of Real Estate

at 473. The Appraisal of Real Estate further explains that a

financing |l ease may not provide a reliable indication of market
rent; rents of conparable properties are better indicia "once
they have been reduced to the sane unit basis applied to the
subj ect property."” 1d. at 500.

158 The Property Assessnent Manual explains that "[a]ll of

the information needed for the inconme approach is either
obtained or verified by what the assessor finds in the

mar ket pl ace. " Property Assessnent Manual 9-11. Thi s general

rule is consistent with Ws. Stat. 8§ 70.32(1)'s requirenent that
the full wvalue nust be assessed in terns of "ordinary"
conditions of sale. The | anguage of Ws. Stat. 8§ 70.32(1)'s
requi renent that property be assessed at "full value" nust be
read in the full context of subsection (1), which requires rea

property to be assessed "in the nmanner specified in the
[ Property Assessnent Manual] provided under s. 73.03(2a) from
actual view or from the best information that the assessor can

practicably obtain, at the full value which could ordinarily be

obtained therefor at private sale" (enphasis added), and in
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terms of the exception to the general rule for |ease fee val ues
bel ow market rates that we have al ready di scussed.

159 The Property Assessnent WMnual simlarly describes

mar ket value in ternms of the price a property will bring in an
open and conpetitive market under all conditions requisite to a
fair sale, wth +the buyer and seller acting prudently,
know edgeably, and assumng the price is not affected by "undue
stinmulus,” wunder conditions including paynent for the property

"typical of normal financing and paynent arrangenents preval ent

in the market for the type of property involved." Property

Assessnent Manual 7-4 (enphasis added).

160 Thus, the valuation nethodol ogy described by the text
of Ws. Stat. 8 70.32(1) and by the Property Assessnent Manual

alike reflect the objective "ordinary valuation" standard
reflected by a market value approach, not a standard that would
all ow every assessnent to fluctuate dramatically depending on
unusual financing terns in a |ease. Barring other encunbrances
bringing a property below the fair market value in a case such
as this, it is the market value and not the above narket
contract rents that nust be the value source in inconme approach
real property assessnents of | eased property.

161 In this -case, a transfer of lease terns that
incorporates reinbursenent of a developer's <costs at an
anortized rate over a long period through favorable financing,
resulting in above market rent rates, is not an "ordinary"
condition of sale, see Ws. Stat. § 70.32(1), nor is it
reflective of conditions "typical of normal financing and
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paynment arrangenents prevalent in the market." See Property

Assessment Manual 7-4.

62 Arguing that Flood and Flint are distinguishable as

cases involving sal es-based assessnents, the Cty offers that
nore applicable cases are those in which Wsconsin courts have
held that under the inconme approach, a property's business val ue
or income-producing capacity that is "inextricably intertw ned"
with the property may be considered anong those "rights and
privileges" appertaining to the property wunder Ws. Stat.
8 70.32(1) and consequently assessed as part of its val ue. See

ABKA Ltd. P'ship v. Bd. of Review, 231 Ws. 2d 328, 344, 603

N.W2d 217 (1999); Waste Mgmt. v. Bd. of Review, 184 Ws. 2d

541, 563, 516 N.W2d 695 (1994); State ex rel. NS Assocs. V.

Bd. of Review, 164 Ws. 2d 31, 55, 473 N.W2d 554 (Ct. App.

1991). Specifically, the City argues that because the incone
approach "necessarily enconpasses the question of whether the
| ease value is inextricabl[y] intertwwined with the land,” in the
present case, because WAl greens' |eases run with the |and, that
| ease incone is "inextricably intertwined" with the land and is
subj ect to val uation.

163 The City fails to take into account the specific
l[imtations that this court placed on the "inextricably
intertwned" line of cases in Adans. In that case, we

di stinguished and recognized the Ilimtations of ABKA \Waste

Managenent, and N S Associ at es:

A review of the <cases leading up to ABKA
denonstrates that inclusion of business value in a
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property assessnent should be the exception, not the
norm  See ABKA, 231 Ws. 2d at 344 (cautioning that
for income to be included in an assessnent it nust be
attributable primarily to the nature of the property);
Waste Mgnt., 184 Ws. 2d at 565 (inclusion of business
value "permssible only in very limted circunstances
under 8§ 70.32(1)"). Only business value related
"primarily to the nature of" the property may be
i ncl uded; business value attributable to another
source nmust be excl uded from real property
assessnents. ABKA, 231 Ws. 2d at 344; Waste Mnt.,
184 Ws. 2d at 566, 570 (requiring incone attributable
to | abor and skill to be factored out).

In ABKA, Waste Mnagenent, and N S Associ ates,
the courts confronted the question whether business
value was attributable primarily to the wunderlying

real estate or to the business skill and acumen of the
property owner. In all three cases, the courts
det erm ned the value was attributable to t he
underlying real estate. Integral to the analysis in

these cases was the <conclusion that the incone
appertained to the real property under Ws. Stat.
§ 70.03, and therefore, was a proper elenent to
include in the real estate assessnment under Ws. Stat.
§ 70.32(1). See ABKA, 231 Ws. 2d at 344; NS

Assocs., 164 Ws. 2d at 55.

The conclusions in these cases depend upon the
definition of real property in Ws. Stat. § 70.03,
whi ch  incl udes "al l bui I di ngs and inprovenents
thereon, and all fixtures and rights and privileges
appertaining thereto[.]" (Enphasi s added.) Thus, in
ABKA t he managenent inconme derived from adjacent real
estate could be included in the assessnent because the
physical proximty and interdependency of the real
estate neant the inconme was a privilege appertaining
to the subject real estate, rather than the product of
the owner's skill and business acunen. Li kewi se, in
Waste Managenent, the right to generate income from
the landfill appertained to the nature of the real
estate rather than the labor and skill of the owner.
Finally, in NS Associates the right to receive rental
i ncome appertained to the nature and |ocation of the
mal |l rather than to the unique qualities of the mall's
owner shi p.
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Adans, 294 Ws. 2d 441, 1980- 82. This "inextricably
intertw ned" question is not, as the Gty describes, a necessary
gquestion wunder the inconme approach, but is rather a narrow
exception to the general rule that business value should not be

included in real estate assessnents. 1d., 180; Waste Mgm ., 184

Ws. 2d at 565. Furthernore, the City has not established, as
required for the "inextricably intertwined" principle to apply,
that all of the wvalue it assigned to Wlgreens' retai

properties related "primarily to the nature of" the real
property itself, as opposed to being attributable to the | abor,
skill, or business acunmen of the devel oper, Wl greens, or other
factors. Adams, 294 Ws. 2d 441, 1180-82. Additionally,
because of the general rule requiring strict construction of
taxation statutes, statutory |anguage authorizing the taxation
of real property does not consequently extend to authorize

taxation of other subjects, such as privileges. The Law of

Muni ci pal Corporations 8§ 44.41. 10.

164 As the Cty itself has frequently enphasized in this
case, "an assessor nust have the ability to discount, even
di sregard, factors that do not really bear on the value of a
property."” Adanms, 294 Ws. 2d 441, 1{53. In cases involving
lease terns that reflect not just property value but also
unusual financing and business arrangenents that do not really

bear on the value of the property, therefore, Adans is in accord

with Flood and Flint in requiring assessors to disregard such
factors, whi ch shoul d not be consi dered "inextricably
intertwined" with the | and.
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165 If we were to expand the law in the direction the City
requests, property assessnents would in essence becone business
val ue assessnents, wth assessors inproperly equating financia
arrangenents with property val ue. This is in contravention of
the general principle that real property assessnents should not

be based on business val ue. Waste Mgnt., 184 Ws. 2d at 565.

Rat her, the valuation of the fair market value of property for
purposes of property taxes is by its nature different from
busi ness, or incone tax assessnent. "[A]n assessor's task is to
value the real estate, not the business concern which nay be
using the property.” |d.

166 Here, Walgreens' |eases contain contract rights that
are not inextricably intertwwned with the bundle of property
rights ordinarily considered at a property sale. Such contract
ri ghts—ncluding conpensation to the developer for all such
fi nanci ng, land acquisition, construction, devel opment and
financing costs, together with a profit margin—are not directly
reflective of property value (although <confusingly | abeled
"rent") and are severable from the rights or privileges

"appertaining” to real estate as described in Ws. Stat.
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§ 70.03's definition of "real property."'® See Adans, 294 Ws.
2d 441, 9980-82; Flood, 153 Ws. 2d at 440-42, Flint, 126 Ws.
2d at 160-61.

167 The City's assessor, S. Steven Vitale, testified that
his inconme approach nethodol ogy involved review ng and anal yzi ng

conparable retail rentals to determne the market rent for

¥ 1n this case, Walgreens' appraiser provided evidence the
circuit court could have considered in an analysis isolating the
| ease ternms corresponding with market value from the creative
busi ness and financing ternms. For exanple, Trial Exhibit No. 5,

| abel ed "rent analysis,” itemzed the source of estinmated val ues
or costs corresponding with rent paynents. Such itens included
costs of the developer, including the cost of purchasing the
| and, a building cost, site inprovenent costs, architectural and
engineering fees, legal fees, loans and other m scell aneous
fees, and interim financing. Wal greens' representative, John

Mur phy, testified that it is the devel oper, not Wl greens, who
finances the denolition, devel opment and construction of
Wal greens' stores, with Walgreens reinbursing the devel oper for
such financing as part of its |ease terns. In addition, the
Property Assessnent Manual, provides fornms for conmercia
| andl ords and tenants to itemze property expenses either
incorporated by lease ternms or extrinsic to the |ease, such as a
suppl emental | ease questionnaire that asks what the |ease covers
and provides opportunities for the | essor or |essee to elaborate
what part of the lease terns correspond with something other

than "land" or "land and building" and to |ist other expenses
incorporated by the lease terns. Property Assessnent Mnual ch
9 forns 1-3. However, the need to analyze such factors in the

Wal greens' leases is not the sane in this case as in Flood and
State ex rel. Flint Building Co. v. Board of Review, 126 Ws. 2d
152, 376 N.wW2d 364 (C. App. 1985), in that "[a]ll of the
i nformati on needed for the incone approach is either obtained or
verified by what the assessor finds in the narketplace."
Property Assessnent Manual 9-11
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Val greens' properties. !t Vitale further testified that the
appraisals were conducted according to the |anguage of the

Property Assessnent Manual, which requires that "[w] hen applying

the inconme approach, the assessor nust use the market rent, not
the contract rent, of the property" and "[t]o value the fee
sinple interest of a property, market rent rather than the
actual or contract rent is to be used in estimting potenti al

gross incone." Property Assessment Manual 7-29, 9-12.

168 Wien asked to account for the difference between the
high |leased fee value assessed by the City and the |lower fee
sinple value in his assessnment, Vitale explained that the Gty
may have accurately neasured what a property would sell for, but
that his <calculation was of the fee sinple value of the
property, which is necessarily lower than what it sells for
because the total value of a Walgreens property is a hybrid of
an investnment commodity and a fee sinple property. Vital e

described a Walgreens |ease as analogous to a corporate bond

1 Vvitale also explained that his assessments subtracted
from the effective gross incone of the properties' operating

expenses, including in a "Stabilized Operating Statenment"” a
mar ket - derived vacancy and collection loss factor, operating
expenses, admnistrative, legal, and accounting expenses, and

repl acenent costs, to arrive at a net operating incone. Vitale
then applied a direct capitalization nethod, which he described
as "dividing the projected net operating income by an overall
rate of return to arrive at a market value indication via the
i ncome approach,” with the Walgreens properties' capitalization
rate derived by dividing the net income of the property,
descri bed above, by the sales price. Vitale explained that with
fluctuations in the nmarket, capitalization rates will fluctuate
as wel | .
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with real estate behind it, explaining that the real estate fee
sinple value itself is consequently less than what a Wl greens
property sells for with all the rental inconme included. The
circuit court accepted Vitale's findings as credible and
"presented in a clear and carefully docunented manner,"” with his
testinmony and reports "suggest[ing] attention to detail and
reasoned concl usions. "

169 In addition to the specific evidence in the record
that could assist the court in establishing the market value of
Wl gr eens’ properties, there is abundant guidance in the

Property Assessnent Manual and in The Appraisal of Real Estate,

which are replete wth remnders that what really matters in
i ncome approach evaluation is the fair market rent, not the

particular ternms of the subject |ease. The Appraisal of Real

Estate additionally provides specific guidance in how to assess
market rent, wth the actual I|ease contract not being the
determ nati ve factor, enphasi zi ng i nst ead t hat "[w] hen
sufficient, closely conparable rental data is not available, the
apprai ser should include other data, preferably data that can be
adj ust ed. |f an appraiser uses proper judgnment in making
adj ustnents, a reasonably clear pattern of narket rents should
emerge." 1d. at 501.

70 It is uncontested that the inclusion of an anortized
rei mbursenent of the developers' costs into the lease terns in
this case resulted in higher than market rate rental paynents,
with the circuit court recognizing such "higher than normal”
rents as being related to "the developer . . . recovering his

40



No. 2006AP1859

devel opnent costs on a bui | di ng t hat cont ai ns t he
super adequaci es demanded by Wlgreen.™ This acknow edgnent
indicates that the court recognized that the market rate is both
ascertai nable and that devel opnent costs are severable from the
| ease terns that correspond wth property val ues.

71 Wthout commenting on the weight of any evidence
offered, we further observe that Wl greens provided evidence of
assessable fair market value by describing conparable rents.
The list of conparable rentals provided by Wl greens' assessor
included multi-tenant and single tenant comrercial properties
ranging from around $9 to $17 on a triple net basis; the
assessor also provided testinony describing those conparable
retail rentals.

72 Wth such guidance and information available for a
mar ket - based i ncone approach assessnent, there is no need to
rely solely on Walgreens' actual |ease terns, let alone |egal
authority to do so. By appearing to rely solely on incone
stream as equating to property value, the Cty appears to be in
contravention of this court's adnmonishnent in Adans that
assessors should not rely solely on the incone approach to

assessnent. In Adans, this court stated:

In this case, we think that we would nullify the so-
called Bischoff rule if we permtted the Gty assessor
to reject all approaches and factors other than an
i ncome approach. W think it extraordinary that the
assessor rejected out of hand such factors as cost,
depreci ati on, repl acenent val ue, and I nsur ance
carried.
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Adans, 294 Ws. 2d 441, (155. The Bischoff rule, in turn,
provides that "an assessnment with respect to real estate should

not be based on income alone." Bischoff v. City of Appleton, 81

Ws. 2d 612, 619, 260 N.wW2d 773 (1978). See al so Waste Mynt.,

184 Ws. 2d at 558; State ex rel. IBM Corp. v. Bd. of Review,

231 Ws. 303, 312, 285 N.W 784 (1939).
173 These cases are consistent with the adnonitions in the

Property Assessnment Manual that the inconme approach (or,

alternatively, the cost approach) should only be favored over
the sales conparison approach if there is no available data of

conpar abl e properties. Property Assessnent Manual 7-18, 9-38.

See also The Appraisal of Real Estate 83-84. The City's

approach, focusing on contract rent rather than market rent, not
only contravenes the nethodol ogy of the Manual, but it conflicts
wth a case relied upon by the Cty, Darcel. In Darcel, this
court explained that "[w] hen an assessor is assessing the value
of leaseholds, he is not justified in sinply conparing the
"bottom line," that is, what is the rent charged on the | eases.
If the assessor w shes to establish conparable |easeholds, he
must exam ne other elenents about the lease . . . ." Dar cel ,
137 Ws. 2d at 634.

174 Basing an assessnent solely on the inconme stream
derived from a lease leads to an absurd result of necessarily
rendering property that is not inconme producing "practically
val uel ess for taxation purposes.” Bi schoff, 81 Ws. 2d at 619
n. 6 (citation omtted). As such, if a business goes bankrupt
and breaks the lease on a retail property, the value of the
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property would default to zero under such an approach. I n
addition, if property is assessed solely by the terns of a |ong-
term | ease, the value of the property would remain stagnant for
long stretches of tine, regardless of changing property val ues
in the surrounding conmmunity. Furthernore, basing assessnents
broadly on actual |lease rates rather than fair market value
would result in extrenme disparities and variations in
assessnents.

175 Finally, it is not clear that the Cty even followed
the incone approach nethodology it clains to prefer. For
exanpl e, the City's appraisal report for the 3710 East
Washi ngton property described the "current assessnent"” val ue of
that property as $4,268,500 as of January 1, 2003. The sane

report states that it applies the income approach because

al t hough "[t] here IS a recent sal e of t he subj ect
property. . . [t]his sale should not be wused as the only
indicator of value for the subject property.” However, the

appraisal report submtted by the Cty at trial appears to
contradict this statenment, wth the 2003 current assessnent
val ue of $4,268,500 happening to be exactly the sanme anount for
whi ch that property sold in 1999.
|V

176 Finally, we address the circuit court's dismssal of
Wal greens' clains regarding the Cty's 2004 property valuation
based on what it described as Walgreens' failure to provide the

Board of Review wth statutorily required evidence under Ws.
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Stat. § 70.47. The dism ssal essentially granted the foll ow ng

affirmati ve defense raised by the City in its answer:

Plaintiff's Clains for Excessive Assessnent are barred
by Plaintiff's failure to conply with the procedures
for objecting to assessnents under Section 70.47, Ws.
St at s. Plaintiff failed to specify the information
used by Plaintiff to arrive at Plaintiff's estimte of
fair market value for the two subject properties as
requi red under Section 70.47(7)(a) and (ae), Ws.
Stats.

177 In 1its decision, the «circuit court quoted the
followng provisions of Ws. Stat. 8 70.47(7)(a) and (ae),

addi ng the enphasis indicated in subsection (ae):

(a) . . . No person shall be allowed in any action or
proceedings to question the anount or valuation of
property unless such witten objection has been filed
and such person in good faith presented evidence to
such board in support of such objections and nade ful
di scl osure before said board, under oath of all of
that person's property liable to assessnment in such
district and the val ue thereof.

(ae) When appearing before the board, the person shall
specify, in witing, the person's estinate of the
value of the land and of the inprovenents that are the
subject of the person's objection and specify the
information that the person used to arrive at that
esti mat e.

(Enmphasis added by circuit court.) The ~court's decision
indicated that it considered the information \Wal greens provided
at the Board hearing overly conclusory and |acking in sufficient
data that could constitute relevant evidence, in contrast wth
the carefully docunented and detailed information Walgreens

presented to the circuit court.
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178 Wl gr eens argues that it presented sufficient
evidence to satisfy Ws. Stat. § 70.47(7), wth a Walgreens
representative providing through his testinony a good faith
opi nion of the Wal greens properties' value. In the alternative,
Wal greens argues that the Cty waived this issue. I n support,
Wal greens cites a court of appeals decision holding in part that
by conducting a hearing, accepting assessnent evidence, and
rendering a decision, a board of review waives its right to
object to a taxpayer's failure to conply with 870.47(7). Fee v.
Bd. of Review, 2003 W App 17, 118-10, 259 Ws. 2d 868, 657

N.W2d 112. Wal greens argues that Fee applies in this case
because the Board accepted its evidence related to the
assessnment w thout objection or notion to dismss fromthe Gty.

179 In response, the Cty argues that the Board could not
wai ve the requirenent of a full proceeding to hear the evidence
because it could not determne the sufficiency of the
presentation until Walgreens tried to nmake its case, and there
is nothing legally requiring a nunicipality to make such an
obj ection before the Board. However, in what is in effect
itself another type of waiver, the Cty also argues that the
i ssue regarding sufficiency of the evidence to the Board is npot
and there is no need to address it.

180 We agree with Walgreens that Fee applies to this case;
the Gty makes no effort whatsoever to distinguish the case or
address any flaws of Fee's analysis. W also agree with the

Cty that this issue is noot.
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181 1In this case, as in any property assessnent chall enge,
we review de novo the legal determnations of the circuit court,
not of the Board of Review. See Adans, 294 Ws. 2d 441, 924.
As the circuit court acknow edged, "[t]he general standards
governing this action are not difficult to state. A Ws. Stat.
8§ 74.37(3)(d) action is essentially de novo, i.e., the Court may
t ake evidence not presented to the Board of Review and rely upon
such evidence in determning the proper valuation of a
property." Even nore pertinently, the circuit court recognized
that, under Nankin, 245 Ws. 2d 86, 1124-25, a court makes its
determnation without regard to any determ nation made by the
Board of Review. Under Fee, any nonconpliance with Ws. Stat.
8§ 70.47 by Wil greens becane noot when the issue was waived by
t he Board.

\Y

82 In sum this case is governed by the clear |anguage of

Ws. Stat. 8 70.32(1) requiring that real property "shall be

val ued by the assessor in the manner specified in the Wsconsin

property assessnment nmanual,” and by the simlarly clear
provisions of the Manual which, in turn, require that "the
assessor nust use the market rent, not the contract rent," and
provide that "[a]ll of the information needed for the incone

approach is either obtained or verified by what the assessor

finds in the marketplace." Property Assessnent Mnual 9-11.

The City has failed to denonstrate how this general rule

requiring rmarket rent based inconme approach assessnents

conflicts with Ws. Stat. 8 70.32. The CGty's citation of cases
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such as Darcel, Metropolitan Holding, and Wst Bend, which do

not apply where contract rents exceed market rents, fails to
illustrate a conflict between case law interpreting 8 70.32 and
the Manual, and there is nothing in the text of 8§ 70.32 itself
illustrating such a conflict.

183 The nmain rule for incone approach assessnents of
| eased property is that the property nust be assessed in terns
of market rents unless, as is the case with encunbrances created
by |lower than market value rent, a buyer would not be able to
buy the property at the market rate. In such cases, the fair
mar ket value of the fee sinple interest cannot be equated wth

the |leased fee interest. Property Assessnent Manual 7-4, 7-5,

9-12. Dar cel , Metropolitan Holding, and Wst Bend are

consistent with this rule, recognizing the narrow exception for
bel ow- market rents and other encunbrances that bring a |eased
property's value below the market rate. Such is not the case
her e.

184 In conclusion, we reaffirm the holding of Flood, 153
Ws. 2d at 431, that Ws. Stat. 8§ 70.32(1) "proscribes assessing
real property in excess of market value." We recognize that
this holding is <consistent wth the nationally recognized
principle of property assessnent that "[a] |ease never increases
the nmarket value of real property rights to the fee sinple

estate.” The Appraisal of Real Estate 473. Consequently, it is

the Manual's explanation that it is only when contract rents are
at market levels that the |leased fee interest is the sane as a
fee sinple interest; "[h]owever, if the contract rents are bel ow
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market |evels, the |leased fee interest is likely less than the

fee sinple interest in the property.” Property Assessnent

Manual 9-12. In such cases, therefore, the contract rents do
determ ne the fair market value of the fee sinple estate.
185 Wsconsin Stat. 8§ 70.32(1) requires adherence to the

Property Assessnent Mnual absent conflicting |aw The Gty

assessor in this case inproperly failed to apply the provisions

of the Property Assessnment Manual requiring that income approach

assessnments of the fair market value of a fee sinple interest
must be based on market rate rents rather than contract rents,
absent the existence of an encunbrance bringing the |eased fee
val ue bel ow actual market rates. The circuit court and court of
appeals simlarly erred in failing to apply these well-
established rules of property assessnment, and in affirmng the
City's flawed assessnent. We reverse the decision of the court
of appeals and remand for further proceedings consistent wth
thi s opinion

186 By the Court.—TFhe decision of the court of appeals is
reversed, and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.

48



No. 2006AP1859. ssa

187 SHI RLEY S. ABRAHAMSON, C. J. (concurring). Al t hough
the parties' dispute is conplex, the dispute hinges upon a
sinple question regarding the goal of property tax assessnents
under Ws. Stat. 8 70.32(1), nanely whether the statute requires
an assessor valuing |leased real property to estimate the market

value of a fee sinple interest in the |eased property, or

instead to estimate the market value of a |leased fee interest in

the | eased property.

188 Walgreen Co. states that the court's decision in this
case "will establish whether Wsconsin is a fee sinple or a
| eased fee assessment state."! The Gty of Mdison (the City)
refers to this issue as the "gravanmen"” of its disagreement with
Wal green Co. 2 The parties' briefs predomnantly address this

basi ¢ point of dispute.?

! Wal green Co.'s Reply Brief and Suppl emental Appendi x.
2 City of Madison's Response Brief and Appendi x at 13.

3 See Walgreen Co.'s Initial Brief and Appendix at 16-21;

City of Madison's Response Brief and Appendix at 6-10; Wl green
Co.'s Reply Brief and Suppl enental Appendi x at 1-10.

Wal green Co. states the primary issue presented as foll ows:

Whet her Ws. Stat. 8 70.32(1) required the Cty [of
Madi son] to assess the fee sinple interest of the two
Wal green properties using the incone approach based on
mar ket rents (as well as other factors) or whether the
City could assess the |eased fee value of the
properties considering only an inconme approach based
upon contract rent, not market rents.

Wal green Co.'s Initial Brief and Appendix at 2 (enphasis added).

The City of Madison states in its brief to this court that
it accepts Walgreen Co.'s statenment of the issues presented.
Cty of Madison's Response Brief and Appendi x at 2.

1
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89 The answer to this question depends on the statutes of
the state. In principal, either approach may be used.

90 The majority opinion restates the issue on review as
follows: "whether a property tax assessnent of retail property
| eased at above market rent values should be based on nmarket
rents (as Walgreen argues) or if such assessnents should be
based on the above nmarket rent ternms of Wil green's actual |eases
(as the Gty argues)."* The nmajority opinion's statement of the
i ssue obscures the parties' basic disagreenent about the goal of
property tax assessnents under Ws. Stat. 8§ 70.32(1).

191 Nevert hel ess, the mjority opinion answers the

guestion the parties pose. Cting the Wsconsin Property

Assessnent Manual, the majority opinion declares in the very

first paragraph of its lengthy analysis that Ws. Stat.
§ 70.32(1) requires an assessor valuing |eased real property to
estimate the value of a fee sinple interest in the |eased
property.®

192 After answering the parties' question in a single
par agraph, the majority opinion proceeds to explain the means by
which the value of a fee sinple interest is determ ned. The
parties do not dispute, however, how best to cal culate the val ue
of a fee sinple interest (or the value of a | eased fee interest)
in leased real property. Al though the parties' assessors
enpl oyed different assessnent techniques in the instant case,

this difference is attributable to the parties' disagreenent

* Majority op., f2.
>1d., 721
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about the basic goal of the assessnment—whether the value of a
fee sinple interest or the value of a leased fee interest in the
property shoul d be assessed.

193 The City does not suggest that Walgreen Co. fails to
estimate the value of a fee sinple interest in the property when
Wal green Co. wuses narket rents, and Wil green Co. does not
suggest that the Cty fails in its stated goal of estimating the
value of a leased fee interest in the property when the Cty
uses contract rents. The parties seem to assune, at |east for
purposes of this appeal, that each arrow strikes the target at
which it is ained.

194 The court of appeals’ decision, the Gty of Madison's
brief, and the brief of the am cus curiae (representing various
muni ci pal entities and associ ati ons and the Wsconsin
Associ ation of Assessing Oficers) make the foll ow ng persuasive
argunment based on both the accepted definition of fair market
value of real property and what happens in the real world:
Property is assessed at the amount the property would sell for
as a result of arnms-length negotiations in the open nmarket
between an owner willing to sell and a buyer willing to buy. A
buyer generally would pay nore for real property that has a high
stream of incone from a |lease than for property with a | ower
stream of incone from a |ease. Because the sum at which a

property will be bought and sold is dictated in part by the
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income froma |lease attaching to the property,® the actual income
stream from the |ease should be capitalized to reach the
assessed val ue of the property.

195 The court of appeals, the Cty, and the am cus curiae
rely on Ws. Stat. 8§ 70.32(1)'s l|anguage stating that real
property shall be assessed "the full value which could
ordinarily be obtained therefor at private sale.” They appear
to interpret this |anguage as referring to the full price that a
| essor-owner of the property could obtain in exchange for the
| essor-owner's rights in the property, including the |essor-
owner's rights and obligations under a lease running with the
| and.

196 The Wsconsin Property Assessnent Manual supports

Wal green Co.'s position. The Manual states that "[t]he goal of

the assessor is to estimate the market value of a full interest
in t he property, subj ect only to gover nnment a
restrictions. . . . This is also called the narket value of a

n7

fee sinple interest in the property. The Manual apparently is

based on the concept that a |ease very favorable to the |essor
does not increase the fair market value of the real property;
any potential increased value in excess of the value of a fee

sinple interest in the property 1is attributable to the

® "When a property is sold, the rights of the tenant are
usual |y not extinguished. The existing |eases remain intact and
must be honored by the new property owner." Ws. Dep't of
Revenue, Wsconsin Property Assessnent Manual 7-2 (2007)
(hereinafter Manual).

" 1d. at 7-4 (enphasis in original).
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particular |ease and constitutes the value of contract rights
rather than real property rights.38

197 1 find the City's argunment persuasive, but Ws. Stat.
§ 70.32(1) provides in pertinent part that "[r]eal property

shall be valued by the assessor in the manner specified in the

W sconsin property assessnent manual provided under s. 73.03(2a)

from actual view or from the best information that the assessor
can practicably obtain, at the full value which could ordinarily
be obtained therefor at private sale" (enphasis added).
Implicitly, t he Manual seens to interpret Ws. St at .
§ 70.32(1)'s |anguage about "the full value which could
ordinarily be obtained therefor at private sale” as referring to
the full price that could be obtained for both the lessor's and
| essee's real property rights, and not as referring to the price
that could be obtained for either the lessor's or |essee's
contract rights wunder a |ease agreenent. In exam ning the
Manual, as the statute instructs, | find that in addition to
providing that the assessor nust estimate the value of a fee
sinple interest in the assessed property, the Mnual expressly
contrasts a fee sinple interest in real property with "partial
interests” such as a (lessor's) leased fee interest or a
(l essee's) |easehold interest in the property. According to the
Manual , "[t]o accurately estimate the market value of the full

[i.e., fee sinple] interest in |eased property, both the

8 See Appraisal Institute, The Appraisal of Real Estate 473
(12th ed. 2001).
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lessor's and the lessee's interest (the | eased fee and | easehold
interest) nust be included."®

198 The court is not bound by the Manual. The "common
| aw which accurately reflects the state of the law, and the

| anguage of § 70.32(1), STATS., not the [Mnual], control. "

® Manual , supra note 6, at 7-4.

The Manual states that "[|l]eases create partial property

interests known as t he |leased fee and the | easehol d
interests. . . . The property owner is said to hold the |eased
fee interest. The tenant, or |essee, has what is known as the
| easehol d estate.” Manual, supra note 6, at 7-2.

See al so The Appraisal of Real Estate, supra note 8, at 83
(defining a "leased fee" interest in property as "[a]n ownership
interest held by a landlord with the rights of use and occupancy
transferred by the lease to others" and defining a "leasehol d"
interest in property as "[t]he interest held by the |essee (the
tenant or renter) through a |ease transferring the rights of use
and occupancy for a stated termunder certain conditions").

According to The Appraisal of Real Estate, the value of a
fee sinple interest in |eased property my or may nhot be
equivalent to the value of a leased fee interest in the
property. See The Appraisal of Real Estate, supra note 8, at 82
("If the rent and/or terns of the l|lease are favorable to the
| andl ord (lessor), the value of the leased fee interest wll
usually be greater than the value of the fee sinple interest,

resulting in a negative |easehold interest. | f the rent and/or
terms of the |ease are favorable to the tenant (or |essee), the
value of the |leased fee interest will usually be |less than the

value of the value of the fee sinple interest, resulting in a
positive | easehold interest.").

Gty of Wst Bend v. Cont'l IV Fund Ltd. P ship, 193
Ws. 2d 481, 487, 535 N.W2d 24 (C. App. 1995). See also
Metro. Holding Co. v. Bd. of Review of M I waukee, 173 Ws. 2d
626, 632-33, 495 N wW2d 314 ("[Clonpliance with the Munual is
not a defense when the nethod of assessnment suggested by the
Manual results in a violation of sec. 70.32(1), Stats.").

6
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199 | am not persuaded that the case law contradicts the
Manual . | therefore join in the mandate. | wite separately
to explain the rationale of the City's argunment and ny approach

to the instant case.

Wsconsin Stat. 8§ 73.03(2a) mmkes clear that the decisions
of the Wsconsin courts are binding upon the Departnent of
Revenue as it prepares and publishes the Manual, not the other

way around. Section 73.03(2a) provides in relevant part that
the Departnent of Revenue shall amend its manuals fromtinme to
time to reflect, inter alia, "court decisions concerning

assessnent practices.”

1 Neither of the two principal cases upon which the Cty
and the court of appeals rely addresses the question whether the
assessor's task under Ws. Stat. 8 70.32(1) is to estimte the
mar ket value of a fee sinple interest or a |leased fee interest
in real property. See Darcel, Inc. v. Manitowc Bd. of Review,
137 Ws. 2d 623, 405 N.W2d 344 (1987); City of Wst Bend v.
Cont'l IV Fund Ltd. P ship, 193 Ws. 2d 481, 535 N.W2d 24 (C.

App. 1995).




No. 2006AP1859. ssa



	Text2
	Text10
	Text11
	CaseNumber
	Backspace

