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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The St at e seeks r evi ew 

of  a publ i shed cour t  of  appeal s deci s i on r ever si ng an or der  and 

j udgment  of  t he Ci r cui t  Cour t  f or  Raci ne Count y,  Denni s J.  

Bar r y,  Judge. 1  The ci r cui t  cour t  deni ed def endant  Dwi ght  M.  

Sander s '  mot i ons t o suppr ess bot h physi cal  evi dence and 

st at ement s t hat  l aw enf or cement  of f i cer s obt ai ned f ol l owi ng a 

war r ant l ess ent r y i nt o t he def endant ' s home and t wo subsequent  

war r ant l ess sear ches of  t he def endant ' s bedr oom.   The def endant  

                                                 
1 St at e v.  Sander s,  2007 WI  App 174,  304 Wi s.  2d 159,  737 

N. W. 2d 44.    
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was convi ct ed of  possessi on of  cocai ne wi t h i nt ent  t o del i ver  as 

a second of f ense and as a habi t ual  of f ender  cont r ar y t o Wi s.  

St at .  §§ 961. 41( 1m) ( cm) 1r . ,  961. 48,  and 939. 62 ( 2005- 06) . 2    

¶2 I n r ever si ng t he ci r cui t  cour t ' s  or der  and j udgment ,  

t he cour t  of  appeal s concl uded t hat  t he l aw enf or cement  

of f i cer s '  war r ant l ess ent r y i nt o t he def endant ' s home vi ol at ed 

t he def endant ' s r i ght s under  t he Four t h Amendment  t o t he Uni t ed 

St at es Const i t ut i on3 appl i cabl e t o t he st at es under  t he 

Four t eent h Amendment .   We af f i r m t he deci s i on of  t he cour t  of  

appeal s but  on di f f er ent  gr ounds.   

¶3 The det er mi nat i ve i ssue on r evi ew i s whet her  t he 

c i r cui t  cour t  er r ed i n denyi ng t he def endant ' s mot i ons t o 

suppr ess t he physi cal  evi dence t hat  l aw enf or cement  of f i cer s 

obt ai ned f ol l owi ng a war r ant l ess ent r y i nt o t he def endant ' s home 

t o make a war r ant l ess ar r est  and t wo subsequent  war r ant l ess 

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on unl ess ot her wi se not ed.   

3 The Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on 
pr ovi des i n f ul l :   

The r i ght  of  t he peopl e t o be secur e i n t hei r  per sons,  
houses,  paper s,  and ef f ect s,  agai nst  unr easonabl e 
sear ches and sei zur es,  shal l  not  be v i ol at ed,  and no 
War r ant s shal l  i ssue,  but  upon pr obabl e cause,  
suppor t ed by Oat h or  af f i r mat i on,  and par t i cul ar l y 
descr i bi ng t he pl ace t o be sear ched,  and t he per sons 
or  t hi ngs t o be sei zed.  
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sear ches of  hi s bedr oom. 4  Thi s i ssue t ur ns on t he answer  t o t he 

f ol l owi ng quest i on:   Ar e t he l aw enf or cement  of f i cer s '  t wo 

war r ant l ess sear ches of  t he def endant ' s bedr oom j ust i f i ed 

( r espect i vel y)  under  t he " pr ot ect i ve sweep"  and " sear ch i nci dent  

t o ar r est "  except i ons t o t he Four t h Amendment  war r ant  

r equi r ement ?   

¶4 The cour t  concl udes t hat  al t hough t he f i r st  

war r ant l ess sear ch of  t he def endant ' s bedr oom may have been 

j ust i f i ed under  t he " pr ot ect i ve sweep"  except i on t o t he Four t h 

Amendment  war r ant  r equi r ement ,  t he second sear ch of  t he bedr oom 

was not  j ust i f i ed under  t he " sear ch i nci dent  t o ar r est "  

except i on t o t he Four t h Amendment  war r ant  r equi r ement .   The 

cour t  f ur t her  concl udes t hat  t he sear ch of  t he cani st er  f ound i n 

t he bedr oom and sei zur e of  i t s  cont ent s wer e not  j ust i f i ed under  

ei t her  except i on t o t he Four t h Amendment  war r ant  r equi r ement .    

                                                 
4 Accor di ngl y,  we need not  addr ess t he i ssue t he cour t  of  

appeal s deci ded,  namel y,  whet her  t he l aw enf or cement  of f i cer s '  
war r ant l ess ent r y i nt o t he def endant ' s home t o make a 
war r ant l ess ar r est  was j ust i f i ed as an except i on t o t he Four t h 
Amendment  war r ant  r equi r ement .  

The i ni t i al  ent r y i nt o t he def endant ' s home t o ar r est  t he 
def endant ,  t he sear ches of  t he def endant ' s bedr oom,  t he sear ch 
of  a cani st er  i n t he def endant ' s  bedr oom,  and t he sei zur e of  t he 
cont ent s of  t he cani st er  wer e al l  nonconsensual  i n t he i nst ant  
case.   The i nst ant  case does not  addr ess consensual  sear ches or  
sei zur es.    

The St at e' s br i ef  concent r at es on suppr essi on of  t he 
physi cal  evi dence and makes l i t t l e ment i on of  t he def endant ' s 
st at ement s.   The assumpt i on seems t o be t hat  i f  t he physi cal  
evi dence i s suppr essed so ar e t he def endant ' s al l eged 
st at ement s.    
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¶5 For  t he r easons set  f or t h,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s r ever si ng t he ci r cui t  cour t ' s  or der  denyi ng 

t he def endant ' s  mot i on t o suppr ess and r ever s i ng t he ci r cui t  

cour t ' s  j udgment  of  convi ct i on.  

I  

¶6 We br i ef l y summar i ze t he f act s r el at i ng t o t he 

of f i cer s '  obt ai ni ng possessi on of  t he evi dence t hat  t he 

def endant  moved t o suppr ess.    

¶7 Two Ci t y of  Raci ne pol i ce of f i cer s,  Of f i cer s Gar ci a 

and Ander son,  wer e di spat ched t o a r esi dence on a compl ai nt  of  

cr uel t y t o ani mal s.   As t he of f i cer s ar r i ved,  t hey hear d a dog 

yel pi ng and pr oceeded t o t he yar d behi nd t he r esi dence.   Ther e,  

t he of f i cer s obser ved f our  peopl e,  one of  whom was t he 

def endant ,  al ong wi t h t hr ee or  f our  dogs.   Of f i cer  Gar ci a 

t est i f i ed t hat  he di d not  not i ce any si gns of  mi st r eat ment  or  

i nj ur y t o t he dogs.  

¶8 Of f i cer  Ander son advi sed t he def endant  of  t he ani mal  

cr uel t y compl ai nt  and made mul t i pl e r equest s f or  t he def endant  

t o i dent i f y hi msel f .   The def endant  r esponded t o each of  t hese 

r equest s by sayi ng t hat  he had done not hi ng wr ong.   Accor di ng t o 

Of f i cer  Ander son,  t he def endant  obj ect ed t o t he of f i cer s '  

conduct ,  sayi ng t hat  " t hi s [ i s ]  bul l shi t . "    

¶9 As t he of f i cer s conver sed wi t h t he def endant ,  t hey 

obser ved t hat  t he def endant  was hol di ng f ol ded- up bi l l s  of  
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cur r ency5 as wel l  as a yel l ow and bl ack cani st er  l at er  r eveal ed 

t o be a beef  j er ky cani st er .  

¶10 Of f i cer  Gar ci a t est i f i ed t hat  t he def endant ' s 

r esi dence was not  a known dr ug house,  t hat  Of f i cer  Gar ci a had 

had no pr i or  deal i ngs wi t h t he def endant ,  t hat  Of f i cer  Gar ci a 

was unawar e at  t he t i me whet her  t he def endant  had a hi st or y of  

dr ug t r af f i ck i ng,  and t hat  Of f i cer  Gar ci a obser ved nei t her  a 

cont r ol l ed subst ance nor  a dr ug t r ansact i on i n t he def endant ' s  

back yar d.   Of f i cer  Gar ci a al so t est i f i ed t hat  t he def endant ' s 

r esi dence i s l ocat ed i n a known dr ug t r af f i ck i ng ar ea and t hat  

i t  was " not  unusual "  f or  per sons t o conceal  cont r ol l ed 

subst ances i n cani st er s " s i mi l ar  t o"  t he beef  j er ky cani st er  

t hat  t he of f i cer s obser ved i n t he def endant ' s hand.  

¶11 Of f i cer  Ander son at t empt ed t o det ai n t he def endant  

wi t h handcuf f s.   At  or al  ar gument  i n t hi s cour t ,  t he St at e 

char act er i zed t hi s at t empt ed det ai ner  not  as an at t empt ed ar r est  

upon pr obabl e cause but  i nst ead as an at t empt ed sei zur e 

j ust i f i ed under  t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n 

Ter r y v.  Ohi o,  392 U. S.  1 ( 1968) .   The def endant  has not  

chal l enged t he l awf ul ness of  Of f i cer  Ander son' s at t empt  t o 

det ai n t he def endant ,  and t he St at e has not  br i ef ed t he val i di t y 

of  Of f i cer  Ander son' s conduct  as a Ter r y st op.   For  pur poses of  

t hi s appeal ,  we assume t hat  t he at t empt ed det ai ner  was j ust i f i ed 

under  Ter r y.    

                                                 
5 The r ecor d does not  i ndi cat e how much money t he of f i cer s 

obser ved i n t he def endant ' s hand.    
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¶12 When Of f i cer  Ander son at t empt ed t o det ai n t he 

def endant ,  t he def endant  moved away f r om t he of f i cer s and t hen 

r an i nt o hi s home t hr ough t he r ear  door .   At  some poi nt  whi l e 

t he def endant  was movi ng t owar d hi s home,  Of f i cer  Ander son 

or der ed t he def endant  t o st op.   The def endant  di d not  st op.  

¶13 The of f i cer s pur sued t he def endant ,  f ol l owi ng hi m i nt o 

hi s home.   The def endant  r an i nt o a bedr oom and shut  t he door  

behi nd hi m.   Of f i cer  Gar ci a and Of f i cer  Ander son each t est i f i ed 

t hat  t he pur pose of  f ol l owi ng t he def endant  i nt o hi s home was t o 

t ake t he def endant  i nt o cust ody.   Each of f i cer  al so t est i f i ed 

t hat  he di d not  bel i eve evi dence of  any cr i me woul d be 

di scover ed i nsi de t he def endant ' s home.    

¶14 Af t er  appr oxi mat el y one mi nut e or  l ess,  t he def endant  

vol unt ar i l y  exi t ed t he bedr oom.   Of f i cer  Gar ci a t est i f i ed t hat  

he t hen or der ed t he def endant  t o t he gr ound and t hat  t he 

def endant  di d not  obey t hi s or der .   Chemi cal  spr ay was appl i ed 

t o t he def endant . 6  The def endant  f el l  t o t he gr ound and was 

handcuf f ed. 7     

¶15 Of f i cer  Gar ci a t est i f i ed t hat  af t er  t he def endant  was 

handcuf f ed,  Of f i cer  Gar ci a per f or med a br i ef  " pr ot ect i ve sweep"  

of  t he bedr oom i n whi ch t he def endant  had j ust  been hi di ng.   The 

def endant  was escor t ed out  of  t he home af t er  Of f i cer  Gar ci a 

                                                 
6 The r ecor d does not  show whi ch of f i cer  appl i ed t he 

chemi cal  spr ay.   

7 The r ecor d does not  show whi ch of f i cer  handcuf f ed t he 
def endant .    
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per f or med t hi s br i ef  sear ch of  t he bedr oom.   Of f i cer  Gar ci a t hen 

per f or med a second sear ch of  t he bedr oom.      

¶16 Of f i cer  Gar ci a t est i f i ed t hat  whi l e per f or mi ng t hi s 

second sear ch,  he di scover ed under neat h t he def endant ' s bed t he 

cani st er  t hat  t he of f i cer s ear l i er  had obser ved i n t he 

def endant ' s hand.   Of f i cer  Gar ci a opened t he cani st er .   The 

cani st er  cont ai ned a subst ance t hat  Of f i cer  Gar c i a i dent i f i ed as 

cocai ne.  

¶17 Of f i cer  Gar ci a t est i f i ed t hat  hi s pur pose i n 

per f or mi ng t he second sear ch of  t he def endant ' s bedr oom was " t o 

sear ch[ ]  f or  t he cani st er . "   When asked why he di d not  obt ai n a 

war r ant  bef or e per f or mi ng t hi s second sear ch of  t he def endant ' s 

bedr oom,  Of f i cer  Gar ci a t est i f i ed t hat  he " di dn' t  t hi nk of  i t . "    

¶18 Of f i cer  Ander son' s t est i mony r egar di ng Of f i cer  

Gar ci a' s sear ches of  t he bedr oom was i nconsi st ent  wi t h Of f i cer  

Gar ci a' s t est i mony on one poi nt .   Of f i cer  Ander son t est i f i ed 

t hat  Of f i cer  Gar ci a di scover ed t he cani st er  dur i ng hi s i ni t i al  

sear ch of  t he def endant ' s bedr oom,  not  dur i ng t he second sear ch.   

Of f i cer  Ander son of f er ed no t est i mony r egar di ng t he nat ur e or  

t i mi ng of  ei t her  t he f i r st  or  second sear ches of  t he bedr oom.  

¶19 The ci r cui t  cour t  di d not  make a f act ual  f i ndi ng 

r egar di ng whet her  Of f i cer  Gar ci a di scover ed t he cani st er  and 

cont r aband dur i ng hi s f i r st  or  second sear ch of  t he def endant ' s  

bedr oom.   I n hi s br i ef ,  t he def endant  st at es t hat  t he cani st er  

and cont r aband wer e di scover ed dur i ng t he second sear ch of  t he 



No.  2006AP2060- CR   

 

8 
 

def endant ' s bedr oom. 8  The St at e asser t s i n i t s r epl y br i ef  t hat  

i t  i s  uncl ear  whet her  t he cani st er  was f ound dur i ng t he f i r st  or  

second sear ch of  t he def endant ' s bedr oom. 9  

¶20 Subsequent  t o hi s ar r est ,  t he def endant  was 

t r anspor t ed t o t he Raci ne Count y Jai l .   The def endant  al l egedl y 

made i ncul pat or y st at ement s t o pol i ce whi l e at  t he j ai l .  

¶21 The St at e char ged t he def endant  wi t h one count  of  

obst r uct i ng an of f i cer  and one count  of  second of f ense 

possessi on of  cocai ne wi t h i nt ent  t o del i ver .   The def endant  was 

char ged as a habi t ual  of f ender  under  each count .   

¶22 The def endant  moved t o suppr ess as evi dence t he 

cont r aband t hat  Of f i cer  Gar ci a di scover ed whi l e sear chi ng t he 

def endant ' s bedr oom,  as wel l  as t he st at ement s t hat  t he 

def endant  al l egedl y made at  t he Raci ne Count y Jai l .   The ci r cui t  

cour t  deni ed t he def endant ' s suppr essi on mot i on.  

¶23 The def endant  pl ed gui l t y t o possessi on of  cocai ne 

wi t h i nt ent  t o del i ver  as a second of f ense and as a habi t ual  

of f ender .   The def endant  f i l ed a mot i on f or  post convi ct i on 

r el i ef ,  whi ch t he ci r cui t  cour t  deni ed.    

¶24 The cour t  of  appeal s r ever sed t he or der  of  t he ci r cui t  

cour t ,  hol di ng t hat  t he of f i cer s '  war r ant l ess ent r y i nt o t he 

def endant ' s r esi dence was unl awf ul .   The cour t  of  appeal s di d 

                                                 
8 See Br i ef  and Appendi x of  Def endant - Appel l ant  at  5- 6.  

9 See Repl y Br i ef  of  [ St at e]  Pl ai nt i f f - Respondent - Pet i t i oner  
at  8.  
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not  addr ess t he quest i on whet her  t he sear ches of  t he def endant ' s 

bedr oom wer e l awf ul .  

I I  

¶25 Assumi ng wi t hout  deci di ng t hat  t he war r ant l ess ent r y 

i nt o t he def endant ' s home was j ust i f i ed under  t he Four t h 

Amendment ,  we consi der  whet her  t he war r ant l ess sear ch of  t he 

def endant ' s bedr oom and t he war r ant l ess sear ch of  t he cani st er  

and sei zur e of  t he cont ent s t her eof  ar e const i t ut i onal  under  t he 

Four t h Amendment .   The quest i on whet her  a sear ch i s 

const i t ut i onal  i s  a quest i on of  const i t ut i onal  f act . 10  Thi s 

cour t  uphol ds t he c i r cui t  cour t ' s  f i ndi ngs of  evi dent i ar y or  

hi st or i cal  f act s unl ess t hose f i ndi ngs ar e c l ear l y er r oneous.   

Thi s cour t  det er mi nes t he appl i cat i on of  const i t ut i onal  

pr i nci pl es t o t hose evi dent i ar y f act s i ndependent l y of  t he 

c i r cui t  cour t  and cour t  of  appeal s but  benef i t i ng f r om t hose 

cour t s '  anal yses. 11  

¶26 Nei t her  t he r ecor d nor  t he c i r cui t  cour t ' s  f i ndi ngs 

r esol ves whet her  t he cani st er  was f ound dur i ng t he f i r st  or  

second sear ch of  t he def endant ' s bedr oom.   Resol ut i on of  t hi s 

f act ual  quest i on i s unnecessar y f or  pur poses of  t hi s r evi ew.   We 

concl ude t hat  t he sear ch of  t he cani st er  and sei zur e of  i t s  

cont ent s wer e unl awf ul  r egar dl ess of  whet her  t he cani st er  was 

f ound dur i ng t he f i r st  or  second sear ch of  t he bedr oom.     

                                                 
10 St at e v.  Ki ef f er ,  217 Wi s.  2d 531,  541,  577 N. W. 2d 352 

( 1998) .  

11 St at e v.  Hughes,  2000 WI  24,  ¶15,  233 Wi s.  2d 280,  607 
N. W. 2d 621.  
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¶27 We appr oach t he i ssue of  t he sear ch of  t he bedr oom and 

t he sear ch of  t he cani st er  and sei zur e of  i t s  cont ent s wi t h t he 

under st andi ng t hat  war r ant l ess sear ches ar e per  se unr easonabl e 

under  t he Four t h Amendment ,  subj ect  t o a f ew car ef ul l y  

del i neat ed except i ons. 12  We must  t her ef or e det er mi ne whet her  t he 

war r ant l ess sear ch of  t he def endant ' s bedr oom and t he sear ch of  

t he cani st er  and sei zur e of  t he cont ent s of  t he cani st er  f al l  

wi t hi n any of  t he del i neat ed except i ons.   The bur den i s on t he 

St at e t o show t hat  t he sear ch of  t he bedr oom and sear ch of  t he 

cani st er  and sei zur e of  i t s  cont ent s f al l  wi t hi n one of  t he 

except i ons t o t he war r ant  r equi r ement .  " [ T] he gener al  

r equi r ement  t hat  a sear ch war r ant  be obt ai ned i s not  l i ght l y t o 

be di spensed wi t h,  and t he bur den i s on t hose seeki ng an 

exempt i on f r om t he r equi r ement  t o show t he need f or  i t . " 13   

A.   The Fi r st  Sear ch 

¶28 For  pur poses of  t hi s par t  of  t he opi ni on,  we assume 

t hat  Of f i cer  Gar ci a di scover ed t he cani st er  and cont r aband 

dur i ng hi s f i r st  sear ch of  t he def endant ' s bedr oom and t hat  t he 

of f i cer s '  pr esence i n t he home was l awf ul .    

¶29 The r ecor d of f er s l i t t l e i nf or mat i on r egar di ng what  

happened dur i ng t he f i r st  sear ch.   Of f i cer  Gar ci a' s t est i mony 

f l at l y cont r adi ct s t he ver y pr emi se t hat  Of f i cer  Gar ci a 

di scover ed t he cani st er  and cont r aband dur i ng hi s f i r st  sear ch 

                                                 
12 St at e v.  Mur dock,  155 Wi s.  2d 217,  227,  455 N. W. 2d 618 

( 1990)  ( c i t at i on omi t t ed) .  

13 Chi mel  v.  Cal i f or ni a,  395 U. S.  752,  762 ( 1969)  ( c i t at i on 
and i nt er nal  quot at i on mar ks and br acket s omi t t ed) .    
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of  t he bedr oom.   Of f i cer  Ander son of f er ed no t est i mony 

descr i bi ng Of f i cer  Gar ci a' s sear ches.    

¶30 The St at e' s br i ef  seems t o assume t hat  i f  t he f i r st  

war r ant l ess sear ch of  t he bedr oom f al l s wi t hi n an except i on t o 

t he war r ant  r equi r ement ,  t he sear ch of  t he cani s t er  and sei zur e 

of  i t s  cont ent s dur i ng t he f i r st  sear ch of  t he bedr oom al so f al l  

wi t hi n an except i on t o t he war r ant  r equi r ement .    

¶31 The St at e r el i es on t he " pr ot ect i ve sweep"  except i on 

t o t he sear ch war r ant  r equi r ement  est abl i shed i n Mar yl and v.  

Bui e,  494 U. S.  325 ( 1990) ,  t o val i dat e t he sear ch of  t he 

bedr oom.  

¶32 The pr ot ect i ve sweep doct r i ne appl i es once l aw 

enf or cement  of f i cer s ar e i nsi de an ar ea,  i ncl udi ng a home.   Once 

i nsi de an ar ea a l aw enf or cement  of f i cer  may per f or m a 

war r ant l ess " pr ot ect i ve sweep, "  t hat  i s ,  " a qui ck and l i mi t ed 

sear ch of  pr emi ses,  i nci dent  t o an ar r est  and conduct ed t o 

pr ot ect  t he saf et y of  pol i ce of f i cer s or  ot her s. " 14  Under  Bui e,  

a l aw enf or cement  of f i cer  i s  j ust i f i ed i n per f or mi ng a 

war r ant l ess pr ot ect i ve sweep when t he of f i cer  possesses " a 

r easonabl e bel i ef  based on speci f i c  and ar t i cul abl e f act s whi ch,  

t aken t oget her  wi t h t he r at i onal  i nf er ences f r om t hose f act s,  

r easonabl y war r ant ed t he of f i cer  i n bel i evi ng t hat  t he ar ea 

swept  har bor ed an i ndi v i dual  posi ng a danger  t o t he of f i cer  or  

ot her s. " 15  Because t he pr ot ect i ve sweep except i on aut hor i zes 

                                                 
14 Mar yl and v.  Bui e,  494 U. S.  325,  327 ( 1990) .  

15 I d.  ( i nt er nal  quot at i on mar ks & ci t at i on omi t t ed) .   
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onl y a l i mi t ed i nt r usi on,  Bui e r equi r es t he of f i cer  t o have onl y 

r easonabl e suspi c i on t hat  t he ar ea poses a danger  t o t he of f i cer  

or  ot her s;  t he t est  i s  not  pr obabl e cause. 16  

¶33 The pr ot ect i ve sweep ext ends " t o a cur sor y i nspect i on 

of  t hose spaces wher e a per son may be f ound" 17 and may l ast  " no 

l onger  t han i s necessar y t o di spel  t he r easonabl e suspi c i on of  

danger  and i n any event  no l onger  t han i t  t akes t o compl et e t he 

ar r est  and depar t  t he pr emi ses. " 18    

¶34 The St at e ar gues t hat  Of f i cer  Gar ci a' s i ni t i al  sear ch 

of  t he def endant ' s bedr oom was j ust i f i ed under  t he Bui e 

st andar d.   Accor di ng t o t he St at e,  t he of f i cer  had r easonabl e 

suspi c i on of  dr ug t r af f i ck i ng and t her ef or e under st andabl y 

f ear ed ot her s may be pr esent  who woul d j eopar di ze t he of f i cer s '  

saf et y. 19  The St at e r ecount s t hat  t he def endant  " was 

uncooper at i ve,  had f l ed,  was car r y i ng money and a cont ai ner  t hat  

l ooked l i ke i t  coul d be used t o conceal  dr ugs and,  i n addi t i on,  

                                                 
16 See i d.  at  336 ( char act er i z i ng a pr ot ect i ve sweep as a 

" l i mi t ed i nt r usi on, "  not  as a " f ul l - bl own sear ch" ;  r equi r i ng 
" r easonabl e,  ar t i cul abl e suspi c i on t hat  t he house i s har bor i ng a 
per son posi ng a danger  t o t hose on t he ar r est  scene" ) ;  i d.  at  
334 n. 2 ( " Ter r y r equi r es r easonabl e,  i ndi v i dual i zed suspi c i on 
bef or e a f r i sk f or  weapons can be conduct ed.   That  appr oach i s  
appl i ed t o t he pr ot ect i ve sweep of  a house. " ) .   

17 Bui e,  494 U. S.  at  335.  

18 I d.  at  335- 36.  

19 Repl y Br i ef  of  [ St at e]  Pl ai nt i f f - Respondent - Pet i t i oner  at  
8.  
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t he ar ea wher e [ t he def endant ' s]  apar t ment  i s l ocat ed i s not ed 

f or  dr ug t r af f i ck i ng. " 20   

¶35 Accept i ng f or  t he moment  t he St at e' s posi t i on t hat  

ar t i cul abl e f act s exi st  t o demonst r at e t hat  t he of f i cer  had 

r easonabl e suspi c i on t hat  ot her  per sons may be l ur k i ng i n t he 

def endant ' s bedr oom who woul d pose a danger  t o t he of f i cer s and 

t hat  a pr ot ect i ve sear ch of  t he bedr oom was t her ef or e j ust i f i ed,  

we never t hel ess must  concl ude t hat  Of f i cer  Gar ci a' s sear ch of  

t he cani st er  and sei zur e of  i t s  cont ent s c l ear l y wer e not  wi t hi n 

t he pur pose of  t he pr ot ect i ve sweep.   The sear ch of  t he cani st er  

and sei zur e of  i t s  cont ent s wer e not  par t  of  a sear ch f or  

per sons who mi ght  pose a danger  t o l aw enf or cement  of f i cer s or  

t o ot her s.   No per son coul d be hi di ng i n t he cani st er .   

Fur t her mor e,  t he of f i cer s had no ar t i cul abl e suspi c i on t hat  

weapons wer e i nvol ved i n t he i nst ant  case.   The sear ch of  t he 

cani st er  and sei zur e of  i t s  cont ent s t her ef or e do not  f al l  

wi t hi n t he " pr ot ect i ve sweep"  except i on t o t he sear ch war r ant  

r equi r ement .   

¶36 Accor di ngl y,  we det er mi ne t hat  i f  t he cani st er  was 

sear ched and t he cont ent s of  t he cani st er  wer e sei zed dur i ng t he 

f i r st  sear ch of  t he def endant ' s bedr oom,  t he sear ch of  t he 

cani st er  and t he sei zur e of  i t s  cont ent s do not  f al l  wi t hi n t he 

pr ot ect i ve sweep except i on t o t he sear ch war r ant  r equi r ement .   

                                                 
20 Br i ef  and Appendi x of  [ St at e]  Pl ai nt i f f - Respondent -

Pet i t i oner  at  33.  
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The physi cal  evi dence i s t her ef or e t he f r ui t  of  a sear ch t hat  

v i ol at ed t he Four t h Amendment  and must  be suppr essed.   

¶37 The St at e of f er s no j ust i f i cat i on f or  t he of f i cer s '  

sear ch of  t he cani st er  and sei zur e of  i t s  cont ent s beyond t he 

pr ot ect i ve sweep except i on t o t he war r ant  r equi r ement .   Under  

our  case l aw,  war r ant l ess sei zur e and i nspect i on of  evi dence ar e 

j ust i f i ed when t he of f i cer  i s l awf ul l y i n a posi t i on t o obser ve 

t he evi dence,  t he evi dence i s i n pl ai n v i ew of  t he of f i cer ,  t he 

di scover y i s i nadver t ent ,  and t he i t em sei zed i n i t sel f  or  i n 

i t sel f  wi t h f act s known t o t he of f i cer  at  t he t i me of  t he 

sei zur e pr ovi des pr obabl e cause t o bel i eve t her e i s a connect i on 

bet ween t he evi dence and cr i mi nal  act i v i t y. 21  The St at e does 

not ,  however ,  c i t e t o or  r el y on t hi s l i ne of  cases and does not  

ar gue i n t hi s cour t  t hat  Of f i cer  Gar ci a had pr obabl e cause t o 

bel i eve t hat  t her e was a connect i on bet ween t he cani st er  and 

cr i mi nal  act i v i t y.   The St at e ar gues i n t hi s cour t  onl y t hat  t he 

of f i cer s had r easonabl e suspi c i on of  a dr ug of f ense. 22   

¶38 The pr esent  case i s r emi ni scent  of  Ar i zona v.  Hi cks,  

480 U. S.  321,  324- 25 ( 1987) ,  i n whi ch of f i cer s wer e l awf ul l y i n 

an apar t ment  l ooki ng f or  a shoot er .   Suspect i ng t hat  st er eo 

                                                 
21 See St at e v.  McGi l l ,  2000 WI  38,  ¶40,  234 Wi s.  2d 560,  

609 N. W. 2d 795 ( " An of f i cer  may i nspect  an obj ect  sei zed i n a 
Ter r y f r i sk when i t  i s  i mmedi at el y appar ent  t hat  t he obj ect  i s ,  
or  cont ai ns,  cont r aband. " ) .   

22 The St at e unsuccessf ul l y ar gued bef or e t he cour t  of  
appeal s t hat  t he of f i cer s had pr obabl e cause t o bel i eve t hat  
Sander s was i nvol ved i n a dr ug of f ense.   Sander s,  2007 WI  App 
174,  ¶1.    
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component s i n t he squal i d,  i l l - appoi nt ed apar t ment  mi ght  be 

st ol en goods,  one of  t he of f i cer s moved some pi eces of  equi pment  

s l i ght l y t o r eveal  and r ecor d t hei r  ser i al  number s.   The of f i cer  

cal l ed i n t he ser i al  number s and i mmedi at el y est abl i shed t hat  

t he equi pment  was st ol en pr oper t y.   The l aw enf or cement  of f i cer s 

sei zed t he equi pment .   The Uni t ed St at es Supr eme Cour t  hel d t hat  

t he of f i cer ' s i ni t i al  movement  of  t he equi pment  was a sear ch 

separ at e and apar t  f r om t he sear ch of  t he apar t ment  f or  t he 

shoot er  t hat  j ust i f i ed t he of f i cer ' s or i gi nal  ent r y i nt o t he 

apar t ment  and t hat  t he sear ch of  t he equi pment  was unr easonabl e 

under  t he Four t h Amendment  because onl y r easonabl e suspi c i on,  

not  pr obabl e cause,  exi st ed t o bel i eve t hat  t he equi pment  was 

st ol en.    

¶39 Hi cks t eaches t hat  even i n t he f ace of  a l awf ul  ent r y 

and r easonabl e suspi c i on t hat  an obj ect  i s  evi dence of  a cr i me,  

a s l i ght  movement  of  t he obj ect  i s  an i mper mi ssi bl e sear ch 

whenever  i t  i s  " unr el at ed t o t he obj ect i ves of  t he aut hor i zed 

i nt r usi on. " 23   

¶40 I n t he i nst ant  case t he of f i cer s wer e i n t he home t o 

ar r est  t he def endant  f or  obst r uct i ng t he of f i cer s.   The of f i cer  

di d not  mer el y  move t he cani st er  s l i ght l y and exami ne i t s 

ext er i or  sur f ace.   Rat her ,  t he of f i cer  r emoved t he cani st er  f r om 

under  t he bed and opened i t .  

¶41 Because t he of f i cer ' s sear ch of  t he cani st er  and 

sei zur e of  t he cont ent s wer e unr el at ed t o t he obj ect i ves of  t he 

                                                 
23 Ar i zona v.  Hi cks,  480 U. S.  321,  325 ( 1987) .  



No.  2006AP2060- CR   

 

16 
 

aut hor i zed i nt r usi on i nt o t he bedr oom as a pr ot ect i ve sweep i n 

r el at i on t o ar r est i ng t he def endant  f or  obst r uct i ng t he 

of f i cer s,  t he of f i cer ' s sear ch of  t he cani st er  and sei zur e of  

i t s  cont ent s do not  f al l  wi t hi n t he pr ot ect i ve sweep except i on 

t o t he war r ant  r equi r ement .    

¶42 Accor di ngl y,  we concl ude t hat  i f  t he cani st er  was 

sear ched and i t s cont ent s wer e sei zed dur i ng t he f i r st  sear ch of  

t he def endant ' s bedr oom,  t he physi cal  evi dence i n t he cani st er  

i s t he f r ui t  of  a sear ch t hat  v i ol at ed t he Four t h Amendment  and 

must  be suppr essed.  

B.   The Second Sear ch 

¶43 For  pur poses of  t hi s par t  of  t he opi ni on,  we assume 

t hat  Of f i cer  Gar ci a sear ched t he cani st er  and sei zed i t s 

cont ent s dur i ng hi s second sear ch of  t he def endant ' s bedr oom and 

t hat  t he of f i cer s '  pr esence i n t he home was l awf ul .  

¶44 The r ecor d of f er s l i t t l e i nf or mat i on r egar di ng what  

happened dur i ng t he second sear ch of  t he bedr oom.   Of f i cer  

Gar ci a t est i f i ed t hat  he di scover ed t he cani st er  and cont r aband 

dur i ng hi s second sear ch of  t he bedr oom whi l e he was l ooki ng 

under  t he bed.    

¶45 The def endant  was ar r est ed i n t he l i v i ng r oom.   The 

par t i es do not  di sput e t hat  t he pol i ce had pr obabl e cause t o 

ar r est  t he def endant  f or  obst r uct i ng an of f i cer .   The St at e 

r el i es on t he " sear ch i nci dent  t o an ar r est "  except i on t o t he 

Four t h Amendment  war r ant  r equi r ement  t o j ust i f y t he second 

sear ch of  t he bedr oom.    
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¶46 The St at e' s br i ef  seems t o assume t hat  i f  t he second 

war r ant l ess sear ch of  t he bedr oom f al l s wi t hi n an except i on t o 

t he war r ant  r equi r ement ,  t he sear ch of  t he cani s t er  and sei zur e 

of  i t s  cont ent s dur i ng t he second sear ch of  t he bedr oom al so 

f al l  wi t hi n an except i on t o t he war r ant  r equi r ement .  

¶47 The ci r cui t  cour t  concl uded t hat  t he sear ch of  t he 

bedr oom was a val i d sear ch pur suant  t o an ar r est .   

¶48 The scope of  what  i s convent i onal l y t er med t he " sear ch 

i nci dent  t o ar r est "  except i on t o t he Four t h Amendment  war r ant  

r equi r ement  was set  f or t h i n Chi mel  v.  Cal i f or ni a,  395 U. S.  752 

( 1969) .   I n Chi mel ,  t he  Uni t ed St at es Supr eme Cour t  hel d t hat  a 

l awf ul  ar r est  cr eat es a s i t uat i on j ust i f y i ng a cont empor aneous,  

war r ant l ess " sear ch of  t he ar r est ee' s per son and t he ar ea wi t hi n 

hi s i mmedi at e cont r ol . " 24  I t  i s  a sear ch of  t he ar ea wi t hi n t he 

ar r est ee' s i mmedi at e cont r ol  t hat  i s  at  i ssue her e.     

¶49 Thi s except i on t o t he war r ant  r equi r ement  ser ves t wo 

pr i mar y gover nment al  i nt er est s.   " One i s t he need t o det ect  and 

r emove any weapons t hat  t he ar r est ee mi ght  t r y t o use t o r esi st  

ar r est  or  escape.   Anot her  i s t he need t o pr event  t he 

dest r uct i on or  conceal ment  of  evi dence. " 25  

¶50 Si gni f i cant l y,  whi l e " t he Chi mel  r ul e st at es t hat  i t  

i s  r easonabl e t o sear ch an ar ea near  t he ar r est ee, "  t he r ul e 

does not  per mi t  a war r ant l ess sear ch of  " an ar ea so br oad as t o 

                                                 
24 Chi mel  v.  Cal i f or ni a,  395 U. S.  752,  763 ( 1969)  ( i nt er nal  

quot at i on mar ks omi t t ed) .  

25 Mur dock,  155 Wi s.  2d at  228 ( c i t i ng Chi mel ,  395 U. S.  at  
763) .  
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be unr el at ed t o t he pr ot ect i ve pur poses of  t he sear ch. " 26  " Thus,  

Chi mel  def i nes t he ar ea of  ' i mmedi at e cont r ol '  wi t hi n whi ch t he 

pol i ce may r easonabl y sear ch i nci dent  t o ar r est  as ' t he ar ea 

f r om wi t hi n whi ch [ t he ar r est ee]  mi ght  gai n possessi on of  a 

weapon or  dest r uct i bl e evi dence. ' " 27   

¶51 The St at e cont ends t hat  Of f i cer  Gar ci a' s second sear ch 

of  t he def endant ' s bedr oom was j ust i f i ed as a sear ch i nci dent  t o 

ar r est  under  t he Chi mel  st andar d because t he bedr oom was " wi t hi n 

[ t he def endant ' s]  i mmedi at e pr esence or  cont r ol  when he 

bar r i caded hi msel f  i n t he bedr oom and was out  of  t he pol i ce 

of f i cer s '  s i ght . " 28   

¶52 Al t hough t he bedr oom mi ght  be consi der ed wi t hi n t he 

def endant ' s i mmedi at e pr esence or  cont r ol  f or  Chi mel  pur poses,  

we do not  agr ee wi t h t he St at e t hat  t he second sear ch of  t he 

bedr oom was a sear ch i nci dent  t o ar r est  under  t he c i r cumst ances 

of  t he pr esent  case.   The second sear ch occur r ed af t er  t he 

def endant  had been r emoved f r om t he home. 29   The def endant  coul d 

                                                 
26 I d.  at  228- 29.  

27 I d.  at  229 ( quot i ng Chi mel ,  395 U. S.  at  763) .  

28 Br i ef  and Appendi x of  [ St at e]  Pl ai nt i f f - Respondent -
Pet i t i oner  at  36.  

29 I n i t s br i ef ,  t he St at e asser t s t hat  Of f i cer  Gar ci a' s 
second sear ch of  t he def endant ' s bedr oom " occur r ed j ust  af t er  
[ t he def endant ]  was handcuf f ed and r emoved f r om [ hi s 
r esi dence] . "   Br i ef  and Appendi x of  [ St at e]  Pl ai nt i f f -
Respondent - Pet i t i oner  at  36.    



No.  2006AP2060- CR   

 

19 
 

not  have gai ned possessi on of  a weapon or  dest r uct i bl e evi dence 

f r om hi s bedr oom when t he def endant  was not  even i nsi de t he home 

when t he bedr oom and cani st er  wer e sear ched and t he cont ent s of  

t he cani st er  sei zed.    

¶53 The St at e r el i es upon St at e v.  Mur dock,  155 Wi s.  2d 

217,  227,  455 N. W. 2d 618 ( 1990) ,  t o suppor t  t he second sear ch of  

t he bedr oom under  t he Chi mel  st andar d even t hough t he def endant  

i n t he i nst ant  case had been r emoved f r om t he home.   Mur dock  

does not  aut hor i ze t he sear ch of  t he bedr oom at  i ssue i n t he 

pr esent  case as a sear ch i nci dent  t o ar r est .    

¶54 I n Mur dock,  l aw enf or cement  of f i cer s per f or med a 

war r ant l ess sear ch of  an ar ea i mmedi at el y sur r oundi ng t he 

def endant .   The sear ch was cont empor aneous wi t h handcuf f i ng t he 

def endant . 30  The sear ch i nvol ved a pant r y- t ype cl oset  connect ed 

t o t he r oom i n whi ch t he ar r est  was made.   The cour t  uphel d t he 

sear ch not wi t hst andi ng t he def endant ' s r est r ai ned condi t i on and 

appar ent  i nabi l i t y  t o access t he ar eas i mmedi at el y sur r oundi ng 

hi m.   The Mur dock cour t  was " unwi l l i ng t o say t hat  a def endant  

who i s ar r est ed i n and r emai ns i n hi s or  her  dwel l i ng as t he 

                                                                                                                                                             
Not hi ng i n t he r ecor d suggest s t hat  t he def endant  was st i l l    

i n hi s r esi dence at  t he t i me t hat  Of f i cer  Gar ci a per f or med hi s 
second sear ch of  t he def endant ' s bedr oom.   The r ecor d i nst ead 
shows t hat  t he St at e was cor r ect  t o asser t  i n i t s br i ef  t hat  t he 
second sear ch occur r ed af t er  t he def endant  had been handcuf f ed 
and r emoved f r om hi s r esi dence.  

30 Mur dock,  155 Wi s.  2d at  223.  
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sear ch i s conduct ed coul d never  r egai n access t o ar eas i n hi s  or  

her  i mmedi at e cont r ol  at  t he t i me of  ar r est . " 31   

¶55 The Mur dock cour t  al so det er mi ned t hat  even when an 

ar r est ee i s handcuf f ed,  " we cannot  r equi r e an of f i cer  t o wei gh 

t he ar r est ee' s pr obabi l i t y  of  success i n obt ai ni ng a weapon or  

dest r uct i bl e evi dence hi dden wi t hi n hi s or  her  i mmedi at e 

cont r ol . " 32  Accor di ng t o t he Mur dock cour t ,   Chi mel  aut hor i zes a 

l i mi t ed,  cont empor aneous sear ch f or  weapons and evi dence i n t he 

ar ea sur r oundi ng t he ar r est ee.   " I t s sanct i on of  a 

cont empor aneous,  l i mi t ed sear ch pr ot ect s t he i ndi v i dual ' s 

pr i vacy i nt er est s i n ar eas out si de hi s or  her  i mmedi at e cont r ol  

and al so ser ves val i d soci et al  i nt er est s i n pr ot ect i ng of f i cer  

saf et y and pr eser vi ng evi dence. " 33   

¶56 The f act s i n t he pr esent  case do not  r esembl e t hose i n 

Mur dock.   I n t he i nst ant  case,  unl i ke i n Mur dock,  t he def endant  

was not  i n hi s home when t he bedr oom was sear ched.   The 

def endant  had al r eady been r emoved f r om t he home at  t he t i me of  

t he sear ch.   No possi bi l i t y  ex i st ed t hat  t he def endant  coul d 

obt ai n a weapon or  dest r oy evi dence i n t he home.   The pur poses 

of  t he sear ch i nci dent  t o ar r est  wer e achi eved by r emovi ng t he 

def endant  f r om hi s home.   By r emovi ng t he def endant  f r om t he 

home,  t he of f i cer s el i mi nat ed t he need t o det ect  and r emove any 

                                                 
31 I d.  at  234 ( emphasi s added) .  

32 I d.  at  235 ( emphasi s added) .  

33 I d.  at  236.  
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weapons t hat  t he ar r est ee mi ght  t r y t o use t o r esi st  ar r est  or  

escape or  t o pr event  t he dest r uct i on or  conceal ment  of  evi dence.    

¶57 Nei t her  Chi mel  nor  Mur dock gover ns t he i nst ant  case,  

i n whi ch t he def endant  was r emoved f r om t he home bef or e t he 

sear ch supposedl y i nci dent  t o t he ar r est .    

¶58 At  or al  ar gument ,  t he St at e suggest ed t hat  t he l aw 

enf or cement  of f i cer s wer e j ust i f i ed i n conduct i ng t he second 

war r ant l ess sear ch of  t he def endant ' s bedr oom because i t  was 

" hi ghl y l i kel y"  t hat  per sons ot her  t han t he def endant  woul d  

dest r oy evi dence i nsi de t he def endant ' s bedr oom had t he of f i cer s  

wai t ed t o obt ai n a war r ant  bef or e sear chi ng f or  t he evi dence.   

Not hi ng i n t he r ecor d suppor t s specul at i on t hat  ot her  per sons 

posed r i sks.   Not hi ng i n t he r ecor d suggest s t hat  t he l aw 

enf or cement  of f i cer s coul d not  have mai nt ai ned t he st at us quo 

and coul d not  have obt ai ned a sear ch war r ant  pr ompt l y upon a 

showi ng of  pr obabl e cause t o bel i eve i l l i c i t  dr ugs wer e i n t he 

home.    

¶59 Accor di ngl y,  we det er mi ne t hat  t he second sear ch of  

t he bedr oom does not  f al l  wi t hi n t he sear ch i nci dent  t o ar r est  

except i on t o t he sear ch war r ant  r equi r ement .   I f  t he cani st er  

was sear ched and t he cont ent s sei zed dur i ng t he second sear ch of  

t he def endant ' s bedr oom,  t he sear ch and sei zur e wer e not  wi t hi n 

t he St at e' s c l ai med sear ch i nci dent  t o ar r est  except i on t o t he 

sear ch war r ant  r equi r ement .   The physi cal  evi dence i n t he 

cani st er  i s t her ef or e t he f r ui t  of  a sear ch t hat  v i ol at ed t he 

Four t h Amendment  and must  be suppr essed.  
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*  *  *  *  

¶60 For  t he r easons set  f or t h,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s r ever si ng t he ci r cui t  cour t ' s  or der  denyi ng 

t he def endant ' s  mot i on t o suppr ess and r ever s i ng t he ci r cui t  

cour t ' s  j udgment  of  convi ct i on.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶61 DAVI D T.  PROSSER,  J.    (concurring).  The cour t  i s 

unani mous t hat  evi dence of  a yel l ow and bl ack cani st er  

cont ai ni ng cocai ne must  be suppr essed because t he cani st er  was 

obt ai ned i n a sear ch wi t hout  a war r ant  i n v i ol at i on of  t he 

Four t h Amendment .   I  agr ee wi t h t he maj or i t y opi ni on' s anal ysi s  

t hat  pol i ce sear ches f or  t hat  cani st er  and i t s cont ent s i nsi de 

t he def endant ' s house wer e not  val i d.  

¶62 I  wr i t e separ at el y t o addr ess t he r eal  i ssue t hat  

br ought  t hi s case bef or e t he cour t :  namel y,  whet her  war r ant l ess 

pol i ce ent r y i nt o a home under  t he exi gency of  " hot  pur sui t "  t o 

ar r est  a per son f or  a mi sdemeanor  v i ol at es t he Four t h Amendment ,  

as st at ed i n St at e v.  Mi kkel son,  2002 WI  App 152,  256 

Wi s.  2d 132,  647 N. W. 2d 421.  

¶63 The f act s ar e undi sput ed t hat  t he def endant  i n t hi s 

case commi t t ed a j ai l abl e cr i mi nal  of f ense i n t he pr esence of  

pol i ce and t hat  pol i ce ent er ed t he def endant ' s house i n hot  

pur sui t  t o ef f ect  t he def endant ' s i mmedi at e ar r est .   Ent er i ng a 

home wi t hout  a war r ant  under  t hese ci r cumst ances i s not  

unr easonabl e.   Ent r y i nt o a home i n hot  pur sui t  t o ar r est  a 

per son on pr obabl e cause f or  a j ai l abl e cr i mi nal  of f ense i s a 

l ongst andi ng,  common sense except i on t o t he war r ant  r equi r ement .   

Accor di ngl y,  I  concur .    

I .  BACKGROUND 

¶64 The f act s r el evant  t o t he war r ant l ess ent r y of  

def endant  Dwi ght  Sander s '  ( Sander s)  r esi dence ar e st at ed bel ow.   

They ar e based on t he t est i mony of  Of f i cer s Jor ge Gar ci a 
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( Of f i cer  Gar ci a)  and Hendr i el  Ander son ( Of f i cer  Ander son)  at  an 

August  5,  2005,  hear i ng on Sander s '  mot i on t o suppr ess.  

¶65 On May 6,  2005,  Of f i cer s Gar ci a and Ander son wer e sent  

t o 1222 Vi l l a St r eet  i n t he Ci t y of  Raci ne i n r esponse t o a 

compl ai nt  of  cr uel t y t o ani mal s.   Of f i cer  Gar ci a t est i f i ed t hat  

he was f ami l i ar  wi t h t he nei ghbor hood as a hi gh- vol ume dr ug 

t r af f i ck i ng ar ea,  al t hough t he r esi dence i n quest i on was not  a 

known " dr ug house. "   The of f i cer s ent er ed t he pr oper t y t hr ough 

an open f ence.   They hear d a dog yel pi ng and made cont act  wi t h 

f our  mal es st andi ng i n t he back yar d.   The of f i cer s saw sever al  

pi t  bul l  dogs,  but  none of  t hem showed si gns of  i nj ur y or  

mi st r eat ment .  

¶66 Of f i cer  Gar ci a obser ved t hat  one of  t he men,  l at er  

i dent i f i ed as Sander s,  was hol di ng an unknown amount  of  f ol ded 

Uni t ed St at es cur r ency and a yel l ow and bl ack cani st er  i n hi s 

l ef t  hand.   Of f i cer  Gar ci a t est i f i ed t hat  i t  woul d not  be 

unusual  f or  per sons sel l i ng dr ugs t o conceal  t hem i n a cani st er  

s i mi l ar  t o t he one Sander s was hol di ng.  

¶67 Of f i cer  Ander son advi sed Sander s of  t he ani mal  abuse 

compl ai nt  and r equest ed i dent i f i cat i on.   Sander s r esponded t hat  

he " di d not  do anyt hi ng wr ong"  and t hat  " t hi s [ i s ]  bul l shi t . "   

Sander s r epeat edl y r ef used t o gi ve hi s name,  addr ess,  and dat e 

of  bi r t h.   Of f i cer  Ander son t est i f i ed t hat  he became " f i r m"  wi t h 

Sander s and at t empt ed t o handcuf f  hi m f or  of f i cer  saf et y.   

Sander s r eact ed by backi ng away,  t ur ni ng,  and r unni ng t owar d t he 

house.   Of f i cer  Ander son or der ed Sander s t o st op,  but  he di d not  
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obey.   Sander s r an i nt o t he house.   Of f i cer  Gar c i a bel i eved he 

had pr obabl e cause t o ar r est  Sander s f or  obst r uct i ng an of f i cer .  

¶68 The of f i cer s i mmedi at el y chased Sander s i nt o t he house 

wher e Sander s had bar r i caded hi msel f  i n a bedr oom.   Sander s 

vol unt ar i l y  emer ged f r om t he bedr oom af t er  about  one mi nut e and 

was ar r est ed.   Of f i cer  Ander son t est i f i ed t hat  hi s pur pose i n 

chasi ng Sander s i nt o t he house was t hat  he saw Sander s as a 

t hr eat  t o hi msel f  and Of f i cer  Gar ci a.   The of f i cer s pur sued 

Sander s i nt o t he house t o t ake hi m i nt o cust ody,  not  t o sear ch 

f or  evi dence i n hi s house.   Af t er  ar r est i ng Sander s,  however ,  

Of f i cer  Gar ci a sear ched Sander s '  bedr oom t wi ce and l ocat ed t he 

cani st er  t hat  Sander s was hol di ng whi l e he was i n t he back yar d.   

Of f i cer  Gar ci a opened t he cani st er  and f ound cr ack cocai ne. 1 

¶69 The ci r cui t  cour t  deni ed Sander s '  mot i on t o suppr ess 

t he evi dence sei zed dur i ng t he sear ches of  Sander s '  bedr oom.   

The cour t  of  appeal s r ever sed,  hol di ng t hat  t he of f i cer s '  

war r ant l ess ent r y i nt o Sander s '  r esi dence vi ol at ed t he Four t h 

Amendment .   St at e v.  Sander s,  2007 WI  App 174,  ¶33,  304 

Wi s.  2d 159,  737 N. W. 2d 44.   I t  i s  t hi s l at t er  concl usi on——one 

t hat  t he chi ef  j udge of  t he Wi sconsi n Cour t  of  Appeal s asked us 

t o r evi ew,  i d. ,  ¶35 ( Br own,  J. ,  concur r i ng) ——t hat  r equi r es t hi s 

separ at e wr i t i ng.    

I I .  ANALYSI S 

¶70 The i ssue of  hot  pur sui t  i s  bef or e us because t he 

cour t  of  appeal s appl i ed i t s 2002 deci s i on i n Mi kkel son t o t he 

                                                 
1 These sear ches wer e not  val i d f or  t he r easons expl ai ned i n 

t he maj or i t y opi ni on.   See maj or i t y op. ,  ¶¶25- 59.  
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f act s of  t hi s case.   Sander s,  304 Wi s.  2d 159,  ¶33.   Thus,  t he 

maj or i t y opi ni on negl ect s t o conf r ont  t he ver y i ssue why t hi s 

cour t  accept ed t he St at e' s pet i t i on f or  r evi ew.  

¶71 I n Mi kkel son t he cour t  of  appeal s hel d t hat  a 

war r ant l ess ent r y i nt o a home under  t he exi gency of  " hot  

pur sui t "  t o ar r est  a pr obabl e mi sdemeanant  v i ol at es t he Four t h 

Amendment .   Mi kkel son,  256 Wi s.  2d 132,  ¶17.   I n t he case at  

hand,  t he cour t  of  appeal s appl i ed t hi s br i ght - l i ne r ul e f r om 

Mi kkel son t o suppr ess t he evi dence and st at ement s obt ai ned by 

pol i ce af t er  t he war r ant l ess ent r y i nt o Sander s '  r esi dence.   

Sander s,  304 Wi s.  2d 159,  ¶33.   However ,  Wel sh v.  Wi sconsi n,  466 

U. S.  740 ( 1984) ,  does not  mandat e t he deci s i on i n Mi kkel son,  and 

t he Mi kkel son cour t  er r ed when i t  concl uded t hat  i t s deci s i on 

was r equi r ed by Wel sh.   Nonet hel ess,  t he maj or i t y s i mpl y l ooks 

away.   The Mi kkel son deci s i on r epr esent s a maj or  depar t ur e f r om 

pr i or  l aw:  e. g. ,  t he deci s i ons of  t he Uni t ed St at es Supr eme 

Cour t ,  t he deci s i ons of  t he Wi sconsi n Supr eme Cour t ,  and t he 

deci s i ons of  cour t s i n ot her  st at es.   I t  cr eat es ser i ous 

pr obl ems f or  l aw enf or cement  of f i cer s at t empt i ng t o pr eser ve 

or der  and ef f ect  expedi ent ,  l awf ul  ar r est s f or  cr i mes t hat  ar e 

gr ounded i n pr obabl e cause.  

¶72 Hi st or i cal l y,  t he di st i nct  exi gency of  hot  pur sui t  has 

been suf f i c i ent  t o j ust i f y t he war r ant l ess ent r y of  a dwel l i ng 

t o ar r est  a per son f or  a mi sdemeanor  such as obst r uct i ng an 

of f i cer .   Abandoni ng t hi s pr i nci pl e cr eat es a per ver se i ncent i ve 

f or  mi sdemeanor  def endant s t o f l ee f r om pol i ce of f i cer s i nt o 

t hei r  homes t o pr event  t hei r  l awf ul  sei zur e.  
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¶73 To addr ess t hese concer ns,  t hi s concur r ence wi l l  f i r st  

di scuss t he Mi kkel son deci s i on——whi ch i nvol ved some pecul i ar  

f act s r egar di ng consent ——and show t hat  i t  was an aber r at i on t hat  

di d not  f ol l ow ei t her  f eder al  or  st at e pr ecedent s i nt er pr et i ng 

and appl y i ng Wel sh.   The concur r ence wi l l  t hen di scuss exi st i ng 

l aw r egar di ng " hot  pur sui t "  as a st and- al one j ust i f i cat i on f or  a 

war r ant l ess home ent r y and ar r est .    

A.  The Mi kkel son Rul e 

¶74 Mi kkel son i nvol ved an encount er  bet ween Har ol d 

Mi kkel son ( Mi kkel son)  and Of f i cer  Boni t a Jo Johnson ( Of f i cer  

Johnson) ,  a pol i ce of f i cer  i n Super i or .   Mi kkel son,  256 

Wi s.  2d 132,  ¶¶1- 2.   Whi l e on vehi c l e pat r ol ,  Of f i cer  Johnson 

obser ved a mal e,  l at er  det er mi ned t o be Mi kkel son,  maki ng 

suspi c i ous movement s bet ween a car  and gar age.   I d. ,  ¶2.   

Of f i cer  Johnson pul l ed her  squad car  i nt o an al l ey and shi ned 

her  l i ght  on t he scene.   I d.   She saw Mi kkel son duck down i nsi de 

a mi ni van.   I d.   She appr oached t he van and asked Mi kkel son f or  

hi s name and an expl anat i on f or  hi s act i ons.   I d. ,  ¶3.   

Mi kkel son r esponded t hat  he l i ved t her e,  i n an adj acent  house,  

and t hat  he was doi ng not hi ng wr ong.   I d.   When Of f i cer  Johnson 

asked what  he was doi ng i n t he van,  Mi kkel son pushed her  away 

and wal ked t owar d t he house.   I d.   Of f i cer  Johnson or der ed 

Mi kkel son t o st op,  but  he kept  wal k i ng.   I d.   When Of f i cer  

Johnson r eached t o gr ab Mi kkel son' s ar m,  he agai n pushed her  

away.   I d.   At  t hat  poi nt  Of f i cer  Johnson deci ded t o ar r est  

Mi kkel son f or  obst r uct i ng an of f i cer .   I d. ,  ¶3 n. 1.   Of f i cer  

Johnson spr ayed Mi kkel son wi t h chemi cal  spr ay,  but  Mi kkel son was 
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abl e t o ent er  t he house whi l e Of f i cer  Johnson r adi oed f or  

backup.   See i d. ,  ¶3.  

¶75 When hel p ar r i ved,  Of f i cer  Johnson knocked on t he 

door ,  spoke wi t h Mi kkel son' s f at her ,  and was t ol d t hat  Mi kkel son 

woul d be f or t hcomi ng.   I d. ,  ¶4.   However ,  Mi kkel son never  

appear ed.   I d.   Accor di ng t o Of f i cer  Johnson,  she t hen r ecei ved 

per mi ssi on f r om Mi kkel son' s mot her  t o ent er  t he house.   I d. ,  ¶5.   

Af t er  gai ni ng ent r y,  sever al  of f i cer s went  i nt o t he basement  and 

ar r est ed Mi kkel son.   I d. ,  ¶6.   Dur i ng t he ar r est ,  Mi kkel son 

al l egedl y punched an of f i cer  and was subsequent l y char ged wi t h a 

mi sdemeanor  count  of  obst r uct i ng an of f i cer  and a f el ony count  

of  bat t er y t o a pol i ce of f i cer .   I d.  

¶76 Mi kkel son moved t o suppr ess al l  evi dence obt ai ned by 

t he pol i ce i nsi de t he house.   I d. ,  ¶7.   At  t he suppr essi on 

hear i ng,  t hr ee of f i cer s t est i f i ed t hat  t hey had been gi ven 

consent  t o ent er  Mi kkel son' s house.   I d. ,  ¶8.   Thi s was di sput ed 

by Mi kkel son' s par ent s.   I d. ,  ¶5.   The ci r cui t  cour t  f ound t hat  

t he of f i cer s had not  r ecei ved consent  t o ent er  t he house,  and 

t her ef or e suppr essed evi dence of  ever yt hi ng t hat  happened i n t he 

house.   I d. ,  ¶9.   The St at e appeal ed.   I d. ,  ¶1.   I t  di d not  

chal l enge t he ci r cui t  cour t ' s  r ul i ng on consent .   I nst ead,  i t  

ar gued t hat  t he pol i ce had pr obabl e cause t o pur sue Mi kkel son 

i nt o hi s home wi t hout  a sear ch war r ant  t o ar r est  hi m f or  

obst r uct i ng an of f i cer .   I d. ,  ¶¶1,  11.  

¶77 The cour t  of  appeal s r ul ed t hat  t he St at e had wai ved 

i t s ar gument  t hat  pol i ce wer e ent i t l ed t o ent er  Mi kkel son' s 

house wi t hout  a war r ant  because t hey wer e i n hot  pur sui t .   I d. ,  
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¶¶13,  16.   Nonet hel ess,  a pl ai nl y annoyed cour t  addr essed t he 

hot  pur sui t  ar gument  and hel d t hat ,  under  t he f act s pr esent ed,  

t he ar gument  was wi t hout  mer i t .   I d. ,  ¶17.   The cour t  st at ed:    

Even i f  we wer e t o consi der  t he St at e' s ar gument ,  
we woul d r ej ect  i t .   An ar r est  made i n hot  pur sui t  
const i t ut es an exi gent  c i r cumst ance r equi r ed f or  a 
war r ant l ess ent r y.   St at e v.  Smi t h,  131 Wi s.  2d 220,  
229,  388 N. W. 2d 601 ( 1986) .   Rel y i ng on Uni t ed St at es 
v.  Sant ana,  427 U. S.  38,  43 ( 1976) ,  t he St at e ar gues 
t hat  t he pol i ce wer e ent i t l ed t o ent er  t he house and 
ar r est  Mi kkel son because t hey wer e i n hot  pur sui t .   
Sant ana hol ds t hat  a suspect  may not  def eat  an ar r est  
t hat  has been set  i n mot i on i n a publ i c pl ace by 
escapi ng t o a pr i vat e pl ace.   I d.   However ,  i n Wel sh 
v.  Wi sconsi n,  466 U. S.  740,  749- 51 ( 1984) ,  t he Supr eme 
Cour t  l i mi t ed Sant ana t o t he hot  pur sui t  of  f l eei ng 
f el ons.   Al so,  t he cour t  i n Payt on v.  New Yor k,  445 
U. S.  573 ( 1980) ,  st at ed t hat  Sant ana was l i mi t ed t o 
i n- home ar r est s of  f el ons when pol i ce have pr obabl e 
cause and exi gent  c i r cumst ances.   The pol i ce wer e 
pur sui ng Mi kkel son f or  obst r uct i ng an of f i cer ,  a 
mi sdemeanor .  See Wi s.  St at .  § 946. 41.   Ther ef or e,  
Sant ana does not  per mi t  t he war r ant l ess ent r y i nt o 
Mi kkel son' s house.  

I d.  ( f oot not e omi t t ed) .  

¶78 The Mi kkel son cour t ' s  r eadi ng of  Wel sh went  t oo f ar .   

The Wel sh Cour t  hai l ed t he sanct i t y of  t he home and t he 

i mpor t ance of  t he war r ant  r equi r ement  f or  agent s of  t he 

gover nment  who seek t o ent er  a home f or  pur poses of  sear ch or  

ar r est .   Wel sh,  466 U. S.  at  748.   But  t he Cour t  al so r ecogni zed 

t he except i on f or  exi gent  c i r cumst ances,  i ncl udi ng hot  pur sui t .   

I d.  at  750.   The Cour t  di d not  dr aw a di st i nct i on bet ween 

f el oni es and ot her  j ai l abl e cr i mes.   I nst ead,  i t  s i ngl ed out  " a 

noncr i mi nal ,  c i v i l  f or f ei t ur e of f ense f or  whi ch no i mpr i sonment  

i s possi bl e, "  i d.  at  754,  as t he sor t  of  " mi nor  of f ense"  t hat  
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woul d " r ar el y"  j ust i f y t he exi gent  c i r cumst ances except i on.   I d.  

at  753.   

¶79 I n Wel sh,  t he Cour t  consi der ed whet her  t he Four t h 

Amendment  pr ohi bi t s t he pol i ce f r om maki ng a war r ant l ess ni ght  

ent r y i nt o a per son' s home t o ar r est  hi m f or  a nonj ai l abl e 

t r af f i c  of f ense.   See i d.  at  742.   The def endant ,  Edwar d Wel sh 

( Wel sh) ,  dr ove hi s car  whi l e i nt oxi cat ed,  swer ved of f  t he r oad 

i nt o an open f i el d,  l ef t  t he scene of  t he acci dent ,  and wal ked 

home.   I d.  at  742- 43.   An eyewi t ness t ol d pol i ce of  hi s 

obser vat i ons of  t he acci dent  and hi s conver sat i ons wi t h t he 

i nt oxi cat ed dr i ver .   I d.  at  742.   The pol i ce pr oceeded t o t he 

dr i ver ' s home, 2 ent er ed i t  wi t hout  a war r ant  or  consent ,  f ound 

Wel sh i n bed,  and ar r est ed hi m f or  dr i v i ng a mot or  vehi c l e whi l e 

under  t he i nf l uence of  an i nt oxi cant .   I d.  at  743.   At  t hat  

t i me,  a f i r st  of f ense f or  dr i v i ng whi l e i nt oxi cat ed i n Wi sconsi n 

was a noncr i mi nal  v i ol at i on subj ect  t o a c i v i l  f or f ei t ur e of  

$200.   I d.  at  746.  

¶80 The Cour t  det er mi ned t hat  a war r ant l ess ent r y under  

t hese ci r cumst ances vi ol at ed t he Four t h Amendment .   I d.  at  754.   

The Cour t  cons i der ed bot h t he exi gency of  dest r uct i on of  

evi dence ( due t o Wel sh' s body met abol i z i ng t he al cohol )  and t he 

mi nor  nat ur e of  t he c i v i l ,  nonj ai l abl e of f ense of  f i r st - t i me 

dr unk dr i v i ng,  and concl uded t hat  t he pol i ce ent r y and ar r est  

wer e not  r easonabl e.   I d.   The Cour t  hel d t hat  " an i mpor t ant  

                                                 
2 The Wel sh maj or i t y poi nt edl y di squal i f i ed t he exi gency of  

" hot  pur sui t "  because t her e " was no i mmedi at e or  cont i nuous 
pur sui t  of  t he [ def endant ]  f r om t he scene of  a cr i me. "   Wel sh v.  
Wi sconsi n,  466 U. S.  740,  753 ( 1984) .  
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f act or  t o be consi der ed when det er mi ni ng whet her  any exi gency 

exi st s i s t he gr avi t y of  t he under l y i ng of f ense f or  whi ch t he 

ar r est  i s  bei ng made. "   Wel sh,  466 U. S.  at  753.   I n deal i ng wi t h 

war r ant l ess ent r y of  a home,  t he Cour t  st at ed t hat  an exi gency 

i s not  cr eat ed mer el y because t her e i s pr obabl e cause t o bel i eve 

t hat  a ser i ous cr i me has been commi t t ed,  and " appl i cat i on of  t he 

exi gent - c i r cumst ances except i on i n t he cont ext  of  a home ent r y  

shoul d r ar el y be sanct i oned when t her e i s pr obabl e cause t o 

bel i eve t hat  onl y a mi nor  of f ense .  .  .  has been commi t t ed. "   

I d.    

¶81 The Cour t  di d not  st at e t hat  al l  mi sdemeanor s ar e 

i nher ent l y " mi nor . "   I nst ead,  t he Cour t  caut i oned t hat  t he 

cr i t i cal  f act or  i n j udgi ng t he i mpact  of  a par t i cul ar  of f ense i s 

not  t he nat ur e of  t he cr i me but  " t he penal t y t hat  may at t ach t o 

any par t i cul ar  of f ense. "   I d.  at  754 n. 14. 3  The Cour t  added t hat  

t he penal t y " seems t o pr ovi de t he cl ear est  and most  consi st ent  

                                                 
3 One comment at or  has obser ved t hat  t he Cour t ' s  hol di ng i n 

Wel sh can be r ead t o di st i ngui sh bet ween t he " c i v i l "  or  
" cr i mi nal "  nat ur e of  an of f ense:    

[ T] he Wel sh Cour t  speci f i cal l y di savowed any j udi c i al  
j udgment  about  t he s i gni f i cance of  t he act ual  
v i ol at i on i n quest i on and def er r ed i nst ead t o 
Wi sconsi n' s c l assi f i cat i on of  t he of f ense as " c i v i l "  
i n deci di ng t he case.   I f  Wi sconsi n wer e unhappy wi t h 
t he Cour t ' s  deci s i on,  i t  coul d,  t her ef or e,  nul l i f y  i t  
pr ospect i vel y by s i mpl y changi ng ( l egi s l at i vel y)  t he 
st at us of  dr i v i ng whi l e i nt oxi cat ed f r om a ci v i l  
v i ol at i on t o a cr i mi nal  of f ense.   

Sher r y F.  Col b,  The Qual i t at i ve Di mensi on of  Four t h Amendment  
" Reasonabl eness" ,  98 Col um.  L.  Rev.  1642,  1683 ( 1998)  ( f oot not es 
omi t t ed) .  
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i ndi cat i on of  t he St at e' s i nt er est  i n ar r est i ng i ndi v i dual s 

suspect ed of  commi t t i ng t hat  of f ense. "   I d.  

¶82 The Cour t  concl uded t hat  t her e wer e no exi gent  

c i r cumst ances at  pl ay i n Wel sh suf f i c i ent  t o j ust i f y a 

war r ant l ess home ent r y and ar r est ;  t her ef or e,  i t  had " no 

occasi on t o consi der  whet her  t he Four t h Amendment  may i mpose an 

absol ut e ban on war r ant l ess home ar r est s f or  cer t ai n mi nor  

of f enses. "   I d.  at  749 n. 11.    

¶83 The Mi kkel son cour t ' s  mi st aken r eadi ng of  Wel sh i s 

conf i r med by t he f act  t hat  t he Supr eme Cour t  subsequent l y 

expl ai ned t hat  Wel sh dr ew a di st i nct i on bet ween j ai l abl e and 

nonj ai l abl e of f enses,  not  bet ween f el ony and mi sdemeanor  

of f enses.   I l l i noi s v.  McAr t hur ,  531 U. S.  326,  335- 36 ( 2001) .   

The Cour t  emphasi zed i n McAr t hur  t hat  t he i mpor t ant  f act or  i n 

det er mi ni ng whet her  an of f ense pr ovi des a j ust i f i cat i on 

suppor t i ng an exi gent  c i r cumst ances except i on t o t he war r ant  

r equi r ement  i s whet her  t he of f ense i s j ai l abl e.   I d.  at  336.    

¶84 McAr t hur  i nvol ved t he quest i on of  whet her  pol i ce 

of f i cer s ef f ect ed an unl awf ul  " sei zur e"  when t hey pr event ed t he 

def endant ,  Char l es McAr t hur  ( McAr t hur ) ,  f r om ent er i ng hi s home 

f or  t wo hour s whi l e pol i ce obt ai ned a sear ch war r ant .   I d.  at  

329- 30.   Af t er  r ecei v i ng t he war r ant ,  pol i ce sear ched McAr t hur ' s  

home and r et r i eved mar i j uana and dr ug par apher nal i a.   I d.  at  

329.   The Cour t  r ul ed t hat ,  al t hough McAr t hur  was sei zed,  t he 

pol i ce act i on of  pr event i ng hi m f r om ent er i ng hi s r esi dence di d 

not  of f end t he Four t h Amendment .   I d.  at  333,  337.  
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¶85 The Cour t  addr essed t he r easonabl eness of  t he sei zur e 

based on t he gr avi t y of  t he mi sdemeanor  of f enses of  possessi on 

of  dr ug par apher nal i a and mar i j uana.   I d.  at  330,  335- 36.   

McAr t hur  ar gued t hat ,  under  Wel sh,  hi s mi sdemeanor  of f enses wer e 

" mi nor , "  and t her ef or e woul d not  j ust i f y t he sei zur e.   I d.  at  

335- 36.   The Cour t  r ej ect ed t hi s di st i nct i on and not ed t hat  i t  

had hel d i n Wel sh t hat  " pol i ce coul d not  ent er  a home wi t hout  a 

war r ant  i n or der  t o pr event  t he l oss of  evi dence ( namel y,  t he 

def endant ' s bl ood al cohol  l evel )  of  t he ' nonj ai l abl e t r af f i c 

of f ense'  of  dr i v i ng whi l e i nt oxi cat ed. "   I d.  at  335 ( quot i ng and 

ci t i ng Wel sh,  466 U. S.  at  742,  754) .   The Cour t  f ur t her  

di st i ngui shed Wel sh:    

We nonet hel ess f i nd s i gni f i cant  di st i nct i ons.  The 
evi dence at  i ssue her e was of  cr i mes t hat  wer e 
" j ai l abl e, "  not  " nonj ai l abl e. "   See I l l .  Comp.  St at . ,  
ch.  720,  § 550/ 4( a)  ( 1998) ;  ch.  730,  § 5/ 5- 8- 3( 3)  
( possessi on of  l ess t han 2. 5 gr ams of  mar i j uana 
puni shabl e by up t o 30 days i n j ai l ) ;  ch.  720,  § 
600/ 3. 5;  ch.  730,  § 5/ 5- 8- 3( 1)  ( possessi on of  dr ug 
par apher nal i a puni shabl e by up t o one year  i n j ai l ) .   
I n Wel sh,  we not ed t hat ,  " [ g] i ven t hat  t he 
c l assi f i cat i on of  st at e cr i mes di f f er s wi del y among 
t he St at es,  t he penal t y t hat  may at t ach t o any 
par t i cul ar  of f ense seems t o pr ovi de t he cl ear est  and 
most  consi st ent  i ndi cat i on of  t he St at e' s i nt er est  i n 
ar r est i ng i ndi v i dual s suspect ed of  commi t t i ng t hat  
of f ense. "   466 U. S. ,  at  754,  n. 14.   The same r easoni ng 
appl i es her e,  wher e c l ass C mi sdemeanor s i ncl ude such 
wi del y di ver se of f enses as dr ag r aci ng,  dr i nki ng 
al cohol  i n a r ai l r oad car  or  on a r ai l r oad pl at f or m,  
br i ber y by a candi dat e f or  publ i c of f i ce,  and assaul t .   
See,  e. g. ,  I l l .  Comp.  St at . ,  ch.  65,  § 5/ 4- 8- 2 ( 1998) ;  
ch.  610,  § 90/ 1;  ch.  625,  § 5/ 11- 504;  ch.  720,  § 5/ 12-
1.  

McAr t hur ,  531 U. S.  at  336.  
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¶86 The hi ghest  cour t s of  sever al  st at es have i nt er pr et ed 

Wel sh——and McAr t hur ——and concl uded t hat  t he i mpor t ant  

di st i nct i on r ecogni zed by Wel sh i s t he di st i nct i on bet ween 

j ai l abl e and nonj ai l abl e of f enses.   For  exampl e,  t he Wyomi ng 

Supr eme Cour t  has st at ed t hat  " [ t ] he unmi st akabl e i mpl i cat i on of  

t he di scussi on i n McAr t hur  i s t hat  t he di st i nct i on dr awn by t he 

Cour t  i n Wel sh bet ween mi nor  of f enses t hat  do not  j ust i f y a 

war r ant l ess ent r y i nt o a r esi dence and t hose of f enses t hat  do i s 

pr edi cat ed upon whet her  t he subj ect  of f ense car r i es a pot ent i al  

j ai l  t er m. "   Ri deout  v.  St at e,  122 P. 3d 201,  210 ( Wyo.  2005) . 4   

¶87 The I owa Supr eme Cour t  has i nt er pr et ed McAr t hur  

s i mi l ar l y and concl uded t hat  Wel sh can be di st i ngui shed on t he 

gr ound t hat  t he c i v i l  of f ense at  i ssue was not  j ai l abl e.   See 

St at e v.  Legg,  633 N. W. 2d 763,  769- 70,  773 ( I owa 2001) .    

¶88 The Mi nnesot a Supr eme Cour t  al so i nt er pr et ed Wel sh and 

r ej ect ed a br i ght - l i ne r ul e l i mi t i ng t he avai l abi l i t y  of  t he 

exi gency of  hot  pur sui t  as a war r ant  except i on t o suspect ed 

f el oni es.   St at e v.  Paul ,  548 N. W. 2d 260,  267- 68 ( Mi nn.  1996) .   

The cour t  concl uded t hat  war r ant l ess ent r y t o make a " hot  

pur sui t "  ar r est  f or  suspect ed dr i v i ng under  t he i nf l uence of  

al cohol  ( DUI )  was l awf ul  because t he Mi nnesot a Legi s l at ur e has 

                                                 
4 Two r ecogni zed cr i mi nal  l aw t r eat i ses not e t hat  t he 

concl usi on dr awn by t he Wyomi ng Supr eme Cour t  i n Ri deout  v.  
St at e,  122 P. 3d 201 ( Wyo.  2005) ,  i s  cor r ect .   See 2 Wayne R.  
LaFave,  et  al . ,  Cr i mi nal  Pr ocedur e § 3. 6( a) ,  at  243 n. 24 ( 3d ed.  
2007) ;  3 Wayne R.  LaFave,  Sear ch and Sei zur e § 6. 1( f ) ,  at  38- 39,  
39 n. 211. 2 ( 4t h ed.  Supp.  2007) .  
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det er mi ned t hat  DUI  i s a " ser i ous of f ense"  and " a cr i mi nal  

of f ense f or  whi ch i mpr i sonment  i s possi bl e. "   I d.  at  267.    

¶89 Many ot her  st at e appel l at e cour t s have di st i ngui shed 

Wel sh because t he of f ense at  i ssue t her e was ci v i l  and di d not  

i ncl ude possi bl e i ncar cer at i on. 5  These cour t s  have t her eby 

r ej ect ed t he Mi kkel son r ul e t hat  j ai l abl e mi sdemeanor  of f enses 

ar e not  suf f i c i ent  t o suppor t  a war r ant l ess home ent r y i n hot  

pur sui t  of  a f l eei ng suspect .   See Mi kkel son,  256 Wi s.  2d 132,  

¶17.   These j udi c i al  i nt er pr et at i ons of  Wel sh and McAr t hur  ar e 

consi st ent  wi t h t he Supr eme Cour t ' s  s i gnal  t hat  t he cr i t i cal  

f act or  i s not  t he nat ur e of  t he of f ense but  " t he penal t y t hat  

may at t ach t o any par t i cul ar  of f ense. "   Wel sh,  466 U. S.  at  754 

n. 14.   They al so r ef l ect  t he f act  t hat  Wel sh i t sel f  c i t ed t wo 

hot  pur sui t  cases i nvol v i ng mi sdemeanor s.   I d.  at  752- 53 ( c i t i ng 

St at e v.  Penas,  263 N. W. 2d 835 ( Neb.  1978) ;  St at e v.  

Ni eder meyer ,  617 P. 2d 911 ( Or .  Ct .  App.  1980) ) .  

¶90 The j ai l abl e/ nonj ai l abl e di st i nct i on not ed by t he 

aut hor i t i es above cor r el at es wi t h t hi s cour t ' s  di scussi on of  

Wel sh i n St at e v.  Hughes,  2000 WI  24,  233 Wi s.  2d 280,  607 

N. W. 2d 621,  a pr e- McAr t hur  case.   Al t hough Hughes i nvol ved a 

                                                 
5 See,  e. g. ,  Peopl e v.  Lavoyne M. ,  270 Cal .  Rpt r .  394,  395-

96 ( Cal .  Ct .  App.  1990) ;  Mendez v.  Peopl e,  986 P. 2d 275,  283 
( Col o.  1999) ;  Dyer  v.  St at e,  680 So. 2d 612,  613 ( Fl a.  Di st .  Ct .  
App.  1996) ;  Thr eat t  v.  St at e,  524 S. E. 2d 276,  280 ( Ga.  Ct .  App.  
1999) ;  Ci t y of  Ki r ksvi l l e v.  Guf f ey,  740 S. W. 2d 227,  228- 29 ( Mo.  
Ct .  App.  1987) ;   St at e v.  Ni kol a,  821 A. 2d 110,  117- 18 ( N. J.  
Super .  Ct .  App.  Di v.  2003) ;  Peopl e v.  Odenwel l er ,  527 N. Y. S. 2d 
127,  129- 30 ( N. Y.  App.  Di v.  1988) ;  Beaver  v.  St at e,  106 S. W. 3d 
243,  248- 49 ( Tex.  Cr i m.  App.  2003) ;  Cher r y v.  Commonweal t h,  605 
S. E. 2d 297,  306- 07 ( Va.  Ct .  App.  2004) .  
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war r ant l ess ent r y pr emi sed upon t he exi gency of  pot ent i al  

dest r uct i on of  evi dence ( bur ni ng mar i j uana) ,  t he cour t ' s  

anal ysi s of  Wel sh i s apt .   I d. ,  ¶¶30- 31,  39.    

¶91 Thi s cour t  cor r ect l y ant i c i pat ed McAr t hur  when i t  

not ed t hat  t he Wel sh Cour t  " di d not  def i ni t i vel y say .  .  .  t hat  

cer t ai n cat egor i es of  of f enses ar e per  se i nsuf f i c i ent l y gr ave 

t o j ust i f y a war r ant l ess ent r y,  onl y t hat  t he mi nor ,  

noncr i mi nal ,  nonj ai l abl e t r af f i c  v i ol at i on i n t hat  case ( f i r st  

of f ense dr unk dr i v i ng)  was so. "   I d. ,  ¶30 ( second emphasi s 

added) .   Thi s cour t  eval uat ed t he over al l  penal t y st r uct ur e f or  

mar i j uana- r el at ed of f enses whi l e expr essl y not i ng t hat  f i r st -

t i me mar i j uana of f enses wer e mi sdemeanor s subj ect  t o puni shment  

of  up t o s i x mont hs of  i ncar cer at i on.   I d. ,  ¶¶36- 37.   The cour t  

det er mi ned t hat  even a f i r st - of f ense mar i j uana possessi on was 

t r eat ed " s i gni f i cant l y mor e ser i ousl y t han t he noncr i mi nal ,  

nonj ai l abl e f i r st  of f ense dr unk dr i v i ng v i ol at i on i nvol ved i n 

Wel sh. "   I d. ,  ¶39 ( emphasi s added) .    

¶92 The Wi sconsi n Legi s l at ur e has det er mi ned t hat  al l  

mi sdemeanor s,  r egar dl ess of  c l ass,  ar e " ser i ous"  of f enses 

because al l  mi sdemeanor s ar e j ai l abl e of f enses.   Wi s.  St at .  

§ 939. 51.   The l egi s l at ur e coul d have cr eat ed a c l ass of  " mi nor "  

or  " pet t y"  mi sdemeanor s f or  whi ch i ncar cer at i on i s not  an 

avai l abl e puni shment . 6  I t  has not  done so.   Thus,  ever y 

                                                 
6 Sever al  st at es have cl asses of  mi sdemeanor  of f enses not  

subj ect  t o pot ent i al  i mpr i sonment .   Some exampl es:    
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mi sdemeanor  i s ser i ous i n t he sense t hat  i t  ent ai l s a pot ent i al  

depr i vat i on of  l i ber t y.   See,  e. g. ,  Paul ,  548 N. W. 2d at  267 

( " The l egi s l at ur e .  .  .  has c l ear l y and consi st ent l y i ndi cat ed 

t hat  dr i v i ng under  t he i nf l uence of  al cohol  i s  a ser i ous 

of f ense.   The st at ut e under  whi ch [ t he def endant ]  was 

char ged .  .  .  i s  c l assi f i ed as a cr i mi nal  of f ense f or  whi ch 

i mpr i sonment  i s possi bl e. "  ( Fi r s t  emphasi s added. ) ) .   I nst ead of  

r equi r i ng of f i cer s t o di st i ngui sh f el oni es f r om mi sdemeanor s i n 

t he mi dst  of  hot  pur sui t ,  t hi s cour t  shoul d r educe conf usi on f or  

                                                                                                                                                             
• Mi nnesot a has a c l ass of  of f enses desi gnat ed " pet t y"  

mi sdemeanor s.   " ' Pet t y mi sdemeanor '  means a pet t y of f ense 
whi ch i s pr ohi bi t ed by st at ut e,  whi ch does not  const i t ut e a 
cr i me and f or  whi ch a sent ence of  a f i ne of  not  mor e t han $300 
may be i mposed. "   Mi nn.  St at .  § 609. 02,  Subd.  4a ( 2007) .    

• Nebr aska' s " Cl ass I V"  and " Cl ass V"  mi sdemeanor s ar e 
nonj ai l abl e and subj ect  onl y t o maxi mum f i nes of  $500 and 
$100,  r espect i vel y.   Neb.  Rev.  St at .  § 28- 106( 1)  ( 2007) .    

• New Hampshi r e c l assi f i es of f enses as " f el ony, "  " mi sdemeanor , "  
or  " v i ol at i on. "   N. H.  Rev.  St at .  Ann.  § 625: 9,  I I  ( 2008) .   
Onl y a " f el ony"  and " mi sdemeanor "  ar e consi der ed cr i mes.   I d.   
" A c l ass B mi sdemeanor  i s any cr i me .  .  .  f or  whi ch t he 
maxi mum penal t y does not  i ncl ude any t er m of  i mpr i sonment . "   
N. H.  Rev.  St at .  Ann.  § 625: 9,  I V( b)  ( 2008) .  

• Ohi o has a c l ass of  " mi nor  mi sdemeanor s"  f or  whi ch puni shment  
cannot  exceed a $150 f i ne,  communi t y ser vi ce,  or  a f i nanci al  
sanct i on not  const i t ut i ng a f i ne.   Ohi o Rev.  Code Ann.  § 
2901. 02( A) ,  ( G)  ( West  2006) .  

• Texas'  " Cl ass C"  mi sdemeanor s ar e subj ect  t o no i mpr i sonment  
and a f i ne " not  t o exceed $500. "   Tex.  Penal  Code Ann.  § 12. 23 
( Ver non 2003) .  

• Vi r gi ni a' s " Cl ass 3"  and " Cl ass 4"  mi sdemeanor s ar e 
nonj ai l abl e and subj ect  onl y t o maxi mum f i nes of  $500 and 
$250,  r espect i vel y.   Va.  Code Ann.  § 18. 2- 11( c) - ( d)  ( 2004) .  
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l aw enf or cement  by mai nt ai ni ng t he r ul e t hat  al l  cr i mi nal  

of f enses ( f el oni es and mi sdemeanor s)  suppor t  t he exi gency of  hot  

pur sui t . 7  Such a r ul e f ai t hf ul l y r ef l ect s t he l egi s l at ur e' s 

c l assi f i cat i on of  bot h f el oni es and mi sdemeanor s as " j ai l abl e"  

and t her ef or e " ser i ous. "    

¶93 A f el ony- onl y r ul e f or  hot  pur sui t  al l ows t he 

per pet r at or  of  a ser i ous mi sdemeanor  of f ense,  f or  whi ch j ai l  

t i me i s a penal t y,  t o avoi d i mmedi at e ar r est  mer el y because of  

t he l abel  ( " f el ony"  or  " mi sdemeanor " )  chosen by t he l egi s l at ur e.   

See i d. 8  Thi s f or t ui t y i s ver y di f f i cul t  t o def end.  

                                                 
7 Aski ng l aw enf or cement  of f i cer s t o dr aw a l i ne bet ween 

cr i mi nal  of f enses and ci v i l  of f enses i s one t hi ng;  aski ng t hem 
t o r emember  whet her  an of f ense i s cat egor i zed as a f el ony or  a 
mi sdemeanor ,  or  t o assess whet her  an of f ense wi l l  be char ged as 
a f el ony or  a mi sdemeanor  based on i ncompl et e evi dence,  i s qui t e 
anot her .   The i mpr act i cal i t y of  t he di st i nct i on i s obvi ous.  

8 The Mi nnesot a Supr eme Cour t  al so quest i oned t he i dea t hat  
a br i ght  l i ne f el ony- onl y r ul e woul d ai d l aw enf or cement .   St at e 
v.  Paul ,  548 N. W. 2d 260,  268 ( Mi nn.  1996) .   The cour t  st at ed:    

The det er mi nat i on of  whet her  an of f ense i s a f el ony or  
a ser i ous mi sdemeanor  i s not  one t hat  we shoul d f or ce 
of f i cer s t o make on t he spot  i n t he t ense and of t en 
danger ous ci r cumst ances of  hot  pur sui t .   See Payt on 
[ v.  New Yor k] ,  445 U. S.  [ 573,  619 ( 1980) ]  ( Whi t e,  J. ,  
di ssent i ng) .   Adopt i ng a br i ght - l i ne r ul e based on t he 
l egi s l at ur e' s c l assi f i cat i on of  conduct  as a 
mi sdemeanor  woul d al so sweep away any possi bi l i t y  t hat  
war r ant l ess home ar r est s woul d be j ust i f i ed f or  t hose 
mi sdemeanor s i n whi ch t he under l y i ng conduct  i s 
ser i ous,  or  when t he under l y i ng of f ense i s mi nor ,  but  
subsequent  act i v i t y by t he per pet r at or  dur i ng hi s 
f l i ght  f r om t he pol i ce el evat es t he s i t uat i on t o a 
ser i ous one.    

Paul ,  548 N. W. 2d at  268.  
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¶94 The cont i nui ng val i di t y of  Mi kkel son f ost er s such 

i nj ust i ce.   Mi kkel son i s pl ai nl y i nconsi st ent  wi t h McAr t hur .   

The Uni t ed St at es Supr eme Cour t  has never  hel d t hat  a 

mi sdemeanor  of f ense cannot  pr ovi de j ust i f i cat i on f or  a 

war r ant l ess home ent r y and ar r est  i n hot  pur sui t .   Mi kkel son 

est abl i shes such a per  se r ul e and shoul d be over r ul ed.  

B.  Hot  Pur sui t  

¶95 Thi s cour t ' s  deci s i ons i n St at e v.  Smi t h,  131 

Wi s.  2d 220,  229,  388 N. W. 2d 601 ( 1986) ,  and St at e v.  Ri cht er ,  

2000 WI  58,  ¶29,  235 Wi s.  2d 524,  612 N. W. 2d 29,  i dent i f i ed hot  

pur sui t  of  a suspect  as one of  f our  r ecogni zed exi gent  

c i r cumst ances aut hor i z i ng a war r ant l ess home ent r y and ar r est .  

¶96 Bef or e set t i ng f or t h t he exi gent  c i r cumst ances 

st andar ds l ai d out  i n Smi t h and Ri cht er ,  i t  i s  hel pf ul  t o put  

t hese cases i n hi st or i cal  cont ext  wi t h ot her  Wi sconsi n and 

Uni t ed St at es Supr eme Cour t  deci s i ons r ecogni z i ng t he l i mi t ed 

r i ght  of  pol i ce t o ent er  a home wi t hout  a war r ant  t o ar r est  a 

suspect  when pol i ce have pr obabl e cause.    

¶97 Agnel l o v.  Uni t ed St at es,  269 U. S.  20 ( 1925) ,  

i l l ust r at es an exampl e of  a cr i me commi t t ed i n t he home and 

vi ewed by pol i ce out si de.   Agnel l o i nvol ved t he quest i on whet her  

t he sear ch and sei zur e of  evi dence i n def endant  Fr ank Agnel l o' s 

house vi ol at ed t he Four t h Amendment .   I d.  at  30.   Two i nf or mant s 

wer e empl oyed by gover nment  r evenue agent s t o go t o t he home of  

def endant  St ephen Al ba at  138 Uni on St r eet ,  Br ookl yn,  New Yor k,  

t o ar r ange a nar cot i cs pur chase f r om Al ba and def endant  Ant oni o 

Cent or i no.   I d.  at  28.   At  a pr el i mi nar y v i s i t  t o Al ba' s house,  
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t he i nf or mant s had r ecei ved sampl es of  cocai ne and schedul ed a 

pur chase f or  t he next  week.   I d.   When t he pai r  r et ur ned t o 

Al ba' s house at  t he agr eed t i me,  t hey wer e accompani ed by s i x 

r evenue agent s and a c i t y pol i ceman who r emai ned di scr eet l y 

out si de.   I d.  

¶98 Dur i ng t he oper at i on,  Al ba l ef t  hi s house and r et ur ned 

wi t h Cent or i no.   I d.   Nei t her  man pr oduced any nar cot i cs f or  t he 

i nf or mant s.   I d.   Af t er  t he i nf or mant s r ef used t o go t o 

Cent or i no' s house at  172 Col umbi a St r eet ,  Cent or i no went  t her e 

al one t o f et ch dr ugs.   I d.   He was f ol l owed by some of  t he 

agent s.   I d.   Cent or i no t hen went  t o 167 Col umbi a St r eet ,  a 

bui l di ng t hat  was par t  gr ocer y st or e——owned by def endant  Thomas 

Pace and def endant  Thomas Agnel l o——and par t  house——owned by 

def endant  Fr ank Agnel l o and Pace.   I d.  

¶99 I n a shor t  t i me,  Cent or i no,  Pace,  and t he Agnel l os 

came out  of  167 Col umbi a St r eet  and went  back t o Al ba' s house.   

I d.   Looki ng t hr ough t he wi ndows,  t he agent s on wat ch saw Fr ank 

Agnel l o pr oduce a number  of  smal l  packages f or  del i ver y t o one 

of  t he i nf or mant s and saw an i nf or mant  hand money over  t o Al ba.   

I d.  at  28- 29.   Upon vi ewi ng t hi s t r ansact i on,  agent s r ushed i nt o 

Al ba' s house,  ar r est ed al l  t he def endant s,  and f ound and sei zed 

packages cont ai ni ng cocai ne on t he t abl e wher e t he t r ansact i on 

t ook pl ace.   I d.  at  29.   Agent s t hen went  t o 167 Col umbi a 

St r eet ,  ent er ed,  and sear ched t he pr emi ses wi t hout  a war r ant .   

I d.   They f ound and sei zed a can of  cocai ne i n Fr ank Agnel l o' s 

bedr oom,  and t hi s evi dence was subsequent l y used at  t r i al  as 

evi dence agai nst  t he def endant s.   I d.  at  29- 30.    
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¶100 The Cour t  concl uded t hat  t he war r ant l ess sear ch and 

sei zur e of  evi dence f r om Fr ank Agnel l o' s house vi ol at ed t he 

Four t h Amendment  because t hese act i ons wer e not  i nci dent  t o t he 

ear l i er  ar r est s.   I d.  at  31 ( c i t i ng Si l ver t hor ne Lumber  Co.  v.  

Uni t ed St at es,  251 U. S.  385,  391 ( 1920) ;  Peopl e v.  Conway,  195 

N. W.  679 ( Mi ch.  1923) ;  Gambl e v.  Keyes,  153 N. W.  888 ( S. D.  

1915) ) .   The sear ch of  Agnel l o' s house was at t enuat ed i n bot h 

t i me and pl ace f r om t he ear l i er  ar r est s,  as Fr ank Agnel l o' s 

house was sever al  bl ocks f r om Al ba' s house.   Agnel l o,  269 U. S.  

at  30- 31.   Si gni f i cant l y,  t he Cour t  not ed no const i t ut i onal  

pr obl em wi t h t he war r ant l ess pol i ce ent r y of  Al ba' s house and 

t he ar r est  of  t he def endant s i n t hat  house af t er  agent s  

wi t nessed t he dr ug t r ansact i on t hr ough t he wi ndows.   I d.  at  30.   

The Cour t  st at ed:    

The r i ght  wi t hout  a sear ch war r ant  
cont empor aneousl y t o sear ch per sons l awf ul l y ar r est ed 
whi l e commi t t i ng cr i me and t o sear ch t he pl ace wher e 
t he ar r est  i s  made i n or der  t o f i nd and sei ze t hi ngs 
connect ed wi t h t he cr i me as i t s f r ui t s or  as t he means 
by whi ch i t  was commi t t ed,  as wel l  as weapons and 
ot her  t hi ngs t o ef f ect  an escape f r om cust ody,  i s not  
t o be doubt ed.   See Car r ol l  v.  Uni t ed St at es,  267 U. S.  
132,  158 ( 1925) ;  Weeks v.  Uni t ed St at es,  232 U. S.  383,  
392 ( 1914) .   The l egal i t y of  t he ar r est s or  of  t he 
sear ches and sei zur es made at  t he home of  Al ba i s not  
quest i oned.   Such sear ches and sei zur es nat ur al l y and 
usual l y apper t ai n t o and at t end such ar r est s.  

Agnel l o,  269 U. S.  at  30 ( emphasi s added) .    

¶101 Al t hough Agnel l o f ocused pr i mar i l y on t he l egal i t y of  

t he sear ch of  t he Agnel l o home and t he subsequent  sei zur e of  

evi dence f ound i nsi de,  t he Cour t ' s  endor sement  of  t he 

war r ant l ess ar r est  of  sever al  suspect s i n t he Al ba home af t er  
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vi ewi ng a dr ug t r ansact i on t hr ough t he wi ndows i l l ust r at es t he 

pr i nci pl e t hat  a war r ant l ess ar r est  can be ef f ect uat ed i n a home 

when a cr i me i s  wi t nessed by of f i cer s out si de and an ar r est  i s  

subsequent l y,  and i mmedi at el y,  pur sued i nsi de.  

¶102 The Cour t  f i r s t  used t he t er m " hot  pur sui t "  t o 

descr i be exi gent  c i r cumst ances t hat  mi ght  j ust i f y a war r ant l ess 

home ent r y and ar r est  i n Johnson v.  Uni t ed St at es,  333 U. S.  10 

( 1948) .   Johnson i nvol ved t he war r ant l ess ent r y and sear ch of  a 

hot el  r oom by an of f i cer  af t er  t he smel l  of  bur ni ng opi um 

emanat i ng f r om wi t hi n was di scover ed and r epor t ed by a pol i ce 

i nf or mant .   I d.  at  12.   Pol i ce ar r i ved out si de t he def endant ' s 

r oom,  knocked on her  door ,  and t he def endant  opened i t .   I d.   

The smel l  of  bur ni ng opi um was i mmedi at el y appar ent  t o t he 

of f i cer s when t hey r eached t he door ,  and t he def endant  was 

ar r est ed and her  r oom sear ched.   I d.   The sear ch r eveal ed opi um 

and a smoki ng appar at us,  t he l at t er  bei ng war m,  appar ent l y f r om 

r ecent  use.   I d.   The def endant  sought  t o have t he evi dence 

suppr essed.   I d.  

¶103 The Cour t  not ed t hat  " [ t ] her e ar e except i onal  

c i r cumst ances i n whi ch,  on bal anci ng t he need f or  ef f ect i ve l aw 

enf or cement  agai nst  t he r i ght  of  pr i vacy,  i t  may be cont ended 

t hat  a magi st r at e' s war r ant  f or  sear ch may be di spensed wi t h. "   

I d.  at  14- 15.   However ,  t he Cour t  hel d i n f avor  of  t he 

def endant ,  concl udi ng t hat  no such exi gency was pr esent .   I d.  at  

15.   The Cour t  di st i ngui shed Johnson' s s i t uat i on by l i s t i ng 

c i r cumst ances not  pr esent  t hat  woul d have ot her wi se j ust i f i ed a 

war r ant l ess ent r y:  " No suspect  was f l eei ng or  l i kel y t o t ake 
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f l i ght .   The sear ch was of  per manent  pr emi ses,  not  of  a movabl e 

vehi c l e.   No evi dence or  cont r aband was t hr eat ened wi t h r emoval  

or  dest r uct i on,  except  per haps t he f umes whi ch we suppose i n 

t i me woul d di sappear . "   I d.  

¶104 The Gover nment  ar gued t hat  t he war r ant l ess ent r y and 

ar r est  di d not  v i ol at e t he Four t h Amendment  because t he ar r est  

was made i n " hot  pur sui t . "   I d.  at  16 n. 7.   The Cour t  sai d t hat  

t her e was " no el ement  of  ' hot  pur sui t '  i n t he ar r est  of  one who 

was not  i n f l i ght ,  was compl et el y sur r ounded by agent s bef or e 

she knew of  t hei r  pr esence,  who cl ai ms wi t hout  deni al  t hat  she 

was i n bed at  t he t i me,  and who made no at t empt  t o escape. "   I d.  

¶105 Ni net een year s af t er  Johnson,  t he Cour t  expanded upon 

t hi s di scussi on i n a semi nal  deci s i on concer ni ng t he exi gent  

c i r cumst ances doct r i ne. 9  I n War den,  Mar yl and Peni t ent i ar y v.  

Hayden,  387 U. S.  294 ( 1967) ,  pol i ce of f i cer s had pr obabl e cause 

t o bel i eve t hat  an ar med r obber  had ent er ed a par t i cul ar  house.   

I d.  at  297.   Wi t hi n mi nut es of  r ecei v i ng a di spat ch,  an 

unspeci f i ed number  of  of f i cer s ar r i ved out si de t he house.   I d.   

One of  t he of f i cer s knocked and announced t hei r  pr esence,  a 

woman answer ed t he door ,  and pol i ce t ol d her  t hey bel i eved t hat  

                                                 
9 I n Uni t ed St at es v.  Sant ana,  427 U. S.  38 ( 1976) ,  t he Cour t  

obser ved t hat  " War den was based upon t he ' exi genci es of  t he 
s i t uat i on, '  and di d not  use t he t er m ' hot  pur sui t . ' "   I d.  at  43 
n. 3 ( c i t at i on omi t t ed) .   Al t hough t he War den maj or i t y di d not  
use t he t er m " hot  pur sui t , "  t he concur r i ng opi ni on of  Just i ce 
Abe For t as and t he di ssent i ng opi ni on of  Just i ce Wi l l i am Dougl as 
bot h used t he t er m.   War den,  Md.  Peni t ent i ar y v.  Hayden,  387 
U. S.  294,  310,  321 ( 1967)  ( For t as,  J. ,  concur r i ng)  ( Dougl as,  J. ,  
di ssent i ng) .   For  excer pt s f r om t hese opi ni ons,  see t he Appendi x 
at t ached her et o.  
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a r obber  had ent er ed t he house.   I d.   Pol i ce asked t o sear ch t he 

house,  and t he woman di d not  obj ect .   I d.   Of f i cer s ent er ed and 

spr ead out  l ooki ng f or  t he suspect .   I d.  at  298.   Def endant  

Hayden was di scover ed i n a bedr oom,  f ei gni ng sl eep,  and was 

ar r est ed.   I d.   At  t he same t i me,  of f i cer s i n ot her  par t s of  t he 

house came upon and sei zed i t ems t hat  wer e r el at ed t o t he 

r obber y.   I d.    

¶106 The Cour t  hel d t hat  nei t her  t he war r ant l ess ent r y of  

t he house,  nor  t he subsequent  war r ant l ess sear ch f or  t he 

suspect ed r obber ,  of f ended any const i t ut i onal  pr i nci pl e.   I d.   

Under  t he c i r cumst ances pr esent ed,  " ' t he exi genci es of  t he 

s i t uat i on made t hat  cour se i mper at i ve. ' "   I d.   ( quot i ng McDonal d 

v.  Uni t ed St at es,  335 U. S.  451,  456 ( 1948) ) .   Pol i ce " act ed 

r easonabl y when t hey ent er ed t he house and began t o sear ch f or  a 

man of  t he descr i pt i on t hey had been gi ven and f or  weapons whi ch 

he had used i n t he r obber y or  mi ght  use agai nst  t hem. "   War den,  

387 U. S.  at  298.   The Cour t  hel d t hat  " [ t ] he Four t h Amendment  

does not  r equi r e pol i ce of f i cer s t o del ay i n t he cour se of  an 

i nvest i gat i on i f  t o do so woul d gr avel y endanger  t hei r  l i ves or  

t he l i ves of  ot her s. "   I d.  at  298- 99.   The Cour t  concl uded t hat  

" [ s] peed her e was essent i al ,  and onl y a t hor ough sear ch of  t he 

house f or  per sons and weapons coul d have i nsur ed t hat  Hayden was 

t he onl y man pr esent  and t hat  t he pol i ce had cont r ol  of  al l  

weapons whi ch coul d be used agai nst  t hem or  t o ef f ect  an 

escape. "   I d.  at  299.  

¶107 Ni ne year s af t er  War den,  t he Cour t  addr essed t he " hot  

pur sui t "  exi gency doct r i ne i n Uni t ed St at es v.  Sant ana,  427 U. S.  
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38 ( 1976) .   I n Sant ana,  a cont r ol l ed dr ug pur chase was ar r anged 

i n whi ch an associ at e of  def endant  Sant ana was dr opped of f  by an 

under cover  pol i ce of f i cer  at  Sant ana' s r esi dence t o obt ai n 

her oi n.   I d.  at  39- 40.   The associ at e,  who di d not  r eal i ze she 

was i nvol ved i n a pol i ce oper at i on,  went  i nsi de wi t h mar ked 

cur r ency t o get  dr ugs,  r et ur ned t o t he of f i cer ' s car ,  gave 

her oi n t o t he of f i cer ,  and was ar r est ed.   I d.  at  40.   The 

associ at e t hen t ol d t he of f i cer  t hat  Sant ana had r et ai ned t he 

mar ked cur r ency.   I d.    

¶108 Pol i ce of f i cer s pr oceeded t o Sant ana' s house and saw 

her  st andi ng i n t he f r ont  door  hol di ng a br own paper  bag.   I d.   

The of f i cer s pul l ed t hei r  van wi t hi n 15 f eet  of  Sant ana,  shout ed 

" pol i ce, "  and di spl ayed t hei r  i dent i f i cat i on.   I d.   Sant ana 

r et r eat ed i nt o t he vest i bul e of  her  home,  pol i ce f ol l owed,  and 

Sant ana was ar r est ed.   I d.   Pol i ce sei zed bot h t he bag Sant ana 

was hol di ng,  whi ch cont ai ned her oi n,  and some of  t he mar ked 

cur r ency Sant ana possessed.   I d.  at  40- 41.   Sant ana was char ged 

wi t h possessi on of  her oi n wi t h i nt ent  t o di st r i but e,  a f el ony,  

and she moved t o suppr ess t he her oi n and money f ound af t er  her  

ar r est  on t he gr ound t hat  pol i ce act ed wi t hout  a war r ant .   I d.  

at  41.  

¶109 The Cour t  hel d t hat  t he ar r est  di d not  v i ol at e t he 

Four t h Amendment  and concl uded t hat  Sant ana' s act  of  r et r eat i ng 

i nt o her  home coul d not  t hwar t  an ot her wi se pr oper  ar r est  based 

on pr obabl e cause.   I d.  at  42.   The Cour t  not ed t hat  Sant ana was 

i n a " publ i c"  pl ace f or  Four t h Amendment  pur poses when she was 

spot t ed by pol i ce whi l e st andi ng at  her  door st ep and t hat  she 
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subsequent l y r et r eat ed i nt o a " pr i vat e"  pl ace.   I d.  ( c i t at i on 

omi t t ed) .   The Cour t  c i t ed War den and concl uded t hat  Sant ana' s 

case i nvol ved a t r ue " hot  pur sui t "  suf f i c i ent  t o j ust i f y a 

war r ant l ess ent r y.   I d.  at  42- 43.   The Cour t  not ed t hat  " ' hot  

pur sui t '  means some sor t  of  a chase,  but  i t  need not  be an 

ext ended hue and cr y i n and about  [ t he]  publ i c st r eet s. "   I d.  at  

43 ( i nt er nal  quot at i on mar ks omi t t ed) .   The f act  t hat  t he 

pur sui t  ended al most  as soon as i t  began di d not  r ender  i t  any 

t he l ess a " hot  pur sui t "  suf f i c i ent  t o j ust i f y t he war r ant l ess 

ent r y i nt o Sant ana' s house.   I d.  at  43.   The Cour t  concl uded 

t hat  " a suspect  may not  def eat  an ar r est  whi ch has been set  i n 

mot i on i n a publ i c pl ace .  .  .  by t he expedi ent  of  escapi ng t o a 

pr i vat e pl ace. "   I d.  at  43.  

¶110 Wi sconsi n has consi st ent l y r ecogni zed t he exi gent  

c i r cumst ances pr i nci pl es est abl i shed by t he Uni t ed St at es 

Supr eme Cour t ,  par t i cul ar l y t hose r el at ed t o " hot  pur sui t . "   For  

exampl e,  i n West  v.  St at e,  74 Wi s.  2d 390,  246 N. W. 2d 675 

( 1976) ,  t hi s cour t  was pr esent ed wi t h f act s subst ant i al l y  

s i mi l ar  t o t hose i n War den and concl uded t hat  t he war r ant l ess 

pol i ce ent r y of  a home t o appr ehend suspect ed r obber s,  who had 

ent er ed t he home onl y mi nut es bef or e,  was not  unr easonabl e.   I d.  

at  400.   The cour t  r el i ed heavi l y upon War den t o concl ude t hat  

" t he exi genci es of  t he s i t uat i on made t he cour se whi ch was t aken 

i mper at i ve. "   I d.  at  399 ( c i t i ng War den,  387 U. S.  at  298,  299) .  

¶111 I n St at e v.  Monahan,  76 Wi s.  2d 387,  396,  396 n. 7,  251 

N. W. 2d 421 ( 1977) ,  t hi s cour t  agai n c i t ed War den as aut hor i t y 
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f or  t he pr oposi t i on t hat  " hot  pur sui t "  pr esent s  a c i r cumst ance 

" whi ch may j ust i f y an except i on t o t he war r ant  r equi r ement . "  

¶112 I n Laasch v.  St at e,  84 Wi s.  2d 587,  267 N. W. 2d 278 

( 1978) ,  t hi s cour t  consi der ed t he case of  Kar yn Laasch ( Laasch) ,  

who was ar r est ed and j ai l ed f or  sel l i ng cocai ne t o a pol i ce 

i nf or mer ,  r el eased t wo days l at er ,  and t hen ar r est ed i n her  

apar t ment ,  wi t hout  a war r ant ,  13 days af t er  t he f i r st  ar r est .   

I d.  at  588- 89.   Laasch ar gued t hat  t he second ar r est  const i t ut ed 

an unr easonabl e sei zur e pr ohi bi t ed by t he Four t h Amendment  and 

Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on.   I d.  at  

591.   Thi s cour t  agr eed and concl uded t hat ,  despi t e pr obabl e 

cause,  " t he ar r est  was t ai nt ed by t he war r ant l ess ent r y of  t he 

def endant ' s home. "   I d.  at  592.   The cour t  not ed t hat  t he st at e 

i dent i f i ed no exi gent  c i r cumst ances necessi t at i ng a war r ant l ess 

ent r y,  and sai d t he r ecor d was ber ef t  of  such ci r cumst ances:    

The ar r est  was not  made i n " hot  pur sui t " ;  t her e was no 
t hr eat  t o t he saf et y of  ot her  per sons;  t her e was no 
r i sk t hat  evi dence woul d be dest r oyed,  s i nce t he 
del i ver ed subst ance had been sei zed at  t he t i me of  t he 
pr evi ous ar r est ;  and any suggest i on t hat  t he pol i ce 
f ear ed t he def endant  woul d f l ee i s di spel l ed by t he 
f act  t hat  she had been r el eased f or  appr oxi mat el y t wo 
weeks.  

I d.   The cour t  r ecogni zed t hat  war r ant l ess i n- house ar r est s had 

pr evi ousl y been uphel d by t he Wi sconsi n Supr eme Cour t  and Uni t ed 

St at es Supr eme Cour t  on t he gr ounds of  consent  or  exi gent  

c i r cumst ances.   I d.  at  593- 94 ( c i t i ng Johnson v.  St at e,  75 

Wi s.  2d 344,  351,  352,  249 N. W. 2d 593 ( 1976) ;  West ,  74 

Wi s.  2d 390;  Ri nehar t  v.  St at e,  63 Wi s.  2d 760,  218 N. W. 2d 323 

( 1974) ) .   The cour t  al so appr ovi ngl y c i t ed Sant ana and War den as 
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exampl es of  cases wher e a war r ant l ess home ent r y and ar r est  was 

uphel d because of  t he exi st ence of  exi gent  c i r cumst ances.   I d.  

at  595- 96.  

¶113 I n Smi t h,  t he cour t  bui l t  upon Laasch and t he f eder al  

r ul e of  exi gent  c i r cumst ances and set  f or t h a l i s t  of  f act or s 

and an obj ect i ve t est  t o eval uat e t he j ust i f i cat i ons f or  a 

war r ant l ess home ent r y by pol i ce.   Smi t h,  131 Wi s.  2d at  229 

( c i t i ng Laasch,  84 Wi s.  2d at  595- 96;  St eagal d v .  Uni t ed St at es,  

451 U. S.  204,  211- 12 ( 1981) ) .   The Smi t h cour t  i dent i f i ed f our  

cat egor i es of  c i r cumst ances t hat ,  when measur ed agai nst  t he t i me 

needed t o obt ai n a war r ant ,  woul d const i t ut e t he exi gent  

c i r cumst ances r equi r ed f or  a war r ant l ess ent r y:  " ( 1)  An ar r est  

made i n ' hot  pur sui t , '  ( 2)  a t hr eat  t o saf et y of  a suspect  or  

ot her s,  ( 3)  a r i sk t hat  evi dence woul d be dest r oyed,  and ( 4)  a 

l i kel i hood t hat  t he suspect  woul d f l ee. "   Smi t h,  131 Wi s.  2d at  

229 ( c i t i ng Laasch,  84 Wi s.  2d at  592) .   The cour t  concl uded 

t hat  whet her  t he c i r cumst ances of  a war r ant l ess ent r y wer e 

j ust i f i ed shoul d be measur ed by an obj ect i ve t est ,  namel y:  

" [ w] het her  a pol i ce of f i cer  under  t he c i r cumst ances known t o t he 

of f i cer  at  t he t i me r easonabl y bel i eves t hat  del ay i n pr ocur i ng 

a war r ant  woul d gr avel y endanger  l i f e or  r i sk  dest r uct i on of  

evi dence or  gr eat l y enhance t he l i kel i hood of  t he suspect ' s 

escape. "   Smi t h,  131 Wi s.  2d at  230.    

¶114 The Smi t h cour t ' s  r el i ance on t he Supr eme Cour t ' s  

St eagal d deci s i on i s t el l i ng.   I n St eagal d,  t he Cour t  st at ed 

t hat  " a war r ant l ess ent r y of  a home woul d be j ust i f i ed i f  t he 

pol i ce wer e i n ' hot  pur sui t '  of  a f ugi t i ve. "   St eagal d,  451 U. S.  
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at  221 ( c i t i ng Sant ana,  427 U. S.  at  42- 43;  War den,  387 U. S.  294 

( 1967) ) . 10  A " f ugi t i ve"  has been def i ned as " [ o] ne who f l ees;  

used i n cr i mi nal  l aw wi t h t he i mpl i cat i on of  a f l i ght ,  evasi on,  

or  escape f r om ar r est ,  pr osecut i on,  or  i mpr i sonment . "   Bl ack' s  

Law Di ct i onar y 604 ( 5t h ed.  1979) .   The wor d " f ugi t i ve"  i s br oad 

enough t o cover  bot h f el ons and mi sdemeanant s.  

¶115 Four t een year s af t er  Smi t h,  i n Ri cht er  t hi s cour t  

r evi ewed a case i nvol v i ng a war r ant l ess home ent r y by a pol i ce 

of f i cer  based on hi s knowl edge of  an al l eged r ecent  br eak- i n 

acr oss t he st r eet .   Ri cht er ,  235 Wi s.  2d 524,  ¶1.   The 

ci r cumst ances of  t he case wer e summar i zed by t he cour t  as 

f ol l ows:    

[ A]  Mar i net t e Count y sher i f f ' s  deput y r esponded t o an 
ear l y- mor ni ng di spat ch of  a bur gl ar y i n pr ogr ess at  a 
t r ai l er  par k.   The vi ct i m f l agged down t he deput y as 
he ar r i ved on t he scene and t ol d hi m t hat  someone had 
br oken i nt o her  mobi l e home,  and t hat  she had seen t he 
i nt r uder  f l ee her  t r ai l er  and ent er  t he def endant ' s 
t r ai l er  acr oss t he st r eet .   The deput y obser ved si gns 
of  f or ced ent r y at  t he def endant ' s t r ai l er ——a wi ndow 
scr een was knocked out  and l y i ng on t he gr ound.   The 
deput y shi ned hi s f l ashl i ght  i n t he open wi ndow and 
at t r act ed t he at t ent i on of  t wo peopl e who wer e 
sl eepi ng on t he f l oor .   They opened t he door  and 
i dent i f i ed t he def endant ,  who was sl eepi ng on t he 
couch,  as t he owner  of  t he t r ai l er .   The deput y 
ent er ed t he t r ai l er ,  woke t he def endant ,  t ol d hi m what  
had happened and asked hi s per mi ssi on t o sear ch t he 
t r ai l er  f or  t he bur gl ar y suspect .   Per mi ssi on was 

                                                 
10 Recent l y,  i n Br i gham Ci t y v.  St uar t ,  547 U. S.  398 ( 2006) ,  

t he Cour t  r ei t er at ed t hat  " hot  pur sui t "  can const i t ut e a 
suf f i c i ent  exi gency f or  l aw enf or cement  t o make a war r ant l ess 
ent r y.   The Cour t  st at ed:  " We have hel d,  f or  exampl e,  t hat  l aw 
enf or cement  of f i cer s may make a war r ant l ess ent r y ont o pr i vat e 
pr oper t y .  .  .  t o engage i n ' hot  pur sui t '  of  a f l eei ng suspect . "   
I d.  at  403 ( c i t i ng Sant ana,  427 U. S.  at  42- 43) .    
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gr ant ed.   Dur i ng t he sear ch,  t he deput y obser ved 
mar i j uana i n pl ai n v i ew,  whi ch t he def endant  admi t t ed 
was hi s.  

I d.   The def endant  was char ged wi t h mar i j uana possessi on and 

sought  t o suppr ess t he physi cal  evi dence and st at ement s obt ai ned 

by pol i ce,  al l egi ng an i l l egal  ent r y.   I d. ,  ¶2.   Thi s cour t  

concl uded t hat  t he ent r y was " j ust i f i ed by exi gent  

c i r cumst ances——speci f i cal l y,  t he deput y ' s ' hot  pur sui t '  of  t he 

bur gl ar y suspect  and hi s need t o pr ot ect  t he saf et y of  t hose 

i nsi de t he t r ai l er . "   I d.  ( emphasi s added) .   

¶116 The cour t  eval uat ed t he ci r cumst ances and concl uded 

t hat  t he of f i cer ' s ent r y was " j ust i f i ed by t he exi gent  

c i r cumst ance of  hot  pur sui t . "   I d. ,  ¶36.   The cour t  not ed t hat  a 

war r ant l ess sear ch of  a home i s pr esumpt i vel y unr easonabl e under  

t he Four t h Amendment .   I d. ,  ¶28 ( c i t i ng Payt on v.  New Yor k,  445 

U. S.  573 ( 1980) ) .   However ,  t he cour t  hel d t hat  " t he Four t h 

Amendment  i s not  an absol ut e bar  t o war r ant l ess,  nonconsensual  

ent r i es i nt o pr i vat e r esi dences. "   Ri cht er ,  235 Wi s.  2d 524,  

¶28.   The cour t  st at ed t hat  t her e " ar e f our  wel l - r ecogni zed 

cat egor i es of  exi gent  c i r cumst ances t hat  have been hel d t o 

aut hor i ze a l aw enf or cement  of f i cer ' s war r ant l ess ent r y i nt o a 

home. "   I d. ,  ¶29 ( emphasi s added) .   These i ncl ude:  " 1)  hot  

pur sui t  of  a suspect ,  2)  a t hr eat  t o t he saf et y of  a suspect  or  

ot her s,  3)  a r i sk t hat  evi dence wi l l  be dest r oyed,  and 4)  a 

l i kel i hood t hat  t he suspect  wi l l  f l ee. "   I d. ,  ¶29 ( c i t i ng Smi t h,  

131 Wi s.  2d at  229) .   The cour t  t hen st at ed t he obj ect i ve t est  

t o det er mi ne whet her  t her e ar e exi gent  c i r cumst ances suppor t i ng 

a war r ant l ess ent r y:  " [ w] het her  a pol i ce of f i cer  under  t he 
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ci r cumst ances known t o t he of f i cer  at  t he t i me [ of  ent r y]  

r easonabl y bel i eves t hat  del ay i n pr ocur i ng a war r ant  woul d 

gr avel y endanger  l i f e or  r i sk dest r uct i on of  evi dence or  gr eat l y 

enhance t he l i kel i hood of  t he suspect ' s escape. "   I d. ,  ¶30 

( quot i ng Smi t h,  131 Wi s.  2d at  230) .    

¶117 An of f i cer  i n " hot  pur sui t "  does not  need t o make a 

spl i t - second det er mi nat i on about  t he avai l abi l i t y  of  " hot  

pur sui t "  as an exi gency j ust i f y i ng a war r ant l ess ent r y.   The 

of f i cer  has t o make a det er mi nat i on whet her  t her e i s pr obabl e 

cause t o make an ar r est  f or  a j ai l abl e cr i me.   Pr esumi ng 

pr obabl e cause,  pur sui t  of  t he suspect  i s j ust i f i ed.   As l ong as 

t he of f i cer  has pr obabl e cause t o ar r est  f or  a j ai l abl e cr i mi nal  

of f ense,  t he onl y r emai ni ng i mpor t ant  quest i on i s whet her  a 

chase or  pur sui t  sat i sf i es t he hot  pur sui t  def i ni t i on i n Wel sh——

" i mmedi at e or  cont i nuous pur sui t  of  t he [ def endant ]  f r om t he 

scene of  a cr i me. "   Wel sh,  466 U. S.  at  753.   Whet her  t he of f i cer  

r easonabl y bel i eves he was i n " hot  pur sui t "  i s not  necessar y.   

Thus,  i t  i s  har dl y sur pr i s i ng t hat  t hi s exi gency i s not  par t  of  

t he obj ect i ve t est  set  f or t h i n Smi t h and Ri cht er .  

¶118 Ther e i s no i mpl i cat i on i n our  case l aw t hat  " hot  

pur sui t "  cannot  st and al one as an exi gent  c i r cumst ance 

j ust i f y i ng a war r ant l ess home ent r y and ar r est .   On t he 

cont r ar y,  our  cases expl i c i t l y  r ecogni ze t hat  hot  pur sui t  i s  a 

suf f i c i ent  j ust i f i cat i on f or  a war r ant l ess ent r y and ar r est .   

Smi t h,  131 Wi s.  2d at  229;  Ri cht er ,  235 Wi s.  2d 524,  ¶29.  

¶119 Wi sconsi n i s not  al one i n t hi s v i ew.   Sever al  

j ur i sdi ct i ons have r ecogni zed t hat  hot  pur sui t  i s  a suf f i c i ent  
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exi gency t o suppor t  a war r ant l ess ent r y and ar r est .   The Supr eme 

Cour t  of  Ohi o hel d i n Ci t y of  Mi ddl et own v.  Fl i nchum,  765 N. E. 2d 

330 ( Ohi o 2002) ,  t hat  pol i ce may pur sue a suspect  i nt o hi s home 

i n hot  pur sui t  r egar dl ess of  whet her  t he of f ense f or  whi ch t he 

suspect  i s bei ng ar r est ed i s a f el ony or  a mi sdemeanor ,  even 

t hough no ot her  exi gency i s i nvol ved.   I d.  at  332.    

¶120 I n Fl i nchum,  of f i cer s saw t he def endant ' s car  wai t i ng 

at  a r ed t r af f i c  l i ght .   I d.  at  331.   When t he l i ght  t ur ned 

gr een,  t he def endant  spun hi s t i r es.   I d.   Of f i cer s f ol l owed t he 

def endant  and obser ved hi m st op hi s car ,  t hen accel er at e 

r api dl y,  causi ng hi s car  t o f i sht ai l .   I d.   The of f i cer s 

at t empt ed t o appr oach t he def endant ' s car  t wi ce,  but  each t i me 

t he def endant  f l ed f r om t he pol i ce.   I d.    

¶121 The of f i cer s event ual l y caught  up wi t h t he def endant  

and saw hi m st andi ng out si de hi s par ked car .   I d.   When t he 

def endant  saw t he of f i cer s '  cr ui ser ,  he r an t owar d t he r ear  

ent r ance of  hi s home.   I d.   One of  t he of f i cer s pur sued t he 

def endant ,  yel l i ng " st op"  and " pol i ce"  sever al  t i mes,  t o no 

avai l .   I d.   As t he pur sui t  cont i nued,  an of f i cer  hear d a r ear  

scr een door  s l am at  t he def endant ' s house.   I d.   The of f i cer  

t hen obser ved t he def endant  st andi ng i n hi s k i t chen 

appr oxi mat el y f i ve f eet  i nsi de hi s house.   I d.   Wi t hout  t he 

def endant ' s consent ,  t he of f i cer  ent er ed t he house and ar r est ed 

t he def endant ,  who was subsequent l y char ged wi t h r eckl ess 

oper at i on,  dr i v i ng under  t he i nf l uence of  al cohol ,  and r esi st i ng 

ar r est ,  al l  mi sdemeanor s.   I d.  at  331.  
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¶122 The Supr eme Cour t  of  Ohi o hel d t hat  t he war r ant l ess 

ent r y and ar r est  of  t he def endant  was j ust i f i ed by t he exi gency 

of  hot  pur sui t  al one.   I d.  at  332.   The cour t  decl ar ed t hat  " a 

suspect  may not  def eat  an ar r est  whi ch has been set  i n mot i on i n 

a publ i c pl ace .  .  .  by t he expedi ent  of  escapi ng t o a pr i vat e 

pl ace. "  I d.  ( quot i ng Sant ana,  427 U. S.  at  43) .   The cour t  not ed 

t hat  Sant ana i nvol ved a f el ony of f ense,  but  saw " no r eason t o 

di f f er ent i at e [ def endant ' s]  of f ense and gi ve hi m a f r ee pass 

mer el y because he was not  char ged wi t h a mor e ser i ous cr i me. "   

Fl i nchum,  765 N. W. 2d at  332.   Consequent l y,  t he cour t  hel d t hat  

" when of f i cer s,  havi ng i dent i f i ed t hemsel ves,  ar e i n hot  pur sui t  

of  a suspect  who f l ees t o a house i n or der  t o avoi d ar r est ,  t he 

pol i ce may ent er  wi t hout  a war r ant ,  r egar dl ess of  whet her  t he 

of f ense f or  whi ch t he suspect  i s bei ng ar r est ed i s a 

mi sdemeanor . "   I d.  

¶123 I n St at e v.  Paul  t he Mi nnesot a Supr eme Cour t  decl i ned 

t o adopt  a br i ght - l i ne r ul e t hat  woul d pr ohi bi t  of f i cer s f r om 

ent er i ng a suspect ed mi sdemeanant ' s home when of f i cer s ar e i n 

hot  pur sui t .   Paul ,  548 N. W. 2d at  268.   Paul  i nvol ved a 

def endant  char ged wi t h t he mi sdemeanor  of f ense of  dr i v i ng under  

t he i nf l uence of  al cohol .   I d.  at  262.   Joseph Gunder son 

( Gunder son) ,  a uni f or med and on- dut y pol i ce of f i cer ,  bumped i nt o 

def endant  Pet er  Dean Paul  ( Paul )  at  an aut o par t s st or e,  spoke 

wi t h Paul ,  and not ed a st r ong smel l  of  al cohol  on Paul ' s br eat h,  

hi s s l ur r ed speech,  f l ushed f ace,  wat er y eyes,  and di f f i cul t y i n 

st andi ng.   I d.   Gunder son t hen obser ved Paul  l eave t he st or e,  

c l i mb i nt o a pi ckup t r uck,  dr i ve away,  and r ol l  t hr ough a st op 
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si gn.   I d.   Gunder son f ol l owed Paul  i n hi s squad car ,  obser ved 

Paul  " f i sht ai l "  as he ent er ed t he hi ghway,  and at t empt ed t o pul l  

Paul  over  by act i vat i ng hi s squad car ' s r ed l i ght s.   I d.    

¶124 Paul  di d not  st op but  cont i nued on i n spi t e of  

Gunder son' s f l ashi ng l i ght s.   I d.   Paul  pul l ed i nt o hi s 

dr i veway,  exi t ed t he t r uck,  i gnor ed Gunder son' s commands t o st op 

and get  back i n t he t r uck,  and " hast i l y"  ent er ed and l ocked hi s 

gar age wi t h Gunder son gi v i ng chase.   I d.  at  262- 63.   Gunder son 

made a war r ant l ess ent r y i nt o Paul ' s home and ar r est ed hi m f or  

DUI .   I d.  at  263.   Paul  moved t o have al l  evi dence obt ai ned 

pur suant  t o t he ar r est  suppr essed because t he ent r y al l egedl y 

v i ol at ed Paul ' s Four t h Amendment  r i ght s.   I d.  

¶125 The Mi nnesot a Supr eme Cour t  hel d t hat  Gunder son' s 

war r ant l ess ent r y i nt o Paul ' s home was not  unl awf ul .   I d.  at  

268.   The cour t  f i r st  concl uded t hat  Gunder son had pr obabl e 

cause t o ar r est  Paul  f or  DUI .   I d.  at  264.   The cour t  t hen 

addr essed whet her  Gunder son was i n " hot  pur sui t "  of  Paul  when he 

made t he home ent r y and ar r est .   I d.   The cour t  di scussed 

Sant ana and not ed t hat  " a suspect  may not  def eat  an ar r est  whi ch 

has been set  i n mot i on i n a publ i c pl ace by t he expedi ent  of  

r et r eat i ng t o a pr i vat e pl ace. "   I d.  ( c i t i ng Sant ana,  427 U. S.  

at  43) .   The cour t  hel d t hat  t he doct r i ne of  hot  pur sui t  

" appl i es whet her  pol i ce of f i cer s engage i n a hi gh- speed chase of  

t he suspect  .  .  .  or  mer el y appr oach a suspect  who i mmedi at el y 

r et r eat s i nt o a house. "   I d.  at  265 ( f oot not e omi t t ed) .   Paul  

f el l  somewher e i n t he mi ddl e of  t hi s cont i nuum.   I d.  
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¶126 The Paul  cour t  next  anal yzed Wel sh and concl uded t hat  

i t  was di st i ngui shabl e.   I d.  at  266.   Paul  i nvol ved bot h " hot  

pur sui t "  of  a suspect  and t he ex i gency of  pot ent i al  dest r uct i on 

of  bl ood- al cohol  evi dence.   I d.   The cour t  al so f ound i t  

i mpor t ant  t hat  t he Mi nnesot a Legi s l at ur e had " c l ear l y and 

consi st ent l y i ndi cat ed t hat  dr i v i ng under  t he i nf l uence of  

al cohol  i s  a ser i ous of f ense"  due t o i t  bei ng c l assi f i ed " as a 

cr i mi nal  of f ense f or  whi ch i mpr i sonment  i s possi bl e. "   I d.  at  

267.    

¶127 The cour t  r ej ect ed Paul ' s i nvi t at i on t o est abl i sh a 

br i ght - l i ne r ul e pr ohi bi t i ng t he war r ant l ess ent r y of  a home i n 

hot  pur sui t  when t he under l y i ng of f ense i s l ess t han a f el ony.   

I d.  at  267- 68.   " A br i ght - l i ne f el ony r ul e woul d al l ow t he 

per pet r at or  of  cer t ai n ser i ous mi sdemeanor  of f enses t o avoi d 

puni shment  mer el y because of  how t he l egi s l at ur e had [ l abel ed]  

an i nf r act i on. "   I d.  at  267.   The cour t  al so not ed t hat  a 

br i ght - l i ne r ul e pr ohi bi t i ng hot  pur sui t  i n t hese ci r cumst ances 

woul d s i gnal  t o t he mi sdemeanant  t hat  a " hot  pur sui t  or  an 

ar r est  set  i n mot i on can be t hwar t ed by beat i ng t he pol i ce t o 

one' s door . "   I d.  at  268.   The cour t ' s  summat i on of  t he hot  

pur sui t  i ssue bear s r epeat i ng:    

The Four t h Amendment  s i mpl y cannot  be st r et ched nor  
can publ i c saf et y be ensur ed by a br i ght - l i ne f el ony 
r ul e whi ch woul d encour age dr unk dr i ver s t o el ude t he 
pol i ce by r aci ng t hr ough t he st r eet s t o t he sanct uar y 
of  t hei r  homes i n or der  t o " f r eeze"  a hot  pur sui t  or  
t o ot her wi se evade a l awf ul  ar r est .    

I d.  
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¶128 Two deci s i ons f r om t he I owa Supr eme Cour t  essent i al l y  

echo t he concl usi ons r eached i n Paul  r egar di ng hot  pur sui t  as an 

exi gency suf f i c i ent  t o suppor t  a war r ant l ess home ent r y and 

ar r est  f or  a mi sdemeanor .    

¶129 I n St at e v.  Legg t he I owa Supr eme Cour t  uphel d a 

war r ant l ess " hot  pur sui t "  home ent r y by pol i ce who possessed 

pr obabl e cause t o bel i eve a suspect  had commi t t ed t he " ser i ous 

mi sdemeanor s"  of  i nt er f er ence wi t h of f i c i al  act s and f i r st  

of f ense oper at i ng whi l e i nt oxi cat ed.   Legg,  633 N. W. 2d at  766,  

772.   The cour t  r evi ewed Sant ana,  Wel sh,  and McAr t hur  and 

concl uded t hat ,  on bal ance,  t he compet i ng pr i vacy and l aw 

enf or cement  concer ns wei ghed i n f avor  of  al l owi ng t he mi ni mal  

i nt r usi on at  i ssue.   I d.  at  769- 73.   The cour t  not ed t hat  

" [ s] oci et y has an i nt er est  i n not  r ewar di ng t he evasi on of  

l awf ul  pol i ce aut hor i t y by al l owi ng suspect s who make i t  t o 

t hei r  homes st eps ahead of  l aw enf or cement  of f i cer s t o c l ai m 

sanct uar y. "   I d.  at  772 ( c i t at i on omi t t ed) .   Li ke Sant ana,  t he 

c i r cumst ances of  Legg i nvol ved " ( 1)  t he ' r eal i st i c 

expect at i on .  .  .  t hat  any del ay woul d r esul t  i n dest r uct i on of  

evi dence' ;  and ( 2)  t he undesi r abl e consequences of  al l owi ng a 

per son t o t hwar t  an ot her wi se pr oper  ar r est  ' by t he expedi ent  of  

escapi ng t o a pr i vat e pl ace. ' "   I d.  at  773 ( quot i ng and ci t i ng 

Sant ana,  427 U. S.  at  43) .    

¶130 Fol l owi ng Legg,  t he I owa Supr eme Cour t  r ei t er at ed i t s  

posi t i on t hat  hot  pur sui t  of  a f l eei ng mi sdemeanant  can pr ovi de 

a j ust i f i cat i on f or  a war r ant l ess ent r y and ar r est  i n St at e v.  

Pi nk,  648 N. W. 2d 107,  109 ( I owa 2002)  ( per  cur i am) .  
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¶131 Recent l y,  t he I l l i noi s Appel l at e Cour t ,  Four t h 

Di st r i ct  r ef used t o adopt  a r ul e t hat  hot  pur sui t ,  st andi ng 

al one,  was i nsuf f i c i ent  t o j ust i f y an except i on t o t he war r ant  

r equi r ement .   Peopl e v.  Wear ,  867 N. E. 2d 1027,  1045- 46 ( I l l .  

App.  Ct .  2007) .   The of f i cer  i n Wear  had pr obabl e cause t o 

bel i eve t hat  t he def endant  commi t t ed sever al  t r af f i c  v i ol at i ons 

and was gui l t y of  el udi ng or  at t empt i ng t o f l ee an of f i cer ,  a 

mi sdemeanor  puni shabl e by up t o 364 days i n j ai l .   I d.  at  1041,  

1044.   The I l l i noi s cour t  di scussed Wel sh and di st i ngui shed t he 

case on t he gr ounds t hat  t he penal t i es f or  t he of f enses i n 

quest i on wer e j ai l abl e and t hat  t he of f i cer  i n Wear  was i n " hot  

pur sui t . "   I d.  at  1044.   The cour t  hel d t hat  t he of f i cer  " was i n 

hot  pur sui t  of  def endant  and,  f or  t hat  r eason al one,  had t he 

r i ght  t o ent er  t he house and ar r est  hi m. "   I d.  ( emphasi s added) .  

The cour t  st at ed t hat  " [ i ] t  appear s t hat  t he maj or i t y of  

j ur i sdi ct i ons t hat  have consi der ed t hi s quest i on woul d so hol d. "   

I d.  ( c i t i ng D.  Gi l s i nger ,  Annot at i on,  When I s War r ant l ess Ent r y 

of  House or  Ot her  Bui l di ng Just i f i ed Under  " Hot  Pur sui t "  

Doct r i ne,  17 A. L. R. 6t h 327,  §§ 12,  14 ( 2006) ) .   The I l l i noi s 

cour t  al so not ed t hat  t he hot  pur sui t  exi gency,  as a st and- al one 

war r ant  except i on,  has deep r oot s i n t he sevent eent h and 

ei ght eent h cent ur y common l aw.   I d.  at  1045 ( c i t i ng Payt on v.  

New Yor k,  445 U. S.  573,  598 ( 1980) ) . 11 

                                                 
11 Payt on v.  New Yor k,  445 U. S.  573,  595 n. 41 ( 1980) ,  

i ncl uded a quot at i on f r om 2 M.  Hal e,  Pl eas of  t he Cr own 92 
( 1736)  t hat  shi nes some l i ght  on t he hi st or i cal  r oot s of  " hot  
pur sui t " :   " i f  t he supposed of f ender  f l y  and t ake house,  and t he 
door  wi l l  not  be opened upon demand of  t he const abl e and 
not i f i cat i on of  hi s busi ness,  t he const abl e may br eak t he door ,  
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¶132 Cour t s f r om sever al  ot her  j ur i sdi ct i ons ar e i n accor d 

wi t h t hese cases f r om Ohi o,  Mi nnesot a,  I owa,  and I l l i noi s. 12 

¶133 These j ur i sdi ct i ons r epr esent  a common sense appr oach 

t o t he " hot  pur sui t "  doct r i ne t hat  avoi ds cr eat i ng an i ncent i ve 

f or  mi sdemeanant  suspect s t o f l ee t o t he home t o escape l awf ul  

ar r est .   The home shoul d not  be vi ewed as a " sanct uar y"  or  " saf e 

zone"  f or  a suspect ed mi sdemeanant  i n t hese ci r cumst ances.   Such 

a v i ew equat es l aw enf or cement  t o spor t .   Judge Joel  C.  Neal  of  

t he I ndi ana Cour t  of  Appeal s may have put  i t  best  when he 

st at ed:    

Law enf or cement  i s not  a chi l d' s game of  pr i soner [ ' ] s  
base,  or  a cont est ,  wi t h appr ehensi on and convi ct i on 
dependi ng upon whet her  t he of f i cer  or  def endant  i s t he 
f l eet est  of  f oot .   A pol i ce of f i cer  i n cont i nuous 
pur sui t  of  a per pet r at or  of  a cr i me commi t t ed i n t he 

                                                                                                                                                             
t ho he have no war r ant . "  

12 See,  e. g. ,  Peopl e v.  Ll oyd,  265 Cal .  Rpt r .  422,  424- 25 
( Cal .  Ct .  App.  1989) ( hol di ng t hat  " hot  pur sui t "  was a " pr oper  
except i on"  t o t he war r ant  r equi r ement  when an of f i cer  made an 
ar r est  i n t he suspect ' s home f or  obst r uct i on and t r af f i c  
v i ol at i ons commi t t ed i n t he of f i cer ' s pr esence) ;  St at e v.  
Ni chol s,  484 S. E. 2d 507,  508- 09 ( Ga.  Ct .  App.  1997) ( hol di ng t hat  
an of f i cer  who was i n " hot  pur sui t "  of  a def endant  whom t he 
of f i cer  obser ved commi t t i ng t he mi sdemeanor  of  i l l egal  backi ng 
was j ust i f i ed i n f ol l owi ng t he def endant  i nt o hi s r esi dence t o 
make a war r ant l ess ar r est ) ;  St at e v.  Bl ake,  468 N. E. 2d 548,  553 
( I nd.  Ct .  App.  1984) ( hol di ng t hat  " wher e t her e i s i mmedi at e or  
cont i nuous pur sui t  f r om t he scene of  a mi sdemeanor  cr i me t o t he 
door  of  t he def endant ' s home a war r ant l ess home ar r est  i s  
per mi t t ed" ) ;  St at e v.  Br own,  733 So. 2d 1282,  1287- 88 ( La.  Ct .  
App.  1999) ( hol di ng t hat  of f i cer s wer e j ust i f i ed i n ef f ect uat i ng 
a war r ant l ess home ent r y and ar r est  f or  t he of f ense of  dr i v i ng 
wi t hout  a l i cense) ;  LaHaye v.  St at e,  1 S. W. 3d 149,  152- 53 ( Tex.  
Cr i m.  App.  1999) ( hol di ng t hat  t he mi sdemeanor  cr i me of  evadi ng 
ar r est  was a ser i ous enough cr i me t hat  of f i cer s i n hot  pur sui t  
coul d ent er  a r esi dence wi t hout  a war r ant  t o ar r est  an 
of f ender ) .  
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of f i cer ' s pr esence,  be i t  a f el ony or  a mi sdemeanor ,  
must  be al l owed t o f ol l ow t he suspect  i nt o a pr i vat e 
pl ace,  or  t he suspect ' s home i f  he chooses t o f l ee 
t her e,  and ef f ect  t he ar r est  wi t hout  a war r ant .   

St at e v.  Bl ake,  468 N. E. 2d 548,  553 ( I nd.  Ct .  App.  1984) .  See 

al so Gasset  v.  St at e,  490 So. 2d 97,  98- 99 ( Fl a.  Di st .  Ct .  App.  

1986)  ( " The enf or cement  of  our  cr i mi nal  l aws .  .  .  i s  not  a game 

wher e l aw enf or cement  of f i cer s ar e ' i t '  and one i s ' saf e'  i f  one 

r eaches ' home'  bef or e bei ng t agged. " )  ( c i t i ng Bl ake,  468 N. E. 2d 

at  553) .  

¶134 I n sum,  hot  pur sui t  of  a f l eei ng mi sdemeanant ,  

pr emi sed upon pr obabl e cause,  i s an exi gency suf f i c i ent  t o 

j ust i f y a war r ant l ess home ent r y  and ar r est .   Thi s v i ew i s ampl y  

suppor t ed by exi st i ng Wi sconsi n case l aw,  t he Uni t ed St at es 

Supr eme Cour t ,  and per suasi ve aut hor i t y f r om ot her  

j ur i sdi ct i ons.  

I I I .  CONCLUSI ON 

¶135 The maj or i t y opi ni on' s concl usi on t hat  t he c i r cui t  

cour t  er r ed when i t  deni ed Sander s '  mot i on t o suppr ess i s 

cor r ect .   The sear ches of  Sander s '  bedr oom and sei zur e of  t he 

evi dence f ound t her e v i ol at ed t he Four t h Amendment .   

¶136 I  wr i t e separ at el y t o addr ess t he i ssue t hat  br ought  

t hi s case bef or e us,  namel y t he cont i nui ng val i di t y of  

Mi kkel son.   The f act s ar e undi sput ed t hat  t he def endant  i n t hi s 

case commi t t ed a j ai l abl e cr i mi nal  of f ense i n t he pr esence of  

pol i ce and t hat  pol i ce ent er ed t he def endant ' s house i n hot  

pur sui t  t o ef f ect  t he def endant ' s i mmedi at e ar r est .   Ent er i ng a 

home wi t hout  a war r ant  under  t hese ci r cumst ances i s not  

unr easonabl e.   Ent r y i nt o a home i n hot  pur sui t  t o ar r est  a 
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per son on pr obabl e cause f or  a j ai l abl e cr i mi nal  of f ense i s a 

l ongst andi ng,  common sense except i on t o t he war r ant  r equi r ement .   

Accor di ngl y,  I  concur .  

¶137 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and ANNETTE KI NGSLAND ZI EGLER j oi n t hi s concur r ence.    
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Appendix 
 

1. Excerpt from Warden, Md. Penitentiary v. Hayden, 387 U.S. 294, 310-11 (1967) (Fortas, 
J., concurring): 

 
Our Constitution envisions that searches will ordinarily follow 

procurement by police of a valid search warrant.  Such warrants are to issue only 
on probable cause, and must describe with particularity the persons or things to be 
seized.  There are exceptions to this rule.  Searches may be made incident to a 
lawful arrest, and——as today's decision indicates——in the course of "hot 
pursuit."  . . . The use in evidence of weapons seized in a "hot pursuit" search or 
search incident to arrest satisfies this criterion because of the need to protect the 
arresting officers from weapons to which the suspect might resort.  The search for 
and seizure of fruits are, of course, justifiable on independent grounds.   

 
2. Excerpt from Warden, Md. Penitentiary v. Hayden, 387 U.S. 294, 321 (1967) (Douglas, 

J., dissenting): 
 

The right of privacy protected by the Fourth Amendment relates in part of 
course to the precincts of the home or the office.  But it does not make them 
sanctuaries where the law can never reach.  There are such places in the world.  A 
mosque in Fez, Morocco, that I have visited, is by custom a sanctuary where any 
refugee may hide, safe from police intrusion.  We have no such sanctuaries here.  
A policeman in "hot pursuit" or an officer with a search warrant can enter any 
house, any room, any building, any office.  The privacy of those places is of 
course protected against invasion except in limited situations. 

 
3. Excerpt from United States v. Santana, 427 U.S. 38, 43-44 (1976) (White, J., 

concurring): 
 

It is not disputed here that the officers had probable cause to arrest 
Santana and to believe that she was in the house.  In these circumstances, a 
warrant was not required to enter the house to make the arrest, at least where entry 
by force was not required.  This has been the longstanding statutory or judicial 
rule in the majority of jurisdictions in the United States, see ALI, A Model Code 
of Pre-arraignment Procedure 306-314, 696-697 (1975), and has been deemed 
consistent with state constitutions, as well as the Fourth Amendment.  It is also 
the Institute's recommended rule.  Id., § 120.6.  I agree with the Court that the 
arrest here did not violate the Fourth Amendment. 
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¶138 LOUI S B.  BUTLER,  JR. ,  J.    (concurring).  The maj or i t y 

does not  det er mi ne whet her  t he war r ant l ess ent r y i nt o Sander s '  

home t o make a war r ant l ess ar r est  was j ust i f i ed as an except i on 

t o t he Four t h Amendment  war r ant  r equi r ement .   Because t hi s case 

i s r esol ved on ot her  gr ounds,  we need not  ( and shoul d not )  

deci de whet her  t he war r ant  r equi r ement  except i on f or   

war r ant l ess ent r y i nt o a home by pol i ce engaged i n hot  pur sui t  

shoul d cont i nue t o be l i mi t ed t o war r ant l ess f el ony ar r est s or  

i f  i t  shoul d be ext ended t o war r ant l ess ser i ous mi sdemeanor  

ar r est s.   Whi l e I  j oi n t he maj or i t y opi ni on,  I  wr i t e separ at el y 

t o addr ess Just i ce Pr osser ' s concur r ence' s mi sr eadi ng of  

per t i nent  and cont r ol l i ng case l aw addr essi ng t he 

const i t ut i onal i t y of  war r ant l ess home ent r i es.   

¶139 Thi s case i nvol ves one of  t he most  f undament al  

l i ber t i es guar ant eed by our  f eder al  and st at e const i t ut i ons:   

t he r i ght  t o pr i vacy i n t he sanct i t y of  one' s home.   The Uni t ed 

St at es Supr eme Cour t  has expl ai ned t hat  " [ t ] he Four t h Amendment ,  

and t he per sonal  r i ght s whi ch i t  secur es,  have a l ong hi st or y.  

At  t he ver y cor e st ands t he r i ght  of  a man t o r et r eat  i nt o hi s 

own home and t her e be f r ee f r om unr easonabl e gover nment al  

i nt r usi on. "   Si l ver man v.  Uni t ed St at es,  365 U. S.  505,  511 

( 1961) ( emphasi s added) .   The Supr eme Cour t  al so af f i r med t he 

f undament al  i mpor t ance of  j eal ousl y guar di ng t he r i ght  t o 

pr i vacy agai nst  unwar r ant ed i nvasi ons i n McDonal d v.  Uni t ed 

St at es,  335 U. S.  451,  455- 56 ( 1948) ,  expl ai ni ng:  

We ar e not  deal i ng wi t h f or mal i t i es.   The 
pr esence of  a sear ch war r ant  ser ves a hi gh f unct i on.   
Absent  some gr ave emer gency,  t he Four t h Amendment  has 
i nt er posed a magi st r at e bet ween t he ci t i zen and t he 
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pol i ce.   Thi s was done not  t o shi el d cr i mi nal s nor  t o 
make t he home a saf e haven f or  i l l egal  act i v i t i es.   I t  
was done so t hat  an obj ect i ve mi nd mi ght  wei gh t he 
need t o i nvade t hat  pr i vacy i n or der  t o enf or ce t he 
l aw.   The r i ght  of  pr i vacy was deemed t oo pr eci ous t o 
ent r ust  t o t he di scr et i on of  t hose whose j ob i s t he 
det ect i on of  cr i me and t he ar r est  of  cr i mi nal s.   Power  
i s a heady t hi ng;  and hi st or y shows t hat  t he pol i ce 
act i ng on t hei r  own cannot  be t r ust ed.   And so t he 
Const i t ut i on r equi r es a magi st r at e t o pass on t he 
desi r es of  t he pol i ce bef or e t hey v i ol at e t he pr i vacy 
of  t he home.   

McDonal d,  335 U. S.  at  455- 56.   

¶140 I n a l at er  case,  t he Supr eme Cour t  el abor at ed:  

 I t  i s  axi omat i c  t hat  t he " phys i cal  ent r y of  t he 
home i s t he chi ef  evi l  agai nst  whi ch t he wor di ng of  
t he Four t h Amendment  i s di r ect ed. "   And a pr i nci pl e 
pr ot ect i on agai nst  unnecessar y i nt r usi ons i nt o pr i vat e 
dwel l i ngs i s t he war r ant  r equi r ement  i mposed by t he 
Four t h Amendment  on agent s of  t he gover nment  who seek 
t o ent er  t he home f or  pur poses of  sear ch or  ar r est .  

.  .  .  .  

" The r i ght  of  of f i cer s t o t hr ust  t hemsel ves i nt o a 
home i s .  .  .  a gr ave concer n,  not  onl y t o t he 
i ndi v i dual  but  t o a soci et y whi ch chooses t o dwel l  i n 
r easonabl e secur i t y and f r eedom f r om sur vei l l ance. "  

Wel sh v.  Wi sconsi n,  466 U. S.  740,  748 & n. 10 ( 1984) ( quot i ng 

Uni t ed St at es v.  Uni t ed St at es Di st r i ct  Cour t ,  407 U. S.  297,  313 

( 1972) ;  Johnson v.  Uni t ed St at es,  333 U. S.  10,  13- 14 ( 1948) ) .  

¶141 Whet her  v i ewed i n t er ms of  t he pr ot ect i ons accor ded by 

t he Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on or  by 

Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on,  war r ant l ess 

ent r i es i nt o t he homes of  Wi sconsi n r esi dent s ar e pr esumpt i vel y 

unr easonabl e and unconst i t ut i onal ,  wi t h a heavy bur den on t he 

gover nment  t o j ust i f y such i nt r usi ons of  per sonal  l i ber t y and 

t he r i ght  t o pr i vacy and secur i t y i n one' s home and ef f ect s.   
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See Payt on v.  New Yor k,  445 U. S.  573,  581- 86 ( 1980) ;  St at e v.  

Hughes,  2000 WI  24,  ¶¶16- 21,  233 Wi s.  2d 280,  607 N. W. 2d 621 

( c i t at i ons omi t t ed) .   I n or der  t o j ust i f y t he l awf ul ness of  such 

an ent r y,  t he St at e must  est abl i sh bot h ( 1)  pr obabl e cause t o 

ar r est  or  sear ch,  and ( 2)  exi gent  c i r cumst ances suf f i c i ent  t o 

est abl i sh an except i on t o t he war r ant  r equi r ement .   Hughes,  233 

Wi s.  2d 280,  ¶24;  Smi t h v.  Smi t h,  131 Wi s.  2d 220,  226- 28,  388 

N. W. 2d 601 ( 1986) .   " War r ant l ess ent r y i s per mi ssi bl e onl y wher e 

t her e i s ur gent  need t o do so,  coupl ed wi t h i nsuf f i c i ent  t i me t o 

secur e a war r ant . "   Smi t h,  131 Wi s.  2d at  228.    

¶142 I n Smi t h,  t hi s cour t  descr i bed t he exi gent  

c i r cumst ances t est  as f ol l ows:   " [ w] het her  a pol i ce of f i cer  

under  t he c i r cumst ances known t o t he of f i cer  at  t he t i me 

r easonabl y bel i eves t hat  del ay i n pr ocur i ng a war r ant  woul d 

gr avel y endanger  l i f e or  r i sk dest r uct i on of  evi dence or  gr eat l y 

enhance t he l i kel i hood of  t he suspect ' s escape. "   I d.  at  230.   

As r ei nf or ced i n l at er  deci s i ons such as Hughes,  233 Wi s.  2d 

280,  ¶24,  t he Smi t h deci s i on r ecogni zed 

f our  f act or s whi ch,  when measur ed agai nst  t he t i me 
needed t o obt ai n a war r ant ,  woul d const i t ut e t he 
exi gent  c i r cumst ances r equi r ed f or  a war r ant l ess 
ent r y:   ( 1)  An ar r est  made i n " hot  pur sui t , "  ( 2)  a 
t hr eat  t o saf et y of  a suspect  or  ot her s,  ( 3)  a r i sk 
t hat  evi dence woul d be dest r oyed,  and ( 4)  a l i kel i hood 
t hat  t he suspect  woul d f l ee.   See Laasch [ v.  St at e,  84 
Wi s.  2d 587,  592,  267 N. W. 2d 278 ( 1978) ] .   We 
r ecommended i n Wel sh,  consi st ent  wi t h Br own v.  Texas,  
443 U. S.  47,  50- 51 ( 1979) ,  t hat  a r evi ew of  exi gent  
c i r cumst ances be di r ect ed by a f l exi bl e t est  of  
r easonabl eness under  t he t ot al i t y of  t he 
c i r cumst ances.   [ St at e v.  ] Wel sh,  108 Wi s.  2d [ 319, ]  
328,  329[ ,  321 N. W. 2d 245 ( 1982) ] .  
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Smi t h,  131 Wi s.  2d at  229.   The debat e pr esent ed by Just i ce 

Pr osser ' s concur r ence comes down t o t he quest i on of  whet her  t he 

f i r st  f act or  al one,  hot  pur sui t ,  can const i t ut e such suf f i c i ent  

exi gent  c i r cumst ances under  Wel sh' s t ot al i t y of  t he 

c i r cumst ances t est  t o j ust i f y war r ant l ess ent r y f or  any 

mi sdemeanor  of f ense.    

¶143 I n i t s Wel sh deci s i on addr essi ng t he const i t ut i onal  

l i mi t at i ons on war r ant l ess home ent r i es,  t he Uni t ed St at es 

Supr eme Cour t  emphasi zed i t s hesi t at i on t o f i nd exi gent  

c i r cumst ances " when war r ant l ess ar r est s i n t he home ar e at  

i ssue, "  and par t i cul ar l y when t he under l y i ng of f ense gi v i ng r i se 

t o pr obabl e cause t o ar r est  " i s r el at i vel y mi nor . "   Wel sh,  466 

U. S.  at  749- 50 ( c i t i ng Uni t ed St at es v.  Sant ana,  427 U. S.  38,  

42- 43 ( 1976) ;  War den v.  Hayden,  387 U. S.  294,  298- 299 ( 1967) ;  

Schmer ber  v.  Cal i f or ni a,  384 U. S.  757,  770- 71 ( 1966) ;  Mi chi gan 

v.  Tyl er ,  436 U. S.  499,  509 ( 1978) ) .   The Wel sh cour t  f ur t her  

not ed t hat  except i ons t o t he war r ant  r equi r ement  ar e " f ew i n 

number  and car ef ul l y del i neat ed. "   Wel sh,  466 U. S.  at  749 

( c i t at i on omi t t ed) .   The Cour t  l i s t ed t he emer gency condi t i ons 

i t  had pr evi ousl y r ecogni zed,  and i ndi cat ed t hat  i t  had appl i ed 

onl y t he hot  pur sui t  of  a f l eei ng f el on emer gency condi t i on t o 

war r ant l ess ar r est s i n t he home.   I d.  at  750,  753.   

¶144 Wel sh expl ai ned t he di f f er ence bet ween how cour t s 

shoul d t r eat  ser i ous and mi nor  of f enses i n t he cont ext  of  

war r ant l ess ent r y cases i n t he f ol l owi ng t er ms:   " When t he 

gover nment ' s i nt er est  i s  onl y t o ar r est  f or  a mi nor  of f ense,  

t hat  pr esumpt i on of  unr easonabl eness i s di f f i cul t  t o r ebut ,  and 



No.   2006AP2060- CR. l bb 

 

5 
 

t he gover nment  usual l y shoul d be al l owed t o make such ar r est s 

onl y wi t h a war r ant  i ssued upon pr obabl e cause by a neut r al  and 

det ached magi st r at e. "   Wel sh,  466 U. S.  at  750.   The Cour t  

poi nt ed out  t hat  " [ e] ven t he di ssent er s i n Payt on,  al t hough 

bel i evi ng t hat  war r ant l ess home ar r est s ar e not  pr ohi bi t ed by 

t he Four t h Amendment ,  r ecogni zed t he i mpor t ance of  t he f el ony 

l i mi t at i on on such ar r est s.  .  .  .  ( ' The f el ony r equi r ement  

guar ds agai nst  abusi ve or  ar bi t r ar y enf or cement  and ensur es t hat  

i nvasi ons of  t he home occur  onl y i n case of  t he most  ser i ous 

cr i mes' ) . "   Wel sh,  466 U. S.  at  750 n.  12 ( quot i ng Payt on,  445 

U. S.  at  616- 17 ( Whi t e,  J. ,  di ssent i ng) ) .   The Cour t  ul t i mat el y 

hel d t hat  t he " appl i cat i on of  t he exi gent - c i r cumst ances 

except i on i n t he cont ext  of  a home ent r y shoul d r ar el y be 

sanct i oned when t her e i s pr obabl e cause t o bel i eve t hat  onl y a 

mi nor  of f ense .  .  .  has been commi t t ed. "   Wel sh,  466 U. S.  at  753 

( emphasi s added) .   

¶145 Just i ce Pr osser ' s concur r ence r ecogni zes t hat  Wel sh 

di st i ngui shes bet ween di f f er ent  t ypes of  of f enses.   The cont ext  

i n whi ch t hat  di st i nct i on was made i n Wel sh was l i mi t ed,  

however ,  t o not i ng t hat  t he Cour t  " [ di d not  have]  t o consi der  

whet her  t he Four t h Amendment  may i mpose an absol ut e ban on 

war r ant l ess home ar r est s f or  cer t ai n mi nor  of f enses. "   I d.  at  

749 n.  11 ( emphasi s added) .   The Cour t  al so not ed t hat  t he 

deci s i on al l owi ng war r ant l ess home ar r est s upon a showi ng of  

pr obabl e cause and exi gent  c i r cumst ances,  Payt on,  was al so 

" expr essl y l i mi t ed t o f el ony ar r est s. "   I d.  ( emphasi s added) .   
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¶146 The Cour t  quot ed Just i ce Jackson' s concur r ence i n 

McDonal d i n di scussi ng why a f i ndi ng of  exi gent  c i r cumst ances t o 

j ust i f y a war r ant l ess home ent r y shoul d be sever el y r est r i ct ed,  

i f  al l owed at  al l ,  when a mi nor  of f ense has been commi t t ed:  

I t  i s  t o me a shocki ng pr oposi t i on t hat  pr i vat e homes,  
even quar t er s i n a t enement ,  may be i ndi scr i mi nat el y 
i nvaded at  t he di scr et i on of  any suspi c i ous pol i ce 
of f i cer  engaged i n f ol l owi ng up of f enses t hat  i nvol ve 
no vi ol ence or  t hr eat s of  i t .   Whi l e I  shoul d be human 
enough t o appl y  t he l et t er  of  t he l aw wi t h some 
i ndul gence t o of f i cer s act i ng t o deal  wi t h t hr eat s or  
cr i mes of  v i ol ence whi ch endanger  l i f e or  secur i t y,  i t  
i s  not abl e t hat  f ew of  t he sear ches f ound by t hi s 
Cour t  t o be unl awf ul  deal t  wi t h t hat  cat egor y of  
cr i me.  .  .  .   Whi l e t he ent er pr i se of  par t i ng f ool s 
f r om t hei r  money by t he " number s"  l ot t er y i s one t hat  
ought  t o be suppr essed,  I  do not  t hi nk i t s suppr essi on 
i s mor e i mpor t ant  t o soci et y t han t he secur i t y of  t he 
peopl e agai nst  unr easonabl e sear ches and sei zur es.   
When an of f i cer  under t akes t o act  as hi s  own 
magi st r at e,  he ought  t o be i n a posi t i on t o j ust i f y i t  
by poi nt i ng t o some r eal  i mmedi at e and ser i ous 
consequences i f  he post poned act i on t o get  a war r ant .  

McDonal d,  335 U. S.  at  459- 60 ( Jackson,  J.  concur r i ng) ( emphasi s  

added) .   See al so Wel sh,  466 U. S.  at  751 ( quot i ng t he above 

passage f r om Just i ce Jackson' s McDonal d concur r ence) .   Thus,  

whi l e t he Cour t  di scussed t he possi bi l i t y  t hat  an ar gument  coul d 

be made t o ext end t he Payt on l i mi t at i on of  f el ony home ar r est s 

upon a showi ng of  pr obabl e cause and exi gent  ci r cumst ances t o 

s i t uat i ons i nvol v i ng mi nor  of f enses wher e t hr eat s or  cr i mes of  

v i ol ence wer e i nvol ved,  t he r ul e est abl i shed i n Payt on r emai ned 

i n ef f ect  f or  t he t i me bei ng.   Mor eover ,  t he Cour t  never  

cont empl at ed home ar r est s f or  any t ype of  mi nor  of f ense t hat  di d 

not  i nvol ve t hr eat s or  cr i mes of  v i ol ence.   
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¶147 Just i ce Pr osser ' s concur r ence st r i ves t o go i n a 

di r ect i on never  adopt ed,  nor  even cont empl at ed,  by t he Supr eme 

Cour t .   Just i ce Pr osser ' s concur r ence woul d est abl i sh a r ul e 

t hat  pol i ce i n hot  pur sui t  can ent er  t he sanct i t y of  one' s home 

wi t hout  a war r ant  f or  any j ai l abl e mi sdemeanor  of f ense,  

not wi t hst andi ng t he f act  t hat  t he Payt on r ul e al l owi ng 

war r ant l ess ent r y i nt o t he home i n some cases was expr essl y 

l i mi t ed t o f el ony ar r est s.   See Wel sh,  466 U. S.  at  749 n.  11.   

¶148  Wel sh,  whi l e not  a hot  pur sui t  case i t sel f ,  di scussed 

hot  pur sui t  al ong wi t h t he ot her  exi gent  c i r cumst ances t hat  may 

be f act or s i n a war r ant l ess ent r y anal ysi s.   Wel sh,  466 U. S.  at  

749- 53.   Si mi l ar l y,  al t hough Payt on i s not  a hot  pur sui t  case,  

i t s f ocus deal t  wi t h r est r i ct i ons on war r ant l ess ent r i es i nt o 

t he home.    

¶149 Just i ce Pr osser ' s concur r ence suggest s t hat  t he 

di st i nct i on t o be dr awn i n war r ant l ess ent r y cases i s bet ween 

j ai l abl e and nonj ai l abl e of f enses,  compl et el y i gnor i ng t he 

Payt on l i mi t at i on.   Just i ce Pr osser ' s concur r ence,  ¶¶83- 85.   

Just i ce Pr osser ' s concur r ence t hen bol dl y st at es t hat  because 

al l  mi sdemeanor s ar e pot ent i al l y  j ai l abl e i n Wi sconsi n,  t hen al l  

cr i mes i n Wi sconsi n ar e " ser i ous"  of f enses,  see i d. ,  ¶¶92- 94,  

l eadi ng t o t he necessar y concl usi on t hat  war r ant l ess ent r y 

dur i ng hot  pur sui t  i s  j ust i f i ed f or  any t ype of  cr i me 

what soever .    

¶150 Just i ce Pr osser ' s concur r ence er r s by compl et el y 

mi sconst r ui ng t he case of  I l l i noi s v.  McAr t hur ,  531 U. S.  326 

( 2001) .   McAr t hur  di d not  i nvol ve a war r ant l ess home ent r y by 



No.   2006AP2060- CR. l bb 

 

8 
 

pol i ce based on pr obabl e cause and exi gent  c i r cumst ances f or  a 

j ai l abl e mi sdemeanor  of f ense.   To t he cont r ar y,  t he pol i ce i n 

McAr t hur  pr event ed a def endant  f r om ent er i ng hi s home out si de of  

t hei r  pr esence,  pr eci sel y so t he pol i ce coul d secur e a war r ant  

pr i or  t o ent er i ng t he home.   I d.  at  328- 29.   The Cour t ' s  hol di ng 

was l i mi t ed t o j ust i f y i ng t he r est r i ct i on upon t he def endant ' s  

ent r y i nt o hi s home t hat  t he pol i ce i mposed.   I d.  at  336.   Of  

par t i cul ar  i mpor t  i s  t he di st i nct i on r ecogni zed by t he Cour t  

t hat :  

Tempor ar i l y  keepi ng a per son f r om ent er i ng hi s 
home .  .  .  i s  consi der abl y l ess i nt r usi ve t han pol i ce 
ent r y i nt o t he home i n or der  t o make a war r ant l ess 
ar r est  or  conduct  a sear ch.   Cf .  Payt on v.  New Yor k,  
445 U. S. ,  at  585 ( t he Four t h Amendment ' s cent r al  
concer n i s t he war r ant l ess ent r y and sear ch of  t he 
home) .  

I d.   

¶151 I n addi t i on t o mi si nt er pr et i ng Wel sh and McAr t hur  by 

concl udi ng t hat  war r ant l ess ent r y i s const i t ut i onal l y 

per mi ssi bl e f or  any mi sdemeanor  as l ong as hot  pur sui t  exi st s,  

t he anal ysi s i n Just i ce Pr osser ' s concur r ence col l apsi ng t he 

di st i nct i ons bet ween di f f er ent  t ypes of  cr i mes i gnor es l anguage 

t o t he cont r ar y i n ot her  cont r ol l i ng pr ecedent s as wel l .   The 

maj or i t y of  cases t hat  have addr essed t he i ssue of  exi gent  

c i r cumst ances j ust i f y i ng war r ant l ess home ent r i es di st i ngui sh 

bet ween di f f er ent  t ypes of  cr i mes.    

¶152 Some cases have mai nt ai ned t he di st i nct i on bet ween 

f el oni es and mi sdemeanor s.   See,  e. g. ,  Wel sh,  466 U. S.  at  749 

n. 11 ( " Our  deci s i on i n Payt on,  al l owi ng war r ant l ess home ar r est s  

upon a showi ng of  pr obabl e cause and exi gent  c i r cumst ances,  was 
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al so expr essl y  l i mi t ed t o f el ony ar r est s. " ) ;   St at e v .  

Mi kkel son,  2002 WI  App 152,  ¶17,  256 Wi s.  2d 132,  647 N. W. 2d 421 

( i nt er pr et i ng Wel sh as " l i mi t [ i ng]  Sant ana t o t he hot  pur sui t  of  

f l eei ng f el ons" ) ;  see al so St at e v.  Sor enson,  590 P. 2d 136,  139 

( Mont .  1979) ( " The [ hot  pur sui t ]  doct r i ne i s unavai l abl e t o peace 

of f i cer s unt i l  a f el ony has been commi t t ed and t he suspect  i s 

f l eei ng. " ) ;  Ci t y  of  Seat t l e v.  Al t schul er ,  766 P. 2d 518,  520 

( Wash.  App.  1989) ( " Sant ana' s f act s l i mi t  i t s  appl i cat i on t o t he 

' hot  pur sui t '  of  a f l eei ng f el on. " ) .   But  cf .  Ci t y of  Mi ddl et own 

v.  Fl i nchum,  765 N. E. 2d 330,  332 ( Ohi o 2002) ( hol di ng " t hat  when 

of f i cer s,  havi ng i dent i f i ed t hemsel ves,  ar e i n hot  pur sui t  of  a 

suspect  who f l ees t o a house i n or der  t o avoi d ar r est ,  t he 

pol i ce may ent er  wi t hout  a war r ant ,  r egar dl ess of  whet her  t he 

of f ense f or  whi ch t he suspect  i s bei ng ar r est ed i s a 

mi sdemeanor " ) .  

¶153 Ot her  cases adopt  what  may be vi ewed as a " hot  pur sui t  

pl us"  appr oach t hat  uphol ds hot  pur sui t s f or  of f enses of  var yi ng 

degr ees of  ser i ousness wher e t her e ar e ot her  exi gent  

c i r cumst ances pr esent ,  f or  exampl e t hr eat s of  v i ol ence or  

dest r oyed evi dence,  or  ot her  emer genci es or  danger ous 

si t uat i ons.   See War den,  387 U. S.  at  297- 99 ( uphol di ng hot  

pur sui t  on t he gr ounds t hat  an ar med r obber y suspect  who had 

ent er ed a house mi ght  " gr avel y endanger "  t he l i ves of  of f i cer s 

or  ot her  i ndi v i dual s,  wi t h speed bei ng of  t he essence t o ensur e 

" t hat  Hayden was t he onl y man pr esent  and t hat  t he pol i ce had 

cont r ol  of  al l  weapons whi ch coul d be used agai nst  t hem or  t o 

ef f ect  an escape" ) ;  Hughes,  233 Wi s.  2d 280,  ¶¶26- 27,  33- 35,  39 



No.   2006AP2060- CR. l bb 

 

10 
 

( The " i mmedi at e and compel l i ng"  exi gent  c i r cumst ances i n t hat  

case i ncl uded pr obabl e cause t o bel i eve t hat  apar t ment  occupant s 

woul d i nt ent i onal l y dest r oy evi dence of  dr ug- r el at ed of f ense. ) ;  

But l er  v.  St at e,  829 S. W. 2d 412,  415 ( Ar k.  1992) ( i nt er pr et i ng 

t he Four t h Amendment  as r equi r i ng an " exi gent  c i r cumst ance 

r equi r i ng i mmedi at e ai d or  act i on"  beyond a mer e hot  pur sui t  

wher e t he suspect ed cr i me i s a mi nor  of f ense) ;  St at e v.  Bol t e,  

560 A. 2d 644,  652- 53 ( N. J.  1989) ( concl udi ng t hat  hot  pur sui t  

al one was an i nsuf f i c i ent  j ust i f i cat i on f or  a war r ant l ess ar r est  

i n t he suspect ' s  home,  and descr i bi ng a ser i es of  ot her  cases i n 

whi ch hot  pur sui t  al one was not  suf f i c i ent  wi t hout  addi t i onal  

exi genci es such as t he al l eged commi ssi on of  a f el ony,  t he 

pot ent i al  dest r uct i on of  evi dence,   or  concer n f or  t he saf et y of  

ot her s) ;  St at e v .  Wr en,  768 P. 2d 1351,  1352,  1356 & n. 5 ( I daho 

App.  1989) ( hol di ng i n par t  " t hat  i f  an ar r est  i s  not  i ni t i at ed 

i n a publ i c pl ace,  but  i s made af t er  a war r ant l ess ent r y i nt o 

t he home,  i t  may not  be j ust i f i ed sol el y upon a t heor y of  ' hot '  

or  ' f r esh'  pur sui t .   Ot her  exi gent  c i r cumst ances must  exi st . "   

The cour t ,  i n r ej ect i ng a mi sdemeanor - f el ony di st i nct i on,  al so 

r ej ect ed hot  pur sui t  as suf f i c i ent  by i t sel f  t o j ust i f y 

war r ant l ess ent r y,  expl ai ni ng t hat  " any si mpl i st i c equat i on of  a 

hot  pur sui t  wi t h an exi gent  c i r cumst ance i s concept ual l y unsound 

and i s at  var i ance wi t h pr onouncement s of  t he Uni t ed St at es 

Supr eme Cour t . " ) .   See al so Payt on,  445 U. S.  at  583 ( " [ W] e have 

no occasi on t o consi der  t he sor t  of  emer gency or  danger ous 

si t uat i on,  descr i bed i n our  cases as ' exi gent  c i r cumst ances, '  
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t hat  woul d j ust i f y a war r ant l ess ent r y i nt o a home f or  t he 

pur pose of  ei t her  ar r est  or  sear ch. " ) .  

¶154 Sant ana,  r el i ed upon by Just i ce Pr osser ' s concur r ence 

and descr i bed by t hat  concur r ence as a case t hat  does not  l i mi t  

" hot  pur sui t "  war r ant l ess ent r i es t o f el oni es,  i nvol ved a f el ony 

ar r est  upon pr obabl e cause of  cr i mi nal  her oi n sal es act i v i t y,  

wi t h t he Supr eme Cour t  hol di ng t hat  i n such a cont ext ,  a 

def endant  cannot  def eat  an ot her wi se pr oper  ar r est  t hat  

commenced i n a publ i c pl ace by r et r eat i ng i nt o a pr i vat e pl ace.   

Sant ana,  427 U. S.  at  39- 40,  42- 43.   See Wel sh,  466 U. S.  at  750 

( c i t i ng Sant ana as i nvol v i ng " hot  pur sui t  of  a f l eei ng f el on" ) .   

The Cour t  descr i bed t he chase i n t hat  case as " a t r ue ' hot  

pur sui t ' "  because t her e was a r eal i st i c expect at i on t hat  i f  t he 

pol i ce di d not  f ol l ow Sant ana i nt o her  house,  " any del ay woul d 

r esul t  i n a dest r uct i on of  evi dence. "   Sant ana,  427 U. S.  at  42-

43.   As such,  i t  was t he l i kel i hood of  t he dest r uct i on of  dr ug 

evi dence,  r at her  t han any act ual  chase, 1 t hat  caused t he Cour t  t o 

concl ude t hat  war r ant l ess ent r y  was j ust i f i ed i n t hat  f el ony 

case.  

¶155 However ,  Sant ana has not  been appl i ed t o war r ant l ess 

mi sdemeanor  ar r est s i nsi de a home by t he Supr eme Cour t ;  

not wi t hst andi ng Sant ana, 2 t he Cour t  i n Wel sh di d emphasi ze t hat  

                                                 
1 I ndeed,  t her e was no l i t er al  chase i nvol ved i n Sant ana;  as 

Just i ce Mar shal l ' s  di ssent  poi nt s out ,  Sant ana was al r eady 
st andi ng i n her  door way when t he pol i ce appr oached her  home t o 
ar r est  her .   Uni t ed St at es v.  Sant ana,  427 U. S.  38,  45- 47 
( 1976) ( Mar shal l ,  J. ,  di ssent i ng) .  

2 Wel sh v.  Wi sconsi n,  466 U. S.  740 ( 1984) ,  was deci ded 
subsequent  t o Sant ana.   
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Payt on was l i mi t ed t o f el oni es.   Wel sh,  466 U. S.  at  749 n.  11.   

Absent  f ur t her  act i on by t he Supr eme Cour t ,  t hi s cour t  l acks t he 

const i t ut i onal  aut hor i t y t o cr eat e a new r ul e of  l aw t hat  woul d 

abandon t he pr ecedent  of  Payt on.   

¶156 I n denyi ng al l  cr i mi nal  suspect s i n Wi sconsi n t he 

r i ght  t o a war r ant  bef or e bei ng hot l y pur sued r i ght  i nt o t hei r  

own home,  Just i ce Pr osser ' s concur r ence woul d accor d f ewer  

pr ot ect i ons t o i ndi v i dual s t o be secur e i n t hei r  homes and 

per sons t han t hose r ecogni zed by t he Uni t ed St at es Supr eme 

Cour t .   Such deni al  of  f undament al  Four t h Amendment  r i ght s woul d 

be i n c l ear  cont r avent i on of  t he basi c const i t ut i onal  pr i nci pl e 

t hat  t he f eder al  Const i t ut i on set s t he f l oor ,  not  t he cei l i ng 

f or  i ndi v i dual  r i ght s,  and st at es may not  pr ovi de f ewer  

const i t ut i onal  pr ot ect i ons t han t hose guar ant eed by t he f eder al  

const i t ut i on,  al t hough we ar e al ways f r ee t o gr ant  mor e r i ght s 

under  our  st at e' s const i t ut i on.   See U. S.  Const .  ar t .  VI ,  c l .  2;  

St at e v.  Young,  2006 WI  98,  ¶30 & n.  9,  294 Wi s.  2d 1,  717 

N. W. 2d 729.  

¶157 Fi nal l y,  Just i ce Pr osser ' s concur r ence conf uses and 

conf l at es " mi nor "  wi t h " pet t y"  mi sdemeanor s,  i n i t s anal ysi s 

t hat  our  l egi s l at ur e " has det er mi ned t hat  al l  mi sdemeanor s,  

r egar dl ess of  c l ass,  ar e ' ser i ous'  of f enses"  s i mpl y " because al l  

mi sdemeanor s ar e j ai l abl e of f enses. "   Just i ce Pr osser ' s 

concur r ence,  ¶92.   Just i ce Pr osser ' s concur r ence i gnor es t he 

f act  t hat  t he Uni t ed St at es Supr eme Cour t  has al r eady 

di st i ngui shed " ser i ous"  of f enses f r om " pet t y of f enses, "  not  i n 

t er ms of  whet her  any j ai l  t i me at  al l  may be a penal t y,  but  i n 
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t er ms of  how much maxi mum j ai l  t i me may be i mposed.   

Speci f i cal l y,  t he Supr eme Cour t  has expl ai ned t hat :  

[ i ] n deci di ng whet her  an of f ense i s " pet t y, "  we have 
sought  obj ect i ve cr i t er i a r ef l ect i ng t he ser i ousness 
wi t h whi ch soci et y r egar ds t he of f ense,  and we have 
f ound t he most  r el evant  such cr i t er i a i n t he sever i t y 
of  t he maxi mum aut hor i zed penal t y.   Appl y i ng t hese 
gui del i nes,  we have hel d t hat  a possi bl e s i x- mont h 
penal t y i s shor t  enough t o per mi t  c l assi f i cat i on of  
t he of f ense as " pet t y, "  but  t hat  a t wo- year  maxi mum i s 
suf f i c i ent l y " ser i ous"  t o r equi r e an oppor t uni t y f or  
j ur y t r i al .  .  .  .   

Bal dwi n v.  New Yor k,  399 U. S.  66,  68- 69 ( 1970) ( c i t at i ons 

omi t t ed) .   Ot her  cases i n whi ch t he Cour t  has expl ai ned t hat  

of f enses ar e pr esumpt i vel y " pet t y, "  as opposed t o " ser i ous"  

of f enses,  i f  t he maxi mum pot ent i al  sent ence i s s i x mont hs or  

l ess,  i ncl ude Uni t ed St at es v.  Nacht i gal ,  507 U. S.  1,  3- 4 

( 1993) ,  and Bl ant on v.  Ci t y of  Nor t h Las Vegas,  489 U. S.  538,  

542- 43 ( 1989) .    

¶158 I n c l osi ng,  al t hough t he pr oposal  of  Just i ce Pr osser ' s 

concur r ence——denyi ng t he Four t h Amendment  r i ght  t o be pr ot ect ed 

f r om l i t er al l y unwar r ant ed i nt r usi ons i nt o t he sanct i t y of  one' s  

home i n any mi sdemeanor  i nvol v i ng hot  pur sui t ——i s cont r ar y t o 

est abl i shed l egal  st andar ds,  I  agai n emphasi ze t hat  we need not  

deci de whet her  a war r ant l ess ent r y i nt o a home by pol i ce 

of f i cer s i n t he cont ext  of  hot  pur sui t  shoul d cont i nue t o be 

l i mi t ed t o war r ant l ess f el ony ar r est s or  i f  t he hot  pur sui t  

except i on t o t he war r ant  r equi r ement  shoul d be ext ended t o 

ser i ous mi sdemeanor  ar r est s.   The maj or i t y cor r ect l y deci ded 

t hi s case on nar r ower  gr ounds.     

¶159 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  
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