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NOTI CE 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s '  deci s i on, 1 whi ch af f i r med t he 

deci s i on of  t he Mi l waukee Count y Ci r cui t  Cour t ,  John A.  Fr anke,  

Judge,  t o di smi ss C.  Coakl ey Rel ocat i on Syst ems,  I nc. ' s  

( Coakl ey)  amended compl ai nt  t hat  sought  compar abl e r epl acement  

pr oper t y and r el ocat i on assi st ance and benef i t s.  

¶2 We must  deci de whet her  Coakl ey t i mel y f i l ed i t s 

compl ai nt  f or  r el ocat i on assi st ance and benef i t s under  Wi s.  

                                                 
1 C.  Coakl ey Rel ocat i on Sys. ,  I nc.  v.  Ci t y of  Mi l waukee,  

2007 WI  App 209,  305 Wi s.  2d 487,  740 N. W. 2d 636.   
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St at .  §§ 32. 19 and 32. 195 ( 2003- 04) . 2  We concl ude t hat  t he t wo-  

year  st at ut e of  l i mi t at i ons i n Wi s.  St at .  § 32. 20 bar s Coakl ey' s 

c l ai ms f or  r el ocat i on benef i t s because al t hough t he Ci t y of  

Mi l waukee ( Ci t y)  t ook physi cal  possessi on of  t he r el evant  

pr oper t y on Oct ober  14,  2002,  Coakl ey di d not  f i l e a not i ce of  

c l ai m unt i l  December  13,  2004,  and i t  f i r st  f i l ed a f or mal  

compl ai nt  on Sept ember  29,  2005.   We f ur t her  concl ude t hat  Wi s.  

St at .  § 893. 13( 2)  does not  t ol l  t he t wo- year  st at ut e of  

l i mi t at i ons i n t hi s case.  

I  

¶3 On Januar y 30,  2002,  t he Ci t y  acqui r ed pr oper t y f r om 

Roadst er  LLC.   The pr oper t y at  i ssue her e was a par ki ng l ot  t hat  

Roadst er  LLC l eased t o Coakl ey.   On Mar ch 28,  2002,  t he Ci t y 

sent  Coakl ey a 30- day not i ce t o vacat e,  but  Coakl ey r ef used t o 

l eave,  c l ai mi ng i t  was a " di spl aced per son"  and t hus ent i t l ed t o 

compar abl e r epl acement  pr oper t y.   The Ci t y di sagr eed,  and on May 

31,  2002,  t he Ci t y commenced an act i on agai nst  Coakl ey,  whi ch i s 

r ef er r ed t o as t he " Roadst er "  deci s i on,  seek i ng a wr i t  of  

assi st ance pur suant  t o Wi s.  St at .  § 32. 05( 8) . 3  On Oct ober  10,  

2002,  t he Mi l waukee Count y Ci r cui t  Cour t ,  Mi chael  D.  Guol ee,  

Judge,  gr ant ed a wr i t  t o t he Ci t y,  whi ch,  i n ef f ect ,  oust ed 

Coakl ey f r om t he pr oper t y.   The ci r cui t  cour t  f ur t her  concl uded 

                                                 
2 The r el evant  st at ut or y t ext s can be f ound i n sect i on I I I  

of  t hi s opi ni on.   Al l  subsequent  r ef er ences t o t he Wi sconsi n 
St at ut es ar e t o t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.   

3 Ci t y of  Mi l waukee v.  Roadst er  LLC,  2003 WI  App 131,  265 
Wi s.  2d 518,  666 N. W. 2d 524.  
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t hat  Coakl ey was not  a " di spl aced per son"  under  Wi s.  St at .  

§ 32. 19( 2) ( e) .   Ther ef or e,  s i nce Coakl ey was not  deemed t o be a 

" di spl aced per son, "  t he Ci t y was not  st at ut or i l y  r equi r ed t o 

make " a compar abl e r epl acement  pr oper t y"  avai l abl e t o Coakl ey 

pur suant  t o § 32. 05( 8) ( c) .   On Oct ober  14,  2002,  Coakl ey vacat ed 

t he pr oper t y and t he Ci t y obt ai ned physi cal  possessi on.  

¶4 Roadst er  LLC and Coakl ey appeal ed t he ci r cui t  cour t ' s  

gr ant  of  t he wr i t  of  assi st ance and i t s f i ndi ng t hat  Coakl ey was 

not  a " di spl aced per son. "   On appeal ,  Coakl ey ar gued t hat  i t  was 

a " di spl aced per son"  and t hus,  bef or e t he wr i t  of  assi st ance 

coul d be gr ant ed,  Coakl ey shoul d have had " a compar abl e 

r epl acement  pr oper t y [ made]  avai l abl e"  t o i t .   Coakl ey ar gued 

t hat  t he t r i al  cour t  er r ed i n gr ant i ng t he wr i t  wi t hout  

r equi r i ng t he Ci t y t o make avai l abl e compar abl e r epl acement  

pr oper t y under  Wi s.  St at .  § 32. 05( 8) .   On May 13,  2003,  t he 

cour t  of  appeal s r ever sed t he ci r cui t  cour t .   I t  concl uded t hat  

Coakl ey was a " di spl aced per son"  t hat  was ent i t l ed t o compar abl e 

r epl acement  pr oper t y bef or e t he wr i t  was gr ant ed.   Ci t y of  

Mi l waukee v.  Roadst er  LLC,  2003 WI  App 131,  265 Wi s.  2d 518,  666 

N. W. 2d 524,  r evi ew deni ed,  2003 WI  126,  265 Wi s.  2d 420,  668 

N. W. 2d 559 ( No.  02- 3102)  ( August  13,  2003) .   The case was 

r ever sed but  not  r emanded t o t he c i r cui t  cour t .  

¶5 Bet ween l at e 2003 and ear l y 2004,  t he Ci t y and Coakl ey 

appar ent l y di scussed Coakl ey' s desi r e f or  par ki ng,  i . e. ,  

compar abl e r epl acement  pr oper t y.   On Oct ober  22,  2003,  Coakl ey 

and t he Ci t y ent er ed i nt o a st i pul at i on t o di smi ss wi t hout  

pr ej udi ce t he case——Roadst er ——t hat  t he Ci t y i ni t i at ed i n t he 
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c i r cui t  cour t  t o obt ai n a wr i t  of  assi st ance.   On Oct ober  5,  

2004,  t he Ci t y made a $30, 000 set t l ement  of f er  t o Coakl ey f or  

t he l ease of  compar abl e r epl acement  pr oper t y.   The of f er  l et t er  

st at ed,  " [ t ] hi s payment  woul d be t he maxi mum under  Wi s.  St at .  

§ 32. 19( 4m)  f or  a t enant - occupi ed busi ness r epl acement . "   

However ,  Coakl ey r ej ect ed t hat  of f er .  

¶6 On December  13,  2004,  r epr esent at i ves f r om Roadst er  

and Coakl ey s i gned a " Rel ease of  Cl ai ms. "   I n r el evant  par t ,  

bot h par t i es r el eased t he Ci t y " f r om any and al l  c l ai ms f or  

at t or ney f ees,  appr ai sal  and exper t  f ees,  cost s and 

di sbur sement s,  and al so f r om any and al l  l i t i gat i on and ot her  

expenses cl ai mabl e under  Wi s.  St at .  § 32. 28 and Wi s.  St at .  Ch.  

814,  ar i s i ng out  of ,  or  r el at i ng t o, "  t he Roadst er  deci s i on.   

However ,  t he r el ease di d " not  i ncl ude any r el ocat i on benef i t s 

under  Wi s.  St at .  § 32. 19 t o whi ch Coakl ey may be ent i t l ed under  

l aw as a r esul t  of "  t he Roadst er  deci s i on.   

¶7 Al so on December  13,  2004,  Coakl ey sent  a l et t er  t o 

t he Ci t y,  whi ch,  pur suant  t o Wi s.  St at .  § 893. 80( 1) ,  pr ovi ded 

t he Ci t y wi t h an " I t emi zed St at ement  of  Rel i ef  Sought . "   I n 

shor t ,  Coakl ey sought  money f or  movi ng t o a new l ocat i on,  

bui l di ng cost s,  r el ocat i on benef i t s pur suant  t o Wi s.  St at .  

§ 32. 19( 4m) ,  compensat i on f or  wr ongf ul  l oss of  pr emi ses,  

compensat i on f or  i nt er r upt i on of  busi ness,  and at t or neys'  f ees.   

The Ci t y,  however ,  di d not  acqui esce t o t hi s r equest .  

¶8 On Sept ember  29,  2005,  Coakl ey f i l ed a f or mal  

compl ai nt  agai nst  t he Ci t y.   I n i t s compl ai nt ,  Coakl ey sought  

t he f ol l owi ng:  ( 1)  decl ar at or y and i nj unct i ve r el i ef  pur suant  t o 
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Wi s.  St at .  § 806. 04;  ( 2)  damages f or  f ai l ur e t o pr ovi de 

r el ocat i on benef i t s;  and ( 3)  damages f or  wr ongf ul  ej ect ment .   On 

November  11,  2005,  t he Ci t y f i l ed a mot i on t o di smi ss Coakl ey' s 

compl ai nt .   On Januar y 18,  2006,  t he c i r cui t  cour t ,  i n an or al  

deci s i on,  gr ant ed i n par t  and deni ed i n par t  t he Ci t y ' s mot i on 

t o di smi ss.  

¶9 The ci r cui t  cour t  concl uded t hat  " [ t ] o t he ext ent  t hat  

t he compl ai nt  asser t s a c l ai m f or  i t emi zed damages under  

[ §]  32. 19 or  [ §]  32. 195,  such cl ai ms ar e bar r ed by [ §]  32. 20. "   

However ,  t he c i r cui t  cour t  det er mi ned t hat  t o t he ext ent  t he 

compl ai nt  asser t s damages pur suant  t o ot her  st at ut es,  e. g. ,  Wi s.  

St at .  § 32. 25,  whi ch t he ci r cui t  cour t  concl uded was not  l i mi t ed 

by Wi s.  St at .  § 32. 20,  t he mot i on t o di smi ss was deni ed.  

¶10 On Febr uar y 3,  2006,  Coakl ey f i l ed an amended 

compl ai nt  set t i ng f or t h t he f ol l owi ng causes of  act i on:  ( 1)  

possessi on of  t he " Thi r d St r eet  Par cel , "  i . e. ,  t he par ki ng l ot ,  

because t he Ci t y  v i ol at ed Wi s.  St at .  § 32. 05( 8) ( b)  and ( c) ;  ( 2)  

damages f or  f ai l ur e t o make avai l abl e a compar abl e r epl acement  

pr oper t y wi t hi n t he meani ng of  § 32. 05( 8) ( b)  and ( c) ;  ( 3)  

damages f or  wr ongf ul  ej ect ment ;  ( 4)  decl ar at or y and i nj unct i ve 

r el i ef  pur suant  t o Wi s.  St at .  § 804. 06 because no r epl acement  

pr oper t y was made avai l abl e and no r el ocat i on assi st ance and 

benef i t s wer e pr ovi ded;  and ( 5)  decl ar at or y r el i ef  i n t hat  t he 

Ci t y shoul d be est opped f r om asser t i ng Wi s.  St at .  § 32. 20 i n 

or der  t o bar  Coakl ey' s Wi s.  St at .  §§ 32. 19 and 32. 195 cl ai ms.  

¶11 On Febr uar y 21,  2006,  t he Ci t y moved t o di smi ss t he 

second compl ai nt .   On Apr i l  28,  2006,  t he c i r cui t  cour t ,  i n an 



No.  2006AP2292   

 

6 
 

or al  deci s i on,  gr ant ed t he mot i on and di smi ssed t he amended 

compl ai nt .   Rel y i ng on Ci t y of  Raci ne v.  Bassi nger 4 and Dot t y 

Dumpl i ng' s Dowr y,  Lt d.  v.  Communi t y Devel opment  Aut hor i t y of  t he 

Ci t y of  Madi son, 5 t he c i r cui t  cour t  concl uded t hat  c l ai ms one 

t hr ough f our  at t empt ed t o asser t  r i ght s t hat  s i mpl y do not  exi st  

under  Wi s.  St at .  § 32. 05( 8) .   The cour t  st at ed,   

[ T] he wr i t  of  assi st an[ ce]  st at ut e,  gr ant s no r i ght s,  
no subst ant i ve r i ght s,  beyond what  t he l egi s l at ur e has 
aut hor i zed i n t he r el ocat i on assi st ance st at ut es t hat  
ar e a par t  of  Chapt er  32.    

Thi s basi c r ul i ng was a par t  of  my deci s i on t he 
f i r st  t i me ar ound.  .  .  .  [ T] he wr i t  of  assi st ance 
st at ut e gr ant s no r i ght s i n and of  i t sel f  .  .  .  .  

¶12 Wi t h r egar d t o t he f i f t h c l ai m f or  decl ar at or y r el i ef ,  

t he c i r cui t  cour t  r ej ect ed t he cl ai m and concl uded t hat  i t  was 

an at t empt  t o r evi ve t he expi r ed st at ut e of  l i mi t at i ons.   I n 

addi t i on,  t he cour t  concl uded t hat  i n t he event  t he f i f t h c l ai m 

asser t ed a di f f er ent  ar gument  or  c l ai m f or  r el i ef ,  i t  was al so 

r ej ect ed.   Ther ef or e,  t he c i r cui t  cour t  det er mi ned t hat  t he 

amended compl ai nt  f ai l ed t o st at e a c l ai m t hat  coul d sur vi ve t he 

                                                 
4 Ci t y of  Raci ne v.  Bassi nger ,  163 Wi s.  2d 1029,  473 

N. W. 2d 526 ( Ct .  App.  1991) .  

5 Dot t y Dumpl i ng' s Dowr y,  Lt d.  v.  Communi t y Dev.  Aut h.  of  
t he Ci t y of  Madi son,  2002 WI  App 200,  257 Wi s.  2d 377,  651 
N. W. 2d 1.  
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" Bassi nger  r ul e" 6 or  a st at ut e of  l i mi t at i ons chal l enge.   Coakl ey 

appeal ed t he ci r cui t  cour t ' s  or der .  

¶13 On August  14,  2007,  t he cour t  of  appeal s af f i r med t he 

ci r cui t  cour t ' s  deci s i on t o di smi ss Coakl ey' s ent i r e amended 

compl ai nt  because " Coakl ey was ent i t l ed onl y t o r el ocat i on 

payment s aut hor i zed by Wi s.  St at .  ch.  32 and t hat  t he compl ai nt  

seeki ng t hose payment s was bar r ed by t he st at ut e of  l i mi t at i ons 

set  out  i n Wi s.  St at .  § 32. 20. "   The cour t  of  appeal s concl uded 

t hat  Wi s.  St at .  § 32. 05( 8)  does not  pr ovi de an i ndependent  r i ght  

t o compensat i on i n addi t i on t o what  t he l egi s l at ur e has 

aut hor i zed i n t he r el ocat i on assi st ance l aw,  i . e. ,  

Wi s.  St at .  §§ 32. 19 and 32. 195.   Mor eover ,  i t  concl uded t hat  

§ 32. 20 bar s c l ai ms under  §§ 32. 19 and 32. 195 t wo year s af t er  

t he condemnor  t akes physi cal  possessi on.   Because t he Ci t y t ook 

physi cal  possessi on on Oct ober  14,  2002,  t he cour t  of  appeal s 

concl uded t hat  Coakl ey' s c l ai ms wer e bar r ed gi ven t he f i r st  

c l ai m,  by way of  not i ce,  was not  f i l ed unt i l  December  13,  2004.  

I I  

¶14 Thi s case r equi r es us t o r evi ew t he ci r cui t  cour t ' s  

deci s i on t o gr ant  t he Ci t y ' s mot i on t o di smi ss,  and i n so doi ng,  

we must  under t ake st at ut or y i nt er pr et at i on.   Bot h ar e quest i ons 

                                                 
6 I n Bassi nger ,  t he cour t  of  appeal s concl uded t hat  

Wi s.  St at .  § 32. 05( 8)  does not  pr ovi de any subst ant i ve r i ght s t o 
have compar abl e r epl acement  pr oper t y made avai l abl e i ndependent  
of  any ot her  pr ovi s i on or  r equi r ement  of  l aw.   Bassi nger  163 
Wi s.  2d at  1041.   Rat her ,  " t he r el ocat i on assi st ance l aw,  not  
condemnat i on l aw,  det er mi nes t he ext ent  t o whi ch [ a par t y i s]  
ent i t l ed t o have made avai l abl e t o [ i t ]  compar abl e r epl acement  
pr oper t y .  .  .  . "   I d.   
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of  l aw,  whi ch we r evi ew de novo but  benef i t i ng f r om t he l ower  

cour t s '  anal yses.   Megal  Dev.  Cor p.  v.  Shadof ,  2005 WI  151,  ¶8,  

286 Wi s.  2d 105,  705 N. W. 2d 645.  

I I I  

¶15 Coakl ey ar gues t hat  af t er  t he Roadst er  deci s i on,  i t  i s  

ent i t l ed t o compar abl e r epl acement  pr oper t y s i nce t he cour t  of  

appeal s,  i n Roadst er ,  concl uded t hat  i t  was a " di spl aced 

per son. "   Coakl ey f ur t her  ar gues t hat  t he st at ut e of  l i mi t at i ons 

i n Wi s.  St at .  § 32. 20 shoul d not  bar  i t s c l ai ms because t he Ci t y  

di d not  sat i sf y a condi t i on pr ecedent  i n Wi s.  St at .  § 32. 05( 8) ,  

namel y t he Ci t y  f ai l ed t o pr ovi de a compar abl e r epl acement  

pr oper t y.   Ther ef or e,  Coakl ey ar gues t hat  t he Ci t y never  

obt ai ned a pr oper  wr i t  of  assi st ance,  and t hus,  t he st at ut e of  

l i mi t at i ons never  began t o r un.   The Ci t y,  on t he ot her  hand,  

ar gues:  ( 1)  sect i on 32. 05( 8)  ar e oust er  pr ovi s i ons and not  

damage pr ovi s i ons;  ( 2)  sect i on 32. 05( 8)  does not  gi ve condemnees 

any new subst ant i ve r i ght s;  and ( 3)  r el ocat i on benef i t s under  

Wi s.  St at .  §§ 32. 19 and 32. 195 i n t hi s case ar e bar r ed pur suant  

t o Wi s.  St at .  § 32. 20.   Whi l e we may be sympat het i c t o Coakl ey' s 

f act ual  s i t uat i on,  t he st at ut e of  l i mi t at i ons di ct at es t hat  

Coakl ey' s c l ai ms ar e t i me bar r ed.  

¶16 The case at  hand r equi r es us t o i nt er pr et  a number  of  

Wi sconsi n St at ut es.   " [ T] he pur pose of  st at ut or y i nt er pr et at i on 

i s t o det er mi ne what  t he st at ut e means so t hat  i t  may be gi ven 

i t s f ul l ,  pr oper ,  and i nt ended ef f ect . "   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   Thi s cour t  begi ns st at ut or y i nt er pr et at i on wi t h 
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t he l anguage of  t he st at ut e.   I d. ,  ¶45.   I f  t he meani ng of  t he 

st at ut e i s pl ai n,  we or di nar i l y  st op t he i nqui r y and gi ve t he 

l anguage i t s " common,  or di nar y,  and accept ed meani ng,  except  

t hat  t echni cal  or  speci al l y- def i ned wor ds or  phr ases ar e gi ven 

t hei r  t echni cal  or  speci al  def i ni t i onal  meani ng. "   I d.    

¶17 Cont ext  and st r uct ur e of  a st at ut e ar e i mpor t ant  t o 

t he meani ng of  t he st at ut e.   I d. ,  ¶46.   " Ther ef or e,  st at ut or y 

l anguage i s i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used;  not  

i n i sol at i on but  as par t  of  a whol e;  i n r el at i on t o t he l anguage 

of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  and r easonabl y,  t o 

avoi d absur d or  unr easonabl e r esul t s. "   I d.   Mor eover ,  t he 

" [ s] t at ut or y l anguage i s r ead wher e possi bl e t o gi ve r easonabl e 

ef f ect  t o ever y wor d,  i n or der  t o avoi d sur pl usage. "   I d.   " A 

st at ut e' s pur pose or  scope may be r eadi l y appar ent  f r om i t s 

pl ai n l anguage or  i t s r el at i onshi p t o sur r oundi ng or  c l osel y-

r el at ed st at ut es——t hat  i s,  f r om i t s cont ext  or  t he st r uct ur e of  

t he st at ut e as a coher ent  whol e. "   I d. ,  ¶49.  

¶18 Wi sconsi n St at .  § 32. 05( 8) ,  " Occupancy;  wr i t  of  

assi st ance;  wast e, "  pr ovi des t he f ol l owi ng:  

( a)  I n t hi s subsect i on,  " condemnor "  has t he 
meani ng gi ven i n s.  32. 185.  

( b)  No per son occupyi ng r eal  pr oper t y may be 
r equi r ed t o move f r om a dwel l i ng or  move hi s or  her  
busi ness or  f ar m wi t hout  at  l east  90 days'  wr i t t en 
not i ce of  t he i nt ended vacat i on dat e f r om t he 
condemnor .  .  .  .  The condemnor  has t he r i ght  t o 
possessi on when t he per sons who occupi ed t he acqui r ed 
pr oper t y vacat e,  or  hol d over  beyond t he vacat i on dat e 
est abl i shed by t he condemnor ,  whi chever  i s sooner ,  
except  as pr ovi ded under  par .  ( c) .   I f  t he condemnor  
i s deni ed t he r i ght  of  possessi on,  t he condemnor  may,  
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upon 48 hour s '  not i ce t o t he occupant ,  appl y t o t he 
c i r cui t  cour t  wher e t he pr oper t y i s l ocat ed f or  a wr i t  
of  assi st ance t o be put  i n possessi on.   The ci r cui t  
cour t  shal l  gr ant  t he wr i t  of  assi st ance i f  al l  
j ur i sdi ct i onal  r equi r ement s have been compl i ed wi t h,  
i f  t he awar d has been pai d or  t ender ed as r equi r ed and 
i f  t he condemnor  has made a compar abl e r epl acement  
pr oper t y avai l abl e t o t he occupant s,  except  as 
pr ovi ded under  par .  ( c) .  

( c)  The condemnor  may not  r equi r e t he per sons who 
occupi ed t he pr emi ses on t he dat e t hat  t i t l e vest ed i n 
t he condemnor  t o vacat e unt i l  a compar abl e r epl acement  
pr oper t y i s made avai l abl e.   Thi s par agr aph does not  
appl y t o any per son who wai ves hi s or  her  r i ght  t o 
r ecei ve r el ocat i on benef i t s or  ser vi ces under  s.  
32. 197 or  who i s not  a di spl aced per son,  as def i ned 
under  s.  32. 19( 2) ( e) ,  unl ess t he acqui r ed pr oper t y i s  
par t  of  a pr ogr am or  pr oj ect  r ecei v i ng f eder al  
f i nanci al  assi st ance.  

¶19 The cour t  of  appeal s i nt er pr et ed t he above st at ut e i n 

Bassi nger .   Of  r el evance i n Bassi nger ,  as i n t hi s case,  was t he 

l anguage t hat  pr ovi des t hat  a " di spl aced per son"  must  have 

" compar abl e r epl acement  pr oper t y  made avai l abl e"  t o i t .   The 

cour t  of  appeal s concl uded t hat  t he l egi s l at ur e' s i nt ent  behi nd 

t hi s l anguage was " t o pr ovi de,  as one of  t he t hr ee condi t i ons 

pr ecedent  t o i ssuance of  a wr i t  of  assi st ance,  t hat  a per son 

di spl aced by a condemnat i on have compar abl e r epl acement  pr oper t y 

made avai l abl e t o t he ext ent  r equi r ed by t he r el ocat i on 

assi st ance l aw. "   Ci t y of  Raci ne v.  Bassi nger ,  163 Wi s.  2d 1029,  

1040,  473 N. W. 2d 526 ( Ct .  App.  1991)  ( emphasi s omi t t ed) ;  see 

al so Dot t y Dumpl i ng' s Dowr y,  Lt d.  v.  Communi t y Dev.  Aut h.  of  t he 

Ci t y of  Madi son,  2002 WI  App 200,  ¶¶13- 17,  257 Wi s.  2d 377,  651 

N. W. 2d 1 ( c i t i ng t o Bassi nger  and r eaf f i r mi ng i t s concl usi on 

wi t h r egar d t o r el ocat i on assi st ance) ;  Ci t y of  Janesvi l l e v.  CC 
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Mi dwest ,  I nc. ,  2007 WI  93,  ¶¶23- 28,  34,  302 Wi s.  2d 599,  734 

N. W. 2d 428 ( c i t i ng t o Bassi nger  and Dot t y and r eaf f i r mi ng t hei r  

concl usi ons wi t h r egar d t o r el ocat i on assi st ance) .   The cour t  

f ur t her  st at ed t hat  " [ t ] he [ Legi s l at i ve Ref er ence Bur eau' s]  

anal ysi s r eveal s t hat  t he l anguage i n quest i on was added t o 

[ Wi s.  St at .  § 32. 05]  t o c l ar i f y exi st i ng l aw——not  t o cr eat e i n 

condemnees new subst ant i ve r i ght s. "   Bassi nger ,  163 Wi s.  2d at  

1040 ( emphasi s omi t t ed) .   Rat her  t han cr eat e new subst ant i ve 

r i ght s,  t he l anguage i n subsect i on ( 8)  " mer el y added a new 

condi t i on,  t he subst ant i ve r i ght s of  whi ch ar e f ound el sewher e 

i n t he st at ut e. "   I d.  

¶20 The cour t  of  appeal s r ej ect ed Bassi nger ' s r eadi ng of  

t he st at ut e t hat  woul d have pr ovi ded a new subst ant i ve r i ght  t o 

have compar abl e r epl acement  pr oper t y made avai l abl e i ndependent  

of  any ot her  pr ovi s i ons or  r equi r ement  of  l aw.   I d.   The cour t  

of  appeal s concl uded,  " t he r el ocat i on assi st ance l aw,  not  

condemnat i on l aw,  det er mi nes t he ext ent  t o whi ch [ a par t y i s]  

ent i t l ed t o have made avai l abl e t o [ i t ]  compar abl e r epl acement  

pr oper t y .  .  .  . "   I d.   Accor di ngl y,  Coakl ey may not  use 

Wi s.  St at .  § 32. 05( 8)  t o seek damages or  now use t hat  st at ut e i n 

an ef f or t  t o have " compar abl e r epl acement  pr oper t y made 

avai l abl e"  t o i t .    

¶21 Rat her  t han r el y on Wi s.  St at .  § 32. 05( 8) ,  Coakl ey 

must  i nst ead i nvoke t he r el ocat i on assi st ance l aw,  i . e. ,  
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Wi s.  St at .  §§ 32. 19 and 32. 195. 7  However ,  a c l ai m br ought  

pur suant  t o §§ 32. 19 and 32. 195 must  be br ought  wi t hi n t wo year s 

f r om when t he Ci t y obt ai ned physi cal  possessi on.   See 

Wi s.  St at .  § 32. 20.   Sect i on 32. 20,  " Pr ocedur e f or  col l ect i on of  

i t emi zed i t ems of  compensat i on, "  pr ovi des:  

Cl ai ms f or  damages i t emi zed i n ss.  32. 19 and 
32. 195 shal l  be f i l ed wi t h t he condemnor  car r y i ng on 
t he pr oj ect  t hr ough whi ch condemnee' s or  c l ai mant ' s 
c l ai ms ar i se.   Al l  such cl ai ms must  be f i l ed af t er  t he 
damages upon whi ch t hey ar e based have f ul l y 
mat er i al i zed but  not  l at er  t han 2 year s af t er  t he 
condemnor  t akes physi cal  possessi on of  t he ent i r e 
pr oper t y acqui r ed or  such ot her  event  as det er mi ned by 
t he depar t ment  of  commer ce by r ul e.  .  .  .     

( Emphasi s added. )  

¶22 " The bar  cr eat ed by oper at i on of  a st at ut e of  

l i mi t at i ons i s est abl i shed i ndependent l y of  any adj udi cat or y 

pr ocess. "   Col by v.  Col umbi a Count y,  202 Wi s.  2d 342,  350,  550 

N. W. 2d 124 ( 1996) .   Per i ods of  l i mi t at i on r ef l ect  var i ous 

pol i c i es adopt ed by t he l egi s l at ur e.   I d.   " I t  i s  [ a]  

l egi s l at i ve expr essi on of  pol i cy t hat  pr ohi bi t s l i t i gant s f r om 

r ai s i ng c l ai ms——whet her  or  not  t hey ar e mer i t or i ous——af t er  t he 

expi r at i on of  a gi ven per i od of  t i me. "   I d.   When t he l i mi t at i on 

per i od ends,  i t  ext i ngui shes t he cause of  act i on of  t he 

pot ent i al  pl ai nt i f f ,  but  i t  al so cr eat es a r i ght  f or  t he woul d-

be def endant  t o i nsi st  on t hat  st at ut or y bar .   I d.   As a r esul t ,  

                                                 
7 Whi l e Coakl ey asser t s t hat  i t  i s  not  seeki ng a new 

subst ant i ve r i ght ,  i t  seeks a r emedy under  Wi s.  St at .  § 32. 05( 8)  
despi t e t he f act  t hat  pr ecedent  di ct at es t hat  Coakl ey must  
i nvoke Wi s.  St at .  §§ 32. 19 and 32. 195 i n or der  t o obt ai n a 
r emedy.  
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l ong ago we began t o encour age pl ai nt i f f s t o be vi gi l ant  and 

act i vel y pur sue cl ai ms agai nst  t hose who have pot ent i al l y 

wr onged t hem.   See Shel don v.  Rockwel l ,  9 Wi s.  158 ( * 166) ,  162 

( * 181)  ( 1859) .   Whi l e a pl ai nt i f f ' s  r i ght  t o access t he cour t  

syst em i s i mpor t ant ,  we must  r espect  " a gover nment al  ent i t y ' s 

f undament al  r i ght  t o i nvoke a st at ut e of  l i mi t at i ons,  as wel l  as 

i t s l egi s l at i vel y mandat ed r i ght  t o have a c l ai m pr esent ed t o i t  

bef or e i t  i s  f or ced i nt o cost l y and expensi ve l i t i gat i on. " 8  

Col by,  202 Wi s.  2d at  349- 50.     

¶23 Under  Wi s.  St at .  § 32. 20,  t he l egi s l at ur e speci f i cal l y 

st at ed t hat  t he st at ut e of  l i mi t at i ons was t o begi n once t he 

condemnor  t ook " physi cal  possessi on. "   Thi s l egi s l at i ve 

di r ect i ve i s c l ear .   I n t he case at  hand,  i t  i s  undi sput ed t hat  

t he Ci t y t ook physi cal  possessi on on Oct ober  14,  2002.   

Ther ef or e,  Coakl ey shoul d have f i l ed i t s Wi s.  St at .  §§ 32. 19 and 

32. 195 cl ai ms wi t hi n t wo year s of  Oct ober  14,  2002.   However ,  

Coakl ey di d not  f i l e a not i ce of  c l ai m,  pur suant  t o 

Wi s.  St at .  § 893. 80,  unt i l  December  13,  2004.   Cr i t i cal l y,  i t  

                                                 
8 Under  t he f act s of  t hi s case,  a gover nment  ent i t y ' s r i ght  

t o have a c l ai m pr esent ed bef or e l i t i gat i on coul d be sat i sf i ed 
t hr ough a not i ce of  c l ai m or  by act ual  not i ce i f  t he c l ai mant  
shows t hat  no pr ej udi ce t o t he gover nment  ent i t y exi st s.   See 
Wi s.  St at .  § 893. 80( 1) ( a) .   
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di d not  f i l e i t s f i r st  compl ai nt  unt i l  Sept ember  29,  2005.   As a 

r esul t ,  Coakl ey' s c l ai ms ar e t i me bar r ed. 9 

¶24 Coakl ey ar gues t hat  possessi on shoul d be def i ned as 

" cor r ect "  possessi on,  and i t  ar gues,  c i t i ng gener al l y t o Hansen 

v.  A. H.  Robi ns,  I nc. ,  113 Wi s.  2d 550,  335 N. W. 2d 578 ( 1983) ,  

t hat  t hi s cour t  shoul d cr eat e a cour t - f ashi oned r emedy f or  t hose 

who wi l l  " undoubt edl y f i nd t hemsel ves i n Coakl ey ' s pr edi cament . "   

We decl i ne t hi s oppor t uni t y t o f ashi on a new r emedy t hat  woul d 

di r ect l y under mi ne t he l anguage of  t he st at ut e.   The l egi s l at ur e 

ut i l i zed t he phr ase " physi cal  possessi on"  t o set  f or t h t he 

expect at i ons under  t hese scenar i os.   Appl y i ng " physi cal  

possessi on"  i s a st r ai ght f or war d appr oach t hat  i s easi l y appl i ed 

by l i t i gant s and t he cour t s.   We wi l l  not  i nser t  t he wor d 

" cor r ect "  or  " l awf ul "  i nt o t hi s pl ai nl y wor ded and easi l y 

                                                 
9 The cour t  of  appeal s '  deci s i on,  i n t hi s case,  st at ed,  " t o 

st op t hi s t i me l i mi t  f r om begi nni ng t o r un,  t he condemnee must  
avoi d gi v i ng physi cal  possessi on of  t he pr oper t y t o t he 
condemnor . "   C.  Coakl ey Rel ocat i on Sys. ,  I nc. ,  305 Wi s.  2d 487,  
¶19 ( emphasi s added) .   However ,  t hi s shoul d not  be i nt er pr et ed 
as i nst r uct i ng par t i es t o di sobey a c i r cui t  cour t ' s  or der .  
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under st ood st at ut e. 10  Accor di ngl y,  Wi s.  St at .  § 32. 20 bar s 

Coakl ey' s Wi s.  St at .  §§ 32. 19 and 32. 195 cl ai ms.  

¶25 Dur i ng or al  ar gument  t o t hi s cour t ,  t he appl i cabi l i t y  

of  Wi s.  St at .  § 893. 13,  " Tol l i ng of  st at ut es of  l i mi t at i on, "  was 

r ai sed.   We subsequent l y or der ed t he par t i es t o submi t  l et t er  

br i ef s addr essi ng t he appl i cabi l i t y  of  § 893. 13.   The par t i es 

chose t o l i mi t  t hei r  di scussi on t o § 893. 13( 2) .   Thus,  we l i mi t  

our  deci s i on t o t hat  sect i on of  t he t ol l i ng st at ut e.   Af t er  

f ur t her  r evi ew and wi t h t he assi st ance of  suppl ement al  l et t er  

br i ef s f r om t he par t i es,  we concl ude t hat  § 893. 13( 2) ,  as ar gued 

by t he par t i es,  does not  appl y gi ven t he par t i cul ar  f act s of  

t hi s case.   Sect i on 893. 13( 2)  pr ovi des:  

 A l aw l i mi t i ng t he t i me f or  commencement  of  an 
act i on i s t ol l ed by t he commencement  of  t he act i on t o 
enf or ce t he cause of  act i on t o whi ch t he per i od of  

                                                 
10 See St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  

2004 WI  58,  ¶39,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( c i t i ng t o t he 
Uni t ed St at es Supr eme Cour t ,  Connect i cut  Nat ' l  Bank v.  Ger mai n,  
503 U. S.  249,  253- 54 ( 1992) ,  asser t i ng t hat  " [ w] e have st at ed 
t i me and agai n t hat  cour t s must  pr esume t hat  a l egi s l at ur e says 
i n a st at ut e what  i t  means and means i n a st at ut e what  i t  says 
t her e. " ) ;  2A Nor man J.  Si nger  & J. D.  Shambi e Si nger ,  Sut her l and 
St at ut es and St at ut or y Const r uct i on ( 7t h ed.  2007)  ( § 46. 3,  
" Expr essed i nt ent , "  st at i ng " [ w] hat  a l egi s l at ur e says i n t he 
t ext  of  a st at ut e i s consi der ed t he best  evi dence of  t he 
l egi s l at i ve i nt ent  or  wi l l " ;  § 46. 6,  " Each wor d gi ven ef f ect , "  
st at i ng " i t  i s  al so t he case t hat  ever y wor d excl uded f r om a 
st at ut e must  be pr esumed t o have been excl uded f or  a pur pose" ;  
§ 47. 23,  " Expr essi o uni us est  excl usi o al t er i us, "  st at i ng " wher e 
a f or m of  conduct ,  .  .  .  t her e i s an i nf er ence t hat  al l  
omi ssi ons shoul d be under st ood as excl usi ons" ;  § 47. 38,  
" I nser t i on of  wor ds, "  st at i ng " [ i ] n const r ui ng a st at ut e,  i t  i s  
al ways saf er  not  t o add t o or  subt r act  f r om t he l anguage of  a 
st at ut e unl ess i mper at i vel y r equi r ed t o make i t  a r at i onal  
st at ut e" )  ( i nt er nal  punct uat i on and f oot not es omi t t ed) .  
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l i mi t at i on appl i es.   The l aw l i mi t i ng t he t i me f or  
commencement  of  t he act i on i s t ol l ed f or  t he per i od 
f r om t he commencement  of  t he act i on unt i l  t he f i nal  
di sposi t i on of  t he act i on.  

( Emphasi s added. )  

¶26 We r el y on t he emphasi zed por t i on of  t he above ar gued 

st at ut e f or  our  concl usi on:  " A l aw l i mi t i ng t he t i me f or  

commencement  of  an act i on i s t ol l ed by t he commencement  of  t he 

act i on t o enf or ce t he cause of  act i on t o whi ch t he per i od of  

l i mi t at i on appl i es. "    

¶27 I n t hi s case,  t he l aw l i mi t i ng t he t i me f or  

commencement  of  an act i on i s Wi s.  St at .  § 32. 20.   Under  § 32. 20,  

c l ai ms pur suant  t o Wi s.  St at .  §§ 32. 19 and 32. 195 must  be f i l ed 

wi t hi n t wo year s af t er  t he condemnor  t akes physi cal  possessi on.   

However ,  i n t hi s case,  Coakl ey di d not  f i l e a c l ai m f or  

r el ocat i on benef i t s under  §§ 32. 19 and 32. 195 unt i l  af t er  t he 

t wo- year  st at ut e of  l i mi t at i ons had expi r ed.   Ther ef or e,  i n t hi s 

case,  Wi s.  St at .  § 893. 13( 2)  does not  t ol l  t he l i mi t at i ons 

per i od.    

¶28 The appeal  i n Roadst er  does not  t ol l  t he st at ut e of  

l i mi t at i ons f or  Coakl ey.   The Roadst er  deci s i on i s of  no 

r el evance t o Wi s.  St at .  § 893. 13( 2)  because t hat  appeal  was of  

t he c i r cui t  cour t ' s  deci s i on t o gr ant  t he Ci t y a wr i t  of  

assi st ance pur suant  t o Wi s.  St at .  § 32. 05( 8) .   I n Roadst er ,  t he 

Ci t y f i l ed a l awsui t  t o oust  Coakl ey under  § 32. 05( 8) .   I n 

r esponse,  Coakl ey ar gued,  but  di d not  f or mal l y pl ead,  t hat  i t  

was a " di spl aced per son"  and t hus t he Ci t y was obl i gat ed t o make 

avai l abl e " compar abl e r epl acement  pr oper t y"  i n or der  t o obt ai n a 
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wr i t .   Coakl ey def ended agai nst  t he i ssuance of  t he wr i t  by 

ar gui ng t hat  s i nce Coakl ey was not  of f er ed compar abl e 

r epl acement  pr oper t y f r om t he Ci t y,  t he wr i t  shoul d not  be 

i ssued.    

¶29 However ,  t he r ecor d bef or e t hi s cour t  i s  devoi d of  any 

i ndi cat i on t hat  i n Roadst er ,  Coakl ey al so i ni t i at ed a c l ai m f or  

r el ocat i on assi st ance under  Wi s.  St at .  §§ 32. 20,  32. 19,  or  

32. 195.   At  most ,  i n Roadst er ,  Coakl ey r ecei ved t he 

det er mi nat i on t hat  i t  was a " di spl aced per son. "   Her e,  Coakl ey' s 

ar gument  i n def ense t o oust er  i s di st i nct  f r om i t s dut y t o 

f or mal l y pl ead a cause of  act i on f or  r el ocat i on assi st ance under  

§§ 32. 20,  32. 19,  and 32. 195 or  f or mal l y def end on t hat  basi s.   

I n f act ,  t he r el ease of  c l ai ms document  i n Roadst er  speci f i cal l y 

excl uded § 32. 19 cl ai ms f or  r el ocat i on benef i t s t o whi ch Coakl ey 

" may be ent i t l ed. "   I n Roadst er ,  Coakl ey was deemed a di spl aced 

per son,  but  i t  r emai ned Coakl ey' s r esponsi bi l i t y  t o f or mal l y 

f i l e a cause of  act i on f or  r el i ef  under  §§ 32. 19 and 32. 195.   

¶30 Coakl ey had t wo year s f r om t he t i me t he Ci t y t ook 

physi cal  possessi on t o make i t s c l ai m.   The Ci t y t ook physi cal  

possessi on of  t he pr oper t y on Oct ober  14,  2002.   Coakl ey f i r st  

f i l ed a not i ce of  c l ai m on December  13,  2004.   I t  di d not  f i l e 

i t s f i r st  compl ai nt  unt i l  Sept ember  29,  2005.   Ther ef or e,  Wi s.  

St at .  § 893. 13( 2)  coul d not  have t ol l ed t he st at ut e of  

l i mi t at i ons because Coakl ey f i r s t  f i l ed a c l ai m f or  r el ocat i on 

benef i t s under  Wi s.  St at .  §§ 32. 19 and 32. 195 af t er  t he st at ut e 

of  l i mi t at i ons had al r eady expi r ed.   I n Roadst er ,  Coakl ey di d 

not  f or mal l y pl ead t hat  i t  had a r i ght  t o r el ocat i on benef i t s 
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pur suant  t o §§ 32. 19 and 32. 195.   Ther ef or e,  t he Roadst er  case 

does not  t ol l  t he t i me f or  Coakl ey t o br i ng i t s act i on under  

§§ 32. 20,  32. 19 and 32. 195.    

I V 

¶31 We concl ude t hat  t he t wo- year  st at ut e of  l i mi t at i ons 

i n Wi s.  St at .  § 32. 20 bar s Coakl ey' s c l ai ms f or  r el ocat i on 

benef i t s because al t hough t he Ci t y t ook physi cal  possessi on of  

t he r el evant  pr oper t y on Oct ober  14,  2002,  Coakl ey di d not  f i l e 

a not i ce of  c l ai m unt i l  December  13,  2004,  and i t  f i r st  f i l ed a 

f or mal  compl ai nt  on Sept ember  29,  2005.   We f ur t her  concl ude 

t hat  Wi s.  St at .  § 893. 13( 2)  does not  t ol l  t he t wo- year  st at ut e 

of  l i mi t at i ons i n t hi s case.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶32 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   I  j oi n 

t he maj or i t y opi ni on i n al l  r espect s.   However ,  I  wr i t e 

separ at el y t o poi nt  out  t hat ,  had Coakl ey ei t her  pl ed a def ense 

or  f i l ed a count er cl ai m i n t he Roadst er 1 mat t er  when t he Ci t y 

or i gi nal l y sought  t he wr i t  of  assi st ance i n Mi l waukee Ci r cui t  

Cour t ,  we mi ght  v i ew di f f er ent l y t he t ol l i ng i ssue pr esent ed 

her e.   The t ol l i ng pr ovi s i ons i n Wi s.  St at .  § 893. 13 r ef er ence 

Wi s.  St at .  § 893. 14,  whi ch pr ovi des t hat  t he asser t i on of  a 

def ense or  count er cl ai m t ol l s t he t i me l i mi t  f or  commencement  of  

an act i on " unt i l  f i nal  di sposi t i on of  t he def ense or  

count er cl ai m. "   However ,  nei t her  par t y has ar gued t hat  § 893. 14 

appl i es her e;  nor  has ei t her  par t y pr ovi ded t he cour t  wi t h any 

pl eadi ng t hat  r eveal s t hat  Coakl ey ei t her  pl ed a def ense or  

f i l ed a count er cl ai m i n t he Roadst er  act i on.    

 

 

                                                 
1 Ci t y of  Mi l waukee v.  Roadst er  LLC,  2003 WI  App 131,  265 

Wi s.  2d 518,  666 N. W. 2d 524.  
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