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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    We r evi ew t he r ecommendat i on of  t he 

r ef er ee,  Denni s Fl ynn,  t hat  t he l i cense of  At t or ney R.  L.  

McNeel y t o pr act i ce l aw i n t hi s st at e be suspended f or  a per i od 

of  60 days f or  pr of essi onal  mi sconduct .   Nei t her  par t y appeal ed 

t he r ef er ee' s r epor t ,  so t hi s mat t er  i s submi t t ed t o t he cour t  

f or  r evi ew pur suant  t o SCR 22. 17( 2) .   We al so consi der  At t or ney 

McNeel y ' s obj ect i on t o t he cost s of  t hi s pr oceedi ng.    
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¶2 We concl ude t hat  t he r ef er ee' s f i ndi ngs of  f act  ar e 

suppor t ed by sat i sf act or y and convi nci ng evi dence.   We agr ee 

t hat  t he ser i ousness of  At t or ney McNeel y ' s mi sconduct  war r ant s  

t he suspensi on of  hi s l i cense t o pr act i ce l aw f or  60 days.   

Af t er  car ef ul  consi der at i on,  we concl ude t hat  t he cost s of  t he 

pr oceedi ng,  whi ch ar e $3, 710. 27 as of  Januar y 17,  2008,  shoul d 

be assessed agai nst  hi m,  and we deny t he obj ect i on t o t he 

r ef er ee' s cost s.  

¶3 At t or ney McNeel y was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n on Januar y 10,  1995.   He has not  been t he subj ect  of  

any pr i or  di sc i pl i nar y pr oceedi ng.   The Of f i ce of  Lawyer  

Regul at i on ( OLR)  compl ai nt  al l eges t hat  At t or ney McNeel y 

commi t t ed t hr ee count s of  pr of essi onal  mi sconduct  i nvol v i ng t he 

di st r i but i on of  i nsur ance set t l ement  pr oceeds.    

¶4 I n May 2002 D. B.  hi r ed At t or ney Jef f r ey D.  Ber l i n t o 

r epr esent  hi m i n a per sonal  i nj ur y act i on f or  i nj ur i es D. B.  

sust ai ned i n an aut omobi l e acci dent .   At t or ney McNeel y 

subsequent l y j oi ned At t or ney Ber l i n i n t hi s r epr esent at i on. 1 

¶5 On Mar ch 21,  2005,  D. B.  di ed f r om ci r cumst ances 

unr el at ed t o t he aut omobi l e acci dent .   Fol l owi ng hi s deat h,  

D. B. ' s wi dow,  C. B. ,  cont act ed ei t her  At t or ney Ber l i n or  At t or ney 

McNeel y r egar di ng t he per sonal  i nj ur y c l ai m.    

                                                 
1 At t or ney Ber l i n was suspended f or  s i x mont hs f or  ei ght  

count s of  pr of essi onal  mi sconduct  commi t t ed i n connect i on wi t h 
t hi s and ot her  mat t er s.   OLR v.  Ber l i n,  2008 WI  4,  306 
Wi s.  2d 288,  743 N. W. 2d 683.  
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¶6 On Apr i l  5,  2005,  At t or ney McNeel y pr epar ed and f i l ed 

a speci al  admi ni st r at i on pet i t i on i n t he D. B.  est at e,  r equest i ng 

t hat  t he pr obat e cour t  appoi nt  C. B.  as speci al  admi ni st r at or  of  

D. B. ' s est at e t o per mi t  her  t o r esol ve D. B. ' s per sonal  i nj ur y 

c l ai ms ar i s i ng out  of  t he May 2002 acci dent .   

¶7 On Apr i l  22,  2005,  At t or ney McNeel y f i l ed a c i v i l  

summons and compl ai nt  i n Mi l waukee Count y c i r cui t  cour t  seeki ng 

damages on behal f  of  D. B. ' s est at e and C. B.  r el at i ng t o t he May 

2002 aut omobi l e acci dent .  

¶8 On Apr i l  29,  2005,  t he Mi l waukee Count y Chi l d Suppor t  

Agency f i l ed f our  c l ai ms agai nst  D. B. ' s est at e f or  unpai d chi l d 

suppor t  obl i gat i ons t ot al i ng $126, 200. 28.    

¶9 On or  about  May 24,  2005,  Amer i can Fami l y I nsur ance 

Gr oup i ssued a check f or  $100, 000 payabl e t o " R.  L.  McNeel y Law 

Of f i ce Cl i ent s  Tr ust  Account "  t o set t l e C. B. ' s c l ai ms i n 

connect i on wi t h t he per sonal  i nj ur y act i on.   Thi s set t l ement  

encompassed cl ai ms t hat  C. B.  made i n her  i ndi v i dual  capaci t y,  as 

wel l  as c l ai ms made on behal f  of  D. B. ' s est at e.   C. B.  had not  

been appoi nt ed speci al  admi ni st r at or  of  D. B. ' s  est at e at  t he 

t i me t he set t l ement  was r ecei ved.  

¶10 On June 3,  2005,  C. B.  s i gned a wr i t t en r el ease of  al l  

c l ai ms r el at ed t o t he aut omobi l e acci dent .    

¶11 On June 6,  2005,  At t or ney McNeel y f i l ed a not i ce of  

vol unt ar y di smi ssal  of  t he c i v i l  l awsui t  r el at i ng t o t he 

aut omobi l e acci dent .   At t or ney McNeel y al so sent  a l et t er  t o t he 

Mi l waukee Count y r egi st er  i n pr obat e on June 4,  2005.   I n t hat  

l et t er  At t or ney McNeel y sai d,  i n par t ,  as f ol l ows:  
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The above- capt i oned mat t er  was schedul ed f or  hear i ng 
on appoi nt ment  of  a speci al  admi ni st r at or ,  on June 22,  
2005,  at  2: 30 p. m.   The speci al  admi ni st r at i on was 
commenced t o pur sue a c l ai m ar i s i ng out  of  an 
aut omobi l e acci dent  i nvol v i ng t he deceased,  occur r i ng 
i n May 2002.   A c i v i l  sui t  was commenced,  .  .  .  .   We 
have been unabl e t o ser ve t he ot her  dr i ver  i nvol ved i n 
t he acci dent ,  and t her e ar e no out si de wi t nesses.   
Ther ef or e,  we have ent er ed a vol unt ar y di smi ssal  i n 
t he c i v i l  case,  and t her e i s no l onger  a need t o 
pur sue speci al  admi ni st r at i on.   I  r equest  t hat  you 
t ake t he mat t er  of f  t he cour t ' s  cal endar  .  .  . ,  and 
cl ose t he f i l e on t hi s mat t er .    

¶12 Pr i or  t o di sbur si ng t he $100, 000 set t l ement  pr oceeds,  

At t or ney Ber l i n had t ol d At t or ney McNeel y t hat  t he Amer i can 

Fami l y i nsur ance adj ust er  handl i ng t he c l ai m had aut hor i zed t hem 

t o di st r i but e t he set t l ement  pr oceeds as t hey saw f i t .    

¶13 Pr i or  t o di st r i but i on of  t he set t l ement  f unds,  t he t wo 

at t or neys di d not  di scuss wi t h C. B.  act ual  or  pot ent i al  

conf l i c t s of  i nt er est  t hat  she mi ght  have r egar di ng her  

i ndi v i dual  i nt er est s and t he i nt er est s of  t he Est at e of  D. B.   

At t or ney McNeel y asser t s t hat  At t or ney Ber l i n di d not  r ai se 

t hose i ssues wi t h hi m.   He asser t s t hat  he di d not  per cei ve 

t her e t o be any di f f er ence bet ween t he i ndi v i dual  i nt er est  of  

C. B.  and t he i nt er est  of  t he Est at e of  D. B.   The at t or neys di d 

not  di scuss or  obt ai n any wr i t t en wai ver s f r om C. B.  r egar di ng 

t hese pot ent i al  or  act ual  conf l i c t s of  i nt er est .   The ent i r e 

set t l ement  ( l ess at t or ney f ees and l i t i gat i on- r el at ed cost s)  was 
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al l ocat ed t o C. B. ,  i n her  i ndi v i dual  capaci t y.   Thi s amount  

t ot al ed $57, 199. 26. 2 

¶14 Nei t her  At t or ney McNeel y nor  At t or ney Ber l i n advi sed 

t he pr obat e cour t  t hat  a set t l ement  had been r ecei ved r el at i ng 

t o D. B. ' s May 2002 aut omobi l e acci dent  or  t hat  t hese set t l ement  

pr oceeds had been di sbur sed.   I n addi t i on,  nei t her  At t or ney 

McNeel y nor  At t or ney Ber l i n advi sed t he Mi l waukee Count y Chi l d 

Suppor t  Agency of  t he set t l ement .  

¶15 The par t i es t o t hi s di sci pl i nar y pr oceedi ng now agr ee 

t hat  some por t i on of  t he $100, 000 set t l ement  pr oceeds may have 

bel onged t o t he Est at e of  D. B.   I t  i s  undi sput ed t hat  At t or ney 

McNeel y di d not  per sonal l y benef i t  as a r esul t  of  al l ocat i ng 100 

per cent  of  t he aggr egat e set t l ement  t o C. B.  

¶16 The OLR al l eged and t he r ef er ee concl uded t hat  by 

par t i c i pat i ng wi t h anot her  at t or ney i n maki ng a f ul l  or  

aggr egat e set t l ement  of  t wo cl ai ms ( C. B. ' s i ndi v i dual  c l ai m and 

t he cl ai m of  t he Est at e of  D. B. )  wi t hout  consul t i ng wi t h t he 

c l i ent  or  obt ai ni ng her  i nf or med wr i t t en consent  t o do so,  and 

by f ai l i ng t o i nf or m and obt ai n aut hor i zat i on f r om t he Mi l waukee 

Count y pr obat e cour t  r egar di ng t he set t l ement ,  At t or ney McNeel y  

                                                 
2 At t or ney McNeel y di sbur sed t he $100, 000 set t l ement  

pr oceeds r ecei ved as f ol l ows:   C. B. :  $57, 199. 26;  At t or ney 
Ber l i n:  $16, 665;  At t or ney McNeel y:  $17, 442. 87;  Li t i gat i on cost s:  
$359. 54;  and LeSaf r e I nt l .  Co.  ( medi cal  cr edi t or ) :  $8, 333. 33.  
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engaged i n a pr ohi bi t ed t r ansact i on,  i n v i ol at i on of  f or mer  SCR 

20: 1. 8( g) . 3 

¶17 The OLR al l eged and t he r ef er ee concl uded t hat  by 

maki ng f al se st at ement s of  f act  t o t he Mi l waukee Count y r egi st er  

i n pr obat e i n hi s l et t er  of  June 4,  2005,  not abl y f ai l i ng t o 

di scl ose t hat  a set t l ement  had been r eached t hat  r esul t ed i n 

r el ease of  t he est at e' s c l ai ms,  At t or ney McNeel y knowi ngl y made 

a f al se st at ement  of  f act  t o a t r i bunal  i n vi ol at i on of  SCR 

20: 3. 3( a) ( 1) . 4   

¶18 The OLR al l eged and t he r ef er ee concl uded t hat  by 

engagi ng i n conduct  i nt ended t o al l ocat e 100 per cent  of  t he 

aggr egat e set t l ement  of  bot h C. B. ' s i ndi v i dual  c l ai ms and t he 

                                                 
3 Ef f ect i ve Jul y 1,  2007,  subst ant i al  changes wer e made t o 

t he Wi sconsi n Supr eme Cour t  Rul es of  Pr of essi onal  Conduct  f or  
At t or neys,  SCR Chapt er  20.   See S.  Ct .  Or der  04- 07,  2007 WI  4,  
293 Wi s.  2d xv,  726 N. W. 2d Ct . R- 45 ( ef f .  Jul y 1,  2007) ;  and 
S.  Ct .  Or der  06- 04,  2007 WI  48,  297 Wi s.  2d xv,  730 
N. W. 2d Ct . R. - 29 ( ef f .  Jul y 1,  2007) .   Because t he conduct  
under l y i ng t hi s case ar ose pr i or  t o Jul y 1,  2007,  unl ess 
ot her wi se i ndi cat ed,  al l  r ef er ences t o t he supr eme cour t  r ul es 
wi l l  be t o t hose i n ef f ect  pr i or  t o Jul y 1,  2007.  

For mer  SCR 20: 1. 8( g)  pr ovi des:    

 A l awyer  who r epr esent s t wo or  mor e cl i ent s shal l  
not  par t i c i pat e i n maki ng an aggr egat e set t l ement  of  
t he c l ai ms of  or  agai nst  t he c l i ent s,  or  i n a cr i mi nal  
case an aggr egat ed agr eement  as t o gui l t y or  nol o 
cont ender e pl eas,  unl ess each cl i ent  consent s af t er  
consul t at i on,  i ncl udi ng di scl osur e of  t he exi st ence 
and nat ur e of  al l  t he c l ai ms or  pl eas i nvol ved and of  
t he par t i c i pat i on of  each per son i n t he set t l ement .  

4 For mer  SCR 20: 3. 3( a) ( 1)  st at es t hat  a l awyer  shal l  not  
knowi ngl y " make a f al se st at ement  of  f act  or  l aw t o a 
t r i bunal ;  .  .  .  . "  
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c l ai ms of  t he Est at e of  D. B.  onl y t o C. B.  i n her  i ndi v i dual  

capaci t y,  At t or ney McNeel y engaged i n mi sconduct  i nvol v i ng 

di shonest y,  f r aud,  decei t  or  mi sr epr esent at i on i n v i ol at i on of  

SCR 20: 8. 4( c) . 5 

¶19 I n t hei r  st i pul at i on,  At t or ney McNeel y and OLR agr eed 

t hat  a 60- day suspensi on of  At t or ney McNeel y ' s l i cense t o 

pr act i ce l aw i n Wi sconsi n was appr opr i at e di sci pl i ne f or  t hi s 

mi sconduct .   

¶20 I n consi der i ng t he appr opr i at e di sci pl i ne,  t he r ef er ee 

obser ved t hat  t he mi sconduct  i n t hi s mat t er  i nvol ved mul t i pl e 

r ul e v i ol at i ons and t hat  t he v i ct i ms of  t he mi sconduct  i ncl ude 

t he cl i ent ,  t he pr obat e cour t ,  and per sons or  ent i t i es t hat  may 

have had l egi t i mat e c l ai ms agai nst  t he Est at e of  D. B.   However ,  

t he r ef er ee al so not ed t hat  At t or ney McNeel y di d not  per sonal l y 

pr of i t  f r om t hi s mi sconduct  and t hat  t her e was no evi dence i n 

t he r ecor d t hat  ot her  c l ai ms woul d have been uphel d.  

¶21 The r ef er ee consi der ed si x gl owi ng l et t er s of  suppor t  

submi t t ed on At t or ney McNeel y ' s  behal f  t hat  accompani ed t he 

st i pul at i on. 6  Whi l e not i ng t hat  " t he i nf or mat i on does not  

di r ect l y mi t i gat e At t or ney McNeel y ' s mi sconduct  and does not  

change t he appr opr i at eness of  t he r ecommended sanct i on"  t he 

                                                 
5 For mer  SCR 20: 8. 4( c)  st at es i t  i s  pr of essi onal  mi sconduct  

f or  a l awyer  t o " engage i n conduct  i nvol v i ng di shonest y,  f r aud,  
decei t  or  mi sr epr esent at i on;  .  .  .  . "  

6 Those l et t er s,  whi ch ar e al l  exceedi ngl y posi t i ve,  wer e 
submi t t ed by At t or ney Li ndsey D.  Dr aper ;  Mr .  Bar r y W.  Gi vens;  
Pr of essor  Dani el  D.  Bl i nka;  Ri ck Lovel l ,  Ph. D. ;  Dean St an 
St oj kovi c;  and Pr of essor  Thomas J.  Hammer .  
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r ef er ee descr i bed t he l et t er s as " power f ul "  and obser ved t hat  

" al l  s i x of  t he suppor t  l et t er s  gi ve i nsi ght  i nt o a l awyer  who 

has done much wi t h hi s educat i on and t al ent s. "    

¶22 The r ef er ee not ed,  however ,  t hat  bot h At t or ney McNeel y 

and OLR st i l l  opt ed t o j oi nt l y agr ee t o t he pr oposed 60- day 

suspensi on.   The r ef er ee obser ved t hat  he was not  i ncl i ned t o 

" l i ght l y set  asi de"  t hi s j oi nt  r ecommendat i on.  

¶23 The r ef er ee t hen r ecommended t hat  At t or ney McNeel y ' s 

l i cense t o pr act i ce l aw i n Wi sconsi n be suspended f or  a per i od 

of  60 days and t hat  he be assessed t he cost s of  t hi s 

di sci pl i nar y pr oceedi ng.    

¶24 We af f i r m t he r ef er ee' s f i ndi ngs of  f act  unl ess t hey 

ar e c l ear l y er r oneous.   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Sosnay,  209 Wi s.  2d 241,  243,  562 N. W. 2d 137 ( 1997) .   We 

r evi ew t he r ef er ee' s concl usi ons of  l aw de novo.   See I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Car r ol l ,  2001 WI  130,  ¶29,  248 

Wi s.  2d 662,  636 N. W. 2d 718.   I n accor dance wi t h our  aut hor i t y  

t o super vi se t he pr act i ce of  l aw i n t hi s st at e,  we det er mi ne t he 

l evel  of  di sci pl i ne t hat  i s appr opr i at e under  t he par t i cul ar  

c i r cumst ances,  i ndependent  of  t he r ef er ee' s r ecommendat i on,  but  

benef i t i ng f r om i t .   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 N. W. 2d 686.  

¶25 We adopt  t he r ef er ee' s f i ndi ngs of  f act  i n t hi s case 

and we agr ee wi t h t he r ef er ee' s concl usi ons of  l aw.   We f ur t her  

agr ee wi t h t he r ef er ee' s r ecommendat i on f or  a 60- day suspensi on 

of  At t or ney McNeel y ' s l i cense t o pr act i ce l aw i n Wi sconsi n.   
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¶26 We t ur n t o t he quest i on of  cost s .   On Januar y 3,  2008,  

t he OLR f i l ed a st at ement  of  cost s i n t he amount  of  $3, 497. 29,  

i ncl udi ng r ef er ee f ees and di sbur sement s i n t he amount  of  

$2, 550. 90.   On Januar y 9,  2008,  an i t emi zed st at ement  of  cost s 

was f i l ed det ai l i ng t hese expendi t ur es.  

¶27 On Januar y 24,  2008,  At t or ney McNeel y f i l ed an 

obj ect i on t o t he r ef er ee' s cost s.   The obj ect i on was accompani ed 

by an af f i davi t  execut ed by one of  At t or ney McNeel y ' s l awyer s 

quest i oni ng t he amount  of  t i me bi l l ed by t he r ef er ee on a number  

of  mat t er s and suggest i ng t hat  t he t i me r ecor ded was excessi ve 

f or  t he t asks descr i bed i n t he st at ement  of  cost s.  

¶28 We have car ef ul l y consi der ed At t or ney McNeel y ' s 

obj ect i ons t o t he r ef er ee' s cost s.   Thi s pr oceedi ng i ncl uded a 

j oi nt  st i pul at i on,  whi ch f r equent l y r educes t he cost s of  a 

di sci pl i nar y pr oceedi ng.   However ,  t he r ef er ee i s st i l l  char ged 

wi t h ascer t ai ni ng whet her  t he f act s of  r ecor d suppor t  t he f act s  

set  f or t h i n t he st i pul at i on,  and must  r each an i ndependent  

r ecommendat i on r egar di ng appr opr i at e di sci pl i ne.   The r epor t  and 

r ecommendat i on r ender ed i n t hi s  mat t er  i s t hor ough and was 

hel pf ul  t o t he cour t .   We f i nd i t  appr opr i at e t o r equi r e 

At t or ney McNeel y t o pay t he f ul l  cost s of  t hi s pr oceedi ng whi ch,  

as of  Januar y 17,  2008,  t ot al  $3, 710. 27.  

¶29 I T I S ORDERED t hat  t he l i cense of  R.  L.  McNeel y t o 

pr act i ce l aw i n Wi sconsi n i s suspended f or  a per i od of  60 days,  

ef f ect i ve August  25,  2008.  

¶30 I T I S FURTHER ORDERED t hat  At t or ney McNeel y ' s 

obj ect i on t o t he cost s of  t hi s pr oceedi ng i s deni ed.   Wi t hi n 60 
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days of  t he dat e of  t hi s or der ,  R.  L.  McNeel y shal l  pay t o t he 

Of f i ce of  Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  

t he cost s ar e not  pai d wi t hi n t he t i me speci f i ed,  and absent  a 

showi ng t o t hi s cour t  of  hi s i nabi l i t y  t o pay t he cost s wi t hi n 

t hat  t i me,  t he l i cense of  R.  L.  McNeel y t o pr act i ce l aw i n 

Wi sconsi n shal l  r emai n suspended unt i l  f ur t her  or der  of  t he 

cour t .  

¶31 I T I S FURTHER ORDERED t hat  At t or ney R.  L.  McNeel y 

shal l  compl y wi t h t he pr ovi s i ons of  SCR 22. 26 concer ni ng t he 

dut i es of  a per son whose l i cense t o pr act i ce l aw i n Wi sconsi n 

has been suspended.  

¶32 LOUI S B.  BUTLER,  JR. ,  J. ,  di d not  par t i c i pat e.  
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