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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed in 

part and reversed in part.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s,  Casper  v.  Amer i can 

I nt er nat i onal  Sout h I nsur ance Co. ,  2010 WI  App 2,  323 

Wi s.  2d 80,  779 N. W. 2d 444, 1 af f i r mi ng t hr ee or der s of  t he 

Mi l waukee Count y Ci r cui t  Cour t ,  Chr i st opher  R.  Fol ey,  Judge.   

The case ar i ses out  of  a t r agi c acci dent  t hat  occur r ed when a 

                                                 
1 Thr ee separ at e appeal s wer e consol i dat ed and deci ded by 

t he cour t  of  appeal s.   Casper  v.  Am.  I nt ' l  S.  I ns.  Co. ,  2010 WI  
App 2,  ¶1,  323 Wi s.  2d 80,  779 N. W. 2d 444.   Fr om t hat  deci s i on,  
t he Casper s and Jef f r ey Wenham appeal ed.   Amer i can I nt er nat i onal  
Sout h I nsur ance Co.  i s not  a par t y bef or e t hi s cour t .  
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t r uck dr i ven by Mar k Wear i ng col l i ded wi t h t he Casper  f ami l y ' s 

mi ni van whi l e i t  was st opped at  an i nt er sect i on.   Br yan,  Susan,  

Mi chael ,  and Thomas Casper ,  as wel l  as Sar a Janey,  anot her  

passenger  i n t he Casper  vehi c l e ( col l ect i vel y,  t he Casper s) ,  

wer e al l  i nj ur ed,  some ver y ser i ousl y,  i n t he acci dent .  

¶2 The Casper s br ought  sui t  agai nst  14 named def endant s.   

Onl y 5 ar e r el evant  f or  pur poses of  t hi s appeal :  Mar k Wear i ng;  

hi s co- empl oyer s Best way Syst ems,  I nc.  ( Best way)  and Tr anspor t  

Leasi ng/ Cont r act  I nc.  ( TLC) ;  Best way' s CEO,  Jef f r ey Wenham 

( Wenham) ;  and TLC' s excess i nsur er ,  Nat i onal  Uni on Fi r e 

I nsur ance Company of  Pi t t sbur gh PA.  ( Nat i onal  Uni on) .   Bot h t he 

Casper s and Wenham pet i t i oned t hi s cour t  f or  r evi ew of  t he 

deci s i on of  t he cour t  of  appeal s.  

¶3 These appeal s pr esent  t hr ee i ssues t o t he cour t .   

Fi r st ,  di d t he ci r cui t  cour t  pr oper l y exer ci se i t s di scr et i on i n 

gr ant i ng Nat i onal  Uni on Fi r e I nsur ance Company an enl ar gement  of  

t i me t o answer  t he Casper s '  Fi f t h Amended Compl ai nt ?  Nat i onal  

Uni on f ai l ed t o answer  t he amended compl ai nt  wi t hi n t he t i me 

per i od r equi r ed by st at ut e but  i t  c l ai med excusabl e negl ect .   

The ci r cui t  cour t  agr eed.   The Casper s cont end t hat  Nat i onal  

Uni on di d not  sat i sf y t he r equi r ement s f or  excusabl e negl ect  and 

t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on.  

¶4 Second,  can t he Casper s mai nt ai n a di r ect  act i on c l ai m 

agai nst  Nat i onal  Uni on when i t s pol i cy of  i nsur ance was nei t her  

del i ver ed nor  i ssued f or  del i ver y i n Wi sconsi n but  t he i nsur ance 

pol i cy cover s t he i nsur ed' s " busi ness oper at i ons"  conduct ed i n 

t hi s st at e?  Rel y i ng on Keni son v.  Wel l i ngt on I nsur ance Co. ,  218 
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Wi s.  2d 700,  582 N. W. 2d 69 ( Ct .  App.  1998) ,  t he c i r cui t  cour t  

and cour t  of  appeal s answer ed " no. "   I n t hi s  r ev i ew,  t he Casper s 

cont end t hat  a pl ai n r eadi ng of  Wi s.  St at .  § 631. 01( 1) ,  t oget her  

wi t h Wi s.  St at .  § 632. 24,  aut hor i zes di r ect  act i on agai nst  an 

i nsur er  i n any of  f our  s i t uat i ons st at ed i n t he di s j unct i ve i n 

Wi s.  St at .  § 631. 01( 1) .   Onl y one of  t hese f our  s i t uat i ons 

r equi r es del i ver y of  t he pol i cy i n Wi sconsi n. 2 

¶5 Thi r d,  can a cor por at e of f i cer  be hel d per sonal l y 

l i abl e f or  a non- i nt ent i onal  t or t  t hat  occur s whi l e he i s 

per f or mi ng hi s j ob and whi ch i s wi t hi n t he scope of  hi s 

empl oyment  f or  a sol vent  and i nsur ed cor por at i on?  I f  t he answer  

i s " yes, "  do publ i c pol i cy f act or s pr ecl ude a f i ndi ng of  

l i abi l i t y  on t he par t  of  Jef f r ey Wenham as a mat t er  of  l aw?  

Bot h t he c i r cui t  cour t  and t he cour t  of  appeal s concl uded t hat  a 

cor por at e of f i cer  may be hel d per sonal l y l i abl e f or  negl i gence 

t hat  occur s whi l e t he cor por at e of f i cer  i s per f or mi ng dut i es f or  

t he cor por at i on.   Nei t her  cour t  addr essed publ i c pol i cy i ssues.   

The cour t  of  appeal s det er mi ned t hat  t her e wer e suf f i c i ent  

i ssues of  f act  i n t he r ecor d t o r equi r e addi t i onal  pr oceedi ngs 

r at her  t han di smi ss t he c l ai m on summar y j udgment .  

¶6 We concl ude t he f ol l owi ng:  

¶7 Fi r st ,  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se 

i t s di scr et i on i n f i ndi ng excusabl e negl ect  and gr ant i ng 

Nat i onal  Uni on' s mot i on t o enl ar ge t i me by seven days t o answer  

t he amended compl ai nt .   I t  al so di d not  er r oneousl y exer ci se i t s 

                                                 
2Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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di scr et i on by denyi ng t he Casper s '  mot i on f or  def aul t  j udgment .   

The deci s i on of  t he cour t  of  appeal s on t hi s i ssue i s af f i r med.  

¶8 Second,  a l i abi l i t y  i nsur ance pol i cy need not  be 

del i ver ed or  i ssued f or  del i ver y i n t hi s st at e i n or der  t o 

subj ect  t he i nsur er  t o a di r ect  act i on under  Wi s.  St at .  

§§ 632. 24 and 803. 04( 2) .   Keni son i s accor di ngl y over r ul ed,  and 

t he deci s i on of  t he cour t  of  appeal s on t hi s i ssue i s r ever sed.  

¶9 Thi r d,  a cor por at e of f i cer  may be l i abl e f or  non-

i nt ent i onal  t or t s commi t t ed i n t he scope of  hi s empl oyment .   I n 

t hi s i nst ance,  however ,  Jef f r ey Wenham' s act i ons ar e t oo r emot e 

t o pr ovi de a basi s f or  per sonal  l i abi l i t y .   We t her ef or e r ever se 

t he cour t  of  appeal s on t hi s i ssue.  

¶10 I n sum,  t he deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t ,  r ever sed i n par t ,  and t he case i s r emanded t o 

t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s  

opi ni on.  

I .  FACTUAL BACKGROUND 

¶11 The Casper  and Janey f ami l i es ar e f r om Sheboygan.   On 

May 10,  2003,  t he Casper s t ook a f ami l y t r i p t o Mi l waukee.   They 

wer e accompani ed by son Mi chael ' s f r i end,  Sar a Janey.  

¶12 Br yan Casper  was dr i v i ng t he f ami l y mi ni van when he 

st opped at  t he i nt er sect i on of  51st  St r eet  and Br own Deer  Road 

i n Br own Deer .   Suddenl y,  t he mi ni van was hi t  f r om behi nd by a 

t r uck dr i ven by Mar k Wear i ng.   Wear i ng was t r avel i ng at  

appr oxi mat el y 40 mi l es per  hour .  

¶13 As a r esul t  of  t he col l i s i on,  al l  f i ve passenger s i n 

t he Casper  mi ni van wer e i nj ur ed.   Mi chael  Casper  was r ender ed a 
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quadr i pl egi c.   Sar a Janey suf f er ed many ser i ous i nj ur i es,  

i ncl udi ng a t r aumat i c br ai n i nj ur y,  mul t i pl e l eg and pel v i s 

f r act ur es,  and l oss of  use of  one of  her  k i dneys.   Br yan,  Susan,  

and Thomas Casper  al l  suf f er ed l esser ,  but  st i l l  ser i ous,  

i nj ur i es.  

¶14 I nvest i gat or s f ound Wear i ng t o be under  t he i nf l uence 

of  oxycodone,  di azepam,  and nor di azepam at  t he t i me of  t he 

acci dent ;  t hey f ound t wo pr escr i pt i on pi l l  cont ai ner s i n t he cab 

of  hi s t r uck.  

¶15 At  t he t i me of  t he acci dent ,  Wear i ng was co- empl oyed 

by TLC and Best way.   TLC i s  a f or ei gn cor por at i on doi ng busi ness 

i n Wi sconsi n,  wi t h i t s pr i nci pal  of f i ces l ocat ed i n Mi nnesot a.   

Nat i onal  Uni on i s an i nsur er  of  TLC.  

¶16 Best way i s a f or ei gn cor por at i on doi ng busi ness i n 

Wi sconsi n,  wi t h i t s pr i nci pal  of f i ces l ocat ed i n Ohi o.   Jef f r ey 

Wenham i s t he CEO of  Best way and an empl oyee of  Best way' s owner ,  

RJW,  I nc. ,  a hol di ng company.   Best way oper at es van and f l at bed 

equi pment  and handl es t he t r anspor t at i on of  i t s  cust omer s.   

Best way mai nt ai ns bot h gener al  l i abi l i t y  and t r ucker ' s l i abi l i t y  

i nsur ance.  

¶17 When Wear i ng col l i ded wi t h t he Casper s '  vehi c l e,  

Wear i ng was maki ng a del i ver y f or  one of  Best way' s cust omer s,  

Appl i ed I ndust r i al  Technol ogi es,  I nc.  ( AI T) ,  whose cor por at e 

of f i ces ar e i n Cl evel and,  Ohi o.   Wenham was t he sal esman f or  

Best way' s AI T account ,  and Wenham al l egedl y appr oved t he r out e 

Wear i ng used when he was dr i v i ng f or  AI T.   Thi s r out e was 536 

mi l es l ong and t ook hi m t hr ough I ndi ana,  I l l i noi s,  and 
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Wi sconsi n.   Accor di ng t o Wear i ng,  AI T i nsi st ed t hat  t he r out e be 

compl et ed over ni ght .   He sai d he had been t ol d t hat  i f  he di d 

not  compl et e t he r out e,  he woul d be l et  go.  

¶18 Accor di ng t o t he Casper s '  exper t ,  t he r out e Wear i ng 

was dr i v i ng when t he acci dent  t ook pl ace coul d not  be dr i ven 

wi t hi n t he hour s of  ser vi ce r equi r ement s of  t he Feder al  Mot or  

Car r i er  Saf et y Regul at i ons ( FMCSR) .   I n hi s deposi t i on,  Wear i ng 

st at ed t hat  he cont act ed hi s super vi sor  at  Best way,  Doug Hof mann 

( Hof mann) ,  and t ol d hi m t hat  he coul d not  " poss i bl y do t he r un 

and keep t hi s under  t he t i me wi t h l oadi ng and unl oadi ng,  and 

[ t he super vi sor ]  sai d[ , ]  wel l ,  what  we do i s mar k t hat  as of f  

dut y and t hat  wi l l  gi ve you t he t i me. "   Such pr act i ce,  t he 

Casper s '  exper t  asser t ed,  woul d v i ol at e FMCSR § 395. 2,  whi ch 

r equi r es t hat  t i me spent  l oadi ng and unl oadi ng a commer ci al  

vehi c l e must  be r ecor ded as " on- dut y. "  

¶19 For  t he pur poses of  hi s summar y j udgment  mot i on and 

appeal ,  Wenham st i pul at ed t hat  he had appr oved t he r out e dr i ven 

by Wear i ng,  al t hough he asser t s he di d not  set  up t he AI T 

r out es.   The AI T r out es wer e set  up by Lyl e Mar i on and Hof mann,  

empl oyees of  Best way.  

¶20 I n Wenham' s own deposi t i on,  he expl ai ned t hat  t he 

i ni t i al  r out e put  t oget her  by Hof mann woul d not  have r equi r ed 

hi s appr oval .   The AI T r out es wer e r evi ewed by Best way' s saf et y 

depar t ment  f or  compl i ance wi t h al l  appl i cabl e l aws.   Accor di ng 

t o Hof mann' s t est i mony,  any changes woul d have been appr oved by 

Wenham.   Wenham never  met  Wear i ng and was never  i nvol ved i n 

Wear i ng' s hi r i ng,  t r ai ni ng,  or  super vi s i on.  
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I I .  PROCEDURAL HI STORY 

¶21 Fol l owi ng t he acci dent ,  t he Casper s br ought  sui t  

agai nst  mul t i pl e par t i es.   Nat i onal  Uni on,  TLC' s  excess i nsur er ,  

was named i n one of  t he ear l y amended compl ai nt s.   On May 5,  

2006,  t he Casper s ser ved Nat i onal  Uni on wi t h t he Fi f t h Amended 

Compl ai nt .   Nat i onal  Uni on' s c l ai m speci al i st ,  Lynn Wei si nger  

( Wei si nger ) ,  r ecei ved t he Casper s '  Fi f t h Amended Compl ai nt  i n 

New Jer sey on May 11,  2006.   On May 16,  2006,  Wei si nger ' s 

assi st ant  mai l ed t he Compl ai nt  t o Char l es Lanphear  ( Lanphear ) ,  a 

c l ai ms speci al i s t  i n At l ant a,  Geor gi a,  who handl ed t r ucki ng 

l i abi l i t y  acci dent s.   However ,  t he Compl ai nt  was ei t her  

i nadver t ent l y mi shandl ed or  l ost  i n t he mai l ,  and t hus Lanphear  

never  r ecei ved t he Compl ai nt  and di d not  f i l e an Answer  wi t hi n 

t he 45- day t i me l i mi t  set  out  i n t he Compl ai nt  and mandat ed by 

st at ut e.   Wi s.  St at .  § 802. 06( 1) .  

¶22 On June 20,  2006,  t he day af t er  Nat i onal  Uni on' s 

Answer  was due,  t he Casper s moved f or  def aul t  j udgment .   On June 

26,  2006,  Nat i onal  Uni on f i l ed i t s Answer  and moved f or  an 

enl ar gement  of  t i me under  Wi s.  St at .  § 801. 15( 2) ( a) .   The 

Casper s moved t o st r i ke Nat i onal  Uni on' s Answer ,  but  t he mot i on 

was deni ed.   The ci r cui t  cour t  gr ant ed Nat i onal  Uni on' s mot i on 

t o enl ar ge t i me,  f i ndi ng t hat  Nat i onal  Uni on' s f ai l ur e t o 

r espond,  due t o t he Compl ai nt  bei ng " l ost  i n t he mai l , "  

sat i sf i ed t he st at ut or y r equi r ement  of  excusabl e negl ect .  

¶23 On August  15,  2006,  Nat i onal  Uni on moved f or  summar y 

j udgment ,  c l ai mi ng t hat  t he Casper s '  di r ect  act i on c l ai ms wer e 

i mper mi ssi bl e under  Wi s.  St at .  §§ 631. 01 and 632. 24 because 



No.   2006AP1229 & 2006AP2512 & 2007AP369 

10 
 

Nat i onal  Uni on' s  i nsur ance pol i cy cover i ng TLC was not  del i ver ed 

or  i ssued f or  del i ver y i n Wi sconsi n.   Rel y i ng on Keni son,  t he 

c i r cui t  cour t  gr ant ed summar y j udgment  t o Nat i onal  Uni on,  and 

t he cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  or der .   

Casper ,  323 Wi s.  2d 80,  ¶29.   Nat i onal  Uni on r emai ned a par t y t o 

t he act i on,  however ,  under  Wi s.  St at .  § 803. 04( 2) .  

¶24 The Casper s appeal ed bot h or der s.   They ar gued t hat  as 

a mat t er  of  l aw,  " l ost  i n t he mai l "  coul d not  const i t ut e 

excusabl e negl ect .   The cour t  of  appeal s af f i r med t he ci r cui t  

cour t ' s  deci s i on,  concl udi ng t hat  t he Compl ai nt  bei ng l ost  i n 

t he mai l  coul d happen t o a r easonabl y pr udent  per son and 

t her ef or e sat i sf i ed t he st andar d f or  excusabl e negl ect  under  

Hedt cke v.  Sent r y I nsur ance Co. ,  109 Wi s.  2d 461,  326 N. W. 2d 727 

( 1982) .  

¶25 The Casper s al so chal l enged t he ci r cui t  cour t ' s  

appl i cat i on of  Keni son,  but  t he cour t  of  appeal s af f i r med t he 

or der  gr ant i ng Nat i onal  Uni on' s  mot i on f or  summar y j udgment  

based on Keni son.   Ther eaf t er ,  t he Casper s pet i t i oned t hi s cour t  

f or  r evi ew.  

¶26 I n a separ at e cause of  act i on,  t he Casper s br ought  

sui t  agai nst  Wenham,  asser t i ng var i ous per sonal  l i abi l i t y  c l ai ms 

agai nst  hi m as an i ndi v i dual ,  i ncl udi ng negl i gent  t r ai ni ng and 

super vi s i on of  Wear i ng,  and cl ai ms per t ai ni ng t o al l eged 

vi ol at i ons of  t he Feder al  Mot or  Car r i er  Saf et y Act  and i t s 

r el at ed r egul at i ons.   The ci r cui t  cour t  gr ant ed Wenham summar y 

j udgment  on gr ounds t her e was no basi s f or  per sonal  l i abi l i t y ,  

t her eby di smi ssi ng al l  t he Casper s '  c l ai ms agai nst  Wenham.   Upon 
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t he Casper s '  mot i on f or  r econsi der at i on,  however ,  t he cour t  

r ever sed i t s ear l i er  r ul i ng and r ei nst at ed one cl ai m agai nst  

Wenham,  per t ai ni ng t o hi s appr oval  of  Wear i ng' s al l egedl y 

i l l egal  r out e.   I n so doi ng,  t he cour t  r ecogni zed t hat  i t  had 

f ai l ed t o consi der  t est i mony obt ai ned i n deposi t i ons t hat  

i ndi cat ed Wenham had appr oved t he r out e t hat  Wear i ng f ol l owed on 

t he dat e of  t he acci dent .   Wenham di sput es t hat  f act ,  c l ai mi ng 

he admi t t ed appr ovi ng t he r out e onl y f or  pur poses of  t he summar y 

j udgment  mot i on.   The ci r cui t  cour t  f ound suf f i ci ent  evi dence i n 

t he r ecor d t o r ai se mat er i al  i ssues of  f act  sur r oundi ng Wenham' s 

al l eged negl i gent  appr oval  of  t he r out e dr i ven by Wear i ng.   

¶27 Wenham appeal ed t he ci r cui t  cour t ' s  or der  r ei nst at i ng 

t he per sonal  l i abi l i t y  c l ai m agai nst  hi m f or  negl i gence.   Wenham 

deni ed appr ovi ng t he r out e and ar gued t hat  a cor por at e of f i cer  

coul d not  be hel d per sonal l y l i abl e f or  negl i gence commi t t ed i n 

t he scope of  hi s empl oyment .   Al t er nat i vel y,  he cont ended t hat  

even i f  he had act ed negl i gent l y,  publ i c pol i cy pr ecl uded such 

per sonal  l i abi l i t y .   Speci f i cal l y,  Wenham ar gued i t  was not  

f or eseeabl e t hat  Wear i ng woul d be under  t he i nf l uence of  

pr escr i pt i on dr ugs whi l e dr i v i ng.  

¶28 The cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  

or der  r ei nst at i ng t he c l ai m,  t her eby denyi ng Wenham' s mot i on f or  

summar y j udgment .  Casper ,  323 Wi s.  2d 80,  ¶¶71- 74.   Ci t i ng 

Oxmans'  Er wi n Meat  Co.  v.  Bl acket er ,  86 Wi s.  2d 683,  273 

N. W. 2d 285 ( 1979) ,  t he cour t  of  appeal s concl uded t hat  per sonal  

l i abi l i t y  agai nst  cor por at e of f i cer s i s not  l i mi t ed sol el y t o 

t he i nt ent i onal  t or t  of  f r audul ent  mi sr epr esent at i on;  r at her ,  
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per sonal  l i abi l i t y  agai nst  cor por at e of f i cer s may be appl i ed 

gener al l y t o al l  t or t s.   I d. ,  ¶71.   The cour t  of  appeal s al so 

af f i r med t he ci r cui t  cour t ' s  f i ndi ng t hat  t he r ecor d cont ai ned 

suf f i c i ent  evi dence t o cr eat e a mat er i al  i ssue of  f act  as t o 

whet her  Wenham appr oved Wear i ng' s r out e.   I d. ,  ¶73.  

¶29 The Casper s and Wenham pet i t i oned t hi s cour t  f or  

r evi ew,  whi ch we gr ant ed on Januar y 20,  2010.  

I I I .  STANDARD OF REVI EW 

¶30 The f i r st  i ssue cent er s on t he c i r cui t  cour t ' s  f i ndi ng 

of  excusabl e negl ect  by Nat i onal  Uni on.   The dec i s i on t o gr ant  a 

mot i on t o enl ar ge t i me f or  f i l i ng an answer ,  and cor r espondi ngl y 

t o deny a def aul t  j udgment ,  r est s i n t he sound di scr et i on of  t he 

c i r cui t  cour t .   Hedt cke,  109 Wi s.  2d at  470.   We r evi ew t he 

deci s i on of  t he c i r cui t  cour t  f or  er r oneous exer ci se of  

di scr et i on;  we do not  l ook t o " whet her  t hi s cour t  woul d or  woul d 

not  have gr ant ed .  .  .  r el i ef  but  r at her  whet her  t he c i r cui t  

cour t  abused i t s di scr et i on i n r eachi ng i t s deci s i on. "   I d.  

¶31 The second i ssue,  whet her  Nat i onal  Uni on may be 

subj ect  t o a di r ect  act i on under  Wi s.  St at .  §§ 632. 24 and 

631. 01( 1) ,  r equi r es t he cour t  t o i nt er pr et  bot h st at ut es.   

St at ut or y i nt er pr et at i on pr esent s a quest i on of  l aw t hat  we 

r evi ew de novo.   Konneker  v.  Romano,  2010 WI  65,  ¶24,  326 

Wi s.  2d 268,  785 N. W. 2d 432.  

¶32 The t hi r d i ssue,  whet her  a cor por at e of f i cer  may be 

hel d l i abl e f or  a non- i nt ent i onal  t or t  commi t t ed i n t he scope of  

hi s empl oyment ,  comes t o t hi s cour t  v i a t he c i r cui t  cour t ' s  

r ei nst at ement  of  t he c l ai m agai nst  Wenham af t er  i t  i ni t i al l y  
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gr ant ed hi s mot i on f or  summar y j udgment . 3  Summar y j udgment  i s 

appr opr i at e when t her e i s no mat er i al  f act  i n di sput e and t he 

movi ng par t y i s ent i t l ed t o j udgment  as a mat t er  of  l aw.   Bl um 

v.  1st  Aut o & Cas.  I ns.  Co. ,  2010 WI  78,  ¶14,  326 Wi s.  2d 729,  

786 N. W. 2d 78.   We r evi ew t he ci r cui t  cour t ' s  gr ant  or  deni al  of  

a mot i on f or  summar y j udgment  de novo.   I d.   Whet her  publ i c 

pol i cy pr ecl udes l i abi l i t y  i n t he cont ext  of  a negl i gence cl ai m 

al so i s a quest i on of  l aw.   Gr i t zner  v.  Mi chael  R. ,  2000 WI  68,  

¶27,  235 Wi s.  2d 781,  611 N. W. 2d 906.  

I V.  DI SCUSSI ON 

¶33 We f i r st  consi der  t he quest i on of  excusabl e negl ect  

and r evi ew t he st andar d by whi ch a c i r cui t  cour t  must  det er mi ne 

whet her  a par t y has demonst r at ed t hat  i t s f ai l ur e t o t i mel y 

r espond may be excused.   Next ,  we t ur n t o t he i nt er pl ay of  Wi s.  

St at .  §§ 631. 01 and 632. 24 and ot her  st at ut es t o det er mi ne 

whet her  i nsur er s  who have not  del i ver ed pol i c i es or  i ssued 

pol i c i es f or  del i ver y i n t hi s st at e may be subj ect  t o di r ect  

act i on.   Fi nal l y,  we consi der  whet her  Wenham,  as a cor por at e 

of f i cer ,  may be hel d per sonal l y l i abl e f or  a non- i nt ent i onal  

t or t  commi t t ed i n t he scope of  hi s empl oyment .  

A.  Excusabl e Negl ect  

                                                 
3At  t he cour t  of  appeal s,  t he par t i es di sagr eed on whet her  

Wenham was appeal i ng t he c i r cui t  cour t ' s  or der  on mot i on t o 
r econsi der  ( an exer ci se of  di scr et i on)  or  t he c i r cui t  cour t ' s  
or der  on mot i on f or  summar y j udgment  ( a quest i on of  l aw r evi ewed 
de novo) .   Casper ,  323 Wi s.  2d 80,  ¶69.   Bef or e t hi s cour t ,  t he 
par t i es agr ee,  and t he cour t  hol ds,  t hat  t he pr oper  st andar d of  
r evi ew i s de novo.  
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¶34 The Casper s appeal  t he c i r cui t  cour t ' s  gr ant  of  

Nat i onal  Uni on' s mot i on t o enl ar ge t i me t o answer  t he Casper s '  

compl ai nt  and i t s deni al  of  t hei r  mot i on f or  def aul t  j udgment .   

Under  Wi s.  St at .  § 802. 06( 1) ,  an i nsur er  def endant  i s r equi r ed t o 

ser ve a r epl y or  answer  wi t hi n 45 days.   I t  i s  undi sput ed t hat  

Nat i onal  Uni on di d not  ser ve i t s answer  wi t hi n 45 days,  and di d 

not  f i l e i t s mot i on f or  enl ar gement  of  t i me unt i l  a f ul l  week 

af t er  t i me t o answer  had passed.  

¶35 Wi sconsi n St at .  § 801. 15( 2) ( a)  pr ovi des:  

When an act  i s  r equi r ed t o be done at  or  wi t hi n a 
speci f i ed t i me,  t he cour t  may or der  t he per i od 
enl ar ged but  onl y on mot i on f or  cause shown and upon 
j ust  t er ms.  .  .  .   I f  t he mot i on i s made af t er  t he 
expi r at i on of  t he speci f i ed t i me,  i t  shal l  not  be 
gr ant ed unl ess t he cour t  f i nds t hat  t he f ai l ur e t o act  
was t he r esul t  of  excusabl e negl ect .  

¶36 A ci r cui t  cour t ' s  f i ndi ng of  excusabl e negl ect  " wi l l  

not  be di st ur bed by an appel l at e cour t  unl ess an [ er r oneous 

exer ci se]  of  di scr et i on i s c l ear l y shown. "   Hedt cke,  109 Wi s.  2d 

at  470.   The dec i s i on of  t he c i r cui t  cour t  need not  be one t hat  

t hi s cour t  woul d have r ender ed,  but  i t  must  be based on a 

r easonabl e i nqui r y and exami nat i on of  t he f act s.   Howar d v.  

Duer st en,  81 Wi s.  2d 301,  305,  260 N. W. 2d 274 ( 1977) .   

Fur t her mor e,  t he r easons f or  t he c i r cui t  cour t ' s  deci s i on must  

be set  f or t h as r equi r ed under  t he st at ut e.   See Wi s.  St at .  

§ 801. 15( 2) ( a)  ( " The or der  of  enl ar gement  shal l  r eci t e .  .  .  t he 

gr ounds f or  gr ant i ng t he mot i on. " ) .  

¶37 We have def i ned excusabl e negl ect  as " t hat  negl ect  

whi ch mi ght  have been t he act  of  a r easonabl y pr udent  per son 
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under  t he same ci r cumst ances, "  but  whi ch i s not  " synonymous wi t h 

negl ect ,  car el essness or  i nat t ent i veness. "   Gi ese v.  Gi ese,  43 

Wi s.  2d 456,  461,  168 N. W. 2d 832 ( 1969) .   A c i r cui t  cour t  must  

det er mi ne whet her  r easonabl e gr ounds exi st  f or  f ai l i ng t o meet  

t he st at ut or y t i me per i od t o gr ant  a par t y ' s  mot i on under  

§ 801. 15( 2) ( a) .   Hedt cke,  109 Wi s.  2d at  468.  

¶38 A det er mi nat i on of  excusabl e negl ect  does not  r est  

sol el y on t he exi st ence of  r easonabl e gr ounds f or  t he par t y ' s 

del ay.   I d.  at  469.   A cour t  al so must  consi der  t he i nt er est s of  

j ust i ce i mpl i cat ed by t he gr ant  or  deni al  of  t he mot i on,  and 

what  ef f ect s such a r ul i ng woul d have on t he pr oceedi ngs.   I d.   

The deni al  of  a mot i on f or  enl ar gement  of  t i me of t en r esul t s i n 

a def aul t  j udgment  f or  t he pl ai nt i f f s,  a r esul t  di sf avor ed by 

t he l aw,  whi ch " pr ef er s,  whenever  r easonabl y possi bl e,  t o af f or d 

l i t i gant s a day i n cour t  and a t r i al  on t he i ssues. "   Dugenske 

v.  Dugenske,  80 Wi s.  2d 64,  68,  257 N. W. 2d 865 ( 1977)  ( c i t i ng 

Qui nn Di st r i b.  V.  Mi l l er ,  43 Wi s.  2d 291,  296,  168 N. W. 2d 552 

( 1969) ) .   On t he ot her  hand,  t he cour t  al so must  be cogni zant  of  

t he pol i c i es of  pr ompt  adj udi cat i on t hat  can be advanced when a 

par t y t hat  has f ai l ed t o t i mel y r espond i s hel d account abl e f or  

such del ay.   I d.   I t  i s  t hese consi der at i ons,  t oget her  wi t h t he 

par t i cul ar  f act s of  t he case,  t hat  must  i nf or m t he ci r cui t  

cour t ' s  deci s i on whet her  t o gr ant  a mot i on t o enl ar ge t i me.  

¶39 Al t hough t he anal ysi s i n each case i s f act  speci f i c ,  

we f i nd i t  hel pf ul  t o exami ne some of  t he cases i n whi ch t he 

cour t  has consi der ed excusabl e negl ect  i n t he past .  
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¶40 Long bef or e t he advent  of  t he st at ut or y r equi r ement s 

of  § 801. 15( 2) ( a) ,  t hi s cour t  hel d t hat  t he gr ant  of  a mot i on t o 

enl ar ge t i me r equi r es good cause,  whi ch must  be suppor t ed by 

af f i davi t  or  a f i ndi ng of  f act  by t he c i r cui t  cour t .   Meyer s v.  

Thor pe,  227 Wi s.  200,  202,  278 N. W.  462 ( 1938) .   I n Meyer s,  t hi s 

cour t  r ever sed t he ci r cui t  cour t ' s  or der  enl ar gi ng pl ai nt i f f ' s  

t i me t o ser ve a pr oposed bi l l  of  except i ons.   I d.   The 

expl anat i on pr of f er ed by t he pl ai nt i f f ' s  at t or ney f or  f ai l i ng t o 

compl y wi t h t he st at ut or y t i mef r ame was t hat  he had been 

occupi ed by ot her  cases r equi r i ng hi s at t ent i on.   I d.  at  201.   

The cour t  hel d t hat  t her e was no evi dence t o show t hat  t he 

at t or ney' s ot her  cases r equi r ed such cont i nuous at t ent i on t o 

j ust i f y hi s f ai l ur e t o ser ve t he bi l l  wi t hi n 90 days,  as 

r equi r ed by st at ut e.   I d.  

¶41 Si mi l ar l y,  i n Gi ese,  t he cour t  r ej ect ed t he at t or ney' s 

cont ent i on t hat  ot her  l egal  mat t er s,  summer  vacat i ons,  and hi s  

c l i ent ' s medi cal  t r eat ment  i n anot her  count y excused t he f i l i ng 

of  a compl ai nt  78 days af t er  t he st at ut or y t i me l i mi t .   Gi ese,  

43 Wi s.  2d at  461- 62.   Wi t hout  " ext r aor di nar y"  or  " per suasi ve"  

expl anat i on,  t hese meager  excuses wer e i nsuf f i c i ent  t o suppor t  

t he mot i on f or  enl ar gement  of  t i me.   I d.   I n af f i r mi ng t he 

ci r cui t  cour t ,  t he cour t  obser ved,  " A t r i al  cour t ' s  di scr et i on 

i n t he enl ar gement  of  st at ut or y t i me l i mi t s cannot  be pr edi cat ed 

upon j udi c i al  gr ace but  must  r est  upon cause and excusabl e 

negl ect . "   I d.  at  463.  

¶42 I n Hedt cke,  t hi s cour t  r ever sed t he ci r cui t  cour t ' s 

f i ndi ng of  excusabl e negl ect  on gr ounds t hat  t he c i r cui t  cour t  
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had f ai l ed t o f ol l ow t he mandat es of  Wi s.  St at .  § 801. 15( 2) ( a) ,  

and al so f ai l ed t o r esol ve t he ambi gui t i es r ai sed by t he 

af f i davi t s i n f avor  of  t he del i nquent  par t y.   Hedt cke,  109 

Wi s.  2d at  474,  478.   I t  was not  enough f or  Sent r y t o asser t  

t hat  i t s  at t or ney had been occupi ed wi t h anot her  t r i al  and out  

of  st at e deposi t i ons;  Sent r y ' s pr ompt  act i on i n r emedyi ng i t s 

f ai l ur e t o f i l e an answer  coul d not  over come t he st at ut or y 

r equi r ement  t o demonst r at e excusabl e negl ect  f or  i t s  di l at or y 

act i ons.   I d.  at  474- 75.   The f act s i n t he r ecor d wer e s i mpl y 

i nsuf f i c i ent  t o suppor t  t he c i r cui t  cour t ' s  i mpl i c i t  f i ndi ng of  

excusabl e negl ect .   I d.  

¶43 Conver sel y,  i n Mei er  v.  Champ' s Spor t  Bar  & Gr i l l ,  

2001 WI  20,  ¶43,  241 Wi s.  2d 605,  623 N. W. 2d  94,  t he cour t  

af f i r med t he ci r cui t  cour t ' s  f i ndi ng of  excusabl e negl ect  wher e 

t he ci r cui t  cour t  f ound t hat  t he di l at or y act i on was a r esul t  of  

counsel ' s assumpt i on t hat  def endant s wer e ser ved si mul t aneousl y.   

Because t he ci r cui t  cour t  appl i ed t he pr oper  st andar d and 

pr oper l y consi der ed bot h t he pol i c i es agai nst  def aul t  j udgment  

and t he l ack of  pr ej udi ce t o t he pl ai nt i f f ,  t her e was no basi s  

t o concl ude t hat  t he c i r cui t  cour t  er r oneousl y  exer ci sed i t s 

di scr et i on.   I d. ,  ¶44.  

¶44 I n t hi s case,  Nat i onal  Uni on put  f or t h af f i davi t s 

expl ai ni ng i t s f ai l ur e t o r espond wi t hi n 45 days.   Accor di ng t o 

t hese af f i davi t s,  Nat i onal  Uni on has devel oped wr i t t en 

pr ocedur es t o handl e l awsui t s f i l ed agai nst  i t  and i t s i nsur eds.   

The Casper s '  Compl ai nt  was ser ved on Nat i onal  Uni on' s aut hor i zed 

agent ,  and t hen r ecei ved by Wei s i nger  i n New Jer sey on May 11,  
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2006.   Wei si nger  r evi ewed t he Compl ai nt  and f or war ded i t  on May 

16 t o Lanphear ,  a c l ai ms speci al i st  i n At l ant a,  Geor gi a,  who 

handl ed t r ucki ng l i abi l i t y  acci dent s.   I t  was not  unt i l  t he 

Casper s moved f or  def aul t  j udgment  on June 20 t hat  Nat i onal  

Uni on became awar e t hat  t he Compl ai nt  had never  been r ecei ved by 

Lanphear .   Nat i onal  Uni on pr ompt l y f i l ed a mot i on f or  

enl ar gement  of  t i me on June 26,  2006.  

¶45 The mot i on and suppor t i ng af f i davi t s asser t  t hat  t he 

Compl ai nt  was i nadver t ent l y l ost  i n t he U. S.  Mai l  bet ween 

of f i ces,  despi t e t he best  ef f or t s of  Wei si nger  and Nat i onal  

Uni on.   Lanphear ' s f ai l ur e t o ensur e t hat  an answer  was f i l ed 

was due t o hi s compl et e i gnor ance t hat  a Compl ai nt  had been 

ser ved.   As t hi s br eakdown i n communi cat i on was not  t he pr oduct  

of  ei t her  Wei si nger  or  Lanphear ' s act i ons,  and occur r ed i n spi t e 

of  t he est abl i shed cl ai m pr ocessi ng pr ocedur es,  Nat i onal  Uni on 

ar gued t hat  i t s f ai l ur e t o r espond was t he pr oduct  of  excusabl e 

negl ect .  

¶46 The ci r cui t  cour t  agr eed.   I n a Jul y 27,  2006,  

hear i ng,  Judge Fol ey c i t ed Wei si nger  and Lanphear ' s af f i davi t s  

as evi dence t o suppor t  excusabl e negl ect  i n t he f ai l ur e t o 

t i mel y answer  and " good f ai t h and pr ompt  ef f or t s t o r ect i f y t he 

over si ght  when i t  was di scover ed. "   He not ed t hat  Nat i onal  Uni on 

has a pr ocess i n pl ace t o assur e t i mel y answer s,  but  " i t  appear s  

t hat  cor r espondence was l ost . "   Ref er enci ng t he st andar d set  

f or t h i n Sent r y I nsur ance Co.  v.  Royal  I nsur ance Co.  of  Amer i ca,  

196 Wi s.  2d 907,  539 N. W. 2d 911 ( Ct .  App.  1995) ,  Judge Fol ey 
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f ound t hat  Nat i onal  Uni on' s conduct  const i t ut ed excusabl e 

negl ect .  

¶47 At  t he cour t  of  appeal s,  t he Casper s ar gued t hat  " l ost  

i n t he mai l "  cannot  const i t ut e excusabl e negl ect  as a mat t er  of  

l aw.   The cour t  of  appeal s r ej ect ed t hi s ar gument ,  and we agr ee.   

We cannot  r ej ect  out - of - hand t he possi bi l i t y  t hat  a packet  was 

act ual l y " l ost  i n t he mai l , "  al t hough cour t s shoul d be skept i cal  

of  gl i b c l ai ms t hat  at t r i but e f aul t  t o t he Uni t ed St at es Post al  

Ser vi ce.   Her e,  t he af f i davi t s f r om Wei si nger  and Lanphear  show 

t hat  t hese i ndi vi dual s act ed i n nor mal  f ashi on and t hat  t hei r  

est abl i shed r out i ne wor ked pr evi ousl y t o pr ovi de t i mel y answer s 

t o t he pl ai nt i f f s i n t hi s case.   When an ent i t y i s pr ocessi ng 

t housands of  compl ai nt s,  a f ew i nadver t ent  mi shaps ar e bound t o 

occur .   Cour t s  shoul d car ef ul l y scr ut i ni ze what  st eps an 

or gani zat i on has t aken t o avoi d such mi shaps,  how qui ckl y t he 

or gani zat i on r esponds when i t  di scover s i t s del i nquency,  and 

whet her  i t s del ay has caused pr ej udi ce t o t he pl ai nt i f f s.   The 

ci r cui t  cour t  her e consi der ed t hese f act or s,  and t he Casper s 

have not  shown t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s  

di scr et i on af t er  consi der i ng al l  t he c i r cumst ances i nvol ved.  

¶48 Our  pr ecedent  has set  " an ext r emel y hi gh bar  t o 

r ever se excusabl e negl ect  det er mi nat i ons. "   Phel ps v.  Physi c i ans 

I ns.  Co.  of  Wi s. ,  2005 WI  85,  ¶72,  282 Wi s.  2d 69,  698 N. W. 2d  

643 ( Pr osser ,  J. ,  concur r i ng i n par t ,  di ssent i ng i n par t )  

( r ever sed and r emanded on ot her  gr ounds by Phel ps v.  Physi c i ans 

I ns.  Co.  of  Wi s. ,  2009 WI  74,  319 Wi s.  2d 1,  768 N. W. 2d  615) .   

As i n Mei er ,  t he c i r cui t  cour t  appl i ed t he pr oper  st andar d and 
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appr opr i at el y consi der ed bot h t he l aw' s di sf avor  of  def aul t  

j udgment s and t he l ack of  pr ej udi ce t o t he Casper s.   The Casper s  

have f ai l ed t o meet  t he hi gh bar  r equi r ed f or  r ever sal .  

¶49 Accor di ngl y,  upon r evi ew of  t he c i r cui t  cour t ' s  or der ,  

t oget her  wi t h t he af f i davi t s submi t t ed and t he sur r oundi ng 

ci r cumst ances,  we concl ude t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on i n gr ant i ng Nat i onal  Uni on' s 

mot i on t o enl ar ge t i me.  

B.  Di r ect  Act i on Under  Wi s.  St at .  §§ 632. 24 and 631. 01 

¶50 The second i ssue r equi r es us t o i nt er pr et  mul t i pl e 

st at ut es r el at ed t o i nsur ance.   St at ut or y i nt er pr et at i on begi ns 

wi t h t he l anguage of  t he st at ut e.   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   " I f  t he meani ng of  t he st at ut e i s pl ai n,  we 

or di nar i l y  st op t he i nqui r y. "   Sei der  v.  O' Connel l ,  2000 WI  76,  

¶43,  236 Wi s.  2d 211,  612 N. W. 2d 659.   St at ut or y l anguage i s  

gi ven i t s common,  or di nar y,  and accept ed meani ng,  except  f or  

t echni cal  or  speci f i cal l y def i ned wor ds or  phr ases.   Kal al ,  271 

Wi s.  2d 633,  ¶45.   We i nt er pr et  st at ut or y l anguage i n cont ext ——

t hat  i s,  " as par t  of  a whol e;  i n r el at i on t o t he l anguage of  

sur r oundi ng or  c l osel y- r el at ed st at ut es;  and r easonabl y,  t o 

avoi d absur d or  unr easonabl e r esul t s. "   I d. ,  ¶46 ( c i t i ng cases) .  

¶51 Chapt er  631 of  t he Wi sconsi n St at ut es i s ent i t l ed 

" I NSURANCE CONTRACTS GENERALLY. "   Chapt er  632 i s ent i t l ed 

" I NSURANCE CONTRACTS I N SPECI FI C LI NES. "  

¶52 Wi sconsi n St at .  § 632. 24 r el at es t o " Di r ect  act i on 

agai nst  i nsur er . "   I t  r eads:  
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Any bond or  pol i cy of  i nsur ance cover i ng 
l i abi l i t y  t o ot her s f or  negl i gence makes t he i nsur er  
l i abl e,  up t o t he amount s st at ed i n t he bond or  
pol i cy,  t o t he per sons ent i t l ed t o r ecover  agai nst  t he 
i nsur ed f or  t he deat h of  any per son or  f or  i nj ur y t o 
per sons or  pr oper t y,  i r r espect i ve of  whet her  t he 
l i abi l i t y  i s  pr esent l y est abl i shed or  i s cont i ngent  
and t o become f i xed or  cer t ai n by f i nal  j udgment  
agai nst  t he i nsur ed.  

¶53 The wor di ng of  t hi s pr ovi s i on i s br oad enough t o cover  

i nsur ance pol i c i es del i ver ed or  i ssued f or  del i ver y i n t hi s 

st at e and i nsur ance pol i c i es del i ver ed or  i ssued f or  del i ver y 

out si de t hi s st at e.   The wor ds " Any .  .  .  pol i cy of  i nsur ance 

cover i ng l i abi l i t y  t o ot her s"  make t he st at ut e except i onal l y 

i ncl usi ve.  

¶54 Nat i onal  Uni on ar gues,  however ,  t hat  § 632. 24 i s 

gover ned and l i mi t ed by t he f i r st  sect i on of  ch.  631,  namel y,  

Wi s.  St at .  § 631. 01( 1) ,  whi ch r eads i n par t :  

Appl i cat i on of  st at ut es.   ( 1)  Gener al .   Thi s 
chapt er  and ch.  632 appl y t o al l  i nsur ance pol i c i es 
and gr oup cer t i f i cat es del i ver ed or  i ssued f or  
del i ver y i n t hi s st at e,  on pr oper t y or di nar i l y  l ocat ed 
i n t hi s st at e,  on per sons r esi di ng i n t hi s st at e when 
t he pol i cy or  gr oup cer t i f i cat e i s i ssued,  or  on 
busi ness oper at i ons i n t hi s st at e,  except :  

 .  .  .  .   

( c)  As ot her wi se pr ovi ded i n t he st at ut es.  
 
Wi s.  St at .  § 631. 01( 1) .  

¶55 Nat i onal  Uni on ar gues t hat  Wi s.  St at .  § 631. 01( 1)  

cover s onl y t hose pol i c i es del i ver ed or  i ssued f or  del i ver y i n 

t hi s st at e and i ssued ( a)  on pr oper t y or di nar i l y  l ocat ed i n t hi s 

st at e,  ( b)  on per sons r esi di ng i n t hi s st at e when t he pol i cy or  

gr oup cer t i f i cat e i s i ssued,  or  ( c)  on busi ness oper at i ons i n 
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t hi s st at e.   I n ot her  wor ds,  Nat i onal  Uni on ar gues t hat  del i ver y 

or  i ssuance f or  del i ver y i n t hi s st at e i s a t hr eshol d 

pr er equi s i t e under  t he st at ut e,  and because i t s pol i cy was not  

del i ver ed or  i ssued f or  del i ver y t o TLC i n Wi sconsi n,  i t  i s  not  

subj ect  t o di r ect  act i on under  § 632. 24.  

¶56 Nat i onal  Uni on r el i es on Keni son.   I n Keni son,  t he 

pl ai nt i f f  br ought  sui t  agai nst  t he Canadi an i nsur er  of  a 

Canadi an cor por at i on whose empl oyee was dr i v i ng a car  f r om one 

Canadi an l ocat i on t o anot her .   Keni son,  218 Wi s.  2d at  702- 03.   

The i nsur er  ar gued t hat  i t  coul d not  be subj ect  t o a di r ect  

act i on under  § 632. 24 because t he i nsur ance pol i cy had not  been 

del i ver ed or  i ssued f or  del i ver y i n Wi sconsi n.   I d.  at  703- 04.   

The cour t  of  appeal s concl uded,  " t he unambi guous l anguage of  

§ 631. 01,  St at s. ,  l i mi t s t he appl i cat i on of  § 632. 24,  St at s. ,  t o 

i nsur ance pol i c i es del i ver ed or  i ssued f or  del i ver y i n t hi s 

st at e. "   I d.  at  710.  

¶57 Bot h t he c i r cui t  cour t  and t he cour t  of  appeal s 

det er mi ned t hat  Keni son was cont r ol l i ng i n t hi s case. 4  However ,  

t he Casper s i nt er pr et  § 631. 01( 1)  di f f er ent l y and of f er  a 

gr ammat i cal  const r uct i on of  t he st at ut e not  consi der ed i n 

Keni son.    

                                                 
4As t he cour t  of  appeal s cor r ect l y not ed,  i t  was wi t hout  

aut hor i t y t o modi f y,  wi t hdr aw,  or  ot her wi se change t he hol di ng 
i n Keni son even i f  i t  want ed t o.   Casper ,  323 Wi s.  2d 80,  ¶28.   
" [ O] nl y t he supr eme cour t ,  t he hi ghest  cour t  i n t he st at e,  has 
t he power  t o over r ul e,  modi f y or  wi t hdr aw l anguage f r om a 
publ i shed opi ni on of  t he cour t  of  appeal s. "   Cook v.  Cook,  208 
Wi s.  2d  166,  189- 90,  560 N. W. 2d  246 ( 1997) .  
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¶58 The Casper s ur ge a di s j unct i ve r eadi ng wi t h f our  

par al l el ,  al t er nat i ve c l auses.   They cont end t hat  t he " or "  

bef or e t he f i nal  c l ause makes cl ear  t hat  t he c l auses shoul d be 

r ead i n t he al t er nat i ve,  or  di s j unct i ve.   I n ot her  wor ds,  t he 

Casper s ask us t o r ead t he st at ut e as f ol l ows:  

 Thi s chapt er  and ch.  632 appl y t o al l  i nsur ance 
pol i c i es and gr oup cer t i f i cat es:  

 ( 1)  del i ver ed or  i ssued f or  del i ver y i n t hi s 
st at e,  or  

 ( 2)  on pr oper t y or di nar i l y  l ocat ed i n t hi s 
st at e,  or  

 ( 3)  on per sons r esi di ng i n t hi s st at e when t he 
pol i cy or  gr oup cer t i f i cat e i s i ssued,  or  

 ( 4)  on busi ness oper at i ons i n t hi s st at e.  

¶59 Under  t he Casper s '  const r uct i on of  t he st at ut e,  di r ect  

act i on woul d be appr opr i at e wher e any of  t hese f our  condi t i ons 

i s met .   See V. D. H.  v.  Ci r cui t  Cour t  f or  Ozaukee Cnt y. ,  154 

Wi s.  2d 576,  591 n. 5,  453 N. W. 2d  882 ( 1990)  ( " When a st at ut e 

cont ai ns a l i s t  of  condi t i ons,  t he ' or '  bet ween t he f i nal  

subsect i ons of  t he st at ut or y l i s t  i s  t o be r ead as a 

di s j unct i ve. " ) .   To r ead t he s t at ut e as advanced by Nat i onal  

Uni on,  t hey ar gue,  woul d do vi ol ence t o t he st at ut or y l anguage 

and r ender  t he c l auses of f set  by commas super f l uous.  

¶60 Bef or e eval uat i ng t hese i nt er pr et at i ons of  t he 

st at ut e,  we t hi nk i t  i s  usef ul  t o exami ne t he hi st or y of  di r ect  

act i on i n Wi sconsi n.   

¶61 One of  Wi sconsi n' s di r ect  act i on st at ut es dat es back 

t o 1925.   Wi sconsi n St at .  § 632. 24 has i t s or i gi n i n ch.  341,  
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Laws of  1925.   Chapt er  341 cr eat ed Wi s.  St at .  § 85. 25 ( 1925) ,  

whi ch r ead:  

 Any bond or  pol i cy of  i nsur ance cover i ng 
l i abi l i t y  t o ot her s by r eason of  t he oper at i on of  a 
mot or  vehi c l e shal l  be deemed and const r ued t o cont ai n 
t he f ol l owi ng condi t i ons:  That  t he i nsur er  shal l  be 
l i abl e t o t he per sons ent i t l ed t o r ecover  f or  t he 
deat h of  any per son,  or  f or  i nj ur y t o per son or  
pr oper t y,  caused by t he negl i gent  oper at i on,  
mai nt enance,  use,  or  def ect i ve const r uct i on of  t he 
vehi c l e descr i bed t her ei n,  such l i abi l i t y  not  t o 
exceed t he amount  named i n sai d bond or  pol i cy.  

( Emphasi s added. )  

¶62 I n t he 1929 sessi on,  t he l egi s l at ur e r enumber ed 

§ 85. 25 t o § 85. 93.   § 2,  ch.  454,  Laws of  1929.   I n 1957 

§ 85. 93 was r enumber ed as Wi s.  St at .  § 204. 30( 4) .   § 18,  ch.  

260,  Laws of  1957.   That  r enumber i ng made t he di r ect  act i on 

st at ut e par t  of  anot her  i mpor t ant  i nsur ance pr ovi s i on passed i n 

1925.   See ch.  372,  Laws of  1925. 5 

¶63 I n 1931 t he l egi s l at ur e cr eat ed a par al l el  di r ect  

act i on st at ut e.   Ch.  375,  Laws of  1931.   The chapt er  amended an 

exi st i ng c i v i l  pr ocedur e st at ut e,  Wi s.  St at .  § 260. 11 ( 1929) ,  by 

addi ng t he f ol l owi ng l anguage:  

I n any act i on f or  damages caused by t he negl i gent  
oper at i on,  management  or  cont r ol  of  a mot or  vehi c l e,  
any i nsur er  of  mot or  vehi c l es,  whi ch has an i nt er est  
i n t he out come of  such cont r over sy adver se t o t he 
pl ai nt i f f  or  any of  t he par t i es t o such cont r over sy,  
or  whi ch by i t s pol i cy of  i nsur ance assumes or  
r eser ves t he r i ght  t o cont r ol  t he pr osecut i on,  def ense 
or  set t l ement  of  t he c l ai m or  act i on of  t he pl ai nt i f f  
or  any of  t he par t i es t o such cl ai m or  act i on,  or  

                                                 
5 See i nf r a,  ¶71.  
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whi ch by i t s pol i cy agr ees t o pr osecut e or  def end t he 
act i on br ought  by t he pl ai nt i f f  or  any of  t he par t i es 
t o such act i on,  or  agr ees t o engage counsel  t o 
pr osecut e or  def end sai d act i on,  or  agr ees t o pay t he 
cost s of  such l i t i gat i on,  i s  by t hi s sect i on made a 
pr oper  par t y def endant  i n any act i on br ought  by 
pl ai nt i f f  on account  of  any c l ai m agai nst  t he i nsur ed.  

( Emphasi s added. )  

¶64 Af t er  adopt i on of  t he 1931 amendment ,  Wi s.  St at .  

§ 204. 30( 4)  and Wi s.  St at .  § 260. 11( 1)  wer e consi st ent l y l i nked 

as Wi sconsi n' s t wo di r ect  act i on st at ut es.  

¶65 I n 1950 t hi s cour t  addr essed t he ef f ect  of  t he 1931 

amendment  t o § 260. 11 i n an aut omobi l e acci dent  case i n whi ch a 

deceased dr i ver  was cover ed by an i nsur ance pol i cy t hat  was 

i ssued i n Massachuset t s.   Ri t t er busch v.  Sexmi t h,  256 Wi s.  507,  

512,  41 N. W. 2d 611 ( 1950) .   The cour t  sai d:  

I f  a pol i cy cont ai ni ng a no- act i on c l ause i s  wr i t t en 
i n Wi sconsi n[ , ]  of  cour se t he condi t i on r epugnant  t o 
our  st at ut e i s voi d,  Lang v.  Baumann,  [ 213 Wi s.  258,  
251 N. W.  461 ( 1933) ] ,  but  t o say t hat  t he same t hi ng 
aut omat i cal l y appl i es when t he cont r act  i s  ent er ed 
i nt o el sewher e gi ves Wi sconsi n st at ut es an 
ext r at er r i t or i al i t y  whi ch we consi der  cannot  be 
sust ai ned.  

I d.  

 ¶66 The cour t  not ed t hat  no Wi sconsi n case had been ci t ed 

whi ch hel d t hat  t he obl i gat i on of  an aut omobi l e l i abi l i t y  pol i cy 

i s t o be i nt er pr et ed by any l aw ot her  t han t he l aw of  t he st at e 

i n whi ch t he cont r act  was made.   I d.  at  515.   The cour t  added:  

 The pol i cy st ands,  t hen,  as a cont r act  made i n 
Massachuset t s whose obl i gat i ons ar e est abl i shed and t o 
be const r ued by t he ef f ect  whi ch Massachuset t s l aw 
gi ves t hem.   I t  i s  conceded t hat  i n t hat  st at e t he no 
act i on c l ause i s val i d.   Thi s bei ng so,  i t  secur ed t o 
t he i nsur er  a val uabl e cont r act ual  r i ght  and an 
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appl i cat i on of  sec.  260. 11( 1)  of  t he Wi sconsi n 
st at ut es at  t he t i me of  per f or mance woul d i mpai r  t hat  
r i ght  and i s t hus f or bi dden by sec.  10,  ar t .  I ,  of  t he 
Uni t ed St at es const i t ut i on.  

I d.  

 ¶67 I n a 1957 l aw r evi ew ar t i c l e,  Uni ver si t y of  Wi sconsi n 

l aw pr of essor  James B.  MacDonal d obser ved:  

 The Wi sconsi n Supr eme Cour t  has consi st ent l y 
hel d .  .  .  t hat  i n t he absence of  wai ver ,  no r i ght  of  
di r ect  act i on exi st s agai nst  an i nsur ance company f or  
an acci dent  i n Wi sconsi n i f  t he pol i cy cont ai ns a no-
act i on c l ause and was i ssued i n a st at e i n whi ch such 
a c l ause i s l egal .  

James B.  MacDonal d,  Di r ect  Act i on Agai nst  Li abi l i t y  I nsur ance 

Compani es,  1957 Wi s.  L.  Rev.  612,  616.  

 ¶68 MacDonal d r ai l ed agai nst  t hi s r esul t ,  ar gui ng t hat  t he 

Uni t ed St at es Supr eme Cour t ' s  deci s i on i n Wat son v.  Empl oyer s 

Li abi l i t y  Assur ance Cor p. ,  348 U. S.  66 ( 1954) ,  el i mi nat ed 

const i t ut i onal  concer ns,  i d.  at  621- 22,  and cal l i ng upon t he 

Wi sconsi n l egi s l at ur e t o " cr eat e a subst ant i ve r i ght  of  di r ect  

act i on agai nst  l i abi l i t y  i nsur er s f or  al l  i nj ur i es wi t hi n i t s 

boundar i es wi t hout  r egar d t o wher e t he pol i cy was i ssued, "  i d.  

at  623.  

 ¶69 The l egi s l at ur e r esponded i n 1959.   Ch.  380,  Laws of  

1959.   I t  amended Wi s.  St at .  § 260. 11( 1)  by addi ng t he f ol l owi ng 

l anguage:  

The r i ght  of  di r ect  act i on her ei n gi ven agai nst  an 
i nsur er  agai nst  l i abi l i t y  f or  damages t o per sons ot her  
t han t he i nsur ed ar i s i ng out  of  t he negl i gent  
oper at i on,  management  or  cont r ol  of  a mot or  vehi c l e 
shal l  exi st  whet her  t he pol i cy of  i nsur ance sued upon 
was i ssued or  del i ver ed i n t he st at e of  Wi sconsi n or  
not  and whet her  or  not  t he pol i cy or  cont r act  of  
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i nsur ance cont ai ns a pr ovi s i on f or bi ddi ng such di r ect  
act i on,  pr ovi ded t he acci dent  or  i nj ur y occur r ed i n 
t he st at e of  Wi sconsi n.    

I d.  ( emphasi s added) .  

¶70 Thi s l anguage was modi f i ed i n 1967 t o addr ess t he 

r esul t s i n Koss v.  Har t f or d Acci dent  & I ndemni t y Co. ,  231 F.  

Supp.  376 ( W. D.  Wi s. ) ,  af f ' d 341 F. 2d 472 ( 7t h Ci r .  1965) ,  and 

Mi l l er  v.  Wadki ns,  31 Wi s.  2d 281,  142 N. W. 2d 855 ( 1966) ,  whi ch 

el i mi nat ed di r ect  act i ons agai nst  i nsur er s when t he acci dent s 

occur r ed out si de Wi sconsi n,  i r r espect i ve of  wher e t he pol i cy was 

del i ver ed or  i ssued f or  del i ver y.   The 1967 amendment  el i mi nat ed 

t he 1959 l anguage and r epl aced i t  wi t h t he f ol l owi ng:  " I f  t he 

pol i cy of  i nsur ance was i ssued or  del i ver ed out si de t he st at e of  

Wi sconsi n,  t he i nsur er  i s by t hi s sect i on made a pr oper  par t y 

def endant  onl y i f  t he acci dent  or  i nj ur y occur r ed i n t he st at e 

of  Wi sconsi n. "   See § 2,  ch.  14,  Laws of  1967.  

¶71 The 1967 l anguage was pr oposed by t he Legi s l at i ve 

Counci l .   I t s not e i n t he dr af t i ng f i l e expl ai ns:  

 The l ast  sent ence of  260. 11( 1)  [ 1959]  has been 
del et ed and a new pr ovi s i on added t o change t he r esul t  
i n Mi l l er  v.  Wadki ns.   The change makes i t  c l ear  t hat  
t he 1959 amendment  r el at i ng t o di r ect  act i ons wher e 
t he acci dent  occur r ed out si de Wi sconsi n was i nt ended 
t o appl y t o f or ei gn i ssued cont r act s onl y.   The new 
l anguage shoul d per mi t  di r ect  act i on wher e t he pol i cy  
i s i ssued or  del i ver ed out si de Wi sconsi n,  i f  t he 
acci dent  occur s i n t he st at e.  

Legi s l at i ve Counci l  dr af t er ' s not e f or  Wi s.  St at .  § 260. 11( 1)  

( 1967)  ( c i t at i ons omi t t ed) .  

 ¶72 The essent i al  l anguage i n f or mer  § 260. 11( 1)  i s now 

l ocat ed i n Wi s.  St at .  § 803. 04( 2) .   The essent i al  l anguage i n 
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f or mer  Wi s.  St at .  § 204. 30( 4)  i s now l ocat ed i n Wi s.  St at .  

§ 632. 24.   Sect i on 803. 04( 2)  expl i c i t l y  and § 632. 24 by 

necessar y i mpl i cat i on ar e i nt ended t o appl y t o l i abi l i t y  

i nsur ance pol i c i es del i ver ed or  i ssued f or  del i ver y out si de 

Wi sconsi n,  so l ong as t he " acci dent ,  i nj ur y or  negl i gence 

occur r ed i n t hi s st at e. "   Wi s.  St at .  § 803. 04( 2) ( a) .   Of  cour se,  

t hey appl y t o Wi sconsi n- i ssued pol i c i es as wel l .  

 ¶73 The quest i on t hen i s whet her  Wi s.  St at .  § 631. 01( 1)  

somehow over r i des t hese t wo st at ut es t o make t he del i ver y or  

i ssuance f or  del i ver y wi t hi n t he st at e a pr er equi s i t e of  di r ect  

act i on.   The answer  i s c l ear l y " no. "   I f  we wer e t o accept  t he 

Casper s '  i nt er pr et at i on of  § 631. 01( 1) ,  i t  woul d be consi st ent  

wi t h our  r eadi ng of  Wi s.  St at .  § 632. 24 and Wi s.  St at .  

§ 803. 04( 2) .   Conver sel y,  i f  we wer e t o accept  Nat i onal  Uni on' s 

i nt er pr et at i on of  t he same l anguage,  i t  woul d not  el i mi nat e t he 

except i on i n Wi s.  St at .  § 631. 01( 1) ( c) ,  namel y,  " As ot her wi se 

pr ovi ded i n t he st at ut es. "   Di r ect  act i on agai nst  an i nsur er  i s 

c l ear l y " pr ovi ded i n t he st at ut es"  on t he f act s of  t hi s case,  

i r r espect i ve of  wher e t he i nsur ance pol i cy was del i ver ed or  

i ssued f or  del i ver y.  

 ¶74 As not ed above,  sever al  i mpor t ant  changes i n i nsur ance 

l aw wer e made i n 1925.   § 2,  ch.  372,  Laws of  1925 cr eat ed Wi s.  

St at .  § 204. 30 ( 1925) .   Subsect i on ( 1)  of  t he new st at ut e r ead:  

 No pol i cy of  i nsur ance agai nst  l oss or  damage 
r esul t i ng f r om acci dent  t o or  i nj ur y suf f er ed by an 
empl oye or  ot her  per son and f or  whi ch t he per son 
i nsur ed i s l i abl e,  or  agai nst  l oss or  damage t o 
pr oper t y caused by ani mal s or  by any vehi c l e dr awn,  
pr opel l ed or  oper at ed by any mot i ve power ,  and f or  
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whi ch l oss or  damage t he per son i nsur ed i s  l i abl e,  
shal l  be i ssued or  del i ver ed i n t hi s st at e,  by any 
cor por at i on or  ot her  i nsur er  aut hor i zed t o do busi ness 
i n t hi s st at e,  unl ess t her e shal l  be cont ai ned wi t hi n 
such pol i cy a pr ovi s i on t hat  t he i nsol vency or  
bankr upt cy of  t he per son i nsur ed shal l  not  r el ease t he 
i nsur ance car r i er  f r om t he payment  of  damages f or  
i nj ur y sust ai ned or  l oss occasi oned dur i ng t he l i f e of  
such pol i cy,  and st at i ng t hat  i n case execut i on 
agai nst  t he i nsur ed i s r et ur ned unsat i sf i ed i n an 
act i on br ought  by t he i nj ur ed per son,  or  hi s or  her  
per sonal  r epr esent at i ve i n case deat h r esul t s f r om t he 
acci dent ,  because of  such i nsol vency or  bankr upt cy,  
t hen an act i on may be mai nt ai ned by t he i nj ur ed 
per son,  or  hi s or  her  per sonal  r epr esent at i ves agai nst  
such cor por at i on under  t he t er ms of  t he pol i cy f or  t he 
amount  of  t he j udgment  i n t he sai d act i on not  
exceedi ng t he amount  of  t he pol i cy.  

( Emphasi s added. )  

 ¶75 Over  t i me,  t hi s pr ovi s i on was r enumber ed and 

r ef or mul at ed.   I t  i s  now cont ai ned i n Wi s.  St at .  § 632. 22 and 

r eads:  

 Requi r ed pr ovi s i ons of  l i abi l i t y  i nsur ance 
pol i c i es.   Ever y l i abi l i t y  i nsur ance pol i cy shal l  
pr ovi de t hat  t he bankr upt cy or  i nsol vency of  t he 
i nsur ed shal l  not  di mi ni sh any l i abi l i t y  of  t he 
i nsur er  t o 3r d par t i es and t hat  i f  execut i on agai nst  
t he i nsur ed i s r et ur ned unsat i sf i ed,  an act i on may be 
mai nt ai ned agai nst  t he i nsur er  t o t he ext ent  t hat  t he 
l i abi l i t y  i s  cover ed by t he pol i cy.  

¶76 What  i s not abl e i s t hat  t he new sect i on begi ns wi t h 

t he wor ds " Ever y l i abi l i t y  i nsur ance pol i cy"  and el i mi nat es t he 

l anguage " i ssued or  del i ver ed i n t hi s st at e"  t hat  was i n t he 

f or mer  st at ut e.   The Legi s l at i ve Counci l  Not e t o § 632. 22 i n ch.  

375,  Laws of  1975,  r eads:  " Thi s sect i on cover s s.  204. 30( 1) ,  

s l i ght l y enl ar ged t o cover  al l  pr oper t y damage l i abi l i t y  

i nsur ance,  and much edi t ed. "  
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¶77 We t hi nk t hi s sect i on,  l i ke § 632. 24,  appl i es t o 

i nsur ance pol i c i es del i ver ed or  i ssued f or  del i ver y out si de 

Wi sconsi n when t he cl ai m occur s i n Wi sconsi n.   Thus,  § 632. 22 

woul d be anot her  except i on t o Wi s.  St at .  § 631. 01( 1)  i f  we 

agr eed wi t h Nat i onal  Uni on' s i nt er pr et at i on of  § 631. 01( 1) .  

¶78 Accept i ng Nat i onal  Uni on' s i nt er pr et at i on of  

§ 631. 01( 1)  woul d r equi r e t he cour t  t o r ej ect  t he Casper s '  

gr ammat i cal  i nt er pr et at i on of  subsect i on ( 1) ,  expl ai n away t he 

l anguage i n t he Legi s l at i ve Counci l ' s  Not e t o t he sect i on, 6 and 

shoehor n st at ut es l i ke § 632. 24 i nt o t he i nnocuous except i on i n 

par agr aph ( c)  of  t he subsect i on.   On t he ot her  hand,  accept i ng 

t he Casper s '  i nt er pr et at i on woul d have ver y br oad i mpl i cat i ons 

f or  i nsur ance pol i c i es t hat  wer e not  del i ver ed or  i ssued f or  

del i ver y i n Wi sconsi n——i mpl i cat i ons t hat  go wel l  beyond t he 

i ssue of  di r ect  act i on.  

¶79 Our  ul t i mat e det er mi nat i on of  t he meani ng and scope of  

§ 631. 01( 1)  wi l l  f undament al l y change t he nat ur e of  t he st at ut es 

t hat  qual i f y as except i ons.   Dependi ng on our  i nt er pr et at i on of  

t he subsect i on,  t he per mi t t ed except i ons wi l l  ei t her  be mor e 

expansi ve or  mor e l i mi t ed t han t he pr ovi s i on i n t he f r ont  of  t he 

subsect i on.   We ar e not  pr epar ed t o eval uat e al l  t he 

r ami f i cat i ons of  such a det er mi nat i on.  

¶80 Consequent l y,  we hol d onl y t hat  Wi s.  St at .  § 632. 24 

appl i es t o any pol i cy of  i nsur ance cover i ng l i abi l i t y ,  

                                                 
6" Sub.  ( 1)  appl i es t o cont r act s used i n t hi s st at e. "   Wi s.  

St at .  § 631. 01( 1)  ( emphasi s added) .  
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i r r espect i ve of  whet her  t hat  pol i cy was del i ver ed or  i ssued f or  

del i ver y i n Wi sconsi n,  so l ong as t he acci dent  or  i nj ur y occur s 

i n t hi s st at e. 7  Accor di ngl y,  t he deci s i on i n Keni son i s 

over r ul ed.   On t he second i ssue r egar di ng di r ect  act i on,  t he 

deci s i on of  t he cour t  of  appeal s i s r ever sed.  

C.  Per sonal  Li abi l i t y  of  Cor por at e Of f i cer s 

¶81 The Casper s br ought  sui t  agai nst  Wenham f or  al l eged 

negl i gence i n appr ovi ng t he r out e dr i ven by Wear i ng on t he dat e 

of  t he acci dent ——a r out e,  t hey asser t ,  t hat  coul d not  have been 

compl et ed wi t hi n f eder al  saf et y r equi r ement s and was t her ef or e 

i l l egal .   The cl ai m i s agai nst  Wenham as an i ndi v i dual  who was 

al l egedl y negl i gent  i n t he per f or mance of  hi s dut i es i n hi s 

capaci t y as a cor por at e of f i cer  of  Best way.   Wenham asks us t o 

hol d t hat ,  as a mat t er  of  l aw,  he cannot  be hel d l i abl e.  

¶82 The Casper s quot e t he f ol l owi ng st at ement  i n t hei r  

br i ef :  " I t  i s  t he gener al  r ul e t hat  an i ndi v i dual  i s  per sonal l y 

l i abl e f or  al l  t or t s t he i ndi v i dual  commi t t ed,  not wi t hst andi ng 

t he per son may have act ed as an agent  or  under  di r ect i ons of  

anot her .   Thi s r ul e appl i es t o t or t s commi t t ed by t hose act i ng 

i n t hei r  of f i ci al  capaci t i es as of f i cer s or  agent s of  a 

cor por at i on. "   3A Wi l l i am Meade Fl et cher ,  Fl et cher  Cycl opedi a of  

t he Law of  Cor por at i ons,  ch.  11,  § 1135 ( 2011) .  

¶83 Fl et cher  i s a wi del y r ecogni zed t r eat i se on 

cor por at i ons.   An ear l i er  ver si on of  t he t r eat i se was ci t ed i n 

1979 i n Oxmans' ,  86 Wi s.  2d at  692- 93,  t o suppor t  t he 

                                                 
7 Wi s.  St at .  § 632. 24 has t he same r each as § 803. 04( 2) .  
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pr oposi t i on t hat  " [ a] n i ndi v i dual  i s  per sonal l y r esponsi bl e f or  

hi s own t or t i ous conduct . " 8 

¶84 These pr oposi t i ons ar e r eadi l y under st andabl e i n 

s i t uat i ons i nvol v i ng i nt ent i onal  t or t s such as f r audul ent  

mi sr epr esent at i on,  or  s i t uat i ons l i ke dr i v i ng an aut omobi l e 

wher e a cor por at e of f i cer ' s per sonal  negl i gence woul d be t r eat ed 

t he same as any ot her  dr i ver ' s.   I d. ,  at  693.   These 

pr oposi t i ons ar e not  so c l ear ,  however ,  when a pl ai nt i f f  seeks 

t o hol d a cor por at e of f i cer  l i abl e f or  hi s negl i gence i n maki ng 

an execut i ve deci s i on i nvol v i ng busi ness.  

¶85 Oxmans'  pr esent ed one si de of  t hi s di l emma.   I n 

Oxmans' ,  t he pl ai nt i f f  meat  company br ought  sui t  agai nst  

Bl acket er  Rest aur ant  Associ at es,  I nc. ,  and James Bl acket er ,  an 

of f i cer  of  t he cor por at i on,  f or  mor e t han $50, 000 i n unpai d meat  

del i ver ed t o Bl acket er ' s r est aur ant s.   I d.  at  686,  690.   The 

l awsui t  ar ose f r om a meet i ng bet ween Oxmans'  and Bl acket er ,  at  

whi ch Oxmans'  pr esent ed a pr oposed schedul e f or  payment  of  t he 

Bl acket er  cor por at i on' s debt ,  and asked Bl acket er  t o per sonal l y  

guar ant ee t he out st andi ng account  debt .   I d.  at  690.   Bl acket er  

                                                 
8 See al so 1- 6 Mat t hew Bender  & Co. ,  Li abi l i t y  of  Cor por at e 

Of f i cer s and Di r ect or s § 6. 07 ( 2010)  ( " A di r ect or  or  of f i cer  
must  par t i c i pat e i n t he t or t  i n or der  t o be l i abl e t her ef or .   
The l i abi l i t y  ar i ses f r om one' s conduct ,  not  one' s st at us as a 
di r ect or  or  of f i cer . " ) ;  W. A.  Har r i ngt on,  Annot at i on,  Per sonal  
Ci v i l  Li abi l i t y  of  Of f i cer  or  Di r ect or  of  Cor por at i on f or  
Negl i gence of  Subor di nat e Cor por at e Empl oyee Causi ng Per sonal  
I nj ur y or  Deat h of  Thi r d Per son,  90 A. L. R.  3d 916 ( 1980)  ( " An 
of f i cer  .  .  .  i s  not ,  mer el y as a r esul t  of  hi s st andi ng as 
such,  per sonal l y  l i abl e f or  t or t s of  cor por at e empl oyees;  t o 
i ncur  r esponsi bi l i t y  he must  or di nar i l y  be shown t o have i n some 
way par t i c i pat ed i n or  di r ect ed t he t or t i ous act . " ) .  
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t ol d Oxmans'  t hat  he was wi l l i ng t o s i gn t he guar ant ee,  but  t hat  

such an act i on was unnecessar y because he per sonal l y,  not  t he 

cor por at i on,  was a gener al  par t ner ,  and he,  Bl acket er ,  was 

per sonal l y l i abl e f or  t he debt  t o Oxmans' .   I d.   I t  was l at er  

det er mi ned t hat  t he i nsol vent  cor por at e def endant ,  not  Bl acket er  

per sonal l y,  was t he gener al  par t ner  i n t he r est aur ant s. 9  I d.    

¶86 The cour t  hel d t hat  Bl acket er  coul d be hel d per sonal l y 

l i abl e f or  t he t or t  of  f r audul ent  mi sr epr esent at i on based on t he 

st at ement s he made t o Oxmans' .   I d.  at  692.   Al t hough t he 

cour t ' s  anal ysi s f ocused on Bl acket er ' s chal l enge t o per sonal  

j ur i sdi ct i on,  i t  addr essed t he quest i on of  per sonal  l i abi l i t y  

di r ect l y:  

A cor por at e agent  cannot  shi el d hi msel f  f r om per sonal  
l i abi l i t y  f or  a t or t  he per sonal l y commi t s or  
par t i c i pat es i n by hi di ng behi nd t he cor por at e ent i t y;  
i f  he i s shown t o have been act i ng f or  t he 
cor por at i on,  t he cor por at i on al so may be l i abl e,  but  
t he i ndi v i dual  i s  not  t her eby r el i eved of  hi s own 
r esponsi bi l i t y .  

I d.  

¶87 I n an empl oyment  cont ext ,  t he cour t  consi der ed t he 

l i abi l i t y  of  an empl oyee dr i ver  wher e t he l i abi l i t y  of  t he st at e 

or  muni ci pal  vehi c l e owner  was pr ecl uded by st at ut e.   Shannon v.  

                                                 
9 Wenham ar gues t hat  because Best way i s a sol vent  cor por at e 

def endant ,  t hi s cour t ' s  hol di ng i n Oxmans'  Er wi n Meat  Co.  v.  
Bl acket er ,  86 Wi s.  2d 683,  273 N. W. 2d 285 ( 1979) ,  i s  
di st i ngui shabl e.   Whi l e i t  may be t r ue t hat  Wenham,  unl i ke 
Bl acket er ,  i s  not  t r y i ng t o " hi de behi nd"  an i nsol vent  cor por at e 
def endant ,  t he sol vency of  a cor por at i on al one i s not  
det er mi nat i ve of  whet her  a cor por at e of f i cer  may be hel d 
per sonal l y l i abl e.  
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Ci t y of  Mi l waukee,  94 Wi s.  2d 364,  289 N. W. 2d 564 ( 1980) .   The 

ci t y ' s i nsur er ,  Cont i nent al  Casual t y Co. ,  ar gued t hat  t he 

empl oyee dr i ver  coul d not  be sued because t he act i on agai nst  t he 

c i t y as hi s empl oyer  was bar r ed.   I d.  at  369.   The cour t  

di sagr eed on t he basi s of  t he f undament al  i dea t hat  t he empl oyee 

dr i ver  coul d be l i abl e by v i r t ue of  hi s own al l eged negl i gence.   

I d.   The Shannon cour t  f ur t her  expl ai ned:   

Under  t he doct r i ne of  r espondeat  super i or  an empl oyer  
can be hel d v i car i ousl y l i abl e f or  t he negl i gent  act s 
of  hi s empl oyees whi l e t hey ar e act i ng wi t hi n t he 
scope of  t hei r  empl oyment .  The addi t i onal  l i abi l i t y  of  
t he empl oyer ,  however ,  does not  shi el d t he negl i gent  
empl oyee f r om hi s own per sonal  l i abi l i t y ,  nor  does i t  
suppl ant  hi s l i abi l i t y  wi t h t hat  of  hi s empl oyer .  I t  
pr ovi des onl y an al t er nat i ve,  and i n some cases a mor e 
l ucr at i ve,  sour ce f r om whi ch t he i nj ur ed par t y may 
r ecover  hi s damages.  

I d.  at  370 ( c i t i ng Oxmans' ,  86 Wi s.  2d at  692) .  

¶88 I n t he i nst ant  case,  we ar e not  asked t o r econsi der  

ei t her  of  t hese hol di ngs.   I ndeed,  Wenham cl ear l y st at es t hat  he 

" does not  cont end t hat  Oxmans'  st ands f or  t he pr oposi t i on t hat  a 

cor por at e of f i cer  can never  be hel d per sonal l y l i abl e f or  non-

i nt ent i onal  conduct . "  

¶89 I nst ead,  Wenham di st i ngui shes Oxmans'  on t he basi s 

t hat  t he cour t  was f aced wi t h an i nt ent i onal  t or t  commi t t ed by a 

cor por at e of f i cer .   I n t hi s case,  t he Casper s do not  al l ege any 

i nt ent i onal  t or t ;  t hey al l ege negl i gence.   Wenham ar gues t hat  

t he cour t  of  appeal s er r ed i n ext endi ng Oxmans'  t o t hi s 

s i t uat i on.   He al so ar gues t hat  t he case l aw does not  suppor t  

per sonal  l i abi l i t y  f or  a non- i nt ent i onal  t or t  wher e t he 
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cor por at e of f i cer  of  a sol vent  and i nsur ed company was act i ng i n 

t he scope of  hi s dut i es.  

¶90 Wenham cont ends t hat ,  i f  t he cour t  of  appeal s '  

deci s i on t o al l ow per sonal  l i abi l i t y  f or  negl i gence i s al l owed 

t o st and,  " ever y CEO and of f i cer  of  a t r ucki ng company can now 

be subj ect ed t o per sonal  l i abi l i t y  f or  ever y vehi cul ar  acci dent  

based upon vi r t ual l y any negl i gence t heor y of  l i abi l i t y . "   We 

f i nd t hi s f ear  t o be over st at ed.   Accor di ngl y,  we decl i ne t o 

hol d t hat  cor por at e of f i cer s may never  be hel d per sonal l y l i abl e 

f or  negl i gent  act s commi t t ed i n t he scope of  t hei r  cor por at e 

dut i es.  

¶91 I n t he al t er nat i ve,  Wenham ar gues t hat  even i f  

cor por at e of f i cer s may be l i abl e f or  non- i nt ent i onal  t or t s 

commi t t ed i n t he cour se of  per f or mi ng t hei r  j ob,  publ i c pol i cy 

consi der at i ons shoul d pr ecl ude l i abi l i t y  i n t hi s  case.   I n t hi s  

r espect ,  we agr ee.  

¶92 As a gener al  r ul e,  negl i gence i s a quest i on f or  t he 

f act - f i nder ,  and i s t her ef or e unsui t ed t o mot i ons f or  summar y 

j udgment .   Lambr echt  v.  Est at e of  Kaczmar czyk,  2001 WI  25,  ¶2,  

241 Wi s.  2d 804,  623 N. W. 2d 751.   Never t hel ess,  a cour t  may 

det er mi ne t hat  publ i c pol i cy pr ecl udes l i abi l i t y  even wher e t he 

pl ai nt i f f  has pr oved t he el ement s of  negl i gence.   Gr i t zner ,  235 

Wi s.  2d 781,  ¶26.   Accor di ngl y,  " when t he f act s ar e not  compl ex 

and t he r el evant  publ i c pol i cy quest i ons have been f ul l y  

pr esent ed,  t hi s cour t  may det er mi ne whet her  publ i c pol i cy 

pr ecl udes l i abi l i t y  bef or e t r i al . "   I d. ,  ¶26.  
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¶93 I n t hi s case,  t he Compl ai nt  st at es a c l ai m f or  r el i ef  

and an answer  was f i l ed.   The f act s r el evant  t o Wenham' s al l eged 

negl i gence ar e not  par t i cul ar l y compl ex;  i ndeed,  some f act s wer e 

conceded f or  t he pur pose of  Wenham' s summar y j udgment  mot i on.   

Deposi t i ons wer e t aken of  Wenham,  Wear i ng,  Hof mann,  and Mar i on,  

as wel l  as Rober t  Coul t er ,  a saf et y exper t  hi r ed by t he Casper s.   

We t her ef or e concl ude t hat  t he f act s of  r ecor d ar e suf f i c i ent l y 

devel oped t o al l ow t he cour t  t o pr oceed t o a publ i c pol i cy 

anal ysi s.   See But l er  v.  Advanced Dr ai nage Sys. ,  2006 WI  102,  

¶21,  294 Wi s.  2d 397,  717 N. W. 2d 760.   I n doi ng so,  " we assume 

t her e i s negl i gence and t hat  t he negl i gence was a cause of  t he 

i nj ur y,  but  f or  r easons of  publ i c pol i cy,  we pr event  t he c l ai m 

f r om pr oceedi ng. "   Col e v.  Hubanks,  2004 WI  74,  ¶7,  272 

Wi s.  2d 539,  681 N. W. 2d 147.  

¶94 Tr adi t i onal l y,  t he cour t  has i dent i f i ed s i x publ i c 

pol i cy f act or s t hat  may oper at e t o pr ecl ude l i abi l i t y :  

( 1)  t he i nj ur y i s t oo r emot e f r om t he 
negl i gence;  or  ( 2)  t he i nj ur y i s t oo whol l y out  of  
pr opor t i on t o t he cul pabi l i t y  of  t he negl i gent  
t or t f easor ;  or  ( 3)  i n r et r ospect  i t  appear s t oo hi ghl y 
ext r aor di nar y t hat  t he negl i gence shoul d have br ought  
about  t he har m;  or  ( 4)  because al l owance of  r ecover y 
woul d pl ace t oo unr easonabl e a bur den on t he negl i gent  
t or t f easor ;  or  ( 5)  because al l owance of  r ecover y woul d 
be t oo l i kel y t o open t he way f or  f r audul ent  c l ai ms;  
or  ( 6)  al l owance f or  r ecover y woul d ent er  a f i el d t hat  
has no sensi bl e or  j ust  st oppi ng poi nt .  

I d. ,  ¶8.  

¶95 A cour t  may f i nd t hat  l i abi l i t y i s  pr ecl uded on t he 

basi s of  any one of  t hese f act or s.   Smaxwel l  v.  Bayar d,  2004 WI  

101,  ¶41,  274 Wi s.  2d 278,  682 N. W. 2d 923.   Wenham ar gues t he 
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f i r st ,  second,  f our t h,  and si xt h f act or s t o t hi s  cour t .   I t  i s  

t he f i r st  f act or  i n par t i cul ar ——t hat  t he i nj ur y i s t oo r emot e 

f r om t he negl i gence——t hat  we f i nd compel l i ng i n t hi s case.  

¶96 Wenham di d not  hi r e Wear i ng.   He di d not  t r ai n 

Wear i ng.   He di d not  super vi se Wear i ng.   I n f act ,  he never  met  

t he man dr i v i ng t he t r uck t hat  col l i ded wi t h t he Casper s '  

vehi c l e t hat  day i n May.   Any negl i gence on Wenham' s par t  was 

r emot e f r om t he Casper s '  i nj ur y i n t er ms of  t i me,  di st ance,  and 

cause.  

¶97 The r out e t hat  Wenham al l egedl y appr oved was desi gned 

at  l east  a year  and a hal f  pr i or  t o t he acci dent .   I n Rockwei t  

v.  Senecal ,  197 Wi s.  2d 409,  427- 28,  541 N. W. 2d 742,  we hel d 

t hat  t he i nj ur y of  a chi l d who f el l  i n a f i r e pi t  was t oo r emot e 

f r om t he al l eged negl i gence of  t he def endant  i n choosi ng not  t o 

ext i ngui sh t he ember s t he pr evi ous ni ght .   We concl uded as a 

mat t er  of  l aw " t hat  t he i nj ur y .  .  .  suf f er ed sever al  hour s 

l at er  out si de [ t he def endant ' s]  pr esence i s t oo r emot e f r om any 

al l eged negl i gence on her  par t  t o i mpose l i abi l i t y . "   I d.  at  

428.  

¶98 Her e,  t he i nj ur y suf f er ed by t he Casper s i s s i mi l ar l y 

t oo r emot e f r om any al l eged negl i gence Wear i ng may have 

commi t t ed one- and- a- hal f  year s pr i or  t o t he acci dent .  

¶99 Wenham' s al l eged negl i gence was not  onl y r emot e i n 

t i me,  but  al so r emot e i n space.   Best way was i ncor por at ed i n 

Geor gi a,  and i t s  oper at i ng headquar t er s i s l ocat ed i n Geor gi a.   

Wenham' s of f i ce i s l ocat ed i n Ohi o.   Wear i ng' s r out e,  however ,  

or i gi nat ed i n Mi l waukee,  t r avel ed t hr ough I ndi ana and I l l i noi s,  
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and ended i n Mi l waukee.   At  no t i me di d t he r out e t ake Wear i ng 

t hr ough Ohi o or  Geor gi a.   Mor eover ,  t he acci dent  i t sel f  t ook 

pl ace i n Wi sconsi n.   Any negl i gence on Wenham' s par t  i n 

appr ovi ng a r out e,  f r om hi s of f i ce i n Ohi o,  t o be dr i ven 

ent i r el y i n ot her  st at es,  i s  s i mpl y t oo f ar  r emoved f r om t he 

i nj ur y t he Casper s suf f er ed i n Wi sconsi n. 10  We not e t hat  

negl i gence at t r i but abl e t o act s  out si de Wi sconsi n woul d r ai se 

i ssues i nvol v i ng conf l i c t  of  l aws.  

¶100 Fi nal l y,  and most  s i gni f i cant ,  Wear i ng was under  t he 

i nf l uence of  at  l east  t hr ee pr escr i pt i on medi cat i ons at  t he t i me 

of  t he acci dent .   The i nvest i gat i ng of f i cer ' s r epor t  not es,  

" Wear i ng was under  t he i nf l uence of  t hese dr ugs t o such a degr ee 

as t o r ender  hi m i ncapabl e of  saf el y oper at i ng t he mot or  vehi c l e 

he was dr i v i ng at  t he t i me of  t he cr ash, "  i n v i ol at i on of  Wi s.  

St at .  § 346. 63( 2) ( a) 1.   Ther e i s no al l egat i on t hat  Wenham was 

ever  awar e of  Wear i ng' s pr escr i pt i on dr ug use,  or  any evi dence 

t hat  Wear i ng' s use of  pr escr i pt i on pai n k i l l er s was r el at ed t o 

t he al l egedl y i l l egal  r out e he was dr i v i ng.   Fur t her mor e,  whi l e 

t he i nvest i gat i ng of f i cer ' s r epor t  ment i ons t wo vi ol at i ons f ound 

i n Wear i ng' s l ogbook,  " t hese wer e bot h f r om May 8,  2003 and 

pr obabl y di d not  have an ef f ect  on t hi s cr ash. "   Wear i ng' s dr ug 

use r ai ses s i gni f i cant  quest i ons of  f or eseeabi l i t y  f or  Wenham.  

¶101 Ami ci  Wi sconsi n I nsur ance Al l i ance and Wi sconsi n Ci v i l  

Just i ce Counci l  di r ect  us t o t he busi ness j udgment  r ul e as 

                                                 
10 Oxmans' ,  86 Wi s.  2d at  692,  st r essed t he f act  t hat  

Bl acket er ' s mi sr epr esent at i on t o Oxmans'  " i s al l eged t o have 
been made .  .  .  whi l e he was physi cal l y pr esent  i n t he st at e. "  
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suppor t  f or  t he pr oposi t i on t hat  cor por at e of f i cer s cannot  be 

hel d l i abl e i n negl i gence f or  act s i n t he scope or  cour se of  

t hei r  of f i c i al  dut i es.   I n Ei nhor n v.  Cul ea,  2000 WI  65,  ¶19,  

235 Wi s.  2d 646,  612 N. W. 2d 78,  t he cour t  descr i bed t he busi ness 

j udgment  r ul e as " a j udi c i al l y  cr eat ed doct r i ne t hat  l i mi t s 

j udi c i al  r evi ew of  cor por at e deci s i on- maki ng when cor por at e 

di r ect or s make busi ness deci s i ons on an i nf or med basi s,  i n good 

f ai t h and i n t he honest  bel i ef  t hat  t he act i on t aken i s i n t he 

best  i nt er est s of  t he company. "   The busi ness j udgment  r ul e i s 

now r ef l ect ed i n par t  i n Wi s.  St at .  § 180. 0826:  

Unl ess t he di r ect or  or  of f i cer  has knowl edge t hat  
makes r el i ance unwar r ant ed,  a di r ect or  or  of f i cer ,  i n 
di schar gi ng hi s or  her  dut i es t o t he cor por at i on,  may 
r el y on i nf or mat i on,  opi ni ons,  r epor t s or  st at ement s,  
val uat i on r epor t s any of  whi ch may be wr i t t en or  or al ,  
f or mal  or  i nf or mal ,  i ncl udi ng f i nanci al  st at ement s,  
val uat i on r epor t s and ot her  f i nanci al  dat a,  i f  
pr epar ed or  pr esent ed by .  .  .  [ a] n of f i cer  or  
empl oyee of  t he cor por at i on whom t he di r ect or  or  
of f i cer  bel i eves i n good f ai t h t o be r el i abl e and 
compet ent  i n t he mat t er s pr esent ed.  

¶102 However ,  t he busi ness j udgment  r ul e,  as expr essed i n 

Ei nhor n and i n Wi s.  St at .  § 180. 0826,  def i nes a cor por at e 

of f i cer ' s dut i es t o a company ' s shar ehol der s,  not  t o t hi r d 

par t i es.   Thus,  t he busi ness j udgment  r ul e does not  necessar i l y  

i mmuni ze a cor por at e execut i ve f r om l i abi l i t y  f or  negl i gence.   

Nonet hel ess,  t he ver y exi st ence of  a busi ness j udgment  r ul e 

r ef l ect s publ i c pol i cy t hat  cor por at e of f i cer s ar e al l owed some 

l at i t ude t o make wr ong deci s i ons wi t hout  subj ect i ng t hemsel ves 

t o per sonal  l i abi l i t y . 11 
                                                 

11 See al so Wi s.  St at .  § 181. 0855( 1) .  
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¶103 Thi s cour t  has not ed t hat  " publ i c pol i cy i s i nexor abl y 

t i ed t o l egal  cause i n Wi sconsi n. "   Fandr ey v.  Am.  Fami l y Mut .  

I ns.  Co. ,  2004 WI  62,  ¶15,  272 Wi s.  2d 46,  680 N. W. 2d 345 

( i nt er nal  quot at i ons omi t t ed) .   The pur pose of  t he publ i c pol i cy 

f act or s i s t o al l ow t he cour t  t o st ep i n t o bl ock l i abi l i t y ,  

even t hough t he negl i gence i s a cause of  t he i nj ur y.   I d.   

Appl y i ng t hese wel l - est abl i shed pr i nci pl es,  we concl ude t hat ,  

even i f  Wenham' s appr oval  of  Wear i ng' s r out e was a cause of  t he 

acci dent ,  " t he r esul t s ar e so unusual ,  r emot e,  or  unexpect ed 

t hat ,  i n j ust i ce,  l i abi l i t y  ought  not  be i mposed. "   Koback v.  

Cr ook,  123 Wi s.  2d 259,  273,  366 N. W. 2d 857 ( 1985)  ( super seded 

by st at ut e on ot her  gr ounds,  as st at ed i n Ni chol s v.  Pr ogr essi ve 

Nor t her n I nsur ance Co. ,  2008 WI  20,  ¶9 n. 5,  308 Wi s.  2d 17,  746 

N. W. 2d 220) .  

¶104 I n sum,  even i f  Wenham appr oved t he r out e dr i ven by 

Wear i ng and even i f  such appr oval  was negl i gent  i n l i ght  of  

f eder al  saf et y r egul at i ons,  t he Casper s '  i nj ur y i s s i mpl y t oo 

r emot e t o make hi m per sonal l y l i abl e as an i ndi v i dual .  

V.  CONCLUSI ON 

¶105 I n l i ght  of  t he f or egoi ng,  we concl ude t hat  t he 

c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on i n 

f i ndi ng excusabl e negl ect  and gr ant i ng Nat i onal  Uni on' s mot i on 

t o enl ar ge t i me.   Li kewi se,  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on by denyi ng t he Casper s '  

mot i on f or  def aul t  j udgment .   We f ur t her  hol d t hat  a pol i cy need 

not  be del i ver ed or  i ssued f or  del i ver y i n t hi s  st at e i n or der  

t o subj ect  t he i nsur er  t o a di r ect  act i on under  Wi s.  St at .  
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§§ 632. 24 and 803. 04( 2) .   Accor di ngl y,  we over r ul e Keni son v.  

Wel l i ngt on I ns.  Co.   Fi nal l y,  we hol d t hat ,  whi l e a cor por at e 

of f i cer  may be l i abl e i n some si t uat i ons f or  non- i nt ent i onal  

t or t s commi t t ed i n t he scope of  hi s empl oyment ,  i n t hi s i nst ance 

Wenham' s act i ons ar e t oo r emot e t o pr ovi de a basi s f or  per sonal  

l i abi l i t y .  

 

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t  and r ever sed i n par t  and t he cause i s r emanded 

t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  wi t h 

t hi s opi ni on.  
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¶106 ANN WALSH BRADLEY,  J.    (concurring in part, 

dissenting in part).  I  agr ee wi t h t he maj or i t y t hat  t he c i r cui t  

cour t  di d not  er r oneousl y exer ci se i t s di scr et i on when i t  

enl ar ged t he t i me f or  Nat i onal  Uni on t o f i l e an answer .   I  

f ur t her  agr ee wi t h t he maj or i t y ' s det er mi nat i on t hat  t he 

pl ai nt i f f s may mai nt ai n a di r ect  act i on c l ai m agai nst  Nat i onal  

Uni on under  Wi s.  St at .  § 632. 24.   Fi nal l y,  I  agr ee wi t h t he 

maj or i t y t hat  Wenham,  a cor por at e of f i cer ,  may be hel d 

per sonal l y l i abl e f or  negl i gent  act s commi t t ed wi t hi n t he scope 

of  hi s cor por at e dut i es. 1   

¶107 I  par t  ways wi t h t he maj or i t y,  however ,  when i t  

appl i es publ i c pol i cy consi der at i ons t o pr ecl ude l i abi l i t y  

agai nst  Wenham at  t hi s ear l y st age i n t he c i r cui t  cour t  

pr oceedi ngs.   The maj or i t y ' s j ust i f i cat i on f or  r emot eness based 

on t i me and di st ance i s unsuppor t abl e i n f act  and i n l aw.   

Fur t her ,  I  concl ude t hat  t he f act s ar e not  suf f i c i ent l y 

devel oped at  t hi s st age t o det er mi ne whet her  Wenham' s negl i gence 

was t oo r emot e f r om t he cause of  t he acci dent  t o i mpose 

l i abi l i t y .   Accor di ngl y,  I  r espect f ul l y di ssent .   

                                                 
1 See,  e. g. ,  Lobat o v.  Pay Less Dr ug St or es,  261 F. 2d 406,  

408- 09 ( 10t h Ci r .  1958)  ( " I t  i s  t he gener al  r ul e t hat  i f  an 
of f i cer  or  agent  of  a cor por at i on di r ect s or  par t i c i pat es 
act i vel y i n t he commi ssi on of  a t or t i ous act  or  an act  f r om 
whi ch a t or t  necessar i l y  f ol l ows or  may r easonabl y be expect ed 
t o f ol l ow,  he i s per sonal l y l i abl e t o a t hi r d per son f or  
i nj ur i es pr oxi mat el y r esul t i ng t her ef r om.   But  mer el y bei ng an 
of f i cer  or  agent  of  a cor por at i on does not  r ender  one per sonal l y 
l i abl e f or  a t or t i ous act  of  t he cor por at i on. " ) ;  see al so Escude 
Cr uz v.  Or t ho Phar maceut i cal  Cor p. ,  619 F. 2d 902,  907 ( 1st  Ci r .  
1980) ;  Wi l son v.  McLeod Oi l  Co. ,  398 S. E. 2d 586 ( N. C.  1990) .  
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I  

¶108 I n t hi s case,  t he r el evant  al l egat i on agai nst  Wenham 

i s t hat  he negl i gent l y appr oved a r out e t hat  was bot h i l l egal  

and unsaf e.   I t  was i l l egal  because i t  coul d not  be compl et ed 

wi t hi n f eder al  hour s of  ser vi ce r equi r ement s,  and i t  was unsaf e 

because i t  per mi t t ed t he dr i ver  no t i me t o r est .    

¶109 The i mpl i cat i ons of  t hi s case ext end wel l  beyond 

Wenham.   The i mpl i cat i ons l i kewi se ext end beyond t he pl ai nt i f f s,  

who sust ai ned per manent  and sever e i nj ur i es i n t he acci dent .   

Thi s case has i mpl i cat i ons f or  al l  of  us who make use of  t he 

hi ghways and byways of  t hi s st at e and assume t hat  t r uck dr i ver s 

ar e assi gned r out es t hat  compl y wi t h f eder al  saf et y r egul at i ons.  

¶110 For  t he pur poses of  i t s  publ i c pol i cy anal ysi s,  t he 

maj or i t y assumes——as i t  must ——t hat  Wenham' s appr oval  of  t he 

i l l egal  r out e was negl i gent . 2  Maj or i t y op. ,  ¶93.   I t  set s f or t h 

t he gener al  r ul e t hat  negl i gence i s a quest i on f or  t he f act  

f i nder .   I d. ,  ¶92.   I t  al so r ecogni zes an except i on t o t he 

gener al  r ul e:  " when t he f act s ar e not  compl ex and t he r el evant  

publ i c pol i cy quest i ons have been f ul l y pr esent ed,  t hi s cour t  

may det er mi ne whet her  publ i c pol i cy pr ecl udes l i abi l i t y  bef or e 

t r i al . "   I d.   Rel y i ng on t he f act  t hat  sever al  deposi t i ons have 

                                                 
2 Al t hough t he maj or i t y asser t s  t hat  i t  i s  assumi ng t hat  

Wenham was negl i gent  and t hat  hi s negl i gence was a cause of  t he 
i nj ur y,  i t  under mi nes t hi s asser t i on by r ef er r i ng t o hi s  
" al l eged"  negl i gence and by mi ni mi zi ng t he al l egat i ons agai nst  
Wenham.   I t  l i kewi se under mi nes t hi s asser t i on by quest i oni ng 
whet her  Wear i ng' s dr ug use was f or eseeabl e.   The maj or i t y cannot  
have i t  bot h ways.   I t  cannot  assume negl i gence f or  t he sake of  
appl y i ng t he publ i c pol i cy f act or s,  but  t hen asser t  t hat  t he 
publ i c pol i cy f act or s l i mi t  l i abi l i t y  because,  i n i t s 
assessment ,  i t  has quest i ons about  whet her  Wenham was negl i gent .  
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been conduct ed, 3 t he maj or i t y cont ends t hat  t he r el evant  f act s of  

t hi s case ar e " suf f i c i ent l y devel oped"  and " not  par t i cul ar l y 

compl ex. "   I d. ,  ¶93.   Ul t i mat el y,  t he maj or i t y concl udes t hat ,  

as a mat t er  of  publ i c pol i cy,  t hi s case shoul d not  be t r i ed by a 

j ur y.   I d. ,  ¶103.  

¶111 The r eason gi ven by t he maj or i t y i s t hat  Wehman' s 

negl i gence i s t oo r emot e i n t i me,  di st ance,  and cause.   I d. ,  

¶96.   I n par t i cul ar ,  t he maj or i t y r el i es on t he f ol l owi ng f act s:  

( 1)  t he r out e Wenham appr oved was desi gned at  l east  a year  and a 

hal f  pr i or  t o t he acci dent ,  i d. ,  ¶97;  ( 2)  Best way i s 

i ncor por at ed i n Geor gi a and Wenham' s of f i ce i s i n Ohi o,  wher eas 

t he acci dent  occur r ed i n Wi sconsi n,  i d. ,  ¶99;  and ( 3)  t he dr i ver  

of  t he t r uck was under  t he i nf l uence of  pr escr i pt i on medi cat i ons 

at  t he t i me of  t he acci dent ,  i d. ,  ¶100. 4   

I I  

¶112 Thi s cour t  has caut i oned agai nst  t aki ng l i abi l i t y  

det er mi nat i ons away f r om t he j ur y by t he appl i cat i on of  publ i c 

pol i cy f act or s.   We have st at ed t hat  " cases i n whi ch a causal l y 

negl i gent  t or t f easor  i s r el i eved of  l i abi l i t y  on j udi c i al  publ i c  

pol i cy gr ounds ar e i nf r equent  and pr esent  unusual  and ext r eme 

consi der at i ons. "   Roehl  Tr ansp. ,  I nc.  v.  Li ber t y  Mut .  I ns.  Co. ,  

                                                 
3 I t  appear s t hat  t he r ecor d does not  cont ai n compl et e 

copi es of  t he deposi t i ons.   Rat her ,  i t  cont ai ns onl y excer pt s.   

4 The maj or i t y al so asser t s t hat  Wenham never  met  or  
di r ect l y super vi sed Wear i ng,  t he dr i ver  of  t he t r uck.   Maj or i t y  
op. ,  ¶96.   Thi s asser t i on i s a r ed her r i ng.   The r el evant  
al l egat i on her e i s t hat  Wenham negl i gent l y appr oved t he i l l egal  
and unsaf e r out e t hat  Wear i ng was dr i v i ng,  not  t hat  Wenham 
negl i gent l y t r ai ned or  super vi sed Wear i ng.    
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2010 WI  49,  ¶141,  325 Wi s.  2d 56,  784 N. W. 2d 542;  But l er  v.  

Advanced Dr ai nage Sys. ,  2006 WI  102,  ¶19,  294 Wi s.  2d 397,  717 

N. W. 2d 760.   I t  i s  onl y when i t  woul d " shock t he consci ence of  

soci et y t o i mpose l i abi l i t y"  t hat  t he cour t  shoul d i nt er vene.   

Pawl owski  v.  Am.  Fam.  Mut .  I ns.  Co. ,  2009 WI  105,  ¶62,  322 

Wi s.  2d 21,  777 N. W. 2d 67.   

¶113 The maj or i t y ' s t i me- based j ust i f i cat i on f or  r emot eness 

cannot  be suppor t ed.   Wi sconsi n st at ut es and case l aw r ecogni ze 

t hat  a t or t i ous act  may cause an i nj ur y at  some l at er  dat e,  and 

t hat  t he t or t f easor  can be hel d l i abl e f or  t he non- i mmedi at e 

consequences of  hi s act i ons——wel l  beyond t he year - and- a- hal f  at  

i ssue her e. 5  Addi t i onal l y,  Wi sconsi n has adopt ed what  i s known 

as t he " di scover y r ul e, "  under  whi ch t he st at ut e of  l i mi t at i ons 

f or  t or t  c l ai ms begi ns t o r un on t he dat e t hat  t he i nj ur ed par t y 

di scover s or  shoul d have di scover ed t he i nj ur y.   Hansen v.  A. H.  

Robi ns Co. ,  I nc. ,  113 Wi s.  2d 550,  335 N. W. 2d 578 ( 1983) .   The 

di scover y r ul e embodi es Wi sconsi n' s publ i c pol i cy——t hat  a br eak 

i n t i me bet ween a negl i gent  act  and an i nj ur y need not  pr ecl ude 

an i nj ur ed pl ai nt i f f ' s  r ecover y.   The maj or i t y ' s det er mi nat i on 

t hat  t he year - and- a- hal f  i nt er val  bet ween t he negl i gence and t he 

i nj ur y r ender s Wenham' s negl i gence t oo r emot e t o per mi t  

l i abi l i t y  i s  unsuppor t abl e i n f act  and l aw.  

                                                 
5 See,  e. g. ,  Wi s.  St at .  § 893. 89 ( per mi t t i ng a cause of  

act i on f or  i nj ur y r esul t i ng f r om i mpr ovement  t o r eal  pr oper t y 
when t he i nj ur y occur s and t he act i on commences wi t hi n 10 year s 
of  t he i mpr ovement ) ;  Zi el i nski  v.  A. P.  Gr een I ndus.  I nc. ,  2003 
WI  App 85,  263 Wi s.  2d 294,  661 N. W. 2d 491 ( pl ai nt i f f  was 
al l owed t o mai nt ai n a l awsui t  al l egi ng t hat  exposur e t o asbest os 
i n 1957- 1963 r esul t ed i n a 1999 di agnosi s of  mesot hel i oma) .  
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¶114 Si mi l ar l y,  t he maj or i t y ' s cont ent i on t hat  r emot eness 

i n space war r ant s appl i cat i on of  t he publ i c pol i cy f act or s t o 

pr ecl ude l i abi l i t y  i s  a non- st ar t er .   Best way i s engaged i n a 

nat i onal  busi ness t hat  sends dr i ver s t o many di f f er ent  st at es.   

Under  t hose ci r cumst ances,  Wenham can expect  t hat  hi s negl i gent  

appr oval  of  an i l l egal  r out e may pr oduce di r ect  consequences i n 

r emot e l ocat i ons.   I  see no r el evant  di st i nct i on bet ween an 

acci dent  i n Geor gi a ( wher e Best way i s i ncor por at ed)  or  Ohi o 

( wher e Wehman keeps an of f i ce)  and t he acci dent  t hat  di d occur  

i n Wi sconsi n,  acr oss sever al  bor der s.      

¶115 I n t hi s case,  t he r eal  quest i ons r evol ve ar ound 

causat i on.   The l egal  cause quest i on i s whet her  Wenham' s 

negl i gent  appr oval  of  an i l l egal  r out e t hat  was unsaf e because 

i t  woul d not  per mi t  t he dr i ver  an oppor t uni t y t o r est  was 

suf f i c i ent l y r emot e f r om t he acci dent  t hat  i t  woul d " shock t he 

consci ence of  soci et y t o i mpose l i abi l i t y . "   Pawl owski ,  322 

Wi s.  2d 21,  ¶62.   Ther e al so r emai n f act ual  quest i ons about  

causat i on.   Such quest i ons gener al l y ar e " f or  t he j ur y unl ess 

t he f act s ar e so c l ear  t hat  r easonabl e per sons coul d not  di f f er  

on t he quest i on. "   St ewar t  v.  Wul f ,  85 Wi s.  2d 461,  469,  271 

N. W. 2d 79 ( 1978) .    

¶116 The maj or i t y f or egoes f act ual  devel opment  and shor t -

c i r cui t s a j ur y det er mi nat i on.   I t  appear s t o f i nd t hat  

Wear i ng' s use of  pr escr i pt i on medi cat i on was t he f act ual  cause 

of  t he acci dent  and t hat  Wear i ng' s use of  pr escr i pt i on 

medi cat i on was unr el at ed t o t he i l l egal  r out e he was dr i v i ng.   
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See maj or i t y op. ,  ¶100.   I t  i mpl i es t hat  any vi ol at i on of  saf et y  

st andar ds " pr obabl y di d not  have an ef f ect  on t hi s cr ash. "   I d.     

¶117 When I  sear ch t he r ecor d and t he deposi t i ons r el i ed 

upon by t he maj or i t y,  I  concl ude t hat  t he f act s ar e not  so 

c l ear .   I nst ead,  I  det er mi ne t hat  many f act ual  quest i ons r emai n.    

¶118 The maj or i t y bases i t s f i ndi ng of  f act  t hat  Wear i ng' s 

use of  pr escr i pt i on medi cat i on was t he f act ual  cause of  t he 

acci dent  on a s i ngl e sent ence cont ai ned wi t hi n an i nvest i gat or ' s  

f our - page r epor t .   See i d.   When I  r evi ew t he r epor t ,  I  concl ude 

t hat  i t  i s  s i gni f i cant l y mor e ambi guous t han t he maj or i t y 

cont ends.    

¶119 A bl ood sampl e was dr awn f r om Wear i ng i mmedi at el y 

af t er  t he acci dent ,  and i t  was l at er  anal yzed by an anal yst  at  

t he Wi sconsi n St at e Cr i me Labor at or y.   The bl ood was f ound t o 

cont ai n Oxycodone,  Di azepam,  Nor di azepam,  Caf f ei ne,  and 

Tocopher al  ( Vi t ami n E) .    

¶120 Accor di ng t o t he i nvest i gat or ' s r epor t ,  t he anal yst  

sai d " she woul d not  use t he wor d ' i mpai r ed'  i n any t est i mony she 

woul d gi ve"  r egar di ng t he dr ug l evel s i n Wear i ng' s bl ood:  

[ The anal yst ]  t ol d me t hat  Di azepam and Nor di azepam 
ar e basi cal l y t he same dr ug and can be consi der ed as 
one when l ooki ng at  t he l evel s of  i t  i n t he bl ood.   
[ The anal yst ]  sai d she woul d not  use t he wor d 
" i mpai r ed"  i n any t est i mony she woul d gi ve r egar di ng 
t hese bl ood l evel s.   She sai d she woul d t est i f y t hat  
t hese dr ugs ar e cent r al  ner vous syst em depr essant s and 
at  t hese l evel s  i n a per son' s  bl ood woul d cause an 
i ncr ease i n dr owsi ness and have a gener al  sedat i ng 
ef f ect  on t he per son.   [ The anal yst ]  t ol d me t hat  t he 
amount  of  Oxycodone i n Wear i ng' s bl ood was sl i ght l y 
above nor mal  t her apeut i c l evel s,  but  she woul d need t o 
know mor e about  t he amount s t aken and t he t i mef r ame 
t hat  t hey wer e t aken i n bef or e maki ng a mor e 
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def i ni t i ve st at ement  about  t hi s.   She sai d t hat  t he 
l evel s of  Di azepam/ Nor di azepam wer e sl i ght l y bel ow 
nor mal  t her apeut i c l evel s,  but  agai n pr ovi ded t he same 
caveat  r egar di ng t he dosage and t i mef r ame i n whi ch t he 
dr ug was t aken.              

Ul t i mat el y,  t he i nvest i gat or  concl uded t hat  t he acci dent  " was 

caused by dr i ver  er r or  on t he par t  of  Wear i ng. "  

¶121 I t  i s  l i kewi se uncl ear  f r om t hi s  r ecor d t hat  Wear i ng' s 

pr escr i pt i on dr ug use was unr el at ed t o t he i l l egal  r out e.   

Wear i ng st at ed t hat  he devel oped back pai n i n May of  2003,  t hr ee 

year s af t er  he began dr i v i ng r out es f or  Best way,  and t hat  he had 

been pr escr i bed t he t hr ee medi cat i ons he was t aki ng at  t he t i me 

of  t he acci dent  f or  hi s pai n.      

¶122 I n hi s deposi t i on,  Wear i ng expl ai ned t hat  Best way' s 

r out es r equi r ed hi m t o mar k hi s unl oadi ng t i me as of f - dut y,  a 

pr act i ce t hat  v i ol at es f eder al  saf et y r egul at i ons:  " I  woul d have 

t o mar k my unl oadi ng t i me as of f  dut y because I  woul d r un out  of  

hour s. "   He st at ed t hat  he f el t  t i r ed on t he day of  t he acci dent  

and t hat  he has f el t  t i r ed on hi s over ni ght  r uns.      

¶123 I t  may be t hat  Wear i ng' s f at i gue and back pai n st emmed 

f r om dr i v i ng an i l l egal  r out e t hat  coul d not  be compl et ed wi t hi n 

f eder al  saf et y st andar ds and was unsaf e because i t  per mi t t ed 

Wear i ng no t i me t o r est .   I t  may be t hat  Wenham' s negl i gent  

appr oval  of  t he i l l egal  r out e di r ect l y cont r i but ed t o t he 

acci dent .       

¶124 Once t he f act s ar e devel oped,  r easonabl e mi nds may 

di f f er  as t o whet her  t he pl ai nt i f f s '  i nj ur i es ar e t oo r emot e 

f r om Wenham' s negl i gence t o i mpose l i abi l i t y .   However ,  on t hi s 

r ecor d,  I  det er mi ne t hat  many f act ual  quest i ons r emai n.   Because 



No.   2006AP1229 & 2006AP2512 & 2007AP369. awb 

 

8 
 

t hi s case does not  pr esent  " unusual  and ext r eme ci r cumst ances"  

such t hat  t he appl i cat i on of  publ i c pol i cy consi der at i ons i s 

appr opr i at e at  t hi s t i me,  I  woul d r emand t o t he c i r cui t  cour t  

f or  t r i al . 6  Accor di ngl y,  I  r espect f ul l y concur  i n par t  and 

di ssent  i n par t .  

¶125 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence/ di ssent .    

         

 

 

 

                                                 
6 I  al so concl ude t hat  t he busi ness j udgment  r ul e,  c i t ed by 

t he maj or i t y at  ¶101,  i s i r r el evant  t o a publ i c pol i cy anal ysi s.   
As t he maj or i t y acknowl edges,  t he busi ness j udgment  r ul e 
c i r cumscr i bes an of f i cer ' s l i abi l i t y  t o t he company' s 
shar ehol der s,  not  t o t hi r d par t i es,  and t her ef or e does not  
i mmuni ze a cor por at e execut i ve f r om l i abi l i t y  f or  hi s 
negl i gence.   I d. ,  ¶102.   
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