
2009 WI 91 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2007AP619 
COMPLETE TI TLE:   
 Ri char d Bubb and Mar j or i e Bubb,  

          Pl ai nt i f f s- Appel l ant s- Pet i t i oner s,  
     v.  
Wi l l i am Br usky,  MD,  Sai nt  Agnes Hospi t al ,  Xi an 
Feng Gu,  MD,  Lakesi de Neur ocar e Li mi t ed and 
Medi cal  Pr ot ect i ve Co. ,  
          Def endant s- Respondent s,  
West  Bend Company,  
          Subr ogat ed Def endant .  
 

   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 
2008 WI  App 104 

Repor t ed at :  313 Wi s.  2d 187,  756 N. W. 2d 584 
( Ct .  App.  2008- Publ i shed)  

  
OPI NI ON FI LED:  Jul y 24,  2009   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Mar ch 5,  2009   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Fond du Lac   
 JUDGE:  Rober t  J.  Wi r t z   
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:          
 NOT PARTI CI PATI NG:  ZI EGLER,  J. ,  di d not  par t i c i pat e.    
   
ATTORNEYS:   

For  t he pl ai nt i f f s- appel l ant s- pet i t i oner s t her e wer e br i ef s 
by John L. Cates, Heath P. Straka, Susan M. Kurien, and Gingras, 
Cates & Luebke, S.C.,  Madi son,  and or al  ar gument  by Heath P. 
Straka. 

 
For  t he def endant s- r espondent s,  Wi l l i am Br usky,  M. D.  and 

Medi cal  Pr ot ect i ve Company,  by Paul H. Grimstad, Ryan R. Graff, 
and Nash, Spindler, Grimstad & McCracken,  Mani t owoc,  and or al  
ar gument  by Paul H. Grimstad. 

 
An ami cus cur i ae br i ef  was f i l ed by Michael B. Van Sicklen, 

Bree Grossi Wilde, and Foley & Lardner LLP,  Madi son,  on behal f  
of  Physi c i ans I nsur ance Company of  Wi sconsi n,  I nc.  

 



 

 2 

An ami cus cur i ae br i ef  was f i l ed by Lynn R. Laufenberg and 
Laufenberg & Hoefle, S.C.,  Mi l waukee,  on behal f  of  t he Wi sconsi n 
Associ at i on f or  Just i ce.  

 
 



 

 

2009 WI 91

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s,  Bubb v.  Br usky,  2008 WI  App 

104,  313 Wi s.  2d 187,  756 N. W. 2d 584,  whi ch af f i r med t he 

deci s i on of  t he Fond du Lac Count y Ci r cui t  Cour t ,  Rober t  J.  
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Wi r t z,  Judge,  t o di smi ss Ri char d and Mar j or i e Bubb' s i nf or med 

consent  c l ai m under  Wi s.  St at .  § 448. 30 ( 2007- 08) . 1 

¶2 The r espondent s st at e t he i ssue as f ol l ows:  " Di d t he 

evi dence pr esent ed at  t r i al  est abl i sh an i nf or med consent  c l ai m 

[ under  Wi s.  St at .  § 448. 30]  agai nst  Dr .  Br usky?"   The 

pet i t i oner s ask whet her  " t he t r i al  cour t  commi t [ t ed]  r ever si bl e 

er r or  by pr ecl udi ng t he j ur y f r om consi der i ng [ t hei r ]  i nf or med 

consent  c l ai m?"  

¶3 We concl ude t hat  Wi s.  St at .  § 448. 30 r equi r es any 

physi c i an who t r eat s a pat i ent  t o i nf or m t he pat i ent  about  t he 

avai l abi l i t y  of  al l  al t er nat e,  v i abl e medi cal  modes of  

t r eat ment ,  i ncl udi ng di agnosi s,  as wel l  as t he benef i t s and 

r i sks of  such t r eat ment s.   The st at ut e cont ai ns sever al  

r easonabl e except i ons t o t hi s r equi r ement  t hat  l i mi t  t he 

t r eat i ng physi c i an' s dut y t o i nf or m under  t he st at ut e.   I n t hi s 

medi cal  mal pr act i ce act i on,  t he pl ai nt i f f s f i l ed a separ at e and 

di st i nct  c l ai m gr ounded i n t he r equi r ement s of  § 448. 30.   They 

pr esent ed suf f i c i ent  evi dence at  t r i al  t o suppor t  such a c l ai m.   

None of  t he st at ut or y except i ons appl y.   Hence,  t he c i r cui t  

cour t ' s  di smi ssal  of  t he c l ai m at  t he concl usi on of  t r i al  

evi dence was er r or .  

¶4 We r ever se t he deci s i on of  t he cour t  of  appeal s and 

r emand t he case t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs 

consi st ent  wi t h t hi s opi ni on.  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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I .  FACTS AND PROCEDURAL HI STORY 

¶5 On Oct ober  24,  2001,  Mar j or i e and Ri char d Bubb wer e 

eat i ng di nner  t oget her  when Mar j or i e not i ced t hat  Ri char d was 

havi ng di f f i cul t y i ngest i ng hi s f ood.   " I  asked hi m what  was 

wr ong,  i f  he was okay, "  Mar j or i e sai d,  " and he sai d he was. "   

But  he wasn' t .   When Ri char d f el l  out  of  hi s chai r ,  Mar j or i e 

suspect ed t hat  Ri char d was hav i ng a st r oke.   She i mmedi at el y 

cal l ed f or  hel p f r om a nei ghbor  and t hen cal l ed an ambul ance,  

whi ch t r anspor t ed Ri char d t o t he emer gency depar t ment  of  St .  

Agnes Hospi t al  i n Fond du Lac.  

¶6 Af t er  ar r i v i ng at  St .  Agnes,  Ri char d was exami ned by 

Dr .  Wi l l i am Br usky,  an emer gency medi ci ne physi c i an. 2  Dr .  Br usky 

or der ed sever al  t est s f or  Ri char d,  i ncl udi ng a CT ( comput er i zed 

t omogr aphy)  scan,  an EKG ( el ect r ocar di ogr am) ,  and var i ous bl ood 

t est s,  t o eval uat e Ri char d' s condi t i on.   Whi l e Ri char d was at  

St .  Agnes,  hi s sympt oms began t o di mi ni sh,  and he t ol d bot h hi s 

wi f e and Dr .  Br usky t hat  he was f eel i ng bet t er  and want ed t o go 

home.  

¶7 Based on Ri char d' s t est  r esul t s and hi s i mpr ovi ng 

condi t i on,  Dr .  Br usky concl uded t hat  Ri char d had suf f er ed a 

t r ansi ent  i schemi c at t ack,  ot her wi se known as a TI A.   A TI A 

occur s when a por t i on of  t he br ai n f ai l s  t o r ecei ve enough 

oxygen,  r esul t i ng i n st r oke- l i ke sympt oms.   Accor di ng t o one of  

                                                 
2 As an emer gency medi ci ne phys i c i an,  Dr .  Br usky di d not  

have admi t t i ng pr i v i l eges at  St .  Agnes Hospi t al .   To admi t  a 
pat i ent  t o t he hospi t al ,  Dr .  Br usky woul d need t o cont act  a 
consul t ant  wi t h admi t t i ng pr i v i l eges.   Accor di ng t o hi s 
t est i mony,  " al most  ever y consul t ant "  has admi t t i ng pr i v i l eges.  
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t he Bubbs'  exper t s,  a TI A i s an " at her oscl er ot i c di sease,  

[ caused by]  a bui l d- up of  chol est er ol  pl aque,  of t en cal l ed 

' har deni ng of  t he ar t er i es, '  t hat  can di mi ni sh t he hear t ' s  

capaci t y t o pr ov i de bl ood t o t he br ai n. "   Unl i ke a st r oke,  wher e 

sympt oms ar e per manent ,  TI A sympt oms f r equent l y r esol ve 

t hemsel ves wi t hi n 24 hour s.    

¶8 Once Dr .  Br usky had di agnosed Ri char d' s condi t i on,  he 

t el ephoned Dr .  Xi an Feng Gu,  a neur ol ogi st .   Dr .  Gu was i n a 

posi t i on t o pr ov i de a mor e speci al i zed assessment  of  Ri char d' s  

condi t i on and admi t  hi m t o t he hospi t al  or  pr ovi de f ol l ow- up 

t r eat ment .   Dr .  Br usky r evi ewed Ri char d' s condi t i on wi t h Dr .  Gu,  

who agr eed t o see Ri char d as a pat i ent .   Fol l owi ng t hi s 

conver sat i on,  Dr .  Br usky i nst r uct ed Ri char d t o t ake some Aspi r i n 

and cont act  Dr .  Gu t he next  mor ni ng f or  f ol l ow- up t r eat ment .    

¶9 Dr .  Br usky t hen di schar ged Ri char d f r om t he hospi t al  

wi t h speci f i c  " Af t er car e I nst r uct i ons"  f or  a per son who has been 

di agnosed wi t h TI A. 3  Dr .  Gu concur r ed wi t h Dr .  Br usky' s deci s i on 

t o di schar ge Ri char d,  wi t h f ut ur e t r eat ment  on an out pat i ent  

basi s.     

                                                 
3 The " Af t er car e I nst r uct i ons"  advi sed t hat  a TI A " i s a 

st r ong war ni ng si gn t hat  a st r oke coul d occur .   A st r oke occur s 
i n about  1/ 3 of  t hose peopl e who have had a TI A.   The TI A you 
had t oday shows t hat  you ar e at  r i sk f or  a st r oke. "   The 
i nst r uct i ons al so di r ect ed Ri char d t o cont act  Dr .  Gu " as soon as 
possi bl e t o make an appoi nt ment . "   Fi nal l y,  t he f or m i nst r uct ed 
Ri char d t o not  smoke,  t ake 325 mgs of  Aspi r i n each mor ni ng,  and 
cal l  t he doct or  or  go t o t he hospi t al  i f  sympt oms of  a st r oke 
shoul d r eoccur .   
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¶10 The f ol l owi ng mor ni ng,  Oct ober  25,  Mar j or i e cal l ed Dr .  

Gu' s of f i ce and schedul ed t he ear l i est  avai l abl e appoi nt ment ——

November  5,  2001,  whi ch was 12 days af t er  t he Oct ober  24 

i nci dent .  

¶11 On Oct ober  26,  2001,  Mar j or i e r et ur ned home f r om wor k 

and f ound Ri char d on t he bedr oom f l oor  pl eadi ng f or  hel p.   

Mar j or i e cal l ed f or  an ambul ance,  and Ri char d was t aken t o St .  

Joseph' s Communi t y Hospi t al  i n West  Bend.   At  St .  Joseph' s,  

doct or s det er mi ned t hat  Ri char d had suf f er ed a l ar ge- scal e 

st r oke,  af f ect i ng t he r i ght  s i de of  hi s br ai n.   The doct or s at  

St .  Joseph' s di scover ed t hat  Ri char d' s r i ght  car ot i d ar t er y,  t he 

bl ood vessel  i n hi s neck l eadi ng t o t he af f l i c t ed ar ea of  hi s 

br ai n,  showed a 90- per cent  bl ockage.   The st r oke debi l i t at ed 

Ri char d t o an ext ent  t hat  he pr esent l y has no use of  hi s l ef t  

ar m and cannot  wal k wi t hout  usi ng a cane.    

¶12 On Sept ember  3,  2003,  t he Bubbs f i l ed a compl ai nt  

agai nst  Dr s.  Br usky and Gu,  al l egi ng negl i gence i n t hei r  car e of  

Ri char d.   Speci f i cal l y,  t he compl ai nt  al l eged t hat  Dr .  Br usky 

negl i gent l y f ai l ed t o compl y wi t h pr evai l i ng st andar ds of  

medi cal  car e by not  appr opr i at el y di agnosi ng and t r eat i ng 

Ri char d' s condi t i on bef or e i t  escal at ed i nt o a st r oke.   The 

Bubbs al so al l eged t hat  Dr .  Gu was negl i gent  i n f ai l i ng t o 

i nst r uct  hi s of f i ce st af f  t hat  Ri char d' s appoi nt ment  shoul d be 

pr i or i t i zed,  depr i v i ng Ri char d of  t i mel y t r eat ment .   Fi nal l y,  

t he Bubbs al l eged t hat  Dr .  Br usky was l i abl e f or  f ai l i ng t o 

pr oper l y i nf or m Ri char d of  " addi t i onal  di agnost i c t est s or  



No.    2007AP619 

 

6 
 

al t er nat e t r eat ment  pl ans"  i n l i eu of  di schar ge f r om t he 

hospi t al .   

¶13 At  t r i al ,  sever al  exper t s pr ovi ded t est i mony r egar di ng 

t he t r eat ment  Ri char d r ecei ved at  St .  Agnes Hospi t al ,  t he 

al t er nat i ve cour ses of  act i on t hat  coul d be empl oyed when a 

physi c i an i s pr esent ed wi t h a TI A,  and t he r ol e of  an emer gency 

r oom physi c i an.   For  exampl e,  t he Bubbs pr esent ed evi dence 

i ndi cat i ng t hat  Dr .  Br usky shoul d have i nf or med Ri char d t hat  one 

al t er nat i ve t o di schar ge was admi ssi on t o t he hospi t al  f or  

f ur t her  di agnost i c t est i ng t o det er mi ne t he cause of  t he TI A.   

Accor di ng t o one of  t he Bubbs'  exper t s,  Dr .  Bur t on Bent l ey I I ,  a 

Doppl er  ul t r asound i s a t est i ng pr ot ocol  t hat  hel ps det er mi ne 

car ot i d ar t er y bl ockage and hel ps doct or s det er mi ne whet her  a 

pat i ent  i s  at  i mmi nent  r i sk of  a st r oke.   Dr .  Bent l ey t est i f i ed 

t hat  conduct i ng a Doppl er  ul t r asound i s par t  of  t he st andar d of  

car e f or  TI A pat i ent s i n or der  f or  t he t r eat i ng physi c i an t o 

know whet her  t he pat i ent  r equi r es i mmedi at e addi t i onal  t r eat ment  

t o pr event  t he TI A f r om becomi ng a l ar ge- scal e st r oke.    

¶14 Dr .  Br usky agr eed dur i ng hi s t est i mony t hat  admi t t i ng 

t he pat i ent  and per f or mi ng addi t i onal  di agnost i cs,  l i ke t he 

Doppl er  ul t r asound,  was a r easonabl e al t er nat i ve cour se of  

t r eat ment :  

Q [ Judi t h E.  Ti nt i nal l i  et  al . ,  Emer gency Medi ci ne:  
A Compr ehensi ve St udy Gui de ( 5t h ed.  2000) ]  says,  
" Pat i ent s wi t h new onset  TI As shoul d be admi t t ed 
f or  eval uat i on of  possi bl e car di ac sour ces of  
TI As or  hi gh- gr ade st enosi s i n t he car ot i d 
ar t er i es.   The i nci dence of  st r oke af t er "  t he 
" TI A may be as hi gh as 20 t o 25 per cent  i n t he 



No.    2007AP619 

 

7 
 

f i r st  year ,  wi t h t he hi ghest  i nci dence i n t he 
f i r st  mont h.   Because of  pr oven ef f i cacy of  
car ot i d endar t er ect omy,  pat i ent s shoul d be 
admi t t ed unl ess hi gh- gr ade st enosi s of  t he 
car ot i d ar t er y can be r ul ed out . "   Di d I  r ead 
t hat  cor r ect l y? 

A That  i s cor r ect .  

.  .  .  .  

Q [ Accor di ng t o Ti nt i nal l i ,  supr a] ,  " Pat i ent s wi t h 
new- onset  TI As shoul d be eval uat ed f or  possi bl e 
car di ac sour ces of  TI As or  hi gh- gr ade st enosi s i n 
t he car ot i d ar t er i es. "   Cor r ect ? 

A Yes.  

Q And t hat  t he hi ghest  i nci dence of  st r oke i s 
wi t hi n t he f i r st  mont h,  cor r ect ? 

A Yes.  

Q Now,  you cer t ai nl y woul d agr ee t hat  i t  i s  
r easonabl e medi ci ne t o admi t  a pat i ent  and or der  
Doppl er  ul t r asound,  cor r ect ? 

A No.   I t ' s——i t ' s  r easonabl e,  I  agr ee,  but  i t ' s  not  
necessar i l y  what ' s done.  

Q I ' m not  sayi ng t hat  you don' t ——you t est i f i ed t hat  
you don' t  do i t ,  s i r .   But  you woul d agr ee t hat  
t her e ar e many r easonabl e physi c i ans t hat  do? 

A Ther e ar e many ways of  t r eat i ng TI As and t hi s i s  
one of  t he r easonabl e ways of  doi ng i t .  

¶15 I n r esponse t o t he Bubbs'  c l ai ms,  Dr .  Br usky pr esent ed 

evi dence showi ng t hat  t her e i s an " ongoi ng debat e i n t he medi cal  

communi t y about  how t o addr ess suspect ed TI A epi sodes af t er  t he 

i ni t i al  eval uat i on. "   For  exampl e,  Dr .  Rober t  St uar t  t est i f i ed 

t hat  " some medi cal  i nst i t ut i ons admi t  al l  TI A pat i ent s whi l e 

ot her s di schar ge t hem wi t h a r ef er r al  t o a neur ol ogi st . "   Dr .  

Rober t  Power s t est i f i ed t hat  t her e i s consi der abl e debat e and 
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var i ed pr act i ce wi t hi n t he medi cal  communi t y over  whet her  t o use 

car ot i d Doppl er  ul t r asounds i n eval uat i ng TI As or  whet her  t o 

di schar ge a TI A pat i ent  wi t h i nst r uct i ons f or  subsequent  f ol l ow-

up car e wi t h a speci al i st .    

¶16 Fur t her mor e,  Dr .  Power s not ed t hat  " an emer gency 

depar t ment  physi c i an must  make a gener al  assessment  and 

st abi l i ze t he pat i ent ,  cr eat e a di f f er ent i al  di agnosi s and make 

an addi t i onal  di sposi t i on or  r ef er r al  f or  addi t i onal  car e. "   Dr .  

Power s opi ned t hat  Dr .  Br usky per f or med t he essent i al  dut i es of  

an emer gency r oom physi c i an by di agnosi ng and st abi l i z i ng 

Ri char d and t hen r ef er r i ng hi m t o a speci al i st  whose exper t i se 

i s bet t er  sui t ed f or  l ong- t er m t r eat ment .   Dr .  Power s al so 

t est i f i ed t hat ,  unl ess t hey have some addi t i onal  speci al t y,  

emer gency r oom physi c i ans gener al l y shoul d not  admi t  TI A 

pat i ent s because t hey l ack neur ol ogi cal  exper t i se.    

¶17 At  t he c l ose of  evi dence,  t he Bubbs submi t t ed t hei r  

pr oposed j ur y i nst r uct i ons,  whi ch i ncl uded Wi s JI ——Ci vi l  1023. 2 

( 2009) , 4 t he i nst r uct i on f or  i nf or med consent  c l ai ms under  Wi s.  

St at .  § 448. 30.   The Bubbs al so submi t t ed t he speci al  ver di ct  

quest i ons f or  i nf or med consent , 5 whi ch ar e cont ai ned i n Wi s JI ——

Ci vi l  1023. 1 ( 2006) . 6 

                                                 
4 Al l  subsequent  r ef er ences t o Wi s JI ——Ci vi l  1023. 2 ( 2009)  

ar e t o t he 2009 ver si on unl ess ot her wi se i ndi cat ed.  

5 The r ecor d bef or e t hi s cour t  does not  i ncl ude t he Bubbs'  
pr oposed speci al  ver di ct  quest i ons.   I t  appear s as t hough t hose 
quest i ons wer e at t ached t o some submi ssi on of  t he Bubbs.   We do 
not  know.  



No.    2007AP619 

 

9 
 

¶18 On December  19,  2006,  Judge Wi r t z conduct ed of f - t he-

r ecor d di scussi ons wi t h t he par t i es r egar di ng j ur y i nst r uct i ons 

and t he speci al  ver di ct  f or m r el at ed t o t he Bubbs'  i nf or med 

consent  c l ai m agai nst  Dr .  Br usky.   Af t er  t hose di scussi ons 

concl uded,  Judge Wi r t z st at ed on t he r ecor d t hat  he and t he 

par t i es " had a r at her  l engt hy di scussi on i n t hi s case about  

whet her  [ Wi s JI ——Ci vi l ]  1023. 2,  t he i nf or med consent  

i nst r uct i on,  [ woul d]  be gi ven"  and t hat  he had deci ded not  t o 

gi ve t he i nst r uct i on t o t he j ur y.   Fol l owi ng hi s st at ement ,  

Judge Wi r t z gave bot h par t i es t he oppor t uni t y t o summar i ze t hei r  

ar gument s on t he r ecor d,  pur suant  t o St at e v.  Munoz,  200 

Wi s.  2d 391,  403,  546 N. W. 2d 570 ( Ct .  App.  1996)  ( st at i ng t hat  

" i t  i s  essent i al  t hat  t he subsequent  on- t he- r ecor d comment s 

r epeat  or  summar i ze t he ar gument s and conf i r m exact l y what  was 

pr esent ed t o t he t r i al  cour t  at  t he t i me of  i t s  r ul i ng" ) .    

¶19 The Bubbs'  at t or ney t ook t he oppor t uni t y,  and he 

summar i zed hi s ar gument s as f ol l ows:  

The l egi s l at ur e passed a st at ut e,  448. 30,  and 
basi cal l y cr eat ed a st andar d of  car e f or  doct or s t o 
i nf or m pat i ent s about  t he avai l abi l i t y  of  al l  
al t er nat i ve v i abl e medi cal  modes of  t r eat ment  and 
about  t he benef i t s and r i sks of  t hose 
t r eat ment s.  .  .  .  

                                                                                                                                                             
However ,  t he l at e Paul  H.  Gr i mst ad,  at t or ney f or  Dr .  

Br usky,  f or t hr i ght l y acknowl edged at  or al  ar gument  t hat  t he 
speci al  ver di ct  quest i ons cont ai ned i n Wi s J I ——Ci vi l  1023. 1 
( 2006)  wer e submi t t ed by opposi ng counsel .   We appr eci at e 
At t or ney Gr i mst ad' s honest y and i nt egr i t y i n t hi s mat t er .   

6 Al l  subsequent  r ef er ences t o Wi s JI ——Ci vi l  1023. 1 ( 2006)  
ar e t o t he 2006 ver si on unl ess ot her wi se i ndi cat ed.  
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 Now,  I  have el i c i t ed f r om ever y one of  t he 
def ense exper t s t hat  havi ng a Doppl er  eval uat i on i n a 
speedy manner  t hat  ni ght  or  t he f ol l owi ng mor ni ng was 
a wel l - r ecogni zed f or m of  t r eat ment  and,  f ur t her mor e,  
t he doct or s al l  agr ee t hat  a pat i ent  who i s 
[ di schar ged f r om]  t he hospi t al  wi t hout  pr oper  
eval uat i on has .  .  .  as much as a 5 per cent  chance of  
havi ng a st r oke wi t hi n 48 hour s.   The i nf or med consent  
st at ut e c l ear l y t al ks t o t hi s.   I t  says .  .  .  a doct or  
has t he dut y  t o pr ovi de hi s pat i ent  wi t h t he 
i nf or mat i on necessar y t o enabl e t he pat i ent  t o make an 
i nf or med deci s i on about  di agnost i c t r eat ment  or  a 
pr ocedur e and al t er nat i ve choi ces of  di agnost i c 
t r eat ment s and pr ocedur es.   I f  t he doct or  f ai l s  t o do 
t hat ,  he' s negl i gent .  

 .  .  .  .  

 Ther e i s no quest i on t hat  .  .  .  Dr .  Br usky 
admi t t ed t hat  t he advi ce gi ven by Ti nt i nal l i [ ,  supr a, ]  
and t he ot her  peopl e i n t he t ext books was an 
al t er nat i ve f or m of  t r eat ment ,  whet her  he pr ovi ded i t  
or  got  someone el se t o pr ovi de i t .  .  .  .   

 Ther e' s no quest i on i n t hi s case t hat  ever ybody 
agr ees t hat  a hi ghl y st enosed car ot i d ar t er y  put s 
[ Ri char d]  at  hi gher  r i sk f or  havi ng an ear l y  s t r oke.   
I s t hat  i nf or mat i on t hat  can be t ol d t o hi m?  Yes.   
[ Ar e]  t her e di agnost i c t est s t hat  can be done t o r ul e 
t hat  out ?  Yes.  .  .  .   And t hen t he [ c] our t  i n Mar t i n 
[ v.  Ri char ds,  192 Wi s.  2d 156,  176,  531 N. W. 2d 70 
( 1995) , ]  says,  " [ T] her e i s a dut y i mposed on t he 
physi c i an t o di scl ose t o t he pat i ent  t he exi st ence of  
any met hods of  di agnosi s or  t r eat ment  t hat  woul d ser ve 
as f easi bl e al t er nat i ves t o t he met hod i ni t i al l y  
sel ect ed by t he physi c i an t o di agnose or  t r eat  t he 
pat i ent ' s i l l ness or  i nj ur [ y] . "   Wel l ,  what  was Dr .  
Br usky' s i ni t i al  met hod?  Hi s i ni t i al  met hod was t o do 
t he t est s t hat  he di d i n t he ER r oom and send hi m 
home.   What  wer e t he al t er nat i ves?  The al t er nat i ves 
wer e t o t el l  hi m about  t he ot her  di agnost i c t est s t hat  
can be done,  and how qui ckl y t hey can be done,  and 
what  t he pur pose of  t hose t hi ngs can be.   That  i s,  
c l ear l y,  what  t he [ Mar t i n]  case i s t al k i ng about .  

 And when you l ook at  t he i nf or med consent  
i nst r uct i on,  i t  says t hat  you have t o t el l  hi m about  
al t er nat i ve choi ces.   I t  says,  " The doct or  must  i nf or m 
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t he pat i ent  whet her  a di agnost i c pr ocedur e i s 
or di nar i l y  per f or med i n t he c i r cumst ances conf r ont i ng 
t he pat i ent ,  whet her  al t er nat i ve pr ocedur es appr oved 
by t he medi cal  pr of essi on ar e avai l abl e, "  and " what  
t he out l ook i s f or  success or  f ai l ur e of  each 
al t er nat i ve pr ocedur e. "  .  .  .    

 .  .  .   Ever y s i ngl e physi c i an t hat  I  quest i oned 
agr eed t hat  t he al t er nat i ve r easonabl e t r eat ment  woul d 
be t o hospi t al i ze [ Ri char d]  and do a Doppl er  t hat  
ni ght .   They coul d have done a Doppl er ,  t hey coul d 
have hospi t al i zed hi m or ,  at  l east ,  i nf or m hi m of  t he 
r i sks of  not  doi ng t hat  pr ocedur e and t he f act  t hat  
t hey coul d get  i t  done f i r st  t hi ng i n t he mor ni ng,  i f  
necessar y.  

 .  .  .  .  

 I n .  .  .  t he Mar t i n case,  t he [ s] upr eme [ c] our t  
basi cal l y says,  when i t  st ar t s out ,  " Thi s r equi r es us 
t o det er mi ne whet her  t her e was any cr edi bl e evi dence 
f or  t he j ur y  t o det er mi ne whet her  Dr .  Ri char ds was 
negl i gent  i n f ai l i ng t o i nf or m. "   Any cr edi bl e 
evi dence.   Ther e i s so much cr edi bl e evi dence i n t hi s 
r ecor d,  i t ' s  spi l l i ng out  of  t he cour t r oom.   Ever y 
s i ngl e per son t al ked about  t he al t er nat i ve met hod of  
t r eat ment .   Ever y s i ngl e per son.   And ever y s i ngl e 
per son sai d yes,  t hat  woul d be a f i ne t hi ng i f  you 
want ed t o do t hat .  .  .  .   

 .  .  .  .  

 You have t o t el l  [ t he pat i ent s]  about  t he t est .   
You have t o t el l  t hem about  i t  and——i f  you [ have i t ]  
avai l abl e,  and you have t o t el l  t hem about  t he 
s i gni f i cance of  i t  and why i t ' s  i mpor t ant ,  and i f  i t ' s  
not  avai l abl e i mmedi at el y t oni ght ,  we can do i t  i n t he 
mor ni ng.   You have t o t el l  t hem about  t hese t hi ngs so 
t hat  t hey can make a deci s i on,  so t hat  t he man doesn' t  
l eave t he hospi t al  bl i ndl y,  not  knowi ng anyt hi ng about  
what  coul d happen t o hi m,  not  knowi ng t hat  t hi s 
condi t i on coul d be r ul ed out  and,  boom,  he has a 
st r oke.   That ' s t he whol e pur pose.   The dut y i s t o 
i nf or m t he .  .  .  pat i ent .  

¶20 Dr .  Br usky' s at t or ney decl i ned t he i nvi t at i on t o 

summar i ze hi s of f - t he- r ecor d ar gument s:  
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 Wel l ,  my under st andi ng i s t he [ c] our t ' s  r ul ed and 
r ead t he Mar t i n case.   We had a l ong debat e about  t hi s  
ear l i er  t hi s af t er noon.   I  di sagr ee wi t h counsel .   I  
don' t  t hi nk t he Mar t i n case i s appl i cabl e.   I  coul d go 
t hr ough t he whol e l i t any,  i f  you want  me t o,  of  why,  
as f ar  as Dr .  Br usky i s concer ned,  t hi s i s not  an 
i nf or med consent  case,  but  t he [ c] our t ' s  hear d i t  and 
t he [ c] our t ' s  r ul ed.  

 THE COURT:   You wi sh t o make a r ecor d about  what  
you sai d ear l i er ? 

 [ Dr .  Br usky' s At t or ney] :   No,  I  don' t  t hi nk I  
have t o.   You' r e r ul i ng t hat  you' r e not  goi ng t o gi ve 
i nf or med consent  and t hat ' s good enough f or  me.  

¶21 Af t er  al l owi ng t he par t i es t he oppor t uni t y t o make a 

r ecor d of  t hei r  ar gument s,  Judge Wi r t z summar i zed hi s r easoni ng 

f or  not  gi v i ng t he i nf or med consent  j ur y i nst r uct i ons and 

speci al  ver di ct  quest i ons.   Di st i ngui shi ng Mar t i n,  Judge Wi r t z 

st at ed t hat ,  i n Mar t i n,  t he doct or  " had no di agnosi s and had a 

t est  t hat  he coul d r un i n or der  t o speci f i cal l y r ul e 

out  .  .  .  what  he was wonder i ng about . "   Accor di ng t o Judge 

Wi r t z,  Dr .  Br usky made a " speci f i c  di agnosi s"  of  TI A t hat  ever y 

exper t  agr eed was cor r ect ,  and " [ Ri char d]  was t hen t ol d t hi s 

[ TI A]  put s you at  r i sk f or  st r oke[ , ]  [ y] ou shoul d have f ol l ow- up 

soon[ , ]  and a consul t at i on was made t o do t hat  f ol l ow- up. "   

Ther ef or e,  Judge Wi r t z concl uded,  " [ T] he f act s bet ween t hi s case 

and Mar t i n ar e qui t e di f f er ent . "   Judge Wi r t z al so f ound 

si gni f i cant  t hat  t he car ot i d Doppl er  ul t r asound woul d not  have 

been per f or med unt i l  t he next  day,  whi ch he sai d r ai sed " ser i ous 

causat i on quest i ons"  f or  t he i nf or med consent  c l ai m.   Fi nal l y,  

Judge Wi r t z di s t i ngui shed t he i nf or med consent  c l ai ms agai nst  

Dr .  Br usky and Dr .  Gu because,  as t he consul t i ng physi c i an 
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r at her  t han t he t r eat i ng physi c i an,  Dr .  Gu had no dut y t o i nf or m 

Ri char d of  t he di agnost i c al t er nat i ves.     

¶22 Fol l owi ng Judge Wi r t z ' s deci s i on not  t o gi ve t he 

i nf or med consent  j ur y i nst r uct i ons and speci al  ver di ct  

quest i ons,  t he j ur y r et ur ned a ver di ct  of  no negl i gence on t he 

par t  of  ei t her  Dr s.  Br usky or  Gu i n t he st andar d of  car e t hey 

del i ver ed t o Ri char d.  

¶23 The Bubbs br ought  a mot i on af t er  t he ver di ct  f or  a new 

t r i al ,  pur suant  t o Wi s.  St at .  § 805. 15( 1) ,  ar gui ng t hat  t he 

j ur y ' s ver di ct  was cont r ar y t o l aw and t her e wer e r ever si bl e 

er r or s i n t he t r i al .   Speci f i cal l y,  t he Bubbs cl ai med t hat  Judge 

Wi r t z i mpr oper l y  wi t hhel d t he i nf or med consent  j ur y i nst r uct i ons 

and speci al  ver di ct  quest i ons f r om t he j ur y ' s consi der at i on.   

Judge Wi r t z di smi ssed t he Bubbs'  mot i on f or  a new t r i al  and 

ent er ed j udgment  agai nst  t hem and t hei r  i nsur er ,  The West  Bend 

Company,  " f or  t hei r  r espect i ve st at ut or y cost s,  di sbur sement s,  

and at t or ney' s f ees,  accor di ng t o t he l aw. " 7  The Bubbs appeal ed.  

¶24 The Bubbs'  pr i nci pal  ar gument  i n t he cour t  of  appeal s 

was t hat  t he j ur y " shoul d have been pr oper l y i nst r uct ed on an 

i nf or med consent  quest i on and gi ven t he oppor t uni t y t o r esol ve 

i t . "   Bubb,  313 Wi s.  2d 187,  ¶14.   The maj or i t y opi ni on af f i r med 

t he ci r cui t  cour t ' s  deci s i on t hat  Dr .  Gu,  a consul t i ng 

physi c i an,  had no dut y t o pr ovi de i nf or mat i on t o a pat i ent  he 

was not  t r eat i ng.   I d. ,  ¶21.   Accor di ngl y,  t he cour t  of  appeal s 

                                                 
7 The cour t ' s  j udgment  awar ded Dr .  Br usky and hi s  i nsur er ,  

Medi cal  Pr ot ect i ve Company,  $9, 689. 88;  t he j udgment  awar ded Dr .  
Gu and hi s i nsur er ,  Lakesi de Neur ocar e,  LMPC,  $7, 169. 12.  
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hel d t hat  Dr .  Gu coul d not  be l i abl e f or  f ai l i ng t o pr oper l y 

i nf or m Ri char d.   I d.    

¶25 The cour t  of  appeal s al so di scussed Wi s.  St at .  

§ 448. 30 i n some det ai l .   " The i nf or med consent  st at ut e r equi r es 

t hat  t he pat i ent  be i nf or med of  al t er nat i ves t hat  ar e avai l abl e 

and vi abl e. "   I d. ,  ¶22.   The cour t  cont i nued wi t h t he f ol l owi ng:  

Dr .  Br usky di d not  have admi t t i ng pr i v i l eges at  St .  
Agnes Hospi t al  and,  t her ef or e,  hospi t al i z i ng Ri char d 
was not  a v i abl e opt i on.  .  .  .   Dr .  Br usky t est i f i ed 
t hat  .  .  .  he di d not  know of  any ul t r asound 
t echni c i an on cal l  f or  t he emer gency depar t ment  t hat  
ni ght .  .  .  .   [ T] he Bubbs'  evi dence di d not  est abl i sh 
t hat  a car ot i d Doppl er  ul t r asound was a v i abl e 
al t er nat i ve t r eat ment  f or  Ri char d' s pr oper l y di agnosed 
TI A.    

I d. ,  ¶¶26- 27.    

¶26 Addi t i onal l y,  t he cour t  of  appeal s dedi cat ed 

si gni f i cant  t i me t o addr essi ng t he Bubbs'  ar gument s i n r egar ds 

t o Mar t i n.   The cour t  not ed t hat  t he doct or  i n Mar t i n f ai l ed t o 

i nf or m t he pat i ent  on t wo i mpor t ant  i ssues:  ( 1)  t hat  a CT scan 

was avai l abl e and coul d det ect  i nt r acr ani al  bl eedi ng;  and ( 2)  

t hat  t he hospi t al  was not  equi pped t o t r eat  i nt r acr ani al  

bl eedi ng i f  i t  shoul d occur  or  be f ound.   See i d. ,  ¶24.   Because 

Dr .  Br usky cor r ect l y di agnosed Ri char d' s condi t i on,  and because 

t her e was no appar ent  consensus i n t he medi cal  communi t y  

mandat i ng t hat  physi c i ans per f or m car ot i d Doppl er  ul t r asounds t o 

det ect  ar t er y bl ockage i n pat i ent s suf f er i ng a TI A,  t he cour t  of  

appeal s af f i r med t he ci r cui t  cour t ' s  deci s i on.   See i d. ,  ¶26.  

¶27 Judge Br own wr ot e a di ssent i ng opi ni on,  t he t hr ust  of  

whi ch i s as f ol l ows:   
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For  me t he quest i on i n t hi s case i s s i mpl y t hi s:  When 
t her e i s wi despr ead debat e i n t he medi cal  communi t y 
about  t wo di st i nct  pr ot ocol s f or  addr essi ng a medi cal  
condi t i on,  must  t he t r eat i ng physi c i an i nf or m t he 
pat i ent  of  t he al t er nat i ves?  I n my vi ew,  t hat  
quest i on i s answer ed " yes"  by W[ i s] .  S[ t at ] .  § 448. 30,  
whi ch st at es t hat  " any physi c i an who t r eat s a pat i ent  
shal l  i nf or m t he pat i ent  about  t he avai l abi l i t y  of  al l  
al t er nat e,  v i abl e medi cal  modes of  t r eat ment  and about  
t he benef i t s and r i sks of  t hese t r eat ment s. "    

I d. ,  ¶31.   Judge Br own char act er i zed t he l anguage i n Mar t i n as 

pr oper l y f r ami ng t he i nqui r y:  " ' [ W] hat  woul d a r easonabl e per son 

i n t he pat i ent ' s posi t i on want  t o know i n or der  t o make an 

i nt el l i gent  deci s i on wi t h r espect  t o t he choi ces of  t r eat ment  or  

di agnosi s?' "   I d. ,  ¶32 ( quot i ng Mar t i n,  192 Wi s.  2d at  176) .   

Fur t her ,  Judge Br own r easoned t hat  " t he st at ut e i s not  about  

whet her  t he doct or  makes t he r i ght  medi cal  deci s i on,  but  r at her  

about  whet her  t he doct or  pr ovi des t he pat i ent  wi t h t he 

i nf or mat i on t hat  t he pat i ent  needs t o make a deci s i on of  hi s or  

her  own. "   I d.   Because Dr .  Br usky pr oceeded down one cour se of  

act i on——no admi ssi on wi t h i nst r uct i ons f or  f ol l ow- up car e——

wi t hout  i nf or mi ng Ri char d of  t he al t er nat i ve cour se of  act i on——

admi ssi on wi t h f ur t her  di agnost i c t est i ng——Judge Br own woul d 

have hel d t hat  Dr .  Br usky f ai l ed t o pr oper l y i nf or m Ri char d of  

avai l abl e and vi abl e al t er nat i ves,  as r equi r ed by t he st at ut e.   

See i d. ,  ¶33.    

¶28 Fol l owi ng t he deci s i on of  t he cour t  of  appeal s,  t he 

Bubbs pet i t i oned t hi s cour t  f or  r evi ew,  ar gui ng f or  a new t r i al  

agai nst  Dr .  Br usky on t he i ssue of  i nf or med consent .   We gr ant ed 

t he pet i t i on f or  r evi ew on Sept ember  11,  2008.  
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I I .  STANDARD OF REVI EW 

¶29 I n t hi s case,  t he Bubbs'  i nf or med consent  c l ai m 

agai nst  Dr .  Br usky was pl eaded i n t he compl ai nt ,  ar gued at  

t r i al ,  and di smi ssed at  t he c l ose of  evi dence bef or e goi ng t o 

t he j ur y.   The pr ocedur al  mechani sm used by t he c i r cui t  cour t  t o 

di smi ss t he c l ai m i s not  c l ear  because Dr .  Br usky di d not  f i l e a 

mot i on t o di smi ss,  and t he r ecor d does not  r eveal  t he aut hor i t y 

t he c i r cui t  cour t  used i n maki ng i t s deci s i on.   However ,  we not e 

t hat  a par t y may move t o di smi ss a c l ai m at  t he c l ose of  

evi dence under  Wi s.  St at .  § 805. 14( 4) ,  bef or e t he case goes t o 

t he j ur y.    

¶30 A mot i on under  Wi s.  St at .  § 805. 14( 4)  chal l enges t he 

suf f i c i ency of  t he evi dence pr esent ed and al l ows a c l ai m t o be 

di smi ssed,  as a mat t er  of  l aw,  i f  t he c i r cui t  cour t  " i s 

sat i sf i ed t hat ,  consi der i ng al l  cr edi bl e evi dence and r easonabl e 

i nf er ences t her ef r om i n t he l i ght  most  f avor abl e t o t he par t y 

agai nst  whom t he mot i on i s made,  t her e i s no cr edi bl e evi dence 

t o sust ai n a f i ndi ng i n f avor  of  such par t y. "   Wi s.  St at .  

§ 805. 14( 1) ,  ( 4)  ( emphasi s added) .   Al t hough t her e was no mot i on 

submi t t ed i n t hi s case,  we t r eat  t he c i r cui t  cour t ' s  di smi ssal  

of  t he i nf or med consent  c l ai m agai nst  Dr .  Br usky as i f  a mot i on 

had been made under  Wi s.  St at .  § 805. 14( 4) .  

¶31 To det er mi ne whet her  t he c i r cui t  cour t  er r ed when i t  

deci ded,  as a mat t er  of  l aw,  t hat  t he Bubbs di d not  pr esent  a 

c l ai m agai nst  Dr .  Br usky under  Wi s.  St at .  § 448. 30,  we r evi ew 

t he cour t ' s  deci s i on t o r esol ve whet her  t her e was any cr edi bl e 
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evi dence i n t he r ecor d f or  t he j ur y t o det er mi ne t hat  Dr .  Br usky  

was negl i gent  i n f ai l i ng t o adequat el y i nf or m t he Bubbs 

r egar di ng " al t er nat e,  v i abl e medi cal  modes of  t r eat ment " 8 f or  

Ri char d' s TI A. 9  Wi s.  St at .  § 805. 14( 1) ,  ( 4) ;  Mar t i n,  192 

Wi s.  2d at  167;  see al so Chr i st i anson v.  Downs,  90 Wi s.  2d 332,  

334- 35,  279 N. W. 2d 918 ( 1979)  

A mot i on f or  di smi ssal  f or  i nsuf f i c i ency of  t he 
evi dence shoul d not  be gr ant ed unl ess t her e i s no 
cr edi bl e evi dence t o suppor t  a f i ndi ng i n f avor  of  t he 
pl ai nt i f f  when al l  cr edi bl e evi dence and r easonabl e 
i nf er ences t her ef r om ar e consi der ed i n t he l i ght  most  
f avor abl e t o t he pl ai nt i f f .   Thi s t est  ser ves t he 
pur pose of  pr eser vi ng a l i t i gant ' s r i ght  t o a j ur y 
det er mi nat i on of  f act ual  di sput es.    

¶32 Thi s case al so i nvol ves t he i nt er pr et at i on of  Wi s.  

St at .  § 448. 30.   St at ut or y i nt er pr et at i on pr esent s a quest i on of  

l aw t hat  t hi s cour t  r evi ews de novo.   Rechst ei ner  v.  Hazel den,  

2008 WI  97,  ¶26,  313 Wi s.  2d 542,  753 N. W. 2d 496.  

                                                 
8 Wi sconsi n St at .  § 448. 30.  

9 Dr .  Br usky ar gues t hat  we shoul d r evi ew t he ci r cui t  
cour t ' s  deci s i on under  t he er r oneous exer ci se of  di scr et i on 
st andar d because t he ci r cui t  cour t  i s  al l owed di scr et i on i n 
choosi ng how t o i nst r uct  t he j ur y.   I ndeed,  t he c i r cui t  cour t  
has br oad di scr et i on i n f ashi oni ng t he f or m of  t he j ur y 
i nst r uct i ons and speci al  ver di c t  quest i ons submi t t ed t o t he 
j ur y.   See St at e v.  Lenar chi ck,  74 Wi s.  2d 425,  455,  247 
N. W. 2d 80 ( 1976) .   However ,  as t he cour t  of  appeal s st at ed,  
" Thi s i s not  a s i t uat i on wher e t he cour t  r ej ect ed cer t ai n 
wor di ng or  compani on i nst r uct i ons r el evant  t o a par t i cul ar  
c l ai m;  r at her ,  t he cour t  r ej ect ed a di st i nct  cause of  act i on. "   
Bubb v.  Br usky,  2008 WI  App 104,  ¶17,  313 Wi s.  2d 187,  756 
N. W. 2d 584.   Because t he ci r cui t  cour t  compl et el y di sposed of  
t he Bubbs'  di st i nct  c l ai m f or  i nf or med consent  under  Wi s.  St at .  
§ 448. 30,  we do not  r evi ew i t s deci s i on as an exer ci se of  
di scr et i on.   See i d.   
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I I I .  DI SCUSSSI ON 

¶33 The Bubbs cont end t hat  t he c i r cui t  cour t  commi t t ed 

r ever si bl e er r or  by i mpr oper l y  di smi ssi ng t hei r  i nf or med consent  

c l ai m.   They asser t  t hat  an i nf or med consent  c l ai m under  Wi s.  

St at .  § 448. 30 i s " separ at e and di st i nct "  f r om medi cal  

negl i gence cl ai ms al l egi ng br eaches of  t he st andar d of  car e.    

¶34 Af t er  est abl i shi ng t hat  t hei r  i nf or med consent  c l ai m 

i s separ at e and di st i nct  f r om any ot her  c l ai m,  t he Bubbs f ocus 

at t ent i on on t hi s cour t ' s  deci s i on i n Mar t i n,  suggest i ng t hat  

t hei r  case i s i ndi st i ngui shabl e f r om Mar t i n.   The Bubbs poi nt  t o 

t he f ol l owi ng si mi l ar i t i es:   

( A)  I n bot h cases,  t he t r eat i ng phys i c i an was an emer gency 

medi ci ne physi c i an wi t hout  admi t t i ng pr i v i l eges.   

( B)  I n bot h cases,  t her e was a f i r m di agnosi s.   I n Mar t i n,  

t he pat i ent  was di agnosed wi t h a concussi on;  i n t hi s 

case,  t he pat i ent  was di agnosed wi t h a TI A.  

( C)  I n bot h cases,  t her e was a f ai l ur e t o i nf or m t he 

pat i ent  of  al t er nat i ve di agnost i c t est s t hat  coul d 

have been per f or med.   I n Mar t i n,  t her e was a f ai l ur e 

t o i nf or m t he pat i ent  about  t he avai l abi l i t y  of  a CT 

scan;  i n t hi s case,  t her e was a f ai l ur e t o i nf or m t he 

Bubbs about  t he al t er nat i ve cour se of  admi t t i ng 

Ri char d t o t he hospi t al  and per f or mi ng a Doppl er  

ul t r asound.  

( D)  I n bot h cases,  t he pl ai nt i f f s '  s t andar d of  car e c l ai ms 

wer e unsuccessf ul .  



No.    2007AP619 

 

19 
 

( E)  I n bot h cases,  t he pl ai nt i f f s '  i nf or med consent  c l ai ms 

wer e di smi ssed by t he c i r cui t  cour t  j udge.   I n Mar t i n,  

t he c l ai m was di smi ssed pur suant  t o a mot i on af t er  t he 

j ur y ' s ver di ct ;  i n t hi s case,  t he c l ai m was di smi ssed 

wi t hout  a mot i on bef or e goi ng t o t he j ur y.  

¶35 The Bubbs ar gue t hat  because t hi s cour t  af f i r med t he 

cour t  of  appeal s'  r ever sal  of  t he c i r cui t  cour t ' s  deci s i on i n 

Mar t i n di smi ssi ng t he i nf or med consent  c l ai m,  i t  shoul d concl ude 

her e t hat  t he Bubbs pr esent ed a pr i ma f aci e case under  Wi s.  

St at .  § 448. 30 t hat  shoul d have been r esol ved by a j ur y.  

¶36 Al t hough t he Bubbs admi t  t hat  t he deci s i ons of  whet her  

t o admi t  Ri char d and t o per f or m addi t i onal  di agnost i c t est i ng,  

such as t he car ot i d Doppl er  ul t r asound,  wer e " medi cal  

deci s i on[ s]  l ef t  t o t he j udgment  of  t he physi c i ans, "  t hey asser t  

t hat ,  under  Mar t i n,  Ri char d " had an absol ut e r i ght  t o know about  

t he[ ]  al t er nat i ves and choose f or  hi msel f . "   For  suppor t ,  t he 

Bubbs quot e t he f ol l owi ng st at ement  f r om Mar t i n:  

I t  may wel l  be a " medi cal  deci s i on"  under  t hese 
ci r cumst ances t o deci de not  t o do a CT scan,  or  t o 
deci de not  t o hospi t al i ze t he pat i ent  i n a hospi t al  
t hat  can t r eat  an i nt r acr ani al  bl eed i f  i t  shoul d 
occur .   The st at ut e on i t s f ace says,  however ,  t hat  
t he pat i ent  has t he r i ght  t o know,  wi t h some 
except i ons,  t hat  t her e ar e al t er nat i ves avai l abl e.   
The doct or  mi ght  deci de agai nst  t he al t er nat i ve 
t r eat ment s or  car e,  he mi ght  t r y t o per suade t he 
pat i ent  agai nst  ut i l i z i ng t hem,  but  he must  i nf or m 
t hem when a r easonabl e per son woul d want  t o know.   
Her e,  Mr .  Mar t i n coul d have deci ded t o have a CT scan 
done or  coul d have deci ded t o t ake Ms.  Mar t i n t o 
anot her  hospi t al  wi t h a neur osur geon.  

Mar t i n,  192 Wi s.  2d at  181.  
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¶37 The Bubbs'  ar gument  i s t hat ,  " [ w] hi l e Dr .  Br usky made 

t he medi cal  dec i s i on not  t o admi t  [ Ri char d]  and per f or m a 

car ot i d Doppl er  ul t r asound,  t he anal ysi s does not  end"  t her e 

because Ri char d,  l i ke t he Mar t i ns,  had a r i ght  t o know al l  

v i abl e al t er nat i ves t o t he t r eat ment  he r ecei ved.  

¶38 The Bubbs al so t ake i ssue wi t h t he pr ocedur e used by 

t he c i r cui t  cour t  t o di smi ss t hei r  i nf or med consent  c l ai m.   The 

Bubbs ar gue t hat  t he c i r cui t  cour t  di smi ssed t hei r  c l ai m wi t hout  

a mot i on pendi ng bef or e i t .   Consequent l y,  t hey asser t  t hat  t he 

c i r cui t  cour t ' s  " deci s i on was i mpr oper  as a mat t er  of  l aw. "    

¶39 The Bubbs st at e t hat  t he onl y aut hor i t y t hat  al l ows a 

c i r cui t  cour t  t o di smi ss a pr oper l y pl eaded cl ai m i s f ound i n 

Wi s.  St at .  § 805. 14( 3) ,  gover ni ng a mot i on t o di smi ss at  t he 

c l ose of  t he pl ai nt i f f ' s  case,  and Wi s.  St at .  § 805. 14( 4) ,  

gover ni ng a mot i on f or  a di r ect ed ver di ct  at  t he c l ose of  al l  

evi dence.   Accor di ng t o t he Bubbs,  nei t her  subsect i on i s 

appr opr i at e unl ess " t her e i s no cr edi bl e evi dence t o sust ai n a 

f i ndi ng i n f avor  of  t he pl ai nt i f f ' s  c l ai m. "   The Bubbs cont end 

t hat  i t  was i nappr opr i at e f or  t he c i r cui t  cour t  t o i nvoke ei t her  

subsect i on of  Wi s.  St at .  § 805. 14 i n el i mi nat i ng t hei r  i nf or med 

consent  c l ai m because " i t  i s  undi sput ed t hat "  Dr .  Br usky di d not  

move t he cour t  t o make such a det er mi nat i on and " t he Bubbs 

pr esent ed mor e t han enough evi dence"  t o send t hei r  i nf or med 

consent  c l ai m t o t he j ur y.  

¶40 For  exampl e,  t he Bubbs r eason t hat  evi dence pr esent ed 

by t he def ense and Dr .  Br usky' s own t est i mony est abl i shed t hat  

admi ssi on t o t he hospi t al  f or  f ur t her  di agnost i c t est i ng usi ng 
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t he car ot i d Doppl er  ul t r asound was a wel l - accept ed,  al t er nat i ve 

cour se of  act i on t hat  coul d have been empl oyed i n t r eat i ng 

Ri char d' s TI A.    

¶41 The Bubbs al so cont end t hat  t he c i r cui t  cour t  must  

have concl uded t her e was suf f i c i ent  evi dence est abl i shi ng t he 

avai l abi l i t y  of  al t er nat i ve cour ses of  act i on i n t r eat i ng 

Ri char d' s condi t i on.   Ot her wi se,  t hey c l ai m,  t he cour t  woul d not  

have i ncl uded t he opt i onal  par agr aph i n t he s t andar d medi cal  

negl i gence j ur y i nst r uct i on——a par agr aph t hat  i s  t o be used,  as 

i t  expr essl y st at es,  " onl y i f  t her e i s evi dence of  t wo or  mor e 

al t er nat i ve met hods of  t r eat ment  or  di agnosi s  r ecogni zed as 

r easonabl e. "   Wi s JI ——Ci vi l  1023 ( 2009) . 10 

¶42 Fi nal l y,  t he Bubbs concl ude t hei r  ar gument  by st at i ng 

t hat ,  i f  a car ot i d Doppl er  ul t r asound had been per f or med on 

Ri char d ei t her  t hat  ni ght  or  t he next  day at  t he hospi t al ,  t hen 

Ri char d' s 90- per cent  st enosed car ot i d ar t er y woul d have been 

di agnosed pr i or  t o hi s st r oke.   The Bubbs r eason t hat ,  because 

Ri char d was sent  home wi t hout  havi ng a car ot i d Doppl er  

ul t r asound per f or med and he devel oped a st r oke bef or e r ecei v i ng 

f ol l ow- up t r eat ment ,  t he f ai l ur e t o i nf or m Ri char d of  t he 

al t er nat i ve cour ses of  act i on avai l abl e was a cause of  t he 

debi l i t at i ng i nj ur i es he suf f er ed f ol l owi ng t he st r oke.  

¶43 I n r esponse,  Dr .  Br usky pr esent s f our  ar gument s t o 

r ebut  t he Bubbs'  cont ent i on t hat  t hei r  i nf or med consent  c l ai m 

                                                 
10 Al l  subsequent  r ef er ences t o Wi s JI ——Ci vi l  1023 ( 2009)  

ar e t o t he 2009 ver si on unl ess ot her wi se i ndi cat ed.  
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was i mpr oper l y di smi ssed.   Fi r st ,  Dr .  Br usky asser t s t hat  he 

t r eat ed Ri char d on an emer gency basi s onl y and he sat i sf i ed al l  

hi s dut i es as an emer gency medi ci ne physi c i an.   He cont ends he 

never  pr oposed t o t r eat  Ri char d f or  hi s under l y i ng neur ol ogi cal  

condi t i on——t he st enosed car ot i d ar t er y——and t her ef or e,  " he had 

no dut y t o i nf or m [ Ri char d]  about  t est s t hat  a neur ol ogi st  mi ght  

r ecommend i n f ol l ow- up. "   Dr .  Br usky ar gues t hat  r equi r i ng mor e 

f r om an emer gency medi ci ne physi c i an woul d " i mpose upon [ such an 

emer gency physi c i an]  a dut y t o be,  i n ef f ect ,  a speci al i st  i n 

numer ous medi cal  speci al t i es. "  

¶44 Second,  Dr .  Br usky mai nt ai ns t hat  t hi s case was a 

st andar d of  car e case,  not  an i nf or med consent  case.   He cl ai ms 

" [ t ] he mer e f act  t hat  t her e i s a di sput e on how pat i ent s shoul d 

be managed does not  necessar i l y  t r i gger  an i nf or med consent  

c l ai m"  because t he doct or  may r easonabl y empl oy any one of  t he 

avai l abl e opt i ons wi t hout  br eachi ng hi s st andar d of  car e.   

Ul t i mat el y,  Dr .  Br usky ar gues t hat  " choosi ng bet ween t wo 

r ecogni zed met hods [ of  t r eat ment  or  di agnosi s]  doesn' t  

necessar i l y  mean t hat  t he physi ci an must  i nst r uct  t he pat i ent  on 

t he ot her  r ecogni zed met hod. "  

¶45 Thi r d,  Dr .  Br usky di sput es t he Bubbs'  ar gument  t hat  

t hi s case i s anal ogous t o Mar t i n.   He agr ees wi t h t he c i r cui t  

cour t  and t he cour t  of  appeal s t hat  t he t wo cases ar e 

di st i ngui shabl e.   Speci f i cal l y,  Dr .  Br usky not es t hat  bot h l ower  

cour t s f ound i t  s i gni f i cant  t hat  he made a cor r ect  di agnosi s of  

Ri char d' s condi t i on,  wher eas t he doct or  i n Mar t i n di d not  make 

t he cor r ect  di agnosi s.   Ther ef or e,  Dr .  Br usky ar gues t hat  t he 
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di agnost i c t est s i n quest i on i n Mar t i n and t hi s case di f f er  

s i gni f i cant l y i n t hat  t he t est  i n Mar t i n woul d have been used t o 

make t he cor r ect  di agnosi s.   Her e,  Dr .  Br usky c l ai ms he made t he 

cor r ect  di agnosi s f r om t he begi nni ng,  and t he car ot i d Doppl er  

ul t r asound " was par t  of  t he f ol l ow- up f or  t he under l y i ng 

condi t i on. "     

¶46 Fi nal l y,  Dr .  Br usky t akes t he posi t i on t hat  t he 

c i r cui t  cour t  pr oper l y wi t hhel d t he Bubbs'  i nf or med consent  

c l ai m f r om t he j ur y because i t  f ai l ed t o est abl i sh causat i on.   

Hi s r easoni ng i s t wof ol d:  ( 1)  i t  i s  " specul at i ve at  best "  as t o 

whet her  al l  t he necessar y pr econdi t i ons f or  get t i ng Ri char d t o 

sur ger y woul d have been compl et ed bef or e hi s st r oke;  and ( 2)  i t  

i s  quest i onabl e as t o whet her  a car ot i d Doppl er  ul t r asound 

" coul d have been compl et ed on"  t he ni ght  Ri char d pr esent ed t o 

t he emer gency r oom at  St .  Agnes.   Essent i al l y ,  Dr .  Br usky ar gues 

t hat ,  even i f  Ri char d woul d have been i nf or med of  t he 

al t er nat i ve cour se of  t r eat ment  of  admi ssi on and f ur t her  

t est i ng,  i t  i s  debat abl e whet her  anyt hi ng coul d have been done 

t o save Ri char d f r om havi ng a st r oke.  

A.  Wi sconsi n' s Common Law I nf or med Consent  Doct r i ne 

¶47 Wi sconsi n cour t s devel oped a common l aw doct r i ne of  

i nf or med consent  bef or e 1982,  t he year  i n whi ch Wi s.  St at .  

§ 448. 30 was adopt ed. 11  See,  e. g. ,  Scar i a v.  St .  Paul  Fi r e & 

Mar i ne I ns.  Co. ,  68 Wi s.  2d 1,  11,  227 N. W. 2d 647 ( 1975) ;  Tr ogun 

v.  Fr ucht man,  58 Wi s.  2d 569,  596,  207 N. W. 2d 297 ( 1973) .   The 

                                                 
11 See § 2,  ch.  375,  Laws of  1981 ( ef f ect i ve May 7,  1982) .   
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doct r i ne or i gi nal l y devel oped as a t or t  c l ai m f or  i nt ent i onal  

bat t er y i n r ecogni t i on of  " t he f undament al  not i on of  t he r i ght  

t o bodi l y i nt egr i t y. "   Johnson v.  Kokemoor ,  199 Wi s.  2d 615,  

628,  545 N. W. 2d 495 ( 1996) ;  see al so Hannemann v.  Boyson,  2005 

WI  94,  ¶34,  282 Wi s.  2d 664,  698 N. W. 2d 714 ( c i t i ng Tr ogun,  58 

Wi s.  2d at  596) ;  Mar t i n,  192 Wi s.  2d at  170. 12   

¶48 I n t he c l assi c s i t uat i on gi v i ng r i se t o a common l aw 

i nf or med consent  c l ai m,  a pat i ent  woul d " consent [ ]  t o a cer t ai n 

t ype of  oper at i on but ,  i n t he cour se of  t hat  oper at i on,  [ woul d 

be]  subj ect ed t o ot her ,  unaut hor i zed oper at i ve pr ocedur es. "   

Johnson,  199 Wi s.  2d at  628- 29 ( c i t i ng as exampl es Paul sen v.  

Gunder sen,  218 Wi s.  578,  584,  260 N. W.  448 ( 1935)  and Thr one v.  

Wandel l ,  176 Wi s.  97,  186 N. W.  146 ( 1922) ) .   Common l aw i nf or med 

consent  c l ai ms al so i ncl uded cases " wher e t he pat i ent  had not  

r ecei ved [ adequat e]  i nf or mat i on about  t he r i sks associ at ed wi t h 

t he medi cal  pr ocedur e. "   Mar t i n,  192 Wi s.  2d at  170.    

¶49 Thi s l at t er  cat egor y of  i nf or med consent  cases,  wher e 

t he doct or  s i mpl y f ai l ed t o di scl ose r i sks associ at ed wi t h a 

cer t ai n t r eat ment ,  " f i t  uncomf or t abl y,  or  not  at  al l ,  wi t hi n t he 

i nt ent i onal ,  ant i soci al  nat ur e of  bat t er y. "   I d.  at  171;  see 

al so Tr ogun,  58 Wi s.  2d at  598- 600.   Consequent l y,  i n 1973,  t he 

                                                 
12 I n ot her  wor ds,  " [ t ] he [ common l aw]  obl i gat i on t o secur e 

i nf or med consent  bef or e per f or mi ng a pr ocedur e was pr emi sed on 
t he not i on t hat  ' a per son of  sound mi nd has a r i ght  t o 
det er mi ne,  even as agai nst  hi s physi c i an,  what  i s t o be done t o 
hi s body. ' "   Hannemann v.  Boyson,  2005 WI  94,  ¶34,  282 
Wi s.  2d 664,  698 N. W. 2d 714 ( quot i ng Tr ogun v.  Fr ucht man,  58 
Wi s.  2d 569,  596,  207 N. W. 2d 297 ( 1973) ) .    
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Wi sconsi n Supr eme Cour t  changed cour se and hel d t hat  " i t  i s  

pr ef er abl e t o af f i r mat i vel y r ecogni ze a l egal  dut y,  bot t omed 

upon a negl i gence t heor y of  l i abi l i t y ,  i n cases wher ei n i t  i s  

al l eged t he pat i ent - pl ai nt i f f  was not  i nf or med adequat el y of  t he 

r ami f i cat i ons of  a cour se of  t r eat ment . " 13  Tr ogun,  58 Wi s.  2d at  

600 ( emphasi s added) . 14   

                                                 
13 I n Tr ogun,  t hi s cour t  set  f or t h t he f ol l owi ng r easons as 

t o why a t r eat i ng physi c i an' s f ai l ur e t o di scl ose i nf or mat i on 
r egar di ng a cour se of  medi cal  t r eat ment  shoul d not  be consi der ed 
aki n t o bat t er y:  ( 1)  " physi c i ans ar e i nvar i abl y act i ng i n good 
f ai t h and f or  t he benef i t  of  t he pat i ent , "  unl i ke t he t ypi cal  
bat t er y s i t uat i on wher e t he def endant  unl awf ul l y makes physi cal  
cont act  wi t h anot her ;  ( 2)  f ai l ur e t o pr ovi de i nf or mat i on i s not  
l i kel y an i nt ent i onal  act  on t he par t  of  t he physi c i an;  ( 3)  " t he 
act  compl ai ned of  i n i nf or med consent  cases i s not  wi t hi n t he 
t r adi t i onal  i dea of  ' cont act '  or  ' t ouchi ng' "  cont empl at ed by 
bat t er y;  ( 4)  " a val i d quest i on exi st s wi t h r espect  t o whet her  a 
physi c i an' s mal pr act i ce i nsur ance cover s l i abi l i t y  f or  an 
ar guabl y ' cr i mi nal '  act ——bat t er y" ;  and ( 5)  f ai l i ng t o pr ovi de 
adequat e di scl osur e " do[ es]  not  f i t  t he t r adi t i onal  mol d of  
s i t uat i ons[ ,  such as bat t er y, ]  wher ei n puni t i ve damages can be 
awar ded. "   Tr ogun,  58 Wi s.  2d at  598- 600.    

Addi t i onal l y,  Dean Wi l l i am L.  Pr osser  gi ves a 
cont empor aneous account  of  t he devel opment  i n t he l aw of  
i nf or med consent  as a whol e:  

A consi der abl e number  of  l at e cases have i nvol ved t he 
doct r i ne of  " i nf or med consent , "  whi ch concer ns t he 
dut y of  t he physi c i an or  sur geon t o i nf or m t he pat i ent  
of  t he r i sk whi ch may be i nvol ved i n t r eat ment  or  
sur ger y.   The ear l i est  cases t r eat ed t hi s as a mat t er  
of  v i t i at i ng t he consent ,  so t hat  t her e was l i abi l i t y  
f or  bat t er y.   Begi nni ng wi t h a deci s i on i n Kansas i n 
1960,  i t  began t o be r ecogni zed t hat  t hi s was r eal l y a 
mat t er  of  t he st andar d of  pr of essi onal  conduct ,  s i nce 
t her e wi l l  be some pat i ent s t o whom di scl osur e may be 
undesi r abl e or  even danger ous f or  success of  t he 
t r eat ment  or  t he pat i ent ' s own wel f ar e;  and t hat  what  
shoul d be done i s a mat t er  f or  pr of essi onal  j udgment  
i n t he l i ght  of  t he appl i cabl e medi cal  st andar ds.   
Accor di ngl y,  t he pr evai l i ng v i ew now i s t hat  t he 
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¶50 Tr ogun st at ed t hat ,  i n gener al ,  " [ t ] he negl i gence 

t heor y of  l i abi l i t y  has t aken many shapes,  al t hough common t o 

al l  i s  t he exi st ence of  t he dut y t o di scl ose or  war n on t he par t  

of  a physi c i an and exposur e t o negl i gence l i abi l i t y  when such 

dut y i s not  pr oper l y di schar ged. "   I d.  at  598 ( emphasi s added) .   

I n par t i cul ar ,  t he cour t  endor sed t he st andar d set  f or t h by t he 

U. S.  Cour t  of  Appeal s i n Cant er bur y v.  Spence,  464 F. 2d 772,  781 

( D. C.  Ci r .  1972) ,  whi ch st at ed t hat  f or  a physi c i an t o f ul l y  

sat i sf y t he st andar d of  due car e,  she must  i nf or m t he pat i ent  

" of  any r i sks t o hi s wel l - bei ng whi ch cont empl at ed t her apy may 

i nvol ve. "   See Tr ogun,  58 Wi s.  2d at  600.    

¶51 Tr ogun al so r ecogni zed t hat  t he st andar d f or  adequat e 

di scl osur e was " not  ' dependent  upon t he exi st ence and 

nonper f or mance of  a r el evant  pr of essi onal  t r adi t i on, '  

                                                                                                                                                             
act i on,  r egar dl ess of  i t s  f or m,  i s i n r eal i t y one f or  
negl i gence i n f ai l i ng t o conf or m t o t he pr oper  
st andar d,  t o be det er mi ned on t he basi s of  exper t  
t est i mony as t o what  di scl osur e shoul d be made.  

Wi l l i am L.  Pr osser ,  Handbook of  t he Law of  Tor t s § 32 at  165 
( 4t h ed.  1971)  ( i nt er nal  f oot not es omi t t ed) .  

14 See al so Hannemann,  282 Wi s.  2d 664,  ¶35 ( " I n Tr ogun,  
t hi s cour t  det er mi ned t hat  i t  was no l onger  appr opr i at e t o t r eat  
t he f ai l ur e t o obt ai n i nf or med consent  as an assaul t  and bat t er y 
and i nst ead ' r ecogni zed a l egal  dut y,  bot t omed upon a negl i gence 
t heor y of  l i abi l i t y  .  .  .  . ' "  ( quot i ng Tr ogun,  58 Wi s.  2d at  
600) ) ;  Johnson v.  Kokemoor ,  199 Wi s.  2d 615,  629,  545 N. W. 2d 495 
( 1996)  ( " The cour t  f ur t her  devel oped t he doct r i ne of  i nf or med 
consent  i n Tr ogun[ ] ,  st at i ng f or  t he f i r s t  t i me t hat  a 
pl ai nt i f f - pat i ent  coul d br i ng an i nf or med consent  act i on based 
on negl i gence r at her  t han as an i nt ent i onal  t or t . " ) ;  Mar t i n v.  
Ri char ds,  192 Wi s.  2d 156,  171,  531 N. W. 2d 70 ( 1995)  ( " [ T] he 
basi s f or  l i abi l i t y  i n i nf or med consent  cases changed t o a 
negl i gence t heor y of  l i abi l i t y . " ) .  
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[ Cant er bur y,  464 F. 2d at  783, ]  and [ was]  t o be j udged by t hat  

conduct  whi ch i s  r easonabl e under  t he c i r cumst ances, "  Tr ogun,  58 

Wi s.  2d at  600 ( c i t i ng Cant er bur y,  464 F. 2d at  785)  ( i nt er nal  

f oot not es omi t t ed) .   What  i s  r easonabl e under  t he c i r cumst ances,  

Tr ogun obser ved,  " must  be measur ed by t he pat i ent ' s ' obj ect i ve'  

need f or  i nf or mat i on mat er i al  t o hi s deci s i on. "   I d.  at  601 

( c i t i ng Cant er bur y,  464 F. 2d at  787)  ( emphasi s added) ;  see al so 

Cobbs v.  Gr ant ,  502 P. 2d 1,  11 ( Cal .  1972)  ( " [ T] he pat i ent ' s 

r i ght  of  sel f - deci s i on i s t he measur e of  t he physi c i an' s dut y t o 

r eveal . " ) .    

¶52 Mor eover ,  accor di ng t o Tr ogun,  i f  t he f ai l ur e t o 

i nf or m coul d be est abl i shed by a pl ai nt i f f  usi ng t he above 

st andar d,  t hen l i abi l i t y  woul d at t ach i f  t he pl ai nt i f f  coul d 

demonst r at e " a causal  connect i on bet ween t he physi c i an' s f ai l ur e 

t o di scl ose and t he i nj ur y t o t he pat i ent . "   Tr ogun,  58 

Wi s.  2d at  602 ( c i t i ng Cobbs,  502 P. 2d at  11) .   The Tr ogun cour t  

expl ai ned t hat  t he t est  f or  whet her  t her e i s a causal  connect i on 

" i s not  one of  hi ndsi ght  but  an obj ect i ve st andar d:  what  woul d 

t he aver age pr udent  per son i n t he pat i ent ' s posi t i on have 

deci ded i f  i nf or med of  t he per i l s . "   I d.  at  603 ( emphasi s 

added) .  

¶53 Two year s af t er  Tr ogun,  i n 1975,  t hi s cour t  t ook up 

Scar i a,  anot her  i nf or med consent  case,  and r eaf f i r med t he 

r easonabl e pat i ent  st andar d adopt ed i n Tr ogun.   See Scar i a,  68 

Wi s.  2d at  11,  13.   The Scar i a cour t  st at ed t hat  a physi c i an has 

a dut y " t o make such di scl osur es as appear  r easonabl y necessar y 

under  c i r cumst ances t hen exi st i ng t o enabl e a r easonabl e per son 
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under  t he same or  s i mi l ar  c i r cumst ances conf r ont i ng t he pat i ent  

at  t he t i me of  di scl osur e t o i nt el l i gent l y exer ci se hi s r i ght  t o 

consent  or  t o r ef use t he t r eat ment  or  pr ocedur e pr oposed. "   

I d.  at  13 ( emphasi s added) .   The cour t  made cl ear  t hat  a 

physi c i an' s dut y  of  di scl osur e i s measur ed obj ect i vel y under  t he 

r easonabl eness st andar d by not i ng t hat  t he " communi t y st andar d"  

( based on what  t he aver age doct or  i n t he communi t y woul d 

di scl ose t o t he pat i ent )  i s  " cer t ai nl y r el evant  and mat er i al "  

but  not  det er mi nat i ve i n eval uat i ng whet her  t he physi c i an 

sat i sf i ed her  dut y of  di scl osur e.   I d.  at  12.      

¶54 The cour t  al so made cl ear  t hat ,  because t he i nf or med 

consent  st andar d adopt ed i n Tr ogun was an obj ect i ve st andar d 

based on negl i gence pr i nci pl es such as r easonabl eness,  t he 

physi c i an' s dut y t o i nf or m i s not  boundl ess.   See i d.  at  11,  12-

13.   The cour t  not ed t hat  t he physi c i an' s dut y t o i nf or m does 

not  mean he i s " r equi r ed t o know ever y pot ent i al  r i sk but  onl y  

t hose known t o a r easonabl y wel l - qual i f i ed pr act i t i oner  or  

speci al i st  commensur at e wi t h hi s c l assi f i cat i on i n t he medi cal  

pr of essi on. "   I d.  at  11.   Mor eover ,  t he cour t  l i s t ed t he 

f ol l owi ng addi t i onal  l i mi t at i ons t o a physi c i an' s dut y of  

di scl osur e:  

A doct or  shoul d not  be r equi r ed t o gi ve a det ai l ed 
t echni cal  medi cal  expl anat i on t hat  i n al l  pr obabi l i t y  
t he pat i ent  woul d not  under st and.   He shoul d not  be 
r equi r ed t o di scuss r i sks t hat  ar e appar ent  or  known 
t o t he pat i ent .   Nor  shoul d he be r equi r ed t o di scl ose 
ext r emel y r emot e possi bi l i t i es t hat  at  l east  i n some 
i nst ances mi ght  onl y ser ve t o f al sel y or  det r i ment al l y 
al ar m t he par t i cul ar  pat i ent .   Li kewi se,  a doct or ' s 
dut y t o i nf or m i s f ur t her  l i mi t ed i n cases of  
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emer gency or  wher e t he pat i ent  i s  a chi l d,  ment al l y 
i ncompet ent  or  a per son i s emot i onal l y di st r aught  or  
suscept i bl e t o unr easonabl e f ear s.  

I d.  at  12- 13 ( i nt er nal  f oot not e omi t t ed) .  

¶55 Fi nal l y,  Scar i a di scussed t he i mpor t ance of  ut i l i z i ng 

t he r easonabl eness st andar d f or  det er mi ni ng cause i n i nf or med 

consent  c l ai ms.   I d.  at  13- 15.   Wi t hout  an obj ect i ve st andar d,  

t he cour t  cont ended,  t he cause det er mi nat i on woul d come down t o 

an assessment  of  t he pat i ent ' s cr edi bi l i t y  i n t est i f y i ng as t o 

what  she woul d have done had she been f ul l y i nf or med.   I d.  at  

15.   Thi s,  t he cour t  t hought ,  was unsat i sf act or y:  

[ W] hen causal i t y i s expl or ed at  a post [ - ] i nj ur y t r i al  
wi t h a pr of essedl y uni nf or med pat i ent ,  t he quest i on 
whet her  he act ual l y woul d have t ur ned t he t r eat ment  
down i f  he had known t he r i sks i s pur el y hypot het i cal :  
" Vi ewed f r om t he poi nt  at  whi ch he had t o deci de,  
woul d t he pat i ent  have deci ded di f f er ent l y had he 
known somet hi ng he di d not  know?"   And t he answer  
whi ch t he pat i ent  suppl i es har dl y r epr esent s mor e t han 
a guess,  per haps t i nged by t he c i r cumst ance t hat  t he 
uncommuni cat ed hazar d has i n f act  mat er i al i zed.  

 I n our  v i ew,  t hi s met hod of  deal i ng wi t h t he 
i ssue on causat i on comes i n second- best .   I t  pl aces 
t he physi c i an i n j eopar dy of  t he pat i ent ' s hi ndsi ght  
and bi t t er ness.   I t  pl aces t he f act [ - ] f i nder  i n t he 
posi t i on of  deci di ng whet her  a specul at i ve answer  t o a 
hypot het i cal  quest i on i s t o be cr edi t ed.   I t  cal l s f or  
a subj ect i ve det er mi nat i on sol el y on t est i mony of  a 
pat i ent - wi t ness shadowed by t he occur r ence of  t he 
undi scl osed r i sk.  

 Bet t er  i t  i s ,  we bel i eve,  t o r esol ve t he 
causal i t y i ssue on an obj ect i ve basi s:  i n t er ms of  
what  a pr udent  per son i n t he pat i ent ' s posi t i on woul d 
have deci ded i f  sui t abl y i nf or med of  al l  per i l s  
bear i ng s i gni f i cance.   I f  adequat e di scl osur e coul d 
r easonabl y be expect ed t o have caused t hat  per son t o 
decl i ne t he t r eat ment  because of  t he r evel at i on of  t he 
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k i nd of  r i sk or  danger  t hat  r esul t ed i n har m,  
causat i on i s shown,  but  ot her wi se not .  

I d.  at  14 ( quot i ng Cant er bur y,  464 F. 2d at  790- 91)  ( i nt er nal  

quot at i ons omi t t ed) .  

¶56 Ul t i mat el y,  t he obj ect i ve st andar ds set  f or t h i n 

Tr ogun and r eaf f i r med i n Scar i a gover ned common l aw i nf or med 

consent  c l ai ms i n Wi sconsi n and wer e t he i mpet us f or  t he 

l egi s l at ur e' s deci s i on t o cr eat e Wi s.  St at .  § 448. 30,  t he 

i nf or med consent  st at ut e.  

B.  Wi sconsi n St at .  § 448. 30 

¶57 Wi sconsi n St at .  § 448. 30 r eads,  i n i t s ent i r et y,  as 

f ol l ows:  

448. 30  I nf or mat i on on al t er nat e modes of  
t r eat ment .   Any physi c i an who t r eat s a pat i ent  shal l  
i nf or m t he pat i ent  about  t he avai l abi l i t y  of  al l  
al t er nat e,  v i abl e medi cal  modes of  t r eat ment  and about  
t he benef i t s and r i sks of  t hese t r eat ment s.   The 
physi c i an' s dut y  t o i nf or m t he pat i ent  under  t hi s 
sect i on does not  r equi r e di scl osur e of :  

 ( 1)  I nf or mat i on beyond what  a r easonabl y wel l -
qual i f i ed physi c i an i n a s i mi l ar  medi cal  
c l assi f i cat i on woul d know.  

 ( 2)  Det ai l ed t echni cal  i nf or mat i on t hat  i n al l  
pr obabi l i t y  a pat i ent  woul d not  under st and.  

 ( 3)  Ri sks appar ent  or  known t o t he pat i ent .  

 ( 4)  Ext r emel y r emot e possi bi l i t i es t hat  mi ght  
f al sel y or  det r i ment al l y al ar m t he pat i ent .  

 ( 5)  I nf or mat i on i n emer genci es wher e f ai l ur e t o 
pr ovi de t r eat ment  woul d be mor e har mf ul  t o t he pat i ent  
t han t r eat ment .  

 ( 6)  I nf or mat i on i n cases wher e t he pat i ent  i s  
i ncapabl e of  consent i ng.  
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The l anguage of  t he st at ut e " codi f i es t he common l aw set  f or t h 

i n Scar i a. "   Johnson,  199 Wi s.  2d at  629- 30 ( emphasi s added) ;  

Hannemann,  282 Wi s.  2d 664,  ¶48 ( " [ Sect i on]  448. 30 was enact ed 

i n or der  t o codi f y t he common- l aw st andar ds f or  i nf or med consent  

set  f or t h i n Scar i a. " ) ;  Mar t i n,  192 Wi s.  2d at  174 ( " [ T] he 

Wi sconsi n l egi s l at ur e codi f i ed t he st andar d ar t i cul at ed i n 

Scar i a i n sec.  448. 30,  St at s. " ) .   I n f act ,  t he Legi s l at i ve 

Ref er ence Bur eau Not e t o 1981 A. B.  941,  t he bi l l  t hat  became 

Wi s.  St at .  § 448. 30,  i ncl udes t he f ol l owi ng st at ement :  " The bi l l  

pl aces i n t he st at ut es t he st andar d of  car e t hat  physi c i ans ar e 

r equi r ed t o meet  under  Scar i a. "   See Mar t i n,  192 Wi s.  2d at  174.   

The i nf or med consent  st at ut e was enact ed i n 1982 and r emai ns i n 

i t s or i gi nal  f or m t oday.   See § 2,  ch.  375,  Laws of  1981.   

Consequent l y,  t he st andar ds set  f or t h i n Tr ogun and Scar i a ar e 

i mpl i cat ed i n t he i nt er pr et at i on of  Wi s.  St at .  § 448. 30.  

¶58 For  exampl e,  i n Mar t i n,  t he supr eme cour t  r el i ed 

heavi l y upon Tr ogun and Scar i a f or  i t s  i nt er pr et at i on of  Wi s.  

St at .  § 448. 30.   Mar t i n i nvol ved a 14- year  ol d gi r l  who r ode her  

bi cycl e i nt o t he back of  a dump t r uck,  causi ng her  i nj ur i es t hat  

r equi r ed emer gency car e at  For t  At k i nson Memor i al  Hospi t al  

( FAMH) .   Mar t i n,  192 Wi s.  2d at  162.   The emer gency physi c i an 

who t r eat ed t he gi r l  made a di f f er ent i al  di agnosi s of  

concussi on,  cont usi on,  and possi bl e i nt r acr ani al  bl eedi ng based 
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on her  sympt oms. 15  I d.  at  164.   Then,  " [ i ] n an at t empt  t o 

det er mi ne whi ch di agnosi s was cor r ect ,  he per f or med sever al  

neur ol ogi cal  t est s as wel l  as skul l  x- r ays.   Based upon t he 

r esul t s of  t hese t est s,  [ t he emer gency physi c i an]  ul t i mat el y 

di agnosed [ t he gi r l ]  as havi ng a concussi on. "   I d.    

¶59 The emer gency physi c i an expl ai ned hi s di agnosi s t o t he 

gi r l ' s  f at her  and advi sed hi m t hat  t her e wer e t wo appr opr i at e 

al t er nat i ves avai l abl e f or  t r eat i ng t he gi r l ' s  condi t i on:  ( 1)  

" send [ her ]  home under  t he car e of  a r esponsi bl e adul t ,  or "  ( 2)  

" admi t  [ her ]  t o t he hospi t al  f or  obser vat i on. "   I d.   The 

emer gency physi c i an di d not  i nf or m t he gi r l ' s  f at her  t hat  a CT 

scan coul d be per f or med at  t he hospi t al  t o f ur t her  di agnose t he 

gi r l ' s  head i nj ur i es.   I d.   I n addi t i on,  t he physi c i an di d not  

i nf or m t he gi r l ' s  f at her  t hat  i f  a neur ol ogi cal  compl i cat i on 

woul d be det ect ed or  woul d ar i se whi l e t he gi r l  was at  FAMH,  

" she woul d have t o be t r ansf er r ed t o a di f f er ent  hospi t al  

because FAMH di d not  have a neur osur geon. "   I d.   The gi r l ' s 

f at her  deci ded t o have her  admi t t ed t o t he hospi t al  t hat  

eveni ng.   I d.  

¶60 Ver y ear l y t he next  mor ni ng,  t he gi r l ' s  condi t i on 

det er i or at ed t o t he poi nt  t hat  she had t o be t r ansf er r ed by 

hel i copt er  t o t he Uni ver si t y of  Wi sconsi n ( UW)  Hospi t al  i n 

                                                 
15 The Mar t i n cour t  st at ed t hat  " di f f er ent i al  di agnosi s"  

means " ' [ t ] he det er mi nat i on of  whi ch of  t wo or  mor e di seases 
wi t h s i mi l ar  sympt oms i s t he one f r om whi ch t he pat i ent  i s  
suf f er i ng,  by a syst emat i c compar i son and cont r ast i ng of  t he 
c l i ni cal  f i ndi ngs. ' "   Mar t i n,  192 Wi s.  2d at  164 n. 2 ( quot i ng 
St edman' s Medi cal  Di ct i onar y 428 ( 25t h ed.  1990) ) .   
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Madi son.   I d.  at  165.   CT scans wer e per f or med at  t he UW 

Hospi t al  and i nt r acr ani al  bl eedi ng was di scover ed.   I d.   The 

gi r l  r equi r ed t wo emer gency sur ger i es t o r el i eve t he bl eedi ng.   

I d.   The sur ger i es wer e onl y par t i al l y  successf ul ,  l eavi ng t he 

gi r l  a par t i al  spast i c quadr i pl egi c.   I d.  

¶61 As par t  of  a l ar ger  mal pr act i ce act i on,  t he gi r l  and 

her  f ami l y f i l ed an i nf or med consent  c l ai m agai nst  t he emer gency 

physi c i an f or  hi s f ai l ur e t o di scl ose " t he exi st ence of  

al t er nat e f or ms of  car e and t r eat ment . "   I d.  at  166.   The j ur y 

f ound t he physi c i an l i abl e on t hi s c l ai m al one and awar ded t he 

gi r l  and her  f ami l y " al most  5 mi l l i on dol l ar s i n damages. " 16  I d.   

However ,  f ol l owi ng t he ver di ct ,  t he c i r cui t  cour t  gr ant ed t he 

emer gency physi c i an' s mot i on t o di smi ss t he i nf or med consent  

c l ai m because " [ t ] he cour t  bel i eved t hat  under  sec.  448. 30,  

St at s. ,  t he doct or s had no dut y t o i nf or m [ t he gi r l ' s  f at her ]  

about  di agnost i c or  t r eat ment  al t er nat i ves wi t h r espect  t o what  

i t  char act er i zed as t he ' ext r emel y r emot e'  possi bi l i t y  t hat  [ t he 

gi r l ]  woul d devel op an i nt r acr ani al  bl eed. "   I d.   The cour t  of  

appeal s r ever sed,  di sagr eei ng wi t h t he c i r cui t  cour t  t hat  a one 

t o t hr ee per cent  chance of  t he gi r l  devel opi ng an i nt r acr ani al  

bl eed was " ext r emel y r emot e"  gi ven t he ser i ous consequences t hat  

can r esul t  f r om such a condi t i on.   I d.  at  166- 67.   The i ssue was 

t hen pr esent ed t o t hi s cour t  f or  r evi ew.  

                                                 
16 The j ur y f ound no l i abi l i t y  f or  t he emer gency physi c i an 

or  t he consul t i ng physi c i an i n r el at i on t o t he st andar d of  car e 
r ender ed.   I d.  at  166.    
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¶62 I ni t i al l y ,  t hi s cour t  obser ved t hat  t he l anguage of  

Wi s.  St at .  § 448. 30 " appear s c l ear  i n i t s di r ect i ve.   The 

di f f i cul t y i n appl y i ng t he st at ut e,  however ,  i s  i n det er mi ni ng 

how f ar  t he dut y t o di scl ose ext ends,  i . e. ,  what  i s consi der ed 

an al t er nat e,  v i abl e mode of  t r eat ment . "   I d.  at  169.   I n maki ng 

t hi s det er mi nat i on,  t he cour t  r ef er enced Scar i a and r e-

emphasi zed " t hat  t he st andar d f or  i nf or med consent  cannot  be 

def i ned by t he medi cal  pr of essi on"  because t he deci s i on of  what  

mode of  t r eat ment  t o pr oceed wi t h " i s not  a medi cal  deci s i on. "   

I d.  at  174;  see al so Hannemann,  282 Wi s.  2d 664,  ¶¶35- 36,  38- 39,  

40,  46;  Johnson,  199 Wi s.  2d at  633- 34,  649;  Scar i a,  68 

Wi s.  2d at  12.   I nst ead,  t he cour t  st at ed,  " [ t ] he deci s i on must  

be made by t he pat i ent ,  and a pat i ent  cannot  make an i nf or med,  

i nt el l i gent  deci s i on t o consent  t o a physi c i an' s suggest ed 

t r eat ment  unl ess t he physi c i an di scl oses what  i s mat er i al  t o t he 

pat i ent ' s deci s i on,  i . e. ,  al l  of  t he v i abl e al t er nat i ves and 

r i sks of  t he t r eat ment  pr oposed. "   Mar t i n,  192 Wi s.  2d at  174;  

see al so Hannemann,  282 Wi s.  2d 664,  ¶¶35- 36,  46;  Johnson,  199 

Wi s.  2d at  630- 31,  640,  645;  Scar i a,  68 Wi s.  2d at  13;  Tr ogun,  

58 Wi s.  2d at  600- 02.   The ext ent  of  t hi s di scl osur e,  t he cour t  

concl uded,  " i s dr i ven .  .  .  by what  a r easonabl e per son under  

t he c i r cumst ances t hen exi st i ng woul d want  t o know,  i . e. ,  what  

i s r easonabl y necessar y f or  a r easonabl e per son t o make an 

i nt el l i gent  deci s i on wi t h r espect  t o t he choi ces of  t r eat ment  or  

di agnosi s. " 17  Mar t i n,  192 Wi s.  2d at  174 ( emphasi s added) ;  see 

                                                 
17 The cour t ,  c i t i ng Cant er bur y v.  Spence,  464 F. 2d 772,  788 

( D. C.  Ci r .  1972) ,  st at ed " t hat  whenever  t he det er mi nat i on of  
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al so Johnson,  199 Wi s.  2d at  631,  637- 40;  Scar i a,  68 Wi s.  2d at  

11,  13;  Tr ogun,  58 Wi s.  2d at  600- 02.   The cour t  pr esumed t hat  

t hi s st andar d i s embodi ed i n Wi s.  St at .  § 448. 30 by " t he use of  

t he wor d ' v i abl e. ' "   Mar t i n,  192 Wi s.  2d at  174- 75.  

¶63 I n addi t i on,  t he Mar t i n cour t  made cl ear  t hat  t he 

physi c i an' s dut y of  di scl osur e " under  t he st at ut e i s not  l i mi t ed 

t o af f i r mat i ve v i ol at i ons of  bodi l y i nt egr i t y. "   I d.  at  175 

( emphasi s added) .   The cour t  expl ai ned as f ol l ows:  

Ther e can be no di sput e t hat  t he l anguage i n Scar i a,  
68 Wi s.  2d at  13,  r equi r es t hat  a physi c i an di scl ose 
i nf or mat i on necessar y f or  a r easonabl e per son t o make 
an i nt el l i gent  deci s i on wi t h r espect  t o t he choi ces of  
t r eat ment  or  di agnosi s.   Because t hi s st andar d was 
adopt ed by t he l egi s l at ur e,  as i ndi cat ed by t he 
[ Legi s l at i ve Ref er ence Bur eau]  not es,  t he phr ase 
" modes of  t r eat ment "  i n sec.  448. 30,  St at s. ,  shoul d 
not  be const r ued so as t o undul y l i mi t  t he physi c i an' s 
dut y t o pr ovi de i nf or mat i on whi ch i s r easonabl y 
necessar y under  t he c i r cumst ances.   Such a r eadi ng 
woul d be cont r ar y t o Scar i a.   Cer t ai nl y,  pr ocedur es 
whi ch ar e pur el y  di agnost i c i n nat ur e ar e not  excl uded 
f r om sec 448. 30' s r each.   I n Scar i a,  i t sel f ,  t he 
pl ai nt i f f ' s  i nj ur i es r esul t ed f r om .  .  .  a di agnost i c 
pr ocedur e.   I d.  at  4.   The di st i nct i on bet ween 
di agnost i c and medi cal  t r eat ment s i s not  i n and of  
i t sel f  s i gni f i cant  t o an anal ysi s of  i nf or med consent .  

Mar t i n,  192 Wi s.  2d at  175 ( emphasi s added) .  

¶64 Appl y i ng Wi s.  St at .  § 448. 30 i n l i ne wi t h t he 

pr i nci pl es set  f or t h i n Tr ogun and Scar i a,  t he Mar t i n cour t  

r ei nst at ed t he j ur y ' s f i ndi ng of  l i abi l i t y  agai nst  t he emer gency 

physi c i an on i nf or med consent .   I d.  at  182.   The cour t  r easoned 

                                                                                                                                                             
what  a r easonabl e per son woul d want  t o know i s open t o debat e by 
r easonabl e peopl e,  t he i ssue i s one f or  t he j ur y. "   Mar t i n,  192 
Wi s.  2d at  172- 73.  
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t hat  " t her e was cr edi bl e evi dence f or  t he j ur y t o det er mi ne t hat  

i n or der  t o make an i nt el l i gent  deci s i on r egar di ng t he choi ces 

of  t r eat ment  or  di agnosi s,  a r easonabl e per son,  under  t he 

c i r cumst ances t hen exi st i ng,  woul d have want ed t o know"  t he 

f ol l owi ng i nf or mat i on:  ( 1)  t hat  a CT scanner  was avai l abl e and 

woul d have det ect ed any neur ol ogi cal  compl i cat i ons r esul t i ng 

f r om t he gi r l ' s  i nj ur i es;  and ( 2)  t hat  i f  t he gi r l  woul d have 

devel oped neur ol ogi cal  compl i cat i ons,  she woul d have needed t o 

be t r ansf er r ed t o a hospi t al  wi t h a neur osur geon f or  f ur t her  

t r eat ment . 18  I d.    

¶65 I n maki ng i t s  deci s i on,  t he Mar t i n cour t  di smi ssed t wo 

ar gument s made by t he emer gency physi c i an.   Fi r st ,  t he cour t  

r ej ect ed t he ar gument  t hat  Wi s.  St at .  § 448. 30 does not  i mpose a 

dut y on physi c i ans " t o i nf or m pat i ent s of  al t er nat e t r eat ment s 

f or  a condi t i on not  di agnosed or  not  bei ng t r eat ed by t he 

physi c i an. "   I d.  at  180.   The cour t  r ej ect ed t hi s ar gument  

because i t  " i gnor e[ d]  t he f act s"  of  t he case:  

[ The emer gency physi c i an]  bel i eved [ t he gi r l ]  had a 
concussi on.   He di d not  bel i eve she was bl eedi ng at  
t he t i me he di agnosed concussi on.   But  gi ven t he 
ci r cumst ances of  t hi s case,  t hat  does not  end t he 
i nqui r y.   [ The emer gency physi c i an]  knew t hat  del ayed 
i nt r acr ani al  bl eedi ng was a condi t i on of  hi s 
di agnosi s.   He coul d not  r ul e i t  out .   He knew t her e 
was a di st i nct  possi bi l i t y  t hat  i nt r acr ani al  bl eedi ng 
mi ght  occur .   I n sum,  he knew t hat  [ t he gi r l ' s ]  
condi t i on was mor e ser i ous t han a s i mpl e concussi on.   

                                                 
18 The supr eme cour t  al so af f i r med t he cour t  of  appeal s '  

det er mi nat i on t hat  a one t o t hr ee per cent  chance of  devel opi ng 
an i nt r acr ani al  bl eed was not  r emot e gi ven t he ser i ous 
consequences t hat  may r esul t .   I d.  at  167.  
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He knew t hat  associ at ed wi t h t hi s concussi on was t he 
possi bi l i t y  of  a del ayed i nt r acr ani al  bl eed.   I t  was 
t hi s condi t i on ( t he excessi ve vomi t i ng,  t he amnesi a,  
t he unconsci ousness of  an undet er mi ned t i me,  t he 
i nj ur y t o t he head)  not  t he di agnosi s,  t hat  dr i ves t he 
dut y t o i nf or m i n t hi s case.   The st at ut e speaks t o 
i nf or mat i on about  al t er nat e modes of  t r eat ment ;  i t  i s  
not  l i mi t ed i n t i t l e or  i n t ext  t o " I nf or mat i on on 
al t er nat e modes of  t r eat ment  f or  di agnosi s. "  

I d.  at  180- 81 ( second and t hi r d emphasi s added) .    

¶66 The cour t  al so r ej ect ed as c l ear l y mi st aken t he 

emer gency physi c i an' s ar gument  t hat  t hese wer e medi cal  

deci s i ons,  t hus r el i evi ng hi m of  t he dut y t o di scl ose adequat e 

i nf or mat i on:   

When a r easonabl e per son woul d want  t o know about  an 
al t er nat i ve t r eat ment  or  met hod of  di agnosi s such as a 
CT scan or  hospi t al i zat i on i n a f aci l i t y  wi t h a 
neur osur geon,  t he deci s i on i s not  t he doct or ' s al one 
t o make.   

I t  may wel l  be a " medi cal  deci s i on"  under  t hese 
ci r cumst ances t o deci de not  t o do a CT scan,  or  t o 
deci de not  t o hospi t al i ze t he pat i ent  i n a hospi t al  
t hat  can t r eat  an i nt r acr ani al  bl eed i f  i t  shoul d 
occur .   The st at ut e on i t s f ace says,  however ,  t hat  
t he pat i ent  has t he r i ght  t o know,  wi t h some 
except i ons,  t hat  t her e ar e al t er nat i ves avai l abl e.   
The doct or  mi ght  deci de agai nst  t he al t er nat e 
t r eat ment s or  car e,  he mi ght  t r y t o per suade t he 
pat i ent  agai nst  ut i l i z i ng t hem,  but  he must  i nf or m 
t hem when a r easonabl e per son woul d want  t o know.   
Her e,  [ t he gi r l ' s  f at her ]  coul d have deci ded t o have a 
CT scan done or  coul d have deci ded t o t ake [ t he gi r l ]  
t o anot her  hospi t al  wi t h a neur osur geon.   I n f act ,  t he 
j ur y f ound t hat  [ t he f at her ]  woul d have agr eed t o t he 
al t er nat e f or ms of  car e and t r eat ment  had he been 
i nf or med of  t hei r  avai l abi l i t y .  

I d.  at  181 ( emphasi s added) .  

¶67 Mar t i n was deci ded i n 1995.   A year  l at er ,  t hi s cour t  

f ur t her  c l ar i f i ed i t s i nt er pr et at i on of  Wi s.  St at .  § 448. 30 i n 
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Johnson.   I n Johnson,  t he cour t  r ej ect ed t he def endant ' s  

pr oposed " ' br i ght - l i ne'  r ul e r equi r i ng physi c i ans t o di scl ose 

onl y s i gni f i cant  compl i cat i ons i nt r i nsi c t o t he cont empl at ed 

pr ocedur e. "   Johnson,  199 Wi s.  2d at  637- 39.   I nst ead,  t he cour t  

r ei t er at ed,  wi t h r ef er ence t o Tr ogun and Scar i a,  t hat  " Wi s[ . ]  

St at .  § 448. 30 expl i c i t l y  r equi r es di scl osur e of  mor e t han j ust  

t r eat ment  compl i cat i ons associ at ed wi t h a par t i cul ar  pr ocedur e.   

Physi c i ans must ,  t he st at ut e dec l ar es,  di scl ose t he avai l abi l i t y  

of  al l  al t er nat e,  v i abl e medi cal  modes of  t r eat ment  i n addi t i on 

t o t he benef i t s and r i sks of  t hese t r eat ment s. "   I d.  at  640 

( i nt er nal  quot at i ons omi t t ed)  ( emphasi s added) . 19    

¶68 The pr ecedi ng di scussi on i l l ust r at es t hat  t he 

st andar ds set  f or t h i n Tr ogun and Scar i a cont i nue t o gui de our  

i nt er pr et at i on of  Wi s.  St at .  § 448. 30,  and we see no r eason t o 

depar t  f r om t hese st andar ds i n i nt er pr et i ng t he st at ut e i n t he 

pr esent  case.   

¶69 Wi t h t hese st andar ds i n mi nd,  we concl ude t hat  t her e 

i s cr edi bl e evi dence i n t he r ecor d f r om whi ch a r easonabl e j ur y 

coul d f i nd t hat  Dr .  Br usky f ai l ed,  i n v i ol at i on of  Wi s.  St at .  

§ 448. 30,  t o adequat el y i nf or m t he Bubbs " of  al l  al t er nat e,  

                                                 
19 The Johnson cour t  al so r eaf f i r med t hat  t he cause el ement  

under  Wi s.  St at .  § 448. 30 was t o be j udged obj ect i vel y by t he 
j ur y aski ng " whet her  a r easonabl e per son i n t he pat i ent ' s 
posi t i on woul d have ar r i ved at  a di f f er ent  deci s i on about  t he 
t r eat ment  .  .  .  had he or  she been f ul l y i nf or med. "   Johnson,  
199 Wi s.  2d at  651;  see al so Scar i a,  68 Wi s.  2d at  14- 15;  
Tr ogun,  58 Wi s.  2d at  603- 04.  



No.    2007AP619 

 

39 
 

v i abl e medi cal  modes of  t r eat ment  and about  t he benef i t s and 

r i sks of  t h[ o] se t r eat ment s. "   See Wi s.  St at .  § 448. 30.  

¶70 Fi r st ,  t her e i s  cr edi bl e evi dence i n t he r ecor d f r om 

whi ch a r easonabl e j ur y coul d concl ude t hat  t her e wer e 

r easonabl e al t er nat i ves avai l abl e f or  t r eat i ng Ri char d' s TI A.   

Most  per t i nent l y,  Dr .  Br usky' s own t est i mony est abl i shes t hat  

admi t t i ng Ri char d t o t he hospi t al 20 and or der i ng a car ot i d 

Doppl er  ul t r asound was " one of  t he r easonabl e ways of "  t r eat i ng 

a TI A.   Second,  exper t  t est i mony el i c i t ed dur i ng t he t r i al  

demonst r at es t hat  t her e i s consi der abl e debat e i n t he medi cal  

communi t y over  whet her  t o admi t  pat i ent s i mmedi at el y af t er  a TI A 

epi sode or  t o di schar ge t hem wi t h i nst r uct i ons and a r ef er r al  t o 

a neur ol ogi st .   The f act  t hi s debat e exi st s pr esent s cr edi bl e 

evi dence f or  t he j ur y t o bel i eve t hat  t her e wer e r easonabl e 

                                                 
20 On appeal ,  Dr .  Br usky makes an ar gument  t hat  admi ssi on t o 

t he hospi t al  was not  an al t er nat e mode of  t r eat ment  avai l abl e 
f or  Ri char d because Dr .  Br usky di d not  have admi t t i ng pr i v i l eges 
at  St .  Agnes Hospi t al .   The f act  t hat  Dr .  Br usky di d not  have 
admi t t i ng pr i v i l eges i s i r r el evant  f or  t wo r easons.   Fi r st ,  t he 
physi c i an' s dut y under  Wi s.  St at .  § 448. 30 i s t o i nf or m t he 
pat i ent  of  t he avai l abi l i t y  of  al l  v i abl e al t er nat i ves and al l ow 
t he pat i ent  t o make a deci s i on,  but  t he physi c i an i s not  
necessar i l y  r equi r ed t o do what  t he pat i ent  desi r es.   See 
Mar t i n,  192 Wi s.  2d at  181 ( " The doct or  mi ght  deci de agai nst  t he 
al t er nat e t r eat ment s or  car e,  he mi ght  t r y t o per suade t he 
pat i ent  agai nst  ut i l i z i ng t hem,  but  he must  i nf or m t hem when a 
r easonabl e per son woul d want  t o know. " ) .   Second,  emer gency 
physi c i ans of t en do not  have admi t t i ng pr i v i l eges at  t he 
hospi t al s wher e t hey wor k;  however ,  t hat  does not  mean t hat  
pat i ent s t r eat ed by emer gency physi c i ans cannot  be admi t t ed.   
They can be,  as evi denced by Mar t i n,  wher e t he emer gency 
physi c i an di d not  have admi t t i ng pr i v i l eges,  but  he r ecommended 
t o t he gi r l  and her  f at her  t hat  she be admi t t ed,  whi ch was done 
wi t h assi st ance f r om a physi c i an wi t h admi t t i ng pr i v i l eges.   I d.  
at  165.  
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al t er nat i ve t r eat ment s avai l abl e f or  Ri char d.   Thi r d,  t he 

c i r cui t  cour t ' s  deci s i on t o i ncl ude t he al t er nat i ve par agr aph t o 

t he st andar d medi cal  negl i gence j ur y i nst r uct i on,  whi ch i s t o be 

used " onl y i f  t her e i s evi dence of  t wo or  mor e al t er nat i ve 

met hods of  t r eat ment  or  di agnosi s r ecogni zed as r easonabl e, "  

demonst r at es t hat  cr edi bl e evi dence was pr esent ed t o show t hat  a 

r easonabl e al t er nat i ve mode of  t r eat ment  exi st ed.   See Wi s JI ——

Ci vi l  1023.  

¶71 Because t her e i s cr edi bl e evi dence f or  t he j ur y t o 

concl ude t hat  admi ssi on t o t he hospi t al  and f ur t her  di agnost i c  

t est i ng was a r easonabl e al t er nat i ve mode of  t r eat ment  avai l abl e 

f or  Ri char d' s condi t i on,  t he quest i on i s whet her  t her e i s 

cr edi bl e evi dence i n t he r ecor d t o suppor t  t he not i on t hat  t hi s 

al t er nat i ve was vi abl e.   See Mar t i n,  192 Wi s.  2d at  174- 75.   I n 

ot her  wor ds,  coul d t he Bubbs have " ma[ d] e an i nf or med,  

i nt el l i gent  deci s i on t o consent "  t o Dr .  Br usky' s suggest ed mode 

of  t r eat ment ——di schar ge f r om t he hospi t al  wi t h i nst r uct i ons f or  

f ol l ow- up car e——wi t hout  bei ng i nf or med of  t he al t er nat i ve——

admi ssi on t o t he hospi t al  wi t h f ur t her  di agnost i c t est i ng?  

I d.  at  174;  see al so Hannemann,  282 Wi s.  2d 664,  ¶¶35- 36,  46;  

Johnson,  199 Wi s.  2d at  630- 31,  640,  645;  Scar i a,  68 Wi s.  2d at  

13;  Tr ogun,  58 Wi s.  2d at  600- 02.   Thi s answer  i s di ct at ed " by 

what  a r easonabl e per son under  t he c i r cumst ances t hen exi st i ng 

woul d want  t o know. "   Mar t i n,  192 Wi s.  2d at  174;  see al so 

Johnson,  199 Wi s.  2d at  631,  637- 40;  Scar i a,  68 Wi s.  2d at  11,  

13;  Tr ogun,  58 Wi s.  2d at  600- 02.    
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¶72 Cr edi bl e evi dence i n t he r ecor d,  i ncl udi ng st at i st i cs 

r el at ed t o t he i ncr eased r i sk of  st r oke f ol l owi ng a TI A,  t he 

sever e consequences t hat  can r esul t  f r om a st r oke,  and t he f act  

t hat  a st enosed car ot i d ar t er y  i s a possi bl e cause of  a TI A,  

demonst r at es t hat  a r easonabl e j ur y coul d concl ude t hat  a 

r easonabl e per son i n Ri char d' s condi t i on woul d have want ed t o 

know about  t he al t er nat i ve of  admi ssi on wi t h f ur t her  di agnost i c 

t est i ng. 21  See Johnson,  199 Wi s.  2d at  631,  637- 40;  Mar t i n,  192 

                                                 
21 Ri char d t est i f i ed at  t r i al  as f ol l ows:  

Q Di d anybody,  when you l ef t ,  as you wer e l eavi ng 
St .  Agnes t hat  ni ght ,  t el l  you t hat  you coul d 
possi bl y have t he opt i on of  st ayi ng over ni ght  i n 
t he hospi t al ? 

A I  don' t  bel i eve so.   No.  

Q Di d anybody say anyt hi ng t o you about  t he f act  
t hat  t her e - -  t hat  anot her  t est  coul d be done t o 
l ook at  your  car ot i d ar t er i es? 

A No,  no one ment i oned t hat  at  al l .  

Q Di d anybody t el l  you t hat  i f  you had a bl ockage 
i n your  car ot i d ar t er y,  t hat  you coul d - -  wer e at  
hi gh r i sk f or  st r oke? 

A I  don' t  bel i eve so.  

Q Di d anybody t el l  you t hat  t hi s car ot i d ar t er y 
coul d t el l  you whet her  you wer e at  r i sk  f or  
st r oke? 

A No.  

Q Woul d t hat  i nf or mat i on have been i nt er est i ng t o 
you or  s i gni f i cant ? 

A Of  cour se i t  woul d have been.  
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Wi s.  2d at  174;  Scar i a,  68 Wi s.  2d at  11,  13;  Tr ogun,  58 

Wi s.  2d at  600- 02.  

¶73 Fi nal l y,  t her e i s cr edi bl e evi dence i n t he r ecor d f r om 

whi ch a r easonabl e j ur y coul d concl ude t hat  Dr .  Br usky' s f ai l ur e 

t o adequat el y i nf or m t he Bubbs of  t he al t er nat i ve mode of  

t r eat ment  avai l abl e was a cause of  Ri char d' s  i nj ur i es t hat  

r esul t ed f r om hi s st r oke.   The same evi dence bear i ng on whet her  

a r easonabl e pat i ent  i n Ri char d' s posi t i on woul d have want ed t o 

know about  t he r easonabl e al t er nat i ve mode of  t r eat ment  t hat  was 

avai l abl e,  see supr a,  ¶72,  i s al so cr edi bl e evi dence f or  t he 

j ur y t o det er mi ne whet her  a r easonabl e pat i ent  i n Ri char d' s 

condi t i on woul d have r ef used Dr .  Br usky' s r ecommended mode of  

t r eat ment  i f  t he pat i ent  had been i nf or med of  t he al t er nat i ve,  

see Johnson,  199 Wi s.  2d at  651,  Scar i a,  68 Wi s.  2d at  14- 15,  

Tr ogun,  58 Wi s.  2d at  603- 04.    

¶74 Fur t her mor e,  t he r ecor d cont ai ns t est i mony i ndi cat i ng 

t hat  i f  t he car ot i d Doppl er  ul t r asound was per f or med ei t her  t hat  

ni ght  or  t he next  day,  Ri char d' s st enosed car ot i d ar t er y woul d 

have been det ect ed,  and he woul d have been i mmedi at el y medi cat ed 

                                                                                                                                                             
Thi s t est i mony woul d not  be hel pf ul  i f  i t  wer e i nconsi st ent  wi t h 
what  a r easonabl e per son under  t he c i r cumst ances woul d want  t o 
know.   However ,  we cannot  say on t he f act s her e t hat  t hi s 
t est i mony shoul d be di sr egar ded.  
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and pr epar ed f or  emer gency sur ger y. 22  Ther ef or e,  we can say 

t her e i s cr edi bl e evi dence i n t he r ecor d f r om whi ch a r easonabl e 

j ur y coul d concl ude t hat  Dr .  Br usky' s f ai l ur e t o adequat el y 

i nf or m t he Bubbs of  t he r easonabl e al t er nat e mode of  t r eat ment  

avai l abl e was a cause of  hi s i nj ur i es t hat  r esul t ed f r om hi s 

st r oke.   See Wi s JI ——Ci vi l  1023. 1.   Ul t i mat el y,  causat i on i s a 

quest i on f or  t he j ur y. 23 

¶75 I n concl usi on,  we not e t hat  one of  Dr .  Br usky' s 

ar gument s i n def endi ng agai nst  t he Bubbs'  i nf or med consent  c l ai m 

i s t hat  he pr oper l y di schar ged hi s dut i es as an emer gency 

physi c i an,  and t o r equi r e mor e woul d cr eat e undue har dshi p on 

emer gency physi c i ans because t hey woul d be f or ced t o have 

speci al i zed knowl edge i n many ar eas of  medi ci ne i n whi ch t hey 

ar e not  t r ai ned.   Thi s concer n,  whi ch i s l egi t i mat e,  i s  gr eat l y 

al l evi at ed by t he expr ess l anguage of  t he s t at ut e,  pl aci ng 

l i mi t s on t he physi c i an' s dut y of  di scl osur e.   See Wi s.  St at .  

§ 448. 30( 1) - ( 6) . 24   
                                                 

22 Dr .  Gu speci f i cal l y t est i f i ed t hat  a Doppl er  ul t r asound 
woul d have been avai l abl e ei t her  t hat  ni ght  or  t he next  day and 
t hat  t he r esul t s of  t he Doppl er  ul t r asound pr obabl y woul d have 
det ect ed Ri char d' s 90- per cent  st enosed car ot i d ar t er y.   I f  t he 
st enosed ar t er y was di agnosed,  t hen Dr .  Gu t est i f i ed t hat  he 
woul d have cont act ed a neur osur geon so t hat  pr epar at i ons f or  
sur ger y coul d begi n.   He al so st at ed t hat  i f  a neur osur geon was 
not  avai l abl e at  St .  Agnes,  t hen Ri char d woul d have been 
t r ansf er r ed t o a di f f er ent  hospi t al .   

23 " [ W] henever  t he det er mi nat i on of  what  a r easonabl e per son 
woul d want  t o know i s open t o debat e by r easonabl e peopl e,  t he 
i ssue i s one f or  t he j ur y. "   I d.  at  172- 73.  

24 The physi c i an' s dut y t o i nf or m t he pat i ent  under  
t hi s sect i on does not  r equi r e di scl osur e of :  
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¶76 I n par t i cul ar ,  Wi s.  St at .  § 448. 30( 1)  l i mi t s a 

physi c i an' s dut y  of  di scl osur e t o i nf or mat i on t hat  " a r easonabl y  

wel l - qual i f i ed physi c i an i n a s i mi l ar  medi cal  c l assi f i cat i on 

woul d know. "   See Scar i a,  68 Wi s.  2d at  11.   Ther ef or e,  Dr .  

Br usky' s concer n t hat  he and ot her  emer gency physi c i ans wi l l  be 

r equi r ed t o pr ovi de pat i ent s wi t h i nf or mat i on out si de t hei r  

f i el d of  knowl edge shoul d be mi ni mal  gi ven t he st at ut or y  

l anguage.   See Wi s.  St at .  § 448. 30( 1) ;  Scar i a,  68 Wi s.  2d at  11.   

For  i nst ance,  Dr .  Br usky i s  not  bei ng asked t o pr ovi de 

i nf or mat i on out s i de hi s f i el d of  knowl edge;  he acknowl edged i n 

hi s t est i mony t hat  admi ssi on and f ur t her  di agnost i c t est i ng was 

a r easonabl e al t er nat i ve cour se of  act i on i n t r eat i ng pat i ent s  

af t er  a TI A.   The j ur y det er mi ned he was not  negl i gent  i n hi s 

st andar d of  car e f or  f ai l i ng t o empl oy t hi s al t er nat i ve when 

                                                                                                                                                             
( 1)  I nf or mat i on beyond what  a r easonabl y wel l -

qual i f i ed physi c i an i n a s i mi l ar  medi cal  
c l assi f i cat i on woul d know.  

 ( 2)  Det ai l ed t echni cal  i nf or mat i on t hat  i n al l  
pr obabi l i t y  a pat i ent  woul d not  under st and.  

 ( 3)  Ri sks appar ent  or  known t o t he pat i ent .  

 ( 4)  Ext r emel y r emot e possi bi l i t i es t hat  mi ght  
f al sel y or  det r i ment al l y al ar m t he pat i ent .  

 ( 5)  I nf or mat i on i n emer genci es wher e f ai l ur e t o 
pr ovi de t r eat ment  woul d be mor e har mf ul  t o t he pat i ent  
t han t r eat ment .  

 ( 6)  I nf or mat i on i n cases wher e t he pat i ent  i s  
i ncapabl e of  consent i ng.  

Wi s.  St at .  § 448. 30.  
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t r eat i ng Ri char d,  but  t hat  di d not  r el i eve Dr .  Br usky of  hi s 

dut y t o i nf or m t he Bubbs " about  t he avai l abi l i t y  of  al l  

al t er nat e,  v i abl e medi cal  modes of  t r eat ment . "   Wi s.  St at .  

§ 448. 30.   

¶77 Anot her  way t he st at ut e l i mi t s Dr .  Br usky' s dut y i n 

t hi s case i s t hat  he does not  necessar i l y  have a dut y t o i nf or m 

Ri char d of  whi ch par t i cul ar  di agnost i c t est s shoul d be empl oyed 

or  t he det ai l s of  t hose t est s.   Thi s woul d l i kel y be ei t her  

" [ i ] nf or mat i on beyond what  a r easonabl y wel l - qual i f i ed physi c i an 

i n a s i mi l ar  medi cal  c l assi f i cat i on woul d know, "  Wi s.  St at .  

§ 448. 30( 1) ,  or  " [ d] et ai l ed t echni cal  i nf or mat i on t hat  i n al l  

pr obabi l i t y  a pat i ent  woul d not  under st and, "  Wi s.  St at .  

§ 448. 30( 2) .   The Bubbs'  compl ai nt  bear s t hi s out  i n t hat  i t  

al l eges t hat  Dr .  Br usky " f ai l ed t o i nf or m Pl ai nt i f f  Ri char d Bubb 

of  addi t i onal  di agnost i c t est s or  al t er nat e t r eat ment  pl ans. "  

I V.  CONCLUSI ON 

¶78 We concl ude t hat  Wi s.  St at .  § 448. 30 r equi r es any 

physi c i an who t r eat s a pat i ent  t o i nf or m t he pat i ent  about  t he 

avai l abi l i t y  of  al l  al t er nat e,  v i abl e medi cal  modes of  

t r eat ment ,  i ncl udi ng di agnosi s,  as wel l  as t he benef i t s and 

r i sks of  such t r eat ment s.   The st at ut e cont ai ns sever al  

r easonabl e except i ons t o t hi s r equi r ement  t hat  l i mi t  t he 

t r eat i ng physi c i an' s dut y t o i nf or m under  t he st at ut e.   I n t hi s 

medi cal  mal pr act i ce act i on,  t he pl ai nt i f f s f i l ed a separ at e and 

di st i nct  c l ai m gr ounded i n t he r equi r ement s of  § 448. 30.   They 

pr esent ed suf f i c i ent  evi dence at  t r i al  t o suppor t  such a c l ai m.   

None of  t he st at ut or y except i ons appl y.   Hence,  t he c i r cui t  
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cour t ' s  di smi ssal  of  t he c l ai m at  t he concl usi on of  t r i al  

evi dence was er r or .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

¶79 ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  
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