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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s ,  St at e v.  Payano,  2008 WI  App 

74,  312 Wi s.  2d 224,  752 N. W. 2d 378,  r ever si ng Tony Payano' s 

( Payano)  convi ct i ons f or  one count  of  second- degr ee r eckl ess 

i nj ur y whi l e usi ng a danger ous weapon,  cont r ar y t o Wi s.  St at .  

§§ 940. 23( 2) ( a)  and 939. 63 ( 2007- 08) , 1 and t wo count s of  second-

degr ee r eckl essl y endanger i ng saf et y whi l e usi ng a danger ous 

weapon,  cont r ar y t o Wi s.  St at .  §§ 941. 30( 2)  and 939. 63.   Payano 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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was convi ct ed by a j ur y i n Mi l waukee Count y Ci r cui t  Cour t ,  wi t h 

Judge Kar en E.  Chr i st enson pr esi di ng.  

¶2 The St at e poses t wo i ssues f or  r evi ew:  

( 1)  Under  St at e v.  Sul l i van,  216 Wi s.  2d 768,  
576 N. W. 2d 30 ( 1998) ,  i s  " ot her  act s"  evi dence 
admi ssi bl e f or  t he pur poses of  pr ovi di ng cont ext  and 
r ebut t i ng t he def endant ' s sel f - def ense cl ai m,  when t he 
evi dence was r el evant  t o why pol i ce wer e at  t he 
def endant ' s door ,  and when t he evi dence was al so 
r el evant  t o what  t he def endant  knew at  t hat  t i me?[ 2]    

 ( 2)  Under  Sul l i van' s i ndependent  r evi ew 
doct r i ne,  di d t he cour t  of  appeal s i ndependent l y 
sear ch t he r ecor d f or  ot her  bases t o sust ai n t he 
c i r cui t  cour t ' s  di scr et i onar y deci s i on t o admi t  t he 
evi dence? 

¶3 Af t er  car ef ul l y consi der i ng t he f act s and 

ci r cumst ances,  we concl ude t hat  t he c i r cui t  cour t  di d not  er r  i n 

admi t t i ng t he " ot her  act s"  t est i mony of  a conf i dent i al  i nf or mant  

about  hi s obser vat i ons of  t he def endant ' s possessi on of  dr ugs 

and a handgun i n t he def endant ' s  apar t ment  on t he day bef or e t he 

pol i ce execut ed a no- knock sear ch war r ant  at  t he apar t ment .   The 

i nf or mant ' s t est i mony pr ovi ded cont ext  f or  an i nci dent  i n whi ch 

a pol i ce of f i cer  was shot  by t he def endant .   I t  expl ai ned why 

t he pol i ce wer e at  t he def endant ' s apar t ment ,  and i t  pr ovi ded a 

pl ausi bl e expl anat i on of  why t he def endant  f i r ed hi s gun at  a 

pol i ce of f i cer  t r y i ng t o ent er  t he apar t ment .   The i nf or mant ' s 

t est i mony ser ved t o r ebut  t he def endant ' s c l ai m t hat  he was 

                                                 
2 Thi s quest i on ul t i mat el y i mpl i cat es an eval uat i on of  

r el evance under  Wi s.  St at .  § 904. 01 and unf ai r  pr ej udi ce under  
Wi s.  St at .  § 904. 03.  



No.   2007AP1042- CR 

 

3 
 

act i ng r easonabl y i n def ense of  hi msel f  and hi s f ami l y.   I t  

pr ovi ded a mot i ve f or  t he shoot i ng.    

¶4 The ci r cui t  cour t  det er mi ned t hat  ( 1)  evi dence of  t he 

def endant ' s ver y r ecent  i nvol vement  wi t h dr ugs and a gun at  t he 

pl ace wher e t he shoot i ng occur r ed was of f er ed f or  a pr oper  

pur pose under  Wi s.  St at .  § 904. 04( 2) ;  ( 2)  t he evi dence was 

r el evant  under  Wi s.  St at .  § 904. 01;  and ( 3)  t he pr obat i ve val ue 

of  t he evi dence was not  subst ant i al l y  out wei ghed by t he danger  

of  unf ai r  pr ej udi ce under  Wi s.  St at .  § 904. 03.   The ci r cui t  

cour t  di d not  er r oneousl y exer c i se i t s di scr et i on because i t  

r evi ewed t he r el evant  f act s,  appl i ed a pr oper  st andar d of  l aw,  

and usi ng a r at i onal  pr ocess,  r eached a r easonabl e concl usi on.   

We bel i eve t he ci r cui t  cour t  of f er ed a cogent  expl anat i on f or  

admi t t i ng t he evi dence i n t he c i r cumst ances pr esent ed.    

¶5 Because of  our  deci s i on on t he f i r st  i ssue posed by 

t he St at e,  we f i nd i t  unnecessar y t o addr ess t he second i ssue.  

¶6 Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s.  

I .  BACKGROUND AND PROCEDURAL HI STORY3 

¶7 Thi s case i nvol ves t he shoot i ng of  a Mi l waukee pol i ce 

of f i cer  dur i ng t he execut i on of  a no- knock sear ch war r ant .   

Payano does not  deny shoot i ng t he of f i cer .   He asser t s t hat  he 

                                                 
3 Unl ess ot her wi se st at ed,  al l  f act s and t est i mony 

r ef er enced i n t hi s opi ni on come f r om ei t her  t he par t i es '  br i ef s 
t o t hi s cour t  or  t he r ecor d f r om Payano' s second t r i al .   We ar e 
not  awar e of  any mat er i al  di f f er ence bet ween Payano' s t est i mony 
at  hi s f i r st  t r i al  and hi s t est i mony at  hi s second t r i al .  
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was act i ng r easonabl y i n sel f  def ense and def ense of  ot her s.   

Thus,  t he f act s i n t hi s case ar e cr i t i cal .  

¶8 I n 2005,  Payano,  t hen 19,  l i ved at  905 West  Har r i son 

Avenue i n Mi l waukee.   He l i ved i n Apar t ment  No.  4 on t he second 

f l oor  of  t he bui l di ng wi t h hi s mot her ,  Ovi di a De Los Sant os 

( Ovi di a) ,  hi s f at her ,  and hi s s i st er .   Hi s uncl e,  Juan Bat i st a 

( Juan) ,  and hi s cousi n,  Joel  Bat i st a ( Joel ) ,  l i ved i n Apar t ment  

No.  2 on t he f i r st  f l oor  of  t he bui l di ng.   Payano' s appel l at e 

counsel  descr i bes Payano as " an i mmi gr ant  f r om t he Domi ni can 

Republ i c wi t h l i mi t ed Engl i sh ski l l s . "    

¶9 On t he af t er noon of  Oct ober  3,  2005,  Payano r et ur ned 

home t o 905 West  Har r i son Avenue wi t h Juan and Joel .   He went  

upst ai r s t o Apar t ment  No.  4 whi l e Juan and Joel  r emai ned 

out si de.   The f ami l y member s wer e s i t uat ed i n t hese posi t i ons 

when t wo unmar ked Mi l waukee pol i ce vehi c l es pul l ed up t o t he 905 

addr ess t o execut e a no- knock sear ch war r ant  f or  weapons and 

nar cot i cs i n Apar t ment  No.  4.   Of f i cer  Mi chael  Lut z ( Of f i cer  

Lut z) ,  Of f i cer  Jon Osowski  ( Of f i cer  Osowski ) ,  and Of f i cer  Ri ck 

Sandoval  ( Of f i cer  Sandoval )  ar r i ved i n one unmar ked vehi c l e.   

Ser geant  Mi chael  Har t er t  ( Ser geant  Har t er t )  and Det ect i ve 

Li eut enant  Mi chael  Dubi s ( Li eut enant  Dubi s)  ar r i ved i n t he ot her  

vehi c l e.   Ser geant  Har t er t  was i n f ul l  pol i ce uni f or m.   

Li eut enant  Dubi s was dr essed i n a sui t  and t i e wi t h hi s badge 

f ast ened t o hi s bel t .   The ot her  t hr ee of f i cer s,  i ncl udi ng 

Of f i cer  Lut z,  wer e i n a " pl ai n c l ot hes capaci t y, "  whi ch 

gener al l y means " j eans,  a t - shi r t ,  a f ul l  dut y compl ement  of  
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guns,  ammuni t i on,  bul l et pr oof  vest ,  and [ t he]  badge and 

i dent i f i cat i on hangi ng ar ound [ t he]  neck. "    

¶10 When t he pol i ce ar r i ved,  Joel  i mmedi at el y r an i nt o t he 

bui l di ng and up t he st ai r s t o Apar t ment  No.  4.   The of f i cer s,  

not  knowi ng whet her  Joel  was t he suspect  ( " Ri co" )  named i n t he 

sear ch war r ant ,  chased af t er  hi m.   The of f i cer s pr oceeded wi t h 

weapons dr awn.   They cl ai m t hat  t hey yel l ed " Pol i ce, "  " St op,  

sear ch war r ant , "  and " Hands up, "  bot h on t he st r eet  and i nsi de 

t he bui l di ng.   They cl ai m t hat  t hese commands wer e made i n bot h 

Engl i sh and Spani sh.  

¶11 I n opposi t i on,  Payano cl ai ms t hat  ei t her  he di d not  

hear  or  under st and t he of f i cer s '  commands.   Payano t est i f i ed 

t hat  he was i n Apar t ment  No.  4 wi t h hi s mot her ,  Ovi di a,  when he 

hear d f oot st eps and scr eami ng out si de t he door .   Joel  t hen 

r ushed i nt o t he apar t ment ,  and Payano l ocked t he door .   

Accor di ng t o Payano,  Joel  expr essed f ear  upon ent er i ng t he 

apar t ment ,  sayi ng over  and over ,  " I t ' s  not  me, "  and " They ar e 

conf usi ng me wi t h someone. "   Payano t est i f i ed t hat  Joel  di d not  

know how t o answer  hi s quest i on:  " Who i s i t ?"  

¶12 The of f i cer s ar r i ved at  Apar t ment  No.  4 and began t o 

br eak down t he door  whi l e Joel  was at t empt i ng t o hol d i t  shut .   

Payano t est i f i ed t hat ,  as event s unf ol ded,  Ovi di a was cr yi ng and 

scr eami ng hyst er i cal l y and was unabl e t o compl y wi t h Payano' s 

r equest  t hat  she cal l  t he pol i ce.   Payano t est i f i ed t hat  he was 

payi ng at t ent i on t o t he door  of  t he apar t ment ,  wat chi ng Joel  

hol di ng t he door .    
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¶13 He was asked at  t r i al :  " Di d you know t hat  t he men on 

t he ot her  s i de of  t he door  wer e pol i ce?"   He answer ed:  " I  never  

i magi ned t hat . "  

¶14 The quest i ons t o Payano cont i nued as f ol l ows:  

Q.  Ther e comes a t i me t hat  you do somet hi ng t o f end 
of f  t hese men.  

A.  Yes.  

Q.  What  di d you do? 

A.  Af t er  a f ew seconds when no one answer ed and t he 
door  was br eaki ng on bot h s i des,  I  r an t o get  t he 
weapon t hat  I  had.  

Q.  And wher e was t hat ? 

A.  Under  t he sof a.  

Q.  And t hen what  di d you do? 

A.  I  r an,  and I  got  near  t he door .  

Q.  And at  t hi s poi nt ,  was t her e st i l l  hi t t i ng on t he 
door ? 

A.  Never  st opped hi t t i ng t he door .  

Q.  Was Joel  sayi ng anyt hi ng? 

A.  As f ar  as I  r emember ,  " They ar e goi ng t o k i l l  
us. "  

Q.  And t hen what  di d you do? 

A.  I  sai d,  I  have no ot her  choi ce.   I  have no ot her  
sol ut i on,  and accor di ng t o t he way t hey wer e 
br eaki ng t he door  l i ke t hat  t hey wer e not  goi ng 
t o spar e us al i ve.  

Q.  So what  di d you do? 

A.  I  f i r ed.  
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Accor di ng t o Payano,  nei t her  he,  Joel ,  nor  Ovi di a " r eal i zed t hat  

t he men at  t he door  wer e,  i n f act ,  pol i ce of f i cer s. "  

¶15 Payano' s gunshot  hi t  and wounded Of f i cer  Lut z.   Lut z 

t est i f i ed t o t he f ol l owi ng:  

A.  I  pr oceeded t o t he door .   I  announce " Mi l waukee  
pol i ce.   Mi l waukee pol i ce. "   I  have my gun i n my 
r i ght  hand ext ended bef or e me,  and I  have my l ef t  
hand out  t o push open t he door ,  and I  st ar t  
pushi ng open t he door  as I ' m yel l i ng,  " Mi l waukee 
Pol i ce. "  

Q.  As you' r e pushi ng t hat  door  wi t h t he one hand and 
hol di ng your  weapon i n t he ot her  hand,  what  
happens next ? 

A.  The door  get s open appr oxi mat el y 12 i nches.   And 
I ' m abl e t o see a r ef r i ger at or  t o my l ef t ,  and I  
see Mr .  Payano l eani ng over  t he r ef r i ger at or  
poi nt i ng a gun at  me.  

Q.  What  happened t hen? 

A.  I t  happened ver y qui ckl y.   Just  as t he door  was 
opened and I  gl anced,  I  di dn' t  have t he t i me t o 
br i ng my gun over .   I  hear d one shot  f i r ed.  

Q.  And t he shot  came f r om wher e? 

A.  Mr .  Payano.  

Q.  Who was par t i al l y  behi nd t he r ef r i ger at or ? 

A.  Yes.   He t ook conceal i ng i n f r ont  of  t he 
r ef r i ger at or  [ s i c]  and was up over  t he 
r ef r i ger at or .  

Q.  Over  t he t op of  i t ? 

A.  Yes.  

Q.  Was t hat  [ a]  f ul l  hei ght  r ef r i ger at or  or  one t hat  
wasn' t  a f ul l ? 
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A.  I t  appear ed t o be a smal l  or  medi um si ze 
r ef r i ger at or .   I t  wasn' t  a f ul l  s i ze l ar ger  
r ef r i ger at or .  

Q.  So you coul d see hi s head over  t he t op of  i t ? 

A.  Head and shoul der s and ar ms.  

Q.  Then one shot .   Wher e di d i t  go? 

A.  I  di dn' t  know wher e i t  hi t  i ni t i al l y .   I  know 
t hat  I  was —— I  f el l  backwar ds and l anded on my 
but t .   I  was t hen goi ng t o r et ur n f i r e and t r y i ng 
t o use a t wo handed gr i p,  and i n t he moment  when 
I  br ought  my gun up,  I  not i ced t hat  my l ef t  ar m 
wasn' t  f ol l owi ng me.   And when I  l ooked behi nd,  I  
coul d see i t  obvi ousl y was br oken.   I t  was bent  
back,  bent  at  a ver y awkwar d posi t i on,  and t hen I  
not i ced I  was bl eedi ng.    

¶16 Of f i cer  Lut z suf f er ed sever e damage t o hi s l ef t  ar m.   

Hi s i nj ur i es r equi r ed t hr ee separ at e sur ger i es,  l eavi ng hi m wi t h 

ver y poor  muscl e st r engt h i n hi s  ar m.   Of f i cer  Lut z was unabl e 

t o r et ur n t o act i ve dut y because of  hi s i nj ur i es.    

¶17 Payano t est i f i ed t hat ,  af t er  shoot i ng one t i me i n 

def ense of  hi msel f  and hi s f ami l y,  t he f ol l owi ng t r anspi r ed:  

A.  Af t er  I  f i r ed .  .  .  I  hear d t he gunshot s bei ng 
r et ur ned.   I  f el l  t o t he gr ound because I  t hought  
I  had been shot  sever al  t i mes.   

Q.  How many gunshot s di d you hear ? 

A.  I  hear d about  f i ve or  s i x.  

Q.  Fr om t he gr ound t hen,  wher e di d you go? 

A.  I  went  t o get  my mom.  

Q.  And wher e was your  mom? 

A.  On t he gr ound scr eami ng ner vous wi t hout  bei ng 
abl e t o speak.  
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Q.  Di d you and Joel  and your  mom t hen go t o t he 
bat hr oom? 

A.  Yes.   I  i nst r uct ed t hem t o go t o t he bat hr oom 
because i t  was .  .  .  t he saf est  ar ea wher e we 
coul d avoi d t he bul l et s.  

Q.  When t he t hr ee of  you got  i nt o t he bat hr oom,  how 
wer e you posi t i oned i n t he bat hr oom? 

A.  Wel l ,  f i r st  I  put  my mom i n t he cor ner ,  and t hen 
I  got  i n and t hen Joel  because I  sai d i f  we wer e 
st andi ng i n f r ont  of  t he door  t hey coul d shoot .  

Q.  So you wer e[ , ]  t he t hr ee of  you[ , ]  i n t he 
bat ht ub? 

A.  Cor r ect .  

Q.  Di d your  mom —— [ y] ou have t he t el ephone i n your  
hand? 

A.  Yes.  

Q.  And di d you cal l  911,  Tony? 

A.  Yes.  

.  .  .  .  

   ( Casset t e t ape pl ayed. ) [ 4]  

.  .  .  .  

Q.  Mr .  Payano,  was t hat  you who cal l ed 911 and was 
t hat  you on t he r ecor di ng we j ust  hear d? 

A.  Yes.  

Q.  At  some poi nt  af t er  you cal l ,  you l ef t  t he 
bat hr oom? 

A.  Yes.  

Q.  Why di d you l eave t he bat hr oom? 

                                                 
4 Nei t her  t he 911 r ecor di ng nor  a t r anscr i pt  of  t he cal l  ar e 

i ncl uded i n t he r ecor d.   
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A.  Because t hey knocked on t he door  and sai d,  
" Pol i ce. "  

Q.  And bef or e you l ef t  t he bat hr oom,  di d you put  t he 
gun i n t he t oi l et  t ank? 

A.  Yes.  

Q.  Why di d you do t hat ? 

A.  Because t he pol i ce ar r i ved,  and I  [ knew I  had 
f i r ed t he weapon] .  

¶18 Af t er  t he shoot i ng had ceased and t he pol i ce wer e abl e 

t o secur e t he pr emi ses,  Payano,  Joel ,  and Ovi di a wer e each 

ar r est ed.   The pol i ce f ound no evi dence of  dr ugs,  dr ug use,  or  

dr ug sal es i n t he apar t ment ;  t hey di d l ocat e t he handgun Payano 

used i n t he shoot i ng,  whi ch had been pl aced i n t he t ank of  t he 

bat hr oom t oi l et .   No i nj ur i es ot her  t han Lut z ' s i nj ur y wer e 

r epor t ed.  

¶19 Joel  was " soaki ng wet "  when he was ar r est ed.   At  

t r i al ,  he t est i f i ed,  expl ai ni ng hi s condi t i on:  

Q.  How di d you get  wet ? 

A.  When I  hear d t hat  t hey wer e bangi ng on t he door  I  
hear d [ Ovi di a]  cal l i ng me .  .  .  she sai d come 
over  her e t o t he bat hr oom,  t o t he bat hr oom.   We 
went  i nt o t he bat hr oom,  when I  got  i nt o t he 
bat hr oom and I  f el l  and I  hi t  t he f aucet .  

Q.  How di d you f al l  exact l y? 

A.  I  f el l  and I  hi t  i t  wi t h my el bow l i ke t hat  and 
t he shower  st ar t ed goi ng.  

Q.  What  wer e you doi ng when you f el l ? 

A.  I  f el l  and t he wat er  f el l  on t op of  me.  

Q.  What  exact l y wer e you doi ng when you l ost  your  
bal ance and f el l ? 
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A.  I  was——we wer e r unni ng t owar ds t he bat hr oom.  

Q.  Whose i dea was i t  t o go i nt o t he bat hr oom? 

A.  When [ Ovi di a]  sai d l et ' s  go i nt o my r oom,  
[ Payano]  sai d no,  so we went  over  t o t he 
bat hr oom.  

.  .  .  .   

Q.  You acci dent al l y t ur ned on t he f aucet  when you 
f el l ? 

A.  Yes.  

Q.  That  i s how you got  wet ? 

A.  Yes.  

.  .  .  .  

Q.  Wer e you t he onl y one i n t he t ub when t hat  
happened? 

A.  No.  

Q.  Who el se was i n t he t ub when t hi s happened? 

A.  The t hr ee of  us.  

Q.  But  you wer e t he one t hat  got  wet ? 

A.  I  t hi nk [ Payano]  got  wet  al so and [ Ovi di a]  got  
wet  a l i t t l e bi t  t oo but  I  was l ooki ng f or war d.  

.  .  .  .  

Q.  Was anybody f l ushi ng t he t oi l et  when you r an i nt o 
t he bat hr oom? 

A.  No.  

Q.  Wer e any of  t he f aucet s al r eady on when you r an 
i nt o t he bat hr oom? 

.  .  .  .  

A.  No.  
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Q.  Anybody f l ushi ng dr ugs when you r an i nt o t he 
bat hr oom? 

A.  What  dr ugs,  we di dn' t  have any.  

Q.  Di d you f l ush any dr ugs when you r an i nt o t he 
bat hr oom? 

A.  No,  I  have never  deal t  wi t h dr ugs.  

¶20 Payano was char ged wi t h t hr ee of f enses:  one count  of  

f i r st - degr ee r eckl ess i nj ur y whi l e ar med,  a Cl ass D Fel ony,  i n 

v i ol at i on of  Wi s.  St at .  §§ 940. 23( 1) ( a)  and 939. 63,  and t wo 

count s of  f i r st - degr ee r eckl essl y endanger i ng saf et y whi l e 

ar med,  a Cl ass F Fel ony,  i n v i ol at i on of  Wi s.  St at .  §§ 941. 30( 1)  

and 939. 63.    

¶21 Payano' s f i r st  t r i al  began on Febr uar y 13,  2006,  and 

l ast ed t hr ough Febr uar y 20.   Payano never  deni ed shoot i ng and 

i nj ur i ng Of f i cer  Lut z.   I nst ead,  he asser t ed an af f i r mat i ve 

def ense,  ar gui ng t hat  hi s shoot i ng was mot i vat ed by sel f - def ense 

and t he def ense of  ot her s,  speci f i cal l y Joel  and Ovi di a.   

Payano' s counsel  summar i zed t he i ssue t o t he c i r cui t  cour t  

dur i ng t he f i nal  pr e- t r i al  pr oceedi ngs bef or e Payano' s f i r st  

t r i al :  

I  t hi nk essent i al l y  t hi s [ comes]  down t o a f act ual  
i ssue,  t he f act ual  i ssue bei ng whet her  at  t he t i me t he 
nonuni f or m pol i ce of f i cer s wer e i n t he pr ocess of  
br eaki ng down t he door  t o t he apar t ment  wher e t he 
Def endant  was l ocat ed,  t hey di d or  di d not  pr oper l y 
and adequat el y announce t hemsel ves as pol i ce of f i cer s 
such t hat  when he f i r ed t he shot ,  he knew t hei r  
i dent i t y or  whet her  he r easonabl y bel i eved t hat  t hey 
wer e,  as [ Joel ]  advi sed hi m,  unknown per sons wi el di ng 
guns t hr eat eni ng t o k i l l  hi m.   I  bel i eve i n sum and 
subst ance,  t hat  i s  t he essence of  t he case.    
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¶22 Ul t i mat el y,  t he out come of  t he t r i al  t ur ned on whet her  

t he j ur y bel i eved Payano' s ver si on of  t he st or y——t hat  he was 

act i ng i n sel f - def ense and t he def ense of  ot her s——or  whet her  i t  

bel i eved t he pr osecut i on' s ver si on——t hat  Payano f i r ed t he gun t o 

" buy"  ext r a t i me so he coul d f l ush any evi dence of  dr ugs,  whi ch 

accor di ng t o t he sear ch war r ant  wer e bel i eved t o be pr esent  i n 

t he apar t ment .    

¶23 The j ur y del i ber at ed f r om 1: 00- 5: 20 p. m.  on Fr i day,  

Febr uar y 17,  2006,  and i t  r et ur ned on Monday mor ni ng,  Febr uar y 

20,  at  8: 30 a. m.   At  1: 20 p. m. ,  t he j ur y i nf or med t he ci r cui t  

cour t  t hat  i t  was unabl e t o r each a unani mous ver di ct  on any of  

t he char ges.   Judge Chr i st enson decl ar ed a mi st r i al  and 

adj our ned t he mat t er  f or  f ur t her  f ut ur e pr oceedi ngs.    

¶24 I n June 2006,  Payano was r et r i ed f or  t he same t hr ee 

of f enses i n a j ur y t r i al  wi t h Judge Chr i st enson pr esi di ng.   

Al t hough t her e was no newl y di scover ed evi dence,  t he pr osecut i on 

changed i t s t r i al  st r at egy and asked t hat  t he c i r cui t  cour t  

admi t  ot her  act s evi dence t hat  i t  had not  used i n t he f i r st  

pr osecut i on.   Speci f i cal l y,  t he pr osecut i on asked t he cour t  t o 

admi t  i nt o evi dence t he t est i mony of  a conf i dent i al  i nf or mant ,  

Jason Koj i s ( Koj i s) ,  and t he i nf or mat i on he pr ov i ded t o Of f i cer  

Lut z t hat  was t he basi s f or  t he no- knock sear ch war r ant .  

¶25 On June 20,  2006,  af t er  t he j ur y was i mpanel ed but  

bef or e openi ng st at ement s,  t he cour t  conduct ed a Sul l i van5 

hear i ng i n chamber s t o det er mi ne whet her  t he ot her  act s evi dence 

                                                 
5 St at e v.  Sul l i van,  216 Wi s.  2d 768,  576 N. W. 2d 30 ( 1998) .  
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pr of f er ed by t he pr osecut i on shoul d be admi t t ed,  and i f  so,  f or  

what  pur pose.    

¶26 I n maki ng i t s  of f er  of  pr oof ,  t he pr osecut i on r eveal ed 

a l ot  about  Koj i s.   Fi r st ,  t he pr osecut i on not ed t hat  Koj i s was 

a convi ct ed cr i mi nal  who had " a wor ki ng r el at i onshi p"  wi t h 

Of f i cer  Lut z and t hat  he had pr ovi ded Of f i cer  Lut z wi t h 

i nf or mat i on i n exchange f or  money on sever al  past  occasi ons.   

The pr osecut i on t hen quest i oned Koj i s i n det ai l  about  what  he 

had r epor t edl y wi t nessed on Oct ober  2,  2005,  t he day bef or e t he 

shoot i ng i nci dent  at  905 West  Har r i son Avenue.  

¶27 Koj i s expl ai ned t hat  hi s pr esence i n Apar t ment  No.  4 

was not  dr ug r el at ed.   He had gone t o t he apar t ment  wi t h a 

f r i end who was i nvol ved i n a per sonal  di sput e.   Koj i s was asked 

t he f ol l owi ng:  

Q.  Do you r emember  whi ch apar t ment ? 

A.  Yes.  

Q.  Okay.   Whi ch apar t ment ? 

A.  I  don' t  know t he exact  number ,  but  I  know l i ke i f  
you go up t he st ai r s.  

Q.  Okay.   And you descr i bed whi ch apar t ment  when you 
l at er  t al ked t o Of f i cer  Lut z? 

A.  Yes.  

Q.  When you got  i nt o t hat  apar t ment  who,  i f  anyone,  
was pr esent  i n t he apar t ment ? 

A.  Mr .  Payano.  

Q.  Okay.   And have you i dent i f i ed Mr .  Payano i n some 
f or mal  way f or  t he Mi l waukee Pol i ce Depar t ment ? 

A.  Yes.  
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Q.  And di d you do t hat  by a phot o l i neup? 

A.  Today,  yes.  

Q.  Okay.   And i n t er ms of  t he phot o l i neup,  t hat  was 
j ust  done t hi s mor ni ng? 

A.  Yes.  

Q.  I s t he per son t hat  you' ve r ef er enced as Tony 
Payano,  di d you know hi s name back i n Oct ober ? 

A.  Not  as Tony Payano.  

Q.  And i s t hat  per son t hat  you' ve r ef er enced as Tony 
Payano pr esent  i n t he Chamber s her e t oday? 

A.  Yes.  

¶28 Koj i s sai d he saw Payano i n t he k i t chen of  t he 

apar t ment :  

Q.  What ,  i f  anyt hi ng,  di d you not i ce t hat  was i n t he 
k i t chen? 

A.  Mounds of  dope packaged up and a handgun.  

Q.  Dope? 

A.  Cocai ne.   And a handgun.  

Q.  And you coul d t el l  i t  was cocai ne? 

A.  Yeah.   Wel l ,  anybody t hat ' s been on t he st r eet s 
can l ook and see what  i t  i s .  

Q.  Appr oxi mat el y what  k i nd of  amount  di d you t hi nk 
you saw i n t he r esi dence at  t hat  t i me? 

A.  Numer ous——numer ous smal l  packages and one bi g 
chunk.  

.  .  .  .  

Q.  Di d you have any est i mat e as t o how much t ot al  
you saw on t he ki t chen t abl e? 
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A.  Fr om my exper i ence on t he st r eet s,  I ' d say 
anywher e f r om l i ke t wo t o t hr ee,  maybe mor e t han 
t hat .   At  l east  t wo t o t hr ee ounces.  

.  .  .  .  

Q.  Di d Mr .  Payano and you speak at  al l  bet ween t he 
t wo of  you? 

A.  No.   He spoke t o t he f r i end t hat  I  had went  wi t h.  

Q.  Di d you get  a good l ook at  t he gun t hat  was on 
t he t abl e? 

A.  Yes.  

Q.  Di d you not i ce anyt hi ng about  t he gun,  I  mean 
what  t ype of  gun i t  was? 

A.  I  knew i t  was a smal l  cal i ber .   I  assumed i t  was 
a 380 because I  seen i t  and I  know my si zes.   And 
I  descr i bed i t  t o Of f i cer  Lut z when I  cal l ed hi m 
t o t el l  hi m about  i t  t he next  day.  

.  .  .  .  

Q.  About  how l ong t ot al  wer e you i n Mr .  Payano' s 
k i t chen t hat  mor ni ng or  t hat  af t er noon? 

A.  I ' d say about  maybe l i ke f i ve t o t en mi nut es,  
gi ve or  t ake.  

.  .  .  .  

Q.  And how l ong di d you wai t  bef or e you l et  Of f i cer  
Lut z know what  you had seen at  905 West  Har r i son? 

A.  The next  mor ni ng.  

.  .  .  .  

Q.  What ' s t he next  r el evant  t hi ng t hat  happened or  
t hat  you obser ved on t hat  Monday,  Oct ober  3,  t he 
same day you gave t he i nf or mat i on t o Of f i cer  
Lut z? 

A.  Wel l ,  t hat  mor ni ng we .  .  .  r ode by t her e and I  
poi nt ed t he suspect  out .  And t hen I  went —— 
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Q.  Who di d you poi nt  hi m out  t o? 

A.  Of f i cer  Lut z and t he par t ner  t hat  was wi t h hi m at  
t he t i me.  

Q.  And you di d t hat  so Of f i cer  Lut z woul d know who 
you wer e t al k i ng about ? 

A.  Exact l y.  

Q.  And who di d you poi nt  out  t o Of f i cer  Lut z on t he 
mor ni ng of  Monday,  Oct ober  3[ ] ? 

A.  Mr .  Payano.  

Q.  And wher e was he when you poi nt ed hi m out  t o 
Of f i cer  Lut z? 

A.  St andi ng next  t o t he house.  

Af t er  answer i ng quest i ons f r om t he pr osecut i on,  t he def ense,  and 

t he cour t ,  Koj i s was di smi ssed f r om chamber s.  

¶29 The pr osecut i on t hen set  f or t h i t s j ust i f i cat i on f or  

t he admi ssi on of  Koj i s ' s t est i mony and t he i nf or mat i on he 

pr ovi ded t o Of f i cer  Lut z:  

Judge,  I  guess t he most  succi nct  way I  can put  t hi s 
i s .  .  .  i t  goes di r ect l y t o t he def ense i n t hi s  case.   
I f  t hi s wer e a s i t uat i on wher e Mr .  Payano' s def ense 
was [ " ] I  wasn' t  t he shoot er ,  I  never  f i r ed a shot ,  I  
di d not  commi t  t hi s cr i me, [ " ]  t hen I  woul d not  be 
of f er i ng t hi s.   I t  woul d be i mpr oper  ot her  act s and i t  
woul d be ver y c l ear .  

 What  makes i t  di f f er ent  i s t hat  t he def ense i n 
t hi s case i s t hat  he f i r ed t he shot  t hr ough t he door ,  
t hat  he di d so because he had a l ack of  knowl edge t hat  
i t  was t he pol i ce.   He says he di d not  ever  hear  t hem 
i dent i f y t hemsel ves as pol i ce,  ever  see any uni f or m,  
ever  see any badge,  ever  hear  any yel l i ng about  sear ch 
war r ant s.   And t hat  i s a f act ual  di sput e t hat  t he j ur y 
has t o sor t  out .  

 .  .  .  [ I ] n t hi s case t he Cour t  has an unusual l y 
c l ear  pi ct ur e of  exact l y wher e t hi s f i t s  i n because 
we' ve done t he t r i al  once.   And t he cour t  wi l l  r ecal l  
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t hat ,  not  onl y was i t  t he pr i v i l ege of  sel f - def ense 
t hat  was t he def ense i n t hi s case,  but  al so t hat  t he 
def ense used t he l ack of  any dr ugs as one of  i t s  
pr i mar y weapons t o def eat  t he case,  t hat  and t he 911 
t ape.   So you have a s i t uat i on wher e t he per son i s 
c l ai mi ng r easonabl e sel f - def ense.   And t hat  
i nst r uct i on of  cour se hi nges on obj ect i ve 
r easonabl eness and t he l ack of  any dr ugs.  

 I n f act ,  Mr .  Br ennan [ Payano' s f i r st  t r i al  
counsel ]  di d a ver y aggr essi ve and ef f ect i ve j ob of  
poi nt i ng out  t hat  i n t hi s case,  i f  any,  t hey t ook 
ever y st ep poss i bl e t o f i nd any r esi due,  t al ked t o 
t hem about  t he t est s t o f i nd r esi due [ of  dr ugs]  and 
al l  t hi s st uf f .   And ver y ef f ect i vel y poi nt ed out  t hat  
no dr ugs wer e r ecover ed.  

 The f act  t hat  on t he day bef or e t he ent r y 
occur r ed Mr .  Payano was seen packagi ng dr ugs wi t h t he 
same 380 on t he ki t chen t abl e i n hi s own ki t chen i s 
not  bei ng of f er ed t o show t hat  he i s " a dr ug deal er "  
and,  t her ef or e,  shoul d be f ound gui l t y.   I t  i s 
st r i ct l y bei ng of f er ed t o r ebut  t he def ense of  
r easonabl e sel f - def ense,  def ense of  ot her s.  

.  .  .  .  

 And i t  i s  speci f i cal l y st at ut or i l y  an except i on 
t o [ Wi s.  St at .  §]  904. 04 t o r ebut  a def ense.   The 
def ense has made i t  an i ssue.   And t hat ' s why i t  
shoul d be admi t t ed.   I t ' s  not  undul y pr ej udi c i al  
because i t  f ocuses on t he def ense.   And t he l i mi t i ng 
i nst r uct i on —— i n t hi s case t he l i mi t i ng i nst r uct i on 
wi l l  be much mor e ef f ect i ve t han i t  i s  i n so many 
" ot her  act s"  cases because t hat  i nst r uct i on can be 
wr i t t en t o di r ect  t he j ur y ' s at t ent i on t hat  t hi s 
evi dence i s onl y t o be const r ued when wei ghi ng t he 
def ense of  sel f - def ense.  
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 And .  .  .  we can l i mi t  i t  and r educe gr eat l y any 
possi bi l i t y  or  r i sk of  unf ai r ness by emphasi z i ng t o 
t he j ur y t hat  t he onl y r eason t hat  t he evi dence was 
admi t t ed and t he onl y r el evance of  Mr .  Koj i s ' [ s]  
t est i mony i s when you wei gh sel f - def ense.   And i t  can 
be l i mi t ed t o t hat  pur pose.   And we can gr eat l y 
mi ni mi ze any r i sk of  undue i nf l uence.   But  i t  i s  as 
r el evant  as any evi dence I  can i magi ne t o r ebut  sel f -
def ense.  

( Emphasi s added. )   

¶30 Fol l owi ng t hi s of f er  of  pr oof ,  Payano' s def ense 

counsel ,  Heat her  Pant oga,  voi ced her  v i gor ous obj ect i on t o t he 

admi ssi on of  Koj i s ' s t est i mony or  any r ef er ence t o t he 

i nf or mat i on he pr ovi ded Of f i cer  Lut z.   Speci f i cal l y,  Payano' s 

def ense counsel  ar gued t hat  t he evi dence was " whol l y i r r el evant "  

because i t  " doesn' t  have anyt hi ng t o do wi t h t hi s def ense whi ch 

i s what  was Tony Payano' s .  .  .  st at e of  mi nd when he f i r ed t hat  

shot . "   Def ense counsel  cont i nued as f ol l ows:  

Now,  i n or der  t o c l ai m——and I  t hi nk even t hi s i s  
a st r et ch——but  t o c l ai m t hat  i t  goes t o t he t heor y of  
def ense i s t o make a pr esumpt i on about  some ar chet ype 
of  dr ug deal er s and how t hey behave.   Ther e' s no 
f oundat i on f or  t hat .   I t ' s  i mpr oper .  

 And,  f ur t her  .  .  .  Mr .  Koj i s t est i f i ed he saw 
dr ugs on t he t abl e.  .  .  .    [ H] e t est i f i ed t her e was 
no dr ug deal i ng.   Nobody bought  dr ugs t hat  day.   He 
di dn' t  buy dr ugs.   Hi s f r i end di dn' t  buy dr ugs.   Ther e 
w[ er e]  dr ugs on t he t abl e.   He di d t est i f y t hat  Tony 
Payano was t ouchi ng t hose dr ugs.   Nobody el se was 
t ouchi ng t hose dr ugs.   He di dn' t  hear  any conver sat i on 
r evol v i ng ar ound dr ugs.   I t ' s  i r r el evant .  

 And even i f  t hi s Cour t  deci ded t hat  i t  wer e 
r el evant ,  al t hough I  t hi nk i t  i s  not  r el evant ,  i t  i s  
evi dence of  ot her  act s.  

 And i t ' s  hi ghl y pr ej udi c i al .   I f  t he St at e want s 
t o br i ng Tony Payano i n and pai nt  hi m as a dr ug deal er  
i n t he backdoor  way,  t hey shoul d have char ged hi m wi t h 
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possessi on or  di st r i but i on of  dr ugs i n t he f i r st  pl ace 
and had [ Mr .  Koj i s]  t est i f y i n t hat  t r i al .   Thi s i s 
not  about  t hat .  

¶31 Af t er  l i s t eni ng t o t he ar gument s,  Judge Chr i st enson 

expl ai ned why she woul d al l ow t he pr osecut i on t o submi t  Koj i s ' s 

t est i mony and t he i nf or mat i on he pr ovi ded Of f i cer  Lut z as 

evi dence.   Judge Chr i st enson sai d t he f ol l owi ng:  

I t  i s  not  about  Mr .  Payano' s bei ng a dr ug deal er .   But  
havi ng l i s t ened t o t he t est i mony i n t he l ast  case,  t he 
j ur y c l ear l y was l ef t  wi t h t he i mpr essi on because of  
pr et r i al  r ul i ngs and because of  agr eement s bet ween 
at t or neys .  .  .  .  

 The j ur y,  I  bel i eve,  was l ef t  wi t h t he i mpr essi on 
t hat  t hi s sear ch war r ant  was somehow ar bi t r ar y,  based 
on not hi ng,  t hat  t he pol i ce came st or mi ng i nt o a pl ace 
wi t h no basi s r eal l y f or  doi ng t hat ,  t hat  i t  may have 
been somehow a vi ol at i on of  Mr .  Payano' s r i ght s,  t hat  
Mr .  Payano was a somet i me beaut i c i an or  hai r  cut t er ,  
t hat  hi s Engl i sh was not  good,  and t hat  he had no 
r eason t o expect  t he pol i ce t o be comi ng.   And i n t hat  
cont ext ,  I  t hi nk sel f - def ense i s f r amed somewhat  
di f f er ent l y.  

 Sel f - def ense i s,  as def i ned i n [ Wi s.  St at .  §]  
939. 48,  a per son who i s pr i v i l eged t o i nt ent i onal l y 
use f or ce agai nst  anot her  f or  t he pur pose of  
pr event i ng or  t er mi nat i ng what  t he per son r easonabl y 
bel i eves t o be an unl awf ul  i nt er f er ence wi t h hi s or  
her  per son.   And by ext ensi on,  i t  goes t o t he 
pr ot ect i on of  ot her s.  

 The j ur y c l ear l y has t o be abl e t o deal  wi t h what  
i s r easonabl e under  t hose ci r cumst ances f or  a 
r easonabl e per son.   I  t hi nk t hat  t he t est i mony f r om 
Mr .  Koj i s,  whi ch c l ear l y pl aces i nt o cont ext  what  t he 
pol i ce wer e doi ng t her e and what  Mr .  Payano was 
obser ved wi t h on t he day bef or e,  hel ps t he j ur y t o 
assess r easonabi l i t y .   I t  does pr ovi de,  I  t hi nk,  a 
somewhat  di f f er ent  under st andi ng f or  t he j ur y about  
what  was goi ng on.  

 I t  does not  obvi ousl y gi ve t he j ur y t he answer  
about  what  was i n Mr .  Payano' s mi nd or  what  he 
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under st ood.   Those i ssues ar e st i l l  f or  t hem t o deal  
wi t h.  

 The St at e wi l l  not  be al l owed t o suggest  t hat  Mr .  
Payano i s a dr ug deal er .   I  t hi nk Mr .  Koj i s shoul d 
c l ear l y t est i f y t hat  he di dn' t  go t her e l ooki ng f or  
dr ugs,  t hat  nei t her  he nor  hi s f r i end bought  dr ugs,  
t hat  t her e was no dr ug t r ansact i on goi ng on.   But  I  
t hi nk i t  i s  t est i mony t hat  pl aces i nt o cont ext  t he 
ent i r e s i t uat i on.   And I  t hi nk i t  i s  i mpor t ant  t o t he 
j ur y t o be abl e t o st r uggl e wi t h what  Mr .  Payano 
r easonabl y bel i eved at  t he t i me t he sear ch war r ant  was 
execut ed.  

¶32 At t or ney Pant oga sought  t o per suade t he cour t  t hat  i t  

shoul d excl ude al l  evi dence of  dr ugs f r om ei t her  s i de.   

Assi st ant  Di st r i ct  At t or ney Thomas L.  Pot t er  r epl i ed as f ol l ows:  

 [ T] he maj or  i ssue i n t hi s case[  ]  i s  why di d Tony 
Payano f i r e t he shot ?  Di d he f i r e t he shot  t hr ough 
t he door  because he was i nnocent ,  had no cl ue at  al l  
t hat  t hi s was t he pol i ce execut i ng t he sear ch war r ant  
and was mer el y t r y i ng t o pr ot ect  hi s mot her  i n t he 
mi ddl e of  t he day f r om ar med t hugs wi t h s l edgehammer s 
who ar e t r y i ng t o br eak down hi s  door  i n t he mi ddl e of  
t he day?  That ' s t he def ense ver si on.  

The St at e' s ver si on i s no,  no.   He needed t o buy 
a f ew mi nut es of  t i me t o f l ush t he dr ugs.   And t he 
j ur y has t o pi ck bet ween t hose compet i ng mot i vat i ons 
f or  f i r i ng t he shot .  

¶33 The cour t  r esponded wi t h t he f ol l owi ng:  

I  do t hi nk t hat  t he cont ext  and t he t est i mony of  t hi s 
wi t ness i s somet hi ng t hat  t he j ur y shoul d hear  f or  a 
ver y nar r ow poi nt .   And I  cer t ai nl y wi l l  i nst r uct  t he 
j ur y t hat  t hey ar e t o consi der  t hi s onl y on t he i ssue 
of  whet her  or  not  Mr .  Payano r easonabl y bel i eved t hat  
i t  was ar med t hugs t hat  wer e at t acki ng hi s door .  

Wi t h t hat  expl anat i on,  t he cour t  per mi t t ed t he St at e t o use 

Koj i s ' s t est i mony and t he i nf or mat i on he pr ovi ded Of f i cer  Lut z  

as evi dence agai nst  Payano.  
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¶34 Koj i s ' s t est i mony and t he i nf or mat i on he pr ovi ded 

Of f i cer  Lut z wer e bot h r ef er enced mul t i pl e t i mes dur i ng Payano' s  

second t r i al ,  but  t her e i s no i ndi cat i on t hat  t he evi dence was 

used f or  any pur pose out si de t he nar r ow scope def i ned by t he 

c i r cui t  cour t . 6  See Payano,  312 Wi s.  2d 224,  ¶¶31,  35.   Af t er  

eval uat i ng t he evi dence and r ecei v i ng i nst r uct i ons,  t he j ur y 

r et ur ned a gui l t y ver di ct  agai nst  Payano on al l  t hr ee count s 

af t er  about  ei ght  hour s of  del i ber at i ons.   The cour t  sent enced 

Payano t o 12 year s and 6 mont hs of  i ni t i al  conf i nement  and 5 

year s of  ext ended super vi s i on on t he count  of  second- degr ee 

r eckl ess i nj ur y whi l e ar med and t wo concur r ent  t er ms of  3 year s 

conf i nement  and 2 year s of  ext ended super vi s i on on t he t wo 

count s of  second- degr ee r eckl essl y endanger i ng saf et y whi l e 

ar med.   The sent ences on count s t wo and t hr ee wer e made 

concur r ent  t o t he sent ence i n count  one.  

¶35 Payano appeal ed hi s convi ct i ons t o t he cour t  of  

appeal s,  ar gui ng t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed 

i t s di scr et i on by admi t t i ng Koj i s ' s t est i mony and t he 

i nf or mat i on he pr ovi ded t o Of f i cer  Lut z.   See Payano,  312 

Wi s.  2d 224,  ¶1.   He al so asser t ed t hat  such er r or  was not  

har ml ess.   See i d.   Fol l owi ng t he t hr ee- st ep anal ysi s set  f or t h 

i n Sul l i van,  216 Wi s.  2d at  772- 73,  a unani mous cour t  of  appeal s 

agr eed wi t h Payano.   I t  r ever sed hi s convi ct i ons and r emanded 

                                                 
6 Accor di ng t o our  r evi ew of  t he r ecor d,  i t  does not  appear  

t hat  t he c i r cui t  cour t  i ssued a caut i onar y i nst r uct i on as i t  
sai d i t  woul d;  however ,  nei t her  par t y f or mal l y r equest ed such an 
i nst r uct i on.   See i nf r a,  ¶102 n. 24.  
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t he mat t er  f or  a new t r i al .   Payano,  312 Wi s.  2d 224,  ¶1.   The 

cour t  of  appeal s hel d t he f ol l owi ng:  ( 1)  t he ot her  act s evi dence 

of f er ed by t he pr osecut i on was not  r el evant  evi dence as def i ned 

by Wi s.  St at .  § 904. 01,  i d. ,  ¶¶23- 25,   and ( 2)  i n t he 

al t er nat i ve,  t he ot her  act s evi dence of f er ed by t he pr osecut i on 

pr esent ed a " danger  of  unf ai r  pr ej udi ce [ t hat ]  out wei ghed [ i t s]  

pr obat i ve val ue, "  i d. ,  ¶¶26,  28,  31- 32. 7 

¶36 I n t er ms of  r el evance,  t he cour t  of  appeal s  s t at ed 

t hat  i t  was " not  per suaded t hat  Koj i s ' [ s]  t est i mony r egar di ng 

t he pr esence of  cocai ne and a gun at  Payano' s r esi dence t he day 

bef or e suppor t s t he i nf er ence ur ged by t he St at e,  i . e. ,  t hat  

Payano woul d r easonabl y have known t he pol i ce had a sear ch 

war r ant . "   Payano,  312 Wi s.  2d 224,  ¶24.   I nst ead,  t he cour t  

agr eed wi t h Payano:  

[ T] he al l eged pr esence of  cocai ne at  [ Payano' s]  
r esi dence t he day bef or e t he shoot i ng no mor e suppor t s 
t he pr oposi t i on t hat  he t hus bel i eved t hat  t he men 
at t empt i ng t o br eak down hi s door  wer e pol i ce,  t han i t  
does t he not i on t hat  Payano bel i eved t hey wer e 
hoodl ums seeki ng t o har m hi m,  hi s mot her ,  and hi s 
cousi n,  and st eal  t he cocai ne.   

I d.  ( i nt er nal  quot at i on omi t t ed) .   Because t he cour t  of  appeal s  

r ul ed t hat  t he ot her  act s evi dence was not  r el evant ,  i t  decl ar ed 

                                                 
7 The cour t  of  appeal s agr eed wi t h t he St at e' s  asser t i on 

t hat  t he ot her  act s evi dence was of f er ed f or  a pr oper  pur pose 
under  Wi s.  St at .  § 904. 04( 2)  when i t  ar gued t hat  t he evi dence 
was bei ng of f er ed t o pr ovi de cont ext  and t o r ebut  Payano' s c l ai m 
of  sel f - def ense.   See St at e v.  Payano,  2008 WI  App 74,  ¶¶17- 19,  
312 Wi s.  2d 224,  752 N. W. 2d 378;  see al so Sul l i van,  216 
Wi s.  2d at  783.    
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t hat  t he c i r cui t  cour t  er r ed i n admi t t i ng such evi dence.   I d. ,  

¶25.   

¶37 Beyond decl ar i ng t hat  t he ot her  act s evi dence was not  

r el evant ,  t he cour t  of  appeal s  concl uded t hat  t he evi dence' s  

unf ai r  pr ej udi ce subst ant i al l y  out wei ghed i t s pr obat i ve val ue.   

See i d. ,  ¶¶26- 32.   I n wei ghi ng t he unf ai r  pr ej udi ce agai nst  t he 

pr obat i ve val ue,  t he cour t  began by not i ng t hat  i t  had al r eady 

det er mi ned t he ot her  act s evi dence was not  r el evant ,  and t hus,  

t he cour t  st at ed t hat  t he pr obat i ve val ue of  t he evi dence,  " i f  

any,  i s  negl i gi bl e. "   I d. ,  ¶28.   The cour t  of  appeal s t hen 

deci ded t hat  t he evi dence caused Payano unf ai r  pr ej udi ce because 

" t he l ogi cal  i nf er ence f or  t he j ur y t o dr aw"  f r om t he ot her  act s  

evi dence i s " t hat  Payano was a dr ug deal er . "   I d. ,  ¶¶31- 32.   

Ther ef or e,  t he cour t  of  appeal s concl uded t hat  t he c i r cui t  cour t  

" er r oneousl y exer ci sed i t s di scr et i on i n admi t t i ng t he ot her  

act s evi dence. "   I d. ,  ¶32.  

¶38 Af t er  det er mi ni ng t hat  t he c i r cui t  cour t ' s  exer ci se of  

di scr et i on was er r oneous and t hat  t he ot her  act s evi dence 

submi t t ed by t he St at e shoul d not  have been admi t t ed,  t he cour t  

of  appeal s hel d t hat  t he c i r cui t  cour t ' s  er r or  was not  har ml ess 

because t he evi dence " ' cr eat ed a def i ni t e r i sk t hat  t he 

convi ct i on mi ght  be based on t hat  evi dence. ' "   I d. ,  ¶37 ( quot i ng 

St at e v.  Spr aggi n,  77 Wi s.  2d 89,  101- 02,  252 N. W. 2d 94 ( 1977) ) .   

Ul t i mat el y,  t he cour t  concl uded t hat  i t  coul d not  say wi t h any 

degr ee of  cer t ai nt y t hat  t he c i r cui t  cour t ' s  deci s i on t o admi t  

t he ot her  act s evi dence " di d not  i nf l uence t he j ur y or  had such 

[ a]  s l i ght  ef f ect  as t o be de mi ni mus. "   I d. ,  ¶36 ( i nt er nal  
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quot at i on and ci t at i ons omi t t ed) .   Consequent l y,  t he cour t  of  

appeal s or der ed t hat  Payano' s convi ct i ons be r ever sed and t hat  

hi s case be r emanded f or  a new t r i al .  

¶39 We gr ant ed t he St at e' s pet i t i on f or  r evi ew on Jul y 28,  

2008.    

I I .  STANDARD OF REVI EW  

¶40 Thi s case r equi r es us t o det er mi ne whet her  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s  di scr et i on when i t  al l owed t he 

admi ssi on of  ot her  act s evi dence agai nst  Payano.   See Sul l i van,  

216 Wi s.  2d at  780- 81;  see al so St at e v.  Davi dson,  2000 WI  91,  

¶53,  236 Wi s.  2d 537,  613 N. W. 2d 606;  St at e v.  Phar r ,  115 

Wi s.  2d 334,  342,  340 N. W. 2d 498 ( 1983) .    

¶41 I n t hese ci r cumst ances,  we ar e t o det er mi ne whet her  

t he c i r cui t  cour t  " r evi ewed t he r el evant  f act s;  appl i ed a pr oper  

st andar d of  l aw;  and usi ng a r at i onal  pr ocess,  r eached a 

r easonabl e concl usi on. "   Davi dson,  236 Wi s.  2d 537,  ¶53 ( c i t i ng 

Sul l i van,  216 Wi s.  2d at  780- 81) ;  see al so St at e v.  Hunt ,  2003 

WI  81,  ¶34,  263 Wi s.  2d 1,  666 N. W. 2d 771.   I f ,  f or  what ever  

r easons,  t he c i r cui t  cour t  f ai l ed t o del i neat e t he f act or s t hat  

i nf l uenced i t s deci s i on,  t hen i t  er r oneousl y exer ci sed i t s 

di scr et i on.   Hunt ,  263 Wi s.  2d 1,  ¶34;  see al so Sul l i van,  216 

Wi s.  2d at  781;  Phar r ,  115 Wi s.  2d at  342- 43.   However ,  

" [ r ] egar dl ess of  t he ext ent  of  t he t r i al  cour t ' s  r easoni ng,  we 

wi l l  uphol d a di scr et i onar y deci s i on i f  t her e ar e f act s i n t he 

r ecor d whi ch woul d suppor t  t he t r i al  cour t ' s  deci s i on had i t  

f ul l y  exer ci sed i t s di scr et i on. "   St at e v.  Shi l l cut t ,  116 

Wi s.  2d 227,  238,  341 N. W. 2d 716 ( Ct .  App.  1983)  ( c i t i ng Hammen 
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v.  St at e,  87 Wi s.  2d 791,  800,  275 N. W. 2d 709 ( 1979) ) ;  see al so 

Sul l i van,  216 Wi s.  2d at  781;  Phar r ,  115 Wi s.  2d at  343.  

I I I .  DI SCUSSI ON 

¶42 The St at e cont ends t hat  t he c i r cui t  cour t  cor r ect l y 

admi t t ed t he ot her  act s evi dence and t hat  t he cour t ' s  deci s i on 

shoul d not  have been di st ur bed by t he cour t  of  appeal s.   

Accor di ng t o t he St at e,  t he cour t  of  appeal s er r ed by appl y i ng 

t he wr ong st andar d of  r evi ew.   I n par t i cul ar ,  t he St at e al l eges 

t hat ,  " [ w] hi l e set t i ng f or t h t he appr opr i at e st andar d of  r evi ew—

—r evi ew f or  an er r oneous exer ci se of  di scr et i on" ——t he cour t  of  

appeal s f ai l ed t o " seek[ ]  r easons t o sust ai n t he c i r cui t  cour t ' s  

r easonabl e deci s i on. "   I nst ead,  i t  c l ai ms,  " t he cour t  of  appeal s 

r ever sed t he ci r cui t  cour t  seemi ngl y because i t  di d not  agr ee 

wi t h t he c i r cui t  cour t ' s  r ul i ng. "   The St at e ar gues t hat  t he 

c i r cui t  cour t  shoul d have been uphel d because i t  " under t ook a 

r easonabl e i nqui r y,  and a r easonabl e j udge coul d have made t hi s  

r ul i ng. "    

¶43 The St at e suppor t s i t s posi t i on by empl oyi ng t he 

t hr ee- par t  t est  set  f or t h i n Sul l i van.   Fi r st ,  t he St at e 

decl ar es t hat  t he pur poses f or  whi ch t he ot her  act s evi dence was 

of f er ed——t o pr ovi de cont ext  and t o r ebut  Payano' s sel f - def ense 

cl ai m——ar e pr oper  pur poses under  Wi s.  St at .  § 904. 04( 2) .   See 

Payano,  312 Wi s.  2d 224,  ¶¶17- 19.   I n t hi s r egar d,  i t  does not  

di f f er  f r om t he cour t  of  appeal s.   I d.  

¶44 Second,  t he St at e c l ai ms t hat  i t s ot her  act s evi dence 

was hi ghl y r el evant  f or  bot h r ebut t i ng t he r easonabl eness of  

Payano' s sel f - def ense cl ai m and pr ovi di ng cont ext .   I n t er ms of  
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r ebut t i ng Payano' s c l ai m of  sel f - def ense and def ense of  ot her s,  

t he St at e ar gues t hat ,  " [ u] nder  t he l ow t hr eshol d f or  

r el evance, "  t he cour t  of  appeal s shoul d have sust ai ned t he 

ci r cui t  cour t ' s  r ul i ng because t he ot her  act s ev i dence " made i t  

mor e l i kel y t hat  Payano knew ( or  shoul d have known)  at  t he t i me 

t he sear ch war r ant  was execut ed,  t hat  i t  was t he pol i ce,  not  

ar med t hugs,  who wer e at  hi s door . "   As t o cont ext ,  t he St at e 

asser t s t hat  t he cour t  of  appeal s " i gnor ed t he cont ext  pur pose 

f or  whi ch t he evi dence was hi ghl y r el evant . "   Accor di ng t o t he 

St at e,  i t s  pr of f er ed ot her  act s evi dence was r el evant  t o cont ext  

because i t  woul d assi st  t he j ur y i n under st andi ng what  t he 

pol i ce wer e doi ng at  905 West  Har r i son Avenue on Oct ober  3,  

2005.   I n shor t ,  " i t  ' f i l l ed i n t he gaps'  as t o why t he pol i ce 

wer e at  Payano' s r esi dence t o begi n wi t h. "  

¶45 Fi nal l y,  t he St at e ar gues t hat  t he danger  of  unf ai r  

pr ej udi ce f r om t he admi ssi on of  t he ot her  act s evi dence i n t hi s 

case does not  subst ant i al l y  out wei gh t he pr obat i ve val ue of  t hat  

evi dence.   The St at e c l ai ms t hat  t he cour t  of  appeal s er r ed i n 

t he f ol l owi ng ways:  ( 1)  i t  " set  t he pr ej udi ce st andar d t oo hi gh,  

because i f  i t  had consi der ed t he evi dence i n t er ms of  t he 

cont ext  pur pose .  .  .  i t  woul d have concl uded .  .  .  t hat  t he 

pr obat i ve val ue of  t he evi dence was equal  or  c l ose t o i t s 

pr ej udi c i al  ef f ect ,  t her eby r ender i ng t he evi dence admi ssi bl e" ;  

( 2)  i t  di d not  appr eci at e t he val ue of  t he ot her  act s evi dence 

as i t  r el at ed t o Payano' s c l ai m of  sel f - def ense,  t hus unf ai r l y 

depr i v i ng t he St at e of  i t s  abi l i t y  t o pr ove i t s case,  because 

t hat  evi dence was t he onl y way f or  t he St at e t o pr ove,  beyond a 
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r easonabl e doubt ,  t he obj ect i ve unr easonabl eness of  t he sel f -

def ense cl ai m;  and ( 3)  i t  " di sr egar ded t he f act s of  t he case 

when i t  f ound t hat  t he c i r cui t  cour t ' s  l i mi t at i ons on t he 

evi dence and t he par t i es '  admoni t i ons t o t he j ur y di d not  

suf f i ce t o mi t i gat e t he pr ej udi ci al  ef f ect "  of  t he ot her  act s 

evi dence.   Thus,  accor di ng t o t he St at e,  t he pr obat i ve val ue of  

t he ot her  act s evi dence was gr eat er  t han,  or  at  l east  equal  t o,  

t he danger  i t  pr esent ed f or  unf ai r  pr ej udi ce.  

¶46 As an al t er nat i ve,  t he St at e ar gues t hat ,  i f  t hi s 

cour t  shoul d f i nd t hat  t he c i r cui t  cour t  commi t t ed er r or  by 

admi t t i ng t he ot her  act s evi dence,  t he er r or  shoul d be 

consi der ed har ml ess and Payano' s convi ct i on shoul d be uphel d.   

The St at e c l ai ms t hat  t he unt ai nt ed evi dence pr esent ed at  t r i al ,  

whi ch i ncl uded t est i mony f r om Of f i cer  Lut z  and t he ot her  

of f i cer s who at t empt ed t o execut e t he sear ch war r ant ,  

est abl i shed beyond a r easonabl e doubt  t hat  Payano knew or  shoul d 

have known t hat  i t  was t he pol i ce at  t he apar t ment  door  and t hat  

hi s act i ons wer e i nt ended t o wound or  k i l l  one of  t he of f i cer s.   

¶47 Payano di sagr ees st r enuousl y.   He cl ai ms t hat  t he 

cour t  of  appeal s '  deci s i on was cor r ect  when i t  scr upul ousl y 

appl i ed Sul l i van t o r ever se t he ci r cui t  cour t ' s  er r oneous 

r ul i ng.   Payano ar gues t hat  t he ot her  act s evi dence was not  

admi ssi bl e because i t  l acked r el evancy and because i t s danger  of  

unf ai r  pr ej udi ce f ar  exceeded any pr obat i ve val ue t he evi dence 

may have had.   I n par t i cul ar ,  Payano st at es t hat  t he ot her  act s 

evi dence " di d not  act ual l y r el at e t o any f act  consequent i al  t o 

ei t her  t he char ges or  [ hi s]  def enses"  but  di d unf ai r l y pr ej udi ce 
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hi m because i t  pai nt ed hi m as a dr ug deal er  " even t hough he was 

not  char ged wi t h or  t r i ed on any dr ug- r el at ed cr i me. "   

¶48 Al t hough Payano concedes t hat  t he St at e of f er ed t he 

ot her  act s evi dence f or  a pr oper  pur pose,  he cl ai ms t hat  t he 

evi dence was " whol l y i r r el evant "  t o any consequent i al  f act  i n 

t he case.   Payano suppor t s hi s  i r r el evancy ar gument  wi t h t he 

f ol l owi ng comment :  " Her e,  i t  i s  not  mor e l i kel y t hat  Payano 

l acked a r easonabl e bel i ef  t hat  he and hi s f ami l y member s wer e 

i n danger  on Oct ober  3,  2005,  s i mpl y because he was al l egedl y 

obser ved packagi ng cocai ne i n hi s r esi dence on Oct ober  2,  2005. "    

¶49 Fi nal l y,  Payano st at es t hat  t he ot her  act s ev i dence 

was unf ai r l y pr ej udi c i al  because i t  cr eat ed t he per cept i on t hat  

he was a dr ug deal er .   Accor di ng t o Payano,  t he admi ssi on of  t he 

ot her  act s evi dence " cr eat ed an oppor t uni t y f or  t he j ur y t o 

concl ude,  i mper mi ssi bl y .  .  .  t hat  [ he]  f i r ed t he shot  not  i n 

sel f - def ense or  i n def ense of  ot her s,  but  because he was a ' dr ug 

deal er . ' "   I n f act ,  Payano cl ai ms,  hi s case " pr esent s a c l assi c 

exampl e of  how ' ot her  act s '  evi dence can unf ai r l y pr ej udi ce a 

def endant "  by i mpr oper l y i nf l uenci ng t he j ur y.   Payano t hen 

asser t s t hat  t he danger  of  unf ai r  pr ej udi ce f r om t he ot her  act s 

evi dence " c l ear l y and subst ant i al l y  out wei ghed any possi bl e 

pr obat i ve val ue"  associ at ed wi t h t he evi dence.  

¶50 Payano emphasi zes t hat  t he admi ssi on of  t he evi dence 

was not  har ml ess er r or .   Payano agr ees wi t h t he cour t  of  appeal s  

t hat  t he er r or  was not  har ml ess because t he evi dence por t r ayed 

hi m as an ar med dr ug deal er .   I d. ,  ¶¶35- 37.   As Payano sees i t ,  

" The er r oneous admi ssi on of  t hi s power f ul  evi dence cer t ai nl y 
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af f ect ed [ hi s]  subst ant i al  r i ght  t o pr of f er  l egi t i mat e l egal  

def enses t o t he char ged count s  wi t hout  t he i nt er f er ence of  

i r r el evant  and i mper mi ssi bl e ' ot her  act s '  evi dence. "   

Consequent l y,  Payano asks t hat  we af f i r m t he cour t  of  appeal s '  

deci s i on and r emand t he case f or  a new t r i al .  

¶51 I n our  r evi ew,  t he ul t i mat e quest i on " i s not  whet her  

t hi s cour t  woul d have admi t t ed t he ot her  [ act s]  evi dence,  but  

whet her  t he t r i al  cour t  exer ci sed i t s di scr et i on i n accor dance 

wi t h accept ed l egal  st andar ds and i n accor dance wi t h t he f act s 

of  r ecor d. "   Davi dson,  236 Wi s.  2d 537,  ¶53 ( i nt er nal  quot at i ons 

and ci t at i ons omi t t ed) ;  see al so Hunt ,  263 Wi s.  2d 1,  ¶42;  

Phar r ,  115 Wi s.  2d at  342.   Evi dence i n t he r ecor d shoul d 

demonst r at e " t hat  di scr et i on was i n f act  exer ci sed and t he basi s 

of  t hat  exer ci se of  di scr et i on shoul d be set  f or t h. "   Hunt ,  263 

Wi s.  2d 1,  ¶42 ( i nt er nal  quot at i ons and ci t at i ons omi t t ed) .   The 

r easons st at ed i n t he r ecor d need not  be exhaust i ve.   " I t  i s  

enough t hat  t hey i ndi cat e t o t he r evi ewi ng cour t  t hat  t he t r i al  

cour t  under t ook a r easonabl e i nqui r y and exami nat i on of  t he 

f act s and t he r ecor d shows t hat  t her e i s a r easonabl e basi s f or  

t he .  .  .  cour t ' s  det er mi nat i on. "   St at e v.  Jeske,  197 

Wi s.  2d 905,  912,  541 N. W. 2d 225 ( Ct .  App.  1995)  ( i nt er nal  

quot at i ons and c i t at i ons omi t t ed)  ( el l i psi s i n or i gi nal ) .   The 

ci r cui t  cour t ' s  deci s i on wi l l  be uphel d " unl ess i t  can be sai d 

t hat  no r easonabl e j udge,  act i ng on t he same f act s and 

under l y i ng l aw,  coul d r each t he same concl usi on. "   I d.  at  913.    

¶52 We concl ude t hat ,  because t he c i r cui t  cour t  made i t s 

r ul i ng usi ng t he appr opr i at e l egal  st andar ds under  Sul l i van,  
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suf f i c i ent l y expl ai ned i t s r at i onal e on t he r ecor d,  and came t o 

a r easonabl e concl usi on,  we must  af f i r m i t s deci s i on t o admi t  

t he ot her  act s evi dence agai nst  Payano.   The ci r cui t  cour t ' s  

deci s i on was not  a deci s i on t hat  no r easonabl e j udge coul d make.   

See Hunt ,  263 Wi s.  2d 1,  ¶42;  Davi dson,  236 Wi s.  2d 537,  ¶53;  

Phar r ,  115 Wi s.  2d at  342;  Jeske,  197 Wi s.  2d at  912- 13.  

A.  Over vi ew of  Ot her  Act s Evi dence 

¶53 For  many year s,  char act er  evi dence, 8 such as evi dence 

of  ot her  cr i mes,  wr ongs,  or  act s,  was admi ssi bl e onl y when i t  

                                                 
8 Al t hough somet i mes r ef er r ed t o as " pr opensi t y  evi dence, "  

we use t he t er m " char act er  evi dence"  t hr oughout  t hi s opi ni on 
when r ef er r i ng br oadl y t o " [ e] v i dence r egar di ng someone' s 
per sonal i t y t r ai t s;  evi dence of  a per son' s mor al  st andi ng i n a 
communi t y. "   Bl ack' s Law Di ct i onar y 576 ( 7t h ed.  1999) .   One 
cat egor y of  char act er  evi dence i s " ot her  act s"  evi dence,  whi ch 
i s gover ned i n Wi sconsi n by Wi s.  St at .  § 904. 04( 2) .   See 7 
Dani el  D.  Bl i nka,  Wi sconsi n Pr act i ce Ser i es:  Wi sconsi n Evi dence 
§ 404. 1 at  145- 46 ( 3d ed.  2008) .   Pr of essor  Bl i nka def i nes ot her  
act s evi dence as f ol l ows:  

" Ot her  act s"  embr ace a wi de var i et y of  human conduct .   
Wi s[ consi n]  St at .  § 904. 04( 2)  appl i es t o " cr i mes,  
wr ongs,  or  act s"  t hat  occur r ed at  some t i me and pl ace 
ot her  t han t he event  bei ng l i t i gat ed.   Most  of t en t he 
" act "  i s  a di scr et e event ,  occur r i ng at  a par t i cul ar  
t i me and pl ace,  yet  i t  may al so be l ar gel y ver bal  i n 
char act er  ( e. g. ,  a t hr eat  t o k i l l ) .   The i nci dent  need 
not  have r esul t ed i n a cr i mi nal  convi ct i on or  a c i v i l  
j udgment .   Nor  must  i t  const i t ut e a " bad"  act  
( al t hough i t  of t en i s) .   The " ot her "  act  may have 
occur r ed bef or e or  af t er  t he event  whi ch i s bei ng 
l i t i gat ed,  pr ovi ded i t  i s  r el evant .   Mor eover ,  t he 
ot her  act  may be t hat  of  a par t y,  a wi t ness or  a t hi r d 
per son.   The key i s r el evance:  What  i s i t  bei ng 
of f er ed t o pr ove,  and does i t  have any t endency t o 
make t hat  pr oposi t i on mor e or  l ess l i kel y? 

Bl i nka,  supr a,  § 404. 6 at  173- 75 ( i nt er nal  f oot not es omi t t ed) .  
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di r ect l y pr oved an el ement  of  t he cr i me,  such as " gui l t y 

knowl edge"  or  " speci f i c  i nt ent . "   See Paul son v.  St at e,  118 

Wi s.  89,  98- 99,  94 N. W.  771 ( 1903) .   Evi dence of  " ot her  act s"  

was i nadmi ssi bl e i f  i t  was of f er ed " f or  t he pur pose of  pr ovi ng 

gener al  char act er ,  cr i mi nal  pr opensi t y or  gener al  di sposi t i on on 

t he i ssue of  gui l t  or  i nnocence. "   Whi t t y v.  St at e,  34 

Wi s.  2d 278,  291- 92,  149 N. W. 2d 557 ( 1967)  ( " [ S] uch evi dence,  

whi l e havi ng pr obat i ve val ue,  i s not  l egal l y or  l ogi cal l y 

r el evant  t o t he cr i me char ged. " ) .    

¶54 I n Whi t t y,  t he cour t  r ecogni zed f our  separ at e bases 

f or  excl udi ng ot her  act s evi dence:  

( 1)  The over st r ong t endency t o bel i eve t he 
def endant  gui l t y  of  t he char ge mer el y because he i s a 
per son l i kel y t o do such act s;  ( 2)  t he t endency t o 
condemn not  because he i s bel i eved gui l t y of  t he 
pr esent  char ge but  because he has escaped puni shment  
f r om ot her  of f enses;  ( 3)  t he i nj ust i ce of  at t acki ng 
one who i s not  pr epar ed t o demonst r at e t he at t acki ng 
evi dence i s f abr i cat ed;  and ( 4)  t he conf usi on of  
i ssues whi ch mi ght  r esul t  f r om br i ngi ng i n evi dence of  
ot her  cr i mes.  

I d.  at  292;  see al so Hunt ,  263 Wi s.  2d 1,  ¶30;  Sul l i van,  216 

Wi s.  2d at  782- 83.   Over  t i me,  however ,  cour t s per mi t t ed t he 

admi ssi on of  ot her  act s evi dence when i t  was pr obat i ve f or  some 

ot her  speci f i ed pur pose.   Whi t t y not ed t hat  " evi dence of  pr i or  

cr i mes [ ot her  act s]  i s  admi ssi bl e when such evi dence i s 

par t i cul ar l y pr obat i ve i n showi ng el ement s of  t he speci f i c  cr i me 

char ged,  i nt ent ,  i dent i t y,  syst em of  cr i mi nal  act i v i t y,  t o 

i mpeach cr edi bi l i t y ,  and t o show char act er  i n cases wher e 

char act er  i s put  i n i ssue by t he def endant . "   Whi t t y,  34 
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Wi s.  2d at  292.   The cour t  expl ai ned as f ol l ows:  " The admi ssi on 

of  evi dence of  pr i or  cr i mes [ ot her  act s]  f or  such pur poses i s 

not  f or bi dden because such evi dence woul d not  be admi ssi bl e 

under  t he gener al  char act er  r ul e. "   I d.   

 ¶55 I n 1973,  f ol l owi ng t he Whi t t y deci s i on,  t he supr eme 

cour t  adopt ed t he Wi sconsi n Rul es of  Evi dence,  whi ch wer e 

submi t t ed t o t he cour t  by t he Wi sconsi n Judi c i al  Counci l .   59 

Wi s.  2d R1 ( 1973) .   The r ul es i ncl uded Wi s.  St at .  § 904. 04,  

ent i t l ed " Char act er  evi dence not  admi ssi bl e t o pr ove conduct ;  

except i ons;  ot her  cr i mes. "   I d.  at  R75.   The r ul e was model ed on 

Rul e 404 of  t he Feder al  Rul es of  Evi dence.   The evi dence 

admi ssi bl e under  subsect i on ( 2)  of  § 904. 04 i s somet i mes 

r ef er r ed t o as Whi t t y evi dence.   See Hol mes v.  St at e,  76 

Wi s.  2d 259,  266,  251 N. W. 2d 56 ( 1977) ;  see al so St at e v.  Veach,  

2002 WI  110,  ¶46,  255 Wi s.  2d 390,  648 N. W. 2d 447 ( r ef er r i ng t o 

ot her  act s evi dence under  Wi s.  St at .  § 904. 04( 2)  as " Whi t t y 

evi dence" ) ;  7 Dani el  D.  Bl i nka,  Wi sconsi n Pr act i ce Ser i es:  

Wi sconsi n Evi dence § 404. 1 at  146 ( 3d ed.  2008)  ( " Wi s[ consi n]  

St at .  § 904. 04 gover ns t he admi ssi bi l i t y  of  char act er  evi dence 

as c i r cumst ant i al  evi dence of  conduct  as wel l  as t he 

admi ssi bi l i t y  of  ' ot her  act s '  t o pr ove somet hi ng ot her  t han 

char act er ,  such as i nt ent ,  knowl edge,  or  i dent i t y. " ) .  

¶56 Today,  Wi s.  St at .  § 904. 049 i s  di v i ded i nt o t wo 

subsect i ons.   Subsect i on ( 1)  i s a r est r i ct i on on t he use of  

                                                 
9 904. 04 Char act er  evi dence not  admi ssi bl e t o pr ove 
conduct ;  except i ons;  ot her  cr i mes.   ( 1)  CHARACTER EVI DENCE 

GENERALLY.   Evi dence of  a per son' s  char act er  or  a t r ai t  
of  t he per son' s char act er  i s not  admi ssi bl e f or  t he 



No.   2007AP1042- CR 

 

34 
 

gener al  char act er  evi dence as c i r cumst ant i al  pr oof  " t hat  t he 

per son act ed i n conf or mi t y t her ewi t h on a par t i cul ar  occasi on. "   

Wi s.  St at .  § 904. 04( 1) .   Subsect i on ( 2)  i s a pr ohi bi t i on on t he 

use of  speci f i c  char act er  evi dence——" ot her  cr i mes,  wr ongs,  or  

act s" ——t o pr ove t he char act er  of  a per son " i n or der  t o show t hat  

t he per son act ed i n conf or mi t y t her ewi t h. "   Wi s.  St at .  

§ 904. 04( 2) .   Subsect i on ( 2)  t hen cont i nues as f ol l ows:  " Thi s 

subsect i on does not  excl ude t he evi dence when of f er ed f or  ot her  

                                                                                                                                                             
pur pose of  pr ovi ng t hat  t he per son act ed i n conf or mi t y 
t her ewi t h on a par t i cul ar  occasi on,  except :  

 ( a)  Char act er  of  accused.   Evi dence of  a 
per t i nent  t r ai t  of  t he accused' s char act er  of f er ed by 
an accused,  or  by t he pr osecut i on t o r ebut  t he same;  

 ( b)  Char act er  of  v i ct i m.  .  .  .   

 ( c)  Char act er  of  wi t ness.  .  .  .   

 ( 2)  OTHER CRI MES,  WRONGS,  OR ACTS.   ( a)  Except  as 
pr ovi ded i n par .  ( b) ,  evi dence of  ot her  cr i mes,  
wr ongs,  or  act s i s not  admi ssi bl e t o pr ove t he 
char act er  of  a per son i n or der  t o show t hat  t he per son 
act ed i n conf or mi t y t her ewi t h.   Thi s subsect i on does 
not  excl ude t he evi dence when of f er ed f or  ot her  
pur poses,  such as pr oof  of  mot i ve,  oppor t uni t y,  
i nt ent ,  pr epar at i on,  pl an,  knowl edge,  i dent i t y,  or  
absence of  mi st ake or  acci dent .  

 ( b)  I n a cr i mi nal  pr oceedi ng al l egi ng a 
v i ol at i on of  s.  940. 225( 1)  [ f i r st  degr ee sexual  
assaul t ]  or  948. 02( 1) ,  sub.  ( 1)  and par .  ( a)  [ f i r st  
degr ee sexual  assaul t  of  a chi l d]  do not  pr ohi bi t  
admi t t i ng evi dence t hat  a per son was convi ct ed of  a 
v i ol at i on of  s.  940. 225( 1)  or  948. 02( 1)  or  a 
compar abl e of f ense i n anot her  j ur i sdi ct i on,  t hat  i s  
s i mi l ar  t o t he al l eged vi ol at i on,  as evi dence of  t he 
per son' s char act er  i n or der  t o show t hat  t he per son 
act ed i n conf or mi t y t her ewi t h.  
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pur poses,  such as [ 1]  pr oof  of  mot i ve,  [ 2]  oppor t uni t y,  [ 3]  

i nt ent ,  [ 4]  pr epar at i on,  [ 5]  pl an,  [ 6]  knowl edge,  [ 7]  i dent i t y,  

or  [ 8]  absence of  mi st ake or  acci dent . "   I d.  ( emphasi s added) .  

¶57 To be admi ssi bl e,  ot her  act s evi dence of f er ed f or  a 

pr oper  pur pose al so must  be r el evant  accor di ng t o Wi s.  St at .  

§ 904. 01.   Even when r el evant  and of f er ed f or  a pr oper  pur pose,  

t he ot her  act s evi dence " may be excl uded i f  i t s  pr obat i ve val ue 

i s subst ant i al l y  out wei ghed by t he danger  of  unf ai r  pr ej udi ce,  

conf usi on of  t he i ssues,  or  mi sl eadi ng t he j ur y,  or  by 

consi der at i ons of  undue del ay,  wast e of  t i me,  or  needl ess 

pr esent at i on of  cumul at i ve evi dence. "   Wi s.  St at .  § 904. 03.   See 

Sul l i van,  216 Wi s.  2d at  772- 73;  Bl i nka,  supr a,  § 404. 6 at  170,  

179- 88.    

¶58 Thi s f r amewor k f or  t he admi ssi on of  ot her  act s  

evi dence was set  f or t h i n Sul l i van as a compr ehensi ve,  t hr ee-

st ep anal ysi s10 " t hat  gover ns ot her  act  evi dence i n al l  cases. "   

Bl i nka,  supr a,  § 404. 6 at  169,  179 ( " The cour t ' s anal ysi s shoul d 

be cl osel y f ol l owed i n al l  cases .  .  .  r egar dl ess of  whi ch par t y  

i s pr oposi ng or  opposi ng t he evi dence. " ) .    

B.  Sul l i van and t he Admi ssi bi l i t y  of  Ot her  Act s Evi dence  

                                                 
10 Pr i or  t o Sul l i van,  some cour t s phr ased t he t est  as a t wo-

par t  i nqui r y,  aski ng whet her  t he evi dence was of f er ed f or  a 
pr oper  st at ut or y pur pose and whet her  t he evi dence' s pr obat i ve 
val ue was subst ant i al l y  out wei ghed by i t s danger  of  unf ai r  
pr ej udi ce.   The quest i on of  r el evancy was f ol ded i nt o t he f i r st  
i nqui r y of  whet her  t he evi dence was of f er ed f or  a pr oper  
pur pose.   See,  e. g. ,  St at e v.  Speer ,  176 Wi s.  2d 1101,  1114,  501 
N. W. 2d 429 ( 1993) ;  St at e v.  Phar r ,  115 Wi s.  2d 334,  343- 44,  340 
N. W. 2d 498 ( 1983) ;  see al so Sul l i van,  216 Wi s.  2d at  771 n. 3;  
Bl i nka,  supr a,  § 404. 6 at  170 n. 3 
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¶59 I n 1998,  t hi s cour t  t ook t he oppor t uni t y t o " r eaf f i r m 

t he vi t al i t y  of  Wi s.  St at .  § ( Rul e)  904. 04( 2)  and Whi t t y"  i n 

r esponse t o concer ns t hat  t he case l aw had st eadi l y " chi pped 

away"  at  t he r ul e.   Sul l i van,  216 Wi s.  2d at  775;  Bl i nka,  supr a,  

§ 404. 6 at  170.   Today,  Sul l i van' s t hr ee- par t  i nqui r y has become 

" t he def i ni t i ve appr oach gover ni ng t he admi ss i bi l i t y  of  ot her  

act  evi dence. "   Bl i nka,  supr a,  § 404. 6 at  179.  

¶60 Speci f i cal l y,  Sul l i van set  f or t h t he f ol l owi ng 

" anal yt i cal  f r amewor k"  f or  cour t s t o f ol l ow when det er mi ni ng t he 

admi ssi bi l i t y  of  such evi dence:  

( 1)  I s t he ot her  act s evi dence of f er ed f or  an 
accept abl e pur pose under  Wi s.  St at .  § ( Rul e)  
904. 04( 2) ,  such as est abl i shi ng mot i ve,  oppor t uni t y,  
i nt ent ,  pr epar at i on,  pl an,  knowl edge,  i dent i t y,  or  
absence of  mi st ake or  acci dent ? 

 ( 2)  I s t he ot her  act s evi dence r el evant ,  
consi der i ng t he t wo f acet s of  r el evance set  f or t h i n 
Wi s.  St at .  § ( Rul e)  904. 01?  The f i r st  consi der at i on 
i n assessi ng r el evance i s whet her  t he ot her  act s 
evi dence r el at es t o a f act  or  pr oposi t i on t hat  i s of  
consequence t o t he det er mi nat i on of  t he act i on.   The 
second consi der at i on i n assessi ng r el evance i s whet her  
t he evi dence has pr obat i ve val ue,  t hat  i s ,  whet her  t he 
ot her  act s evi dence has a t endency t o make t he 
consequent i al  f act  or  pr oposi t i on mor e pr obabl e or  
l ess pr obabl e t han i t  woul d be wi t hout  t he evi dence.  

 ( 3)  I s t he pr obat i ve val ue of  t he ot her  act s 
evi dence subst ant i al l y  out wei ghed by t he danger  of  
unf ai r  pr ej udi ce,  conf usi on of  t he i ssues or  
mi sl eadi ng t he j ur y,  or  by consi der at i ons of  undue 
del ay,  wast e of  t i me or  needl ess pr esent at i on of  
cumul at i ve evi dence?  See Wi s.  St at .  § ( Rul e)  904. 03.  

Sul l i van,  216 Wi s.  2d at  772- 73 ( i nt er nal  f oot not e omi t t ed) ;  see 

al so Bl i nka,  supr a,  § 404. 6 at  170.   Because " [ t ] he admi ssi on of  

ot her  act s evi dence i s one of  t he most  commonl y l i t i gat ed i ssues 
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i n cr i mi nal  cases, " 11 t he Sul l i van f r amewor k and i t s at t endi ng 

pr i nci pl es have become " f ami l i ar  and wel l  est abl i shed"  i n 

Wi sconsi n j ur i spr udence.   Davi dson,  236 Wi s.  2d 537,  ¶¶34- 35.    

 1.  Pr oper  Pur pose 

¶61 The f i r st  st ep i n t he Sul l i van anal ysi s i s t o 

det er mi ne whet her  t he ot her  act s evi dence has been of f er ed f or  a 

pr oper  pur pose.   Sul l i van,  216 Wi s.  2d at  772,  783;  Davi dson,  

236 Wi s.  2d 537,  ¶35.    

¶62 Wi sconsi n St at .  § 904. 04( 2)  pr ohi bi t s t he use of  ot her  

act s evi dence f or  t he pur pose of  pr ovi ng an i ndi v i dual ' s  

char act er  as c i r cumst ant i al  pr oof  t hat  t he per son act ed i n 

conf or mi t y t her ewi t h on a par t i cul ar  occasi on.   See Wi s.  St at .  

§ 904. 04( 2) ;  Sul l i van,  216 Wi s.  2d at  782 ( " [ Sect i on]  904. 04( 2)  

f or bi ds a chai n of  i nf er ences r unni ng f r om act  t o char act er  t o 

conduct  i n conf or mi t y wi t h t he char act er . " ) ;  St at e v.  Speer ,  176 

Wi s.  2d 1101,  1113- 15,  501 N. W. 2d 429 ( 1993) ;  Bl i nka,  supr a,  

§§ 404. 1 at  146,  149- 50,  404. 6 at  172.   However ,  i f  ot her  act s  

evi dence i s of f er ed f or  a pur pose not  associ at ed wi t h pr ovi ng an 

i ndi v i dual ' s char act er  and pr opensi t y t o act  i n conf or mi t y 

t her ewi t h,  t he evi dence i s not  pr ohi bi t ed by Wi s.  St at .  

§ 904. 04( 2) .   See Wi s.  St at .  § 904. 04( 2) ;  Sul l i van,  216 

Wi s.  2d at  783 ( " [ Sect i on 904. 04( 2) ]  per mi t s t he admi ssi on of  

ot her  act s evi dence i f  i t s  r el evance does not  hi nge on an 

                                                 
11 Wi s JI ——Cr i mi nal  275 at  3 ( 2003) .   Al l  subsequent  

r ef er ences t o t he Wi sconsi n Cr i mi nal  Jur y I nst r uct i ons ar e t o 
t he 2003 ver si on unl ess ot her wi se i ndi cat ed.  
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accused' s pr opensi t y t o commi t  t he act  char ged. " ) ;  Speer ,  176 

Wi s.  2d at  1113- 15.    

¶63 Wi sconsi n St at .  § 904. 04( 2)  per f or ms dual  f unct i ons:  

( 1)  i t  act s as an excl usi onar y r ul e t hat  " pr ecl udes t he use of  a 

per son' s char act er  as c i r cumst ant i al  evi dence of  conduct " ;  and 

( 2)  i t  act s as an i ncl usi onar y r ul e t hat  al l ows " ot her  act  

evi dence [ t o]  be used t o pr ove somet hi ng ot her  t han t he 

f or bi dden pr opensi t y i nf er ence. "   Bl i nka,  supr a,  § 404. 6 at  171-

72.   The pr oponent  of  ot her  act s evi dence must  demonst r at e a 

pr oper  pur pose by a pr eponder ance of  t he evi dence.   Bl i nka,  

supr a,  § 404. 1 at  149,  § 404. 6 at  180.   As l ong as t he pr oponent  

i dent i f i es one accept abl e pur pose12 f or  admi ssi on of  t he evi dence 

t hat  i s not  r el at ed t o t he f or bi dden char act er  i nf er ence,  t he 

f i r st  st ep i s sat i sf i ed.   See Hunt ,  263 Wi s.  2d 1,  ¶29 ( quot i ng 

St at e v.  Hammer ,  2000 WI  92,  ¶29 n. 4,  236 Wi s.  2d 686,  613 

                                                 
12 As not ed,  Wi s.  St at .  § 904. 04( 2)  l i s t s sever al  pur poses 

f or  whi ch ot her  act s evi dence may be of f er ed,  i ncl udi ng " pr oof  
of  mot i ve,  oppor t uni t y,  i dent i t y,  pr epar at i on,  pl an,  knowl edge,  
i nt ent ,  or  absence of  mi st ake or  acci dent . "   The pur poses l i s t ed 
ar e not  mut ual l y excl usi ve,  " and t he same evi dence may f al l  i nt o 
mor e t han one except i on. "   St at e v.  Hunt ,  2003 WI  81,  ¶29,  263 
Wi s.  2d 1,  666 N. W. 2d 771 ( quot i ng St at e v.  Hammer ,  2000 WI  92,  
¶29 n. 4,  236 Wi s.  2d 686,  613 N. W. 2d 629) ;  Wi s JI ——Cr i mi nal  275 
at  4;  Wi s JI ——Cr i mi nal  275. 1 at  2 ( 1990) .    

Mor eover ,  " [ t ] hi s l i s t  i s  not  compl et e .  .  .  and i s meant  
onl y t o be i l l ust r at i ve. "   St at e v.  Cl emons,  164 Wi s.  2d 506,  
514,  476 N. W. 2d 283 ( Ct .  App.  1991) ;  see al so St at e v.  
Shi l l cut t ,  116 Wi s.  2d 227,  236,  341 N. W. 2d 716 ( Ct .  App.  1983)  
( c i t i ng Uni t ed St at es v.  Woods,  484 F. 2d 127,  134 ( 4t h Ci r .  
1973) ) ;  Bl i nka,  supr a,  § 404. 6 at  173 ( " The r ul e does not  
r equi r e t hat  cour t s pi geonhol e ( or ,  mor e accur at el y,  ' j am' )  t he 
ot her  act  evi dence i nt o one of  t hese cat egor i es. " ) .    
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N. W. 2d 629 ( c i t i ng Sul l i van,  216 Wi s.  2d at  772,  and St at e v.  

Al st een,  108 Wi s.  2d 723,  729,  324 N. W. 2d 426 ( 1982) ) ) ;  Bl i nka,  

supr a,  § 404. 6 at  180.   Consequent l y,  t hi s " f i r st  st ep i s har dl y 

demandi ng. "   Bl i nka,  supr a,  § 404. 6 at  180 ( emphasi s added) .  

¶64 I n t hi s case,  t he St at e ar gues t hat  i t  pr of f er ed t he 

ot her  act s evi dence f or  t wo pr oper  pur poses,  namel y:  ( 1)  t o 

pr ovi de t he j ur y gr eat er  cont ext  f or  t he shoot i ng " i n or der  t o 

gi ve t he St at e' s case a compl et e pr esent at i on" ;  and ( 2)  t o r ebut  

Payano' s c l ai m of  sel f - def ense. 13  The ci r cui t  cour t  agr eed t hat  

bot h pur poses wer e per mi ssi bl e under  Wi s.  St at .  § 904. 04( 2) .   

See Payano,  312 Wi s.  2d 224,  ¶¶17- 19.   The ci r cui t  cour t  

det er mi ned t hat  Koj i s ' s t est i mony pl aced i nt o cont ext  what  t he 

pol i ce wer e doi ng at  Payano' s apar t ment  and what  Payano was seen 

doi ng t her e t he day bef or e.   Thi s t est i mony hel ped t he j ur y 

assess t he r easonabl eness of  Payano' s c l ai m of  sel f - def ense.   

See supr a,  ¶¶31- 33.    

                                                 
13 The Wi sconsi n Jur y I nst r uct i ons def i ne evi dence r el at i ng 

t o " cont ext  or  backgr ound"  as " pr ovi d[ i ng]  a mor e compl et e 
pr esent at i on of  t he evi dence r el at i ng t o t he of f ense char ged. "   
Wi s JI ——Cr i mi nal  275 at  2;  see al so Cl emons,  164 Wi s.  2d at  514;  
Bl i nka,  supr a,  § 404. 7 at  198- 99.   I n ot her  wor ds,  t he 
i nf or mat i on i s " necessar y t o f ul l y  under st and t he cont ext  of  t he 
case. "   Shi l l cut t ,  116 Wi s.  2d at  237;  see al so Bl i nka,  supr a,  
§ 404. 7 at  198- 99.    

Al t hough r ebut t i ng t he def endant ' s t heor y of  def ense i s not  
expl i c i t l y  ment i oned i n Wi s.  St at .  § 904. 04( 2) ,  pr ecedent  f i r ml y 
est abl i shes t hat  i t  i s  an accept abl e pur pose.   See Sul l i van,  216 
Wi s.  2d at  784 ( " Evi dence of  ot her  act s may be admi t t ed i f  i t  
t ends t o under mi ne an i nnocent  expl anat i on f or  an accused' s 
char ged cr i mi nal  conduct . " ) ;  St at e v.  Kour t i di as,  206 
Wi s.  2d 574,  582,  557 N. W. 2d 858 ( Ct .  App.  1996)  ( " [ T] hi s ot her  
act s evi dence was ver y r el evant  t o t hi s t heor y of  def ense. " ) .   
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¶65 The quest i on t hat  i nevi t abl y occur s t o an out si der  

l ooki ng at  t hi s shoot i ng i s why Payano shot  at  t he door .   Thi s 

i mpl i cat es Payano' s c l ai m of  sel f - def ense.   I t  al so i mpl i cat es 

hi s mot i ve and knowl edge.   Mot i ve and knowl edge ar e bot h 

enumer at ed pur poses f or  t he admi ssi on of  ot her  act s evi dence 

under  Wi s.  St at .  § 904. 04( 2) .  

¶66 Payano has never  asser t ed t hat  t he ot her  act s  ev i dence 

was not  of f er ed f or  a pr oper  pur pose.   I n f act ,  i n hi s br i ef  t o 

t hi s cour t ,  Payano expl i c i t l y  acknowl edges t hat  " t hese ar e 

accept abl e pur poses f or  of f er i ng ' ot her  act s '  evi dence. "   The 

ci r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on on t he 

i ssue of  pur pose.   

2.  Rel evance 

¶67 The second st ep i n t he Sul l i van anal ysi s i s t o assess 

whet her  t he evi dence i s r el evant  as def i ned by Wi s.  St at .  

§ 904. 01.   Sul l i van,  216 Wi s.  2d at  772,  785;  Davi dson,  236 

Wi s.  2d 537,  ¶35;  Bl i nka,  supr a,  § 404. 6 at  170,  180- 83.   

Because ot her  act s evi dence i s i nher ent l y r el evant  t o pr ove 

char act er  and t her ef or e a pr opensi t y t o behave accor di ngl y,  " t he 

r eal  i ssue i s whet her  t he ot her  act  i s  r el evant  t o anyt hi ng 

el se. "   Bl i nka,  supr a,  § 404. 6 at  181 ( emphasi s added) ;  see al so 

St at e v.  Johnson,  184 Wi s.  2d 324,  337 n. 1,  516 N. W. 2d 463 ( Ct .  

App.  1994)  ( quot i ng Dani el  D.  Bl i nka,  Evi dence of  Char act er ,  

Habi t ,  and " Si mi l ar  Act s"  i n Wi sconsi n Ci v i l  Li t i gat i on,  73 

Mar q.  L.  Rev.  283,  304 n. 66 ( 1989) ) .   

¶68 " ' Rel evant  evi dence'  means evi dence havi ng any 

t endency t o make t he exi st ence of  any f act  t hat  i s  of  
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consequence t o t he det er mi nat i on of  t he act i on mor e pr obabl e or  

l ess pr obabl e t han i t  woul d be wi t hout  t he evi dence. "   Wi s.  

St at .  § 904. 01 ( emphasi s added) .   St at ed di f f er ent l y,  f or  

evi dence t o be r el evant ,  t he f ol l owi ng quest i ons must  be 

answer ed af f i r mat i vel y:  " ( 1)  i s t he pr oposi t i on f or  whi ch t he 

evi dence i s of f er ed of  ' consequence t o t he det er mi nat i on of  t he 

act i on'  and ( 2)  does t he evi dence have pr obat i ve val ue when 

of f er ed f or  t hat  pur pose?" 14  Bl i nka,  supr a,  § 404. 6 at  181;  see 

al so Sul l i van,  216 Wi s.  2d at  772 ( st at i ng t he t wo r el evancy 

consi der at i ons as f ol l ows:  " whet her  t he ot her  act s evi dence 

r el at es t o a f act  or  pr oposi t i on t hat  i s of  consequence t o t he 

det er mi nat i on of  t he act i on, "  and " whet her  t he evi dence has 

pr obat i ve val ue,  t hat  i s ,  whet her  t he ot her  act s evi dence has a 

t endency t o make t he consequent i al  f act  or  pr oposi t i on mor e 

pr obabl e or  l ess pr obabl e t han i t  woul d be wi t hout  t he 

evi dence" ) ;  Bl i nka,  supr a,  § 404. 6 at  170 ( quot i ng Sul l i van,  216 

Wi s.  2d at  772) .  

¶69 Answer i ng t he f i r st  quest i on of  whet her  t he evi dence 

i s of f er ed i n r el at i on t o any f act  or  pr oposi t i on t hat  i s of  

consequence t o t he det er mi nat i on of  t he act i on,  t he cour t  must  

f ocus i t s at t ent i on on t he pl eadi ngs and cont est ed i ssues i n t he 

case.   Bl i nka,  supr a,  § 404. 6 at  181.   " The pl eadi ngs set  f or t h 

t he el ement s of  t he c l ai ms,  char ges,  or  def enses.   Unl ess 

par t i es st i pul at e or  f ai l  t o cont est  t hem,  al l  such el ement s as 

                                                 
14 The pr oponent  bear s t he bur den of  pr ovi ng r el evance by a 

pr eponder ance of  t he evi dence.   Hunt ,  263 Wi s.  2d 1,  ¶53 ( c i t i ng 
Sul l i van,  216 Wi s.  2d at  774) ;  Bl i nka,  supr a,  § 404. 6 at  181.  
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wel l  as any pr oposi t i ons t endi ng t o est abl i sh t hem ar e f ai r l y  i n 

di sput e. "   I d. ;  see al so Sul l i van,  216 Wi s.  2d at  785- 86 ( " The 

subst ant i ve l aw det er mi nes t he el ement s of  t he cr i me char ged and 

t he ul t i mat e f act s and l i nks i n t he chai n of  i nf er ences t hat  ar e 

of  consequence t o t he case. " ) .   " The r el evancy r equi r ement  i s 

not  met  i f  t he i ssue on whi ch t he evi dence i s of f er ed .  .  .  i s  

not  i n di sput e i n t he case .  .  .  . "   Wi s JI ——Cr i mi nal  275. 1 at  2 

( 1990)  ( c i t i ng Al st een,  108 Wi s.  2d at  730) . 15   

¶70 The second quest i on r el at i ng t o pr obat i ve val ue——

whet her  t he consequent i al  f act  or  pr oposi t i on f or  whi ch t he 

evi dence was of f er ed becomes mor e or  l ess pr obabl e t han i t  woul d 

be wi t hout  t he evi dence——" i s a common sense det er mi nat i on based 

l ess on l egal  pr ecedent  t han l i f e exper i ences. "   Bl i nka,  supr a,  

§ 404. 6 at  181;  see al so Phar r ,  115 Wi s.  2d at  344 ( " The i ssue 

of  r el evancy ' must  be det er mi ned by t he t r i al  j udge i n v i ew of  

                                                 
15 Thi s gener al  st at ement  must  be qual i f i ed by t he f act  t hat  

" i n cr i mi nal  cases t he St at e ' must  pr ove al l  el ement s of  a 
cr i me,  even el ement s t he def endant  does not  di sput e. ' "   Bl i nka,  
supr a,  § 404. 6 at  184 ( quot i ng St at e v.  Veach,  2002 WI  110,  
¶121,  255 Wi s.  2d 390,  648 N. W. 2d 447) ;  see al so Veach,  255 
Wi s.  2d 390,  ¶¶118- 21 ( " [ W] i t h t he except i on of  st i pul at i ons t o 
a def endant ' s st at us,  t he st at e and t he cour t  ar e not  obl i gat ed 
t o accept  st i pul at i ons t o el ement s of  a cr i me even i f  t he 
st i pul at i ons ar e of f er ed i n compl i ance wi t h [ Wi sconsi n l aw] . " ) ;  
Hammer ,  236 Wi s.  2d 686,  ¶25 ( " I f  t he st at e must  pr ove an 
el ement  of  a cr i me,  t hen evi dence r el evant  t o t hat  el ement  i s 
admi ssi bl e,  even i f  a def endant  does not  di sput e t he el ement . " )  
( c i t i ng St at e v.  Pl ymesser ,  172 Wi s.  2d 583,  594- 95,  493 
N. W. 2d 367 ( 1992) ) ;  St at e v.  Davi dson,  2000 WI  91,  ¶65,  236 
Wi s.  2d 537,  613 N. W. 2d 606 ( " The st at e must  pr ove al l  t he 
el ement s of  a cr i me beyond a r easonabl e doubt ,  even i f  t he 
def endant  does not  di sput e al l  of  t he el ement s .  .  .  . " )  
( i nt er nal  quot at i ons and ci t at i ons omi t t ed)  ( el l i psi s i n 
or i gi nal ) .   
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hi s or  her  exper i ence,  j udgment  and knowl edge of  human 

mot i vat i on and conduct . ' "  ( quot i ng Uni t ed St at es v.  Wi l l i ams,  

545 F. 2d 47,  50 ( 8t h Ci r .  1976)  ( c i t i ng C.  McCor mi ck,  Handbook 

of  The Law of  Evi dence,  § 185 at  438 ( Hor nbook Ser i es 2d ed.  

1972) ) ) ) .   Al t hough some ot her  act s cases f ocus " on t he ot her  

i nci dent ' s near ness i n t i me,  pl ace and ci r cumst ances t o t he 

al l eged cr i me or  t o t he f act  or  pr oposi t i on sought  t o be 

pr oved, "  Sul l i van,  216 Wi s.  2d at  786 ( c i t i ng Whi t t y,  34 

Wi s.  2d at  294) ,  Bl i nka,  supr a,  § 404. 6 at  181,  " ' [ s ] i mi l ar i t y '  

and ' near ness'  ar e not  t al i smans.   Somet i mes di ssi mi l ar  event s  

wi l l  be r el evant  t o one anot her . "   Bl i nka,  supr a,  § 404. 6 at  

181- 82;  see al so Phar r ,  115 Wi s.  2d at  346 ( " Rel evancy i s not  

det er mi ned by r esembl ance t o,  but  by t he connect i on wi t h,  ot her  

f act s. " )  ( i nt er nal  quot at i ons and ci t at i ons omi t t ed) .    

¶71 Her e,  t he ot her  act s evi dence,  Koj i s ' s t est i mony and 

t he i nf or mat i on he pr ovi ded Of f i cer  Lut z  r egar di ng hi s 

obser vat i ons of  dr ugs and a gun at  Payano' s apar t ment ,  was 

t i mel y and was deemed r el evant  by t he c i r cui t  cour t  f or  t he 

f ol l owi ng r easons:  

The j ur y [ i n t he f i r st  t r i al ] ,  I  bel i eve,  was l ef t  
wi t h t he i mpr essi on t hat  t hi s sear ch war r ant  was 
somehow ar bi t r ar y,  based on not hi ng,  t hat  t he pol i ce 
came st or mi ng i nt o a pl ace wi t h no basi s r eal l y f or  
doi ng t hat ,  t hat  i t  may have been somehow a vi ol at i on 
of  Mr .  Payano' s r i ght s,  t hat  Mr .  Payano was a somet i me 
beaut i c i an or  hai r  cut t er ,  t hat  hi s Engl i sh was not  
good,  and t hat  he had no r eason t o expect  t he pol i ce 
t o be comi ng.   And i n t hat  cont ext ,  I  t hi nk sel f -
def ense i s f r amed somewhat  di f f er ent l y.  

 Sel f - def ense i s,  as def i ned i n [ Wi s.  St at .  §]  
939. 48,  a per son who i s pr i v i l eged t o i nt ent i onal l y 



No.   2007AP1042- CR 

 

44 
 

use f or ce agai nst  anot her  f or  t he pur pose of  
pr event i ng or  t er mi nat i ng what  t he per son r easonabl y 
bel i eves t o be an unl awf ul  i nt er f er ence wi t h hi s or  
her  per son.   And by ext ensi on,  i t  goes t o t he 
pr ot ect i on of  ot her s. [ 16]  

 The j ur y c l ear l y has t o be abl e t o deal  wi t h what  
i s r easonabl e under  t hose ci r cumst ances f or  a 
r easonabl e per son.   I  t hi nk t hat  t he t est i mony f r om 
Mr .  Koj i s,  whi ch c l ear l y pl aces i nt o cont ext  what  t he 
pol i ce wer e doi ng t her e and what  Mr .  Payano was 
obser ved wi t h on t he day bef or e,  hel ps t he j ur y t o 
assess r easonabi l i t y .   I t  does pr ovi de,  I  t hi nk,  a 
somewhat  di f f er ent  under st andi ng f or  t he j ur y about  
what  was goi ng on.  

 .  .  .  .  

                                                 
16 Sel f - def ense and def ense of  ot her s i s def i ned by Wi s.  

St at .  § 939. 48 ( 1)  and ( 4) ,  r espect i vel y,  as f ol l ows:  

( 1)  A per son i s pr i v i l eged t o t hr eat en or  
i nt ent i onal l y use f or ce agai nst  anot her  f or  t he 
pur pose of  pr event i ng or  t er mi nat i ng what  t he per son 
r easonabl y bel i eves t o be an unl awf ul  i nt er f er ence 
wi t h hi s or  her  per son by such ot her  per son.   The 
act or  may i nt ent i onal l y use onl y such f or ce or  t hr eat  
t her eof  as t he act or  r easonabl y bel i eves i s necessar y 
t o pr event  or  t er mi nat e t he i nt er f er ence.   The act or  
may not  i nt ent i onal l y use f or ce whi ch i s i nt ended or  
l i kel y t o cause deat h or  gr eat  bodi l y har m unl ess t he 
act or  r easonabl y bel i eves t hat  such f or ce i s necessar y 
t o pr event  i mmi nent  deat h or  gr eat  bodi l y har m t o 
hi msel f  or  her sel f .  

 .  .  .  .  

 ( 4)  A per son i s pr i v i l eged t o def end a 3r d per son 
f r om r eal  or  appar ent  unl awf ul  i nt er f er ence by anot her  
under  t he same condi t i ons and by t he same means as 
t hose under  and by whi ch t he per son i s pr i v i l eged t o 
def end hi msel f  or  her sel f  f r om r eal  or  appar ent  
unl awf ul  i nt er f er ence,  pr ovi ded t hat  t he per son 
r easonabl y bel i eves t hat  t he f act s ar e such t hat  t he 
3r d per son woul d be pr i v i l eged t o act  i n sel f - def ense 
and t hat  t he per son' s i nt er vent i on i s necessar y f or  
t he pr ot ect i on of  t he 3r d per son.   
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 .  .  .   But  I  t hi nk i t  i s  t est i mony t hat  pl aces 
i nt o cont ext  t he ent i r e s i t uat i on.   And I  t hi nk i t  i s  
i mpor t ant  t o t he j ur y t o be abl e t o st r uggl e wi t h what  
Mr .  Payano r easonabl y bel i eved at  t he t i me t he sear ch 
war r ant  was execut ed.  

 .  .  .  .  

 But  I  do t hi nk t hat  t he cont ext  and t he t est i mony 
of  t hi s wi t ness i s somet hi ng t hat  t he j ur y shoul d hear  
f or  a ver y nar r ow poi nt .   And I  cer t ai nl y wi l l  
i nst r uct  t he j ur y t hat  t hey ar e t o consi der  t hi s  onl y 
on t he i ssue of  whet her  or  not  Mr .  Payano r easonabl y 
bel i eved t hat  i t  was ar med t hugs t hat  wer e at t acki ng 
hi s door .   

( Emphasi s added. )  

¶72 As t he ci r cui t  cour t ' s  r ul i ng makes cl ear ,  t he cent r al  

di sput e at  t r i al  was whet her  Payano act ed r easonabl y i n sel f -

def ense and def ense of  ot her s when he shot  Of f i cer  Lut z——whet her  

he knew or  shoul d have known i t  was t he pol i ce at  t he apar t ment  

door  when he shot  t he gun.   I n ot her  wor ds,  as t he St at e ar gued,  

" t he j ur y needed t o deci de bet ween t wo compet i ng mot i ves f or  t he 

shoot i ng:  t o pr ot ect  hi s f ami l y,  as Payano ar gued;  or  t o buy 

t i me t o hi de dr ug evi dence,  as t he St at e ar gued. "   ( Emphasi s 

added. )   Payano' s ent i r e def ense t heor y was pr emi sed on t he f act  

t hat  he act ed r easonabl y t o pr ot ect  hi msel f  and hi s f ami l y when 

he shot  Of f i cer  Lut z.   Hence,  what  Payano knew or  r easonabl y 

bel i eved at  t he t i me of  t he shoot i ng was par amount  t o t he 

" det er mi nat i on of  t he act i on. "   Wi s.  St at .  § 904. 01;  Sul l i van,  

216 Wi s.  2d at  772;  see al so Wi s.  St at .  § 939. 48 ( 1)  and ( 4) .    

¶73 I n t er ms of  cont ext ,  t he ot her  act s evi dence pr ovi ded 

t he j ur y wi t h a gr eat er  under st andi ng of  t he al l eged 

ci r cumst ances t hat  l ed t o Of f i cer  Lut z bei ng shot .   The cont ext  
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i n whi ch t he shoot i ng t ook pl ace was of  consequence i n t hi s case 

because t he ci r cumst ances l eadi ng up t o t he shoot i ng wer e 

per t i nent  f act or s f or  t he j ur y t o consi der  when i t  det er mi ned 

t he r easonabl eness of  Payano' s act i ons.   See St at e v.  Cl emons,  

164 Wi s.  2d 506,  514- 15,  476 N. W. 2d 283 ( Ct .  App.  1991)  ( f i ndi ng 

t he ot her  act s  evi dence of f er ed by t he St at e r el evant  and 

admi ssi bl e because i t  " g[ a] ve t he St at e' s case a compl et e 

pr esent at i on" ) ;  Shi l l cut t ,  116 Wi s.  2d at  236- 237 ( f i ndi ng t he 

ot her  act s evi dence of f er ed by t he St at e r el evant  and admi ssi bl e 

because i t  " was necessar y t o f ul l y  under st and t he cont ext  of  t he 

case" ) ;  see al so Uni t ed St at es v.  Edwar ds,  159 F. 3d 1117,  1129 

( 8t h Ci r .  1998)  ( compl et es t he st or y of  t he cr i me) ;  Uni t ed 

St at es v.  Bet t el youn,  892 F. 2d 744,  746- 47 ( 8t h Ci r .  1989)  

( i nt egr al  par t  of  i mmedi at e cont ext ) ;  Car t er  v.  Uni t ed St at es,  

549 F. 2d 77,  78 ( 8t h Ci r .  1977)  ( compl et es t he st or y of  t he 

cr i me on t r i al  by pr ovi ng i t s i mmedi at e cont ext ) .   

¶74 I n t er ms of  r ebut t i ng Payano' s def ense,  t he ot her  act s 

evi dence was of f er ed i n r el at i on t o pr ovi ng t he St at e' s t heor y 

of  t he case beyond a r easonabl e doubt ,  whi ch ent ai l ed di spr ovi ng 

Payano' s c l ai m of  sel f - def ense and def ense of  ot her s beyond a 

r easonabl e doubt .   Pr ovi ng t he St at e' s t heor y and di spr ovi ng t he 

def endant ' s t heor y wer e consequent i al  t o whet her  Payano act ed 

r easonabl y,  and ul t i mat el y,  t o whet her  he was gui l t y of  t he 

cr i mes char ged.   See Davi dson,  236 Wi s.  2d 537,  ¶65 ( " The St at e 

must  pr ove al l  t he el ement s of  a cr i me beyond a r easonabl e 

doubt  .  .  .  . " )  ( i nt er nal  quot at i ons and ci t at i ons omi t t ed) ;  

Sul l i van,  216 Wi s.  2d at  784 ( st at i ng t hat  ot her  act s evi dence 
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" may be admi t t ed i f  i t  t ends t o under mi ne an i nnocent  

expl anat i on" ) ;  St at e v.  Kour t i di as,  206 Wi s.  2d 574,  582,  557 

N. W. 2d 858 ( Ct .  App.  1996)  ( " [ T] hi s ot her  act s evi dence was ver y 

r el evant  t o t hi s t heor y of  def ense. " ) .    

¶75 I n sum,  Koj i s ' s t est i mony and t he i nf or mat i on he 

pr ovi ded t o Of f i cer  Lut z was of f er ed by t he St at e t o under mi ne 

Payano' s c l ai m of  sel f - def ense and def ense of  ot her s by of f er i ng 

an al t er nat i ve t heor y of  t he case,  t hat  Payano' s shoot i ng of  

Of f i cer  Lut z was cr i mi nal  r at her  t han pr i v i l eged.   Consequent l y,  

t he St at e' s ot her  act s evi dence sat i sf i es t he f i r st  pr ong of  t he 

r el evancy anal ysi s because i t  was of f er ed t o hel p pr ove a " f act  

[ or  pr oposi t i on]  t hat  i s  of  consequence t o t he det er mi nat i on of "  

Payano' s gui l t  or  i nnocence.   Wi s.  St at .  § 904. 01.  

¶76 The ot her  act s evi dence sat i sf i es t he second pr ong of  

t he r el evancy t est  as wel l ,  because i t s admi ssi on made t he 

St at e' s c l ai m——t hat  Payano shot  t he gun t o det er  t he pol i ce f r om 

ent er i ng t he apar t ment  so t hat  he woul d have t i me t o get  r i d of  

dr ugs——mor e pr obabl e t han i t  woul d have been wi t hout  t he 

evi dence,  and i t  made Payano' s c l ai m——t hat  he shot  t he gun t o 

pr ot ect  hi msel f  and hi s f ami l y——l ess pr obabl e t han i t  woul d have 

been wi t hout  t he evi dence.   See Wi s.  St at .  § 904. 01;  Sul l i van,  

216 Wi s.  2d at  772;  Bl i nka,  supr a,  § 404. 6 at  181;  see al so 

Sul l i van,  216 Wi s.  2d at  784 ( " Evi dence of  ot her  act s may be 

admi t t ed i f  i t  t ends t o under mi ne an i nnocent  expl anat i on f or  an 

accused' s char ged cr i mi nal  conduct . " ) ;  Kour t i di as,  206 

Wi s.  2d at  582 ( " [ T] hi s ot her  act s evi dence was ver y r el evant  t o 

t hi s t heor y of  def ense. " ) .  
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¶77 For  i nst ance,  of f er i ng t he ot her  act s evi dence as a 

cont ext ual  ai d pr ovi ded t he j ur y  a mor e compl et e expl anat i on as 

t o why t he pol i ce descended on 905 West  Har r i son Avenue and 

br oke i n t he door  of  Apar t ment  No.  4 on Oct ober  3,  2005.   The 

evi dence al l owed t he j ur y t o hear  t he compl et e st or y of  t he 

cr i me f r om t he St at e' s per spect i ve. 17  Payano cl ai ms,  i n essence,  

ei t her  t hat  t he pol i ce di d not  i dent i f y t hemsel ves,  or  t hat  he 

di d not  hear  t hem,  under st and t hem,  or  bel i eve t hem.   When asked 

whet her  he knew t hat  t he men on t he ot her  s i de of  t he door  wer e 

pol i ce,  Payano answer ed,  " I  never  i magi ned t hat . "   Thi s 

t est i mony i s mor e pl ausi bl e absent  t he Koj i s t est i mony.   Wi t hout  

t hat  t est i mony,  i t  was mor e pr obabl e t hat  t he j ur y woul d 

per cei ve Payano as a v i ct i m,  a r egul ar  c i t i zen def endi ng hi s 

home agai nst  unpr ovoked at t ack.   Wi t h t he Koj i s evi dence,  

however ,  i t  was mor e pr obabl e t hat  t he j ur y woul d per cei ve 

Payano as a cr i mi nal  act or  t r y i ng t o el i mi nat e evi dence of  hi s 

cr i me.   The ot her  act s evi dence of f er ed by t he St at e was 

r el evant  because i t  made Payano' s c l ai m of  sel f - def ense and 

def ense of  ot her s l ess pr obabl e t han i t  woul d have been wi t hout  

                                                 
17 See Cl emons,  164 Wi s.  2d at  514 ( " One basi s upon whi ch 

evi dence of  ot her  cr i mes [ or  act s]  may be admi t t ed i s i f  t he 
evi dence pr ovi des an aspect  of  t he cr i me char ged or  i s r equi r ed 
i n or der  t o gi ve a compl et e pr esent at i on of  t he case at  
t r i al . " ) ;  Shi l l cut t ,  116 Wi s.  2d at  236 ( " [ W] e hol d t hat  an 
accept ed basi s f or  t he admi ssi bi l i t y  of  evi dence of  ot her  [ act s]  
ar i ses when such evi dence f ur ni shes par t  of  t he cont ext  of  t he 
cr i me or  i s necessar y t o a f ul l  pr esent at i on of  t he 
case .  .  .  . " )  ( i nt er nal  quot at i ons and ci t at i on omi t t ed)  
( el l i psi s i n or i gi nal ) .    
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t he evi dence.   See Wi s.  St at .  § 904. 01;  Sul l i van,  216 Wi s.  2d at  

772;  Bl i nka,  supr a,  § 404. 6 at  181.  

¶78 Mor eover ,  of f er i ng t he ot her  act s evi dence as a di r ect  

r ebut t al  t o Payano' s c l ai m of  sel f - def ense gave t he j ur y an 

al t er nat i ve expl anat i on f or  why Payano woul d have shot  t he gun 

knowi ng t hat  t he pol i ce wer e at  t he apar t ment  door .   The 

evi dence i s r el evant  because i t  di r ect l y cont r adi ct ed Payano' s  

def ense t heor y and made i t  mor e pr obabl e t han i t  woul d have been 

wi t hout  t he evi dence t hat  Payano shot  t he gun i nt endi ng t o move 

t he pol i ce away f r om t he door  so t hat  he coul d have t i me t o get  

r i d of  t he dr ugs t hat  wer e al l egedl y i n t he apar t ment .   See 

Sul l i van,  216 Wi s.  2d at  784 ( " Evi dence of  ot her  act s may be 

admi t t ed i f  i t  t ends t o under mi ne an i nnocent  expl anat i on f or  an 

accused' s char ged cr i mi nal  conduct . " ) .   Wi t hout  t hi s t est i mony,  

t he St at e had no r eal  evi dence t o suppor t  i t s  t heor y t hat  Payano 

shot  Of f i cer  Lut z on pur pose t o hi de or  el i mi nat e dr ugs.   

Ther ef or e,  " t hi s ot her  act s evi dence was ver y r el evant  t o t hi s 

t heor y of  def ense. "   Kour t i di as,  206 Wi s.  2d at  582.   

¶79 The St at e of f er ed Koj i s ' s t est i mony and t he 

i nf or mat i on he pr ovi ded Of f i cer  Lut z t o under cut  Payano' s c l ai m 

of  sel f - def ense and def ense of  ot her s.   Because t hat  evi dence 

made Payano' s ver si on of  t he st or y l ess pr obabl e t han i t  woul d 

have been wi t hout  t he evi dence,  i t  was r el evant .   See Wi s.  St at .  

§ 904. 01;  Sul l i van,  216 Wi s.  2d at  772;  Bl i nka,  supr a,  § 404. 6 

at  181.   The ci r cui t  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on on t he i ssue of  r el evance.  

3.  Pr obat i ve Val ue and Unf ai r  Pr ej udi ce 
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¶80 When ot her  act s evi dence i s r el evant  and of f er ed f or  a 

pr oper  pur pose,  t he evi dence i s admi ssi bl e under  Sul l i van unl ess 

t he opponent 18 demonst r at es t hat  " i t s pr obat i ve val ue i s 

subst ant i al l y  out wei ghed by t he danger  of  unf ai r  pr ej udi ce,  

conf usi on of  t he i ssues,  or  mi sl eadi ng t he j ur y,  or  by 

consi der at i ons of  undue del ay,  wast e of  t i me,  or  needl ess 

pr esent at i on of  cumul at i ve evi dence. "   Wi s.  St at .  § 904. 03 

( emphasi s added) ;  Sul l i van,  216 Wi s.  2d at  772- 73,  789;  

Davi dson,  236 Wi s.  2d 537,  ¶35;  Bl i nka,  supr a,  § 404. 6 at  170,  

183- 88.   " The t er m ' subst ant i al l y '  i ndi cat es t hat  i f  t he 

pr obat i ve val ue of  t he evi dence i s c l ose or  equal  t o i t s unf ai r  

pr ej udi c i al  ef f ect ,  t he evi dence must  be admi t t ed. "   Speer ,  176 

Wi s.  2d at  1115 ( emphasi s added) .      

¶81 The evi dence' s pr obat i ve val ue " l ar gel y t ur ns 

on t he r el evancy anal ysi s"  f r om st ep t wo under  Sul l i van.   

Bl i nka,  supr a,  § 404. 6 at  183.   Essent i al l y ,  pr obat i ve val ue 

r ef l ect s t he evi dence' s degr ee of  r el evance.   Evi dence t hat  i s 

hi ghl y r el evant  has gr eat  pr obat i ve val ue,  wher eas evi dence t hat  

i s onl y s l i ght l y r el evant  has l ow pr obat i ve val ue.   See i d.  

( " The mor e at t enuat ed i t s r el evancy,  t he l ower  i t s pr obat i ve 

                                                 
18 Hunt ,  263 Wi s.  2d 1,  ¶¶53,  69 ( " [ I ] t  i s  t he opponent  of  

t he admi ssi on of  t he evi dence who must  show t hat  t he pr obat i ve 
val ue of  t he evi dence i s subst ant i al l y  out wei ghed by unf ai r  
pr ej udi ce. " ) ;  Speer ,  176 Wi s.  2d at  1114 ( " I f  r el evancy f or  an 
admi ssi bl e pur pose i s est abl i shed,  t he evi dence wi l l  be admi t t ed 
unl ess t he opponent  of  t he evi dence can show t hat  t he pr obat i ve 
val ue of  t he ot her  cr i mes [ or  act s]  evi dence i s subst ant i al l y  
out wei ghed by t he danger  of  undue pr ej udi ce. " )  ( i nt er nal  
c i t at i on omi t t ed) .  
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val ue .  .  .  . " ) .   The mai n consi der at i on i n assessi ng pr obat i ve 

val ue of  ot her  act s evi dence " i s t he ext ent  t o whi ch t he 

pr of f er ed pr oposi t i on i s i n subst ant i al  di sput e" ;  i n ot her  

wor ds,  " how badl y needed i s t he ot her  act  evi dence?"   I d. ;  see 

al so Phar r ,  115 Wi s.  2d at  348- 49;  Johnson,  184 Wi s.  2d at  338-

40.  

¶82 For  exampl e,  i n Phar r ,  t he def endant  was char ged wi t h 

and convi ct ed of  at t empt ed f i r st - degr ee mur der ,  par t y t o a 

cr i me,  f or  hi s par t  i n t he shoot i ng of  a Wi sconsi n st at e 

t r ooper .   Phar r ,  115 Wi s.  2d at  336,  337- 38.   On Oct ober  18,  

1980,  t he def endant  and t wo accompl i ces set  out  f r om Madi son t o 

r ur al  Rock Count y i nt endi ng t o commi t  ar med r obber y at  a pr i vat e 

r esi dence.   I d.  at  337.   Af t er  compl et i ng t he r obber y,  t he t hr ee 

headed back t o Madi son.   I d.   Thei r  vehi c l e was st opped by a 

st at e t r ooper  who obser ved i t  cr oss t he cent er  l i ne of  t he 

hi ghway.   I d.   The def endant  was a passenger  i n t he vehi c l e.   

I d.   When t he t r ooper  appr oached t he vehi c l e,  he not i ced a gun 

on t he f r ont  seat ,  wher eupon t he dr i ver ,  who had exi t ed t he 

vehi c l e,  r eached i n t he wi ndow,  gr abbed t he gun,  and f i r ed 

sever al  shot s at  t he t r ooper .   I d.  at  337- 38.    

¶83 Fol l owi ng t he shoot i ng,  t he dr i ver  j umped back i nt o 

hi s vehi c l e and sped of f  down t he hi ghway.   I d.  at  338.   The 

t r ooper  gave chase and r adi oed f or  assi st ance.   I d.   A second 

st at e t r ooper  r ecei ved t he r epor t  and began t o pur sue t he 

vehi c l e as wel l .   I d.   As t he second t r ooper  was f ol l owi ng t he 

vehi c l e,  t he def endant  r eached out  t he passenger  wi ndow and 

f i r ed at  l east  one shot  at  t he pol i ce cr ui ser ,  shat t er i ng i t s 
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wi ndshi el d.   I d.   Event ual l y,  t he get away vehi cl e was st opped 

and al l  t hr ee peopl e i nsi de wer e ar r est ed.   I d.  

¶84 Al t hough t he def endant  admi t t ed hi s i nvol vement  i n t he 

r obber y and t hat  he shot  at  t he second t r ooper ' s vehi c l e,  he 

deni ed t hat  he encour aged or  par t i c i pat ed i n shoot i ng at  t he 

f i r st  t r ooper ,  an of f ense f or  whi ch he had been char ged as a 

par t y t o t he cr i me.   I d.   Pr i or  t o hi s t r i al ,  t he def endant  made 

a mot i on i n l i mi ne seeki ng t o excl ude any evi dence r el at ed t o a 

pr evi ous unr el at ed r obber y and any evi dence r egar di ng hi s 

shoot i ng at  t he second t r ooper ' s vehi c l e.   I d.   The ci r cui t  

cour t  gr ant ed t he mot i on wi t h r espect  t o t he unr el at ed r obber y,  

but  i t  deni ed t he mot i on wi t h r espect  t o t he second shoot i ng.   

I d.  at  339.   The ci r cui t  cour t  agr eed wi t h t he pr osecut i on t hat  

t he shoot i ng " evi dence was admi ssi bl e t o show t he def endant ' s 

st at e of  mi nd t o escape at  al l  cost s. "   I d.   The def endant  was 

convi ct ed.   On appeal ,  he ar gued t hat  i t  was er r or  f or  t he 

c i r cui t  cour t  t o admi t  evi dence r el at ed t o hi s shoot i ng at  t he 

second t r ooper ' s vehi c l e.   I d.  at  341.  

¶85 The cour t  of  appeal s af f i r med t he convi ct i on and 

concl uded " t hat  any unf ai r  pr ej udi ce r esul t i ng f r om t hi s  

evi dence [ di d]  not  subst ant i al l y  out wei gh i t s pr obat i ve val ue. "   

I d.  at  349.   The cour t  of  appeal s not ed t hat ,  al t hough t he 

def endant  c l ai med he di d not  par t i c i pat e i n shoot i ng at  t he 

f i r st  t r ooper ,  when t he ot her  act s evi dence was consi der ed,  " an 

al t er nat i ve expl anat i on of  t he def endant ' s i nvol vement "  i n t he 

shoot i ng was evi dent .   I d.  at  348.   The cour t  cont i nued,  " I n 

or der  t o est abl i sh t hat  par t  of  t he pl an i ncl uded a successf ul  
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escape whi ch was t o be ef f ect uat ed at  al l  cost s,  t he [ S] t at e 

needed t o i nt r oduce [ t he ot her  act s]  evi dence showi ng t he 

def endant ' s act i ve par t i c i pat i on i n t he event s  i nci dent  t o t he 

escape phase of  t he r obber y. "   I d.  ( emphasi s added) .   The ot her  

act s evi dence was pr oper l y admi t t ed i n Phar r  because t he 

evi dence was necessar y t o t he pr osecut i on' s t heor y of  t he case,  

and i t  pr ovi ded an al t er nat i ve expl anat i on t o t he def endant ' s 

c l ai med i nnocence.   See i d.  at  348;  see al so Johnson,  184 

Wi s.  2d at  339- 41;  Bl i nka,  supr a,  § 404. 6 at  183.   Because t he 

ot her  act s evi dence was so i mpor t ant  t o t he r esol ut i on of  t he 

case,  t he cour t  coul d not  say t hat  i t s pr obat i ve val ue was 

subst ant i al l y  out wei ghed by i t s danger  of  unf ai r  pr ej udi ce.   See 

Phar r ,  115 Wi s.  2d at  348- 49;  see al so Wi s.  St at .  § 904. 03;  

Johnson,  184 Wi s.  2d at  339- 41;  Bl i nka,  supr a,  § 404. 6 at  183.  

¶86 Johnson i s anot her  case t hat  demonst r at es t he hi gh 

l evel  of  pr obat i ve val ue at t ached t o evi dence t hat  i s necessar y 

f or  t he r esol ut i on of  t he case.   See Phar r ,  115 Wi s.  2d at  348-

49;  Bl i nka,  supr a,  § 404. 6 at  183.   I n Johnson,  t he def endant  

was convi ct ed of  bat t er y and second- degr ee r eckl ess endanger ment  

as a r epeat er ,  based on al l egat i ons by t he def endant ' s f or mer  

l i ve- i n gi r l f r i end t hat  he physi cal l y assaul t ed her  on at  l east  

one occasi on.   Johnson,  184 Wi s.  2d at  333- 34.   The def endant  

mai nt ai ned t hat  t he i nci dent  never  occur r ed and t hat  hi s ex-

gi r l f r i end f abr i cat ed t he st or y so t hat  he woul d be ar r est ed and 

she woul d have an oppor t uni t y t o mi sappr opr i at e cer t ai n i t ems of  

hi s pr oper t y whi l e he was i n cust ody.   I d.  at  334.  
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¶87 On appeal ,  t he def endant  ar gued t hat  t he c i r cui t  cour t  

er r ed by r ef usi ng t o admi t  ot her  act s evi dence t hat  hi s ex-

gi r l f r i end,  wi t hi n days of  hi s ar r est ,  at t empt ed t o gai n access 

t o cer t ai n i t ems of  hi s pr oper t y t hat  wer e i n st or age.   I d.  at  

338.   The cour t  of  appeal s det er mi ned t hat  i t  was er r or  f or  t he 

c i r cui t  cour t  t o deny admi ssi on of  t hi s evi dence because i t  was 

" di r ect l y l i nked t o t he cr i mi nal  event s char ged. "   I d.  338- 39.   

The cour t  expl ai ned i t s deci s i on as f ol l ows:  

I f  [ t he def endant ]  t r ul y owned t he di sput ed 
pr oper t y and i f  [ t he ex- gi r l f r i end]  t r ul y at t empt ed t o 
gai n possessi on of  t he pr oper t y f ol l owi ng her  
accusat i on agai nst  hi m and hi s r esul t ant  
i ncar cer at i on,  t he cr edi bi l i t y  of  [ t he def endant ] ' s  
t heor y of  def ense i s obvi ousl y enhanced.   We concl ude 
t hat  t he r ej ect ed evi dence was hi ghl y pr obat i ve t o 
[ t he def endant ] ' s  t heor y of  def ense.  

.  .  .  .  

Al t hough ot her  wi t nesses t est i f i ed,  t hi s case 
essent i al l y  t ur ned on t he j ur y ' s assessment  of  t he 
cr edi bi l i t y  i ssue dr awn bet ween [ t he ex- gi r l f r i end]  
and [ t he def endant ] .   [ The def endant ] ' s  pr of f er ed 
evi dence,  i f  bel i eved,  of f er ed a pl ausi bl e scenar i o as 
t o why [ t he ex- gi r l f r i end]  mi ght  have f al sel y accused 
hi m.  .  .  .   

.  .  .  I n most  i nst ances,  as t he pr obat i ve val ue 
of  r el evant  evi dence i ncr eases,  so wi l l  t he f ai r ness 
of  i t s  pr ej udi c i al  ef f ect .   Thus,  t he st andar d f or  
unf ai r  pr ej udi ce i s not  whet her  t he evi dence har ms t he 
opposi ng par t y ' s case,  but  r at her  whet her  t he evi dence 
t ends t o i nf l uence t he out come of  t he case by 
" i mpr oper  means. "   We f ai l  t o see how [ t he 
def endant ] ' s  pr of f er ed evi dence const i t ut es an 
i mpr oper  means t o i nf l uence t he out come.   

I d.  at  339- 41 ( f i r st ,  second,  and f our t h emphasi s added)  

( i nt er nal  f oot not e and ci t at i on omi t t ed) .   Because t he ot her  
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act s evi dence was cent r al  t o t he l i t i gat i on and necessar y f or  

t he def endant ' s ar gument s,  t he evi dence car r i ed gr eat  pr obat i ve 

val ue t o over come any pr ej udi c i al  ef f ect  t he evi dence may have 

caused.   I d. ;  see al so Phar r ,  115 Wi s.  2d at  348- 49;  Bl i nka,  

supr a,  § 404. 6 at  183.  

¶88 As f or  unf ai r  pr ej udi ce,  i n Whi t t y,  t hi s cour t  st at ed 

t hat ,  t o ensur e a def endant ' s r i ght  t o a f ai r  t r i al ,  t he c i r cui t  

cour t  must  " car ef ul l y consi der  whet her  t he pr ej udi ce of  ot her -

cr i mes [ or  ot her  act s]  evi dence i s so gr eat  as compar ed wi t h i t s  

r el evancy and t he necessi t y f or  i t s  admi ssi on i n t he par t i cul ar  

case as t o r equi r e i t s excl usi on. "   Whi t t y,  34 Wi s.  2d at  295.   

The det er mi nat i on of  unf ai r  pr ej udi ce must  be made wi t h gr eat  

car e because " [ n] ear l y al l  evi dence oper at es t o t he pr ej udi ce of  

t he par t y agai nst  whom i t  i s  of f er ed.  .  .  .   The t est  i s  whet her  

t he r esul t i ng pr ej udi ce of  r el evant  evi dence i s f ai r  or  unf ai r . "   

Johnson,  184 Wi s.  2d at  340 ( c i t i ng Chr i st ensen v.  Econ.  Fi r e & 

Cas.  Co. ,  77 Wi s.  2d 50,  61- 62,  252 N. W. 2d 81 ( 1977) ) .    

¶89 I n Sul l i van,  t he cour t  def i ned unf ai r  pr ej udi ce as 

f ol l ows:  

Unf ai r  pr ej udi ce r esul t s when t he pr of f er ed 
evi dence has a t endency t o i nf l uence t he out come by 
i mpr oper  means or  i f  i t  appeal s t o t he j ur y ' s 
sympat hi es,  ar ouses i t s sense of  hor r or ,  pr ovokes i t s  
i nst i nct  t o puni sh or  ot her wi se causes a j ur y t o base 
i t s deci s i on on somet hi ng ot her  t han t he est abl i shed 
pr oposi t i ons i n t he case.  

Sul l i van,  216 Wi s.  2d at  789- 90;  see al so Johnson,  184 

Wi s.  2d at  340 ( " [ T] he st andar d f or  unf ai r  pr ej udi ce i s not  

whet her  t he evi dence har ms t he opposi ng par t y ' s case,  but  r at her  
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whet her  t he evi dence t ends t o i nf l uence t he out come of  t he case 

by ' i mpr oper  means. ' "  ( c i t i ng Chr i st ensen,  77 Wi s.  2d at  61) ) ;  

Bl i nka,  supr a,  § 404. 6 at  185 ( " I n t hi s cont ext ,  ' unf ai r  

pr ej udi ce'  r ef er s t o t he danger  t hat  t he j ur y wi l l  dr aw t he 

f or bi dden pr opensi t y [ or  char act er ]  i nf er ence r egar dl ess of  a[ ]  

l i mi t i ng i nst r uct i on. " ) .   The speci f i c  danger  of  unf ai r  

pr ej udi ce when usi ng ot her  act s evi dence " i s t he pot ent i al  har m 

i n a j ur y ' s concl udi ng t hat  because an act or  commi t t ed one bad 

act ,  he necessar i l y  commi t t ed t he cr i me wi t h whi ch he i s now 

char ged. "   St at e v.  Fi shni ck,  127 Wi s.  2d 247,  261- 62,  378 

N. W. 2d 272 ( 1985)  ( c i t i ng St at e v.  Tar r el l ,  74 Wi s.  2d 647,  657,  

247 N. W. 2d 696 ( 1976) ) .   The ci r cui t  cour t ' s  j ob i s t o ensur e 

t hat  t he j ur y wi l l  not  " pr ej udge a def endant ' s gui l t  or  

i nnocence i n an act i on because of  hi s pr i or  bad act . "   I d.  at  

262.  

¶90 The si t uat i on i n whi ch unf ai r  pr ej udi ce i s most  l i kel y 

t o occur  i s when one par t y at t empt s t o put  i nt o evi dence ot her  

act s al l egedl y commi t t ed by t he opposi ng par t y t hat  ar e s i mi l ar  

t o t he act  at  i ssue i n t he cur r ent  case.   For  exampl e,  i n St at e 

v.  McGowan,  2006 WI  App 80,  ¶¶1,  23- 24,  291 Wi s.  2d 212,  715 

N. W. 2d 631,  t he cour t  of  appeal s f ound r ever si bl e er r or  wher e 

t he ci r cui t  cour t  al l owed t he pr osecut i on t o pr esent  ot her  act s 

evi dence agai nst  t he def endant  t hat  was hi ghl y i nf l ammat or y.   I n 

McGowan,  t he def endant  was char ged wi t h f our  count s of  f i r st -

degr ee sexual  assaul t  of  a chi l d st emmi ng f r om sever al  i nci dent s 

i nvol v i ng hi msel f  and hi s cousi n t en year s ear l i er  ( when he was 

18 and she was 8) .   I d. ,  ¶¶1- 2.   Dur i ng t r i al ,  t he pr osecut i on 
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was al l owed t o i nt r oduce evi dence suggest i ng t hat  t he def endant  

had assaul t ed a di f f er ent  f emal e cousi n when he was 10 and she 

was 5. 19  I d. ,  ¶¶9- 10.   Af t er  bei ng convi ct ed,  t he def endant  

ar gued t o t he cour t  of  appeal s t hat  t he c i r cui t  cour t  had er r ed 

by admi t t i ng t he ot her  act s evi dence.   I d. ,  ¶¶1,  13.    

¶91 The cour t  of  appeal s summar i zed i t s r easoni ng f or  

r ever si ng t he convi ct i on:  

 Her e,  t he of f er ed evi dence .  .  .  undoubt edl y 
ar oused t he j ur y ' s " sense of  hor r or "  and " pr ovoke[ d]  
i t s  i nst i nct  t o puni sh. "   See Sul l i van,  216 Wi s.  2d at  
789- 90.   Revul s i on as t o t hi s conduct  i s  not  
s i gni f i cant l y mi t i gat ed by t he f act  t hat  [ t he 
def endant ]  was onl y t en year s ol d at  t he t i me and t he 
event  was an i sol at ed i nci dent .   Gi ven t he obvi ous 
pr obabl e pr ej udi ce t o t he def endant ,  t he pr obat i ve 
val ue of  t he evi dence t o pr ove a l egi t i mat e f act  of  
consequence——whi ch i s not  pr oof  of  t he def endant ' s 
char act er ——shoul d be st r ong i ndeed.   The sl i m r eeds of  
pr obat i ve val ue i dent i f i ed .  .  .  cr umbl e her e under  
t he wei ght  of  pr ej udi ce t o t he def endant .  

I d. ,  ¶23 ( emphasi s added) .   The cour t  of  appeal s was concer ned 

t hat  t he j ur y,  af t er  hear i ng evi dence of  anot her  hei nous sexual  

assaul t  of  a young chi l d,  woul d deci de t o puni sh t he def endant  

based on t hat  f act  al one r at her  t han t he f act s compr i s i ng t he 

cur r ent  char ges.   See i d. ;  see al so Fi shni ck,  127 Wi s.  2d at  

261- 62 ( c i t i ng Tar r el l ,  74 Wi s.  2d at  657) .  

¶92 I n t he pr esent  case,  t he c i r cui t  cour t  was f ul l y 

engaged i n t he i ssues sur r oundi ng t he admi ssi bi l i t y  of  t he ot her  

                                                 
19 The ot her  act s  evi dence i ncl uded t he al l egat i on t hat  t he 

def endant  f or ced hi s cousi n " t o per f or m or al  sex on hi m and [ he]  
ur i nat ed i n her  mout h. "   St at e v.  McGowan,  2006 WI  App 80,  ¶9,  
291 Wi s.  2d 212,  715 N. W. 2d 631.  
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act s evi dence.   I t  had pr esi ded over  t he def endant ' s f i r st  

t r i al ,  and i t  l i s t ened t o t he wel l - made r espect i ve ar gument s.   

Al t hough t he cour t  det er mi ned t hat  t he pr obat i ve val ue of  t he 

evi dence was not  subst ant i al l y  out wei ghed by i t s pr ej udi c i al  

ef f ect  when i t  admi t t ed t he evi dence,  i t  di d not  make expr ess 

f i ndi ngs t o t hi s ef f ect .   I n t hese ci r cumst ances,  an appel l at e 

cour t  shoul d i ndependent l y r evi ew t he r ecor d " t o det er mi ne 

whet her  t her e i s any r easonabl e basi s f or  t he t r i al  cour t ' s  

di scr et i onar y deci s i on. "   Davi dson,  236 Wi s.  2d 537,  ¶53 ( c i t i ng 

Sul l i van,  216 Wi s.  2d at  781) ;  St at e v.  Gr ay,  225 Wi s.  2d 39,  

51,  590 N. W. 2d 918 ( 1999) .   We concl ude t hat  t her e i s.  

¶93 Ther e i s no denyi ng t hat  t he ot her  act s  ev i dence 

r egar di ng a gun and a l ar ge amount  of  cocai ne bei ng pr esent  at  

Payano' s apar t ment  t he day bef or e t he shoot i ng may have caused 

t he " t he j ur y [ t o]  dr aw t he f or bi dden pr opensi t y [ or  char act er ]  

i nf er ence. "   Bl i nka,  supr a,  § 404. 6 at  185.   I t  i s  cer t ai nl y 

pl ausi bl e t hat  some member s of  t he j ur y may have deci ded t o 

convi ct  Payano based on " i mpr oper  means"  upon hear i ng t he ot her  

act s evi dence.   See Sul l i van,  216 Wi s.  2d at  789- 90;  Johnson,  

184 Wi s.  2d at  340 ( c i t i ng Chr i st ensen,  77 Wi s.  2d at  61) .    

¶94 Havi ng sai d t hat ,  t hi s i s not  a c l assi c case of  unf ai r  

pr ej udi ce,  l i ke McGowan,  wher e t he ot her  act s  evi dence i s so 

s i mi l ar  i n nat ur e t o t he char ged act  t hat  t her e i s danger  t he 

j ur y wi l l  s i mpl y pr esume t he def endant ' s gui l t  i n t he cur r ent  

case.   See McGowan,  291 Wi s.  2d 212,  ¶¶1- 2,  9- 10,  23.   Mor eover ,  

t he danger  of  unf ai r  pr ej udi ce i s not  as gr eat  as i t  woul d be i f  

t he ot her  act s evi dence wer e used t o pr ove Payano' s i dent i t y or  
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t hat  he commi t t ed t he char ged of f ense.   Cf .  Whi t t y,  34 

Wi s.  2d at  294 ( " [ T] he st andar ds of  r el evancy shoul d be st r i ct er  

when pr i or - cr i me [ or  ot her  act s]  evi dence i s used t o pr ove 

i dent i t y or  t he doi ng of  t he act  char ged t han when t he evi dence 

i s of f er ed on t he i ssue of  knowl edge,  i nt ent  or  ot her  st at e of  

mi nd.   McCor mi ck,  Evi dence ( hor nbook ser i es) ,  p.  331,  sec.  

157. " ) .   Al t hough we cannot  say t hat  t he ot her  act s evi dence 

pr esent ed no danger  of  unf ai r  pr ej udi ce t o Payano,  t he danger  

was not  except i onal l y hi gh gi ven t he nat ur e of  t he evi dence 

compar ed wi t h t he nat ur e of  t he char ged of f ense.  

¶95 I nst ead,  s i mi l ar  t o t he ot her  act s evi dence of f er ed i n 

Phar r  and Johnson,  t he evi dence of f er ed by t he St at e i n t hi s 

case i s di r ect l y l i nked and necessar y t o t he det er mi nat i on of  

Payano' s gui l t .   See Phar r ,  115 Wi s.  2d at  348- 49;  Johnson,  184 

Wi s.  2d at  338- 41.   Koj i s ' s t est i mony and t he i nf or mat i on he 

pr ovi ded Of f i cer  Lut z of  what  he saw t he day bef or e t he shoot i ng 

i n Payano' s apar t ment  was t he f oundat i on upon whi ch t he St at e' s 

case r est ed.   Us i ng t he wor ds of  t he Phar r  cour t ,  " t he [ S] t at e 

needed t o i nt r oduce [ t he]  evi dence. "   Phar r ,  115 Wi s.  2d at  348 

( emphasi s added) .   The evi dence of f er ed a pl ausi bl e expl anat i on 

as t o why Payano mi ght  have shot  hi s gun knowi ng t hat  i t  was t he 

pol i ce at  t he apar t ment  door .   See Johnson,  184 Wi s.  2d at  340.   

Wi t hout  t hat  evi dence,  i t  was not  possi bl e f or  t he St at e t o 

connect  t he shoot i ng wi t h i t s t heor y of  why t he shoot i ng t ook 

pl ace.   See i d.  at  339 ( " [ T] he .  .  .  evi dence was hi ghl y  

pr obat i ve t o [ t he def endant ] ' s  t heor y of  def ense. " ) ;  see al so 

Kour t i di as,  206 Wi s.  2d at  582 ( " [ T] hi s ot her  act s evi dence was 
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ver y r el evant  t o t hi s t heor y of  def ense. " ) .   Wi t hout  t hat  

connect i on,  t he St at e' s case woul d have l acked cr edi bi l i t y  

because i t  woul d have been suppor t ed onl y by t he St at e' s bal d 

asser t i on t hat  Payano must  have shot  at  t he of f i cer  t o buy t i me 

t o hi de or  dest r oy dr ugs.   Ther ef or e,  t he ot her  act s evi dence i n 

t hi s case i s ext r emel y pr obat i ve because t he r esol ut i on of  " t hi s 

case essent i al l y  t ur ned on t he j ur y ' s assessment  

of  .  .  .  cr edi bi l i t y"  bet ween t he St at e' s t heor y and Payano' s 

t heor y.   Johnson,  184 Wi s.  2d at  340.  

¶96 The ot her  act s  evi dence of f er ed by t he St at e pr esent ed 

" an al t er nat i ve expl anat i on of  [ Payano] ' s i nvol vement  [ i n t he]  

shoot i ng[ ,  whi ch became evi dent  onl y]  when t he ent i r e cour se of  

conduct  [ wa] s r evi ewed. "   Phar r ,  115 Wi s.  2d at  348.   I n ot her  

wor ds,  " t he evi dence was hi ghl y  pr obat i ve t o [ Payano] ' s t heor y 

of  def ense. "   Johnson,  184 Wi s.  2d at  339;  see al so Kour t i di as,  

206 Wi s.  2d at  582 ( " [ T] hi s  ot her  act s evi dence was ver y 

r el evant  t o t hi s t heor y of  def ense. " ) .   Consequent l y,  because 

t he ot her  act s evi dence was absol ut el y essent i al  t o t he St at e' s  

case,  i t s pr obat i ve val ue was compel l i ng.   See Johnson,  184 

Wi s.  2d at  339- 41;  see al so Phar r ,  115 Wi s.  2d at  348- 49;  

Bl i nka,  supr a,  § 404. 6 at  183.  

¶97 Wei ghi ng t he hi gh degr ee of  pr obat i ve val ue agai nst  

t he danger  of  unf ai r  pr ej udi ce,  we cannot  say t hat  t he pr obat i ve 

val ue of  t he ot her  act s evi dence i s subst ant i al l y  out wei ghed by 

t he danger  of  unf ai r  pr ej udi ce.   See Wi s.  St at .  § 904. 03;  

Sul l i van,  216 Wi s.  2d at  772- 73,  789;  Davi dson,  236 Wi s.  2d 537,  

¶35;  Bl i nka,  supr a,  § 404. 6 at  170,  183- 88.   I n our  v i ew,  t he 
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pr obat i ve val ue of  t he evi dence subst ant i al l y  out wei ghs t he 

danger  of  unf ai r  pr ej udi ce.   Ther ef or e,  t he c i r cui t  cour t ' s  

deci s i on t o admi t  t he ot her  act s  evi dence was not  er r oneous.   I t  

was not  a deci s i on " t hat  no r easonabl e j udge,  act i ng on t he same 

f act s and under l y i ng l aw,  coul d r each. "   See Jeske,  197 

Wi s.  2d at  913.  

¶98 I n consi der i ng t he St at e' s mot i on t o admi t  t he ot her  

act s evi dence,  t he cour t  was t ol d by def ense counsel  t hat  t he 

def endant  woul d not  " cont est  and di sput e t he sear ch war r ant . "   A 

def endant  i s l i kel y t o be pr ej udi ced by t he f act  t hat  a j ur y 

wi l l  be t ol d t hat  a cour t  has i ssued a no- knock war r ant  

aut hor i z i ng pol i ce t o br eak down a def endant ' s door .   A j ur y i s 

l i kel y t o specul at e on t he basi s f or  t hat  war r ant .   Pr ovi di ng 

t he j ur y wi t h t he i nf or mat i on about  t hat  basi s f or  t he war r ant  

may be mor e har mf ul  t o t he def endant  t han specul at i on,  but  t he 

i nevi t abl e har m i s a mat t er  of  degr ee.   Not  advi s i ng t he j ur y 

about  t he war r ant  woul d mi sl ead and conf use t he j ur y.  

¶99 I f  evi dence does car r y t he danger  of  unf ai r  pr ej udi ce,  

t he c i r cui t  cour t  can mi t i gat e t hat  danger  and l essen t he unf ai r  

pr ej udi c i al  ef f ect  by ut i l i z i ng any of  t he f ol l owi ng:  ( 1)  

" st i pul at i ons" ;  ( 2)  " edi t i ng t he evi dence" ;  ( 3)  " l i mi t i ng 

i nst r uct i ons" ;  and ( 4)  " r est r i ct i ng ar gument . "   Bl i nka,  supr a,  

§ 404. 6 at  186;  see al so i d. ,  § 106. 1 at  46 ( " Li mi t ed 

admi ssi bi l i t y  i s  enf or ced t hr ough t wo pr ocedur al  means,  namel y,  

r est r i ct i ons on ar gument s and j ur y i nst r uct i ons. " ) .   I n f act ,  

pr ecedent  suggest s t hat  caut i onar y j ur y i nst r uct i ons can go a 



No.   2007AP1042- CR 

 

62 
 

l ong way i n l i mi t i ng t he unf ai r  pr ej udi ce t hat  may r esul t  f r om 

t he admi ssi on of  ot her  act s evi dence. 20 

                                                 
20 See Hunt ,  263 Wi s.  2d 1,  ¶¶72- 73 ( " [ C] aut i onar y 

i nst r uct i ons hel p t o l i mi t  any unf ai r  pr ej udi ce t hat  mi ght  
ot her wi se r esul t .  .  .  .   [ T] he ci r cui t  cour t  of f er ed pr oper  
caut i onar y i nst r uct i ons on t he ot her - act s evi dence.   
Accor di ngl y,  any unf ai r  pr ej udi c i al  ef f ect  caused by t he 
admi t t ance of  t he ot her - act s evi dence was subst ant i al l y  
mi t i gat ed by t he c i r cui t  cour t ' s  caut i onar y 
i nst r uct i ons .  .  .  . "  ( c i t i ng Pl ymesser ,  172 Wi s.  2d at  596-
97) ) ;  Sul l i van,  216 Wi s.  2d at  791 ( " [ A]  caut i onar y i nst r uct i on,  
even i f  not  t ai l or ed t o t he case,  can go f ar  t o cur e any adver se 
ef f ect  at t endant  wi t h t he admi ssi on of  t he [ ot her  act s]  
evi dence. " )  ( i nt er nal  quot at i ons and ci t at i ons omi t t ed)  ( second 
al t er at i on i n or i gi nal ) ;  Shi l l cut t ,  116 Wi s.  2d at  238 ( " [ T] he 
caut i onar y i nst r uct i on r ead t o t he j ur y pr i or  t o i nt r oduct i on of  
[ ot her  act s]  t est i mony suf f i c i ent l y t emper ed t he pr ej udi c i al  
ef f ect  of  t hi s evi dence so as t o al l ow i t s admi ssi bi l i t y .   I f  an 
admoni t or y i nst r uct i on i s pr oper l y gi ven by t he cour t ,  pr ej udi ce 
t o a def endant  i s pr esumed er ased f r om t he j ur y ' s mi nd. " ) ;  see 
al so Bl i nka,  supr a,  § 404. 6 at  186- 87.  
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¶100 Al t hough caut i onar y j ur y i nst r uct i ons ar e pr ef er r ed21 

and shoul d nor mal l y be pr ovi ded when admi t t i ng ot her  act s 

evi dence,  t hey ar e not  r equi r ed unl ess r equest ed. 22  See Wi s.  

                                                 
21 We set  f or t h not e 1 f r om Cr i mi nal  Jur y I nst r uct i on 275 i n 

i t s ent i r et y as a r emi nder  t o counsel  and t o t he cour t s t he best  
cour se of  act i on f or  deal i ng wi t h caut i onar y i nst r uct i ons f or  
ot her  act s evi dence.  

Whenever  evi dence has been admi t t ed f or  a l i mi t ed 
pur pose,  § 901. 06 pr ovi des t hat  a caut i onar y 
i nst r uct i on must  be gi ven upon r equest .  

 The Wi sconsi n Supr eme Cour t  has hel d t hat  t he 
t r i al  j udge i s  under  no obl i gat i on t o gi ve a 
caut i onar y i nst r uct i on i n t he absence of  a r equest  by 
t he def endant .   Hough v.  St at e,  70 Wi s.  2d 807,  817,  
235 N. W. 2d 534 ( 1975) .   The basi s f or  t he deci s i on i n 
Hough was a r ecogni t i on t hat  i t  may have been a 
t act i cal  deci s i on by t he def ense not  t o r equest  an 
i nst r uct i on,  out  of  a desi r e not  t o cal l  f ur t her  
at t ent i on t o t he pr i or  act .   However ,  t he absence of  a 
cur at i ve or  l i mi t i ng i nst r uct i on has been consi der ed 
by t he cour t  i n f i ndi ng t hat  admi ssi on of  ot her  act s 
evi dence const i t ut ed r ever si bl e er r or .   St at e v.  
Spr aggi n,  77 Wi s.  2d 89,  101,  252 N. W. 2d 94 ( 1977) .   
I t  may be desi r abl e,  t her ef or e,  f or  t he t r i al  j udge t o 
i nqui r e of  t he def ense whet her  a caut i onar y 
i nst r uct i on i s r equest ed and,  i f  t he def endant ' s 
t act i cal  deci s i on i s not  t o r equest  t he i nst r uct i on,  
t o make a r ecor d of  t hat  deci s i on.   The t r i al  j udge 
may al so wi sh t o consi der  gi v i ng t he i nst r uct i on,  or  a 
var i at i on t her eof ,  at  t he t i me t he ot her  act s  ev i dence 
i s admi t t ed i n addi t i on t o t he i nst r uct i on gi ven at  
t he c l ose of  t he case.   

Wi s JI ——Cr i mi nal  275 at  3 ( emphasi s added) .  

22 We do r ecogni ze t hat  i n some cases t he def endant  or  t he 
def endant ' s counsel  may not  want  t he caut i onar y i nst r uct i on 
gi ven " because such i nst r uct i ons of t en j ust  under scor e t he 
f or bi dden pur pose"  t he def endant  wi shes t o avoi d.   Bl i nka,  
supr a,  § 106. 1 at  46- 47;  see al so Hough,  70 Wi s.  2d at  817 
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St at .  § 901. 06 ( " When evi dence whi ch i s admi ssi bl e as t o one 

par t y or  f or  one pur pose but  not  admi ssi bl e as t o anot her  par t y 

or  f or  anot her  pur pose i s admi t t ed,  t he j udge,  upon r equest ,  

shal l  r est r i ct  t he evi dence t o i t s pr oper  scope and i nst r uct  t he 

j ur y accor di ngl y. " ) 23 ( emphasi s added) ;  Wi s JI ——Cr i mi nal  275 at  3 

( " [ T] he t r i al  j udge i s under  no obl i gat i on t o gi ve a caut i onar y 

i nst r uct i on i n t he absence of  a r equest  by t he def endant . "  

( c i t i ng Hough v.  St at e,  70 Wi s.  2d 807,  817,  235 N. W. 2d 534 

( 1975) ) )  ( emphasi s added) ;  Bl i nka,  § 404. 6 at  186 ( " Ot her  act  

evi dence nor mal l y shoul d be accompani ed by an admoni t or y or  

l i mi t i ng i nst r uct i on pr eci sel y because t he evi dence i s bei ng 

i nt r oduced f or  onl y a l i mi t ed pur pose. " )  ( emphasi s added) .   

However ,  t he absence of  a caut i onar y i nst r uct i on can be 

consi der ed i n wei ghi ng t he evi dence' s danger  of  unf ai r  pr ej udi ce 

agai nst  i t s  pr obat i ve val ue.   Wi s JI ——Cr i mi nal  275 at  3 ( " [ T] he 

absence of  a cur at i ve or  l i mi t i ng i nst r uct i on has been 

                                                                                                                                                             
 The pr obl em f or  t hi s cour t  when no such r equest  
f or  i nst r uct i on i s made i s t o det er mi ne,  f r om t he 
r ecor d,  whet her  i t  may have been a t r i al  t act i c on t he 
par t  of  t he def ense not  t o ask f or  such an 
i nst r uct i on,  out  of  a desi r e,  f or  exampl e,  not  t o cal l  
f ur t her  at t ent i on t o t he pr i or  act .   Thi s cour t  has 
consi st ent l y hel d t hat  no sua spont e i nst r uct i on need 
be gi ven under  c i r cumst ances wher e f ai l ur e of  a 
def endant  t o r equest  an i nst r uct i on may r easonabl y be 
par t  of  a t r i al  t act i c,  r ecent l y i n t he case of  Wat son 
v.  St at e ( 1974) ,  64 Wi s.  2d 264,  219 N. W. 2d 398.  

23 " Cont r ar y t o t he suggest i on i n t he Judi c i al  Counci l  
Commi t t ee' s Not e t o Wi s.  St at .  § 901. 06,  an i nst r uct i on i s not  
mandat or y unl ess t he opponent  r equest s t hat  i t  be gi ven. "   
Bl i nka,  supr a,  § 106. 1 at  47 n. 12.  
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consi der ed by t he cour t  i n f i ndi ng t hat  admi ssi on of  ot her  act s 

evi dence const i t ut ed r ever si bl e er r or . "  ( c i t i ng Spr aggi n,  77 

Wi s.  2d at  101) ) ;  cf .  Sul l i van,  216 Wi s.  2d at  791 ( f i ndi ng an 

over br oad caut i onar y i nst r uct i on i nef f ect i ve i n mi t i gat i ng t he 

danger  of  unf ai r  pr ej udi ce) .  

¶101 Regar dl ess of  whet her  a caut i onar y i nst r uct i on i s 

pr ovi ded t o t he j ur y,  " counsel  may onl y ar gue t he evi dence f or  

i t s pr oper  pur pose,  as del i mi t ed by t he t r i al  j udge' s r ul i ng. "   

Bl i nka,  supr a,  § 106. 1 at  47.   Ot her wi se,  as i n Sul l i van,  t he 

cour t  may f i nd t hat  t he pr obat i ve val ue of  t he ot her  act s 

evi dence i s subst ant i al l y  out wei ghed by i t s danger  of  unf ai r  

pr ej udi ce.   Sul l i van,  216 Wi s.  2d at  791- 92 ( " [ T] he pr osecut or  

r ef er r ed t o t he ot her  act s evi dence ext ensi vel y i n bot h t he 

openi ng and cl osi ng st at ement s and ur ged t he j ur y t o consi der  

what  t he evi dence r eveal ed about  t he def endant ' s char act er . " ) .  

¶102 I n t he pr esent  case,  t he c i r cui t  cour t  j udge di d not  

pr ovi de t he j ur y wi t h a caut i onar y i nst r uct i on. 24  However ,  she 

di d f i r ml y admoni sh t he at t or neys t o l i mi t  t hei r  ar gument s 

r egar di ng t he ot her  act s evi dence t o t he pur poses del i neat ed by 

t he pr osecut i on.   The cour t  st at ed t he f ol l owi ng:  

The St at e wi l l  not  be al l owed t o suggest  t hat  Mr .  
Payano i s a dr ug deal er .   I  t hi nk Mr .  Koj i s shoul d 
c l ear l y t est i f y t hat  he di dn' t  go t her e l ooki ng f or  
dr ugs,  t hat  nei t her  he nor  hi s f r i end bought  dr ugs,  
t hat  t her e was no dr ug t r ansact i on goi ng on.  

 .  .  .  .  

                                                 
24 Accor di ng t o t he r ecor d,  nei t her  par t y r equest ed an 

i nst r uct i on.  
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 But  I  do t hi nk t hat  t he cont ext  and t he t est i mony 
of  t hi s wi t ness i s somet hi ng t hat  t he j ur y shoul d hear  
f or  a ver y nar r ow poi nt .    

( Emphasi s added. )  

¶103 The cour t  l i mi t ed t he use of  t he evi dence t o " a ver y 

nar r ow poi nt " ——namel y,  as pr oof  t hat  Payano shot  t he gun,  

knowi ng t hat  t he pol i ce wer e at  t he door ,  so t hat  he coul d get  

r i d of  dr ugs——and t her e i s no suggest i on t hat  t he evi dence was 

used f or  any r eason beyond t hat  " ver y nar r ow poi nt . "   I n f act ,  

t he cour t  of  appeal s makes ment i on i n t wo di f f er ent  par agr aphs 

of  i t s  opi ni on t hat  t he St at e di d not  use t he evi dence f or  any 

i mpr oper  pur pose.   See Payano,  312 Wi s.  2d 224,  ¶¶31,  35 ( " [ T] he 

pr osecut or  compl i ed wi t h t he t r i al  cour t ' s  

r est r i ct i on .  .  .  . " ) .  

¶104 Al t hough t he l ack of  a caut i onar y i nst r uct i on may be 

t he deci di ng f act or  i n some cases of  whet her  t he evi dence i s 

admi ssi bl e under  Wi s.  St at .  § 904. 03,  see Wi s JI ——Cr i mi nal  275 

at  3,  t hat  i s  not  t he s i t uat i on her e because t he pr obat i ve val ue 

of  t he evi dence f ar  out wei ghed i t s danger  of  unf ai r  pr ej udi ce,  

wi t h or  wi t hout  a l i mi t i ng i nst r uct i on,  see supr a,  ¶¶93- 98.    

I V.  CONCLUSI ON 

¶105 Af t er  car ef ul l y consi der i ng t he f act s and 

ci r cumst ances,  we concl ude t hat  t he c i r cui t  cour t  di d not  er r  i n 

admi t t i ng t he " ot her  act s"  t est i mony of  a conf i dent i al  i nf or mant  

about  hi s obser vat i ons of  t he def endant ' s possessi on of  dr ugs 

and a handgun i n t he def endant ' s  apar t ment  on t he day bef or e t he 

pol i ce execut ed a no- knock sear ch war r ant  at  t he apar t ment .   The 

i nf or mant ' s t est i mony pr ovi ded cont ext  f or  an i nci dent  i n whi ch 
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a pol i ce of f i cer  was shot  by t he def endant .   I t  expl ai ned why 

t he pol i ce wer e at  t he def endant ' s apar t ment ,  and i t  pr ovi ded a 

pl ausi bl e expl anat i on of  why t he def endant  f i r ed hi s gun at  a 

pol i ce of f i cer  t r y i ng t o ent er  t he apar t ment .   The i nf or mant ' s 

t est i mony ser ved t o r ebut  t he def endant ' s c l ai m t hat  he was 

act i ng r easonabl y i n def ense of  hi msel f  and hi s f ami l y.   I t  

pr ovi ded a mot i ve f or  t he shoot i ng.    

¶106 The ci r cui t  cour t  det er mi ned t hat  ( 1)  evi dence of  t he 

def endant ' s ver y r ecent  i nvol vement  wi t h dr ugs and a gun at  t he 

pl ace wher e t he shoot i ng occur r ed was of f er ed f or  a pr oper  

pur pose under  Wi s.  St at .  § 904. 04( 2) ;  ( 2)  t he evi dence was 

r el evant  under  Wi s.  St at .  § 904. 01;  and ( 3)  t he pr obat i ve val ue 

of  t he evi dence was not  subst ant i al l y  out wei ghed by t he danger  

of  unf ai r  pr ej udi ce under  Wi s.  St at .  § 904. 03.    The ci r cui t  

cour t  di d not  er r oneousl y exer c i se i t s di scr et i on because i t  

r evi ewed t he r el evant  f act s,  appl i ed a pr oper  st andar d of  l aw,  

and usi ng a r at i onal  pr ocess,  r eached a r easonabl e concl usi on.   

We bel i eve t he ci r cui t  cour t  of f er ed a cogent  expl anat i on f or  

admi t t i ng t he evi dence i n t he c i r cumst ances pr esent ed.    

¶107 Because of  our  deci s i on on t he f i r st  i ssue posed by 

t he St at e,  we f i nd i t  unnecessar y t o addr ess t he second i ssue.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶108 ANN WALSH BRADLEY,  J.    (dissenting).  Wi t hout  even 

l ayi ng eyes on a pi ece of  evi dence t hat  t he pr osecut or  r ef er r ed 

t o as " t he hear t  of  t hi s case, "  t he maj or i t y pur por t s t o bal ance 

t he pr obat i ve val ue of  Koj i s '  ot her  act s t est i mony and i t s 

pr ej udi c i al  ef f ect .    

¶109 I  r ef er  t o a t ape of  t he 911 cal l  Payano pl aced af t er  

he f i r ed t he shot  t hat  i nj ur ed t he of f i cer  and bef or e he was 

appr ehended i n hi s bat hr oom.   I t  i s  di f f i cul t  t o i magi ne a pi ece 

of  evi dence mor e pr obat i ve of  Payano' s ment al  st at e t han an 

audi o r ecor di ng of  t hat  cal l .   Yet ,  wher e i s t he t ape?  What  was 

sai d dur i ng t hat  cal l ?  The maj or i t y not es t hat  t he t ape i s not  

i n t he r ecor d and i t  moves on,  unt r oubl ed. 1   

¶110 Bal anci ng pr obat i ve val ue and pr ej udi c i al  ef f ect  i s  an 

ext r emel y f act - speci f i c  pr ocess.   Yet ,  her e,  t he maj or i t y 

engages i n a bal ance wi t hout  wei ghi ng essent i al  evi dence t hat  

was r epeat edl y pl ayed t o t he j ur y and per meat ed t he t est i mony i n 

var i ous phases of  t he t r i al .   At  a mi ni mum,  t he cour t  shoul d 

suppl ement  t he r ecor d wi t h t he 911 t ape bef or e conduct i ng t hi s 

bal ance.    

¶111 I f  t hi s t ape i s unavai l abl e,  however ,  and I  wer e 

r equi r ed t o eval uat e an i ncompl et e r ecor d,  I  woul d agr ee wi t h a 

unani mous cour t  of  appeal s t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on when i t  admi t t ed Koj i s '  t est i mony.   

" [ T] he pr obat i ve val ue of  Koj i s '  t est i mony,  i f  any,  i s  

negl i gi bl e"  and i f  bel i eved,  i t  coul d r eadi l y pr ovoke t he j ur y 

                                                 
1 A t r anscr i pt  of  t he t ape was mar ked as an exhi bi t .   I t ,  

t oo,  i s  mi ssi ng f r om t he appel l at e r ecor d.  
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t o puni sh Payano due t o a per cept i on t hat  he was a dr ug deal er  

r at her  t han f or  t he cr i me char ged.   St at e v.  Payano,  2008 WI  App 

74,  ¶¶28,  30,  312 Wi s.  2d 224,  752 N. W. 2d 378.   Accor di ngl y,  I  

r espect f ul l y di ssent .  

I  

¶112 The i ssue f or  us upon r evi ew i s whet her  t he ci r cui t  

cour t  er r ed i n admi t t i ng ot her  act s evi dence of  Payano' s dr ug 

act i v i t y t hat  occur r ed t he day bef or e he f i r ed t he shot .   The 

maj or i t y concl udes t hat  t he evi dence i s r el evant  t o pr ovi de 

cont ext  and t o r ebut  Payano' s t heor y of  sel f  def ense.   Af t er  

conduct i ng a bal anci ng t est ,  t he maj or i t y det er mi nes t hat  t he 

evi dence was pr oper l y admi t t ed because t he pr obat i ve val ue of  

t he evi dence out wei ghed t he danger  of  unf ai r  pr ej udi ce.  

¶113 Ther e was no quest i on at  t r i al  t hat  Payano shot  a 

pol i ce of f i cer .   Rat her ,  t he essent i al  i ssue t hat  t he j ur y was 

r equi r ed t o deci de was what  Payano bel i eved at  t he t i me of  t he 

shoot i ng.   Di d he knowi ngl y shoot  at  t he of f i cer  behi nd t he door  

i n or der  t o buy t i me and dest r oy evi dence?  Or  di d he shoot  at  

t he door  t o pr ot ect  hi msel f  and hi s f ami l y,  bel i evi ng t hat  t he 

peopl e behi nd t he door  wer e t r y i ng t o hur t  hi m?  

¶114 The t ape f r om Payano' s 911 cal l  was ent er ed i nt o 

evi dence dur i ng bot h t r i al s and r epeat edl y pl ayed t o t he j ur y.   

Bot h t he def ense and t he pr osecut or  at t empt ed t o use t he t ape t o 

bol st er  t hei r  ar gument s about  Payano' s c l ai m of  sel f - def ense.   

Never t hel ess,  t he t ape i s not  par t  of  t he r ecor d on appeal .   See 

maj or i t y op. ,  ¶17 n. 4.     
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¶115 Cer t ai nl y,  Payano' s own wor ds dur i ng t hat  phone cal l  

woul d have been ext r emel y pr obat i ve of  hi s bel i ef  at  t he t i me.   

Dur i ng hi s c l osi ng ar gument s,  t he pr osecut or  st at ed:  " The best  

t hi ng t hat  t he def ense has goi ng f or  i t  c l ear l y i s t he 911 t ape,  

and t hat ' s why i t ' s  pl ayed over  and over .   I  don' t  bl ame t hem. "    

¶116 Def ense counsel  ar gued t hat  t he t ape demonst r at ed t hat  

Payano t hought  t hat  he had shot  at  someone who was br eaki ng i n 

t o k i l l  hi m r at her  t han a pol i ce of f i cer .   I n hi s openi ng 

st at ement ,  he sai d:  " And t he St at e wi l l  have you bel i eve t hat  

t hi s per son,  Tony Payano,  who cal l ed 911 i s t he same per son who 

i nt ent i onal l y f i r ed upon a pol i ce of f i cer .   So I  ask you t o ask 

your sel ves i s t hat  behavi or  consi st ent  wi t h somebody who 

bel i eves t hey have j ust  commi t t ed a cr i me?"  

¶117 Dur i ng cl osi ng ar gument s,  def ense counsel  ar gued:   

" Seconds af t er  t hat  chaot i c scene [ when Payano shot  at  t he 

door ] ,  Tony Payano made t hat  cal l ,  i n a mat t er  of  

seconds .  .  .  .   And you can hear  Tony,  somebody shoot i ng,  

somebody shoot i ng,  and [ hi s mot her ]  scr eami ng,  she' s i n t he 

backgr ound,  oh,  my God,  over  and over .  .  .  .  [ A] nd most  

i mpor t ant  her e,  why i s a guy who knows he f i r ed agai nst  a cop,  

why woul d hi s f i r st  i nst i nct  be t o cal l  911?  I s t hat  t he 

conduct  of  somebody who knows t hat  t hey f i r ed on a cop?  No,  of  

cour se not .   That  i s t he conduct  of  somebody who i s act i ng t o 

pr ot ect  hi s mot her  and hi s cousi n and hi msel f  f r om peopl e 

br eaki ng down hi s door ,  when he t hought  t hey wer e goi ng t o k i l l  

hi m. "   
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 ¶118 The pr osecut or  asser t ed t hat  Payano made t he cal l  

i n or der  t o f al sel y cr eat e evi dence of  hi s i nnocence:  " Now I  

don' t  know f or  sur e whet her  or  not  Tony Payano deser ves an 

Academy Awar d f or  hi s per f or mance on t hat  day,  but  .  .  .  unl i ke 

ever y ot her  pi ece of  evi dence i n t hi s case,  t hat  pi ece of  

evi dence was cr eat ed by t he def endant  who i s on t r i al [ . ] "    

¶119 Bal anci ng pr obat i ve val ue and pr ej udi c i al  ef f ect  i s  an 

ext r emel y f act - i nt ensi ve i nqui r y .   Yet ,  t he maj or i t y at t empt s t o 

per f or m t he bal ance wi t hout  r evi ewi ng t he most  i mpor t ant  pi ece 

of  evi dence i n t he r ecor d.   Rat her  t han per f or mi ng t he bal ance 

i n a vacuum,  t he maj or i t y shoul d suppl ement  t he r ecor d wi t h t he 

evi dence t hat  i s at  " t he hear t  of  t hi s case" ——t he 911 t ape.    

I I  

¶120 On t hi s r ecor d,  however ,  t he maj or i t y concl udes t hat  

t he ot her  act s evi dence was pr oper l y admi t t ed.   Koj i s,  a pai d 

i nf or mant ,  t est i f i ed at  t r i al  t hat  t he day bef or e t he ar r est ,  he 

wal ked i nt o Payano' s k i t chen and saw hi m " baggi ng up cocai ne. "   

Accor di ng t o Koj i s,  who sai d he was f ami l i ar  wi t h t he sal e of  

cocai ne because he " gr ew up i n t hat  envi r onment , "  t hi s was no 

smal l  amount  of  cocai ne f or  per sonal  use.   Rat her ,  i t  was " a 

bunch of  bagged packages of  cocai ne al ong wi t h l ar ge chunks. "  

¶121 He t est i f i ed t hat  he was f ami l i ar  wi t h t he " packagi ng 

t hat  peopl e i n t he Ci t y and Count y of  Mi l waukee use f or  cocai ne"  

and expl ai ned t o t he j ur y how cocai ne i s bagged,  t he t er mi nol ogy 

used,  and t he quant i t i es i n whi ch i t  i s  sol d.   I t  was Koj i s '  

opi ni on t hat  Payano had a " r el at i vel y l ar ge amount . "  
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¶122 Af t er  t est i f y i ng about  t he pr esence of  t he dr ugs,  

Koj i s t ur ned hi s  at t ent i on t o t he gun whi ch he obser ved on t he 

ki t chen t abl e next  t o Payano.   He t ol d t he j ur y t hat  he had 

" exper i ence ar ound pi st ol s"  and t hat  t hi s gun was a " semi  

aut omat i c. "   Af t er  f ur t her  quest i oni ng,  he i dent i f i ed i t  as a 

" 380, "  wher eupon t he pr osecut or  di spl ayed t o t he j ur y ei t her  t he 

gun or  a pi ct ur e of  t he gun and asked sever al  mor e quest i ons 

about  i t .    

¶123 The St at e ar gued,  and t he maj or i t y agr ees,  t hat  t he 

evi dence was r el evant  t o show cont ext ——t hat  t he of f i cer s wer e 

l egi t i mat el y at  t he door  i n t he f i r st  pl ace.   The ci r cui t  cour t  

accept ed t hi s r at i onal e:  " The j ur y [ i n t he f i r st  t r i al ] ,  I  

bel i eve was l ef t  wi t h t he i mpr essi on t hat  t hi s sear ch war r ant  

was somehow ar bi t r ar y,  based on not hi ng,  t hat  t he pol i ce came 

st or mi ng i n a pl ace wi t h no basi s r eal l y f or  doi ng t hat ,  t hat  i t  

may have been somehow a vi ol at i on of  Mr .  Payano' s 

r i ght s .  .  .  . "  

¶124 The pr obl em wi t h t he cont ext  ar gument  i s t hat  i t  i s  

used t o admi t  ev i dence t hat  i s not  r el evant  t o t he el ement s of  

t he char ged of f ense.   The ci r cui t  cour t  accept ed t he cont ext  

ar gument  t o admi t  evi dence t o def end t he act i ons of  t he pol i ce 

of f i cer s r at her  t han evi dence r el evant  t o Payano' s act i ons.   As 

t he cour t  of  appeal s not ed,  " [ t ] hi s case does not  cent er  on t he 

pol i ce of f i cer s '  conduct  i n execut i ng t he no- knock sear ch 

war r ant "  and t he ci r cui t  cour t ' s  r at i onal e " i s not  per t i nent  t o 

our  r el evancy det er mi nat i on. "   Payano,  312 Wi s.  2d 224,  ¶25.      
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¶125 The St at e al so ar gued,  and t he maj or i t y agr ees,  t hat  

t he evi dence was r el evant  t o r ebut  Payano' s c l ai m of  sel f  

def ense because i t  woul d show t hat  Payano woul d be mor e l i kel y 

t o expect  pol i ce of f i cer s at  hi s door .   Li ke t he cour t  of  

appeal s,  I  am not  per suaded t hat  Koj i s '  t est i mony about  t he 

pr esence of  cocai ne and a gun at  Payano' s r esi dence suppor t s t he 

i nf er ence t hat  Payano woul d r easonabl y have known t hat  i t  was 

t he pol i ce at  hi s door .    

¶126 I nst ead,  I  agr ee t hat  " t he al l eged pr esence of  cocai ne 

at  hi s r esi dence t he day bef or e t he shoot i ng no mor e suppor t s 

t he pr oposi t i on t hat  he t hus bel i eved t hat  t he men at t empt i ng t o 

br eak down hi s door  wer e pol i ce,  t han i t  does t he not i on t hat  

Payano bel i eved t hey wer e hoodl ums seeki ng t o har m hi m,  hi s 

mot her ,  and hi s cousi n,  and st eal  t he cocai ne. "   I d. ,  ¶24.  

¶127 The pr obat i ve val ue of  evi dence l ar gel y depends on t he 

degr ee of  i t s  r el evance.   See Dani el  D.  Bl i nka,  Wi sconsi n 

Pr act i ce Ser i es:  Wi sconsi n Evi dence § 404. 6,  at  183 ( 3d ed.  

2008) .   The ot her  act s evi dence her e i s pr obat i ve of  l i t t l e i f  

anyt hi ng ot her  t han Payano' s  char act er  as a dr ug deal i ng 

cr i mi nal  and t he i nf er ence t hat  he wi l l  behave accor di ngl y.   

Ul t i mat el y,  l i ke t he cour t  of  appeal s,  I  concl ude t hat  t he 

pr obat i ve val ue of  Koj i s '  t est i mony i s negl i gi bl e,  i f  at  al l .    

¶128 On t he ot her  hand,  t est i mony t endi ng t o show t hat  

Payano was a dr ug deal er  pr esent s t he c l assi c danger  of  unf ai r  

pr ej udi ce.   Not abl y,  no cocai ne,  cocai ne r esi due,  or  dr ug 

par apher nal i a was f ound at  Payano' s r esi dence,  and Payano was 

not  char ged wi t h any dr ug- r el at ed cr i me.   Yet ,  Koj i s '  t est i mony 
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cl ear l y l ef t  t he i mpr essi on t hat  Payano was a danger ous dr ug 

deal er .    

¶129 Compoundi ng t he pr ej udi ce her e i s t hat  t he ci r cui t  

cour t  f ai l ed t o gi ve a l i mi t i ng i nst r uct i on,  even t hough i t  had 

ear l i er  expl ai ned t hat  i t  i nt ended t o gi ve such an i nst r uct i on 

i n or der  t o r educe t he danger  of  unf ai r  pr ej udi ce.   See maj or i t y  

op. ,  ¶34,  n. 6.   Thus,  t he j ur y was not  i nst r uct ed about  t he 

l i mi t ed l egal  pur pose f or  whi ch t he ot her  act s evi dence was 

admi t t ed.   Thi s l ef t  t he j ur y ungui ded and f r ee t o dr aw l egal l y 

i mper mi ssi bl e i nf er ences f r om t he ot her  act s evi dence.   I  

concl ude t hat  Koj i s '  t est i mony had a t endency t o i nf l uence t he 

out come of  t he t r i al  by i mpr oper  means by ar ousi ng t he j ur y ' s 

sense of  hor r or  and pr ovoki ng i t s i nst i nct  t o puni sh or  

ot her wi se base i t s deci s i on on somet hi ng ot her  t han t he cr i me 

char ged.   See St at e v.  Sul l i van,  216 Wi s.  2d 768,  789- 90,  576 

N. W. 2d 30 ( 1998) .   

¶130 Her e,  t he bal ance i s c l ear .   As di scussed above,  t he 

pr obat i ve val ue of  t he evi dence was negl i gi bl e——i f  at  al l .   By 

cont r ast ,  t he danger  of  unf ai r  pr ej udi ce was ext r emel y hi gh.   

Li ke t he cour t  of  appeal s,  I  concl ude t hat  t he pr obat i ve val ue 

was f ar  out wei ghed by t he danger  of  unf ai r  pr ej udi ce.    

¶131 For  t he r easons di scussed above,  I  r espect f ul l y 

di ssent .  

¶132 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .    
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