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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed. 

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 af f i r mi ng t he ci r cui t  

cour t ' s  j udgment  of  convi ct i on agai nst  Davi d A.  Dear bor n. 2  

                                                 
1 St at e v.  Dear bor n,  2008 WI  App 131,  313 Wi s.  2d 767,  758 

N. W. 2d 463.  

2 Dear bor n was convi ct ed of  assaul t i ng or  ot her wi se 
obst r uct i ng,  or  r esi st i ng a conser vat i on war den i n v i ol at i on of  
Wi s.  St at .  § 29. 951 ( 2005- 06) ,  and f or  possessi on of  
t et r ahydr ocannabi nol s ( THC)  i n v i ol at i on of  Wi s.  St at .  
§ 961. 41( 3g) ( e)  ( 2005- 06) .   Al l  subsequent  r ef er ences t o t he 
Wi sconsi n St at ut es ar e t o t he 2005- 06 ver si on unl ess ot her wi se 
i ndi cat ed.  
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Dear bor n asser t s  t hat  t he c i r cui t  cour t  er r ed i n denyi ng hi s 

mot i on t o suppr ess evi dence obt ai ned f r om a sear ch of  t he 

passenger  compar t ment  of  hi s l ocked vehi c l e,  a sear ch t hat  

occur r ed af t er  he was pl aced under  ar r est  and secur ed i n t he 

back of  a squad car .  

¶2 Dear bor n mai nt ai ns,  and t he St at e concedes,  t hat  i n 

t he wake of  t he Uni t ed St at es Supr eme Cour t ' s  r ul i ng i n Ar i zona 

v.  Gant ,  556 U. S.  ___,  129 S.  Ct .  1710 ( 2009) ,  t he sear ch of  

Dear bor n' s t r uck v i ol at ed hi s const i t ut i onal  r i ght  t o be secur e 

agai nst  unr easonabl e sear ches and sei zur es.   The mai n quest i on 

i n t hi s case i s whet her  t he excl usi onar y r ul e shoul d be appl i ed 

t o r emedy t he const i t ut i onal  v i ol at i on,  or  al t er nat i vel y,  

whet her  t he good f ai t h except i on shoul d pr ecl ude appl i cat i on of  

t he excl usi onar y r ul e and t he evi dence' s consequent  suppr essi on. 3 

¶3 Pr i or  t o t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n 

Gant ,  t hi s cour t  made cl ear  i n St at e v.  Fr y,  131 Wi s.  2d 153,  

388 N. W. 2d 565 ( 1986) ,  and i t s pr ogeny t hat  t he t ype of  sear ch 

conduct ed of  Dear bor n' s t r uck f ol l owi ng hi s ar r est  was l awf ul .   

However ,  we now accept  Gant ' s  i nt er pr et at i on of  t he Uni t ed 

St at es Const i t ut i on and adopt  i t s hol di ng as t he pr oper  

                                                 
3 The par t i es al so br i ef ed and ar gued t he quest i on of  

whet her  Dear bor n' s const i t ut i onal  r i ght  t o a unani mous j ur y 
ver di ct  was vi ol at ed because t he j ur y i nst r uct i on gi ven at  t r i al  
f or  § 29. 951 di d not  r equi r e t he j ur y t o unani mousl y det er mi ne 
t hat  he assaul t ed a war den,  r esi st ed a war den,  or  obst r uct ed a 
war den.  We decl i ne t o separ at el y addr ess t hi s  quest i on and 
af f i r m t he deci s i on and r easoni ng of  t he cour t  of  appeal s.   
St at e v.  Dear bor n,  2008 WI  App 131,  ¶¶12- 42,  313 Wi s.  2d 767,  
758 N. W. 2d 463.  
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i nt er pr et at i on of  t he Wi sconsi n Const i t ut i on' s pr ot ect i on 

agai nst  unr easonabl e sear ches and sei zur es.   Thus,  t he sear ch of  

Dear bor n' s t r uck v i ol at ed hi s const i t ut i onal  r i ght s.    

¶4 However ,  we decl i ne t o appl y  t he r emedy of  exc l usi on 

f or  t he const i t ut i onal  v i ol at i on.   We hol d t hat  t he good f ai t h 

except i on pr ecl udes appl i cat i on of  t he excl usi onar y r ul e wher e 

of f i cer s conduct  a sear ch i n obj ect i vel y r easonabl e r el i ance 

upon cl ear  and set t l ed Wi sconsi n pr ecedent  t hat  i s  l at er  deemed 

unconst i t ut i onal  by t he Uni t ed St at es Supr eme Cour t .   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s and uphol d 

Dear bor n' s convi ct i on.  

I .  BACKGROUND 

¶5  On Apr i l  9,  2006,  St at e Depar t ment  of  Nat ur al  Resour ces 

conser vat i on war den Mar t i n St one was on hi s r egul ar  pat r ol ,  

checki ng f i shi ng l i cense compl i ance i n var i ous l ocat i ons i n 

Ri chl and Count y.   The war den st opped at  t he Por t  Andr ews boat  

l andi ng t o get  a bet t er  l ook at  t he f i sher men who wer e bel ow a 

near by br i dge.   Davi d A.  Dear bor n had been si t t i ng i n hi s t r uck 

at  t he boat  l andi ng,  but  l ef t  soon af t er  t he war den ar r i ved i n 

hi s squad car .   Dear bor n t hen dr ove cl ose t o t he war den' s squad 

car ,  s l owed down,  and made an obscene gest ur e whi l e gl ar i ng 

angr i l y  at  t he war den.   Concer ned about  hi s saf et y,  t he war den 

r an Dear bor n' s l i cense pl at e and l ear ned t hat  Dear bor n' s l i cense 

had been r evoked f or  oper at i ng whi l e i nt oxi cat ed.  

¶6  The war den t hen pur sued Dear bor n and pul l ed hi m over .   

Dear bor n i mmedi at el y exi t ed hi s vehi c l e and wal ked t owar d t he 

war den.   The war den i nst r uct ed Dear bor n t o get  back i n hi s 
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t r uck,  but  Dear bor n i nst ead shut  t he door  and l ocked hi s 

vehi c l e.   The war den spoke wi t h Dear bor n and ver i f i ed hi s 

i dent i t y.   Di spat ch conf i r med t hat  Dear bor n was dr i v i ng wi t h a 

r evoked l i cense,  and t he war den t ol d Dear bor n he was pl aci ng hi m 

under  ar r est .   

¶7  Dear bor n became mad and r ef used t o submi t  t o ar r est .   

As t he war den t r i ed t o ar r est  hi m,  Dear bor n r esi st ed by pushi ng 

and ki cki ng.   When t he war den t r i ed t o subdue Dear bor n wi t h 

pepper  spr ay,  Dear bor n waved a j acket  i n f r ont  of  hi msel f  t o 

def l ect  t he spr ay.    Dear bor n t hen r an t o a near by house,  pi cked 

up r ocks,  and s t ar t ed t o wi nd up as i f  t o t hr ow t hem.   The 

war den dr ew hi s gun i n r esponse,  whi ch per suaded Dear bor n t o put  

t he r ocks down.   Even so,  Dear bor n kept  r esi st i ng.   He r an t o 

t he door  of  t he near by home and began yel l i ng and shaki ng t he 

door knob.   Af t er  t he war den' s  addi t i onal  at t empt  t o ar r est  

Dear bor n was met  wi t h mor e ki cki ng and punchi ng,  t he war den 

agai n used pepper  spr ay and was f i nal l y abl e t o secur e Dear bor n 

unt i l  backup ar r i ved.   

¶8  Once backup ar r i ved,  Dear bor n was pl aced under  ar r est  

and secur ed i n handcuf f s i n t he back of  a squad car .   The war den 

and a st at e t r ooper  t hen unl ocked and sear ched Dear bor n' s t r uck.   

I nsi de t he passenger  compar t ment ,  t hey f ound a smal l  wooden 

cont ai ner  known as a " dugout "  t hat  cont ai ned a smal l  amount  of  

mar i j uana and a smal l  met al  pi pe t hat  smel l ed l i ke bur nt  

mar i j uana.  

¶9  On Apr i l  11,  2006,  a cr i mi nal  compl ai nt  was f i l ed i n 

t he Gr ant  Count y Ci r cui t  Cour t ,  Geor ge S.  Cur r y,  Judge.   
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Dear bor n was char ged wi t h r esi st i ng a conser vat i on war den,  

possessi on of  THC,  and possessi on of  dr ug par apher nal i a.   

Dear bor n f i l ed a pr et r i al  mot i on t o suppr ess t he evi dence 

obt ai ned t hr ough t he sear ch of  hi s vehi c l e on t he gr ounds t hat  

t he sear ch was unconst i t ut i onal ,  but  t he c i r cui t  cour t  deni ed 

t he mot i on.   A j ur y f ound Dear bor n gui l t y of  r esi st i ng a 

conser vat i on war den and possess i on of  THC,  but  not  gui l t y of  

possessi on of  dr ug par apher nal i a.  

¶10 Dear bor n appeal ed. 4  The cour t  of  appeal s " assume[ d]  

wi t hout  deci di ng"  t hat  t he i ssue was not  pr eser ved because 

Dear bor n di d not  move at  t r i al  t o suppr ess t he evi dence of  t he 

sear ch on t he gr ounds t hat  i t  was not  a val i d sear ch i nci dent  t o 

ar r est .   Dear bor n,  313 Wi s.  2d 767,  ¶¶43- 44.   But  t he cour t  

agr eed t o hear  t he i ssue because i t  was a quest i on of  l aw,  was 

br i ef ed by t he par t i es,  and was of  suf f i c i ent  publ i c i nt er est  t o 

mer i t  a deci s i on. 5  I d.  

¶11 The cour t  of  appeal s r ej ect ed Dear bor n' s c l ai m,  

r el y i ng heavi l y on St at e v.  Li t t l ej ohn,  2008 WI  App 45,  307 

Wi s.  2d 477,  747 N. W. 2d 712 ( pet .  r evi ew gr ant ed) .   I n t hat  

case,  whi ch t hi s cour t  al so i s deci di ng t oday,  t he cour t  of  

                                                 
4 On t he i ssue of  t he r equi r ed unani mi t y i n a j ur y ver di ct  

( see supr a not e 3) ,  t he cour t  of  appeal s hel d t hat  Wi s.  St at .  § 
29. 951 def i nes one cr i me wi t h mul t i pl e modes of  commi ssi on 
( assaul t ,  r esi st ,  or  obst r uct ) ,  r at her  t han mul t i pl e cr i mes.   
Dear bor n,  313 Wi s.  2d 767,  ¶42.   Ther ef or e,  f or  a gui l t y  
ver di ct ,  t he j ur y was onl y r equi r ed t o f i nd t hat  t he def endant  
commi t t ed t he cr i me,  not  how he commi t t ed i t .   I d.  

5 On r evi ew bef or e t hi s Cour t ,  t he par t i es agr ee t hat  t hi s 
i ssue shoul d be hear d r egar dl ess of  whet her  i t  was wai ved.  
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appeal s r ej ect ed a near l y i dent i cal  ar gument  t hat  a sear ch of  a 

l ocked vehi c l e af t er  a def endant  i s under  ar r est  and secur ed i n 

a squad car  v i ol at es t he Four t h Amendment  because t he ar ea 

sear ched i s not  i n t he " i mmedi at e cont r ol "  of  t he suspect .   

Li t t l ej ohn,  307 Wi s.  2d 477,  ¶15;  Dear bor n,  313 Wi s.  2d 767,  

¶46.   Thus,  t he cour t  of  appeal s hel d t hat  Dear bor n' s Four t h 

Amendment  r i ght s had not  been vi ol at ed,  and t hat  t he sear ch was 

pr oper .  

¶12  I n hi s pet i t i on f or  r evi ew bef or e t hi s cour t ,  Dear bor n 

not ed t hat  t he Uni t ed St at es Supr eme Cour t  agr eed t o addr ess a 

near l y i dent i cal  quest i on.   We t her ef or e hel d Dear bor n' s case 

and agr eed t o hear  i t  f ol l owi ng t he Uni t ed St at es Supr eme 

Cour t ' s  deci s i on i n Gant .  

I I .  STANDARD OF REVI EW 

¶13 The appl i cat i on of  const i t ut i onal  pr i nci pl es t o a 

par t i cul ar  case i s a quest i on of  const i t ut i onal  f act .   St at e v.  

Pal l one,  2000 WI  77,  ¶26,  236 Wi s.  2d 162,  613 N. W. 2d 568.   We 

accept  t he c i r cui t  cour t ' s  f i ndi ngs of  f act  unl ess t hey ar e 

c l ear l y er r oneous.   I d. ,  ¶27.   The appl i cat i on of  const i t ut i onal  

pr i nci pl es t o t hose f act s i s a quest i on of  l aw t hat  we r evi ew de 

novo.   I d.  

I I I .  DI SCUSSI ON 

¶14 The r i ght  t o be secur e agai nst  unr easonabl e sear ches 

and sei zur es i s pr ot ect ed by bot h t he Four t h Amendment  t o t he 

Uni t ed St at es Const i t ut i on and Ar t i c l e 1,  Sect i on 11 of  t he 
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Wi sconsi n Const i t ut i on. 6
  St at e v.  Sykes,  2005 WI  48,  ¶13,  279 

Wi s.  2d 742,  695 N. W. 2d 277.   We have hi st or i cal l y i nt er pr et ed 

t he Wi sconsi n Const i t ut i on' s pr ot ect i ons i n t hi s ar ea 

i dent i cal l y t o t he pr ot ect i ons under  t he Four t h Amendment  as 

def i ned by t he Uni t ed St at es Supr eme Cour t . 7  St at e v.  Kr amer ,  

2009 WI  14,  ¶18,  315 Wi s.  2d 414,  759 N. W. 2d 598.   Wi sconsi n 

St at .  § 968. 11 al so pr ovi des var i ous r est r i ct i ons on t he scope 

of  a sear ch i nci dent  t o a l awf ul  ar r est .  

¶15 When t her e has been an unl awf ul  sear ch,  a common 

j udi c i al  r emedy f or  t he const i t ut i onal  er r or  i s excl usi on.   

St at e v.  Eason,  2001 WI  98,  ¶¶39- 45,  245 Wi s.  2d 206,  629 

N. W. 2d 625.   That  i s,  i l l egal l y obt ai ned evi dence wi l l  be 

suppr essed as a consequence of  t he l aw enf or cement  of f i cer s '  

mi sconduct .   I d.   The pol i c i es under l y i ng bot h excl usi on and t he 

                                                 
6 The Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

st at es:  

The r i ght  of  t he peopl e t o be secur e i n t hei r  per sons,  
houses,  paper s,  and ef f ect s,  agai nst  unr easonabl e 
sear ches and sei zur es,  shal l  not  be v i ol at ed,  and no 
War r ant s shal l  i ssue,  but  upon pr obabl e cause,  
suppor t ed by Oat h or  af f i r mat i on,  and par t i cul ar l y 
descr i bi ng t he pl ace t o be sear ched,  and t he per sons 
or  t hi ngs t o be sei zed.  

The t ext  of  Ar t i c l e 1,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on 
i s i dent i cal  but  f or  mi nor  var i ances i n capi t al i zat i on and 
punct uat i on.  

7 The onl y except i on t o t hi s  consi st ent  t r adi t i on of  
i nt er pr et i ng t he Wi sconsi n and Uni t ed St at es const i t ut i ons t he 
same i n t hi s ar ea i s our  addi t i on of  t wo r equi r ement s t o 
appl i cat i on of  t he good f ai t h except i on when of f i cer s r el y on 
def ect i ve no- knock sear ch war r ant s.   See St at e v.  Eason,  2001 WI  
98,  245 Wi s.  2d 206,  629 N. W. 2d 625.  
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good f ai t h except i on t o t he excl usi onar y r ul e wi l l  be di scussed 

mor e f ul l y bel ow.  

¶16 The quest i on bef or e us i s whet her  t he good f ai t h 

except i on t o t he excl usi onar y r ul e shoul d appl y when cl ear  and 

set t l ed pr ecedent ,  r easonabl y r el i ed upon by l aw enf or cement ,  i s  

subsequent l y over r ul ed.  

¶17 We begi n i n Par t  A by di scussi ng t he i mpl i cat i ons of  

t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n Gant .   We concl ude 

t hat  t he sear ch of  Dear bor n' s t r uck was l awf ul  under  c l ear  and 

set t l ed Wi sconsi n pr ecedent  bef or e t he Gant  dec i s i on,  and t hat  

t he of f i cer s her e r easonabl y r el i ed on t hi s l aw i n conduct i ng 

t he sear ch.   Yet ,  we do adopt  t he hol di ng of  Gant  as t he pr oper  

const r uct i on of  Ar t i c l e 1,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on,  and r ecogni ze t hat ,  i n l i ght  of  Gant ,  t he sear ch 

of  Dear bor n' s t r uck was i n f act  unl awf ul .  

¶18 I n Par t  B,  we move t o t he pr oper  r emedy f or  t hi s 

const i t ut i onal  v i ol at i on,  f ocusi ng on t he excl usi onar y r ul e and 

i t s t ensi on wi t h t he r et r oact i v i t y r ul e.   We ul t i mat el y decl i ne 

t o enf or ce t he r emedy of  excl usi on f or  t he unl awf ul  sear ch of  

Dear bor n' s t r uck.   The pr i nci pl es under l y i ng t he excl usi onar y 

r ul e,  and t he good f ai t h except i on i n par t i cul ar ,  counsel  t hat  

suppr essi on of  t hi s evi dence woul d have no det er r ent  ef f ect  and 

woul d t her ef or e be unj ust i f i ed.  

A.  Wi sconsi n Law and Ar i zona v.  Gant  

¶19 The par t i es agr ee t hat  under  Ar i zona v.  Gant ,  t he 

sear ch her e v i ol at ed Dear bor n' s const i t ut i onal  r i ght  t o be f r ee 

f r om unr easonabl e sear ches and sei zur es.   The par t i es di sagr ee,  
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however ,  wi t h t he st at e of  Wi sconsi n l aw pr e- Gant .   Dear bor n 

ar gues t hat  t he sear ch her e was unl awf ul  under  Wi sconsi n l aw as 

i t  exi st ed bef or e Gant ,  whi l e t he St at e mai nt ai ns t hat  t he 

sear ch was conduct ed i n r el i ance on set t l ed Wi sconsi n pr ecedent .   

A br i ef  hi st or y of  t he case l aw i n t hi s ar ea wi l l  put  t he 

di sput e i n cont ext .  

¶20 I n Chi mel  v.  Cal i f or ni a,  395 U. S.  752 ( 1969) ,  t he 

Uni t ed St at es Supr eme Cour t  est abl i shed t he basi c anal ysi s 

under l y i ng a sear ch i nci dent  t o ar r est .   I t  expl ai ned:  

When an ar r est  i s  made,  i t  i s  r easonabl e f or  t he 
ar r est i ng of f i cer  t o sear ch t he per son ar r est ed i n 
or der  t o r emove any weapons t hat  t he l at t er  mi ght  seek 
t o use i n or der  t o r esi st  ar r est  or  ef f ect  hi s escape.   
Ot her wi se,  t he of f i cer ' s saf et y mi ght  wel l  be 
endanger ed,  and t he ar r est  i t sel f  f r ust r at ed.   I n 
addi t i on,  i t  i s  ent i r el y r easonabl e f or  t he ar r est i ng 
of f i cer  t o sear ch f or  and sei ze any evi dence on t he 
ar r est ee' s per son i n or der  t o pr event  i t s conceal ment  
or  dest r uct i on.   And t he ar ea i nt o whi ch an ar r est ee 
mi ght  r each i n or der  t o gr ab a weapon or  evi dent i ar y 
i t ems must ,  of  cour se,  be gover ned by a l i ke r ul e.   A 
gun on a t abl e or  i n a dr awer  i n f r ont  of  one who i s  
ar r est ed can be as danger ous t o t he ar r est i ng of f i cer  
as one conceal ed i n t he c l ot hi ng of  t he per son 
ar r est ed.   Ther e i s ampl e j ust i f i cat i on,  t her ef or e,  
f or  a sear ch of  t he ar r est ee' s  per son and t he ar ea 
" wi t hi n hi s i mmedi at e cont r ol " ——const r ui ng t hat  phr ase 
t o mean t he ar ea f r om wi t hi n whi ch he mi ght  gai n 
possessi on of  a weapon or  dest r uct i bl e evi dence.  

I d.  at  762- 63.   Thus,  t he pr i nci pl e was est abl i shed t hat  

of f i cer s may sear ch t he ar ea an ar r est ee mi ght  be abl e t o r each—

—an ar ea " wi t hi n hi s i mmedi at e cont r ol " ——i n t he cour se of  an 

ar r est .  

¶21 I n 1981,  t he Uni t ed St at es Supr eme Cour t  exami ned 

whet her  t he passenger  compar t ment  of  an aut omobi l e was subj ect  
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t o a sear ch when t he occupant  i s pl aced under  l awf ul  ar r est .   

New Yor k v.  Bel t on,  453 U. S.  454,  455 ( 1981) .   The cour t  not ed 

t he di f f i cul t y of  det er mi ni ng t he ar ea wi t hi n t he i mmedi at e 

cont r ol  of  t he ar r est ee and expr essed a desi r e t o est abl i sh a 

c l ear  pr i nci pl e t hat  l aw enf or cement  of f i cer s  coul d r el y on.   

I d.  at  460.   The cour t  t hus hel d " t hat  when a pol i ceman has made 

a l awf ul  cust odi al  ar r est  of  t he occupant  of  an aut omobi l e,  he 

may,  as a cont empor aneous i nci dent  of  t hat  ar r est ,  sear ch t he 

passenger  compar t ment  of  t hat  aut omobi l e. "   I d.   The cour t  went  

on t o say t hat  any cont ai ner s i n t he passenger  compar t ment  coul d 

al so,  by l ogi cal  ext ensi on,  be sear ched as i nci dent  t o a l awf ul  

ar r est .   I d.  at  460- 61.  

¶22 Just i ce Br ennan wr ot e a di ssent  i n Bel t on t hat  

chast i sed t he cour t  f or  choosi ng a br i ght - l i ne r ul e t hat  f ai l ed 

t o r ef l ect  t he under l y i ng pol i cy j ust i f i cat i ons i n Chi mel .   I d.  

at  463- 64 ( Br ennan,  J. ,  di ssent i ng) .   He not ed t hat  Chi mel  

poi nt ed t o t he danger  t hat  t he ar r est ee coul d r each weapons or  

cont r aband,  and t hat  t hi s danger  was el i mi nat ed f ol l owi ng a 

l awf ul  ar r est .   I d.  at  466.   The Cour t ,  Just i ce Br ennan ar gued,  

had adopt ed t he f i ct i on " t hat  t he i nt er i or  of  a car  i s al ways 

wi t hi n t he i mmedi at e cont r ol  of  an ar r est ee who has r ecent l y 

been i n t he car . "   I d.  

¶23 Fol l owi ng t he Supr eme Cour t ' s  deci s i on i n Bel t on,  

st at e and f eder al  cour t s ar ound t he count r y t ook t he gener al ,  

" br i ght - l i ne"  pr i nci pl e announced i n Bel t on t o mean t hat  act ual  

accessi bi l i t y  was no l onger  needed;  r at her ,  passenger  

compar t ment s wer e sear chabl e as l ong as t he ar r est ee was at  t he 
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scene.   See Gant ,  129 S.  Ct .  at  1718 ( " [ O] ur  opi ni on [ i n Bel t on]  

has been wi del y under st ood t o al l ow a vehi c l e sear ch i nci dent  t o 

t he ar r est  of  a r ecent  occupant  even i f  t her e i s no possi bi l i t y 

t he ar r est ee coul d gai n access t o t he vehi c l e at  t he t i me of  t he 

sear ch. " ) . 8  Wi sconsi n,  l i ke near l y ever y ot her  j ur i sdi ct i on t o 

addr ess t he quest i on,  l i kewi se under st ood Bel t on t o adopt  a 

br i ght - l i ne r ul e al l owi ng t he sear ch of  passenger  compar t ment s,  

even i f  t he ar r est ee di d not  have access t o t he passenger  

compar t ment  at  t hat  t i me.  

¶24 I n St at e v.  Fr y,  t hi s cour t  addr essed t he quest i on of  

" whet her  t he sear ch of  t he l ocked gl ove compar t ment  of  t he 

def endant ' s aut omobi l e af t er  hi s  ar r est  .  .  .  was j ust i f i ed as a 

sear ch i nci dent  t o an ar r est . "   131 Wi s.  2d at  156.   I n Fr y,  we 

r ead Bel t on as " deci di ng t hat  t he i nt er i or  of  an aut omobi l e ' i s  

an ar ea i nt o whi ch an ar r est ee mi ght  r each i n or der  t o gr ab a 

weapon or  evi dent i ar y i t em, '  even when t he def endant  i s not  i n 

t he aut omobi l e dur i ng t he sear ch. "   I d.  at  167 ( c i t at i ons 

omi t t ed)  ( quot i ng Bel t on,  453 U. S.  at  460) .   Rel y i ng on Bel t on,  

we concl uded t hat  t he sear ch di d not  v i ol at e Wi s.  St at .  

§ 968. 11,  t he Wi sconsi n Const i t ut i on,  or  t he Uni t ed St at es 

Const i t ut i on because t he of f i cer s " l i mi t ed t he sear ch t o t he 

                                                 
8 See al so Uni t ed St at es v.  Davi s ,  598 F. 3d 1259,  1262 ( 11t h 

Ci r .  2010)  ( " We,  l i ke most  ot her  cour t s,  had r ead Bel t on t o mean 
t hat  pol i ce coul d sear ch a vehi c l e i nci dent  t o a r ecent  
occupant ' s ar r est  r egar dl ess of  t he occupant ' s  act ual  cont r ol  
over  t he passenger  compar t ment . " ) ;  Uni t ed St at es v.  McCane,  573 
F. 3d 1037,  1041 ( 10t h Ci r .  2009)  ( " Tent h Ci r cui t  pr ecedent  
ant ecedi ng Gant  was not  an except i on"  t o t he gener al l y accept ed 
r eadi ng of  Bel t on. ) .  
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passenger  compar t ment  of  [ t he def endant ' s]  aut omobi l e,  whi ch 

Bel t on hol ds i s wi t hi n t he accept abl e ar ea of  a sear ch i nci dent  

t o ar r est . "   I d.  at  170.   We expl i c i t l y  adopt ed our  

under st andi ng of  Bel t on as t he pr oper  i nt er pr et at i on of  t he 

Wi sconsi n Const i t ut i on i n or der  t o keep t he f eder al  and st at e 

const i t ut i onal  pr ot ect i ons consi st ent .   I d.  at  174- 76.   We al so 

descr i bed Bel t on as a r easonabl e and wor kabl e br i ght - l i ne r ul e 

t hat  woul d pr ovi de cl ear  di r ect i on f or  t he pol i ce.   I d.   We 

const r ued Bel t on t o hol d t hat  al l  c l osed cont ai ner s i n an 

aut omobi l e,  whet her  l ocked or  unl ocked,  may be sear ched i nci dent  

t o a l awf ul  ar r est  whi l e t he def endant  i s at  t he ar r est  scene. 9  

I d.  at  178- 80.  

¶25 Af t er  Fr y,  t he l aw i n Wi sconsi n was cl ear :  f ol l owi ng a 

l awf ul  ar r est ,  pol i ce may sear ch t he cont ent s of  an aut omobi l e 

whi l e t he def endant  i s at  t he scene wi t hout  r unni ng af oul  of  

Wi s.  St at .  § 986. 11,  Ar t i c l e 1,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on,  or  t he Four t h Amendment  t o t he Uni t ed St at es 

Const i t ut i on,  whet her  or  not  t he ar ea sear ched was act ual l y 

accessi bl e t o t he ar r est ee.   Subsequent  Wi sconsi n cases wer e 

consi st ent  i n t hei r  r el i ance on Fr y ' s ar t i cul at i on of  t he Bel t on 

r ul e.   See Pal l one,  236 Wi s.  2d 162,  ¶35 ( expl ai ni ng t hat  under  

Bel t on and Fr y,  pol i ce may sear ch a vehi c l e i nci dent  t o ar r est  

even t hough t he def endant s l acked t he abi l i t y  t o access t he 

                                                 
9 The di ssent  i n Fr y woul d have gi ven gr eat er  pr ot ect i ons 

under  Wi s.  St at .  § 986. 11 and t he Wi sconsi n Const i t ut i on;  i t  
r ej ect ed what  i t  cal l ed t he " Bel t on r ul e. "   St at e v.  Fr y,  131 
Wi s.  2d 153,  186- 88,  388 N. W. 2d 565 ( 1986)  ( Babl i t ch,  J. ,  
di ssent i ng) .  
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i nt er i or  of  t he vehi c l e due t o t hei r  ar r est ) ;  St at e v.  Mur dock,  

155 Wi s.  2d 217,  231- 34,  455 N. W. 2d 618 ( 1990)  ( same) ;  

Li t t l ej ohn,  307 Wi s.  2d 477,  ¶¶8- 11 ( same) .  

¶26 I n Ar i zona v.  Gant ,  129 S.  Ct .  1710 ( 2009) ,  t he Uni t ed 

St at es Supr eme Cour t  r ej ect ed t he pr evai l i ng i nt er pr et at i on of  

Bel t on——t he i nt er pr et at i on we adopt ed i n Fr y.   A " br oad r eadi ng"  

of  Bel t on,  t he Cour t  expl ai ned,  woul d " unt et her  t he r ul e f r om 

t he j ust i f i cat i ons under l y i ng t he Chi mel  except i on. "   I d.  at  

1719.   Thus,  t he Cour t  hel d " t hat  t he Chi mel  r at i onal e 

aut hor i zes pol i ce t o sear ch a vehi c l e i nci dent  t o a r ecent  

occupant ' s ar r est  onl y when t he ar r est ee i s unsecur ed and wi t hi n 

r eachi ng di st ance of  t he passenger  compar t ment  at  t he t i me of  

t he sear ch. "   I d.   The Cour t  went  beyond Chi mel  and f ur t her  hel d 

" t hat  c i r cumst ances uni que t o t he vehi c l e cont ext  j ust i f y a 

sear ch [ of  an ot her wi se i naccessi bl e vehi c l e]  i nci dent  t o a 

l awf ul  ar r est  when i t  i s  ' r easonabl e t o bel i eve evi dence 

r el evant  t o t he cr i me of  ar r est  mi ght  be f ound i n t he vehi c l e. ' "   

I d.  

¶27 Gant ,  t hen,  i s a c l ear  br eak f r om Fr y and i t s pr ogeny.   

Consi st ent  wi t h our  pr i or  pr act i ce of  keepi ng Wi sconsi n and 

f eder al  const i t ut i onal  l aw i n t hi s ar ea i n st ep,  we her eby adopt  

t he r easoni ng i n Gant  as t he pr oper  r eadi ng of  Ar t i c l e 1,  

Sect i on 11 of  t he Wi sconsi n Const i t ut i on ( pr ot ect i ng agai nst  

unr easonabl e sear ches and sei zur es) .   Fr y and any deci s i ons 

r el y i ng on Fr y ' s i nt er pr et at i on of  t he Bel t on r ul e ar e 

over r ul ed.   Under  bot h t he Wi sconsi n and Uni t ed St at es 

Const i t ut i ons,  t he Chi mel  r at i onal e aut hor i zes a vehi cul ar  
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sear ch onl y i f  t he per son ar r est ed i s unsecur ed and wi t hi n 

r eachi ng di st ance of  t he passenger  compar t ment  at  t he t i me of  

t he sear ch.   However ,  a sear ch i nci dent  t o a l awf ul  ar r est  may 

be j ust i f i ed when i t  i s  " r easonabl e t o bel i eve evi dence r el evant  

t o t he cr i me of  ar r est  mi ght  be f ound i n t he vehi c l e. "   Gant ,  

129 S.  Ct .  at  1719 ( c i t i ng Thor nt on v.  Uni t ed St at es,  541 

U. S.  615,  632 ( 2004)  ( Scal i a,  J. ,  concur r i ng i n t he j udgment ) ) .  

¶28 I n t hi s case,  Dear bor n l ocked t he door  t o hi s t r uck 

and was i n cust ody at  t he t i me t he of f i cer s per f or med t he sear ch 

of  hi s t r uck i nci dent  t o hi s ar r est .   Under  Fr y and Pal l one,  t he 

sear ch t he of f i cer s conduct ed on Dear bor n' s t r uck was cl ear l y 

l awf ul .   The of f i cer s t her ef or e act ed i n obj ect i vel y r easonabl e 

r el i ance on cl ear  and set t l ed Wi sconsi n Supr eme Cour t  pr ecedent .  

¶29 However ,  af t er  Gant ,  as bot h par t i es r ecogni ze,  we now 

know t hat  t he sear ch of  Dear bor n' s t r uck was a v i ol at i on of  

Dear bor n' s const i t ut i onal  r i ght s .   Thi s i s  so because Dear bor n 

was secur ed and t her ef or e unabl e t o r each t he passenger  

compar t ment  of  hi s vehi c l e at  t he t i me of  t he sear ch.   Mor eover ,  

Dear bor n' s sear ch cannot  be uphel d under  Gant  on t he gr ounds 

t hat  r el evant  evi dence mi ght  be f ound i n t he t r uck,  because t he 

war den coul d not  have r easonabl y expect ed t o f i nd evi dence i n 

t he vehi c l e r egar di ng Dear bor n' s r evoked l i cense.  

B.  The Good Fai t h Except i on t o t he Excl usi onar y Rul e 

¶30 Dear bor n ar gues t hat  because t he sear ch her e was 

unl awf ul ,  t he evi dence obt ai ned as a r esul t  of  t he i l l egal  

sear ch shoul d be suppr essed under  t he excl usi onar y r ul e.   The 

St at e asser t s t hat  because t he of f i cer s r el i ed i n good f ai t h on 
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Wi sconsi n l aw as i t  st ood at  t he t i me of  t he sear ch,  t he good 

f ai t h except i on t o t he excl usi onar y r ul e shoul d appl y.   Thi s  

case,  t hen,  concer ns t he t ensi on bet ween t wo pr i nci pl es.  

¶31 The f i r st  pr i nci pl e i s t he r et r oact i v i t y r ul e,  whi ch 

st at es t hat  newl y decl ar ed const i t ut i onal  r ul es must  appl y " t o 

al l  s i mi l ar  cases pendi ng on di r ect  r evi ew. "   Gr i f f i t h v.  

Kent ucky,  479 U. S.  314,  322- 23 ( 1987) ;  see al so Uni t ed St at es v.  

Johnson,  457 U. S.  537,  562 ( 1982)  ( hol di ng t hat  a deci s i on of  

t he Supr eme Cour t  " const r ui ng t he Four t h Amendment  i s t o be 

appl i ed r et r oact i vel y t o al l  convi ct i ons t hat  wer e not  yet  f i nal  

at  t he t i me t he deci s i on was r ender ed" ) .   Thi s r ul e accor ds wi t h 

" basi c nor ms of  const i t ut i onal  adj udi cat i on"  and cont ai ns " no 

except i on f or  cases i n whi ch t he new r ul e const i t ut es a ' c l ear  

br eak'  wi t h t he past . "   Gr i f f i t h,  479 U. S.  at  322,  328 ( 1987) .  

¶32 Appl y i ng t he r et r oact i v i t y r ul e her e means t hat  even 

t hough t he sear ch t he of f i cer s conduct ed i n t hi s case was done 

i n accor dance wi t h t he l aw as decl ar ed at  t he t i me of  t he 

sear ch,  we ar e st i l l  r equi r ed t o hol d t hat  t he sear ch of  

Dear bor n' s t r uck was unconst i t ut i onal .   I n ot her  wor ds,  t he 

r et r oact i v i t y r ul e means t hat  Dear bor n get s t he benef i t  of  t he 

Gant  hol di ng because hi s case was not  yet  f i nal . 10 

                                                 
10 Chi ef  Just i ce Abr ahamson ar gues t hat  Gr i f f i t h compel s 

appl i cat i on of  excl usi on her e.   See di ssent ,  ¶¶67- 73.   The 
Uni t ed St at es Supr eme Cour t  di sagr ees wi t h her .   See I l l i noi s v.  
Kr ul l ,  480 U. S.  340,  369- 70 ( 1987)  ( O' Connor ,  J. ,  di ssent i ng) ;  
i nf r a ¶¶40- 42.  
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¶33 The second compet i ng pr i nci pl e at  wor k her e i s t he 

appl i cat i on of  t he pr oper  r emedy f or  t he const i t ut i onal  

v i ol at i on——speci f i cal l y,  t he excl usi onar y r ul e and t he good 

f ai t h except i on t o t he excl usi onar y r ul e.   Br oadl y def i ned,  t he 

excl usi onar y r ul e i s not  appl i ed when t he of f i cer s conduct i ng an 

i l l egal  sear ch " act ed i n t he obj ect i vel y r easonabl e bel i ef  t hat  

t hei r  conduct  di d not  v i ol at e t he Four t h Amendment . "   Uni t ed 

St at es v.  Leon,  468 U. S.  897,  918 ( 1984) .  

¶34 Thi s cour t  i s  not  t he f i r st  t o at t empt  a 

r econci l i at i on of  t hese t wo pr i nci pl es.   Numer ous cases have 

been f i l ed ar ound t he count r y i n t he wake of  Gant  r ai s i ng 

pr eci sel y t hi s same quest i on.   The r esul t s have been mi xed.   

Some cour t s have det er mi ned t hat  t he r emedy of  excl usi on shoul d 

be appl i ed i n al l  cases wher e t he r et r oact i v i t y r ul e appl i es, 11 

whi l e ot her  cour t s agr ee wi t h our  concl usi on t hat  t he 

excl usi onar y r ul e shoul d not  appl y wher e t he of f i cer s r el i ed i n 

good f ai t h on cl ear  and set t l ed l aw t hat  was onl y subsequent l y 

changed. 12 

                                                                                                                                                             
The Chi ef  Just i ce f ai l s  t o appr eci at e t he di f f er ence 

bet ween a const i t ut i onal  v i ol at i on and a r emedy f or  t hat  
v i ol at i on.   See di ssent ,  ¶67 n. 2.   The r et r oact i v i t y r ul e 
r equi r es t hat  we appl y t he newl y announced r ul e t o Dear bor n——
t hi s means we must  concl ude t hat  t he sear ch of  hi s vehi c l e was 
unl awf ul .   Thi s i s a di st i nct  quest i on,  however ,  f r om whet her  
t he r emedy of  excl usi on i s war r ant ed.     

11 See,  e. g. ,  Uni t ed St at es v.  Gonzal ez,  578 F. 3d 1130 ( 9t h 
Ci r .  2009) ;  St at e v.  McCar t y,  229 P. 3d 1041 ( Col o.  2010) .  

12 See,  e. g. ,  Uni t ed St at es v.  Davi s,  598 F. 3d 1259 ( 11t h 
Ci r .  2010) ;  Uni t ed St at es v.  McCane,  573 F. 3d 1037 ( 10t h Ci r .  
2009) ;  St at e v.  Baker ,  229 P. 3d 650 ( Ut ah 2010) .  
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¶35 We begi n f i r st  wi t h t he excl usi onar y r ul e.   The 

excl usi onar y r ul e i s a j udi c i al l y  cr eat ed r emedy,  not  a r i ght ,  

and i t s appl i cat i on i s r est r i ct ed t o cases wher e i t s r emedi al  

obj ect i ves wi l l  best  be ser ved.   Her r i ng v.  Uni t ed St at es,  129 

S.  Ct .  695,  700 ( 2009) ;  Ar i zona v.  Evans,  514 U. S.  1,  10- 11 

( 1995) .   That  means t hat  j ust  because a Four t h Amendment  

v i ol at i on has occur r ed does not  mean t he exc l usi onar y r ul e 

appl i es. 13  Her r i ng,  129 S.  Ct .  at  700.   Rat her ,  excl usi on i s t he 

l ast  r esor t .   I d.   The appl i cat i on of  t he excl usi onar y r ul e 

shoul d f ocus on i t s ef f i cacy i n det er r i ng f ut ur e Four t h 

Amendment  v i ol at i ons.   I d.   Mor eover ,  mar gi nal  det er r ence i s not  

enough t o j ust i f y excl usi on;  " t he benef i t s of  det er r ence must  

out wei gh t he cost s. "   I d.  

¶36 I n Her r i ng,  deci ded j ust  l ast  year ,  t he Uni t ed St at es 

Supr eme Cour t  r eaf f i r med Leon' s hol di ng t hat  t he excl usi onar y 

r ul e shoul d not  appl y when t he pol i ce act  i n good f ai t h,  or  i n 

" obj ect i vel y r easonabl e r el i ance"  on a subsequent l y i nval i dat ed 

sear ch war r ant .   I d.  at  701.   The Cour t  c l ar i f i ed when t he 

excl usi onar y r ul e shoul d appl y:  

To t r i gger  t he excl usi onar y r ul e,  pol i ce conduct  must  
be suf f i c i ent l y del i ber at e t hat  excl usi on can 
meani ngf ul l y det er  i t ,  and suf f i c i ent l y cul pabl e t hat  
such det er r ence i s wor t h t he pr i ce pai d by t he j ust i ce 

                                                 
13 Much of  Chi ef  Just i ce Abr ahamson' s di ssent  r est s on her  

f undament al  di sagr eement  wi t h t hi s most  basi c pr i nci pl e.   She 
l ament s,  f or  exampl e,  t hat  our  opi ni on " l eaves an acknowl edged 
const i t ut i onal  v i ol at i on unr emedi ed. "   See,  e. g. ,  di ssent ,  
¶¶54,  66.   That  i s t r ue;  but  i t  i s  t r ue whenever  t he r emedy of  
excl usi on i s hel d t o be i nappr opr i at e.   Her  quar r el  i s  wi t h t he 
l aw,  not  wi t h our  r easoni ng.  
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syst em.   As l ai d out  i n our  cases,  t he excl usi onar y 
r ul e ser ves t o det er  del i ber at e,  r eckl ess,  or  gr ossl y  
negl i gent  conduct ,  or  i n some ci r cumst ances r ecur r i ng 
or  syst emi c negl i gence.  

I d.  at  702.   The t est  of  whet her  t he of f i cer s '  r el i ance was 

r easonabl e i s an obj ect i ve one,  quer yi ng " ' whet her  a r easonabl y 

wel l  t r ai ned of f i cer  woul d have known t hat  t he sear ch was 

i l l egal '  i n l i ght  of  ' al l  of  t he c i r cumst ances. ' "   I d.  at  703 

( quot i ng Leon,  468 U. S.  at  922 n. 23) .  

¶37 Thi s cour t  adopt ed t he good f ai t h except i on t o t he 

excl usi onar y r ul e i n St at e v.  War d,  2000 WI  3,  231 Wi s.  2d 723,  

604 N. W. 2d 517 ( appl y i ng t he except i on t o obj ect i vel y r easonabl e 

r el i ance on set t l ed l aw subsequent l y over r ul ed) ,  and af f i r med 

t he pr i nci pl es of  Leon i n Eason,  245 Wi s.  2d 206 ( appl y i ng t he 

except i on t o obj ect i vel y r easonabl e r el i ance on a war r ant  

subsequent l y i nval i dat ed) .   Ci t i ng Leon,  Eason hel d t hat  t he 

excl usi onar y r ul e cannot  det er  obj ect i vel y r easonabl e l aw 

enf or cement  act i v i t y,  and t her ef or e i t  shoul d not  appl y i n t hose 

ci r cumst ances. 14  I d. ,  ¶73.  

¶38 I n sum,  t he excl usi onar y r ul e shoul d be appl i ed as a 

r emedy t o det er  pol i ce mi sconduct  and most  appr opr i at el y when 

t he det er r ent  benef i t s out wei gh t he subst ant i al  cost s t o t he 

                                                 
14 Chi ef  Just i ce Abr ahamson has never  l i ked t he good- f ai t h 

except i on t o t he excl usi onar y r ul e.   See St at e v.  War d,  2000 WI  
3,  ¶¶64- 91,  231 Wi s.  2d 723,  604 N. W. 2d 517 ( Abr ahamson,  C. J. ,  
di ssent i ng) ;  St at e v.  Eason,  2001 WI  98,  ¶¶76- 100,  245 
Wi s.  2d 206,  629 N. W. 2d 625 ( Abr ahamson,  C. J. ,  di ssent i ng) .  

She obvi ousl y pr ef er s t he l aw as i t  st ood i n 1923 f ol l owi ng 
t hi s cour t ' s  deci s i on i n St at e v.  Hoyer ,  180 Wi s.  407,  193 
N. W.  89 ( 1923) .   Di ssent ,  ¶¶80- 82.   That  deci s i on,  however ,  does 
not  r ef l ect  t he cur r ent  st at e of  t he l aw.  
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t r ut h- seeki ng and l aw enf or cement  obj ect i ves of  t he cr i mi nal  

j ust i ce syst em.  

¶39 The excl usi onar y r ul e' s t ensi on wi t h t he r et r oact i v i t y 

r ul e t hat  l i es at  t he hear t  of  t hi s case has al r eady been 

addr essed by bot h t he Uni t ed St at es Supr eme Cour t  and t hi s 

cour t .  

¶40 I n I l l i noi s v.  Kr ul l ,  480 U. S.  340 ( 1987) ,  t he 

I l l i noi s Supr eme Cour t  had r ul ed t hat  a st at ut e aut hor i z i ng 

war r ant l ess admi ni st r at i ve sear ches vi ol at ed t he Four t h 

Amendment .   I d.  at  345- 46.   The cour t  al so suppr essed evi dence 

sei zed dur i ng a sear ch conduct ed under  t he l at er - i nval i dat ed 

st at ut e.   I d.  at  346.   The Uni t ed St at es Supr eme Cour t  gr ant ed 

cer t i or ar i  t o det er mi ne whet her  t he good f ai t h except i on t o t he 

excl usi onar y r ul e shoul d pr ecl ude suppr essi on wher e t he of f i cer s  

act ed i n obj ect i vel y r easonabl e r el i ance upon t he st at ut e.   I d.  

at  342.  

¶41 The Uni t ed St at es Supr eme Cour t  began i t s anal ysi s by 

poi nt i ng t o t he " pr i me pur pose"  of  t he excl usi onar y r ul e:  

det er r ence of  unl awf ul  pol i ce conduct .   I d.  at  347 ( quot i ng 

Uni t ed St at es v.  Cal andr a,  414 U. S.  338,  347 ( 1974) ) .   I t  not ed 

t hat  t he excl usi onar y r ul e i s a j udi c i al  r emedy,  not  a 

const i t ut i onal  r i ght  of  t he aggr i eved par t y.   I d.   The Cour t  

sai d t hat  appl y i ng t he excl usi onar y r ul e when t he pol i ce 

of f i cer s act ed i n obj ect i vel y r easonabl e r el i ance on a st at ut e 

woul d have vi r t ual l y no det er r ent  ef f ect .   I d.  at  349- 50.   I t  

woul d make no sense,  t he Cour t  expl ai ned,  t o puni sh t he of f i cer s 

f or  t he l egi s l at ur e' s er r or .   I d.  at  350.   Because t he of f i cer s '  
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r el i ance on bi ndi ng l aw was obj ect i vel y r easonabl e and i n good 

f ai t h,  t he good f ai t h except i on t o t he excl usi onar y r ul e 

appl i ed.   I d.  at  358- 60.  

¶42 Kr ul l  was a c l ose case,  wi t h f our  member s of  t he 

Uni t ed St at es Supr eme Cour t  di ssent i ng.   I d.  at  361.   The 

di ssent  ar gued t hat  t he r esul t  i n t hi s case was di r ect l y at  odds 

wi t h t he r et r oact i v i t y r ul e announced i n Gr i f f i t h.   I d.  at  368 

( O' Connor ,  J. ,  di ssent i ng) .   By f ai l i ng t o appl y t he 

excl usi onar y r ul e,  " no ef f ect i ve r emedy i s t o be pr ovi ded i n t he 

ver y case i n whi ch t he st at ut e at  i ssue was hel d 

unconst i t ut i onal . "   I d.   Though r ecogni z i ng t hat  t he 

excl usi onar y r ul e i s a r emedy not  al ways avai l abl e when Four t h 

Amendment  r i ght s ar e v i ol at ed,  " t he f ai l ur e t o appl y t he 

excl usi onar y r ul e i n t he ver y case i n whi ch a st at e st at ut e i s  

hel d t o have vi ol at ed t he Four t h Amendment  dest r oys al l  

i ncent i ve on t he par t  of  i ndi v i dual  cr i mi nal  def endant s t o 

l i t i gat e t he v i ol at i on of  t hei r  Four t h Amendment  r i ght s. "   I d.  

at  369.   Such a pr ecedent ,  t he di ssent  mai nt ai ned,  wi l l  chi l l  

t he devel opment  of  Four t h Amendment  pr i nci pl es. 15  I d.  

¶43 Ten year s ago,  t he Wi sconsi n Supr eme Cour t  r el i ed on 

Kr ul l  f or  near l y t he same pr oposi t i on at  i ssue i n t hi s case.   I n 

War d,  231 Wi s.  2d 723,  t hi s cour t  al l owed t he admi ssi on of  

evi dence obt ai ned by of f i cer s act i ng i n good f ai t h r el i ance on 

                                                 
15  Kr ul l  was deci ded j ust  t hr ee year s af t er  t he del i neat i on 

of  t he good f ai t h except i on announced i n Leon,  and t he same year  
as t he Cour t ' s  r esol ut i on of  t he r et r oact i v i t y i ssues i n 
Gr i f f i t h.  
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c l ear  case l aw t hat  was subsequent l y changed by t he Uni t ed 

St at es Supr eme Cour t .   I d. ,  ¶3. 16  We concl uded as f ol l ows:  

" [ B] ecause t he of f i cer s r el i ed,  i n obj ect i ve good f ai t h,  upon 

t he pr onouncement s of  t hi s cour t  we hol d t hat  excl usi on of  t he 

evi dence woul d ser ve no r emedi al  obj ect i ve and,  t her ef or e,  t he 

evi dence sei zed at  t he War d r esi dence shoul d be admi t t ed. " 17  

I d. ,  ¶63.   The di ssent  i n War d r ai sed i ssues si mi l ar  t o t hose 

r ai sed by t he di ssent  i n Kr ul l  and ar gued by Dear bor n i n t hi s 

case.   I t  not ed,  " The maj or i t y opi ni on appl i es t o any publ i shed 

deci s i on of  t he cour t  of  appeal s or  t hi s cour t  aut hor i z i ng a 

sear ch when t he deci s i on i s l at er  decl ar ed unconst i t ut i onal . "   

I d. ,  ¶88 ( Abr ahamson,  C. J. ,  di ssent i ng) .   The di ssent  al so 

quest i oned how t hi s deci s i on woul d af f ect  t he i ncent i ves f or  an 

accused t o chal l enge a sear ch expl i c i t l y  aut hor i zed by l aw.   I d.  

                                                 
16 The cl ear  case l aw r el i ed on by t he pol i ce i n War d was 

t hi s cour t ' s  deci s i on i n St at e v.  Ri char ds,  201 Wi s.  2d 845,  549 
N. W. 2d 218 ( 1996) ,  whi ch hel d t hat  no- knock ent r i es ar e al ways 
per mi t t ed when pol i ce execut e a sear ch war r ant  f or  f el oni ous 
dr ug del i ver y.   War d,  231 Wi s.  2d 723,  ¶40.   Af t er  t he sear ch 
war r ant  was execut ed and War d pl ed no cont est ,  but  bef or e War d 
was sent enced,  t he Uni t ed St at es Supr eme Cour t  over r ul ed 
Ri char ds i n Ri char ds v.  Wi sconsi n,  520 U. S.  385 ( 1997) .   See 
War d,  231 Wi s.  2d 723,  ¶16.  

17 The Nor t h Dakot a Supr eme Cour t  r eached t he same r esul t  i n 
St at e v.  Her r i ck,  588 N. W. 2d 847 ( N. D.  1999) .  
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¶44 We can f i nd no pr i nci pl ed way t o di st i ngui sh Kr ul l  or  

War d f r om t hi s case. 18  Bot h t hi s cour t  and t he Uni t ed St at es 

Supr eme Cour t  have det er mi ned t hat  t he r et r oact i v i t y r ul e does 

not  bar  appl i cat i on of  t he good f ai t h except i on i n s i t uat i ons 

wher e pol i ce act  i n obj ect i vel y  r easonabl e r el i ance on set t l ed 

( al bei t  subsequent l y over r ul ed)  l aw.   As we have al r eady 

expl ai ned,  t he of f i cer s wer e f ol l owi ng t he cl ear  and set t l ed 

pr ecedent  of  t hi s cour t ;  t hi s i s exact l y what  of f i cer s shoul d 

do.   Appl i cat i on of  t he excl usi onar y r ul e woul d have absol ut el y 

no det er r ent  ef f ect  on of f i cer  mi sconduct ,  whi l e at  t he same 

t i me comi ng wi t h t he cost  of  al l owi ng evi dence of  wr ongdoi ng t o 

be excl uded.   I n shor t ,  under  Kr ul l  and War d,  i t  i s  c l ear  t hat  

appl y i ng t he excl usi onar y r ul e woul d be an i nappr opr i at e r emedy 

f or  t he const i t ut i onal  v i ol at i ons her e.  

¶45 We ar e not  unmi ndf ul  of  t he i mpact  of  t he 

r et r oact i v i t y doct r i ne.   As t he di ssent s i n Kr ul l  and War d 

r ecogni zed,  t he r eal  cost  t o not  appl y i ng t he excl usi onar y r ul e 

when t he l aw has been changed i s t hat  l i t i gant s may have l ess 

i ncent i ve t o chal l enge pot ent i al l y  unconst i t ut i onal  sear ches.   

See Kr ul l ,  480 U. S.  at  369 ( O' Connor ,  J. ,  di ssent i ng) ;  War d,  231 

                                                 
18 Chi ef  Just i ce Abr ahamson asser t s t hat  she can di st i ngui sh 

t hese cases,  but  we can f i nd no di scer ni bl e pr i nci pl e emer gi ng 
f r om her  wr i t i ng.   See di ssent ,  ¶96.   Her  ar gument  appear s t o 
boi l  down t o at t empt s at  f act ual  di st i nct i ons wi t hout  a 
di f f er ence.   War d i n par t i cul ar  i s a mi r r or  i mage of  t hi s case.   
But  i t  does not  uphol d Chi ef  Just i ce Abr ahamson' s v i s i on f or  t he 
excl usi onar y r ul e,  and t hus,  i t  appear s she wi l l  not  abi de by 
i t s r ul e.  
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Wi s.  2d 723,  ¶88 ( Abr ahamson,  C. J. ,  di ssent i ng) .   But  t hese 

concer ns ar e mi spl aced f or  at  l east  t hr ee r easons.  

¶46 Fi r st ,  under  our  hol di ng t oday,  t he excl usi onar y r ul e 

i s i nappr opr i at e onl y when t he of f i cer  r easonabl y r el i es on 

cl ear  and set t l ed pr ecedent .   Our  hol di ng does not  af f ect  t he 

vast  maj or i t y of  cases wher e nei t her  t hi s cour t  nor  t he Uni t ed 

St at es Supr eme Cour t  have spoken wi t h speci f i c i t y i n a 

par t i cul ar  f act  s i t uat i on.   The onl y l i t i gant s who wi l l  be 

di s i ncent i v i zed ar e t he r el at i vel y smal l  number  of  def endant s 

who choose t o chal l enge sear ches t hat  have al r eady cl ear l y and 

unequi vocal l y been hel d l awf ul .   The vast  maj or i t y of  cases,  

par t i cul ar l y i n t he f act - i nt ensi ve Four t h Amendment  cont ext ,  

wi l l  not  f al l  i nt o t hi s cat egor y.   Mor eover ,  we suspect  t hat  

l i t i gant s ar e al r eady hesi t ant  t o chal l enge wel l - set t l ed 

pr ecedent ;  such chal l enges ar e usual l y t i me- consumi ng and not  

wor t h t he ef f or t .   Addi t i onal l y,  l i t i gant s wi l l  of t en f eel  l i ke 

t he f act s of  t hei r  case ar e s l i ght l y di f f er ent  and not  squar el y 

under  t he aut hor i t y of  set t l ed case l aw.   Even Dear bor n i n t hi s 

case al l eges t hat  t he sear ch of  hi s t r uck was unconst i t ut i onal  

under  Wi sconsi n l aw bef or e Gant ,  an asser t i on we r ej ect  f or  t he 

r easons not ed above.  

¶47 Second,  cr i mi nal  def endant s wi l l  s t i l l  want  t o do 

what ever  t hey can t o i ncr ease t hei r  chances f or  success.   I t  

seems unl i kel y t hat  convi ct ed def endant s wi l l  gi ve up a f i ght  t o 

secur e t hei r  f r eedom mer el y because t he possi bi l i t y  of  a 

mat er i al  change i n t hei r  convi ct i on i s l ow,  or  maybe af t er  t hi s 

case,  somewhat  l ower .  
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¶48 Fi nal l y,  cr i mi nal  def endant s ar e r epr esent ed by a 

dedi cat ed gr oup of  publ i c def ender s and pr i vat e at t or neys who 

genui nel y car e about  t he devel opment  of  t he l aw.   Ti me and t i me 

agai n we have seen cr i mi nal  def ense at t or neys t ake cases t o t hi s 

cour t ,  of t en wi t hout  pay,  i n or der  t o ef f ect  a par t i cul ar  change 

i n t he l aw.   We doubt  t hat  our  hol di ng i n t hi s case wi l l  change 

t hi s pr act i ce.  

¶49 I n sum,  we ar e per suaded t hat  t he benef i t s of  appl y i ng 

t he excl usi onar y r ul e i n t hi s case ar e exceedi ngl y l ow.   The 

det er r ent  ef f ect  on of f i cer  mi sconduct ,  whi ch i s t he most  

i mpor t ant  f act or  i n our  anal ysi s,  woul d be nonexi st ent .   For  

t hi s r eason,  we concl ude t hat  t he good f ai t h except i on t o t he 

excl usi onar y r ul e shoul d pr ecl ude t he suppr essi on of  t he 

i l l egal l y obt ai ned evi dence i n t hi s case because t he of f i cer s 

r easonabl y r el i ed on cl ear  and set t l ed Wi sconsi n Supr eme Cour t  

pr ecedent  i n car r y i ng out  t he sear ch.  

I V.  CONCLUSI ON 

¶50 Pr i or  t o t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n 

Gant ,  t hi s cour t  made cl ear  i n St at e v.  Fr y and i t s pr ogeny t hat  

t he t ype of  sear ch conduct ed of  Dear bor n' s t r uck f ol l owi ng hi s 

ar r est  was l awf ul .   However ,  we now accept  Gant ' s i nt er pr et at i on 

of  t he Uni t ed St at es Const i t ut i on and adopt  i t s hol di ng as t he 

pr oper  i nt er pr et at i on of  t he Wi sconsi n Const i t ut i on' s pr ot ect i on 

agai nst  unr easonabl e sear ches and sei zur es.   Thus,  t he sear ch of  

Dear bor n' s t r uck v i ol at ed hi s const i t ut i onal  r i ght s.  

¶51 However ,  we decl i ne t o appl y  t he r emedy of  exc l usi on 

f or  t he const i t ut i onal  v i ol at i on.   We hol d t hat  t he good f ai t h 
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except i on pr ecl udes appl i cat i on of  t he excl usi onar y r ul e wher e 

of f i cer s conduct  a sear ch i n obj ect i vel y r easonabl e r el i ance 

upon cl ear  and set t l ed Wi sconsi n pr ecedent  t hat  i s  l at er  deemed 

unconst i t ut i onal  by t he Uni t ed St at es Supr eme Cour t .   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s and uphol d 

Dear bor n' s convi ct i on.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶52 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  agr ee 

t hat  under  Ar i zona v.  Gant ,  129 S.  Ct .  1710 ( 2009) ,  t he sear ch 

of  t he def endant ' s vehi c l e i n t hi s case vi ol at ed t he Four t h 

Amendment .   I  di sagr ee wi t h t he maj or i t y ' s concl usi on t hat  t he 

evi dence obt ai ned as a r esul t  of  t hi s unconst i t ut i onal  sear ch 

may never t hel ess be admi t t ed agai nst  t he def endant  under  t he 

doct r i ne of  " good f ai t h. "  

¶53 Thi s case pr esent s a r eal  t ensi on i n t he l aw and 

r equi r es l ooki ng cl osel y at  t he r easoni ng behi nd t he t wo 

compet i ng doct r i nes,  t he " r et r oact i v i t y r ul e"  of  cr i mi nal  

pr ocedur e and t he doct r i ne of  " good f ai t h"  r el i ance under  t he 

Four t h Amendment . 1  I  do not  pr et end t he r esol ut i on of  t he 

t ensi on i s easy,  but  i n my vi ew,  t he maj or i t y has l ooked 

car ef ul l y at  onl y one si de of  t he di l emma and i n so doi ng has 

r eached t he wr ong r esul t .   

¶54 The maj or i t y di sobeys cont r ol l i ng pr ecedent ,  l eaves an 

acknowl edged const i t ut i onal  v i ol at i on unr emedi ed,  al l ows t he l aw 

t o pr ovi de di f f er ent  r esul t s f or  s i mi l ar l y s i t uat ed def endant s,  

and est abl i shes a ser i ous i mbal ance i n how f ut ur e Four t h 

Amendment  i ssues wi l l  be br ought  t o t he cour t s  and r esol ved.   

Gi ven t he sl i ght  wei ght  af f or ded t hese consequences by t he 

maj or i t y,  i t  i s  no wonder  t he maj or i t y f ai l s  t o wei gh t he cost s 

t o j udi c i al  i nt egr i t y and t he i nt egr i t y of  j udi c i al  pr ocess,  

                                                 
1 " Good f ai t h"  may al so ar i se under  t he Wi sconsi n 

Const i t ut i on' s pr ot ect i on agai nst  unr easonabl e sear ch and 
sei zur es.   See St at e v.  Eason,  2001 WI  98,  245 Wi s.  2d 206,  629 
N. W. 2d 625.  
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val ues whi ch our  cour t  has pr ot ect ed t hr ough t he excl usi onar y 

r ul e f or  over  80 year s.   

¶55 Because I  wei gh t hese negat i ve consequences mor e 

heavi l y t han t he maj or i t y has done,  and because I  decl i ne t o 

v i ew j udi c i al  i nt egr i t y as a dead l et t er ,  I  di ssent .    

¶56 My di scussi on pr oceeds i n f our  st eps:  

¶57 Fi r st ,  t he maj or i t y ef f ect i vel y di sr egar ds t he 

cont r ol l i ng r ul e of  r et r oact i v i t y under  Gr i f f i t h v.  Kent ucky,  

479 U. S.  314 ( 1987) ,  l eavi ng unr emedi ed a v i ol at i on of  a 

def endant ' s const i t ut i onal  r i ght s and est abl i shi ng a syst em of  

i nequi t abl e adj udi cat i on f or  cr i mi nal  def endant s i n t he posi t i on 

of  t he def endant  her e.    

¶58 Second,  I  addr ess t he cont i nui ng val ue of  j udi c i al  

i nt egr i t y and i t s i mpor t ance i n deci di ng t he pr esent  case.   The 

maj or i t y does not  assess t he wei ght  of  j udi c i al  i nt egr i t y i n 

r esol v i ng t he pr esent  case.    

¶59 Thi r d,  I  addr ess t he i mbal ance whi ch I  ( and ot her s)  

ant i c i pat e t he maj or i t y ' s deci s i on wi l l  cr eat e i n how f ut ur e 

cases det er mi ni ng Four t h Amendment  boundar i es wi l l  be r ai sed and 

r esol ved.   The maj or i t y acknowl edges but  under st at es t hese 

consequences,  whi ch wi l l  l i kel y r each wel l  beyond t he par t i cul ar  

set  of  cases t o be deci ded under  Ar i zona v.  Gant .    

¶60 Four t h,  I  di st i ngui sh t he cases whi ch t he maj or i t y 

asser t s cannot  be di st i ngui shed and whi ch t he maj or i t y seems t o 

ar gue cont r ol  t he out come her e.    

¶61 Make no mi st ake.   The maj or i t y ' s r esul t  i s  not  

di ct at ed by pr ecedent  but  r uns agai nst  i t .   The cour t  has t o 
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make a choi ce i n t he pr esent  case:  t o per mi t  or  t o suppr ess 

unconst i t ut i onal l y obt ai ned evi dence i n cour t .   The maj or i t y 

acknowl edges t hat  i t s deci s i on i n t hi s case comes down t o 

wei ghi ng t he cost s and benef i t s.   See maj or i t y op. ,  ¶¶38,  44.   

I n my vi ew,  t he maj or i t y has bypassed key pr ecedent  and 

mi scal cul at ed t he cost s and benef i t s t hat  dr i ve i t s deci s i on.  

I  

¶62 The maj or i t y ' s r esul t  admi t s a const i t ut i onal  

v i ol at i on but  decl i nes t o pr ovi de a r emedy.   I n so doi ng,  i t  

t ol er at es a s i t uat i on i n t hi s and f ut ur e cases i n whi ch one 

def endant  r ecei ves pr ot ect i on f or  a const i t ut i onal  r i ght  whi l e 

ot her  def endant s,  by v i r t ue of  l uck or  t i mi ng,  ar e deni ed t he 

same pr ot ect i on f or  t he same r i ght .    

¶63 The maj or i t y asser t s t hat  " t he r eal  cost "  of  admi t t i ng 

t he unl awf ul l y gai ned evi dence i n t hi s case and ot her s l i ke i t  

i s  " t hat  l i t i gant s may have l ess i ncent i ve t o chal l enge 

pot ent i al l y  unconst i t ut i onal  sear ches. "   Maj or i t y op. ,  ¶45.   I n 

ot her  wor ds,  f r om t he maj or i t y ' s poi nt  of  v i ew,  t he pr i nci pal  i f  

not  t he onl y pr obl em wi t h admi t t i ng t he evi dence her e i s t hat  i t  

wi l l  come at  some cost  t o t he pr ocess of  f ut ur e l aw devel opment .   

I  di sagr ee and f ur t her  di scuss t hi s i ssue i n par t  I I I  bel ow.   

However ,  bef or e movi ng t o t hat  r at her  l awyer l y di scussi on,  I  

not e t hat  t her e ar e at  l east  t wo mor e obvi ous and mor e di r ect  

" cost s"  t hat  t he maj or i t y has not  t al l i ed among t he det r i ment s 

of  i t s  deci s i on.  

¶64 Fi r st ,  t he maj or i t y concl udes t hat  t he def endant ' s 

Four t h Amendment  r i ght s wer e v i ol at ed but  decl i nes t o pr ovi de a 
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r emedy f or  t hat  v i ol at i on.   Maj or i t y op. ,  ¶¶50- 51.   The maj or i t y 

appar ent l y does not  count  l eavi ng unr emedi ed a v i ol at i on of  a 

def endant ' s const i t ut i onal  r i ght s as a negat i ve i mpact  or  cost  

of  t oday' s deci s i on.   I  do,  and so does t he Uni t ed St at es 

Supr eme Cour t .  

¶65 I n Ar i zona v.  Gant ,  wher e t he def endant ' s r i ght s wer e 

s i mi l ar l y v i ol at ed,  t he Uni t ed St at es Supr eme Cour t  not ed t hat  

pol i ce mi sappr ehensi on of  t he const i t ut i on i n sear ches i nci dent  

t o ar r est  " does not  est abl i sh t he sor t  of  r el i ance i nt er est  t hat  

coul d out wei gh t he count er vai l i ng i nt er est  t hat  al l  i ndi v i dual s  

shar e i n havi ng t hei r  const i t ut i onal  r i ght s f ul l y  pr ot ect ed. "   

129 S.  Ct .  at  1723.    

¶66 Second,  t oday' s deci s i on ef f ect i vel y al l ows f or  

sel ect i ve pr ot ect i on of  const i t ut i onal  r i ght s.   Under  t he 

maj or i t y ' s deci s i on,  an excl usi onar y r emedy vi ndi cat es t he 

const i t ut i onal  r i ght  of  t he one def endant  l ucky enough t o r each 

t he Uni t ed St at es Supr eme Cour t  ( her e,  t he def endant  i n Ar i zona 

v.  Gant ) .   Yet  ot her  def endant s,  such as t he def endant  i n t he 

pr esent  case,  who had t he same r i ght  v i ol at ed i n t he same way 

ar e deni ed t he ver y same r el i ef .   The pr ot ect i on of  

const i t ut i onal  r i ght s shoul d not  f al l  t o t he l uck of  t he dr aw.    

¶67 The Uni t ed St at es Supr eme Cour t  r ul ed i n Gr i f f i t h v.  

Kent ucky,  479 U. S.  314,  322 ( 1987) ,  t hat  t hi s di f f er ent i al  
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t r eat ment  " v i ol at es basi c nor ms of  const i t ut i onal  adj udi cat i on. " 2  

To guar d agai nst  such a v i ol at i on,  t he Gr i f f i t h cour t  

est abl i shed a c l ear - cut  r et r oact i v i t y r ul e,  hol di ng——as t he 

maj or i t y acknowl edges——t hat  a newl y decl ar ed const i t ut i onal  r ul e 

must  appl y t o " al l  s i mi l ar  cases pendi ng on di r ect  r evi ew. "   479 

U. S.  at  322- 23.   The Gr i f f i t h cour t  t ook a har sh st ance on 

except i ons t o t hi s r et r oact i v i t y pr i nci pl e,  decl i ni ng t o 

r ecogni ze an " except i on f or  cases i n whi ch t he new r ul e 

const i t ut es a ' c l ear  br eak'  wi t h t he past "  and i nst ead hol di ng 

t hat  " a new r ul e f or  t he conduct  of  cr i mi nal  pr osecut i ons i s t o 

be appl i ed r et r oact i vel y t o al l  cases,  st at e or  f eder al ,  pendi ng 

on di r ect  r evi ew or  not  yet  f i nal  .  .  .  . "   479 U. S.  at  328 

( emphasi s added) .  

¶68 By maki ng an except i on t o t he r et r oact i v i t y r ul e f or  

" good f ai t h, "  t he maj or i t y ' s deci s i on f l at l y v i ol at es Gr i f f i t h.  

¶69 The r easons f or  enf or ci ng t hi s " r et r oact i v i t y r ul e"  

i mpl i cat e f undament al  val ues of  j udi c i al  pr ocess and our  l egal  

                                                 
2 The maj or i t y opi ni on quot es t hi s l anguage f r om Gr i f f i t h,  

but  car ef ul l y el i mi nat es t he wor d " v i ol at es. "   Maj or i t y op. ,  
¶31.   I nscr ut abl y,  t he maj or i t y f i r st  acknowl edges t hat  " t he 
r et r oact i v i t y r ul e means t hat  Dear bor n get s t he benef i t  of  t he 
Gant  hol di ng, "  maj or i t y op. ,  ¶32,  but  t hen does not  gi ve 
Dear bor n t hat  benef i t .   

See al so Uni t ed St at es.  v.  Johnson,  457 U. S.  537 ( 1982) .  
Pr ecedi ng Gr i f f i t h,  t he Johnson cour t  hel d t hat ,  " subj ect  t o 
[ cer t ai n]  except i ons .  .  .  ,  a deci s i on of  [ t he Supr eme Cour t ]  
const r ui ng t he Four t h Amendment  i s t o be appl i ed r et r oact i vel y  
t o al l  convi ct i ons t hat  wer e not  yet  f i nal  at  t he t i me t he 
deci s i on was r ender ed. "  457 U. S.  at  562.   The Uni t ed St at es 
Supr eme Cour t  di d not  acknowl edge good f ai t h as one such 
except i on.   
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syst em:   Cour t s shoul d not  r ender  advi sor y opi ni ons,  and 

si mi l ar l y s i t uat ed def endant s shoul d be t r eat ed al i ke.    

¶70 Gr i f f i t h emphasi zed,  f i r st ,  t hat  i f  cour t s announce 

t hei r  " best  under st andi ng"  of  const i t ut i onal  pr i nci pl es but  t hen 

choose not  t o appl y t hose pr i nci pl es t o t he r esol ut i on of  

pendi ng cases,  " t he Cour t ' s  asser t i on of  power  t o di sr egar d 

cur r ent  l aw .  .  .  i s  qui t e s i mpl y an asser t i on t hat  our  

const i t ut i onal  f unct i on i s not  one of  adj udi cat i on but  i n ef f ect  

of  l egi s l at i on. "     

[ F] ai l ur e t o appl y a newl y decl ar ed const i t ut i onal  
r ul e t o cr i mi nal  cases pendi ng on di r ect  r evi ew 
vi ol at es basi c nor ms of  const i t ut i onal  
adj udi cat i on .  .  .  .  [ T] he nat ur e of  j udi c i al  r evi ew 
r equi r es t hat  we adj udi cat e speci f i c  cases,  and each 
case usual l y becomes t he vehi c l e f or  announcement  of  a 
new r ul e.   But  af t er  we have deci ded a new r ul e i n t he 
case sel ect ed,  t he i nt egr i t y of  j udi c i al  r evi ew 
r equi r es t hat  we appl y t hat  r ul e t o al l  s i mi l ar  cases 
pendi ng on di r ect  r evi ew.   Just i ce Har l an obser ved:  

" I f  we do not  r esol ve al l  cases bef or e us on di r ect  
r evi ew i n l i ght  of  our  best  under st andi ng of  gover ni ng 
const i t ut i onal  pr i nci pl es,  i t  i s  di f f i cul t  t o see why 
we shoul d so adj udi cat e any case at  al l  .  .  .  .  I n 
t r ut h,  t he Cour t ' s  asser t i on of  power  t o di sr egar d 
cur r ent  l aw i n adj udi cat i ng cases bef or e us t hat  have 
not  al r eady r un t he f ul l  cour se of  appel l at e r evi ew,  
i s qui t e s i mpl y an asser t i on t hat  our  const i t ut i onal  
f unct i on i s not  one of  adj udi cat i on but  i n ef f ect  of  
l egi s l at i on. "  

Gr i f f i t h v.  Kent ucky,  479 U. S.  314,  322- 23 ( 1987)  ( i nt er nal  

c i t at i ons omi t t ed) .  

¶71 The second f undament al  r eason f or  appl y i ng t he 

r et r oact i v i t y r ul e,  as Gr i f f i t h expl ai ned,  i s  t o avoi d t he 

" act ual  i nequi t y"  of  " f i shi ng one case f r om t he st r eam"  whi l e 
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al l owi ng ot her  def endant s t o " f l ow by unaf f ect ed"  by t he pr oper  

i nt er pr et at i on of  t he const i t ut i on: .    

[ W] e f ul f i l l  our  j udi c i al  r esponsi bi l i t y  by 
i nst r uct i ng t he l ower  cour t s  t o appl y t he new r ul e 
r et r oact i vel y t o cases not  yet  f i nal .   Thus,  i t  i s  t he 
nat ur e of  j udi c i al  r evi ew t hat  pr ecl udes us f r om 
" [ s] i mpl y f i shi ng one case f r om t he st r eam of  
appel l at e r evi ew,  usi ng i t  as a vehi c l e f or  
pr onounci ng new const i t ut i onal  st andar ds,  and t hen 
per mi t t i ng a st r eam of  s i mi l ar  cases subsequent l y t o 
f l ow by unaf f ect ed by t hat  new r ul e. "  

 .  .  .  .  

[ S] el ect i ve appl i cat i on of  new r ul es v i ol at es t he 
pr i nci pl e of  t r eat i ng s i mi l ar l y s i t uat ed def endant s 
t he same.  .  .  .  [ T] he pr obl em wi t h not  appl y i ng new 
r ul es t o cases pendi ng on di r ect  r evi ew i s " t he act ual  
i nequi t y t hat  r esul t s when t he Cour t  chooses whi ch of  
many si mi l ar l y s i t uat ed def endant s shoul d be t he 
chance benef i c i ar y"  of  a new r ul e.  

Gr i f f i t h v.  Kent ucky,  479 U. S.  314,  323 ( 1987)  ( i nt er nal  

c i t at i ons omi t t ed)  ( emphasi s i n or i gi nal ) .  

¶72 The maj or i t y t hus di sr egar ds a di r ect  hol di ng of  t he 

Uni t ed St at es Supr eme Cour t  by appl y i ng a " good f ai t h"  except i on 

t o t he r et r oact i v i t y r ul e. 3  I n so doi ng,  t he maj or i t y f l out s t he 

                                                 
3 Not  sur pr i s i ngl y,  i n choosi ng not  t o f ol l ow t he Gr i f f i t h 

hol di ng,  t he maj or i t y gi ves shor t  shr i f t  t o t hat  case.   See 
maj or i t y op. ,  ¶¶31,  42.   Rat her  t han pr ovi de r easons why t he 
obl i gat or y and cat egor i cal l y st at ed r et r oact i v i t y r ul e does not  
appl y her e,  t he maj or i t y i nst ead of f er s r easons why t he good 
f ai t h except i on t o t he excl usi onar y r ul e shoul d appl y.    
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r at i onal e f or  r et r oact i v i t y,  per mi t t i ng i n t he pr esent  case t he 

" act ual  i nequi t y"  agai nst  whi ch t he r et r oact i v i t y r ul e pr ot ect s.    

¶73 The maj or i t y ' s r easoni ng i s dr i ven by t he excl usi onar y 

r ul e and f ocuses on pot ent i al  det er r ence of  pol i ce mi sconduct .   

See maj or i t y op. ,  ¶¶35- 38.   Thi s r easoni ng pr ovi des no r eal  

answer  t o t he r easons why t he Uni t ed St at es Supr eme Cour t  has 

made t he r et r oact i v i t y r ul e t he l aw of  t he l and.   Acknowl edgi ng 

t hat  t he excl usi onar y r ul e i s consi der ed a r emedy,  r at her  t han a 

r i ght ,  st i l l  pr ovi des no basi s ei t her  f or  cour t s  t o dol e out  t he 

r emedy i nequi t abl y or  t o pr onounce t he boundar i es of  t he Four t h 

Amendment  r i ght  i n an advi sor y f ashi on.   Gr i f f i t h appl i es t o 

" r ul e[ s]  f or  t he conduct  of  cr i mi nal  pr osecut i ons, "  479 U. S.  at  

328.   The maj or i t y gi ves no r eason t he excl usi onar y r ul e shoul d 

be t r eat ed di f f er ent l y.  

I I  

¶74 The maj or i t y does not  eval uat e t he cost s t o j udi c i al  

i nt egr i t y i n t hi s case,  t hus pl aci ng no wei ght  on j udi c i al  

i nt egr i t y.   I  cannot  agr ee wi t h t hi s omi ssi on.   I  cont i nue t o 

                                                                                                                                                             
The maj or i t y ' s el ect i on not  t o f ol l ow t he cl ear  r ul e of  

Gr i f f i t h may be st ar t l i ng,  s i nce by i t s own t er ms,  Gr i f f i t h i s 
bi ndi ng on " al l  cases,  st at e or  f eder al , "  whi l e t he maj or i t y 
acknowl edges t hat  appl i cat i on of  t he excl usi onar y r ul e i s a 
mat t er  of  j udi c i al  pol i cy,  t hat  i s ,  a r emedy t hat  t ur ns on a 
bal anci ng of  cost s and benef i t s and t hat  t hi s cour t  may deci de 
i s ei t her  war r ant ed or  not  i n a case.   See maj or i t y op. ,  ¶¶35-
38;  see al so St at e v.  War d,  2000 WI  3,  ¶48,  231 Wi s.  2d 723,  604 
N. W. 2d 517 ( " Whet her  t he pur pose of  t he excl us i onar y r ul e i s 
sol el y r emedi al  or  al so a mat t er  of  j udi c i al  i nt egr i t y,  t he 
Supr eme Cour t  has made cl ear  t hat  f or  Four t h Amendment  pur poses 
' t he pol i c i es behi nd t he excl usi onar y r ul e ar e not  absol ut e.   
Rat her ,  t hey must  be eval uat ed i n l i ght  of  compet i ng pol i c i es. ' "  
( quot ed sour ce omi t t ed) ) .  
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val ue j udi c i al  i nt egr i t y,  as do a l ong l i ne of  pr i or  and 

cont i nui ng cases eval uat i ng t he excl usi onar y r ul e.   Mor eover ,  I  

bel i eve t hat  j udi c i al  i nt egr i t y i s a concept  t hat  encompasses 

somet hi ng mor e si gni f i cant  t han si mpl y pr ognost i cat i ng t he 

l i kel y ef f ect s of  cour t  deci s i ons on f ut ur e pol i ce behavi or .   

The maj or i t y has made t wo key mi st akes r egar di ng j udi c i al  

i nt egr i t y.  

¶75  Fi r st ,  whi l e t he maj or i t y acknowl edges t hat  pr oper  

r esol ut i on of  t hi s case r equi r es squar i ng t he r et r oact i v i t y r ul e 

wi t h t he excl us i onar y r ul e,  t he maj or i t y does not  assess t he 

cost s t o j udi c i al  i nt egr i t y and t he j udi c i al  pr ocess,  whi ch t he 

r et r oact i v i t y r ul e pr ot ect s.   I n my vi ew,  t hese cost s t o 

j udi c i al  i nt egr i t y ar e no l ess wei ght y t han t he det er r ence 

r at i onal e,  whi ch t he maj or i t y t r eat s as t he onl y r equi r ed 

anal ysi s.      

¶76 As expl ai ned above,  t he " j udi c i al  i nt egr i t y"  val ues 

pr ot ect ed by t he Gr i f f i t h r et r oact i v i t y r ul e ar e not  mer el y 

anot her  phr aseol ogy f or  Four t h Amendment  det er r ence.   Rat her ,  

t he r et r oact i v i t y r ul e pr ot ect s " basi c nor ms of  const i t ut i onal  

adj udi cat i on, "  cur t ai l s t he " asser t i on t hat  our  const i t ut i onal  

f unct i on i s .  .  .  i n ef f ect  [ one]  of  l egi s l at i on, "  pr eser ves 

" t he nat ur e of  j udi c i al  r evi ew"  and guar ds agai nst  " act ual  

i nequi t y. "   Gr i f f i t h v.  Kent ucky,  479 U. S.  at  322- 23 ( see supr a 

¶¶16- 19) .   The maj or i t y ' s deci s i on t hat  r et r oact i v i t y wi l l  not  

appl y comes at  a cost  t o t hese j udi c i al  val ues.   The Gant  
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deci s i on i s not  gi ven ef f ect  and t hi s def endant  i s deni ed a 

r emedy when ot her s s i mi l ar l y s i t uat ed r ecei ve one. 4  

¶77 Thus when t he maj or i t y f ai l s  t o f act or  j udi c i al  

i nt egr i t y i nt o i t s r esol ut i on of  t he pr esent  case,  i t  cont i nues 

t o v i ew t he t ensi on i n t hi s case onl y f r om t he per spect i ve of  

t he body of  l aw whi ch i t  pr ef er s r egar di ng t he excl usi onar y 

r ul e.   The maj or i t y t her eby does not  act ual l y r esol ve " t he 

t ensi on bet ween t wo pr i nci pl es, "  whi ch i t  acknowl edges and whi ch 

t he maj or i t y admi t s can be r esol ved i n mor e t han one way. 5   

¶78 Second,  t he maj or i t y has not  acknowl edged t he 

t r adi t i onal  r ol e of  j udi c i al  i nt egr i t y i n exc l usi onar y r ul e 

anal ysi s.   Wi sconsi n cour t s have l ong r ecogni zed,  and cont i nue 

t o r ecogni ze,  t hat  suppr essi on i s necessar y i n some cases " t o 

pr eser ve t he i nt egr i t y of  t he j udi c i al  pr ocess, "  even i n cases 

wher e no r easonabl e f aul t  can be at t r i but ed t o l aw enf or cement  

of f i cer s.   St at e v.  Hess,  2010 WI  82,  ¶¶64- 67,  70,  

___Wi s.  2d ___,  ___N. W. 2d ___;  see al so St at e v.  Ar t i c,  2010 WI  

83,  ¶65,  ___Wi s.  2d ___,  ___ N. W. 2d ___;  St at e v.  Knapp,  2005 WI  

127,  ¶79,  285 Wi s.  2d 86,  700 N. W. 2d 899 ( " asi de f r om det er r i ng 

pol i ce mi sconduct ,  t her e i s anot her  f undament al  r eason f or  

excl udi ng t he evi dence under  c i r cumst ances pr esent  her e,  t he 

                                                 
4 As t he maj or i t y  acknowl edges,  di f f er ent  j ur i sdi ct i ons have 

al r eady di v i ded i n t hei r  r esol ut i ons of  t he t ens i on bet ween t he 
r et r oact i v i t y r ul e and t he " good f ai t h"  except i on t o t he 
excl usi onar y r ul e.   The r esul t  i s  t hat  def endant s i n Wi sconsi n 
wi l l  be deni ed a r emedy avai l abl e i n ot her  j ur i sdi ct i ons.  

5 See maj or i t y op. ,  ¶30,  ¶34 ( acknowl edgi ng t hat  ot her  
cour t s have r eached di v i ded r esul t s i n r esol v i ng t he t ensi on 
bet ween t he r et r oact i v i t y r ul e and t he excl usi onar y r ul e) .  
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pr eser vat i on of  j udi c i al  i nt egr i t y" ) ;  St at e v.  War d,  2000 WI  3,  

¶49,  231 Wi s.  2d 723,  604 N. W. 2d 517 ( " we do not  bel i eve 

t hat  .  .  .  j udi c i al  i nt egr i t y i s sul l i ed by admi ssi on of  t he 

evi dence" ) . 6 

¶79 Thus t he maj or i t y i s squar el y at  odds wi t h t he past  

and pr esent  hol di ngs of  t hi s cour t  when i t  s i mpl y i gnor es t hi s 

addi t i onal  anal ysi s r el evant  t o excl usi onar y r ul e anal ysi s.   I n 

my vi ew,  each case r equi r es an exami nat i on t o det er mi ne whet her  

j udi c i al  i nt egr i t y i s mer el y anot her  aspect  of  det er r ence,  as 

may have been t r ue i n t he excl us i onar y r ul e cases ci t ed by t he 

maj or i t y, 7 or  whet her  t he i nt egr i t y of  j udi c i al  val ues and 

j udi c i al  pr ocesses pr ovi des a separ at e and val i d r eason f or  

excl udi ng unl awf ul l y- obt ai ned evi dence,  gi ven t he st akes r ai sed 

i n t he par t i cul ar  case.    

¶80  The maj or i t y appar ent l y f or get s t hat  Wi sconsi n 

adopt ed t he excl usi onar y r ul e t o ef f ect uat e Ar t i c l e 1,  Sect i on 

11 of  t he Wi sconsi n Const i t ut i on l ong bef or e Mapp v.  Ohi o,  367 

                                                 
6 Ot her  aut hor i t i es have al so t r adi t i onal l y t r eat ed j udi c i al  

i nt egr i t y as a r at i onal e t hat  i s  di st i nct  and separ at e f r om 
det er r ence:  " The det er r ence of  unr easonabl e sear ches and 
sei zur es i s a maj or  pur pose of  t he excl usi onar y r ul e.  .  .  .  But  
t he r ul e ser ves ot her  pur poses as wel l .   Ther e i s f or  exampl e,  
 .  .  .  ' t he i mper at i ve of  j udi c i al  i nt egr i t y, '  namel y,  t hat  t he 
cour t s do not  become ' accompl i ces i n wi l l f ul  di sobedi ence of  a 
Const i t ut i on t hey ar e swor n t o uphol d. ' "   Bl ack' s Law Di ct i onar y 
( 8t h ed.  2004) ,  excl usi onar y r ul e ( quot i ng Wayne R.  LaFave & 
Jer ol d H.  I sr ael ,  Cr i mi nal  Pr ocedur e § 3. 1,  at  107 ( 2d ed.  
1992) ) .  

7 See St at e v.  Hess,  2010 WI  82,  ¶65,  ___ Wi s.  2d ___,  ___ 
N. W. 2d ___ ( " These cases [ Her r i ng]  and [ Evans]  s i mpl y r ef used t o 
excl ude evi dence based on j udi c i al  i nt egr i t y i n t he speci f i c  
f act s of  t hose cases. " ) .  



No.   2007AP1894- CR. ssa 

 

12 
 

U. S.  643 ( 1961) ,  made t he f eder al  cour t s '  i nt er pr et at i on of  t he 

excl usi onar y r ul e bi ndi ng i n st at e cour t s as a mat t er  of  f eder al  

l aw.   I n 1923 t hi s cour t  deci ded St at e v.  Hoyer ,  " a wat er shed i n 

Wi sconsi n l aw. "   St at e v.  Or t a,  2000 WI  4,  ¶7,  231 Wi s.  2d 782,  

786,  604 N. W. 2d 543.   Hoyer  adopt ed t he excl usi onar y r ul e as t he 

l aw of  Wi sconsi n,  f or  r easons t hat  wer e i n no way l i mi t ed t o 

det er r ence.   The Hoyer  cour t  wr ot e:  

We see no r eason i n l ogi c,  j ust i ce,  or  i n t hat  i nnat e 
sense of  f ai r  pl ay,  whi ch l i es at  t he f oundat i on of  
such guar ant i es,  why a cour t  of  j ust i ce,  r ej ect i ng as 
abhor r ent  t he i dea of  t he use of  evi dence ext or t ed by 
v i ol at i on of  a def endant ' s r i ght  t o be secur e i n 
per son and exempt  f r om sel f - i ncr i mi nat i on,  t hough i t  
may r esul t  i n mur der  goi ng unwhi pt  of  j ust i ce,  shoul d 
yet  appr ove of  t he use,  i n t he same cour t  of  j ust i ce,  
by st at e of f i cer s,  of  t hat  whi ch has been obt ai ned by 
ot her  st at e of f i cer s t hr ough,  and by a pl ai n v i ol at i on 
of  const i t ut i onal  guar ant ees of  equal  st andi ng and 
val ue,  t hough t her eby possi bl y  a v i ol at i on of  t he 
pr ohi bi t i on l aw may go unpuni shed.  

Sect i on 11,  ar t .  1,  Wi s.  Const . ,  supr a,  i s  a pl edge of  
t he f ai t h of  t he st at e gover nment  t hat  t he peopl e of  
t he st at e .  .  .  shal l  be secur e i n t hei r  per sons,  
houses,  paper s,  and ef f ect s agai nst  unr easonabl e 
sear ch and sei zur e.   Thi s secur i t y has vani shed,  and 
t he pl edge i s v i ol at ed by t he st at e t hat  guar ant ees 
i t ,  when of f i cer s of  st at e,  act i ng under  col or  of  
st at e gi ven aut hor i t y,  sear ch and sei ze unl awf ul l y.  
The pl edge of  t hi s pr ovi s i on and of  sect i on 8 ar e each 
vi ol at ed when use i s made of  such evi dence i n one of  
i t s  own cour t s by ot her  of  i t s  of f i cer s.   That  a 
pr oper  r esul t ——t hat  i s,  a convi ct i on of  one r eal l y 
gui l t y of  an of f ense——may be t hus r eached i s  nei t her  
an excuse f or ,  nor  a condonat i on of ,  t he use by t he 
st at e of  t hat  whi ch i s so t he r esul t  of  i t s  own 
vi ol at i on of  i t s  own f undament al  char t er .  Such a 
cyni cal  i ndi f f er ence t o t he st at e' s obl i gat i ons shoul d 
not  be j udi c i al  pol i cy.  

St at e v.  Hoyer ,  180 Wi s.  407,  417,  193 N. W.  89 ( 1923) .  
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 ¶81 The wei ght  of  Hoyer  and i t s bear i ng on t he emer gence 

and r api d expansi on of  a good f ai t h except i on i n Wi sconsi n was 

wel l  ar t i cul at ed by Just i ce Pr osser  i n hi s concur r i ng opi ni on i n 

St at e v.  Or t a,  2000 WI  4,  ¶¶6- 15,  231 Wi s.  2d 782,  791,  604 

N. W. 2d 543,  548,  concl udi ng t hat  " [ i ] t  may be possi bl e t o 

suppor t  a l i mi t ed good f ai t h except i on t o t he excl usi onar y r ul e 

i n a wor t hy case,  wi t h compel l i ng f act s,  i n whi ch t he cour t  

car ef ul l y ar t i cul at es a r at i onal e t hat  squar es wi t h t he st or i ed 

Hoyer  deci s i on.   But  not  i n War d and not  her e. " 8  When t hi s cour t  

l ast  expanded t he doct r i ne of  " good f ai t h"  except i ons t o t he 

excl usi onar y r ul e i n St at e v.  Eason,  2001 WI  98,  245 

Wi s.  2d 206,  629 N. W. 2d 625,  i t  di scussed Hoyer  at  l engt h and 

adopt ed a good f ai t h except i on bot t omed on t he Wi sconsi n 

                                                 
8 See al so War d,  231 Wi s.  2d 723,  ¶87 ( Abr ahamson,  C. J. ,  

di ssent i ng)  ( " [ Hoyer ]  demonst r at es t hi s st at e' s commi t ment  t o 
pr ot ect i ng t he pr i vacy of  i t s  c i t i zens whi ch t hi s cour t  shoul d 
not  r ush t o di mi ni sh. " )   
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const i t ut i on,  a r ul e t hat  i s  mor e pr ot ect i ve of  i ndi v i dual  

r i ght s t han t he r ul e appl i ed by t he f eder al  cour t s. 9   

¶82 Thus t he maj or i t y f al l s  shor t  when i t  f ai l s  t o anal yze 

j udi c i al  i nt egr i t y,  an est abl i shed r at i onal e f or  suppr essi ng 

unconst i t ut i onal l y obt ai ned evi dence f r om use i n Wi sconsi n 

cour t s.   The maj or i t y er r s when i t  f ai l s  t o t ake up t he 

i nvi t at i on t o squar e i t s r at i onal e wi t h Hoyer  or  mor e gener al l y 

                                                 
9 See al so Eason,  245 Wi s.  2d 206,  ¶94 ( Abr ahamson,  C. J. ,  

di ssent i ng)  ( " I  do not  quest i on t he maj or i t y ' s concl usi on t hat  a 
good f ai t h except i on t o t he excl usi onar y r ul e does not  al t er  
of f i cer s '  i ncent i ves t o compl y wi t h t he Four t h Amendment .   But  
what  about  t he i ncent i ves f or  t he ot her  per sons i n t he syst em? 
The maj or i t y i s s i l ent  about  t he pot ent i al  ef f ect s on i ssui ng 
magi st r at es.   The maj or i t y i s s i l ent  about  t he pot ent i al  ef f ect s 
on pr osecut or s.   The maj or i t y i s s i l ent  about  t he pot ent i al  
ef f ect s on publ i c conf i dence i n a j ust i ce syst em t hat  not  onl y 
al l ows const i t ut i onal  v i ol at i ons t o go unaddr essed,  but  al so 
uses t he f r ui t s of  t hose const i t ut i onal  v i ol at i ons t o convi ct  
t hose whose const i t ut i onal  r i ght s have been v i ol at ed.   Our  
j ust i ce syst em can do bet t er .  Our  j ust i ce syst em has done bet t er  
i n t he sevent y- seven year s s i nce t he Wi sconsi n Supr eme Cour t  
f i r st  r ecogni zed t he excl usi onar y r ul e. " ) ;  i d. ,  ¶101 ( Pr osser ,  
J. ,  di ssent i ng)  ( " Because t he smal l  gai n t hat  may come out  of  
t hi s sea change i n our  l aw does not  out wei gh t he pot ent i al  l oss 
of  l i ber t y t o our  c i t i zens,  and because t hi s case of f er s a 
f eebl e excuse t o make such a f ar - r eachi ng change,  I  r espect f ul l y 
di ssent " ) .  
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wi t h Wi sconsi n' s  i ndependent  case l aw gover ni ng t he excl usi onar y 

r ul e and t he r ol e of  j udi c i al  i nt egr i t y i n i t s appl i cat i on. 10  

I I I  

¶83 Havi ng f i r st  bypassed appl i cat i on of  t he r et r oact i v i t y 

r ul e and t he nor ms i t  pr ot ect s,  and t hen havi ng di smi ssed t he 

not i on t hat  j udi c i al  i nt egr i t y has any wei ght  i n t hi s case,  t he 

maj or i t y acknowl edges and addr esses onl y one " r eal  cost " ;  

namel y,  " t hat  l i t i gant s may have l ess i ncent i ve t o chal l enge 

pot ent i al l y  unconst i t ut i onal  sear ches. "   Maj or i t y op. ,  ¶45.  

¶84 The maj or i t y under st at es t he i mpact  t hat  al l owi ng a 

" good f ai t h"  except i on f or  r el i ance by pol i ce on j udi c i al  

deci s i ons wi l l  have on t he cont i nui ng and meani ngf ul  r ol e of  

cour t s i n adj udi cat i ng Four t h Amendment  cases and pr ot ect i ng t he 

const i t ut i onal  r i ght  t o be f r ee f r om unr easonabl e sear ches and 

sei zur es.   Havi ng ar t i cul at ed det er r ence as t he pr i mar y i f  not  

excl usi ve r at i onal e f or  t he excl usi onar y r ul e,  t he maj or i t y t hen 

adopt s an except i on t o t he r ul e t hat  dr amat i cal l y under mi nes i t s 

det er r ent  ef f ect .  

                                                 
10 See War d,  231 Wi s.  2d 723,  ¶58 ( " [ E] ven i f  our  

excl usi onar y r ul e wer e no mor e t han a j udi c i al l y cr eat ed r emedy,  
t hi s Cour t  woul d mai nt ai n t he obl i gat i on t o ensur e t hat  t he 
r emedy ef f ect uat es [ st at e const i t ut i onal ]  r i ght s. "  ( quot i ng and 
adopt i ng t he st at ement s of  St at e v.  Oakes,  598 A. 2d 119,  121 
( Vt .  1991) ;  i d. ,  ¶59 ( " [ I ] t  woul d be a sad i r ony f or  t hi s cour t  
t o exhor t  magi st r at es t o act  as somet hi ng mor e t han ' r ubber  
st amps'  when i ssui ng war r ant s,  and t o t hen act  as mer e r ubber  
st amps our sel ves when i nt er pr et i ng our  Wi sconsi n  Const i t ut i on.   
I t  i s  our  r esponsi bi l i t y  t o exami ne t he St at e Const i t ut i on 
i ndependent l y.   Thi s dut y exi st s  even t hough our  concl usi ons i n 
a gi ven case may not  di f f er  f r om t hose r eached by t he Supr eme 
Cour t  when i t  i nt er pr et s t he Four t h Amendment . " ) .  
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¶85 The Honor abl e Lynn Adel man,  a Uni t ed St at es Di st r i ct  

Judge f or  t he East er n Di st r i ct  of  Wi sconsi n,  wi sel y r emi nds us 

t hat  " [ i ] f  we as a nat i on car e about  our  Const i t ut i on,  j udges 

must  cont i nue t o def i ne and devel op i t s guar ant ees .  .  .  .  I t  i s  

t he pr ovi nce of  t he j udi c i al  br anch t o say what  t he l aw i s 

t oday,  and i t  must  cont i nue t o do so i f  t hat  document  i s t o have 

meani ng t omor r ow. " 11  However ,  j udi c i al  r ecogni t i on of  t he good 

f ai t h except i on adopt ed by t he maj or i t y wi l l  hamper  t he 

devel opment  of  Four t h Amendment  j ur i spr udence by el i mi nat i ng t he 

r eason f or  def endant s t o br i ng const i t ut i onal  chal l enges and by 

gi v i ng cour t s no occasi on t o c l ar i f y and ar t i cul at e st andar ds 

pr ot ect i ve of  Four t h Amendment  r i ght s.   

¶86 These concer ns wer e ar t i cul at ed by Just i ce O' Connor  i n 

I l l i noi s v.  Kr ul l ,  480 U. S.  340,  369 ( 1987) ,  who wr ot e:   

[ T] he f ai l ur e t o appl y t he excl usi onar y r ul e i n t he 
ver y case i n whi ch a st at e st at ut e i s hel d t o have 
vi ol at ed t he Four t h Amendment  dest r oys al l  i ncent i ve 
on t he par t  of  i ndi v i dual  cr i mi nal  def endant s t o 
l i t i gat e t he v i ol at i on of  t hei r  Four t h Amendment  
r i ght s.   I n my vi ew,  what ever  " basi c nor ms of  
const i t ut i onal  adj udi cat i on"  ot her wi se r equi r e,  sur el y 
t hey mandat e t hat  a par t y appear i ng bef or e t he Cour t  
mi ght  concei vabl y benef i t  f r om a j udgment  i n hi s 
f avor .  .  .  .  [ T] he i nevi t abl e r esul t  of  t he Cour t ' s  
deci s i on t o deny t he r eal i st i c possi bi l i t y  of  an 
ef f ect i ve r emedy t o a par t y chal l engi ng st at ut es not  
yet  decl ar ed unconst i t ut i onal  i s  t hat  a chi l l  wi l l  
f al l  upon enf or cement  and devel opment  of  Four t h 
Amendment  pr i nci pl es .  .  .  . 12   

                                                 
11 Lynn Adel man & Jon Dei t r i ch,  Sayi ng What  t he Law I s:   How 

Cer t ai n Legal  Doct r i nes I mpede t he Devel opment  of  Const i t ut i onal  
Law and What  Cour t s Can Do About  I t ,  2 Fed.  Ct s.  L.  Rev.  87,  98 
( 2007) .  

12 I l l i noi s v.  Kr ul l ,  480 U. S.  340,  369 ( 1987)  ( O' Connor ,  
J. ,  di ssent i ng)  ( c i t i ng Gr i f f i t h,  479 U. S.  at  322) .  
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¶87 However  pr esci ent  Just i ce O' Connor ' s ar t i cul at i on of  

t hese concer ns wi t h r egar d t o t he const i t ut i onal  chal l enge t o 

st at ut es,  t he concer ns ar e much gr eat er  i n ext endi ng a " good 

f ai t h"  except i on t o deny any meani ngf ul  r emedy when t he case l aw 

i s l at er  det er mi ned t o be i ncor r ect  and unconst i t ut i onal .  

¶88 The ef f ect  of  t he maj or i t y ' s new " good f ai t h"  

except i on wi l l  most  l i kel y be t hat  cour t s wi l l  exami ne f i r st  

whet her  t he good f ai t h except i on appl i es,  and i f  i t  does,  wi l l  

not  det er mi ne whet her  a v i ol at i on of  t he Four t h Amendment  

occur r ed.   As one comment at or  expl ai ned:  

Judi c i al  r ecogni t i on of  a good f ai t h except i on t o t he 
f our t h amendment  excl usi onar y r ul e woul d be mor e t han 
a s i mpl e r ef i nement  of  r emedy.   The except i on woul d 
ser ve as a wel l  camouf l aged and subt l e at t ack upon t he 
val ues and subst ant i ve meani ng of  t he amendment  
i t sel f .   Cour t s  r ar el y woul d ar t i cul at e new sear ch and 
sei zur e st andar ds sensi t i ve t o f our t h amendment  
i nt er est s because once a cour t  f ound pol i ce good f ai t h 
t he const i t ut i onal  det er mi nat i on woul d be i r r el evant  
t o t he out come of  t hose ver y cases i n whi ch such 
ar t i cul at i on mi ght  t ake pl ace.  I nsul at ed f r om t he 
cont i nui ng pr essur e t o deci de new f our t h amendment  
i ssues or  dr amat i cal l y r evi ew ol d ones,  cour t s wi l l  
l ose t he oppor t uni t y or  i ncent i ve t o set  st andar ds f or  
f ut ur e cases.   Consequent l y,  t he di s i ncent i ve t o 
r evi ew new f our t h amendment  i ssues wi l l  r educe 
si gni f i cant l y t he excl usi onar y r ul e' s abi l i t y  t o 
gener al l y and syst emi cal l y det er  i l l egal  pol i ce 
behavi or .  

St anl ey I ngber ,  Def endi ng t he Ci t adel :  The Danger ous At t ack of  

" Reasonabl e Good Fai t h" ,  36 Vand.  L.  Rev.  1511,  1579- 80 ( 1983)  

( f oot not es omi t t ed) .  

¶89 As anot her  comment at or  expl ai ns,  t he ext ensi on of  t he 

Leon good f ai t h r ul e has hamper ed t he cont i nui ng ar t i cul at i on of  

a st andar d f or  pr obabl e cause.   " Knowi ng t hat  i t  i s  unl i kel y 
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t hat  r esol ut i on of  t he pr obabl e cause i ssue wi l l  af f ect  t he 

admi ssi bi l i t y  of  t he evi dence i n quest i on,  cour t s commonl y 

bypass pr obabl e cause and pr oceed di r ect l y t o good f ai t h.   

I ndeed,  some cour t s have f l i pped t he t wo concept s and addr ess 

good f ai t h f i r st  as a mat t er  of  cour se. " 13 

¶90 I f  t he pr el i mi nar y i ssue t hat  t he cour t  addr esses i s 

whet her  a l aw enf or cement  of f i cer  was act i ng i n good f ai t h,  

" [ w] hen a cour t  f i nds t he exi st ence of  such a [ good f ai t h]  

bel i ef ,  t he act ual  const i t ut i onal i t y of  t he of f i cer ’ s 

behavi or  .  .  .  becomes i r r el evant "  and t he need t o r ef i ne Four t h 

Amendment  doct r i ne i s el i mi nat ed. 14  Thus,  t he unf or t unat e r esul t  

of  expandi ng t he scope of  t he good f ai t h except i on i s t hat  

cour t s t hat  appl y t he except i on wi l l  " t el l  us not hi ng about  t he 

r equi r ement s of  t he Four t h Amendment  and of t en ver y l i t t l e about  

                                                 
13 Adel man & Dei t r i ch,  supr a not e 11,  at  89.  

For  a per suasi ve and i nf or mal  ar t i cul at i on of  t he pr obl em 
see Or i n Ker r ,  Good Fai t h Except i on f or  Changi ng Law:  
Excl usi onar y Rul e on Di r ect  Appeal ,  
ht t p: / / vol okh. com/ 2010/ 03/ 02/ t he- good- f ai t h- except i on- and-
changi ng- l aw- t he- benef i t - of - t he- excl usi onar y- r ul e- on- di r ect -
appeal /  ( l ast  v i s i t ed Jul y 6,  2010) .   Pr of essor  Ker r  expl ai ns 
t hat  one r esul t  of  di s i ncent i v i z i ng cr i mi nal  def endant s f r om 
br i ngi ng har d cases on i ssues wi t h cour t s di v i ded ar ound t he 
count r y woul d be t he cr eat i on of  syst emi c i mbal ance i n t he 
devel opment  of  Four t h Amendment  r ul es.   I f  Wi sconsi n adopt s 
" c l ear  and set t l ed"  pr ecedent  on a par t i cul ar  Four t h Amendment  
i ssue but  ot her  j ur i sdi ct i ons adopt  di f f er ent  r ul es,  t he 
Wi sconsi n def endant  has no r eason t o chal l enge t he r ul e as 
unconst i t ut i onal  because t he St at e wi l l  s i mpl y be abl e t o c l ai m 
" good f ai t h. "  

14 St anl ey I ngber ,  Def endi ng t he Ci t adel :  The Danger ous 
At t ack of  " Reasonabl e Good Fai t h" ,  36 Vand.  L.  Rev.  1511,  1557 
( 1983) .  



No.   2007AP1894- CR. ssa 

 

19 
 

t he r equi r ement s of  t he good f ai t h doct r i ne,  and const i t ut i onal  

l aw st agnat es accor di ngl y. "   Adel man & Dei t r i ch,  2 Fed.  Ct s.  L.  

Rev.  at  89.  I ndeed,  i f  t he good f ai t h except i on had been appl i ed 

i n Ar i zona v.  Gant ,  t hat  case al most  cer t ai nl y never  woul d have 

been br ought  bef or e t he Uni t ed St at es Supr eme Cour t  because t he 

gover nment  coul d have cl ai med " good f ai t h"  r el i ance on Bel t on.   

The const i t ut i onal  r ul e now ar t i cul at ed by Gant  never  woul d have 

been gi ven ef f ect .  

¶91 The maj or i t y asser t s t hr ee r easons t o di sr egar d t hi s 

pr obl em of  st agnat i on.   Fi r st ,  t he maj or i t y c l ai ms t hat  " t he 

onl y l i t i gant s who wi l l  be di s i ncent i v i zed ar e t he r el at i vel y 

smal l  number  of  def endant s who choose t o chal l enge sear ches t hat  

have al r eady cl ear l y and unequi vocal l y been hel d l awf ul . "   

Maj or i t y op. ,  ¶46.   By acknowl edgi ng t hat  t he good f ai t h 

except i on af f ect s onl y a smal l  number  of  def endant s,  t he 

maj or i t y al so i mpl i c i t l y  admi t s t hat  t he cost s of  appl y i ng t he 

excl usi onar y r ul e woul d be l ow.   Fur t her mor e,  t he maj or i t y 

i gnor es t he f act  t hat  t hi s smal l  gr oup of  l i t i gant s who ar e 

wi l l i ng and i n a posi t i on t o chal l enge pr evai l i ng st andar ds may 

be t he most  i mpor t ant  gr oup quest i oni ng whet her  t he cur r ent l y 

gover ni ng case l aw embodi es a cor r ect  i nt er pr et at i on of  t he 

Four t h Amendment .   

¶92 Second,  t he maj or i t y asser t s t hat  " cr i mi nal  def endant s 

wi l l  s t i l l  want  t o do what ever  t hey can t o i ncr ease t hei r  

chances f or  success"  and wi l l  cont i nue t o f i ght  f or  t hei r  

f r eedom despi t e t he l ow pr obabi l i t y  of  a mat er i al  change i n 

t hei r  convi ct i on.   Maj or i t y op. ,  ¶47.   That  def endant s may r ai se 
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and ar gue cl ai ms does not  mean t hat  t he cour t s wi l l  deci de t he 

Four t h Amendment  i ssue i f  t hey can avoi d i t  by deci di ng t he case 

under  " good f ai t h. "  

¶93 Fi nal l y,  t he maj or i t y pl aces i t s  t r ust  i n a " dedi cat ed 

gr oup of  publ i c def ender s and pr i vat e at t or neys who genui nel y 

car e about  t he devel opment  of  t he l aw"  t o cont i nue t o t ake cases  

t o t hi s cour t  " i n or der  t o ef f ect  a par t i cul ar  change i n t he 

l aw. "   Maj or i t y op. ,  ¶48.   

¶94 The def endant s '  desi r e t o f i ght  f or  t hei r  f r eedom and 

t he cont i nui ng ef f or t s of  dedi cat ed l awyer s do not  addr ess t he 

i ssue of  excusi ng t he cour t s f r om ar t i cul at i ng and devel opi ng 

Four t h Amendment  l aw.   Even i f  const i t ut i onal  i ssues ar e 

consi st ent l y r ai sed bef or e t he cour t s,  t he cour t s wi l l  have no 

oppor t uni t y t o addr ess t he Four t h Amendment  pr ot ect i ons i f  t he 

i ssue i s ef f ect i vel y i nsul at ed by a " good f ai t h"  except i on.   

Def endant s wi l l  br i ng cases,  but  wher e " good f ai t h"  appl i es,  

t hat  doct r i ne wi l l  r esol ve t he i ssue unl ess cour t s become 

wi l l i ng t o r ender  what  amount  t o advi sor y opi ni ons on Four t h 

Amendment  i ssues not  needed t o deci de t he case.  

I V 

¶95 Nei t her  St at e v.  War d nor  I l l i noi s v.  Kr ul l  di scussed 

t he t ensi on pr esent ed i n t hi s case,  and nei t her  pr ovi des 

per suasi ve or  cont r ol l i ng r easons why i n t he pr esent  case t he 

good f ai t h except i on t o t he excl usi onar y r ul e shoul d cont r ol  

i nst ead of  t he nor mal  appl i cat i on of  t he r et r oact i v i t y r ul e.   

The br i ef s i n War d di d not  ar gue t he t ensi on bet ween t he 
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r et r oact i v i t y r ul e and t he excl usi onar y r ul e,  and t he opi ni on 

di d not  addr ess i t . 15   

¶96 The maj or i t y asser t s t hat  i t  can f i nd no r eason t o 

di st i ngui sh t hi s case f r om t he War d and Kr ul l  cases.   Ther e i s a 

di st i nct i on.   I n War d as i n Eason,  t he semi nal  cases i n whi ch 

Wi sconsi n has r ecogni zed a " good f ai t h"  except i on,  t he of f i cer s 

act ed pur suant  t o a sear ch war r ant . 16  I n Kr ul l  an I l l i noi s 

st at ut e speci f i cal l y aut hor i zed t he cont est ed sear ch wi t hout  a 

war r ant . 17  The maj or i t y l umps t oget her  good f ai t h r el i ance on 

st at ut es,  war r ant s,  and j udi c i al  deci s i ons as " s i t uat i ons wher e 

pol i ce act  i n obj ect i vel y r easonabl e r el i ance on set t l ed ( al bei t  

subsequent l y over r ul ed)  l aw, "  and decl i nes t o di st i ngui sh among 

t hem.   Maj or i t y op. ,  ¶44.   I n my vi ew,  and under  our  est abl i shed 

l aw,  t he di f f er ent  sour ces of  aut hor i t y t hat  may j ust i f y a 

pol i ce sear ch need not  be necessar i l y  t r eat ed al i ke.    

                                                 
15 The maj or i t y cont ends t hat  " t he di ssent  i n War d r ai sed 

i ssues si mi l ar  t o t hose r ai sed by t he di ssent  i n Kr ul l "  and 
ar gued i n t he pr esent  case.   The ci t ed por t i on of  t he di ssent  
r ai ses t he poi nt  t hat  t he " good f ai t h"  r el i ance appl i ed i n War d 
may ar i se f r om " any publ i shed deci s i on of  t he cour t  of  appeal s 
or  t hi s cour t . "   Nei t her  t he di ssent  nor  t he maj or i t y engaged 
t he cent r al  i ssue i n t hi s case,  whi ch i s not  about  what  cases 
may gi ve r i se t o " good f ai t h"  r el i ance but  whet her  t he " good 
f ai t h"  except i on can t r ump t he r et r oact i v i t y r ul e f or  cases 
pendi ng on di r ect  appeal .  

16 St at e v.  War d,  2000 WI  3,  ¶10,  231 Wi s.  2d 723,  604 
N. W. 2d 517;  ( pol i ce act ed wi t h a war r ant  aut hor i z i ng a no- knock 
ent r y;  t he cour t  ul t i mat el y det er mi ned t hat  " t he evi dence i s  
admi ssi bl e under  t he Wi sconsi n Const i t ut i on because t he of f i cer s 
r el i ed upon a r ul e est abl i shed by t hi s cour t "  and di d not  
addr ess r el i ance on t he war r ant ,  ¶63 n. 8) .   

17 See maj or i t y op. ,  ¶41 ( di scussi ng I l l i noi s v.  Kr ul l ,  480 
U. S.  340,  345- 46 ( 1987) ) .  
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¶97 Sear ches conduct ed pur suant  t o a war r ant  di f f er  

f undament al l y f r om sear ches conduct ed wi t hout  a war r ant  but  

pur suant  t o one of  t he nar r owl y dr awn except i ons t hat  al l ow 

pol i ce t o conduct  a sear ch wi t hout  a war r ant . 18  " Sear ch war r ant s 

ar e an essent i al  saf eguar d agai nst  gover nment  over r eachi ng.   

They pr ot ect  pr i vacy i n per sons,  houses,  paper s,  and ef f ect s by 

r equi r i ng a neut r al  magi st r at e t o make an i ndependent  

det er mi nat i on .  .  .  bef or e aut hor i z i ng a gover nment  sear ch. "   

St at e v.  War d,  231 Wi s.  2d 723,  ¶93 ( Pr osser ,  J. ,  di ssent i ng) .    

¶98 Ther e i s a subst ant i al  di f f er ence bet ween on t he one 

hand r ecogni z i ng " obj ect i ve good f ai t h"  r el i ance wher e a neut r al  

and det ached j udi c i al  of f i cer  has r evi ewed f act s submi t t ed i n an 

af f i davi t  t o det er mi ne whet her  t he const i t ut i on per mi t s a 

sear ch,  and on t he ot her  hand ext endi ng " obj ect i ve good f ai t h"  

r el i ance t o l egal  j udgment s made by pol i ce of f i cer s wi t hout  t he 

j udi c i al  check of  t he war r ant  pr ocess.   " The poi nt  of  t he Four t h 

Amendment ,  whi ch of t en i s not  gr asped by zeal ous of f i cer s,  i s 

not  t hat  i t  deni es l aw enf or cement  t he suppor t  of  t he usual  

i nf er ences whi ch r easonabl e men dr aw f r om evi dence.   I t s  

pr ot ect i on consi st s i n r equi r i ng t hat  t hose i nf er ences be dr awn 

by a neut r al  and det ached magi st r at e i nst ead of  bei ng j udged by 

t he of f i cer  engaged i n t he of t en compet i t i ve ent er pr i se of  

f er r et i ng out  cr i me. "   Johnson v.  Uni t ed St at es,  333 U. S.  10,  

                                                 
18 Whet her  t he except i ons t o t he war r ant  r equi r ement  ar e 

act ual l y " nar r owl y dr awn"  i n pr act i ce or  onl y i n denomi nat i on i s 
a s l i ght l y di f f er ent  and per haps cont est ed quest i on.   See St at e 
v.  Robi nson,  2010 WI  80,  ¶54,  Wi s.  2d ___,  ___ N. W. 2d ___ 
( Br adl ey,  J. ,  di ssent i ng) .  
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13- 14 ( 1948) .   Thus t he Uni t ed St at es Supr eme Cour t  has never  

r ecogni zed t he " good f ai t h"  except i on t o t he excl usi onar y r ul e 

t hat  t he maj or i t y t oday ext ends " f or  r el i ance on pr i or  hol di ngs 

of  i t s  own f r om whi ch i t  has subsequent l y depar t ed,  much l ess 

f or  r el i ance on t he er r oneous i nt er pr et at i ons of  i t s  pr i or  

hol di ngs by l ower  cour t s. " 19  

¶99 As t he maj or i t y expl ai ns,  t he hol di ng i n War d was not  

by i t sel f  l i mi t ed t o r el i ance on an i ssuance of  a war r ant .   See 

                                                 
19 See Peopl e v.  McCar t y,  229 P. 3d 1041,  1044 ( Col o.  2010) :  

[ T] he Cour t  has cr eat ed an except i on f or  obj ect i ve 
good- f ai t h r el i ance on j udi c i al l y- i ssued war r ant s,  see 
Leon,  468 U. S.  at  922,  104 S.  Ct .  3405;  Massachuset t s 
v.  Sheppar d,  468 U. S.  981,  987- 88,  104 S.  Ct .  3424,  82 
L.  Ed.  2d 737 ( 1984) ;  see al so Ar i zona v.  Evans,  514 
U. S.  1,  16,  115 S.  Ct .  1185,  131 L.  Ed.  2d 34 ( 1995)  
( r ecogni z i ng " a cat egor i cal  except i on t o t he 
excl usi onar y r ul e f or  c l er i cal  er r or s of  cour t  
empl oyees" ) ;  f or  cer t ai n k i nds of  Four t h Amendment  
v i ol at i ons i n execut i ng t hose war r ant s,  see Hudson v.  
Mi chi gan,  547 U. S.  586,  594,  126 S.  Ct .  2159,  165 L.  
Ed.  2d 56 ( 2006)  ( v i ol at i on of  knock and announce 
r ul e) ;  and even f or  suf f i c i ent l y at t enuat ed r el i ance 
on wi t hdr awn j udi c i al  war r ant s t hat  r emai ned i n t he 
syst em due t o execut i ve br anch negl i gence,  see Her r i ng 
v.  Uni t ed St at es,  ___ U. S.  ___,  129 S.  Ct .  695,  698,  
172 L.  Ed.  2d 496 ( 2009) .   I t  has s i mi l ar l y r ecogni zed 
an except i on f or  obj ect i ve good- f ai t h r el i ance on 
l egi s l at i on,  subsequent l y hel d t o be unconst i t ut i onal ,  
desi gnat i ng par t i cul ar  conduct  cr i mi nal ,  see Mi chi gan 
v.  DeFi l l i ppo,  443 U. S.  31,  38,  99 S.  Ct .  2627,  61 L.  
Ed.  2d 343 ( 1979) ,  or  excusi ng t he war r ant  r equi r ement  
f or  non- cr i mi nal ,  admi ni st r at i ve i nvest i gat i ons,  see 
I l l i noi s v.  Kr ul l ,  480 U. S.  340,  349- 50,  107 S.  Ct .  
1160,  94 L.  Ed.  2d 364 ( 1987) .   I t  has t hus f ar  not ,  
however ,  r ecogni zed a good- f ai t h except i on t o t he 
excl usi onar y r ul e f or  r el i ance on pr i or  hol di ngs of  
i t s  own f r om whi ch i t  has subsequent l y depar t ed,  much 
l ess f or  r el i ance on t he er r oneous i nt er pr et at i ons of  
i t s  pr i or  hol di ngs by l ower  cour t s.  
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War d,  231 Wi s.  2d at  754,  ¶62 ( " l aw enf or cement  of f i cer s and 

magi st r at es must  be al l owed t o r easonabl y r el y upon t he 

pr onouncement s of  t hi s cour t " ) .   The War d dec i s i on,  however ,  

al so addr essed t he case bef or e i t ,  wher e a war r ant  was i ssued,  

and t he cour t  of f er ed no di scussi on of  t he r et r oact i v i t y r ul e. 20   

¶100 As t he maj or i t y acknowl edges,  appl i cat i on of  t he 

excl usi onar y r ul e t ur ns on a bal anci ng of  cost s and benef i t s,  

f or c i ng an i nqui r y of  whet her  i t  i s  " wor t h t he pr i ce pai d by t he 

j ust i ce syst em"  t o per mi t  use of  t he evi dence unl awf ul l y  

obt ai ned. 21  By cont r ast ,  t he r et r oact i v i t y r ul e i s appl i ed 

cat egor i cal l y,  wi t h " no except i on f or  cases i n whi ch t he new 

r ul e const i t ut es a ' c l ear  br eak'  wi t h t he past . "   See maj or i t y 

op. ,  ¶31 ( quot i ng Gr i f f i t h v.  Kent ucky,  479 U. S.  at  328) .   

Not hi ng about  t he eval uat i on of  cost s and benef i t s " i n l i ght  of  

                                                 
20 War d,  231 Wi s.  2d 723,  ¶49 ( " I n t hi s case,  we do not  

bel i eve t hat  excl udi ng t he evi dence sei zed by t he pol i ce wi l l  
ser ve any r emedi al  obj ect i ve,  or  t hat  j udi c i al  i nt egr i t y i s 
sul l i ed by admi ssi on of  t he evi dence" )  ( emphasi s added) .  

21 See maj or i t y op. ,  ¶36 ( quot i ng Her r i ng,  129 S.  Ct .  at  
702) .    

As st at ed i n Her r i ng,  t he excl usi onar y r ul e bal ance 
gener al l y t ur ns on whet her  " excl usi on can meani ngf ul l y det er "  
pol i ce mi sconduct  and whet her  " such det er r ence i s wor t h t he 
pr i ce pai d by t he j ust i ce syst em. "   Her r i ng di d not  addr ess 
benef i t s of  excl usi on ot her  t han det er r ence of  pol i ce 
mi sconduct .   The maj or i t y f ol l ows t he same appr oach i n t he 
pr esent  case.   Because t hi s case pr esent s a s i t uat i on wher e t he 
excl usi onar y r ul e must  be over t l y r econci l ed wi t h t he 
r et r oact i v i t y r ul e,  t he necessar y bal anci ng t ur ns on a br oader  
set  of  consi der at i ons,  dr awn f r om bot h of  t he compet i ng 
doct r i nes.    
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compet i ng pol i c i es" 22 i n War d necessar i l y  cont r ol s t he eval uat i on 

t hat  t he cour t  must  make i n t he pr esent  case.    

¶101 Mor eover ,  t he " obj ect i ve r easonabl e r el i ance"  on 

pr ecedent  t r umpet ed by t he maj or i t y i s f ar  mor e cr edi bl e and 

easi er  t o admi ni st er  i n a case l i ke War d wher e pol i ce act ed wi t h 

war r ant  i n hand t han i n a case l i ke t he pr esent  one wher e pol i ce 

act ed wi t hout  a war r ant . 23 

                                                 
22 War d,  231 Wi s.  2d 723,  ¶48.  

23 The Sevent h Ci r cui t  Cour t  of  Appeal s has cl ear l y 
di st i ngui shed bet ween " good f ai t h"  r el i ance on a sear ch war r ant  
and " good f ai t h"  r el i ance on pol i ce under st andi ng and 
appl i cat i on of  cour t  deci s i ons:  

We decl i ne t o ext end f ur t her  t he appl i cabi l i t y  of  t he 
good- f ai t h except i on t o evi dence sei zed dur i ng l aw 
enf or cement  sear ches conduct ed i n naked r el i ance upon 
subsequent l y over r ul ed case l aw——as di st i ngui shed f r om 
t he subsequent l y i nval i dat ed st at ut e at  i ssue i n 
Kr ul l ——absent  magi st r at e appr oval  by way of  a sear ch 
war r ant .   Such expansi on of  t he good- f ai t h except i on 
woul d have undesi r abl e,  uni nt ended consequences,  
pr i nci pal  among t hem bei ng an i mpl i c i t  i nvi t at i on t o 
of f i cer s i n t he f i el d t o engage i n t he t asks——bet t er  
l ef t  t o t he j udi c i ar y and member s of  t he bar  mor e 
gener al l y——of  l egal  r esear ch and anal ysi s.   

Uni t ed St at es v.  Real  Pr oper t y Locat ed at  15324 Count y Hi ghway 
E. ,   332 F. 3d 1070,  1076 ( 7t h Ci r .  2003) .  

Expl ai ni ng t he i mpor t ance of  t he di st i nct i on bet ween 
j udi c i al  and pol i ce eval uat i on of  f act s at  gr eat er  l engt h i n t he 
cont ext  of  a pr obabl e cause det er mi nat i on,  t he West er n Di st r i ct  
of  Mi chi gan r easoned:  

The di f f i cul t i es f aci ng cour t s maki ng pr obabl e cause 
det er mi nat i ons and i nt er pr et i ng case l aw,  however ,  ar e 
smal l  i n compar i son t o t hose f aci ng pol i ce of f i cer s.   
Of f i cer s ar e par t i cul ar l y poor l y s i t uat ed t o det er mi ne 
whet her  t he f act s of  a par t i cul ar  case est abl i sh 
pr obabl e cause t o sear ch because t hey l ack " t he 
det ached scr ut i ny of  a neut r al  magi st r at e. "   I ndeed,  
t he " j udgment  of  a l aw enf or cement  of f i cer  engaged i n 
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¶102 The maj or i t y opens t he door  t o a " good f ai t h"  

except i on i n cases wher e pol i ce act  on t hei r  own eval uat i on of  

t he case l aw r at her  t han i n r el i ance on t he eval uat i on of  a 

neut r al  and det ached magi st r at e.   Thi s r ai ses a r ange of  

pr obl ems not  pr esent ed by pr evi ousl y adopt ed " good f ai t h"  

r el i ance on a war r ant  or  a st at ut e.   Among t hem,  t he maj or i t y ' s 

st andar d of  " obj ect i vel y r easonabl e r el i ance upon cl ear  and 

set t l ed Wi sconsi n pr ecedent "  wi l l  r ai se an addi t i onal  l ayer  of  

j udi c i al  anal ysi s pr obi ng t he boundar i es of  what  const i t ut es 

" obj ect i vel y r easonabl e"  and " c l ear  and set t l ed. "   Thi s f ur t her  

r ound of  l i t i gat i on a degr ee r emoved f r om t he subst ant i ve 

quest i on of  whet her  a Four t h Amendment  v i ol at i on t ook pl ace 

coul d be avoi ded by our  s i mpl e r el i ance on t he command of  

Gr i f f i t h v.  Kent ucky.   We shoul d hol d t hat  f ol l owi ng t he 

r et r oact i v i t y r ul e,  t he const i t ut i onal  r i ght  t hat  was vi ol at ed 

i n t he pr esent  case shoul d be vi ndi cat ed by t he usual  r emedy of  

suppr essi on.  

V 

¶103 As I  have demonst r at ed,  and as Gr i f f i t h v.  Kent ucky 

t eaches,  t he cont r ol l i ng const i t ut i onal  r ul e of  r et r oact i v i t y 

r equi r es t hat  t he v i ol at i on of  t he def endant ' s const i t ut i onal  

                                                                                                                                                             
t he of t en compet i t i ve ent er pr i se of  f er r et i ng out  
cr i me"  i s consi der abl y l ess r el i abl e t han t hat  of  a 
neut r al  cour t .   The expansi ons of  t he good- f ai t h 
doct r i ne have shown t hat  cour t s do not  wi sh t o ent r ust  
t o t he execut i ve br anch l aw enf or cement  t he uni l at er al  
power  t o make pr obabl e cause det er mi nat i ons based on 
t hei r  own r eadi ng of  case l aw.    

Uni t ed St at es v.  Peopl es,  668 F.  Supp.  2d 1042,  1049 ( W. D.  Mi ch.  
2009) .  
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r i ght s i n t he pr esent  case be r emedi ed i n or der  t o avoi d act ual  

i nequi t y.   I n r esol v i ng t hi s case,  t he maj or i t y has i gnor ed t he 

f undament al  i mpor t ance of  j udi c i al  i nt egr i t y.   The maj or i t y 

mi spl aces i t s r el i ance on pr i or  deci s i ons t hat  ar e not  

cont r ol l i ng i n r esol v i ng t he t ensi on bet ween t he r et r oact i v i t y  

r ul e and t he excl usi onar y r ul e and t hus r esol v i ng t he pr esent  

case.   Fi nal l y,  t he maj or i t y ' s accept ance of  t he good f ai t h 

except i on poses si gni f i cant  r i sks t o t he devel opment  of  

const i t ut i onal  l aw i n t he st at e of  Wi sconsi n.    

¶104 I  woul d not  adopt  t he maj or i t y opi ni on' s " good f ai t h"  

except i on t o t he excl usi onar y r ul e.   I  woul d appl y t he 

r et r oact i v i t y r ul e of  Gr i f f i t h v.  Kent ucky t o r equi r e t hat  t he 

evi dence obt ai ned i n v i ol at i on of  t he Four t h Amendment ,  as 

i nt er pr et ed i n Ar i zona v.  Gant ,  shoul d be suppr essed i n t he 

pr esent  case.    

¶105 Accor di ngl y,  I  di ssent .  

¶106 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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