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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Dismissed.    

 

¶1 PER CURI AM.    The def endant ,  Ant hony Mi chael  Wel da,  

pet i t i oned f or  r evi ew of  a deci s i on of  t he cour t  of  appeal s 

r ever si ng an or der  of  t he Ci r cui t  Cour t  f or  Rock Count y,  James 

P.  Dal ey,  Judge. 1  We gr ant ed t he pet i t i on f or  r evi ew,  hear d or al  

ar gument ,  and now concl ude t hat  t he pet i t i on f or  r evi ew was 

i mpr ovi dent l y gr ant ed.    

¶2 I n Sept ember  2006 t he St at e f i l ed a cr i mi nal  compl ai nt  

agai nst  t he def endant ,  char gi ng hi m wi t h di sor der l y conduct  

                                                 
1 St at e v.  Tr appe,  Nos.  2007AP2021- CR,  2007AP2024- CR,  

2007AP2027- CR,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Jul y 24,  
2008) .  
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cont r ar y t o Wi s.  St at .  § 947. 01 ( 2005- 06) . 2  The compl ai nt  al so 

char ged t he def endant  wi t h a hat e- cr i me penal t y  enhancer  under  

Wi s.  St at .  § 939. 645( 1)  and ( 2) ( a) . 3  The def endant  f i l ed a 

mot i on t o di smi ss t he compl ai nt  agai nst  hi m,  as wel l  as a 

separ at e mot i on seeki ng t o di smi ss t he hat e- cr i me penal t y 

enhancer  i ndependent  of  t he under l y i ng di sor der l y conduct  

char ge.    

¶3 The ci r cui t  cour t  deni ed t he def endant ' s mot i on t o 

di smi ss t he compl ai nt  but  gr ant ed t he mot i on t o di smi ss t he 

penal t y enhancer .   The St at e successf ul l y pet i t i oned f or  l eave 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  

3 Wi sconsi n St at .  § 939. 645 pr ovi des i n r el evant  par t  as 
f ol l ows:   

( 1)  I f  a per son does al l  of  t he f ol l owi ng,  t he 
penal t i es f or  t he under l y i ng cr i me ar e i ncr eased as 
pr ovi ded i n sub.  ( 2) :  

( a)  Commi t s a cr i me under  chs.  939 t o 948.  

( b)  I nt ent i onal l y sel ect s t he per son agai nst  whom t he 
cr i me under  par .  ( a)  i s  commi t t ed or  sel ect s  t he 
pr oper t y t hat  i s  damaged or  ot her wi se af f ect ed by t he 
cr i me under  par .  ( a)  i n whol e or  i n par t  because of  
t he act or ' s bel i ef  or  per cept i on r egar di ng t he r ace,  
r el i gi on,  col or ,  di sabi l i t y ,  sexual  or i ent at i on,  
nat i onal  or i gi n or  ancest r y of  t hat  per son or  t he 
owner  or  occupant  of  t hat  pr oper t y,  whet her  or  not  t he 
act or ' s bel i ef  or  per cept i on was cor r ect .  

( 2)   

( a)  I f  t he cr i me commi t t ed under  sub.  ( 1)  i s 
or di nar i l y  a mi sdemeanor  ot her  t han a Cl ass A 
mi sdemeanor ,  t he r evi sed maxi mum f i ne i s $10, 000 and 
t he r evi sed maxi mum t er m of  i mpr i sonment  i s one year  
i n t he count y j ai l .  

http://nxt.legis.state.wi.us/nxt/gateway.dll?f=xhitlist$xhitlist_x=Advanced$xhitlist_vpc=first$xhitlist_xsl=querylink.xsl$xhitlist_sel=title;path;content-type;home-title$xhitlist_d=%7bstats%7d$xhitlist_q=%5bfield%20folio-destination-name:'ch.%20948'%5d$xhitlist_md=target-id=0-0-0-71819
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t o appeal  t he c i r cui t  cour t ' s  nonf i nal  or der  di smi ssi ng t he 

penal t y enhancer .   The def endant  di d not  pet i t i on f or  l eave t o 

appeal  t he nonf i nal  r ul i ng denyi ng hi s mot i on t o di smi ss t he 

compl ai nt .   The di sor der l y conduct  char ge r emai ns pendi ng 

agai nst  t he def endant .    

¶4 I n hi s br i ef  t o t he cour t  of  appeal s,  t he def endant  

ur ged t hat  t he c i r cui t  cour t ' s  or der  di smi ssi ng t he hat e- cr i me 

penal t y enhancer  shoul d be af f i r med because appl i cat i on of  t he 

penal t y enhancer  i n t he pr esent  case woul d r esul t  i n a 

mul t i pl i c i t y of  puni shment  cont r ar y t o t he Fi f t h Amendment  t o 

t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 8 of  t he 

Wi sconsi n Const i t ut i on.   The cour t  of  appeal s  r ej ect ed t he 

def endant ' s mul t i pl i c i t y ar gument  and r ever sed t he ci r cui t  

cour t .   

¶5 The def endant  pr esent ed one i ssue i n hi s pet i t i on f or  

r evi ew t o t hi s cour t ,  namel y t he i ssue r el at i ng t o 

mul t i pl i c i t ous puni shment  t hat  was deci ded by t he cour t  of  

appeal s.   We gr ant ed t he def endant ' s pet i t i on but  or der ed t he 

par t i es t o addr ess t wo addi t i onal  i ssues i n t hei r  br i ef s t o t hi s 

cour t :   

( 1)  Does t he hat e- cr i me penal t y enhancer ,  as appl i ed 
t o t he def endant  i n t he pr esent  case,  v i ol at e t he 
Fi r st  Amendment  t o t he Uni t ed St at es Const i t ut i on i n 
l i ght  of  t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n 
R. A. V.  v.  Ci t y of  St .  Paul ,  505 U. S.  377 ( 1992) ? 

( 2)  I s t hi s case a " speech onl y"  di sor der l y conduct  
case or  coul d t he f act s suppor t  a di sor der l y  conduct  
char ge based on t he def endant ' s act i ons i n addi t i on t o 
hi s speech?   
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¶6 The par t i es agr ee i n t hei r  br i ef s bef or e t hi s cour t  

t hat  t he pr esent  case shoul d be vi ewed as a " speech onl y"  

di sor der l y conduct  case.   They do not  agr ee whet her  t he hat e-

cr i me penal t y enhancer  i s unconst i t ut i onal  as appl i ed t o t he 

def endant .    

¶7 Af t er  exami ni ng t he r ecor d and t he br i ef s  of  t he 

par t i es,  and af t er  hear i ng or al  ar gument ,  we have det er mi ned 

t hat  i t  woul d be pr emat ur e f or  t hi s cour t  t o deci de whet her  t he 

hat e- cr i me penal t y enhancer  i s unconst i t ut i onal  as appl i ed t o 

t he def endant  i n t he pr esent  case.   The f act s r el at i ng t o t he 

def endant ' s conduct  have not  been f ul l y devel oped at  t hi s ear l y  

st age i n t he pr oceedi ngs.   Fur t her mor e,  i t  i s  uncer t ai n whet her  

t he def endant  wi l l  be convi ct ed of  di sor der l y conduct .   I f  t he 

def endant  i s not  convi ct ed of  di sor der l y conduct ,  t he i ssues 

r el at i ng t o t he penal t y enhancer  wi l l  be moot .  

¶8 Al t hough i t  woul d not  be pr emat ur e t o r evi ew t he i ssue 

t hat  was deci ded by t he cour t  of  appeal s and was r ai sed i n t he 

def endant ' s pet i t i on f or  r evi ew,  t hat  i ssue i s not  one upon 

whi ch we woul d have gr ant ed r evi ew.   The cour t  accept ed r evi ew 

of  t hi s case pr i mar i l y t o addr ess t he i ssue of  const i t ut i onal  

l aw t hat  t he cour t  i t sel f  r ai sed i n our  or der  gr ant i ng t he 

def endant ' s pet i t i on.    

¶9 For  t he r easons set  f or t h,  we concl ude t hat  r evi ew i n 

t hi s case was i mpr ovi dent l y gr ant ed,  and we di smi ss t he pet i t i on 

f or  r evi ew.   The mat t er  i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs not  i nconsi st ent  wi t h t hi s opi ni on.    
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By the Court.—The r evi ew of  t he deci s i on of  t he cour t  of  

appeal s i s di smi ssed.  
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