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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
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No.   2007AP2584  
( L. C.  No.  2007CV26)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Robert Zellner, 
 
          Plaintiff-Respondent, 
 
     v. 
 
Daryl Herrick and Cedarburg School District, 
 
          Defendants-Respondents, 
 
Heidi Morgan, 
 
          Intervenor-Appellant. 
 

FILED 
 

JUL 15, 2009 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

 
 

  

 

APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Ozaukee 

Count y,  Paul  V.  Mal l oy,  Judge.   Appeal dismissed; order 

affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s case i s bef or e t he cour t  

on cer t i f i cat i on f r om t he cour t  of  appeal s pur suant  t o Wi s.  

St at .  § 809. 61 ( 2005- 06) . 1   

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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¶2 Thi s r evi ew ar i ses f r om a r equest  made under  

Wi sconsi n' s Open Recor ds Law,  Wi s.  St at .  § 19. 35,  f or  t he publ i c 

r el ease of  a t r anscr i pt  of  a c l osed ar bi t r at i on hear i ng.   The 

pl ai nt i f f ,  Rober t  Zel l ner  ( Zel l ner ) ,  t he f or mer  t eacher  whose 

f i r i ng was at  i ssue i n t he ar bi t r at i on hear i ng,  sued t he 

Cedar bur g School  Boar d t o pr event  t he r el ease of  t he t r anscr i pt .  

¶3 The ci r cui t  cour t  i ssued an or der  enj oi ni ng t he 

t r anscr i pt ' s  r el ease.   The per son r equest i ng t he t r anscr i pt ,  

Hei di  Mor gan ( Mor gan) ,  f i l ed not i ce t o i nt er vene,  as Wi s.  St at .  

§ 19. 356( 4)  aut hor i zes,  and appeal ed.   The cour t  of  appeal s 

deni ed Zel l ner ' s mot i on t o di smi ss on gr ounds t hat  t he appeal  

was not  t i mel y f i l ed and subsequent l y cer t i f i ed t wo quest i ons t o 

t hi s cour t :   whet her  a t r anscr i pt  of  a c l osed ar bi t r at i on 

pr oceedi ng i s a publ i c r ecor d under  Wi sconsi n' s " publ i c r ecor ds"  

l aw,  and,  i f  so,  whet her  al l  per sonal  and medi cal  i nf or mat i on 

must  be r edact ed bef or e r el ease.   Zel l ner ' s cont ent i on t hat  

Mor gan' s appeal  was unt i mel y was not  cer t i f i ed t o t hi s cour t .   

I n t hi s cour t ' s  st andar d or der  accept i ng t he cer t i f i cat i on,  we 

st at ed t hat  " t he appeal  i s  accept ed f or  consi der at i on of  al l  

i ssues r ai sed bef or e t he cour t  of  appeal s. "   See St at e v.  

St oehr ,  134 Wi s.  2d 66,  70,  396 N. W. 2d 177 ( 1986)  ( " When t hi s 

cour t  gr ant s di r ect  r evi ew upon cer t i f i cat i on,  i t  acqui r es 

j ur i sdi ct i on of  t he appeal ,  whi ch i ncl udes al l  i ssues,  not  

mer el y t he i ssues cer t i f i ed or  t he i ssue f or  whi ch t he cour t  

accept s t he cer t i f i cat i on. "  ( c i t i ng Wi s.  St at .  § 808. 05( 2)  

( 1983- 84) ) ) .  
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¶4 For  t he r easons st at ed bel ow,  we now hol d t hat  t he 

cour t  of  appeal s er r ed when i t  f ound t he appeal  t i mel y under  

Wi s.  St at .  § 19. 356( 8) ,  whi ch r equi r es t hat  an appeal  of  a 

deci s i on r el at i ng t o an open r ecor ds r equest  be f i l ed i n " t he 

t i me per i od speci f i ed i n s.  808. 04( 1m) . "   The t i me per i od 

speci f i ed i n t hat  st at ut e i s 20 days.   Because t he appeal  was 

f i l ed out si de t he 20- day per i od,  t her e was no j ur i sdi ct i on f or  

t he cour t  of  appeal s t o r evi ew.   Si nce t he appeal  was not  

t i mel y,  we do not  r each t he cer t i f i ed quest i ons.  

I .   BACKGROUND 

¶5 The ci r cumst ances of  t hi s case have gi ven r i se t o 

l i t i gat i on on sever al  di st i nct  i ssues not  r el evant  t o t hi s 

appeal .   The l i t i gat i on f r om whi ch t hi s appeal  ar i ses i s based 

on t he f ol l owi ng f act s:  

¶6 Fi r st ,  t he Cedar bur g School  Boar d f i r ed Zel l ner ——a 

t eacher  wi t h t he Cedar bur g School  Di st r i ct  ( t he Di st r i ct )  and a 

uni on of f i c i al  who had been hi ghl y cr i t i cal  of  t he 

super i nt endent ——on t he gr ounds t hat  Zel l ner ' s accessi ng 

por nogr aphy on a school  comput er  const i t ut ed j ust  cause f or  hi s 

t er mi nat i on.   The Cedar bur g Educat i on Associ at i on f i l ed a 

gr i evance on Zel l ner ' s behal f ,  ar gui ng t hat  Zel l ner ' s 

t er mi nat i on was,  among ot her  t hi ngs,  di spr opor t i onat e t o t he 

of f ense and gr eat l y out  of  l i ne wi t h t he Di st r i ct ' s  handl i ng of  

s i mi l ar  i nf r act i ons by ot her  per sonnel .   

¶7 The mat t er  was sent  t o an ar bi t r at i on panel ,  pur suant  

t o a col l ect i ve bar gai ni ng agr eement .   The ar bi t r at i on panel  

i ssued a deci s i on st at i ng t hat  t he Di st r i ct  " di d not  have j ust  
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cause t o t er mi nat e [ Zel l ner ' s]  empl oyment , "  and di r ect i ng t he 

Di st r i ct  t o r ei nst at e Zel l ner ,  r educe hi s di sci pl i ne t o a 

wr i t t en r epr i mand,  and t o make hi m whol e f or  al l  l ost  wages and 

benef i t s.   The Di st r i ct  r ef used and addi t i onal  l i t i gat i on 

ensued. 2  

¶8 Fol l owi ng t he ar bi t r at i on hear i ng,  Mor gan r equest ed 

t he t r anscr i pt  of  t he c l osed ar bi t r at i on hear i ng.   The Di st r i ct  

concl uded t hat  t he t r anscr i pt  was a publ i c r ecor d and i nf or med 

Zel l ner  t hat  i t  pl anned t o r el ease i t .  

¶9 Zel l ner  f i l ed t hi s act i on seeki ng t o pr event  r el ease 

of  t he t r anscr i pt  or ,  i n t he al t er nat i ve,  seeki ng r edact i on of  

medi cal  and f ami l i al  i nf or mat i on t hat  Zel l ner  had submi t t ed 

dur i ng ar bi t r at i on.   On Oct ober  1,  2007,  t he Ozaukee Ci r cui t  

Cour t ,  t he Honor abl e Paul  V.  Mal l oy pr esi di ng,  ent er ed an or der  

enj oi ni ng t he Di st r i ct  f r om r el easi ng t he t r anscr i pt .   The 

ci r cui t  cour t  hel d t hat  t he t r anscr i pt  was a publ i c r ecor d,  but  

i t  t hen appl i ed t he second pr ong of  t he Li nzmeyer  t est 3 and hel d 

t hat  t he t r anscr i pt  was not  subj ect  t o r el ease because t he 

                                                 
2 The deci s i on of  t he Ozaukee Count y Ci r cui t  Cour t ,  t he 

Honor abl e Joseph D.  McCor mack pr esi di ng,  t hat  t he ar bi t r at i on 
awar d was i mpr oper  was uphel d by t he cour t  of  appeal s i n 
Cedar bur g Educat i on Associ at i on v.  Cedar bur g School  Di st r i ct ,  
No.  2007AP852,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Jul y 23,  
2008) ,  r evi ew deni ed,  Cedar bur g Educat i on Associ at i on v.  
Cedar bur g Boar d of  Educat i on,  2009 WI  23,  ___ Wi s.  2d ___,  764 
N. W. 2d 531 ( unpubl i shed t abl e deci s i on) .  

3 Li nzmeyer  v.  For cey,  2002 WI  84,  ¶¶10- 11,  254 Wi s.  2d 306,  
646 N. W. 2d 811 ( cr eat i ng a t wo- st ep t est :   f i r st ,  est abl i shi ng 
t hat  t he r ecor d r equest ed i s a publ i c r ecor d,  and,  second,  
det er mi ni ng whet her  t her e i s a publ i c pol i cy t hat  over comes t he 
pr esumpt i on of  openness) .  
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publ i c ' s i nt er est  i n t he r el ease of  t he t r anscr i pt  was 

out wei ghed by t he publ i c pol i cy f avor i ng pr i vacy i n an 

al t er nat i ve di sput e r esol ut i on such as ar bi t r at i on. 4 

¶10 On November  9,  2007,  Mor gan f i l ed a not i ce of  

i nt er vent i on pur suant  t o Wi s.  St at .  § 19. 356( 4)  and on t he same 

day f i l ed a not i ce of  appeal .   On November  16,  2007,  Zel l ner  

f i l ed a mot i on t o di smi ss t he appeal  f or  l ack of  j ur i sdi ct i on.   

Zel l ner  ar gued t hat  Mor gan had f i l ed her  not i ce of  appeal  mor e 

t han 20 days af t er  t he c i r cui t  cour t ' s  Oct ober  1 or der ,  and,  

t her ef or e,  t he appeal  was not  t i mel y f i l ed pur suant  t o Wi s.  

St at .  § 808. 04( 1m) .  

¶11 I n an or der  dat ed December  5,  2007,  t he cour t  of  

appeal s deni ed Zel l ner ' s mot i on t o di smi ss.   On November  26,  

2008,  t he cour t  of  appeal s,  as not ed above,  cer t i f i ed t wo 

quest i ons t o t hi s cour t  concer ni ng t he r el ease of  c l osed 

ar bi t r at i on hear i ng t r anscr i pt s and t he r edact i on of  medi cal  

i nf or mat i on i n such t r anscr i pt s.   Thi s cour t  accept ed t he 

cer t i f i cat i on on Januar y 14,  2009.  

I I .  STANDARD OF REVI EW 

¶12 We r esol ve t he i ssue pr esent ed her e on t he basi s of  

st at ut or y i nt er pr et at i on.   St at ut or y i nt er pr et at i on pr esent s a 

                                                 
4 The ci r cui t  cour t  essent i al l y  f ound t hat  t he publ i c has an 

i nt er est  i n keepi ng ar bi t r at i on pr oceedi ngs pr i vat e.   As we have 
not ed,  " [ I ] n appl y i ng t he common- l aw bal anci ng t est ,  t he concer n 
i s not  per sonal  embar r assment  and damage t o r eput at i on,  but  
whet her  di scl osur e woul d af f ect  any publ i c i nt er est [ ]  .  .  .  i n 
t he pr ot ect i on of  t he pr i vacy and r eput at i on of  c i t i zens 
gener al l y. "   Zel l ner  v.  Cedar bur g Sch.  Di st . ,  2007 WI  53,  ¶52,  
300 Wi s.  2d 290,  731 N. W. 2d 240.  
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quest i on of  l aw t hat  i s r evi ewed de novo.   St uar t  v.  Wei sf l og' s 

Showr oom Gal l er y,  I nc. ,  2008 WI  22,  ¶11,  308 Wi s.  2d 103,  746 

N. W. 2d 762.  

I I I .  DI SCUSSI ON 

¶13 The out come of  t hi s case t ur ns on t he pr oper  

under st andi ng of  t he pr ocedur al  r ul es set  f or t h i n Wi s.  St at .  

§ 19. 356,  whi ch gover ns appeal s of  r ul i ngs made on r ecor ds 

r equest ed under  t he Open Recor ds Law.   I t  i s  hel pf ul  t o begi n 

wi t h a br i ef  exami nat i on of  t he cont ext  i n whi ch t hi s pr ovi s i on 

appear s.  

¶14 Wi s.  St at .  § 19. 31 codi f i es t he st at e' s st r ong pol i cy  

f avor i ng f r ee access t o publ i c r ecor ds.   Subsequent  sect i ons set  

f or t h t he l i mi t ed except i ons t o t hat  gener al  pr i nci pl e,  as wel l  

as t he mechani sm f or  j udi c i al  r evi ew pr i or  t o gr ant i ng publ i c 

access under  cer t ai n c i r cumst ances.  

¶15 Wi s.  St at .  § 19. 356 was among t he pr ovi s i ons added 

when t he l egi s l at ur e r evi s i t ed t he st at ut e i n 2003,  f ol l owi ng 

t hi s cour t ' s  deci s i ons i n Wozni cki 5 and Mi l waukee Teacher s. 6  

2003 Wi sconsi n Act  47,  whi ch cr eat ed t hi s sect i on,  was t he 

pr oduct  of  t he Joi nt  Legi s l at i ve Counci l ' s  Speci al  Commi t t ee on 

Revi ew of  t he Open Recor ds Law. 7  The Act  cr eat ed l i mi t ed r i ght s 
                                                 

5 Wozni cki  v.  Er i ckson,  202 Wi s.  2d 178,  549 N. W. 2d 699 
( 1996) .  

6 Mi l waukee Teacher s '  Educ.  Ass' n v.  Mi l waukee Bd.  of  Sch.  
Di r s. ,  227 Wi s.  2d 779,  596 N. W. 2d 403 ( 1999) .  

7 The Joi nt  Legi s l at i ve Counci l  i nt r oduced Assembl y Bi l l  196 
on Mar ch 25,  2003.   The Assembl y passed t he bi l l  June 24,  2003,  
and sent  i t  t o t he Senat e,  whi ch concur r ed i n t he passage.   
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t o j udi c i al  r evi ew pr i or  t o t he r el ease of  publ i c r ecor ds f or  

i ndi v i dual s whose pr i vacy or  r eput at i onal  i nt er est s ar e 

i mpl i cat ed by t he r el ease.   Such an i ndi v i dual  i s  def i ned i n t he 

st at ut e as a " r ecor d subj ect " ——" an i ndi v i dual  about  whom 

per sonal l y i dent i f i abl e i nf or mat i on i s cont ai ned i n a r ecor d. "   

Wi s.  St at .  § 19. 32( 2g) .  

¶16 The subsect i ons of  Wi s.  St at .  § 19. 356 deal  wi t h a 

par t i cul ar  subset  of  publ i c r ecor ds,  whi ch i ncl udes r ecor ds 

cont ai ni ng i nf or mat i on r el at i ng t o publ i c empl oyees.   The 

subsect i ons descr i be t he t i mel i ne envi s i oned by t he l egi s l at ur e 

wi t h st r i ct  t i me l i mi t s at  each st ep.   The cl ock st ar t s r unni ng 

when an aut hor i t y deci des " t o per mi t  access"  t o such a r ecor d.   

At  t hat  poi nt ,  t he aut hor i t y must ,  wi t hi n t hr ee days,  " ser ve 

wr i t t en not i ce"  on " any r ecor d subj ect  t o whom t he r ecor d 

per t ai ns. "   Wi s.  St at .  § 19. 356( 2) .   Af t er  t he r ecor d subj ect  

r ecei ves such not i ce,  he or  she may,  wi t hi n f i ve days,  al er t  t he 

aut hor i t y t hat  he or  she pl ans t o chal l enge t he r el ease of  t he 

i nf or mat i on.   Wi s.  St at .  § 19. 356( 3) .   Wi t hi n t en days of  

r ecei v i ng t he not i ce,  t he r ecor d subj ect  may seek j udi c i al  

r evi ew and ask t hat  a cour t  enj oi n t he r el ease of  t he 

i nf or mat i on. 8  Wi s.  St at .  § 19. 356( 4) .   Thi s i s what  Zel l ner  di d.  

¶17 Fol l owi ng or al  ar gument ,  t he c i r cui t  cour t  r ul ed t hat  

t he t r anscr i pt  was a publ i c r ecor d.   The ci r cui t  cour t  went  on 

                                                 
8 " Wi t hi n 10 days af t er  r ecei pt  of  not i ce under  sub.  ( 2) ( a) ,  

a r ecor d subj ect  may commence an act i on seeki ng a cour t  or der  t o 
r est r ai n t he aut hor i t y f r om pr ovi di ng access t o t he r equest ed 
r ecor d.  .  .  . "   Wi s.  St at .  § 19. 356( 4) .  
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t o r ul e t hat  t he t r anscr i pt  shoul d not  be r el eased on t he 

gr ounds t hat  " t he publ i c i nt er est  i s  out wei ghed by t he need f or  

pr i vacy i n t hi s t ype of  pr oceedi ng. "   The cour t  st at ed t hat  i t  

woul d i ssue an or der  enj oi ni ng t he Di st r i ct  f r om r el easi ng t he 

mat er i al s.   The or der  was i ssued Oct ober  1,  2007.  

¶18 Thi s br i ngs us t o t he cr i t i cal  poi nt  i n t he pr ocess.   

I t  was at  t hi s poi nt  t hat  Mor gan,  t he or i gi nal  r equest er  of  t he 

r ecor ds,  f i l ed a not i ce of  i nt er vent i on as t he st at ut e per mi t s 

and subsequent l y f i l ed a not i ce of  appeal  on November  9,  2007.  

¶19 The si gni f i cance of  t he di sput e about  t he appl i cabl e 

t i me per i od——ei t her  20 or  45 days f ol l owi ng t he i ssuance of  t he 

c i r cui t  cour t ' s  or der ——i s t hat  Mor gan f i l ed her  not i ce of  appeal  

39 days af t er  t he or der .   I f  t he 20- day deadl i ne i s t he cor r ect  

deadl i ne under  t he st at ut e,  Mor gan' s appeal  i s  f r ui t l ess because 

t her e i s no j ur i sdi ct i on f or  t he cour t  of  appeal s t o hear  i t .   

I f  t he 45- day deadl i ne i s t he appl i cabl e one,  t he appeal  and our  

r evi ew may pr oceed.  

¶20 I n or der  t o r esol ve t hi s quest i on,  we l ook car ef ul l y 

at  t he l anguage of  t he st at ut e.   We have on pr evi ous occasi ons 

ar t i cul at ed t he assumpt i ons and pr i nci pl es wi t h whi ch we 

under t ake t hi s exer ci se:  

I t  i s ,  of  cour se,  a sol emn obl i gat i on of  t he j udi c i ar y 
t o f ai t hf ul l y gi ve ef f ect  t o t he l aws enact ed by t he 
l egi s l at ur e,  and t o do so r equi r es a det er mi nat i on of  
st at ut or y meani ng.   Judi c i al  def er ence t o t he pol i cy 
choi ces enact ed i nt o l aw by t he l egi s l at ur e r equi r es 
t hat  st at ut or y i nt er pr et at i on f ocus pr i mar i l y on t he 
l anguage of  t he st at ut e.   We assume t hat  t he 
l egi s l at ur e' s i nt ent  i s expr essed i n t he st at ut or y 
l anguage.   Ext r i nsi c evi dence of  l egi s l at i ve i nt ent  
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may become r el evant  t o st at ut or y i nt er pr et at i on i n 
some ci r cumst ances,  but  i s not  t he pr i mar y f ocus of  
i nqui r y.   I t  i s  t he enact ed l aw,  not  t he unenact ed 
i nt ent ,  t hat  i s  bi ndi ng on t he publ i c.   Ther ef or e,  t he 
pur pose of  st at ut or y i nt er pr et at i on i s t o det er mi ne 
what  t he st at ut e means so t hat  i t  may be gi ven i t s 
f ul l ,  pr oper ,  and i nt ended ef f ect .  

 Thus,  we have r epeat edl y hel d t hat  st at ut or y 
i nt er pr et at i on " begi ns wi t h t he l anguage of  t he 
st at ut e.   I f  t he meani ng of  t he st at ut e i s pl ai n,  we 
or di nar i l y  st op t he i nqui r y. "   St at ut or y l anguage i s 
gi ven i t s common,  or di nar y,  and accept ed meani ng,  
except  t hat  t echni cal  or  speci al l y- def i ned wor ds or  
phr ases ar e gi ven t hei r  t echni cal  or  speci al  
def i ni t i onal  meani ng.   

 Cont ext  i s  i mpor t ant  t o meani ng.   So,  t oo,  i s t he 
st r uct ur e of  t he st at ut e i n whi ch t he oper at i ve 
l anguage appear s.   Ther ef or e,  st at ut or y l anguage i s 
i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used;  not  i n 
i sol at i on but  as par t  of  a whol e;  i n r el at i on t o t he 
l anguage of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  
and r easonabl y,  t o avoi d absur d or  unr easonabl e 
r esul t s.   St at ut or y l anguage i s  r ead wher e possi bl e t o 
gi ve r easonabl e ef f ect  t o ever y wor d,  i n or der  t o 
avoi d sur pl usage.   " I f  t hi s  pr ocess of  anal ysi s  y i el ds 
a pl ai n,  c l ear  st at ut or y meani ng,  t hen t her e i s no 
ambi gui t y,  and t he st at ut e i s appl i ed accor di ng t o 
t hi s ascer t ai nment  of  i t s  meani ng. "  

St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  

58,  ¶¶44- 46,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( i nt er nal  c i t at i ons 

omi t t ed) .  

¶21 We t her ef or e t ur n t o t he l anguage of  t he st at ut e t hat  

gover ns appeal s of  or der s i n open r ecor ds cases.   The subsect i on 

gover ni ng appeal s of  t he t ype of  or der  pr esent ed her e i s 

§ 19. 356( 8) :   " I f  a par t y appeal s a deci s i on of  t he cour t  under  

sub.  ( 7) ,  t he cour t  of  appeal s shal l  gr ant  pr ecedence t o t he 

appeal  over  al l  ot her  mat t er s not  accor ded si mi l ar  pr ecedence by 
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l aw.   An appeal  shal l  be t aken wi t hi n t he t i me per i od speci f i ed 

i n s.  808. 04( 1m) . "  

¶22 I t  has al r eady been set t l ed t hat  as a r equest er  and as 

an i nt er venor  as of  r i ght  under  t he st at ut e, 9 Mor gan i s " a 

par t y. "   When t he quest i on of  an i nt er venor ' s st at us f i r st  ar ose 

i n Wi sconsi n,  t he cour t  of  appeal s not ed t hat  " t he i ssue i s wel l  

set t l ed among ot her  j ur i sdi ct i ons, "  and adopt ed t hat  appr oach,  

summi ng up t he r ul e br i ef l y:   " Si mpl y put ,  [ t he i nt er venor ' s]  

st at us af t er  i nt er vent i on [ i s ]  t he same as al l  t he ot her  

par t i c i pant s i n t he pr oceedi ng .  .  .  . "   Kohl er  Co.  v.  Sogen 

I nt ' l  Fund,  I nc. ,  2000 WI  App 60,  ¶11,  233 Wi s.  2d 592,  608 

N. W. 2d 746.   The cour t  of  appeal s c i t ed as per t i nent  a case t hat  

i nt er pr et ed a par al l el  f eder al  mechani sm f or  i nt er vent i on:   

" When a par t y i nt er venes,  i t  becomes a f ul l  par t i c i pant  i n t he 

l awsui t  and i s t r eat ed j ust  as i f  i t  wer e an or i gi nal  par t y. "   

I d.  at  ¶12 ( quot i ng Schnei der  v.  Dumbar t on Devel oper s,  I nc. ,  767 

F. 2d 1007,  1017 ( D. C.  Ci r .  1985) ) .    

¶23 Havi ng est abl i shed t hat  Mor gan i s a par t y ,  i t  i s  

f ur t her  obvi ous t hat  she i s a par t y who i s " appeal [ i ng]  a 

deci s i on of  t he cour t  under  sub. ( 7) . "   Wi s.  St at .  § 19. 356( 8) .   

The r emai nder  of  t he sent ence concer ns t he expedi t i ng of  t he 

appeal ,  a mat t er  t o whi ch we wi l l  r et ur n shor t l y.   I t  i s  t he 

next  sent ence t hat  needs our  c l ose at t ent i on:   " An appeal  shal l  

                                                 
9 " ' Request er '  means any per son who r equest s i nspect i on or  

copi es of  a r ecor d,  except  a commi t t ed or  i ncar cer at ed 
per son .  .  .  . "   Wi s.  St at .  § 19. 32( 3) .   " Not wi t hst andi ng 
s.  803. 09,  t he r equest er  may i nt er vene i n t he act i on as a mat t er  
of  r i ght .  .  .  . "   Wi s.  St at .  § 19. 356( 4) .  
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be t aken wi t hi n t he t i me per i od speci f i ed i n s.  808. 04( 1m) . "   

I d.  

¶24 The quest i on t o answer  t hen i s,  what  i s " t he t i me 

per i od speci f i ed i n s.  808. 04( 1m) " ?  Wi s.  St at .  § 808. 04( 1m)  

r eads as f ol l ows:   " An appeal  by a r ecor d subj ect  under  

s.  19. 356 shal l  be i ni t i at ed wi t hi n 20 days af t er  t he dat e of  

ent r y of  t he j udgment  or  or der  appeal ed f r om. "  

¶25 Wi s.  St at .  § 19. 356( 8)  t el l s  us t o l ook f or  t he t i me 

per i od r ef er enced i n Wi s.  St at .  § 808. 04( 1m) .   When we do so,  

t he onl y t i me per i od r ef er enced i n § 808. 04( 1m)  i s 20 days.   

Ther e s i mpl y i s no ot her  way t o r ead § 19. 356 t hat  gi ves ef f ect  

t o i t s wor ds.   I f  t he l egi s l at ur e had,  as Mor gan cont ends,  

i nt ended t hat  t he 20- day t i me per i od f or  appeal  f or  t hi s t ype of  

or der  be l i mi t ed t o t he r ecor d subj ect  al one,  and t hat  a 45- day 

t i me per i od f or  appeal  appl y t o ever yone el se,  i t  coul d have 
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c l ear l y i ndi cat ed t hat  by r ef er r i ng t o " t he appl i cabl e sect i ons"  

i n Wi s.  St at .  § 808. 04. 10  See,  e. g. ,  Wi s.  St at .  § 88. 05( 3) ( a) .  

¶26 Our  r eadi ng i s ent i r el y consi st ent  wi t h t he 

l egi s l at ur e' s demonst r at ed i nt er est  i n r esol v i ng t hese di sput es 

as speedi l y as possi bl e.   Gi ven t he t i ght  deadl i nes i mposed 

t hr oughout  t he pr ocess,  a 20- day t i me per i od i s much mor e i n 

accor d wi t h t he over al l  t enor  of  t he st at ut e t han a 45- day t i me 

per i od.   The essence of  t he st at ut e i s t o pr escr i be t he speci al  

handl i ng of  mat t er s i nvol v i ng an at t empt  t o bl ock r el ease of  a 

r ecor d under  t he Open Recor ds Law and t o r equi r e t hat  t hey be 

expedi t ed t o r esol ut i on.   Thi s i s hi ghl i ght ed by t he pr ovi s i on 

st at i ng t hat  a cour t  and an appel l at e cour t  ar e mandat ed t o gi ve 

pr ecedence t o such mat t er s.   Wi s.  St at .  § 19. 356( 7) , ( 8) .  

I V.   CONCLUSI ON 

¶27 For  t he r easons st at ed,  we now hol d t hat  t he cour t  of  

appeal s er r ed when i t  f ound t he appeal  t i mel y under  Wi s.  St at .  

                                                 
10 Whi l e we see t he pl ai n l anguage of  Wi s.  St at .  § 19. 356( 8)  

as unambi guousl y r equi r i ng a 20- day t i me per i od f or  appeal  by 
v i r t ue of  i t s  r ef er ence t o t hat  t i me per i od i n Wi s.  St at .  
§ 808. 04,  t her e ar e ot her  i ndi cat i ons as wel l  t hat  t he 
l egi s l at ur e i nt ended t hat  r esul t .   The not es of  t he Joi nt  
Legi s l at i ve Counci l ,  whi ch i nt r oduced t he l egi s l at i on,  descr i be 
t he pr ovi s i on' s ef f ect  as r equi r i ng t hat  " [ a] n appeal  must  be 
t aken wi t hi n 20 days af t er  ent r y of  t he j udgment  or  or der  
appeal ed f r om. "   2003 Wi s.  Act  47,  § 4 n. 3.   The Legi s l at i ve 
Counci l ' s  Act  Memo f or  2003 Wi sconsi n Act  47 st at es,  " Act  47 
pr ovi des a syst em of  expedi t ed j udi c i al  r evi ew when a r ecor d 
subj ect  at t empt s t o pr event  t he r el ease of  a publ i c r ecor d. "   
See ht t p: / / www. l egi s. st at e. wi . us/ 2003/ dat a/ l c_act / act 047- ab196.  
pdf  ( l ast  v i s i t ed June 24,  2009) .   Thi s i s j ust  such a case.   I t  
makes sense t hat  t he expedi t ed j udi c i al  r evi ew pr escr i bed by t he 
Act  appl i es t o al l  par t i es t o an act i on concer ni ng a r ecor d 
subj ect ' s at t empt  t o bl ock r el ease of  a r ecor d.  
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§ 19. 356( 8) ,  whi ch r equi r es t hat  an appeal  of  a deci s i on 

r el at i ng t o an open r ecor ds r equest  be f i l ed i n " t he t i me per i od 

speci f i ed i n s.  808. 04( 1m) . "   The t i me per i od speci f i ed i n t hat  

st at ut e i s 20 days.   Because t he appeal  was f i l ed out si de t he 

20- day per i od,  t her e was no j ur i sdi ct i on f or  t he cour t  of  

appeal s t o r evi ew.   Si nce t he appeal  was not  t i mel y,  we do not  

r each t he cer t i f i ed quest i ons.  

By the Court.—The appeal  i s  di smi ssed and t he or der  of  t he 

c i r cui t  cour t  i s  af f i r med.  

 

 



No.   2007AP2584. pdr  

1 
 

¶28 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   The 

maj or i t y opi ni on deni es Hei di  Mor gan' s ( Mor gan)  open r ecor ds 

r equest  based on i t s concl usi on t hat  she di d not  t i mel y f i l e an 

appeal  of  t he c i r cui t  cour t ' s  deci s i on denyi ng access t o t he 

r ecor ds of  Rober t  Zel l ner ' s ( Zel l ner )  ar bi t r at i on hear i ng.   I t  

does so by concl udi ng Wi s.  St at .  § 19. 356( 8)  r equi r es t hat  an 

i nt er venor ' s appeal  of  a c i r cui t  cour t  deci s i on i n an open 

r ecor ds case be f i l ed wi t hi n t he t i me per i od set  out  i n Wi s.  

St at .  § 804. 04( 1m)  f or  r ecor d subj ect s. 1  I  wr i t e i n di ssent  

because al t hough § 19. 356 pr ovi des t he i ni t i al  pr ocedur al  

pat hway f or  our  r evi ew,  § 808. 04( 1)  appl i es t o Mor gan' s appeal .   

Sect i on 808. 04( 1)  pr ovi des a mi ni mum of  45 days i n whi ch t o 

commence an appeal  and Mor gan' s appeal  was f i l ed wi t hi n 45 days 

of  t he c i r cui t  cour t  deci s i on.   And,  al t hough Mor gan i nt er vened, 2 

she was not  a " par t y"  when t he ci r cui t  cour t  ent er ed i t s or der ,  

nor  was she a par t y dur i ng t he 20- day per i od when t he maj or i t y  

opi ni on concl udes t hat  she was r equi r ed t o appeal . 3  Accor di ngl y,  

t hi s cour t  shoul d pr oceed t o dec i de t he i mpor t ant  quest i ons f or  

whi ch we gr ant ed cer t i f i cat i on.   Ther ef or e,  I  r espect f ul l y 

di ssent .  

                                                 
1 Maj or i t y op. ,  ¶4.  

2 Zel l ner  has not  obj ect ed t o Mor gan' s i nt er vent i on i n t hi s 
cour t ,  and t he maj or i t y opi ni on assumes i t  was under t aken 
suf f i c i ent l y t o cause Mor gan t o become a par t y.   I d. ,  ¶22.   I ,  
t oo,  agr ee t hat  Mor gan i s pr oper l y a par t y i n t he cer t i f i cat i on 
pendi ng bef or e us.  

3 I d. ,  ¶27.  
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I .   BACKGROUND 

¶29 Thi s case ar i ses out  of  an open r ecor ds r equest  by 

Mor gan4 f or  t he ar bi t r at i on pr oceedi ng t r anscr i pt  r el at i ve t o 

Zel l ner ' s t er mi nat i on of  empl oyment  as a t eacher  i n t he 

Cedar bur g School  Di st r i ct  ( Cedar bur g) . 5  Cedar bur g gr ant ed 

Mor gan' s open r ecor ds r equest .   I n an at t empt  t o pr event  

di scl osur e of  t hose publ i c r ecor ds,  Zel l ner 6 commenced t he 

pr esent  act i on,  pur suant  t o Wi s.  St at .  § 19. 356( 4) .   When he di d 

so,  he became t he par t y pl ai nt i f f  and Cedar bur g became a par t y 

def endant .   § 19. 356( 4) .   Mor gan was not  named i n t he act i on and 

accor di ngl y she was not  a par t y i ni t i al l y .    

¶30 The ci r cui t  cour t  concl uded t hat  t he t r anscr i pt  was a 

publ i c r ecor d,  but  when i t  bal anced t he publ i c ' s i nt er est  i n 

di scl osur e wi t h t he publ i c ' s i nt er est  i n pr ecl udi ng di scl osur e,  

t he c i r cui t  cour t  concl uded t hat  t he t r anscr i pt  shoul d not  be 

r el eased.    

¶31 The ci r cui t  cour t  ent er ed i t s deci s i on on Oct ober  1,  

2007.   On November  9,  2007,  Mor gan gave not i ce of  her  i nt ent i on 

t o i nt er vene as of  r i ght ,  pur suant  t o Wi s.  St at .  § 19. 356( 4) ,  

and on November  9,  2007,  she al so f i l ed a not i ce of  appeal .    

                                                 
4 Mor gan i s def i ned as a " r equest er "  under  t he Publ i c 

Recor ds Law.   Wi s.  St at .  § 19. 32( 3) .  

5 Cedar bur g,  as t he cust odi an of  t he r ecor ds,  i s  def i ned as 
an " aut hor i t y"  under  t he Publ i c Recor ds Law.   Wi s.  St at .  
§ 19. 32( 1) .   I n t he par l ance of  t hi s di ssent ,  I  somet i mes r ef er  
t o Cedar bur g as t he cust odi an or  t he cust odi an of  t he r ecor ds.  

6 Zel l ner  i s def i ned as t he " r ecor d subj ect "  under  t he 
Publ i c Recor ds Law.   Wi s.  St at .  § 19. 32( 2g) .  
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¶32 On November  16,  2007,  Zel l ner  moved t o di smi ss 

Mor gan' s appeal  as unt i mel y.   The cour t  of  appeal s deni ed hi s 

mot i on on Dec.  5,  2007,  concl udi ng t hat  Mor gan' s not i ce of  

appeal  was t i mel y accor di ng t o Wi s.  St at .  § 808. 04( 1) ,  whi ch i t  

det er mi ned t o be t he st at ut e appl i cabl e t o Mor gan' s appeal .   

Zel l ner  v.  Her r i ck,  No.  2007AP2584,  i nt er i m or der  ( Wi s.  Ct .  App.  

Dec.  5,  2007) .    

 ¶33 Whet her  ar bi t r at i on r ecor ds ar e publ i c r ecor ds subj ect  

t o an open r ecor ds r equest  i s an i mpor t ant  quest i on of  f i r st  

i mpr essi on.   Accor di ngl y,  t he cour t  of  appeal s cer t i f i ed t he 

appeal  t o us,  and we accept ed t he cer t i f i cat i on.     

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶34 Whet her  Mor gan t i mel y appeal ed t he ci r cui t  cour t  

deci s i on pr esent s quest i ons of  st at ut or y i nt er pr et at i on and 

appl i cat i on,  whi ch ar e quest i ons of  l aw f or  our  i ndependent  

r evi ew.   Ri char ds v.  Badger  Mut .  I ns.  Co. ,  2008 WI  52,  ¶14,  309 

Wi s.  2d 541,  749 N. W. 2d 581;  Spi egel ber g v.  St at e,  2006 WI  75,  

¶8,  291 Wi s.  2d 601,  717 N. W. 2d 641.     

B.  St at ut or y I nt er pr et at i on 

 1.  Gener al  pr i nci pl es 

 ¶35 We i nt er pr et  a st at ut e t o det er mi ne i t s meani ng.   

St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  

58,  ¶43,  271 Wi s.  2d 633,  681 N. W. 2d 110.   " We assume t hat  t he 

l egi s l at ur e' s i nt ent  i s expr essed i n t he st at ut or y l anguage. "   

I d. ,  ¶44.   St at ut es ar e t o be r ead i n cont ext ,  consi st ent  wi t h 

t he st at ut es t o whi ch t hey r el at e.   Sei der  v.  O' Connel l ,  2000 WI  

76,  ¶43,  236 Wi s.  2d 211,  612 N. W. 2d 659.   St at ut es ar e t o be 
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r ead so as " t o gi ve r easonabl e ef f ect  t o ever y wor d,  i n or der  t o 

avoi d sur pl usage. "   Kal al ,  271 Wi s.  2d 633,  ¶46.  

¶36 I n const r ui ng a st at ut e,  we f avor  a const r uct i on t hat  

f ul f i l l s  t he pur pose of  t he st at ut e over  one t hat  def eat s t hat  

pur pose.   Br own v.  Thomas,  127 Wi s.  2d 318,  323,  379 N. W. 2d 868 

( Ct .  App.  1985) .   Fi nal l y,  pr ocedur al  r ul es,  such as t hose 

gover ni ng t he t i me l i mi t s f or  appeal s,  ar e t o be const r ued 

l i ber al l y " so as t o encour age a r esol ut i on of  t he cont r over sy on 

t he mer i t s. "   Spl i t  Rock Har dwoods,  I nc.  v.  Lumber  Li qui dat or s,  

I nc. ,  2002 WI  66,  ¶57,  253 Wi s.  2d 238,  646 N. W. 2d 19 ( quot i ng 

St at e v.  Sor enson,  2000 WI  43,  ¶15,  234 Wi s.  2d 648,  611 N. W. 2d 

240) .    

 2.  Publ i c Recor ds Law 

 ¶37 Thi s case ar i ses f r om a r equest  f or  publ i c r ecor ds,  

of t en r ef er r ed t o as an open r ecor ds r equest .   Wat t on v.  

Heger t y,  2008 WI  74,  ¶6,  311 Wi s.  2d 52,  751 N. W. 2d 369.   

Ther ef or e,  t he por t i on of  Wi s.  St at .  ch.  19 t hat  per t ai ns t o t he 

Publ i c Recor ds Law i s my st ar t i ng poi nt .   Wi sconsi n St at .  

§ 19. 31 set s out  t he l egi s l at i ve pur pose t hat  af f ect s al l  open 

r ecor ds r equest s.   Sect i on 19. 31 pr ovi des i n r el evant  par t :  

I n r ecogni t i on of  t he f act  t hat  a r epr esent at i ve 
gover nment  i s dependent  upon an i nf or med el ect or at e,  
i t  i s  decl ar ed t o be t he publ i c pol i cy of  t hi s st at e 
t hat  al l  per sons ar e ent i t l ed t o t he gr eat est  possi bl e 
i nf or mat i on r egar di ng t he af f ai r s of  gover nment  and 
t he of f i c i al  act s of  t hose of f i cer s and empl oyees who 
r epr esent  t hem.  .  .  .   To t hat  end,  ss.  19. 32 t o 19. 37 
shal l  be const r ued i n ever y i nst ance wi t h a 
pr esumpt i on of  compl et e publ i c access,  consi st ent  wi t h 
t he conduct  of  gover nment al  bus i ness.   The deni al  of  
publ i c access gener al l y i s cont r ar y t o t he publ i c 
i nt er est ,  and onl y i n an except i onal  case may access 
be deni ed.   
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§ 19. 31 ( emphasi s added) .   Accor di ngl y,  t he di r ect i ve of  § 19. 31 

wi l l  be par amount  i n my i nt er pr et at i on and appl i cat i on of  t he 

Publ i c Recor ds Law sect i ons of  ch.  19.  

¶38 The Publ i c Recor ds Law cont ai ns t wo pr ocedur al  

pat hways of  r evi ew,  dependi ng on whet her  t he cust odi an of  t he 

r ecor ds deci des t o deny,  or  t o pr ovi de,  access t o t he r equest ed 

r ecor ds.   I f  t he cust odi an deni es access,  a r equest er  of  t he 

r ecor ds has 90 days i n whi ch t o commence a mandamus act i on i n 

c i r cui t  cour t .   Wi s.  St at .  § 19. 37( 1) ( a) ,  ( 1m) .   I f  t he 

cust odi an gr ant s  access t o t he r ecor ds,  a r ecor d subj ect  has 

onl y 10 days i n whi ch t o commence a c i r cui t  cour t  act i on seeki ng 

t o enj oi n r el ease of  t he r ecor ds.   Wi s.  St at .  § 19. 356( 4) .   The 

di f f er i ng t i me l i mi t s af f or ded a r equest er  when compar ed wi t h 

t hose af f or ded a r ecor d subj ect  ar e consi st ent  wi t h Wi s.  St at .  

§ 19. 31' s st at ed pur pose.   Thi s  i s so because mor e t i me i s gi ven 

t o a r equest er ,  who i s act i ng i n accor d wi t h t he pol i cy of  

pr ovi di ng compl et e access t o publ i c r ecor ds.   Less t i me i s gi ven 

t o a r ecor d subj ect ,  who i s at t empt i ng t o bl ock access t o publ i c  

r ecor ds,  an act i on cont r ar y t o t he st at ed pur pose of  t he Publ i c 

Recor ds Law.   § 19. 31.    

¶39 I f  t he c i r cui t  cour t  i n a r equest er ' s mandamus act i on 

af f i r ms t he cust odi an' s deci s i on not  t o r el ease t he r ecor ds,  

t hen a r equest er  has 45 days af t er  not i ce of  ent r y of  j udgment ,  

or  90 days i f  no not i ce i s gi ven,  t o appeal  t he c i r cui t  cour t  

deci s i on t o t he cour t  of  appeal s.   Wi s.  St at .  § 808. 04( 1) .   

However ,  i f  t he c i r cui t  cour t ,  i n a r ecor d subj ect ' s act i on 

commenced t o enj oi n r el ease of  t he publ i c r ecor ds,  deni es t he 

i nj unct i on,  a r ecor d subj ect  has onl y 20 days i n whi ch t o f i l e 
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an appeal .   § 808. 04( 1m) .   Agai n,  t hi s di f f er ence i n t he t i me 

accor ded t o seek f ur t her  r evi ew i s consi st ent  wi t h t he st at ut or y 

pur pose of  af f or di ng access t o t he r ecor ds of  gover nment  

af f ai r s:   a r equest er ,  whose act i ons ar e i n l i ne wi t h access,  i s  

gi ven mor e t i me,  and a r ecor d subj ect ,  who i s t r y i ng t o t hwar t  

access,  i s gi ven l ess t i me t o appeal  an adver se deci s i on.   Wi s.  

St at .  § 19. 31.   

¶40 I n t he case bef or e us,  Zel l ner  commenced t hi s  act i on 

r equest i ng t he c i r cui t  cour t  t o enj oi n Cedar bur g f r om r el easi ng 

t he r ecor ds of  hi s ar bi t r at i on pr oceedi ng.   Ther ef or e,  Zel l ner  

pr oceeded under  Wi s.  St at .  § 19. 356( 4) .   I n so doi ng,  he became 

a par t y pl ai nt i f f  and Cedar bur g was r equi r ed t o be named as a 

par t y def endant .   § 19. 356( 4) .  

¶41 The ci r cui t  cour t  ent er ed i t s deci s i on enj oi ni ng t he 

r el ease of  t he publ i c r ecor ds on Oct ober  1,  2007,  and Mor gan 

i nt er vened on November  9,  2007.   Ther ef or e,  Mor gan was not  a 

par t y when t he ci r cui t  cour t  ent er ed i t s or der .  

3.  Ti mel i ness of  Mor gan' s appeal    

¶42 The maj or i t y opi ni on par ses Wi s.  St at .  § 19. 356( 8) ,  

whi ch pr ovi des i n r el evant  par t :  

I f  a par t y appeal s a deci s i on of  t he cour t  under  
sub.  ( 7) ,  .  .  .  [ a] n appeal  shal l  be t aken wi t hi n t he 
t i me per i od speci f i ed i n s.  808. 04( 1m) .  

¶43 The maj or i t y opi ni on al so par ses Wi s.  St at .  

§ 808. 04( 1m) ,  whi ch pr ovi des:  

An appeal  by a r ecor d subj ect  under  s.  19. 356 
shal l  be i ni t i at ed wi t hi n 20 days af t er  t he dat e of  
ent r y of  t he j udgment  or  or der  appeal ed f r om.  
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The maj or i t y opi ni on appl i es t he 20- day l i mi t at i on of  

§ 808. 04( 1m)  t o Mor gan.   I n so doi ng,  t he maj or i t y opi ni on r eads 

t he wor ds,  " r ecor d subj ect , "  out  of  § 808. 04( 1m) .   Thi s i s 

cont r ar y t o basi c st at ut or y const r uct i on pr i nci pl es t hat  

st at ut es ar e t o be i nt er pr et ed t o avoi d sur pl usage.   Kal al ,  271 

Wi s.  2d 633,  ¶46.   The maj or i t y opi ni on al so i ncl udes Mor gan as 

a " par t y"  under  § 19. 356( 8) .   I n so doi ng,  i t  cr eat es a way t o 

deny Mor gan her  r i ght  t o appeal ,  and i t  cont r avenes t he st at ed 

pur pose f or  whi ch t he Publ i c Recor ds Law was enact ed——compl et e 

access t o publ i c r ecor ds.   Wi s.  St at .  § 19. 31.  

¶44 I  concl ude t hat  t he maj or i t y  er r s by el i mi nat i ng t he 

t er m,  " r ecor d subj ect , "  f r om Wi s.  St at .  § 808. 04( 1m) .   I  al so 

concl ude t hat  a r eadi ng of  t he t er m " par t y"  i n § 19. 356( 8)  t o 

i ncl ude onl y t he r ecor d subj ect  i s  consi st ent  wi t h bot h t he 

st at ed pur pose of  t he Publ i c Recor ds Law and t he pr ocedur al  

pat hway a r ecor d subj ect  must  use when he at t empt s t o enj oi n t he 

r el ease of  publ i c r ecor ds.    

¶45 Thi s i s so because when a r ecor d subj ect  f i l es an 

act i on t o enj oi n r el ease of  publ i c r ecor ds,  t he st at ut es pr ovi de 

f or  t wo par t i es:   t he aut hor i t y ( cust odi an)  and t he r ecor d 

subj ect .   Wi s.  St at .  § 19. 356( 4) .   When § 19. 356 i s t he 

pr ocedur al  pat hway t hr ough whi ch t he open r ecor ds r equest  i s 

pr oceedi ng,  t he cust odi an wi l l  not  be appeal i ng t he c i r cui t  

cour t  deci s i on.   By cont r ast ,  when t he cust odi an deni es r el ease 

of  t he r ecor ds,  t he appeal  pr oceeds under  Wi s.  St at .  § 19. 37( 1) ,  

not  under  § 19. 356.   See Mi l waukee Jour nal  Sent i nel  v.  Wi s.  

Dep' t  of  Admi n. ,  2009 WI  79,  ¶5 & 7,  __ Wi s.  2d __,  __ N. W. 2d 

__.  
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¶46 A " par t y"  i n Wi s.  St at .  § 19. 356( 8)  r ef er s t o t he 

r ecor d subj ect  because i t  i s  t he r ecor d subj ect  who woul d appeal  

f r om a ci r cui t  cour t  deci s i on t o r el ease t he r ecor ds.   I f  t he 

c i r cui t  cour t  deci des not  t o r el ease t he r ecor ds,  as occur r ed 

her e,  t he cust odi an has no i nt er est  i n appeal i ng because t he 

cust odi an i s i n t he same posi t i on as i t  was bef or e t he open 

r ecor ds r equest  was made.   And f i nal l y,  t he r equest er  may choose 

not  t o i nt er vene at  al l ,  because i nt er vent i on i s  not  mandat or y.   

§ 19. 356( 4) .   Or ,  t he r equest er  may do so sever al  weeks af t er  

ent r y of  t he c i r cui t  cour t  deci s i on,  as occur r ed her e,  or  even 

af t er  t he r ecor d subj ect  appeal s .   See Ci t y of  Madi son v.  Wi s.  

Empl oyment  Rel at i ons Comm' n,  2000 WI  39,  ¶1,  234 Wi s.  2d 550,  

610 N. W. 2d 94.    

¶47 The maj or i t y opi ni on i nt er pr et s pr ocedur al  st at ut es,  

whi ch at  t he ver y l east ,  ar e ambi guous i n r egar d t o whom t he 

t er m " par t y"  appl i es.   When i nt er pr et i ng ambi guous pr ocedur al  

st at ut es,  we do so i n a manner  t hat  wi l l  per mi t  a deci s i on on 

t he mer i t s.   Sor enson,  234 Wi s.  2d 648,  ¶28.   As we expl ai ned i n 

DOT v.  Pet er son,  226 Wi s.  2d 623,  594 N. W. 2d 765 ( 1999) ,  wher e a 

pr oper t y owner  ser ved t he St at e of  Wi sconsi n r at her  t han t he 

Depar t ment  of  Tr anspor t at i on,  i f  a st at ut e " can r easonabl y be 

i nt er pr et ed"  so as t o per mi t  r ev i ew,  we do so.   I d.  at  625.   The 

maj or i t y er r s i n cont r aveni ng t hi s basi c r ul e of  st at ut or y  

const r uct i on.  

¶48 I n addi t i on,  t he maj or i t y opi ni on' s i nt er pr et at i on of  

Wi s.  St at .  § 19. 356( 8)  i s cont r ar y t o t he expr ess di r ect i ve of  

t he l egi s l at ur e i n r egar d t o const r uct i on of  Wi s.  St at .  §§ 19. 32 

t o 19. 37 because t he maj or i t y opi ni on t hwar t s access t o t he 
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publ i c r ecor ds t hat  Mor gan sought  by shut t i ng down Mor gan' s 

appeal  r i ght s.   See Wi s.  St at .  § 19. 31.  

¶49 Fur t her mor e,  t he maj or i t y opi ni on def i es a common 

sense r eadi ng of  t he st at ut es.   Let  me expl ai n.   Mor gan f i l ed a 

not i ce of  i nt er vent i on on November  9,  2007.   Ther ef or e,  when t he 

ci r cui t  cour t  i ssued i t s Oct ober  1,  2007,  deci s i on,  Mor gan was 

not  a par t y.   Mor gan al so was not  a par t y dur i ng any par t  of  t he 

20- day t i me per i od i n whi ch t he maj or i t y opi ni on concl udes she 

was r equi r ed t o appeal  i n or der  f or  her  appeal  t o be t i mel y.   

Under  t he maj or i t y opi ni on' s st at ut or y i nt er pr et at i on,  Mor gan 

l ost  her  appeal  r i ght s as a " par t y"  bef or e she was a " par t y. "   

Thi s i nt er nal  i nconsi st ency i n t he maj or i t y opi ni on demonst r at es 

t he ambi gui t y i n Wi s.  St at .  § 19. 356( 8)  t hat  t he maj or i t y 

opi ni on chooses t o i gnor e. 7  A pr ocedur al  ambi gui t y shoul d be 

i nt er pr et ed i n f avor  of  per mi t t i ng t he r esol ut i on of  t hi s 

cont r over sy on t he mer i t s.   Sor enson,  234 Wi s.  2d 648,  ¶22.    

¶50 I n my vi ew,  t he cour t  of  appeal s got  i t  r i ght  when i t  

concl uded t hat  Wi s.  St at .  § 808. 04( 1)  set  t he t i me l i mi t  f or  

Mor gan' s not i ce of  appeal .   Zel l ner  v.  Her r i ck,  No.  2007AP2584,  

i nt er i m or der  ( Wi s.  Ct .  App.  Dec.  5,  2007) .   The cour t  of  

appeal s '  concl us i on i s consi st ent  wi t h what  Mor gan' s appeal  

r i ght s woul d have been i f  she had been r equi r ed t o f i l ed a 

mandamus act i on due t o an adver se deci s i on by Cedar bur g.   The 

cour t  of  appeal s '  concl usi on i s al so consi st ent  wi t h Wi s.  St at .  

§ 19. 31,  i n t hat  i t  i nt er pr et s t he Publ i c Recor ds Law t o pr omot e 

                                                 
7 Maj or i t y op. ,  ¶¶18- 19.  
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an oppor t uni t y f or  compl et e access t o gover nment  wor ki ngs by 

per mi t t i ng Mor gan' s appeal  t o go f or war d.  

I I I .   CONCLUSI ON 

¶51 The maj or i t y opi ni on er r s when i t  cont r avenes 

f oundat i onal  pr i nci pl es of  st at ut or y const r uct i on and i nt er pr et s 

t he Publ i c Recor ds Law cont r ar y t o t he l egi s l at ur e' s expr ess 

di r ect i ve i n r egar d t o t he const r uct i on of  Wi s.  St at .  §§ 19. 32 

t o 19. 37.   Wi s.  St at .  § 19. 31.   Mor gan i s seeki ng t o shi ne a 

l i ght  on gover nment al  act i ons,  and Zel l ner  i s t hwar t i ng t he 

l egi s l at ur e' s expr ess di r ect i ve f or  " compl et e publ i c access. "   

The maj or i t y opi ni on assi st s Zel l ner ' s ef f or t s .   Because I  

concl ude t hat  t he maj or i t y opi ni on er r s and al so t hat  Mor gan' s 

appeal  was t i mel y f i l ed,  I  r espect f ul l y di ssent .   
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