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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed in 

part, reversed in part, and cause remanded.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s,  St at e v.  Kl eser ,  2009 WI  

App 43,  316 Wi s.  2d 825,  768 N. W. 2d 230,  whi ch r ever sed an or der  

of  t he Mi l waukee Count y Ci r cui t  Cour t ,  Mar y E.  Tr i ggi ano,  Judge.   

The case concer ns t he " r ever se wai ver "  pr ocedur e f or  a j uveni l e 

who i s subj ect  t o t he excl usi ve or i gi nal  j ur i sdi ct i on of  t he 
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adul t  cr i mi nal  cour t .   See Wi s.  St at .  §§ 938. 183( 1)  and 

970. 032( 1)  and ( 2)  ( 2005- 06) . 1 

¶2 The def endant ,  Cor ey Kl eser  ( Kl eser ) ,  t hen 15,  was 

char ged i n adul t  cour t  wi t h f i r st - degr ee i nt ent i onal  homi ci de.   

He wai ved hi s  r i ght  t o a pr el i mi nar y exami nat i on under  

§ 970. 032( 1) .  

¶3 Appr oxi mat el y t en mont hs l at er ,  t he cour t  conduct ed a 

r ever se wai ver  hear i ng under  § 970. 032( 2)  t o det er mi ne whet her  

t he cr i mi nal  cour t  shoul d t r ansf er  j ur i sdi ct i on of  Kl eser ' s case 

t o j uveni l e cour t .   At  t he concl usi on of  a f i ve- day hear i ng,  

Judge Tr i ggi ano ent er ed an or der  t r ansf er r i ng t he case t o 

j uveni l e cour t .  

¶4 As not ed,  t he cour t  of  appeal s r ever sed.   The cour t  of  

appeal s compl i ment ed t he ci r cui t  cour t  on i t s  " compr ehensi ve and 

t hought f ul  deci s i on, "  Kl eser ,  316 Wi s.  2d 825,  ¶3,  but  i t  

poi nt edl y di f f er ed i n i t s i nt er pr et at i on of  t he r ever se wai ver  

st at ut e and t ook i ssue wi t h sever al  di scr et i onar y r ul i ngs made 

by t he c i r cui t  cour t .   The cour t  of  appeal s r emanded wi t h 

di r ect i ons f or  a new r ever se wai ver  hear i ng.   

¶5 Kl eser  f i l ed a pet i t i on f or  r evi ew r ai s i ng t wo i ssues:  

( 1)  Di d t he cour t  of  appeal s cor r ect l y i nt er pr et  Wi s.  
St at .  § 970. 032 t o r equi r e t hat  any evi dence 
concer ni ng t he f act s of  t he cr i me char ged be 
i nt r oduced onl y at  t he pr el i mi nar y hear i ng? 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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( 2)  Di d t he cour t  of  appeal s i mpr oper l y concl ude t hat  
t he t r i al  cour t  abused i t s di scr et i on i n deci di ng 
t o t r ansf er  Kl eser  t o j uveni l e cour t ? 

¶6 I n gr ant i ng r evi ew,  t hi s cour t  di r ect ed t he par t i es t o 

addr ess t wo addi t i onal  i ssues:  

( 3)  Whet her  t he t r i al  cour t  er r ed when i t  admi t t ed 
and r el i ed on Dr .  Mar t y Beyer ' s opi ni on as t o t he 
t r ut hf ul ness of  hear say st at ement s.  

( 4)  Whet her  t he t r i al  cour t  er r ed when i t  consi der ed 
t he f ul l  t est i mony of  Dr .  Beyer ,  but  pr ohi bi t ed 
t he st at e' s psychol ogi cal  exper t  wi t ness f r om 
i nt er vi ewi ng Kl eser  r egar di ng t he f act s of  t he 
r el evant  i nci dent s pr i or  t o t he r ever se wai ver  
hear i ng.  

¶7 We concl ude,  f i r st ,  t hat  a j uveni l e has a r i ght  t o a 

r ever se wai ver  hear i ng af t er  t he cr i mi nal  cour t  f i nds pr obabl e 

cause t o bel i eve t hat  t he j uveni l e has commi t t ed t he excl usi ve 

or i gi nal  j ur i sdi ct i on v i ol at i on or  v i ol at i ons of  whi ch he i s 

accused.   I n a r ever se wai ver  hear i ng,  t he j uveni l e must  pr ove 

al l  el ement s set  out  i n § 970. 032( 2) ( a) ,  ( b) ,  and ( c)  by a 

pr eponder ance of  t he evi dence.   I f  t he j uveni l e f ai l s  t o meet  

hi s bur den of  pr oof ,  he shal l  be r et ai ned f or  pr osecut i on i n t he 

cr i mi nal  cour t .   Thus,  t he j uveni l e must  be gi ven r easonabl e 

l at i t ude t o of f er  admi ssi bl e evi dence t o sat i sf y hi s bur den on 

t he t hr ee el ement s.   Thi s i ncl udes evi dence about  t he of f ense,  

suppl ement i ng t he f act s used t o est abl i sh pr obabl e cause,  t o put  

t he of f ense i n cont ext .   The j uveni l e may not  of f er  evi dence i n 

t he r ever se wai ver  hear i ng f or  t he pur pose of  cont r adi ct i ng t he 

of f ense char ged.   The pl ace t o of f er  evi dence f or  t he pur pose of  

cont r adi ct i ng t he of f ense char ged i s t he pr el i mi nar y 

exami nat i on.  
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¶8 Second,  we concl ude t hat  t he c i r cui t  cour t  er r ed i n 

gr ant i ng r ever se wai ver  her e,  f or  t hr ee r easons:  ( 1)  t he cour t  

subst ant i vel y r el i ed on i nadmi ssi bl e hear say t est i mony f r om Dr .  

Beyer  descr i bi ng t he event s of  t he of f ense;  ( 2)  t he cour t  

al l owed Dr .  Beyer  t o of f er  i nadmi ssi bl e opi ni on t est i mony 

r egar di ng Kl eser ' s t r ut hf ul ness;  and ( 3)  t he cour t  er r oneousl y 

pr ohi bi t ed t he St at e' s psychol ogi st  f r om i nt er vi ewi ng Kl eser  

r egar di ng t he f act s of  t he of f ense whi l e per mi t t i ng Dr .  Beyer  t o 

t est i f y as a condui t  f or  Kl eser ' s account  of  t he f act s of  t he 

of f ense.  

¶9 Fi nal l y,  we concl ude t hat  r emand f or  a new r ever se 

wai ver  hear i ng woul d not  be appr opr i at e under  t he f act s of  t hi s 

case.  

¶10 Consequent l y,  we af f i r m t he dec i s i on of  t he cour t  of  

appeal s r ever si ng t he ci r cui t  cour t  or der  t r ansf er r i ng 

j ur i sdi ct i on of  t hi s case t o t he j uveni l e cour t ,  but  we r ever se 

t he cour t  of  appeal s '  or der  r emandi ng t he case f or  a new r ever se 

wai ver  hear i ng,  and r emand t he case t o adul t  cr i mi nal  cour t  f or  

t r i al .  

I .  BACKGROUND AND PROCEDURAL HI STORY 

A.  Fact s i n Cr i mi nal  Compl ai nt  

¶11 On November  3,  2006,  Ronal d Adams ( Adams)  was f ound 

dead i n hi s apar t ment  i n t he Ci t y of  Mi l waukee.   He was i n a 

f et al  posi t i on,  cover ed wi t h bl ood,  and naked except  f or  a pai r  

of  l ong under wear  ar ound hi s ankl es and a pai r  of  socks.   Adams 

had a l ar ge wound on hi s head wi t h br ai n mat t er  exposed.   Hi s 

bl ood was spl at t er ed on t he wal l s of  t he apar t ment  and i n a 
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t r ai l  out  of  hi s back bedr oom.   The si nk i n Adams'  bat hr oom 

cont ai ned a hammer ,  a pai r  of  sci ssor s,  and st andi ng wat er  t hat  

was t ai nt ed pi nk.   The head of  t he hammer  car r i ed r emnant s of  

human ski n and br ai n t i ssue.  

¶12 A doct or  f r om t he Mi l waukee Count y Medi cal  Exami ner ' s  

Of f i ce det er mi ned t hat  Adams had been dead f or  mor e t han t hr ee 

days.   He al so det er mi ned t hat  Adams suf f er ed at  l east  20 bl ows 

t o t he head wi t h a bl unt  obj ect ,  30 st ab wounds t o t he neck,  and 

var i ous ot her  wounds,  i ncl udi ng a def ense wound on t he f i nger .   

The doct or  r ul ed Adams'  deat h a homi ci de.  

¶13 Vi deo sur vei l l ance f r om t he hal l way out si de Adams'  

apar t ment  showed t hat  Adams l ast  ent er ed hi s apar t ment  on 

Oct ober  29,  2006,  at  1: 49 a. m.   The vi deo showed t hat  he ent er ed 

t he apar t ment  wi t h Kl eser .   I t  al so showed Kl eser  l eavi ng t he 

apar t ment  at  2: 48 a. m. ,  whi l e t al k i ng on a cel l  phone.   A 

wi t ness l at er  conf i r med seei ng Kl eser  i n t he hal l way ar ound 1: 50 

a. m.  on Oct ober  29,  2006.  

¶14 Two days af t er  t he body was f ound,  a det ect i ve spoke 

wi t h Kl eser ' s f at her ,  Char l es,  who sai d t hat  he had r ecei ved a 

phone cal l  f r om Kl eser  bet ween 3: 00 and 5: 00 a. m.  t he weekend of  

t he homi ci de.   Accor di ng t o Char l es,  Kl eser  had cal l ed and asked 

hi m f or  a r i de home.   When he came t o pi ck up Kl eser ,  he 

obser ved bl oodst ai ns on Kl eser ' s c l ot hes,  and Kl eser  admi t t ed 

t hat  t he bl ood was not  hi s.   Char l es asked i f  he had ki l l ed 

someone,  and Kl eser  r esponded yes,  t hat  he hi t  t he v i ct i m i n t he 

head wi t h a hammer  and t hat  t he v i ct i m owed hi m money.  
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¶15 When quest i oned by pol i ce,  Kl eser  admi t t ed t hat  he 

ki l l ed Adams.   He sai d t hat  he had hi t  hi m i n t he head wi t h a 

hammer  and st abbed hi m wi t h sci ssor s.   He t hen at t empt ed t o wash 

t he sci ssor s and hammer  i n t he s i nk t o c l ean t hem.   He sai d t hat  

he had gone t o Adams'  apar t ment  t o " di spl ay, "  or  pose nude,  

whi l e Adams mast ur bat ed,  f or  whi ch Adams woul d pay Kl eser  $40 t o 

$50.   He sai d t hat  Adams t hen want ed t o have anal  or  or al  sex 

wi t h Kl eser ,  whi ch Kl eser  di d not  want  t o do.   A physi cal  

al t er cat i on ensued,  dur i ng whi ch Kl eser  hi t  Adams i n t he head 

wi t h a hammer  and cont i nued t o hi t  hi m af t er  he f el l  t o t he 

f l oor .   Kl eser  s t at ed t hat  he st abbed Adams i n t he neck mul t i pl e 

t i mes wi t h a pai r  of  sci ssor s af t er  he r eal i zed t hat  Adams was 

st i l l  al i ve.  

B.  Pr ocedur al  Hi st or y 

¶16 On November  7,  2006,  t he Mi l waukee Count y Di st r i ct  

At t or ney' s of f i ce f i l ed a cr i mi nal  compl ai nt  al l egi ng t he f act s 

out l i ned above.   The compl ai nt  char ged Kl eser  wi t h f i r st - degr ee 

i nt ent i onal  homi ci de. 2  Kl eser  was hel d i n t he Mi l waukee Count y 

Chi l dr en' s Cour t  Cent er .   The Mi l waukee Count y Ci r cui t  Cour t  

schedul ed a pr el i mi nar y hear i ng f or  November  29.   Kl eser  

ul t i mat el y submi t t ed a Pr el i mi nar y Hear i ng Quest i onnai r e and 

Wai ver  f or m,  s i gned by hi msel f  and hi s at t or ney.   I n t hi s f or m,  

Kl eser  decl ar ed t hat  he wi shed t o wai ve t he pr el i mi nar y 

exami nat i on.   The f or m st at es,  i n par t :  " I  under st and t hat  by 

wai v i ng t he pr el i mi nar y hear i ng,  I  am concedi ng t hat  t he St at e 

                                                 
2 Wi s.  St at .  § 940. 01( 1) ( a) .  
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can est abl i sh pr obabl e cause,  and t hat  I  wi l l  be or der ed t o 

st and t r i al . "   At  t he November  29 hear i ng,  Kl eser  acknowl edged 

t hat  he had si gned t he f or m and under st ood t hat  he was gi v i ng up 

t he r i ght  t o a pr el i mi nar y exami nat i on.  

¶17 Kl eser  was l at er  char ged wi t h subst ant i al  bat t er y3 and 

bat t er y by a pr i soner 4 as a r esul t  of  an assaul t  he commi t t ed i n 

t he Chi l dr en' s Cour t  det ent i on cent er  agai nst  anot her  i nmat e on 

Januar y 20,  2007.   Kl eser  al so wai ved hi s r i ght  t o a pr el i mi nar y 

exami nat i on on t hese char ges.  

¶18 On Oct ober  29,  2006,  Kl eser  was 15 year s ol d.   On 

Januar y 20,  2007,  t he dat e of  t he bat t er y,  he was 16 year s ol d.   

Cour t s of  cr i mi nal  j ur i sdi ct i on have excl usi ve or i gi nal  

j ur i sdi ct i on over  j uveni l es al l eged t o have commi t t ed a 

v i ol at i on of  Wi s.  St at .  § 940. 01,  f i r st - degr ee i nt ent i onal  

homi ci de,  on or  af t er  t he j uveni l e' s t ent h bi r t hday.   See Wi s.  

St at .  § 938. 183( 1) ( am) .   Cour t s  of  cr i mi nal  j ur i sdi ct i on al so 

have excl usi ve or i gi nal  j ur i sdi ct i on over  j uveni l es who have 

been adj udi cat ed del i nquent  and ar e char ged wi t h a v i ol at i on of  

                                                 
3 Wi s.  St at .  § 940. 19( 2) .  

4 Wi s.  St at .  § 940. 20( 1) .  
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Wi s.  St at .  § 940. 20( 1) ,  bat t er y by a pr i soner .   See Wi s.  St at .  

§ 938. 183( 1) ( a) . 5 

¶19 Juveni l es whose cases ar e char ged or i gi nal l y i n cour t s 

of  cr i mi nal  j ur i sdi ct i on have a st at ut or y r i ght  t o a r ever se 

wai ver  hear i ng af t er  t he cr i mi nal  cour t  f i nds pr obabl e cause.   

I n l at e Febr uar y 2007,  Judge Tr i ggi ano schedul ed a r ever se 

wai ver  hear i ng f or  May 24 t o det er mi ne whet her  Kl eser ' s case 

shoul d be t r ansf er r ed t o j uveni l e cour t .   Thi s hear i ng was 

r eschedul ed t wi ce t o mi d- Sept ember .   On Febr uar y 28,  Kl eser  was 

t r ansf er r ed t o t he Et han Al l en det ent i on cent er .  

¶20 On Mar ch 27,  2007,  t he c i r cui t  cour t  or der ed Kl eser  t o 

under go a psychol ogi cal  exami nat i on by t he St at e' s exper t ,  Dr .  

Debor ah L.  Col l i ns,  i n pr epar at i on f or  t he r ever se wai ver  

hear i ng,  i nasmuch as Kl eser  had engaged hi s own psychol ogi st ,  

Dr .  Beyer ,  and met  wi t h her  i n Januar y.   Kl eser  obj ect ed on 

gr ounds t hat  t he exami nat i on v i ol at ed hi s r i ght  agai nst  sel f -

i ncr i mi nat i on and t hat  Wi sconsi n l aw does not  pr ovi de f or  a 

cour t - or der ed psychol ogi cal  exami nat i on pr i or  t o a f i ndi ng of  

gui l t .   

¶21 On Apr i l  25,  2007,  t he cour t  hel d a hear i ng on 

Kl eser ' s obj ect i on.   The St at e ar gued t hat  i t  was ent i t l ed t o 

                                                 
5 Wi sconsi n St at .  § 938. 183( 1) ( a)  pr ovi des or i gi nal  

j ur i sdi ct i on i n bat t er y by pr i soner  char ges over  " [ a]  j uveni l e 
who has been adj udi cat ed del i nquent . "   Thi s del i nquency 
r equi r ement  appear s t o have been sat i sf i ed f or  Kl eser  by sever al  
ear l i er  del i nquency adj udi cat i ons,  i ncl udi ng t hef t  of  movabl e 
pr oper t y under  $2, 500 i n v i ol at i on of  Wi s.  St at .  § 943. 20( 1) ( a)  
and oper at i ng a vehi c l e wi t hout  owner ' s consent  i n v i ol at i on of  
Wi s.  St at .  § 943. 23( 3m) .  
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exami ne Kl eser  because Kl eser  woul d pr esumabl y cal l  Dr .  Beyer  at  

t he r ever se wai ver  hear i ng and i t  woul d be unf ai r  t o al l ow t he 

def ense t o pr esent  a psychol ogi cal  exper t  whi l e pr ohi bi t i ng t he 

St at e f r om doi ng so.   The cour t  t her eaf t er  wi t hdr ew i t s or der  

f or  a psychol ogi cal  exami nat i on,  and i t  asked t he St at e t o 

pr esent  case l aw or  st at ut or y aut hor i t y al l owi ng i t  t o r equi r e 

Kl eser  t o submi t  t o exami nat i on by t he St at e' s psychol ogi st .  

¶22 On May 1,  2007,  t he St at e moved t he cour t  t o 

r econsi der  on t he gr ounds t hat  ( 1)  Kl eser  woul d wai ve hi s 

pr i v i l ege agai nst  sel f - i ncr i mi nat i on by i nt r oduci ng evi dence of  

hi s ment al  heal t h;  and ( 2)  t her e woul d be no i ssue of  sel f -

i ncr i mi nat i on because t he St at e woul d be pr ohi bi t ed f r om usi ng 

i nf or mat i on gat her ed at  t he r ever se wai ver  hear i ng i n a 

subsequent  cr i mi nal  pr oceedi ng.  

¶23 On May 24,  2007,  t he cour t  hel d a hear i ng on t he 

St at e' s mot i on.   The St at e ar gued t hat ,  i f  Kl eser  i nt ended t o 

pr esent  psychol ogi cal  evi dence,  he opened t he door  t o bei ng 

exami ned by t he St at e' s exper t .   Af t er  hear i ng ar gument s,  t he 

cour t  al l owed t he exami nat i on.   However ,  i n an ef f or t  t o pr ot ect  

Kl eser ' s pr i v i l ege agai nst  sel f - i ncr i mi nat i on,  t he cour t  or der ed 

t hat  t he i nf or mat i on be seal ed af t er  t he r ever se wai ver  hear i ng.   

The cour t  al so per mi t t ed def ense counsel  t o be pr esent  dur i ng 

t he exami nat i on.  

¶24 The St at e t hen br ought  a mot i on chal l engi ng t he 

cour t ' s  deci s i on t o per mi t  def ense counsel  t o be pr esent  at  t he 

exami nat i on.   On Jul y 12,  2007,  t he cour t  hear d ar gument s on 

t hi s mot i on.   The St at e ar gued t hat  i t s exper t ,  Dr .  Col l i ns,  was  
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unwi l l i ng t o per f or m t he exami nat i on i f  def ense counsel  wer e 

pr esent ,  because def ense counsel ' s pr esence woul d compr omi se t he 

exami nat i on.   At  t hi s hear i ng,  t he cour t  r ul ed t hat  Dr .  Col l i ns 

coul d exami ne Kl eser  but  r equi r ed t hat  t he exami nat i on be 

l i mi t ed t o t he t hr ee el ement s i n § 970. 032( 2)  and not  i nvol ve 

di scussi on of  t he v i ct i m or  t he event s of  t he al l eged of f enses.  

¶25 On Sept ember  18,  2008,  t he cour t  began a r ever se 

wai ver  hear i ng on bot h t he homi ci de and bat t er y by pr i soner  

cases.  The cour t  expl ai ned t hat  i t  woul d be seeki ng evi dence 

per t ai ni ng t o whet her  ( 1)  i f  convi ct ed,  Kl eser  coul d not  r ecei ve 

adequat e t r eat ment  i n t he cr i mi nal  j ust i ce syst em;  ( 2)  

t r ansf er r i ng j ur i sdi ct i on t o t he j uveni l e cour t  woul d depr eci at e 

t he ser i ousness of  t he of f enses;  and ( 3)  r et ai ni ng j ur i sdi ct i on 

was necessar y t o det er  Kl eser  or  ot her  j uveni l es f r om commi t t i ng 

t he of f enses char ged.   These ar e t he el ement s set  out  i n 

§ 970. 032( 2) .  

¶26 The par t i es pr esent ed ext ensi ve t est i mony at  t he 

r ever se wai ver  hear i ng r egar di ng Kl eser ' s t r eat ment  needs and 

t he i ssue of  det er r ence.   Bot h Dr .  Beyer  and Dr .  Col l i ns 

submi t t ed assessment s of  Kl eser .   The cour t  al so hear d t est i mony 

f r om t he super i nt endent  of  Et han Al l en School  f or  Boys,  t he 

oper at i ons di r ect or  of  t he Mendot a Juveni l e Tr eat ment  Cent er ,  

and t he soci al  ser vi ces di r ect or  of  t he Gr een Bay Cor r ect i onal  

I nst i t ut i on,  r egar di ng t he t r eat ment  opt i ons avai l abl e at  t hose 

f aci l i t i es.   Dr .  Beyer ' s di scussi on of  Kl eser ' s t r eat ment  needs 

and suscept i bi l i t y  t o det er r ence——i n bot h her  hear i ng t est i mony 

and i n her  assessment  of  Kl eser ——i ncl uded hi s al l eged hi st or y of  
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abuse,  hi s di abet es,  hi s i mpul si veness and i mmat ur i t y,  speci f i c  

r easons why Kl eser  can be r ehabi l i t at ed,  and hi s speci f i c  

r ehabi l i t at i on needs.   Kl eser  pr esent ed addi t i onal  exper t  

t est i mony descr i bi ng empi r i cal  r esear ch on t he det er r ent  ef f ect  

of  puni shi ng j uveni l es i n t he adul t  cr i mi nal  j ust i ce syst em.  

¶27 Kl eser  al so pr esent ed evi dence r egar di ng t he 

ser i ousness of  t he of f enses.   Thi s i ncl uded t est i mony of  a 

det ect i ve f r om t he Mi l waukee Pol i ce Depar t ment  who r ecal l ed what  

Kl eser  had t ol d hi m about  Adams,  and an i nvest i gat or  f r om t he 

St at e Publ i c Def ender ' s of f i ce who t est i f i ed about  hi s 

i nvest i gat i on of  Adams.   None of  t hi s t est i mony i s at  i ssue i n 

t hi s case and t he St at e does not  ar gue t hat  i t  was 

i nappr opr i at el y i nt r oduced at  t he r ever se wai ver  hear i ng.  

¶28 The evi dent i ar y  i ssues i n t hi s case f ocus on Dr .  

Beyer ' s t est i mony r egar di ng t he ser i ousness of  t he homi ci de 

of f ense.   When Kl eser ' s at t or ney asked Dr .  Beyer ,  " Di d [ Kl eser ]  

act  out  of  f ear ,  out  of  r age,  out  of  anger ?"  Dr .  Beyer  

r esponded:  " My opi ni on of  t he [ homi ci de]  of f ense as [ Kl eser ]  

descr i bed i t  was t hat  i t  was a r age r eact i on when he was ver y 

f ear f ul . "   Dr .  Beyer  t hen t est i f i ed t o Kl eser ' s account  of  t he 

homi ci de of f ense:  

[ T] he ni ght  of  t hi s of f ense Cor ey r epor t ed dr i nki ng a 
huge amount  of  al cohol  and i n a dr unken st at e 
answer i ng t he phone when t he vi ct i m cal l ed and 
agr eei ng t o pose f or  hi m i n or der  t o get  money because 
Cor ey sai d he was br oke.   Cor ey r epor t ed t hat  when he 
got  t o t he apar t ment  t he usual  scenar i o t hat  he had 
wi t h t he v i ct i m unf ol ded,  and he was sur pr i sed when 
t he vi ct i m want ed t o have sex.   And Cor ey sai d t hat  he 
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di d not  want  t o,  t hat  he j ust  want ed t o pose and l eave 
as he al ways had i n t he past .  

 Cor ey r epor t ed t hat  t he v i ct i m at t acked hi m and 
t r i ed t o r ape hi m and t hat  Cor ey' s pant s wer e down 
ar ound hi s ankl es so t hat  he coul dn' t  r eal l y move and 
t hat  i n t he st r uggl e wher e af t er  t he v i ct i m was on t op 
of  hi m,  as t hey st r uggl ed,  t hat  he f el t  power l ess,  
t hat  t he v i ct i m was choki ng hi m and t hat  he f el t  t hat  
he coul dn' t  br eat he and t hat  he was goi ng t o pass out ,  
and t hat  he gr abbed a hammer  and hi t  t he v i ct i m unt i l  
he coul d get  out  of  t he v i ct i m' s gr asp.  

¶29 Thi s account  of  t he event s par al l el ed t he account  

descr i bed i n Dr .  Beyer ' s wr i t t en assessment  of  Kl eser :  

Cor ey sai d t hat  ni ght  posi ng nude f or  t he v i ct i m 
st ar t ed as t he same r out i ne as i t  had pr evi ousl y.   He 
was sur pr i sed when t he vi ct i m sai d he want ed t o have 
sex.   Cor ey sai d he r epeat edl y sai d " No"  and t ol d t he 
v i ct i m he was st r ai ght .   Cor ey sai d t he v i ct i m j umped 
on hi s back,  at t empt i ng t o r ape hi m.   Cor ey sai d t hey 
st r uggl ed,  and t he vi ct i m gr abbed hi m ar ound t he neck 
and pr essed hi m i nt o t he dr esser .   Cor ey sai d hi s 
pant s wer e ar ound hi s ankl es,  maki ng hi m unabl e t o 
move.   The vi ct i m was l ar ger  and had l onger  ar ms so 
Cor ey sai d he coul d not  push hi m of f .   Cor ey sai d he 
coul d not  br eat he.   He t hought  t he v i ct i m woul d k i l l  
hi m.   He saw a hammer  wi t hi n hi s r each and hi t  t he 
v i ct i m but  coul d not  get  out  of  hi s gr asp.   He hi t  hi m 
r epeat edl y unt i l  t he v i ct i m f el l .   " I  was scar ed of  
bei ng r aped.   Never  been scar ed f or  my l i f e bef or e.   I  
was goi ng t o pass out .   I  coul dn' t  r each hi m t o hi t  
hi m.   Had t o use t he hammer .   He kept  l ungi ng at  me.   
I  was def endi ng mysel f .   I  was t he vi ct i m. "  

¶30 On November  27,  2007,  t he c i r cui t  cour t  f i l ed a 

det ai l ed 11- page Deci s i on and Or der  gr ant i ng r ever se wai ver  t o 

j uveni l e cour t . 6  The cour t  f ound t hat  ( 1)  Kl eser  coul d not  

                                                 
6 Just  pr i or  t o i ssui ng i t s r ever se wai ver  or der ,  t he 

c i r cui t  cour t  i nf or med t he par t i es t hat  i t  woul d be di smi ssi ng 
t he cr i mi nal  compl ai nt s and or der i ng t he St at e t o f i l e a 
separ at e del i nquency pet i t i on.  
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r ecei ve adequat e t r eat ment  i n t he cr i mi nal  j ust i ce syst em;  ( 2)  

t r ansf er r i ng j ur i sdi ct i on t o t he j uveni l e cour t  woul d not  

depr eci at e t he ser i ousness of  t he of f enses;  and ( 3)  r et ai ni ng 

j ur i sdi ct i on was not  necessar y t o det er  Kl eser  or  ot her  

j uveni l es f r om commi t t i ng t he char ged vi ol at i ons.  

¶31 Wi t h r egar d t o depr eci at i ng t he ser i ousness of  t he 

homi ci de of f ense,  t he cour t  c i t ed Dr .  Beyer ' s  t est i mony t hat  

Kl eser  " act ed out  of  f ear  and r age when he ki l l ed Ron Adams. "   

The cour t  c i t ed at  l engt h Kl eser ' s account  of  t he homi ci de as 

descr i bed i n Dr .  Beyer ' s t est i mony.   The cour t  al so r el i ed on 

Kl eser ' s st at ement  t o pol i ce t hat  Adams want ed t o have sex wi t h 

hi m and at t acked hi m,  as wel l  as t he concl usi on f r om a det ect i ve 

who i nvest i gat ed t he cr i me scene t hat  " Ron Adams'  deat h appear ed 

mor e per sonal  i n nat ur e t han what  he usual l y sees. "   The cour t  

t hen descr i bed Adams'  t r oubl ed per sonal  l i f e i n suppor t  of  

Kl eser ' s account .   I t  f ur t her  not ed Dr .  Beyer ' s t est i mony 

r egar di ng sci ent i f i c  evi dence——t hat  an adol escent  can not  

oper at e wi t h t he mat ur i t y and j udgment  of  an adul t ——l essened 

Kl eser ' s cul pabi l i t y .   The cour t  concl uded:  

Based on t he evi dence and t he f act s and ci r cumst ances 
of  t hi s case,  I  concl ude t hat  t r ansf er r i ng 
j ur i sdi ct i on t o t he j uveni l e cour t  woul d not  
depr eci at e t he ser i ousness of  t he of f ense.   Cor ey 
Kl eser  k i l l ed Ron Adams out  of  r age and f ear  af t er  Ron 
Adams t r i ed t o assaul t  Cor ey.   Cor ey Kl eser  di d not  go 
t o Ron Adam' s apar t ment  t hat  eveni ng t o k i l l  hi m.  Hi s 
act  was not  col d- bl ooded or  pr emedi t at ed as we see i n 
many cases i n t he cr i mi nal  j ust i ce syst em;  r at her ,  hi s 
act  st emmed pr eci pi t ousl y f r om t he t r auma he endur ed 
hi s ent i r e l i f e.  
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¶32 The St at e f i l ed a pet i t i on f or  an i nt er l ocut or y appeal  

of  t he r ever se wai ver  or der .   I t  al so i nf or med t he ci r cui t  cour t  

t hat  i t  woul d be f i l i ng a del i nquency pet i t i on t o pr eser ve 

j uveni l e cour t  j ur i sdi ct i on bef or e Kl eser  t ur ned 17.   On 

Febr uar y 15,  2008,  t he cour t  of  appeal s gr ant ed l eave t o appeal .  

¶33 The cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  

or der  and r emanded wi t h di r ect i ons.   I t  f i r st  hel d t hat  Wi s.  

St at .  § 970. 032( 2)  pr ohi bi t ed t he admi ssi on of  f act s t hat  

cont r adi ct ed t hose i n t he cr i mi nal  compl ai nt .   Kl eser ,  316 

Wi s.  2d 825,  ¶36.   The cour t  began by not i ng t hat  t he l anguage 

of  t he st at ut e di d not  speci f y t he scope of  r el evant  admi ssi bl e 

evi dence at  a r ever se- wai ver  hear i ng.   I d. ,  ¶24.   I t  went  on t o 

exami ne t he st at ut e' s pl acement  wi t hi n § 970. 032,  concl udi ng 

t hat  t he r ever se wai ver  hear i ng was i nt ended as t he second par t  

of  a t wo- par t  pr ocess,  al ong wi t h t he pr el i mi nar y exami nat i on.   

I d. ,  ¶25.   I t  hel d t hat  i t  woul d be absur d t o al l ow a def endant  

t o st i pul at e t o f act s i n t he f i r st  par t  of  t he pr ocess and t hen 

chal l enge t hem i n t he second,  and t hat  t he pr oper  pl ace f or  a 

j uveni l e' s at t ack on t he char ges was t he pr el i mi nar y hear i ng.   

I d. ,  ¶28.   I t  al so not ed t hat  f i ndi ngs such as t hose i n t hi s 

case l eave t he r ecor d i n a cont r adi ct or y st at e because t hey 

under mi ne t he i nt ent  el ement  of  f i r st - degr ee i nt ent i onal  

homi ci de.   I d.   Fi nal l y,  t he cour t  l ooked at  t he pl acement  of  

§ 970. 032 wi t hi n Wi s.  St at .  ch.  970,  concl udi ng t hat  t he r ever se 

wai ver  hear i ng was i nt ended t o be a summar y pr oceedi ng,  not  a 

t r i al .  I d. ,  ¶32.  
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¶34 The cour t  of  appeal s al so addr essed t he St at e' s 

ar gument  t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on.   I t  hel d t hat  t he c i r cui t  cour t  er r ed by 

subst ant i vel y r el y i ng on Dr .  Beyer ' s hear say t est i mony r egar di ng 

Kl eser ' s account  of  t he homi ci de.   I d. ,  ¶47.   I t  concl uded t hat ,  

al t hough Wi s.  St at .  § 970. 032( 2)  does not  speci f i cal l y addr ess 

hear say,  hear say i s pr ohi bi t ed unl ess speci f i cal l y aut hor i zed.   

I d. ,  ¶46.   The cour t  decl i ned t o addr ess t he St at e' s ar gument  

t hat  Dr .  Beyer  of f er ed i mper mi ssi bl e opi ni on t est i mony,  but  

not ed t hat  St at e v.  Jensen,  147 Wi s.  2d 240,  432 N. W. 2d 913 

( 1988) ,  and St at e v.  Hasel t i ne,  120 Wi s.  2d 92,  352 N. W. 2d 673 

( Ct .  App.  1984) ,  whi ch gener al l y pr ohi bi t  an exper t  f r om 

t est i f y i ng as t o t he t r ut hf ul ness of  a wi t ness,  appl y i n a 

r ever se wai ver  hear i ng.   Kl eser ,  316 Wi s.  2d 825,  ¶51.   The 

cour t  al so decl i ned t o addr ess t he ci r cui t  cour t ' s  deci s i on t o 

pr ohi bi t  t he St at e' s exper t  f r om i nt er vi ewi ng Kl eser  r egar di ng 

t he f act s of  t he of f ense.   I d. ,  ¶52.  

¶35 Kl eser  pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Jul y 15,  2009.  

I I .  STANDARD OF REVI EW 

¶36 The pet i t i oner ' s f i r st  i ssue addr esses t he 

i nt er pr et at i on of  Wi s.  St at .  § 970. 032( 2) .   St at ut or y 

i nt er pr et at i on pr esent s a quest i on of  l aw t hat  we r evi ew de 

novo.   St at e v.  Johnson,  2009 WI  57,  ¶22,  318 Wi s.  2d 21,  767 

N. W. 2d 207.  

¶37 The second i ssue r el at es t o t he c i r cui t  cour t ' s  

deci s i on t o t r ansf er  Kl eser  f r om cr i mi nal  cour t  t o j uveni l e 
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cour t .   We r evi ew a cour t ' s  deci s i on t o or der  r ever se wai ver  f or  

an er r oneous exer ci se of  di scr et i on.   St at e v .  Ver hagen,  198 

Wi s.  2d 177,  191,  542 N. W. 2d 189,  193 ( Ct .  App.  1995) .   An 

appel l at e cour t  wi l l  af f i r m a di scr et i onar y deci s i on i f  t he 

c i r cui t  cour t  exami ned t he r el evant  f act s,  appl i ed a pr oper  

st andar d of  l aw,  and usi ng a demonst r at ed r at i onal  pr ocess,  

r eached a concl usi on t hat  a r easonabl e j udge coul d r each.   Loy 

v.  Bunder son,  107 Wi s.  2d 400,  414- 15,  320 N. W. 2d 175 ( 1982) .    

¶38 The St at e chal l enges sever al  of  t he c i r cui t  cour t ' s 

evi dent i ar y r ul i ngs.   An appel l at e cour t  wi l l  uphol d evi dent i ar y  

r ul i ngs i n t he same manner  as ot her  di scr et i onar y r ul i ngs.   

St at e v.  Wal t er s,  2004 WI  18,  ¶¶13- 14,  269 Wi s.  2d 142,  675 

N. W. 2d 778;  St at e v.  Phar r ,  115 Wi s.  2d 334,  342,  340 N. W. 2d 498 

( 1983) .   A c i r cui t  cour t  er r oneousl y exer ci ses i t s di scr et i on i f  

i t  f ai l s  t o appl y a pr oper  st andar d of  l aw.   We i ndependent l y 

r evi ew whet her  t he c i r cui t  cour t  appl i ed t he pr oper  st andar d of  

l aw.   Ci t y of  Madi son v.  DWD,  2003 WI  76,  ¶10,  262 Wi s.  2d 652,  

659,  664 N. W. 2d 584.  

I I I .  DI SCUSSI ON 

¶39 Thi s case r equi r es us t o t ake an i n- dept h l ook at  t he 

r ever se wai ver  pr ocedur e f or  j uveni l es under  Wi s.  St at .  

§ 970. 032( 2) .   I n doi ng so,  we ar e pr esent ed wi t h t hr ee 

over r i di ng quest i ons.   Fi r st ,  what  evi dence i s admi ssi bl e at  a 

r ever se wai ver  hear i ng?  Second,  di d t he c i r cui t  cour t  

er r oneousl y exer ci se i t s di scr et i on when i t  t r ansf er r ed t he 

def endant  f r om cr i mi nal  cour t  t o j uveni l e cour t ?  Thi r d,  i s  

r emand f or  a new r ever se wai ver  hear i ng an appr opr i at e cour se of  
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act i on i n t hi s case?  These quest i ons s l i ght l y r est at e t he 

i ssues t hat  wer e ar gued t o t he cour t .  

A.  Hi st or y of  Wi s.  St at .  §§ 938. 183 and 970. 032 

¶40 The 1990s saw si gni f i cant  changes i n Wi sconsi n' s 

t r eat ment  of  j uveni l e of f ender s.   I n 1994 t he Wi sconsi n 

Legi s l at ur e cr eat ed a Juveni l e Just i ce St udy Commi t t ee ( JJSC)  

" t o exami ne t he t hen- exi st i ng Chi l dr en' s Code codi f i ed i n Wi s.  

St at .  ch.  48"  and " r ecommend suggest i ons f or  change i n 

Wi sconsi n' s l egi s l at i on i n r esponse t o i ncr easi ng j uveni l e 

cr i me. "   St at e v.  Hezzi e R. ,  219 Wi s.  2d 848,  871,  580 

N. W. 2d 660 ( 1998)  ( c i t i ng Juveni l e Just i ce St udy Commi t t ee,  

Juveni l e Just i ce:  A Wi sconsi n Bl uepr i nt  f or  Change 2 ( Januar y,  

1995)  [ her ei naf t er  JJSC Repor t ] ) .  

¶41 The JJSC i ssued i t s r epor t  i n Januar y 1995.   The 

Execut i ve Summar y of  t he r epor t  out l i ned sever al  pr i nci pl es on 

whi ch i t s r ecommendat i ons wer e gr ounded:  

The j uveni l e j ust i ce syst em shoul d be bet t er  abl e t o 
pr ot ect  t he publ i c f r om vi ol ent  j uveni l e of f ender s.  

The syst em shoul d oper at e mor e ef f i c i ent l y t hr ough 
st r eaml i ni ng of  pr ocesses and i mpr oved access t o 
i nf or mat i on by ent i t i es t hat  wor k wi t h j uveni l e 
del i nquent s.  

I nt er vent i on wi t h j uveni l es shoul d be ear l i er  and mor e 
ef f ect i ve t o pr event  mor e ser i ous cr i mi nal  behavi or .  

The concept  of  per sonal  r esponsi bi l i t y  shoul d be 
expanded and r ei nf or ced.  

Puni shment  and sanct i ons shoul d be bet t er  t ai l or ed t o 
mat ch t he ser i ousness of  t he j uveni l e' s of f ense.  
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A bal ance whi ch pr omot es per sonal  account abi l i t y ,  
communi t y pr ot ect i on and r ehabi l i t at i on shoul d be 
est abl i shed.  

JJSC Repor t ,  supr a at  8.  

¶42 The 1995 l egi s l at ur e act ed on t he JJSC Repor t ,  

adopt i ng a compr ehensi ve r evi s i on of  t he Chi l dr en' s Code,  

r enami ng i t  t he Juveni l e Just i ce Code,  and movi ng i t  f r om 

Chapt er  48 t o a new Chapt er  938,  next  t o t he cr i mi nal  code.   

1995 Wi s.  Act .  77.   Most  of  t he act  t ook ef f ect  on Jul y 1,  1996.   

The most  r el evant  par t  of  t he Juveni l e Just i ce Code l egi s l at i on—

—f or  t hi s case——i s t he par t  gi v i ng adul t  cr i mi nal  cour t s 

excl usi ve or i gi nal  j ur i sdi ct i on over  cer t ai n of f enses al l eged t o 

have been commi t t ed by per sons under  t he age of  18.  

¶43 Pr i or  t o t he 1995 r evi s i on,  v i r t ual l y al l  per sons 

bet ween t he ages of  12 and 18 who vi ol at ed t he cr i mi nal  l aw wer e 

subj ect  t o t he del i nquency j ur i sdi ct i on and pr ocedur es of  t he 

j uveni l e cour t .   Bef or e December  25,  1993,  t he j uveni l e code 

al l owed some j uveni l e of f ender s t o be wai ved i nt o adul t  cour t .   

For  i nst ance,  t he 1991- 92 st at ut es pr ovi ded i n par t :  

( 1)  I f  a chi l d i s al l eged t o have vi ol at ed s.  
940. 01 or  940. 02 on or  af t er  hi s or  her  14t h bi r t hday 
or  i f  a chi l d i s al l eged t o have vi ol at ed any st at e 
cr i mi nal  l aw on or  af t er  hi s or  her  16t h bi r t hday,  t he 
chi l d or  di st r i ct  at t or ney may appl y t o t he cour t  t o 
wai ve i t s j ur i sdi ct i on under  t hi s chapt er  .  .  .  7 

                                                 
7 Wai ver  pr ocedur e and cr i t er i a wer e set  out  i n Wi s.  St at .  

§ 48. 18( 2) - ( 6)  ( 1991- 92) :  

( 2)  The wai ver  hear i ng shal l  be br ought  on by 
f i l i ng a pet i t i on al l egi ng del i nquency dr af t ed under  
s.  48. 255 and a pet i t i on f or  wai ver  of  j ur i sdi ct i on 
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whi ch shal l  cont ai n a br i ef  st at ement  of  t he f act s 
suppor t i ng t he r equest  f or  wai ver  .  .  .   

 .  .  .  .   

( b)  The chi l d has t he r i ght  t o pr esent  t est i mony 
on hi s or  her  own behal f  i ncl udi ng exper t  t est i mony 
and has t he r i ght  t o cr oss- exami ne wi t nesses at  t he 
hear i ng .  .  .   

( 4)  The j udge shal l  det er mi ne whet her  t he mat t er  
has pr osecut i ve mer i t  bef or e pr oceedi ng t o det er mi ne 
i f  i t  shoul d wai ve i t s j ur i sdi ct i on.  

( 5)  I f  pr osecut i ve mer i t  i s  f ound,  t he j udge,  
af t er  t aki ng r el evant  t est i mony whi ch t he di st r i ct  
at t or ney shal l  pr esent  and consi der i ng ot her  r el evant  
evi dence,  shal l  base i t s deci s i on whet her  t o wai ve 
j ur i sdi ct i on on t he f ol l owi ng cr i t er i a:  

( a)  The per sonal i t y and pr i or  r ecor d of  t he 
chi l d,  i ncl udi ng whet her  t he chi l d i s ment al l y i l l  or  
devel opment al l y di sabl ed,  whet her  t he chi l d has been 
pr evi ousl y f ound del i nquent ,  whet her  such del i nquency 
i nvol ved t he i nf l i c t i on of  ser i ous bodi l y i nj ur y,  t he 
chi l d' s mot i ves and at t i t udes,  t he chi l d' s physi cal  
and ment al  mat ur i t y,  t he chi l d' s pat t er n of  l i v i ng,  
pr i or  of f enses,  pr i or  t r eat ment  hi st or y and appar ent  
pot ent i al  f or  r espondi ng t o f ut ur e t r eat ment .  

( b)  The t ype and ser i ousness of  t he of f ense,  
i ncl udi ng whet her  i t  was agai nst  per sons or  pr oper t y,  
t he ext ent  t o whi ch i t  was commi t t ed i n a v i ol ent ,  
aggr essi ve,  pr emedi t at ed or  wi l l f ul  manner ,  and i t s 
pr osecut i ve mer i t .  

( c)  The adequacy and sui t abi l i t y  of  f aci l i t i es,  
ser vi ces and pr ocedur es avai l abl e f or  t r eat ment  of  t he 
chi l d and pr ot ect i on of  t he publ i c wi t hi n t he j uveni l e 
j ust i ce syst em,  and,  wher e appl i cabl e,  t he ment al  
heal t h syst em.  

( d)  The desi r abi l i t y  of  t r i al  and di sposi t i on of  
t he ent i r e of f ense i n one cour t  i f  t he j uveni l e was 
al l egedl y associ at ed i n t he of f ense wi t h per sons who 
wi l l  be char ged wi t h a cr i me i n c i r cui t  cour t .  
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Wi s.  St at .  § 48. 18 ( 1991- 92) .  

¶44 1993 Wi sconsi n Act  98,  ef f ect i ve December  25,  1993,  

amended Wi s.  St at .  § 48. 18( 1)  t o add sever al  addi t i onal  of f enses 

f or  whi ch a j uveni l e under  t he age of  16 coul d be wai ved i nt o 

cr i mi nal  cour t .   Mor e i mpor t ant ,  Act  98 cr eat ed t wo new 

pr ovi s i ons of  speci al  r el evance t o t hi s case,  namel y,  Wi s.  St at .  

§§ 48. 183 and 970. 032. 8 

¶45 New § 48. 183 ( 1993- 94)  pr ovi ded:  

Jur i sdi ct i on over  chi l dr en al l eged t o have 
commi t t ed assaul t  or  bat t er y i n a secur ed cor r ect i onal  
f aci l i t y .  Not wi t hst andi ng ss.  48. 12 ( 1)  and 48. 18,  
cour t s of  cr i mi nal  j ur i sdi ct i on have excl usi ve 
or i gi nal  j ur i sdi ct i on over  a chi l d who i s al l eged t o 
have vi ol at ed s.  940. 20 ( 1)  or  946. 43 whi l e pl aced i n 
a secur ed cor r ect i onal  f aci l i t y .  Not wi t hst andi ng 
subchs.  I V t o VI ,  a chi l d who i s al l eged t o have 
vi ol at ed s.  940. 20 ( 1)  or  946. 43 whi l e pl aced i n a 
secur ed cor r ect i onal  f aci l i t y  i s  subj ect  t o t he 
pr ocedur es speci f i ed i n chs.  967 t o 979 and t he 
cr i mi nal  penal t i es pr ovi ded f or  t hose cr i mes,  unl ess a 
cour t  of  cr i mi nal  j ur i sdi ct i on t r ansf er s j ur i sdi ct i on 
under  s.  970. 032 t o a cour t  assi gned t o exer ci se 
j ur i sdi ct i on under  t hi s chapt er .  

Wi s.  St at .  § 48. 183 ( 1993- 94)  ( emphasi s added) .  

                                                                                                                                                             

 
( 6)  Af t er  consi der i ng t he cr i t er i a under  sub.  ( 5) ,  t he 

j udge shal l  st at e hi s or  her  f i ndi ng wi t h r espect  t o t he 
cr i t er i a on t he r ecor d,  and,  i f  t he j udge det er mi nes on t he 
r ecor d t hat  i t  i s  est abl i shed by c l ear  and convi nci ng evi dence 
t hat  i t  woul d be cont r ar y t o t he best  i nt er est s of  t he chi l d or  
of  t he publ i c t o hear  t he case,  t he j udge shal l  ent er  an or der  
wai v i ng j ur i sdi ct i on and r ef er r i ng t he mat t er  t o t he di st r i ct  
at t or ney f or  appr opr i at e cr i mi nal  pr oceedi ngs i n t he c i r cui t  
cour t ,  and t he ci r cui t  cour t  t her eaf t er  has excl usi ve 
j ur i sdi ct i on.  

8 1993 Wi sconsi n Act  98 al so amended Wi s.  St at .  § 48. 18( 5) .  



No.   2007AP2827- CRAC 

21 
 

¶46 New Wi s.  St at .  § 970. 032 ( 1993- 94)  r ead:  

( 1)  Not wi t hst andi ng s.  970. 03,  i f  a pr el i mi nar y 
exami nat i on i s hel d r egar di ng a chi l d who i s accused 
of  v i ol at i ng s.  940. 20 ( 1)  or  946. 43 whi l e pl aced i n a 
secur ed cor r ect i onal  f aci l i t y ,  as def i ned i n s.  
48. 02( 15m) ,  t he cour t  shal l  f i r st  det er mi ne whet her  
t her e i s pr obabl e cause t o bel i eve t hat  t he chi l d has 
commi t t ed a v i ol at i on of  s.  940. 20 ( 1)  or  946. 43 whi l e 
pl aced i n a secur ed cor r ect i onal  f aci l i t y ,  as def i ned 
i n s.  48. 02 ( 15m) .   I f  t he cour t  does not  make t hat  
f i ndi ng,  t he cour t  shal l  or der  t hat  t he chi l d be 
di schar ged but  pr oceedi ngs may be br ought  r egar di ng 
t he chi l d under  ch.  48.  

( 2)  I f  t he cour t  f i nds pr obabl e cause as 
speci f i ed i n sub.  ( 1) ,  t he cour t  shal l  det er mi ne 
whet her  t o r et ai n j ur i sdi ct i on or  t o t r ansf er  
j ur i sdi ct i on t o t he cour t  assi gned t o exer ci se 
j ur i sdi ct i on under  ch.  48.   The cour t  shal l  r et ai n 
j ur i sdi ct i on unl ess t he cour t  f i nds al l  of  t he 
f ol l owi ng:  

( a)  That ,  i f  convi ct ed,  t he chi l d coul d not  
r ecei ve adequat e t r eat ment  i n t he cr i mi nal  j ust i ce 
syst em.  

( b)  That  t r ansf er r i ng j ur i sdi ct i on t o t he cour t  
assi gned t o exer ci se j ur i sdi ct i on under  ch.  48 woul d 
not  depr eci at e t he ser i ousness of  t he of f ense.  

( c)  That  r et ai ni ng j ur i sdi ct i on i s not  necessar y 
t o det er  t he chi l d or  ot her  chi l dr en f r om commi t t i ng 
v i ol at i ons of  s.  940. 20( 1)  or  946. 43 or  ot her  s i mi l ar  
of f enses whi l e pl aced i n a secur ed cor r ect i onal  
f aci l i t y ,  as def i ned i n s.  48 02 ( 15m) .  

Wi s.  St at .  § 970. 032 ( 1993- 94)  ( emphasi s added) .  

¶47 I n sum,  1993 Wi s.  Act  98 i s t he sour ce of  bot h ( 1)  

" excl usi ve or i gi nal  j ur i sdi ct i on"  over  a j uveni l e i n cr i mi nal  

cour t ;  and ( 2)  t he r ever se wai ver  pr ovi s i on i n t he cr i mi nal  

code.  
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¶48 1995 Wi s.  Act  77——t he Act  embodyi ng many of  t he JJSC 

r ecommendat i ons——was t hen passed.   Among i t s myr i ad pr ovi s i ons,  

t he Act  ( 1)  r epeal ed Wi s.  St at .  § 48. 183;  ( 2)  cr eat ed a gr eat l y 

expanded Wi s.  St at .  § 938. 183 i n pl ace of  § 48. 183;  and ( 3)  al so 

ext ended Wi s.  St at .  § 970. 032.  

¶49 Wi sconsi n St at .  § 938. 183( 1) ( a)  and ( am)  wer e amended 

agai n i n 2006.   2005 Wi s.  Act  344,  § 165.   The changes wer e 

ef f ect i ve Apr i l  29,  2006.   Consequent l y,  at  t he end of  2006,  

par agr aphs § 938. 183( a)  and ( am)  r ead as f ol l ows:  

938. 183 Or i gi nal  adul t  cour t  j ur i sdi ct i on f or  
cr i mi nal  pr oceedi ngs.  ( 1)  JUVENI LES UNDER ADULT COURT 
JURI SDI CTI ON.  Not wi t hst andi ng ss.  938. 12 ( 1)  and 
938. 18,  cour t s of  cr i mi nal  j ur i sdi ct i on have excl usi ve 
or i gi nal  j ur i sdi ct i on over  al l  of  t he f ol l owi ng:  

( a)  A j uveni l e who has been adj udi cat ed 
del i nquent  and who i s al l eged t o have vi ol at ed s.  
940. 20 ( 1)  or  946. 43 whi l e pl aced i n a j uveni l e 
cor r ect i onal  f aci l i t y ,  a j uveni l e det ent i on f aci l i t y ,  
or  a secur ed r esi dent i al  car e cent er  f or  chi l dr en and 
yout h or  who has been adj udi cat ed del i nquent  and who 
i s al l eged t o have commi t t ed a v i ol at i on of  s.  940. 20 
( 2m) .  

( am)  A j uveni l e who i s al l eged t o have at t empt ed 
or  commi t t ed a v i ol at i on of  s.  940. 01 or  t o have 
commi t t ed a v i ol at i on of  s.  940. 02 or  940. 05 on or  
af t er  t he j uveni l e’ s 10t h bi r t hday.  

Wi s.  St at .  § 938. 183 ( emphasi s added) .  

 ¶50 These ar e t he excl usi ve or i gi nal  j ur i sdi ct i on 

pr ovi s i ons t hat  appl i ed t o Cor ey Kl eser .  

¶51 Thi s br i ngs us t o Wi s.  St at .  § 970. 032.   At  t he end of  

2006,  t hi s st at ut or y sect i on r ead i n f ul l :  

Pr el i mi nar y exami nat i on;  j uveni l e under  or i gi nal  
adul t  cour t  j ur i sdi ct i on.   ( 1)  Not wi t hst andi ng s.  
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970. 03,  i f  a pr el i mi nar y exami nat i on i s hel d r egar di ng 
a j uveni l e who i s subj ect  t o t he or i gi nal  j ur i sdi ct i on 
of  t he cour t  of  cr i mi nal  j ur i sdi ct i on under  s.  938. 183 
( 1) ,  t he cour t  shal l  f i r st  det er mi ne whet her  t her e i s 
pr obabl e cause t o bel i eve t hat  t he j uveni l e has 
commi t t ed t he vi ol at i on of  whi ch he or  she i s  accused 
under  t he c i r cumst ances speci f i ed i n s.  938. 183 ( 1)  
( a) ,  ( am) ,  ( ar ) ,  ( b) ,  or  ( c) ,  whi chever  i s appl i cabl e.  
I f  t he cour t  does not  make t hat  f i ndi ng,  t he cour t  
shal l  or der  t hat  t he j uveni l e be di schar ged but  
pr oceedi ngs may be br ought  r egar di ng t he j uveni l e 
under  ch.  938.  

( 2)  I f  t he cour t  f i nds pr obabl e cause t o bel i eve 
t hat  t he j uveni l e has commi t t ed t he vi ol at i on of  whi ch 
he or  she i s  accused under  t he c i r cumst ances speci f i ed 
i n s.  938. 183 ( 1)  ( a) ,  ( am) ,  ( ar ) ,  ( b)  or  ( c) ,  t he 
cour t  shal l  det er mi ne whet her  t o r et ai n j ur i sdi ct i on 
or  t o t r ansf er  j ur i sdi ct i on t o t he cour t  assi gned t o 
exer ci se j ur i sdi ct i on under  chs.  48 and 938.   The 
cour t  shal l  r et ai n j ur i sdi ct i on unl ess t he j uveni l e 
pr oves by a pr eponder ance of  t he evi dence al l  of  t he 
f ol l owi ng:  

( a)  That ,  i f  convi ct ed,  t he j uveni l e coul d not  
r ecei ve adequat e t r eat ment  i n t he cr i mi nal  j ust i ce 
syst em.  

( b)  That  t r ansf er r i ng j ur i sdi ct i on t o t he cour t  
assi gned t o exer ci se j ur i sdi ct i on under  chs.  48 and 
938 woul d not  depr eci at e t he ser i ousness of  t he 
of f ense.  

( c)  That  r et ai ni ng j ur i sdi ct i on i s not  necessar y 
t o det er  t he j uveni l e or  ot her  j uveni l es f r om 
commi t t i ng t he v i ol at i on of  whi ch t he j uveni l e i s 
accused under  t he c i r cumst ances speci f i ed i n s.  
938. 183 ( 1)  ( a) ,  ( am) ,  ( ar ) ,  ( b)  or  ( c) ,  whi chever  i s 
appl i cabl e.  

Wi s.  St at .  § 970. 032.  

¶52 Wi sconsi n St at .  § 970. 032 i s t he pr i nci pal  obj ect  of  

our  i nt er pr et at i on i n t hi s case.   The t ext  of  t hi s st at ut e has 

evol ved si nce 1993 t o accommodat e t he gr eat  expansi on of  

" excl usi ve or i gi nal  j ur i sdi ct i on. "   I n addi t i on,  t he pr ocedur e 
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and cr i t er i a f or  r ever se wai ver  c l ear l y have r oot s i n t he 

st at ut e on j uveni l e wai ver .  

B.  Language of  Wi s.  St at .  § 970. 032 

¶53 We begi n our  i nt er pr et at i on of  Wi s.  St at .  § 970. 032 

wi t h t he l anguage of  t he st at ut e.   St at e ex.  r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   Our  exami nat i on of  t he l anguage i ncor por at es 

t he st at ut or y hi st or y of  t he sect i on and t he st at ut or y hi st or y 

of  r el at ed sect i ons,  as set  out  i n ¶¶39- 52,  supr a,  t o est abl i sh 

cont ext .  

¶54 When a j uveni l e under  excl usi ve or i gi nal  j ur i sdi ct i on 

i s char ged wi t h one of  t he of f enses set  out  i n Wi s.  St at .  

§ 938. 183( 1) ,  t he j uveni l e has a r i ght  t o a pr el i mi nar y 

exami nat i on.   The j uveni l e may wai ve t hat  r i ght .  

[ I ] f  a pr el i mi nar y exami nat i on i s hel d r egar di ng a 
j uveni l e who i s subj ect  t o t he or i gi nal  j ur i sdi ct i on 
of  t he cour t  of  cr i mi nal  j ur i sdi ct i on under  s.  
938. 183( 1) ,  t he cour t  shal l  f i r st  det er mi ne whet her  
t her e i s pr obabl e cause t o bel i eve t hat  t he j uveni l e 
has commi t t ed t he vi ol at i on of  whi ch he or  she i s 
accused under  t he c i r cumst ances speci f i ed i n s.  
938. 183( 1) ( a)  [ or ]  ( am) ,  .  .  .  whi chever  i s 
appl i cabl e.  

Wi s.  St at .  § 970. 032( 1)  ( emphasi s added) .  

¶55 A pr el i mi nar y exami nat i on under  § 970. 032( 1)  i s 

di f f er ent  f r om a pr el i mi nar y exami nat i on under  Wi s.  St at .  

§ 970. 03( 1) .   Under  § 970. 03( 1) ,  t he st at ut or y pur pose of  t he 

hear i ng i s t o det er mi ne " i f  t her e i s pr obabl e cause t o bel i eve a 

f el ony has been commi t t ed by t he def endant . "   Wi s.  St at .  

§ 970. 03( 1)  ( emphasi s added) .   The under l y i ng pur pose i s " t o 
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pr ot ect  t he accused f r om hast y,  i mpr ovi dent ,  or  mal i c i ous 

pr osecut i on and t o di scover  whet her  t her e i s a subst ant i al  basi s 

f or  br i ngi ng t he pr osecut i on and f ur t her  denyi ng t he accused hi s 

r i ght  t o l i ber t y. "   St at e v.  Wi l l i ams,  198 Wi s.  2d 516,  527,  544 

N. W. 2d 406 ( 1996)  ( quot i ng Bai l ey v.  St at e,  65 Wi s.  2d 331,  344,  

222 N. W. 2d 871 ( 1974) ) .  

¶56 I n l i ne wi t h t he t ext  of  § 970. 03( 1)  and wi t h i t s 

under l y i ng pur pose,  t he cour t  need not  f i nd pr obabl e cause as t o 

t he speci f i c  f el ony char ged i n t he compl ai nt  as l ong as t he 

st at e pr esent s enough evi dence t o est abl i sh pr obabl e cause t o 

bel i eve t hat  some f el ony has been commi t t ed by t he def endant  and 

t hat  t he def endant  shoul d be bound over  f or  t r i al .   See Wi t t ke 

v.  St at e ex r el .  Smi t h,  80 Wi s.  2d 332,  352,  259 N. W. 2d 515 

( 1977) .  

¶57 I n cont r ast ,  under  § 970. 032( 1) ,  t he cour t  must  

det er mi ne whet her  t her e i s pr obabl e cause t o bel i eve t hat  t he 

j uveni l e has commi t t ed " t he v i ol at i on"  of  whi ch he or  she i s 

accused i n t he cr i mi nal  compl ai nt .   Thi s f i ndi ng i s r equi r ed not  

onl y t o pr ot ect  t he j uveni l e f r om hast y,  i mpr ovi dent ,  or  

mal i c i ous pr osecut i on,  but  al so t o assur e t hat  t he cr i mi nal  

cour t  has " excl usi ve or i gi nal  j ur i sdi ct i on"  of  t he j uveni l e by 

v i r t ue of  t he j uveni l e' s pr obabl e v i ol at i on of  one of  t he 

of f enses enumer at ed i n Wi s.  St at .  §§ 938. 183( 1) ( a) ,  ( am) ,  ( ar ) ,  

( b) ,  or  ( c) .   The l at t er  pur pose i s t he mor e i mpor t ant  pur pose 

under  t hi s st at ut e because " [ i ] f  t he cour t  does not  make t hat  

f i ndi ng,  t he cour t  shal l  or der  t hat  t he j uveni l e be di schar ged, "  
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al t hough pr oceedi ngs may be br ought  r egar di ng t he j uveni l e under  

Chapt er  938.   Wi s.  St at .  § 970. 032( 1)  ( emphasi s added) .  

¶58 Thi s nar r ow r eadi ng of  Wi s.  St at .  § 970. 032( 1)   

cr eat es a pl eadi ng pr obl em f or  t he st at e.   I n 1993 Wi s.  Act  98,  

newl y cr eat ed § 970. 032( 1)  appl i ed t o onl y t wo of f enses:  Wi s.  

St at .  §§ 940. 20( 1)  and 946. 43,  cor r espondi ng t o t he t wo of f enses 

i n t hen § 48. 183.   I n 1995 Wi s.  St at .  § 970. 032( 1)  was made 

appl i cabl e t o many addi t i onal  of f enses cor r espondi ng t o t he 

cont ent s of  newl y cr eat ed § 938. 183( 1) .   Today Wi s.  St at .  

§ 970. 032( 1)  appl i es t o mul t i pl e of f enses i ncor por at ed i nt o Wi s.  

St at .  § 938. 183( 1) ( a) ,  ( am) ,  ( ar ) ,  ( b) ,  or  ( c) ,  i ncl udi ng " any 

st at e cr i mi nal  l aw"  under  cer t ai n c i r cumst ances.   See Wi s.  St at .  

§ 938. 183( 1) ( ar ) ,  ( b) ,  and ( c) .  

¶59 Sect i on § 938. 183( 1) ( am)  i ncl udes a j uveni l e " who i s 

al l eged t o have at t empt ed or  commi t t ed a v i ol at i on of  s.  

940. 01. "   Si gni f i cant l y,  Wi s.  St at .  § 940. 01( 2)  spel l s out  

mi t i gat i ng c i r cumst ances.   These ar e af f i r mat i ve def enses " whi ch 

mi t i gat e t he of f ense t o 2nd- degr ee i nt ent i onal  homi ci de under  

§ 940. 05. "   Wi s.  St at .  § 940. 01( 2) .   Par agr aph ( am)  al so appl i es 

t o j uveni l es who al l egedl y commi t  a v i ol at i on of  Wi s.  St at .  

§ 940. 02 ( f i r st - degr ee r eckl ess homi ci de)  or  a v i ol at i on of  

§ 940. 05 ( second- degr ee i nt ent i onal  homi ci de) .  

¶60 The pr obl em f or  t he st at e i s t hat  i f  t he cour t  must  

f i nd pr obabl e cause f or  t he speci f i c  of f ense char ged i n t he 

compl ai nt ,  t he def endant  has a s t r ong i ncent i ve and shoul d have 

t he r i ght  t o at t empt  t o negat e t hat  speci f i c  of f ense dur i ng t he 

pr el i mi nar y exami nat i on——t o pr event  t he st at e f r om pr evai l i ng on 
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t he speci f i c  of f ense char ged,  or  possi bl y,  t o depr i ve t he 

cr i mi nal  cour t  of  i t s  " excl usi ve or i gi nal  j ur i sdi ct i on. "  

¶61 Two exampl es wi l l  i l l ust r at e t he poi nt .   I n t hi s case,  

t he St at e char ged Kl eser  wi t h a v i ol at i on of  § 940. 01( 1) ,  f i r st -

degr ee i nt ent i onal  homi ci de.   Kl eser  wai ved hi s pr el i mi nar y 

exami nat i on.   I f  he had not  wai ved hi s pr el i mi nar y exami nat i on,  

he mi ght  have t r i ed t o i nt r oduce evi dence of  mi t i gat i ng 

c i r cumst ances t o move t he char ge f r om a vi ol at i on of  § 940. 01( 1)  

t o a v i ol at i on of  § 940. 05.  

¶62 I n a pr el i mi nar y exami nat i on under  Wi s.  St at .  

§ 970. 032( 1) ,  a def endant  shoul d be abl e t o i nt r oduce evi dence 

i n an ef f or t  t o get  t he char ge r educed.   Cor r espondi ngl y,  t he 

st at e shoul d be abl e t o amend t he compl ai nt  t o r ef l ect  t he 

evi dence adduced,  i f  i t  desi r es t o do so,  r at her  t han l ose 

j ur i sdi ct i on because i t  has f ai l ed t o est abl i sh pr obabl e cause 

of  " t he v i ol at i on"  char ged.   See Wi s.  St at .  § 971. 29( 1) .  

¶63 I t  must  be r ecogni zed t hat  i f  t he st at e est abl i shes 

pr obabl e cause t o bel i eve t hat  t he def endant  has vi ol at ed ei t her  

Wi s.  St at .  §§ 940. 01( 1)  or  940. 05,  t he cr i mi nal  cour t  woul d 

st i l l  have excl usi ve or i gi nal  j ur i sdi ct i on over  t he j uveni l e.  

¶64 The second exampl e i s mor e pr obl emat i c.   Suppose t he 

st at e char ged a j uveni l e wi t h f i r st - degr ee r eckl ess homi ci de.   

Wi s.  St at .  § 940. 02( 1)  ( " Whoever  r eckl essl y causes t he deat h of  

anot her  human bei ng under  c i r cumst ances whi ch show ut t er  

di sr egar d f or  human l i f e" ) .   Thi s st at ut e i s one of  t he of f enses  

l i s t ed i n § 938. 183( 1) ( am) ,  and t he cr i mi nal  cour t  i s  gi ven 

" excl usi ve or i gi nal  j ur i sdi ct i on"  over  a j uveni l e char ged wi t h 
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t hi s of f ense i f  t he j uveni l e was 10 year s ol d at  t he t i me of  t he 

of f ense.   I n cont r ast ,  second- degr ee r eckl ess homi ci de ( " Whoever  

r eckl essl y causes t he deat h of  anot her  human bei ng" )  i s  not  one 

of  t he of f enses enumer at ed i n § 938. 183( 1) ( am)  and does not  gi ve 

t he cr i mi nal  cour t  " excl usi ve or i gi nal  j ur i sdi ct i on"  over  t he 

j uveni l e.   Hence,  i f  t he cour t  wer e t o f i nd pr obabl e cause t o 

bel i eve t hat  t he j uveni l e v i ol at ed § 940. 06 but  not  § 940. 02,  

t he st at ut e woul d r equi r e t he cour t  t o " or der  t hat  t he j uveni l e 

be di schar ged, "  Wi s.  St at .  § 970. 032( 1) ,  subj ect  t o a new 

pr oceedi ng under  Chapt er  938,  because t he cour t  di d not  f i nd 

pr obabl e cause f or  " t he v i ol at i on"  char ged and t he st at e coul d 

not  amend t he char ge and st i l l  qual i f y under  § 938. 183( 1) ( am) .  

¶65 The poi nt  i s  t hat  because t he pr el i mi nar y exami nat i on 

under  Wi s.  St at .  § 970. 032( 1)  i s qui t e di f f er ent  f r om t he 

pr el i mi nar y exami nat i on under  § 970. 03,  t he def endant  must  be 

gi ven some l at i t ude i n at t acki ng t he speci f i c  of f ense char ged i f  

a successf ul  at t ack woul d al t er  t he cr i me char ged or  negat e t he 

excl usi ve or i gi nal  j ur i sdi ct i on of  t he cr i mi nal  cour t .  

¶66 I n t hi s case,  t he def endant  wai ved hi s pr el i mi nar y 

exami nat i on.   As a r esul t ,  t he c i r cui t  cour t  f ound pr obabl e 

cause t o bel i eve t hat  Kl eser  had commi t t ed a f i r st - degr ee 

i nt ent i onal  homi ci de under  Wi s.  St at .  § 940. 01( 1) .   We see no 

basi s f or  cont r adi ct i ng t hat  f i ndi ng af t er  t he pr el i mi nar y 

exami nat i on except  at  t r i al .   When Kl eser  wai ved hi s pr el i mi nar y 

exami nat i on,  he conceded t he St at e' s r i ght  t o t r y hi m f or  f i r st -

degr ee i nt ent i onal  homi ci de,  ei t her  i n cr i mi nal  cour t  or  i n 

j uveni l e cour t .  
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¶67 Thi s br i ngs us t o t he r ever se wai ver  pr ocedur e set  out  

i n Wi s.  St at .  § 970. 032( 2) .   Thi s pr ocedur e gi ves a j uveni l e 

under  adul t  cour t  j ur i sdi ct i on an oppor t uni t y t o pr ove t hat  

not wi t hst andi ng t he cour t ' s  f i ndi ng of  pr obabl e cause of  t he 

of f ense or  of f enses char ged,  t he j uveni l e' s case shoul d be 

t r ansf er r ed t o j uveni l e cour t  f or  di sposi t i on.   To achi eve t hi s 

obj ect i ve,  t he bur den i s upon t he j uveni l e t o pr ove by a 

pr eponder ance of  t he evi dence al l  t hr ee el ement s out l i ned i n 

subsect i on ( 2) .  

¶68 Subsect i on ( 2) ( b)  r equi r es t he j uveni l e t o pr ove t hat  

t r ansf er r i ng j ur i sdi ct i on t o j uveni l e cour t  " woul d not  

depr eci at e t he ser i ousness of  t he of f ense. "   Thi s r equi r ement ,  

by i t s ver y nat ur e,  suggest s t hat  § 970. 032( 2)  per mi t s t he 

j uveni l e t o suppl ement  t he f act s of f er ed by t he st at e about  t he 

char ged of f ense so t hat  t he cr i mi nal  cour t  i s  abl e t o eval uat e 

t he " ser i ousness of  t he of f ense"  i n consi der i ng r ever se wai ver .   

St at ed di f f er ent l y,  t he pur pose of  per mi t t i ng addi t i onal  f act ual  

evi dence i s not  t o cont r adi ct  t he pr evi ous f i ndi ng of  pr obabl e 

cause f or  " t he v i ol at i on"  but  r at her  t o put  t he est abl i shed 

" v i ol at i on"  i n a f act ual  cont ext  i n an ef f or t  t o pr ove t hat  

t r ansf er r i ng j ur i sdi ct i on t o j uveni l e cour t  woul d not  depr eci at e 

t he ser i ousness of  t hat  of f ense.  

¶69 Not hi ng i n § 970. 032( 2)  pl aces a l i mi t at i on on t he 

evi dence at  a r ever se wai ver  hear i ng so l ong as t he evi dence i s 

admi ssi bl e under  t he r ul es of  ev i dence and i s r el evant  t o one or  

mor e of  t he t hr ee el ement s set  out  i n t he subsect i on.   Havi ng 

sai d t hat ,  i t  appear s t o us t hat  t he l egi s l at ur e di d not  i nt end 
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t he r ever se wai ver  hear i ng t o be a mi ni t r i al .   Accor di ngl y,  t he 

cour t  has aut hor i t y t o cont r ol  t he admi ssi on of  evi dence t o 

assur e t hat  a j uveni l e adher es t o t he st at ut or y scheme——such as 

r ecogni t i on of  " t he v i ol at i on"  al r eady est abl i shed——and t o 

pr event  t he hear i ng f r om consumi ng unnecessar y t i me and 

r esour ces.   

¶70 The St at e ar gues t hat  i n a r ever se wai ver  hear i ng,  t he 

evi dence wi t h r espect  t o " t he ser i ousness of  t he of f ense"  shoul d 

be l i mi t ed t o t he speci f i c  f act s br ought  out  at  t he pr el i mi nar y 

exami nat i on or  s t at ed i n t he compl ai nt .   We ar e unabl e t o agr ee.   

St at e v.  Domi ni c E. W. ,  218 Wi s.  2d 52,  579 N. W. 2d 282 ( Ct .  App.  

1998) ,  sheds l i ght  on t hi s cont ent i on.  

¶71 I n Domi ni c E. W. ,  t he c i r cui t  cour t  or der ed r ever se 

wai ver  on a char ge of  bat t er y t o a cor r ect i onal  of f i cer .   I d.  at  

55.   The ci r cui t  cour t  consi der ed var i ous f act or s r egar di ng t he 

" ser i ousness of  t he of f ense, "  i ncl udi ng t he f act  t hat  Domi ni c ' s 

bat t er y was nei t her  pr emedi t at ed nor  conf r ont at i onal  and t hat  

Domi ni c had f ew,  i f  any,  behavi or al  i ssues pr i or  t o t he bat t er y.   

I d.  at  57- 58.   I n a f oot not e,  t he cour t  of  appeal s not ed:  

The St at e t akes i ssue wi t h t he t r i al  cour t ' s 
consi der at i on of  t he ser i ousness of  t he of f ense.  The 
St at e seeks t o equat e al l  bat t er i es f r om mi sdemeanor  
bat t er y t o a bat t er y causi ng subst ant i al  bodi l y har m 
as equal l y ser i ous and exposi ng vul ner abl e of f i cer s t o 
i ncr eased vi ol ence.  As wi t h t he f i r st  cr i t er i on,  t he 
cour t  must  deci de under  t he speci f i c  f act s and 
ci r cumst ances of  t he case how ser i ous t he of f ense was—
—whet her  i t  was an egr egi ous t ype of  bat t er y,  l i ke t he 
" v i c i ous maj or  at t ack"  i n St at e v.  Ver hagen,  198 
Wi s.  2d 177,  192- 93,  542 N. W. 2d 189,  193- 94 ( Ct .  App.  
1995) ,  or  some l esser  t ype of  bat t er y.  Agai n,  such 
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wei ghi ng of  t he f act s by t he t r i al  cour t  i s  i mpl i c i t  
i n t he r ever se wai ver  st at ut e.  

I d.  at  58 n. 6.  

¶72 Domi ni c E. W.  not ed t hat  t he det er mi nat i on of  

ser i ousness i s based on " t he speci f i c  f act s and ci r cumst ances of  

t he case"  and t hat  " wei ghi ng of  t he f act s by t he t r i al  cour t  i s  

i mpl i c i t  i n t he r ever se wai ver  st at ut e. "   I d.  We bel i eve t hi s 

i nt er pr et at i on i s cor r ect .   Domi ni c E. W.  di d not  addr ess whet her  

t he wei ghi ng i s  r est r i ct ed t o t he f act s used t o est abl i sh 

pr obabl e cause,  but  t he di scussi on i mpl i cat es a mor e expansi ve 

i nt er pr et at i on of  t he wor d " of f ense"  t han t hat  of f er ed by t he 

St at e.   We see not hi ng i n t he pl ai n l anguage of  § 970. 032( 2)  

t hat  pr ecl udes t he admi ssi on of  evi dence suppl ement i ng t he f act s  

used t o est abl i sh pr obabl e cause,  as l ong as t he evi dence i s 

of f er ed f or  t he l i mi t ed and pr oper  pur pose of  pr ovi ng t hat  ( 1)  

i f  convi ct ed,  t he j uveni l e coul d not  r ecei ve adequat e t r eat ment  

i n t he cr i mi nal  j ust i ce syst em;  ( 2)  t r ansf er r i ng j ur i sdi ct i on t o 

j uveni l e cour t  woul d not  depr eci at e t he ser i ousness of  t he 

of f ense;  and ( 3)  r et ai ni ng j ur i sdi ct i on i s not  necessar y t o 

det er  t he j uveni l e or  ot her  j uveni l es f r om commi t t i ng t he 

v i ol at i on of  whi ch t he j uveni l e i s accused.  

¶73 We bel i eve Wi s.  St at .  § 938. 18,  whi ch set s  out  t he 

pr ocedur e f or  wai ver  of  a j uveni l e i nt o adul t  cour t ,  was a model  

f or  Wi s.  St at .  §§ 970. 032( 2)  and suppor t s our  i nt er pr et at i on of  

i t .  

¶74 As ment i oned pr evi ousl y i n ¶¶43- 44,  supr a,  Wi sconsi n 

l aw pr ovi ded a mechani sm f or  wai ver  of  a j uveni l e i nt o adul t  
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cour t  l ong bef or e t he pr esent  r ever se wai ver  pr ocedur e was 

adopt ed.   Under  t he cur r ent  ver si on of  t he wai ver  st at ut e,  a 

j uveni l e may be wai ved i nt o adul t  cour t  i f  t he j uveni l e i s 

al l eged t o have ( 1)  commi t t ed cer t ai n f el oni es af t er  t he 

j uveni l e' s 14t h bi r t hday;  ( 2)  commi t t ed a v i ol at i on at  t he 

r equest  or  f or  t he benef i t  of  a gang af t er  t he j uveni l e' s 14t h 

bi r t hday;  or  ( 3)  v i ol at ed any cr i mi nal  l aw af t er  t he j uveni l e' s 

15t h bi r t hday.   Wi s.  St at .  § 938. 18( 1)  ( 2007- 08) .   I n t hese 

ci r cumst ances,  t he j uveni l e or  t he di st r i ct  at t or ney may f i l e a 

pet i t i on f or  wai ver .   Wi s.  St at .  § 938. 18( 2) .  

¶75 The pr ocedur e empl oyed and cr i t er i a est abl i shed f or  

wai ver  i nt o cr i mi nal  cour t  under  § 938. 18 ( 2007- 08)  ar e mor e 

det ai l ed t han t he pr ocedur e and cr i t er i a [ el ement s]  f or  r ever se 

wai ver  t o j uveni l e cour t  under  § 970. 032( 2) .   Never t hel ess,  t he 

par al l el s ar e t oo obvi ous t o i gnor e.  

¶76 Fi r st ,  § 938. 18( 4)  ( 2007- 08)  r equi r es t he j uveni l e 

cour t  t o det er mi ne whet her  t he pet i t i on ( " t he mat t er " )  has 

pr osecut i ve mer i t  bef or e pr oceedi ng t o det er mi ne i f  i t  shoul d 

wai ve j ur i sdi ct i on.   Wi s.  St at .  § 938. 18( 4) ( a) .   The st at ut e 

t hen speci f i es:  " I f  a pet i t i on f or  wai ver  of  j ur i sdi ct i on i s 

cont est ed,  t he di st r i ct  at t or ney shal l  pr esent  r el evant  

t est i mony and t he cour t ,  af t er  t aki ng t hat  t est i mony and 

consi der i ng ot her  r el evant  evi dence,  shal l  base i t s deci s i on 

whet her  t o wai ve j ur i sdi ct i on on t he cr i t er i a speci f i ed i n 

[ § 938. 18( 5) ] . "   Wi s.  St at .  § 938. 18( 4) ( b)  ( emphasi s added) .  

¶77 Second,  § 938. 18( 3)  ( 2007- 08)  set s out  a j uveni l e' s 

r i ght s at  a wai ver  hear i ng.   I t  speci f i es t hat  t he j uveni l e has 
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t he r i ght  t o counsel  and pr ovi des speci f i c  not i ce r equi r ement s 

f or  t he hear i ng.   I d.   The st at ut e t hen pr ovi des:  " The j uveni l e 

has t he r i ght  t o pr esent  t est i mony on hi s or  her  own behal f  

i ncl udi ng exper t  t est i mony and has t he r i ght  t o cr oss- exami ne 

wi t nesses. "   Wi s.  St at .  § 938. 18( 3) ( b)  ( emphasi s added) .  

¶78 Thi r d,  Wi s.  St at .  § 938. 18( 5)  ( 2007- 08)  pr ovi des mor e 

det ai l ed cr i t er i a t o consi der  i n det er mi ni ng wai ver  t han i s set  

out  i n Wi s.  St at .  § 970. 032( 2) .   These cr i t er i a i ncl ude t he 

per sonal i t y of  t he j uveni l e,  pr i or  r ecor d of  t he j uveni l e,  

adequacy and sui t abi l i t y  of  t r eat ment  f aci l i t i es,  ser vi ces,  and 

pr ocedur e,  and desi r abi l i t y  of  t r i al  and di sposi t i on of  t he 

ent i r e of f ense i n one cour t .   Wi s.  St at .  § 938. 18( 5) .   Al t hough 

each of  t hese cr i t er i a i s descr i bed i n det ai l ,  one f act or  i s 

par t i cul ar l y r el evant  t o t he i nqui r y i n t hi s case:  " The t ype and 

ser i ousness of  t he of f ense,  i ncl udi ng whet her  i t  was agai nst  

per sons or  pr oper t y and t he ext ent  t o whi ch i t  was commi t t ed i n 

a v i ol ent ,  aggr essi ve,  pr emedi t at ed or  wi l l f ul  manner . "   Wi s.  

St at .  § 938. 18( 5) ( b)  ( emphasi s added) .  

¶79 Four t h,  § 938. 18( 6)  ( 2007- 08)  r equi r es t hat  t he cour t  

st at e i t s " f i ndi ng"  wi t h r espect  t o t he wai ver  cr i t er i a on t he 

r ecor d and wai ve j ur i sdi ct i on " i f  t he cour t  det er mi nes on t he 

r ecor d t hat  t her e i s c l ear  and convi nci ng evi dence t hat  i t  i s  

cont r ar y t o t he best  i nt er est s of  t he j uveni l e or  of  t he publ i c 

t o hear  t he case. "   Wi s.  St at .  § 938. 18( 6) .   The bur den i s on 

t he st at e t o pr ove t he case f or  wai ver  by c l ear  and convi nci ng 

evi dence.   I d.  
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¶80 Bot h t he st at e and t he j uveni l e ar e accor ded br oad 

l at i t ude t o pr esent  t hei r  r espect i ve posi t i ons i n a wai ver  

hear i ng.   I n a cont est ed hear i ng,  t he st at e i s  gi ven t he r i ght  

t o " pr esent  r el evant  t est i mony, "  whi ch t he cour t  must  consi der  

al ong wi t h " ot her  r el evant  evi dence"  when deci di ng whet her  t he 

wai ver  cr i t er i a have been met .   Wi s.  St at .  § 938. 18( 4) ( b)  ( 2007-

08) .   The j uveni l e al so may pr esent  evi dence,  i ncl udi ng exper t  

t est i mony.   Wi s.  St at .  § 938. 18( 3) ( b) .   The st at ut e' s r ef er ence 

t o t he " t ype and ser i ousness of  t he of f ense"  r equi r es t he cour t  

t o consi der  t he f act s sur r oundi ng t he al l eged of f ense.   Wi s.  

St at .  § 938. 18( 5) ( b) .   Taken t oget her ,  t hese pr ovi s i ons suggest  

a br oad scope of  i nqui r y at  a wai ver  hear i ng.  

¶81 We r ecogni ze t hat  Wi s.  St at .  § 938. 18 ( 2007- 08)  and 

Wi s.  St at .  § 970. 032( 2)  addr ess di f f er ent  pr oceedi ngs.   The f act  

t hat  t he l egi s l at ur e i ncl uded cer t ai n det ai l s i n § 938. 18 t hat  

i t  di d not  i ncl ude i n § 970. 032( 2)  gi ves r i se t o a pl ausi bl e 

i nf er ence t hat  i t  di d not  i nt end t o i ncl ude al l  t he det ai l s of  

one i nqui r y i n t he ot her .   Nonet hel ess,  we t hi nk such an 

i nt er pr et at i on woul d l ead t o an unr easonabl e r esul t .  

¶82 Wi sconsi n St at .  §§ 938. 18 ( 2007- 08)  and 970. 032( 2)  

pr ovi de f or  essent i al l y  anal ogous pr ocedur es.   The pr i mar y 

di st i nct i on bet ween t he t wo i s  i n t he al l ocat i on of  bur den.   The 

st at e must  pr ove t he case f or  wai ver  by " c l ear  and convi nci ng 

evi dence. "   Wi s.  St at .  § 938. 18( 6) .   The j uveni l e must  pr ove 

r ever se wai ver  by " pr eponder ance of  t he evi dence. "   Wi s.  St at .  

§ 970. 032( 2) .   I t  does not  make sense t o us t hat  t he l egi s l at ur e 

woul d per mi t  t he st at e t o pr esent  al l  necessar y evi dence at  a 
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j uveni l e wai ver  hear i ng t o meet  i t s bur den,  but  t i e t he hands of  

a j uveni l e i n a r ever se wai ver  hear i ng so t hat  t he j uveni l e di d 

not  have an equal  oppor t uni t y t o meet  hi s bur den i n a compar abl e 

s i t uat i on.  

¶83 " Wai ver  of  j uveni l e cour t  j ur i sdi ct i on i s a 

' cr i t i cal l y i mpor t ant '  deci s i on t hat  ent ai l s depr i v i ng t he 

j uveni l e and t he publ i c of  t he subst ant i al  pr ot ect i ons t he 

j uveni l e cour t  syst em pr ovi des t o t he j uveni l e accused of  

commi t t i ng a cr i me. "   T. R. B.  v.  St at e,  109 Wi s.  2d 179,  190- 91 

325 N. W. 2d 329 ( 1982)  ( quot i ng Kent  v.  Uni t ed St at es,  383 U. S.  

541,  553,  556- 57 ( 1966) ) .   Rever se wai ver  i s not  l ess i mpor t ant  

t o t he j uveni l e of f ender  or  t he communi t y.    We decl i ne t o 

i nt er pr et  § 970. 032( 2)  i n a way t hat  undul y r est r i ct s t he 

j uveni l e' s abi l i t y  t o meet  hi s bur den.  

¶84 We concl ude t hat  t he j uveni l e must  be gi ven r easonabl e 

l at i t ude t o of f er  admi ssi bl e evi dence f or  t he pur pose of  meet i ng 

hi s bur den t o pr ove t he t hr ee el ement s f or  r ever se wai ver  under  

Wi s.  St at .  § 970. 032( 2) .   Thi s i ncl udes ev i dence of  " t he 

v i ol at i on"  or  t he of f ense char ged t hat  suppl ement s t he f act s  

used t o est abl i sh pr obabl e cause.   St at ed di f f er ent l y,  t he 

def endant  may of f er  addi t i onal  f act ual  evi dence t o put  " t he 

of f ense"  i n cont ext  so t hat  t he cour t  can make an i nf or med 

j udgment  on whet her  t r ansf er r i ng t he mat t er  t o j uveni l e cour t  

woul d " depr eci at e t he ser i ousness of  t he of f ense. "   However ,  t he 

j uveni l e may not  of f er  evi dence f or  t he pur pose of  cont r adi ct i ng 

t he of f ense char ged because t hat  of f ense has al r eady been 

est abl i shed i n t he pr el i mi nar y exami nat i on.  
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C.  Er r oneous Exer ci se of  Di scr et i on 

¶85 We next  addr ess whet her  t he c i r cui t  cour t  er r oneousl y  

exer ci sed i t s di scr et i on i n gr ant i ng t he r ever se wai ver  t o 

j uveni l e cour t .   The St at e poi nt s t o t hr ee di f f er ent  gr ounds on 

whi ch t he ci r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on.   

Fi r st ,  i t  ar gues t hat  t he c i r cui t  cour t  subst ant i vel y r el i ed on 

hear say t est i mony pr esent ed by Dr .  Beyer .   Second,  i t  ar gues 

t hat  t he c i r cui t  cour t  er r ed by per mi t t i ng Dr .  Beyer  t o i mpl y 

t hat  she bel i eved Kl eser ' s account  of  t he of f ense was t r ut hf ul .   

Thi r d,  i t  ar gues t hat  t he c i r cui t  cour t  er r ed by al l owi ng Dr .  

Beyer  t o t est i f y as t o Kl eser ' s account  of  t he of f ense whi l e 

pr ohi bi t i ng t he St at e' s exper t ,  Dr .  Col l i ns,  f r om i nt er vi ewi ng 

Kl eser  r egar di ng t he of f ense.   The cour t  of  appeal s hel d t hat  

t he c i r cui t  cour t  er r ed by subst ant i vel y r el y i ng on hear say,  but  

di d not  addr ess t he t wo ot her  i ssues.   Kl eser ,  316 Wi s.  2d 825,  

¶¶47,  51- 52.  

¶86 We agr ee wi t h t he cour t  of  appeal s t hat  Dr .  Beyer ' s 

t est i mony r egar di ng t he f act s of  t he of f ense const i t ut ed 

i nadmi ssi bl e hear say and t hat  t he c i r cui t  cour t  i mpr oper l y 

r el i ed upon i t .   We al so hol d t hat  Dr .  Beyer ' s t est i mony 

const i t ut ed i mpr oper  vouchi ng t est i mony.   Fi nal l y,  we hol d t hat  

t he c i r cui t  cour t  er r ed by al l owi ng Dr .  Beyer  t o t est i f y 

r egar di ng Kl eser ' s descr i pt i on of  t he of f ense whi l e pr ohi bi t i ng 

Dr .  Col l i ns f r om i nt er vi ewi ng Kl eser  r egar di ng t he of f ense.  

1.  Subst ant i ve Rel i ance on Hear say 

¶87 Kl eser  ar gues t hat  t he cour t  of  appeal s i ncor r ect l y 

hel d t hat  t he ci r cui t  cour t  er r ed by subst ant i vel y r el y i ng on 



No.   2007AP2827- CRAC 

37 
 

Dr .  Beyer ' s hear say t est i mony.   Kl eser  concedes t hat  " t o t he 

ext ent  t he t r i al  cour t  r el i ed upon i nadmi ssi bl e hear say,  i t  

er r ed. "   He r easons,  however ,  t hat  t hi s er r or  was har ml ess 

because ot her  evi dence i n t he r ecor d suppor t ed t he ci r cui t  

cour t ' s  concl usi on t hat  Kl eser  act ed out  of  r age and f ear  when 

he ki l l ed Adams.  

¶88 The admi ssi bi l i t y  of  evi dence at  a r ever se wai ver  

hear i ng i s subj ect  t o t he r ul es of  evi dence.   " Chapt er s 901 t o 

911 [ t he r ul es of  evi dence]  gover n pr oceedi ngs i n t he cour t s of  

t he st at e of  Wi sconsi n except  as pr ovi ded i n ss.  911. 01 and 

972. 11. "   Wi s.  St at .  § 901. 01.   Wi sconsi n St at .  § 911. 01( 2)  

pr ovi des t hat  t he r ul es of  evi dence " appl y gener al l y t o 

pr oceedi ngs i n c i v i l  and cr i mi nal  act i ons. "   Wi sconsi n St at .  

§ 911. 01( 4)  t hen enumer at es a l i s t  of  s i t uat i ons i n whi ch t he 

r ul es of  evi dence do not  appl y.   Because a r ever se wai ver  

hear i ng i s not  l i s t ed as one of  t he speci f i c  c i r cumst ances i n 

whi ch t he r ul es of  evi dence do not  appl y,  we see no r eason why 

t he r ul es do not  appl y at  a r ever se wai ver  hear i ng.  

¶89 Wi sconsi n St at .  § 972. 11( 1)  al so pr ovi des t hat  " t he 

r ul es of  evi dence and pr act i ce i n c i v i l  act i ons shal l  be 

appl i cabl e i n al l  cr i mi nal  pr oceedi ngs unl ess t he cont ext  of  a 

sect i on or  r ul e mani f est l y r equi r es a di f f er ent  const r uct i on. "   

Not hi ng i n Wi s.  St at .  § 970. 032( 2)  mani f est l y r equi r es a 

di f f er ent  const r uct i on.   Agai nst  t hi s backgr ound,  t he cour t  of  

appeal s cor r ect l y hel d t hat  " [ w] her e a st at ut e does not  

speci f i cal l y aut hor i ze hear say,  i t  i s  gener al l y pr ohi bi t ed. "   

Kl eser ,  316 Wi s.  2d 825,  ¶46 ( c i t i ng Wi s.  St at .  § 908. 02) .   The 
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r ul es of  evi dence,  i ncl udi ng t he gener al  pr ohi bi t i on on hear say,  

appl y t o r ever se wai ver  hear i ngs.  

¶90 Because t he gener al  pr ohi bi t i on on hear say appl i es t o 

r ever se wai ver  hear i ngs,  we concl ude t hat  Dr .  Beyer ' s t est i mony 

r egar di ng t he f act s of  t he of f ense was i nadmi ssi bl e and t hat  t he 

c i r cui t  cour t  er r ed i n r el y i ng upon i t .   Dr .  Beyer ,  bot h i n her  

t est i mony at  t he hear i ng and i n her  assessment  of  Kl eser ,  

ext ensi vel y descr i bed t he f act s of  t he of f ense.   Her  assessment  

descr i bed t he event s of  t he ni ght ,  pr ef aci ng t hese event s wi t h:  

" Kl eser  sai d .  .  .  "   Her  t est i mony at  t he hear i ng r egar di ng t he 

event s sur r oundi ng t he homi ci de was i n r esponse t o Kl eser ' s 

at t or ney' s r equest ,  " i f  you coul d expl ai n what  happened t hat  

ni ght  as f ar  as you under st and i t . "  ( Emphasi s added. )   Thus,  Dr .  

Beyer ' s t est i mony was pr esent ed i n t er ms of  what  act ual l y 

happened.   Kl eser ,  however ,  di d not  t ake t he st and,  and t her e i s  

no suggest i on t hat  Dr .  Beyer  had per sonal  knowl edge of  t he 

event s.      

¶91 We not e t hat  Dr .  Beyer  used Kl eser ' s descr i pt i on of  

t he of f ense t o f or mul at e her  opi ni on t hat  Kl eser  act ed out  of  

r age and f ear .   An exper t  may r el y on i nadmi ss i bl e evi dence i n 

f or mul at i ng an opi ni on,  i f  t he evi dence i s " of  a t ype r easonabl y 

r el i ed upon by exper t s i n t he par t i cul ar  f i el d i n f or mi ng 

opi ni ons or  i nf er ences upon t he subj ect . "   Wi s.  St at .  § 907. 03.   

Even assumi ng t hat  Kl eser ' s hear say was r easonabl y r el i ed upon 

by an exper t  i n Dr .  Beyer ' s f i el d,  Wi s.  St at .  § 907. 03 i s not  a 

hear say except i on,  St at e v.  Weber ,  174 Wi s.  2d 98,  107,  496 

N. W. 2d 762 ( Ct .  App.  1993) ,  and i t  does not  r ender  t he 
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under l y i ng i nadmi ssi bl e t est i mony admi ssi bl e,  see St at e v.  

Wat son,  227 Wi s.  2d 167,  199,  595 N. W. 2d 403 ( 1999) .   By 

al l owi ng Dr .  Beyer  t o pr esent  Kl eser ' s descr i pt i on of  t he 

of f ense,  t he cour t  per mi t t ed Dr .  Beyer  t o act  as a condui t  f or  

i nadmi ssi bl e hear say. 9  Thi s t ype of  t est i mony i s pr ohi bi t ed by 

t he r ul es of  evi dence.   See St at e v.  Coogan,  154 Wi s.  2d 387,  

399,  453 N. W. 2d 186 ( Ct .  App.  1990)  ( hol di ng t hat  an exper t  may 

not  " act  as a condui t  f or  i nadmi ssi bl e evi dence" ) .  

¶92 Kl eser  appear s t o ar gue t hat  admi ssi on of  t hi s  hear say 

evi dence was appr opr i at e because i t  was used f or  t he l i mi t ed 

pur pose of  det er mi ni ng whet her  t he t r ansf er  woul d depr eci at e t he 

ser i ousness of  t he of f ense.   We di sagr ee.   Al t hough Kl eser ' s 

                                                 
9 Ther e i s no di sput e t hat  t he cour t  was per mi t t ed t o 

consi der  Dr .  Beyer ' s opi ni on and t hat  Dr .  Beyer ' s opi ni on coul d 
be based on i nadmi ssi bl e evi dence.   See Wi s.  St at .  § 907. 03.   
But  t hi s does not  per mi t  t he cour t  t o r el y on t he under l y i ng 
i nadmi ssi bl e evi dence.   I n St at e v.  Wat son,  t hi s cour t  war ned 
t hat  " [ t ] he danger  i n per mi t t i ng i nadmi ssi bl e hear say t o ser ve 
as t he basi s f or  exper t  opi ni ons i s t hat  hear say may r each t he 
t r i er  of  f act  t hr ough ' t he back door '  of  cr oss- exami nat i on i f  
exper t s ar e asked t o expl ai n t he bases f or  t hei r  opi ni ons. "   
St at e v.  Wat son,  227 Wi s.  2d 167,  199,  595 N. W. 2d 403 ( 1999) .   
Pr of essor  Dani el  Bl i nka has st at ed t hat  " i t  cannot  be gai nsai d 
t hat  Wi s.  St at .  § 907. 03 i s not  a hear say except i on. "   7 Dani el  
D.  Bl i nka,  Wi sconsi n Pr act i ce Ser i es:  Wi sconsi n Evi dence 
§ 702. 604,  at  622.   He cont r ast s t he f eder al  r ul e per mi t t i ng t he 
ot her wi se i nadmi ssi bl e bases t o go bef or e a j ur y,  whi ch " cr eat es 
some hor r endous di f f i cul t i es, "  wi t h Wi sconsi n' s r ul e t hat  
ent r ust s t he c i r cui t  cour t  wi t h di scr et i on.   Even when t he 
ci r cui t  cour t  uses i t s di scr et i on,  i t  may al l ow i nadmi ssi bl e 
bases f or  exper t  opi ni ons i nt o evi dence onl y " subj ect  t o a 
l i mi t i ng i nst r uct i on i nf or mi ng t he j ur y t hat  ( i f  hear say)  t he 
basi s may not  be used f or  subst ant i ve pur poses. "   I d.  at  624.   
Thi s r ul e,  appl i ed when t he j udge i s t he t r i er  of  f act ,  
pr ohi bi t s t he j udge ( as f act - f i nder )  f r om r el y i ng on t he 
subst ance of  t he i nadmi ssi bl e hear say.  



No.   2007AP2827- CRAC 

40 
 

br i ef  accur at el y descr i bes t he ul t i mat e i ssue f or  whi ch t he 

evi dence was pr esent ed,  t her e i s no quest i on t hat  Dr .  Beyer ' s 

t est i mony was pr esent ed f or  t he t r ut h of  t he mat t er  asser t ed.   

See Wi s.  St at .  § 908. 01( 3)  ( " hear say"  i s an out - of - cour t  

st at ement  made by a per son not  t est i f y i ng at  a t r i al  or  hear i ng,  

of f er ed at  a t r i al  or  hear i ng " t o pr ove t he t r ut h of  t he mat t er  

asser t ed" ) . 10  Al t hough t he ci r cui t  cour t  was asked t o make a 

nar r ow l egal  det er mi nat i on about  t he ser i ousness of  t he of f ense,  

t he cour t ' s  det er mi nat i on was based on t he pur por t ed " f act s"  of  

t he of f ense as Dr .  Beyer  descr i bed t hem.   Dr .  Beyer  act ed as a 

condui t  t hr ough whi ch Kl eser  put  t hese f act s i nt o evi dence.   

¶93 We have pr evi ousl y det er mi ned t hat  det ai l s of  t he 

of f ense may be r el evant  t o a det er mi nat i on of  whet her ,  under  

Wi s.  St at .  § 970. 032( 2) ,  t r ansf er r i ng j ur i sdi ct i on of  t he case 

t o j uveni l e cour t  woul d depr eci at e t he ser i ousness of  t he 

of f ense.   These det ai l s,  however ,  may r each t he t r i er  of  f act  

onl y i n accor dance wi t h t he r ul es of  evi dence,  whet her  t hr ough 

t he t est i mony of  t he def endant ,  t he t est i mony of  anot her  per son 

wi t h per sonal  knowl edge of  t he event s,  or  a r ecogni zed except i on 

t o t he hear say r ul e.  

¶94 Kl eser  cont ends t hat  t he cour t ' s  r el i ance on any 

i nadmi ssi bl e hear say const i t ut ed har ml ess er r or .   Agai n,  we 

di sagr ee.   An er r or  wi l l  not  war r ant  r ever sal  i f  t he er r or  does 

                                                 
10 The f act  t hat  Dr .  Beyer ' s t est i mony was used f or  t he 

t r ut h of  t he mat t er  asser t ed i s emphasi zed by t he f act  t hat  her  
t est i mony was pr ovi ded i n r esponse t o Kl eser ' s at t or ney' s 
r equest  t o " expl ai n what  happened t hat  ni ght  as f ar  as you 
under st and i t . "   ( Emphasi s added. )    
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not  af f ect  t he subst ant i al  r i ght s of  t he adver se par t y.   Wi s.  

St at .  § 805. 18;  see St at e v.  Li ndel l ,  2001 WI  108,  ¶69,  245 

Wi s.  2d 689,  629 N. W. 2d 223 ( har ml ess er r or  st at ut e appl i es i n 

cr i mi nal  pr oceedi ngs) .   An er r or  af f ect s t he subst ant i al  r i ght s 

of  a par t y i f  t her e i s a r easonabl e pr obabi l i t y  of  a di f f er ent  

out come,  meani ng a " pr obabi l i t y  suf f i c i ent  t o under mi ne 

conf i dence i n t he out come. "   St at e v.  Dyess,  124 Wi s.  2d 525,  

545,  370 N. W. 2d 222 ( 1985)  ( quot i ng St r i ckl and v.  Washi ngt on,  

466 U. S.  668 ( 1984) ) .   

¶95 A r easonabl e pr obabi l i t y  exi st s t hat  t he out come woul d 

have been di f f er ent  wi t hout  Dr .  Beyer ' s hear say t est i mony f or  

t wo r easons.   Fi r st ,  t he c i r cui t  cour t  c l ear l y used Dr .  Beyer ' s 

t est i mony as a basi s f or  i t s  f i ndi ngs.   The cour t  f ound t hat  

" Cor ey Kl eser  k i l l ed Ron Adams out  of  r age and f ear  af t er  Ron 

Adams t r i ed t o assaul t  [ Kl eser ] . "   Thi s f i ndi ng cl osel y 

par al l el s Dr .  Beyer ' s t est i mony t hat  t he of f ense " was a r age 

r eact i on when [ Kl eser ]  was ver y f ear f ul , "  as wel l  as t he account  

pr ovi ded i n Dr .  Beyer ' s assessment  of  Kl eser .  

¶96 Mor e i mpor t ant ,  Dr .  Beyer ' s hear say t est i mony and 

hear say i n her  assessment  of  Kl eser  wer e t he pr i nci pal  bases f or  

t he c i r cui t  cour t ' s  f i ndi ng t hat  Kl eser  act ed out  of  f ear  and 

r age,  whi ch i n t ur n was t he basi s f or  her  concl usi on t hat  

t r ansf er r i ng j ur i sdi ct i on woul d not  depr eci at e t he ser i ousness 
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of  t he of f ense. 11  Kl eser  poi nt s t o t he c i r cui t  cour t ' s  r el i ance 

on Kl eser ' s st at ement  t o t he pol i ce and a det ect i ve' s t est i mony 

r egar di ng t he per sonal  nat ur e of  t he cr i me.   These addi t i onal  

f act s,  by t hemsel ves,  ar e not  an adequat e basi s f or  t he c i r cui t  

cour t ' s  concl usi on t hat  Kl eser  act ed out  of  f ear  and r age. 12   I n 

l i ght  of  t he c l ose par al l el s  bet ween t he ci r cui t  cour t ' s  

deci s i on and Dr .  Beyer ' s t est i mony,  i t  i s  c l ear  t hat  t he 

t est i mony of  t he of f i cer s pl ayed a r el at i vel y mi nor  r ol e i n t he 

cour t ' s  concl usi on t hat  Kl eser  act ed out  of  f ear  and r age,  

compar ed t o Dr .  Beyer ' s t est i mony.  

¶97 Kl eser  ar gues t hat  t he cour t  exer ci sed i t s di scr et i on 

pr oper l y,  even wi t hout  t he er r oneous bases f or  i t s deci s i on,  

because " t her e i s no r equi r ement  t hat  t he cour t  consi der  one 

                                                 
11 Dr .  Beyer ' s t est i mony cl osel y par al l el s her  wr i t t en 

r epor t .   Dr .  Beyer  t est i f i ed on November  6,  2007.   Det ect i ve 
Loui s Johnson,  who i nt er vi ewed Kl eser ,  and Li eut enant  Ter r ence 
Gor don,  who i nvest i gat ed t he cr i me scene,  di d not  t est i f y unt i l  
t he f ol l owi ng day.   Consequent l y,  Dr .  Beyer  coul d not  and di d 
not  r el y on Det ect i ve Johnson' s t est i mony as a basi s f or  her  
t est i mony.  

12 Al t hough Det ect i ve Johnson t est i f i ed r egar di ng hi s 
i nt er vi ew wi t h Kl eser ,  t he c i r cui t  cour t  di d not  r el y on t hi s 
t est i mony i n i t s deci s i on.   I n t he deci s i on,  v i r t ual l y t he 
ent i r e descr i pt i on of  t he f act s of  t he of f ense was t aken f r om 
Dr .  Beyer ' s wr i t t en r epor t .  

As not ed r epeat edl y,  t he bur den of  pr oof  i s on t he 
def endant  i n a r ever se wai ver  hear i ng.   We can onl y specul at e 
what  woul d have t r anspi r ed i f  Dr .  Beyer  had gi ven not hi ng mor e 
t han her  opi ni on.   The St at e mi ght  not  have cal l ed Det ect i ve 
Johnson t o t est i f y,  or  i t  mi ght  have at t empt ed t o l i mi t  t he 
det ect i ve' s t est i mony i n cr oss- exami nat i on.   The admi ssi on of  
Dr .  Beyer ' s hear say t est i mony of  Kl eser ' s ver si on of  t he of f ense 
changed t he hear i ng.  
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f act or  mor e t han any ot her s. "   Whi l e t hi s i s t r ue,  t he r ever se 

wai ver  st at ut e r equi r es t he j uveni l e t o pr ove each of  t he t hr ee 

el ement s by pr eponder ance of  t he evi dence.   Wi s.  St at .  

§ 970. 032( 2)  ( r equi r i ng t he j uveni l e t o pr ove by pr eponder ance 

of  t he evi dence " al l  of  t he f ol l owi ng" ) .   I f  t he j uveni l e f ai l s 

t o pr ove one of  t hese el ement s,  t he cour t  cannot  gr ant  t he 

r ever se wai ver ,  no mat t er  how compel l i ng t he ot her  t wo el ement s 

may be.   Based on t he ci r cui t  cour t ' s  deci s i on,  i t  i s  c l ear  t hat  

wi t hout  Dr .  Beyer ' s hear say t est i mony,  Kl eser  woul d not  have 

sust ai ned hi s bur den of  pr ovi ng t hat  t r ansf er r i ng j ur i sdi ct i on 

woul d not  depr eci at e t he ser i ousness of  t he of f ense.   Ther ef or e,  

t he cour t  er r oneousl y exer ci sed i t s di scr et i on i n gr ant i ng 

r ever se wai ver .  

2.  Dr .  Beyer ' s Test i mony Regar di ng Kl eser ' s Tr ut hf ul ness 

¶98 We next  addr ess whet her  t he c i r cui t  cour t  er r ed by 

r el y i ng on Dr .  Beyer ' s t est i mony as t o t he t r ut hf ul ness of  

Kl eser ' s hear say.   The St at e ar gues t hat  t hi s t est i mony vi ol at ed 

t he pr i nci pl es ar t i cul at ed i n Jensen,  147 Wi s.  2d 240,  and 

Hasel t i ne,  120 Wi s.  2d 92.   The cour t  of  appeal s di d not  addr ess 

t hi s i ssue but  assumed t hat  Jensen and Hasel t i ne woul d appl y i n 

a r ever se wai ver  hear i ng.   Kl eser ,  316 Wi s.  2d 825,  ¶51.   We 

agr ee wi t h t he cour t  of  appeal s t hat  t he pr i nci pl es ar t i cul at ed 

i n t hose cases appl y,  and hol d t hat  t he c i r cui t  cour t  er r ed by 

r el y i ng on Dr .  Beyer ' s i mper mi ssi bl e vouchi ng t est i mony.  

¶99 I n Hasel t i ne,  t he def endant  was char ged wi t h sexual  

cont act  wi t h hi s daught er .   Hasel t i ne,  120 Wi s.  2d  at  93.   The 

st at e pr esent ed t est i mony of  a psychi at r i st  who opi ned t hat  
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t her e " was no doubt  what soever "  t hat  t he daught er  was an i ncest  

v i ct i m.   I d.  at  96.   The cour t  of  appeal s hel d t hat  t hi s 

t est i mony was i mper mi ssi bl e vouchi ng t est i mony because a j ur y  

can det er mi ne cr edi bi l i t y  wi t hout  t he hel p of  exper t  opi ni on.   

I d.  at  96.   I t  expl ai ned:  

The opi ni on t hat  Hasel t i ne' s daught er  was an i ncest  
v i ct i m i s an opi ni on t hat  she was t el l i ng t he t r ut h.   
Ther e i s no i ndi cat i on t hat  Hasel t i ne' s daught er  had 
any physi cal  or  ment al  di sor der  t hat  mi ght  af f ect  her  
cr edi bi l i t y .   No wi t ness,  exper t  or  ot her wi se,  shoul d 
be per mi t t ed t o gi ve an opi ni on t hat  anot her  ment al l y 
and physi cal l y compet ent  wi t ness i s t el l i ng t he t r ut h.  

I d.  ( c i t at i ons omi t t ed) .  

¶100 I n Jensen,  t he def endant  was char ged wi t h sexual l y 

assaul t i ng hi s s t epdaught er ,  L. J .   Jensen,  147 Wi s.  2d at  243.   

The st at e cal l ed t he gui dance counsel or  at  L. J. ' s  school ,  who 

t est i f i ed t hat  L. J. ' s  behavi or  i n school  was consi st ent  wi t h 

chi l dr en who wer e t he vi ct i ms of  sexual  abuse.   I d.  at  247.   The 

def endant  ar gued t hat  t hi s t est i mony was i nadmi ssi bl e f or  

sever al  r easons,  one of  whi ch was t hat  i t  amount ed t o t est i mony 

about  whet her  L. J.  was t el l i ng t he t r ut h.   I d.  at  249.   The 

cour t  di sagr eed.   I t  hel d t hat  t he t est i mony di d not  const i t ut e 

i mper mi ssi bl e vouchi ng evi dence,  but  was i nst ead of f er ed t o ( 1)  

expl ai n t he cont ext  i n whi ch L. J.  t ol d t he gui dance counsel or  

about  t he assaul t ;  and ( 2)  r ebut  t he def ense' s t heor y t hat  L. J.  

f abr i cat ed t he char ges.   I d.  at  250.   Because a sexual  assaul t  

v i ct i m' s behavi or  " may not  conf or m t o commonl y hel d expect at i ons 

of  how a vi ct i m r eact s t o sexual  assaul t , "  such exper t  t est i mony 

may be hel pf ul  t o a j ur y.   I d.  at  252.  
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¶101 We agr ee wi t h t he St at e t hat  Dr .  Beyer ' s account  of  

t he homi ci de of f ense her e cannot  be di st i ngui shed f r om t he cor e 

pr i nci pl es of  Jensen and Hasel t i ne.   Dr .  Beyer  t est i f i ed:  " My 

opi ni on of  t he of f ense as [ Kl eser ]  descr i bed i t  was t hat  i t  was 

a r age r eact i on when he was ver y f ear f ul . "   Whi l e she di d 

pr ef ace many of  her  st at ement s wi t h " Kl eser  r epor t ed, "  she al so 

descr i bed t he of f ense i n r esponse t o def ense counsel ' s r equest  

t hat  she " expl ai n what  happened t hat  ni ght  as f ar  as you 

under st and i t . "   ( Emphasi s added. )    

¶102 We ar e not  per suaded t hat  t he vouchi ng r ul e becomes 

i nappl i cabl e s i mpl y because a wi t ness does not  use speci f i c  

wor ds such as " I  bel i eve X i s t el l i ng t he t r ut h, "  or  i s 

i nappl i cabl e because X never  t est i f i ed as a wi t ness.   Ther e i s 

no r equi r ement  t hat  an exper t  expl i c i t l y  t est i f y t hat  she 

bel i eves a per son i s t el l i ng t he t r ut h f or  t he exper t ' s  opi ni on 

t o const i t ut e i mpr oper  vouchi ng t est i mony.   I n Hasel t i ne,  f or  

exampl e,  t he exper t  t est i f i ed onl y i mpl i c i t l y  t hat  t he v i ct i m 

was t el l i ng t he t r ut h.   Hasel t i ne,  120 Wi s.  2d at  96.   A 

r equi r ement  t hat  speci f i c  wor ds be used woul d per mi t  t he r ul e t o 

be ci r cumvent ed easi l y.    

¶103 Nor  i s t her e any r eason t o excl ude t he Hasel t i ne r ul e 

i n s i t uat i ons wher e a per son l i ke Kl eser ,  whose st or y i s vouched 

f or  by a wi t ness,  never  act ual l y t est i f i es.   Per mi t t i ng a 

wi t ness t o t est i f y,  i mpl i c i t l y  or  expl i c i t l y ,  t hat  hear say i s 

t r ue woul d aggr avat e an al r eady bad si t uat i on.  

¶104 The essence of  t he r ul e pr ohi bi t i ng vouchi ng t est i mony 

i s t hat  such t est i mony i nvades t he pr ovi nce of  t he f act - f i nder  
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as t he sol e det er mi ner  of  cr edi bi l i t y .   I d.  ( " The cr edi bi l i t y  of  

a wi t ness i s or di nar i l y  somet hi ng a l ay j ur or  can knowl edgeabl y  

det er mi ne wi t hout  t he hel p of  an exper t  opi ni on. " ) .   Thi s 

concer n appl i es even when t he exper t  vouches f or  t he cr edi bi l i t y  

of  someone who does not  t est i f y.   When t he evi dence vouched f or  

i s a hear say decl ar at i on,  t he f act - f i nder  has al r eady been 

depr i ved of  t he oppor t uni t y t o per sonal l y wi t ness t he 

decl ar ant ' s t est i mony.   Al l owi ng an exper t  t o pr esent  hear say 

t est i mony and t hen gi ve an opi ni on as t o t he cr edi bi l i t y  of  t hat  

hear say i nvades t he pr ovi nce of  t he f act - f i nder  even mor e t han 

al l owi ng an exper t  t o t est i f y t o t he cr edi bi l i t y  of  an i n- cour t  

wi t ness.   I n sum,  t he pr i nci pl es under l y i ng t he r ul e f r om Jensen 

and Hasel t i ne appl y wher e an exper t  vouches f or  an out - of - cour t  

decl ar ant .  

¶105 Dr .  Beyer  had no speci al i zed abi l i t y  t o assess t he 

t r ut hf ul ness of  Kl eser ' s account . 13  Al t hough she descr i bed t he 

event s of  t he of f ense,  t her e i s no quest i on t hat  she had no 

per sonal  knowl edge of  t hose event s.   Thus,  her  t est i mony 

i mper mi ssi bl y suggest ed bot h t hat  she bel i eved Kl eser ' s account  

                                                 
13 The Ar i zona Supr eme Cour t  has expl ai ned:  " Psychol ogi st s 

and psychi at r i st s ar e not ,  and do not  c l ai m t o be,  exper t s at  
di scer ni ng t r ut h.  Psychi at r i st s  ar e t r ai ned t o accept  f act s 
pr ovi ded by t hei r  pat i ent s,  not  t o act  as j udges of  pat i ent s '  
cr edi bi l i t y . "   St at e v.  Mor an,  728 P. 2d 248,  255 ( Ar i z.  1986)  
( c i t i ng Peopl e v.  Bl edsoe,  681 P. 2d 291,  300 ( Cal .  1984) ) .  
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and t hat  t he event s act ual l y unf ol ded as Kl eser  had por t r ayed 

t hem. 14 

¶106 Kl eser  suggest s t hat  t he St at e' s vouchi ng ar gument  i s  

essent i al l y  i ndi st i ngui shabl e f r om i t s ar gument  t hat  Dr .  Beyer ' s 

t est i mony was hear say,  because bot h ar e pr emi sed on t he f act  

t hat  Dr .  Beyer  act ed as a " condui t "  f or  Kl eser ' s t est i mony.   As 

we see i t ,  Dr .  Beyer ' s obj ect i onabl e t est i mony was i nadmi ssi bl e 

f or  t wo di st i nct  r easons:  ( 1)  because i t  was hear say;  and ( 2)  

because Dr .  Beyer  i mpl i c i t l y  vouched f or  t hat  hear say.   Thus,  

her  descr i pt i on of  what  Kl eser  sai d was i nadmi ssi bl e f or  one 

r eason,  and her  expl anat i on of  what  happened t he ni ght  of  t he 

event s,  whi ch i mpl i ed t hat  Dr .  Beyer  bel i eved what  Kl eser  sai d,  

i s  i nadmi ssi bl e f or  anot her  r eason.     

¶107 Fi nal l y,  Kl eser  ar gues t hat ,  i f  t he c i r cui t  cour t  

er r ed by r el y i ng upon Dr .  Beyer ' s opi ni on as t o t he t r ut hf ul ness 

of  t he st at ement s,  such er r or  was har ml ess.   Al t hough we ar e 

unabl e t o ascer t ai n f ul l y  what  wei ght  t he c i r cui t  cour t  gave t o 

Dr .  Beyer ' s i mpl i ed vouchi ng of  Kl eser ,  t he cour t  c l ear l y r el i ed 

on t he t est i mony enough t o bel i eve t hat  t he st or y was t r ue.   

Ther ef or e,  t he c i r cui t  cour t ' s  r el i ance on Dr .  Beyer ' s 

i nadmi ssi bl e vouchi ng t est i mony was not  har ml ess er r or .  

                                                 
14 I n ot her  wor ds,  besi des i mpl i c i t l y  t est i f y i ng t hat  she 

bel i eved Kl eser ' s descr i pt i on,  Dr .  Beyer  al so t est i f i ed t hat  
cer t ai n event s,  of  whi ch she di d not  have per sonal  knowl edge,  
occur r ed.   Such t est i mony i s c l ear l y i mper mi ssi bl e.   Wi s.  St at .  
§ 906. 02 ( " A wi t ness may not  t est i f y t o a mat t er  unl ess evi dence 
i s i nt r oduced suf f i c i ent  t o suppor t  a f i ndi ng t hat  t he wi t ness 
has per sonal  knowl edge of  t he mat t er . " ) .  
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3.  Ref usal  t o Al l ow t he St at e' s  Exper t  t o I nt er v i ew Kl eser  

Regar di ng t he Fact s of  t he Of f ense 

¶108 We next  addr ess whet her  t he c i r cui t  cour t  er r ed by 

al l owi ng Dr .  Beyer  t o t est i f y as t o t he f act s of  t he homi ci de 

of f ense wi t hout  per mi t t i ng t he St at e' s exper t ,  Dr .  Col l i ns,  t o 

exami ne Kl eser  r egar di ng t he f act s of  t he of f ense.   Kl eser  

ar gues t hat  t he c i r cui t  cour t ' s  deci s i on,  at t empt i ng t o bal ance 

t he St at e' s i nt er est s agai nst  Kl eser ' s pr i v i l ege agai nst  sel f -

i ncr i mi nat i on,  was wi t hi n t he c i r cui t  cour t ' s  di scr et i on,  

par t i cul ar l y i n l i ght  of  t he f act  t hat  t her e was no est abl i shed 

l aw f or  t he c i r cui t  cour t  t o f ol l ow.  

¶109 We concl ude t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on by r ef usi ng t o al l ow Dr .  Col l i ns t o 

i nt er vi ew Kl eser  r egar di ng t he f act s of  t he of f ense.   I n 

r eachi ng t hi s concl usi on,  we concl ude f i r st  t hat  Kl eser  wai ved 

hi s pr i v i l ege agai nst  sel f - i ncr i mi nat i on by put t i ng hi s account  

of  t he of f ense i nt o i ssue t hr ough hi s exper t .   We concl ude 

second t hat  pr i nci pl es of  f ai r  pl ay ent i t l ed t he St at e t o an 

oppor t uni t y t o r ebut  Kl eser ' s uncor r obor at ed account  of  t he 

of f ense.  

¶110 Thi s cour t  addr essed a def endant ' s wai ver  of  t he 

pr i v i l ege agai nst  sel f - i ncr i mi nat i on i n St at e v.  Davi s,  2002 WI  

75,  254 Wi s.  2d 1,  645 N. W. 2d 913.   I n Davi s,  t hi s cour t  

addr essed whet her  a def endant  may pr esent  Ri char d A. P.  

t est i mony,  whi ch i s " exper t  t est i mony t o show t hat  t he def endant  

l acks t he char act er i st i cs of  a sexual  of f ender  and i s t her ef or e 

unl i kel y t o have commi t t ed t he al l eged sexual  assaul t . "   I d. ,  
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¶9. 15  Af t er  set t i ng out  t he r equi r ement s f or  t he admi ssi on of  

Ri char d A. P.  evi dence,  t he cour t  f ocused on whet her  a def endant  

who i nt ends t o i nt r oduce Ri char d A. P.  evi dence wai ves hi s 

pr i v i l ege agai nst  sel f - i ncr i mi nat i on and may be compel l ed t o 

under go an exami nat i on by t he st at e' s exper t .   I d. ,  ¶27.  

¶111 The cour t  l ooked at  t wo appr oaches t o t he i ssue of  

whet her  a def endant  may be compel l ed t o under go an exami nat i on 

by a st at e exper t .   The cour t  not ed t hat  some cour t s concl ude 

t hat  a compul sor y exami nat i on i s const i t ut i onal l y per mi ssi bl e,  

not  because t he def endant  has wai ved t he r i ght  t o be f r ee f r om 

sel f - i ncr i mi nat i on,  but  because t he st at e must  be af f or ded t he 

same oppor t uni t y t o obt ai n t he t ype and qual i t y of  psychol ogi cal  

eval uat i on as t he def endant  when t he def endant  r ai ses t he i ssue 

of  hi s ment al  capaci t y.   I d. ,  ¶34.   " The over r i di ng concer n i n 

such cases i s t hat  t he f i nder  of  f act  must  be gi ven a f ai r  and 

f ul l  assessment  of  t he def endant ' s cul pabi l i t y  when t he 

def endant  r ai ses t hi s i ssue. "   I d.   I n cont r ast ,  ot her  cour t s 

have hel d t hat  a compul sor y exami nat i on by t he st at e i s  

per mi ssi bl e because t he def endant  has wai ved t he pr i v i l ege 

agai nst  sel f - i ncr i mi nat i on by showi ng hi s i nt ent  t o i nt r oduce 

exper t  psychi at r i c t est i mony i n suppor t  of  a def ense r el at ed t o 

hi s ment al  capaci t y.   I d. ,  ¶35.  

                                                 
15 The name of  t hi s evi dence der i ves f r om St at e v.  Ri char d 

A. P. ,  223 Wi s.  2d 777,  791,  589 N. W. 2d 674 ( Ct .  App.  1998) ,  i n 
whi ch t he cour t  of  appeal s per mi t t ed an exper t  t o t est i f y t hat  
t he def endant  " di d not  show any evi dence of  any di agnosabl e 
sexual  di sor der . "  
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¶112 The Davi s cour t  appr oved St at e v.  Br i and,  547 A. 2d 235 

( N. H.  1988) ,  a New Hampshi r e case i nvol v i ng a def endant  who 

r ai sed bat t er ed woman' s syndr ome,  t o concl ude t hat  a compul sor y 

exami nat i on coul d occur  onl y af t er  t he def endant  wai ved her  

r i ght  agai nst  sel f - i ncr i mi nat i on.   Davi s,  254 Wi s.  2d 1,  ¶36.   

The Davi s cour t  quot ed t he New Hampshi r e cour t :  

Because t he exper t ' s  t est i mony i s t hus pr edi cat ed on 
t he def endant ' s st at ement s,  t he l at t er  ar e expl i c i t l y  
or  i mpl i c i t l y  pl aced i n evi dence t hr ough t he t est i mony 
of  t he exper t  dur i ng hi s di r ect  and cr oss- exami nat i on.   
Si nce a def endant  woul d wai ve hi s pr i v i l ege agai nst  
compel l ed sel f - i ncr i mi nat i on i f  he t ook t he st and and 
made t hose same st at ement s hi msel f ,  hi s deci s i on t o 
i nt r oduce hi s account  of  r el evant  f act s i ndi r ect l y 
t hr ough an exper t  wi t ness shoul d l i kewi se be t r eat ed 
as a wai ver  obl i gat i ng hi m t o pr ovi de t he same access 
t o t he St at e' s exper t  t hat  he has gi ven t o hi s own.  

I d. ,  ¶36 ( quot i ng Br i and,  547 A. 2d at  239) .  

¶113 The cour t  hel d t hat  Davi s di d not  wai ve hi s r i ght  

s i mpl y by pr esent i ng Ri char d A. P.  evi dence,  because such 

evi dence was not  a di r ect  chal l enge t o an el ement  of  t he cr i me.   

I d. ,  ¶37.   But  t he cour t ,  echoi ng Br i and,  hel d t hat  wai ver  may 

occur  i f  t he i nt r oduct i on of  evi dence amount s " t o not hi ng mor e 

t han t he def endant ' s own deni al  of  t he cr i me t hr ough a 

sur r ogat e. "   I d. ,  ¶39.    

¶114 The f act s of  t hi s case ar e c l oser  t o Br i and t han t o 

Davi s,  i n t hat  Kl eser  wai ved hi s pr i v i l ege agai nst  sel f -

i ncr i mi nat i on by put t i ng hi s account  of  t he of f ense i nt o i ssue 

t hr ough hi s exper t .   We f i nd Davi s ' s expl anat i on of  t he 

c i r cumst ances i n whi ch a def endant  ( i nt r oduci ng Ri char d A. P.  
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evi dence)  wai ves hi s pr i v i l ege agai nst  sel f - i ncr i mi nat i on t o be 

par t i cul ar l y apt  her e:  

I f  [ t he def endant ' s]  di scl osur e st at ement  shows t hat  
t he exper t  wi l l  ei t her  expl i c i t l y  or  i mpl i c i t l y  
pr ovi de t est i mony r egar di ng r el evant  f act s sur r oundi ng 
t he al l eged cr i me t hat  amount s t o t he def endant ' s own 
deni al  of  t he cr i me,  t he cour t  may t hen or der  t he 
def endant  t o under go a r eci pr ocal  exami nat i on f r om t he 
st at e based on t he f act  t hat  t he def endant  has wai ved 
hi s or  her  r i ght  agai nst  sel f - i ncr i mi nat i on.   I n t hi s 
way,  t he def endant  i s per mi t t ed t o i nt r oduce exper t  
opi ni on t est i mony pur suant  t o Ri char d A. P.  but  
r est r i ct ed f r om i nt r oduci ng st at ement s t hat  amount  t o 
not hi ng mor e t han t he def endant ' s own st at ement s on 
t he cr i me.  

I d. ,  ¶40.  

¶115 Kl eser  ar gues t hat  t hi s r easoni ng f r om Davi s i s not  

appl i cabl e because Davi s speci f i cal l y per t ai ned t o Ri char d A. P.  

evi dence as i t  i mpl i cat ed t he def endant ' s gui l t  or  i nnocence.   

We di sagr ee.   Al t hough t he i ssue at  a r ever se wai ver  hear i ng i s 

not  gui l t  or  i nnocence,  we see no r eason why a di f f er ent  r ul e 

shoul d appl y when t he def endant  i s seeki ng r ever se wai ver  under  

Wi s.  St at .  § 970. 032( 2) .   The r easoni ng f r om Davi s i s not  

l i mi t ed t o cases wher e t he def endant  was pr esent i ng Ri char d A. P.  

evi dence t o pr ove hi s i nnocence.   Rat her ,  t he r el evant  i nqui r y 

f r om Davi s i s whet her  " t he def endant  uses t he exper t  as a 

sur r ogat e t o asser t  hi s or  her  own st at ement s about  f act s on t he 

cr i me and t her eby wai ves t he r i ght  agai nst  sel f - i ncr i mi nat i on. "   

Davi s,  254 Wi s.  2d 1,  ¶3.  I n Davi s,  because t he exper t  evi dence 

was " c i r cumst ant i al  evi dence of  [ t he def endant ' s]  i nnocence, "  

t he st at e coul d adequat el y r ebut  t he t est i mony wi t hout  a 



No.   2007AP2827- CRAC 

52 
 

r eci pr ocal  exami nat i on. 16  I d. ,  ¶38.   Her e,  on ot her  hand,  Kl eser  

wai ved hi s r i ght  agai nst  sel f - i ncr i mi nat i on by usi ng Dr .  Beyer  

as a sur r ogat e t o asser t  hi s own st at ement s about  t he cr i me,  and 

t he St at e was put  at  an unf ai r  di sadvant age when t he cour t  

pr ohi bi t ed Dr .  Col l i ns f r om i nt er vi ewi ng Kl eser  r egar di ng t he 

of f ense.  

¶116 Kl eser  cont ends t hat ,  because Dr .  Col l i ns had 

suf f i c i ent  bases f or  her  opi ni on,  t he St at e was not  har med by 

t he ci r cui t  cour t ' s  r ul i ng.   But  t he St at e had no pr act i cal  

oppor t uni t y t o r ebut  Kl eser ' s account  of  what  happened t he ni ght  

                                                 
16 A number  of  cour t s,  gener al l y addr essi ng t he si t uat i on i n 

whi ch a def endant  pl aces hi s ment al  st at e at  i ssue,  have 
r easoned t hat  t he st at e woul d be at  a di sadvant age i f  i t  wer e 
not  al l owed t o i ndependent l y exami ne t he def endant .   See Est el l e 
v.  Smi t h,  451 U. S.  454,  465 ( 1981)  ( " When a def endant  asser t s 
t he i nsani t y def ense and i nt r oduces suppor t i ng psychi at r i c 
t est i mony,  hi s s i l ence may depr i ve t he St at e of  t he onl y 
ef f ect i ve means i t  has of  cont r over t i ng hi s pr oof  on an i ssue 
t hat  he i nt er j ect ed i nt o t he case. " ) ;  St at e v .  Shackar t ,  858 
P. 2d 639,  645 ( Ar i z.  1993)  ( " To hol d ot her wi se woul d depr i ve t he 
st at e of  t he onl y adequat e means t o cont est  t he concl usi ons of  a 
def ense psychi at r i c exper t . " ) ;  Mi t chel l  v.  St at e,  192 P. 3d 721,  
723 ( Nev.  2008)  ( not  al l owi ng t he st at e t o exami ne " woul d per mi t  
[ t he def endant ]  t o enj oy t he unf ai r  asymmet r y of  bei ng abl e t o 
i nt r oduce def ense exper t  wi t ness t est i mony based upon per sonal  
i nt er vi ews whi l e denyi ng St at e exper t  wi t nesses t he same 
access" ) .  
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of  t he of f ense. 17  Because Kl eser  was not  on t he s t and,  t he St at e 

coul d not  cr oss- exami ne hi m.   The St at e was l i mi t ed t o r ebut t i ng 

Dr .  Beyer ' s concl usi ons——whi ch wer e based on Kl eser ' s f i r st - hand 

account  of  t he of f ense——usi ng onl y Dr .  Beyer ' s exami nat i on of  

Kl eser ,  t he cr i mi nal  compl ai nt ,  and t he t est i mony of  pol i ce 

of f i cer s.   Thus,  t he St at e was at  a ser i ous di sadvant age i n 

at t empt i ng t o r ebut  Dr .  Beyer ' s concl usi on t hat  Kl eser  commi t t ed 

t he of f ense out  of  r age and f ear .  

¶117 I n sum,  because Kl eser  wai ved hi s pr i v i l ege agai nst  

sel f - i ncr i mi nat i on by put t i ng t he f act s of  t he of f ense at  i ssue 

t hr ough Dr .  Beyer ,  and because t hi s put  t he St at e at  a ser i ous 

di sadvant age,  t he St at e was ent i t l ed t o have an exper t  exami ne 

Kl eser  r egar di ng t hose f act s.   Accor di ngl y,  we concl ude t hat  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on by al l owi ng 

Dr .  Beyer  t o t est i f y r egar di ng t he of f ense whi l e pr ohi bi t i ng Dr .  

Col l i ns f r om i nt er vi ewi ng Kl eser  r egar di ng t he same event s.   We,  

of  cour se,  ar e not  suggest i ng t hat  a per son l i ke Kl eser  must  

submi t  t o an exami nat i on by a st at e exper t  i n s i t uat i ons wher e 

                                                 
17 Thus,  t he f act s her e ar e di st i ngui shabl e f r om t he f act s 

i n St at e v.  Davi s,  2002 WI  75,  254 Wi s.  2d 1,  645 N. W. 2d 913.   
I n Davi s,  t he cour t  ul t i mat el y f ound t hat  t he exper t ' s  t est i mony 
" di d not  r equi r e [ t he exper t ]  t o i nqui r e i nt o t he r el evant  f act s 
sur r oundi ng t he case, "  i d. ,  ¶41,  and t her ef or e t he st at e coul d 
ef f ect i vel y r ebut  t he Ri char d A. P.  evi dence wi t hout  al l owi ng t he 
st at e' s exper t  t o per sonal l y i nt er vi ew t he def endant .   Dr .  
Beyer ' s t est i mony i s c l ear l y unl i ke t he t est i mony i n Davi s,  
because Dr .  Beyer  bot h based her  opi ni on on Kl eser ' s descr i pt i on 
of  t he of f ense and t est i f i ed as t o t hat  descr i pt i on.   Thi s i s 
pr eci sel y t he s i t uat i on t hat  Davi s hel d woul d const i t ut e a 
wai ver  of  t he pr i v i l ege agai nst  sel f - i ncr i mi nat i on.  
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t he per son has not  wai ved t he pr i v i l ege agai nst  sel f -

i ncr i mi nat i on.  

D.  Appr opr i at eness of  Remand f or  a New Rever se Wai ver  Hear i ng 

¶118 Fi nal l y,  t he St at e ar gues t hat  t he cour t  of  appeal s 

deci s i on t o r emand f or  a new r ever se wai ver  hear i ng i s moot  

because Kl eser  i s now over  t he age of  18,  and t her ef or e no 

j uveni l e di sposi t i ons coul d be i mposed upon hi m.   Kl eser  ar gues 

t hat  t her e i s no moot ness pr obl em because t he St at e f i l ed a 

del i nquency pet i t i on bef or e Kl eser  t ur ned 17,  and t her ef or e t he 

j uveni l e cour t  r et ai ns j ur i sdi ct i on.  

¶119 Under  t he Juveni l e Just i ce Code,  no di sposi t i onal  

opt i ons woul d be avai l abl e f or  Kl eser  i f  t he c i r cui t  cour t  chose 

t o or der  r ever se wai ver .   Kl eser  cor r ect l y poi nt s out  t hat  t he 

j uveni l e cour t  woul d r et ai n j ur i sdi ct i on because a pet i t i on 

al l egi ng Kl eser  del i nquent  was f i l ed bef or e he t ur ned 17.   See 

Wi s.  St at .  § 938. 12( 2) .   However ,  we do not  see t he j uveni l e 

cour t ' s  aut hor i t y t o i ssue a di sposi t i onal  or der  af t er  t he 

j uveni l e t ur ns 18,  as t he st at ut e r epeat edl y uses t he phr ase 

" made bef or e t he j uveni l e at t ai ns 18 year s of  age. "   See Wi s.  

St at .  § 938. 355( 4) .    

¶120 Wi sconsi n St at .  § 938. 34( 4h)  pr ovi des f or  a " ser i ous 

j uveni l e of f ender  pr ogr am"  t hat  al l ows a j uveni l e t o r emai n i n 

cust ody unt i l  t he age of  25.   However ,  t he st at ut e pr ovi di ng f or  

t er mi nat i on of  di sposi t i onal  or der s st at es,  i n r el evant  par t :  

Except  as pr ovi ded i n s.  938. 368,  an or der  under  s.  
938. 34( 4h)  made bef or e t he j uveni l e at t ai ns 18 year s 
of  age shal l  appl y f or  5 year s af t er  t he dat e on whi ch 
t he or der  i s  gr ant ed,  i f  t he j uveni l e i s adj udi cat ed 
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del i nquent  [ f or  cer t ai n of f enses]  or  unt i l  t he 
j uveni l e r eaches 25 year s of  age,  i f  t he j uveni l e i s 
adj udi cat ed del i nquent  f or  commi t t i ng an act  t hat  
woul d be puni shabl e as a Cl ass A f el ony i f  commi t t ed 
by an adul t .  

Wi s.  St at .  § 938. 355( 4) ( b)  ( emphasi s added) .  

¶121 The f act  t hat  t hi s st at ut e expl i c i t l y  per mi t s 

pl acement  i n t he pr ogr am by a di sposi t i onal  or der  " made bef or e 

t he j uveni l e at t ai ns 18 year s of  age, "  but  cont ai ns no pr ovi s i on 

f or  a di sposi t i onal  or der  made af t er  18 year s of  age,  i ndi cat es 

t hat  t hi s di sposi t i onal  opt i on i s not  avai l abl e af t er  a j uveni l e 

t ur ns 18.   Ther ef or e,  i f ,  somehow,  Kl eser ' s case wer e t r i ed i n 

j uveni l e cour t ,  he woul d not  be el i gi bl e f or  pl acement  i n t he 

ser i ous j uveni l e of f ender  pr ogr am.  

¶122 The f act  t hat  Kl eser  i s no l onger  el i gi bl e f or  t he 

ser i ous of f ender  pr ogr am does not  r ender  t hi s case moot .   A case 

i s moot  when " a deci s i on i n t he mat t er  wi l l  not  have any 

pr act i cal  ef f ect  upon an exi st i ng l egal  cont r over sy. "   Rot h v.  

Laf ar ge School  Di st .  Bd.  of  Canvasser s,  2004 WI  6,  ¶13,  268 

Wi s.  2d 335,  677 N. W. 2d 599.   Cl ear l y,  a deci s i on i n t hi s mat t er  

woul d have a pr act i cal  ef f ect  upon t he l egal  cont r over sy.   Thi s 

deci s i on st i l l  af f ect s whet her  Kl eser  goes f r ee,  i s gi ven 

anot her  chance at  a r ever se wai ver  hear i ng,  or  r emai ns i n adul t  

cr i mi nal  cour t .  

¶123 Al t hough we concl ude t hat  t hi s mat t er  i s not  moot ,  we 

concl ude t hat  a r emand f or  a new r ever se wai ver  hear i ng i s not  

appr opr i at e under  t hese f act s.   Remand i s t he appr opr i at e cour se 

of  act i on " [ w] hen an appel l at e cour t  i s  conf r ont ed wi t h 

i nadequat e f i ndi ngs and t he evi dence r espect i ng mat er i al  f act s 
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i s i n di sput e. "   Wur t z v.  Fl ei schman,  97 Wi s.  2d 100,  108,  293 

N. W. 2d 155 ( 1980) .   That  s i t uat i on i s not  pr esent  her e.   Kl eser  

was gi ven a f ul l  oppor t uni t y t o pr esent  evi dence at  t he r ever se 

wai ver  hear i ng.   The ci r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on by admi t t i ng i nadmi ssi bl e evi dence and r el y i ng on 

t hat  evi dence,  but  t hese er r or s di d not  r ender  t he r ecor d 

i nadequat e f or  us t o make a det er mi nat i on.  

¶124 To us,  t he r ecor d demonst r at es t hat  Kl eser  f ai l ed t o 

meet  hi s bur den of  pr ovi ng t hat  ( 1)  i f  convi ct ed,  t he j uveni l e 

coul d not  r ecei ve adequat e t r eat ment  i n t he cr i mi nal  j ust i ce 

syst em;  ( 2)  t r ansf er r i ng j ur i sdi ct i on t o j uveni l e cour t  woul d 

not  depr eci at e t he ser i ousness of  t he of f enses;  and ( 3)  

r et ai ni ng j ur i sdi ct i on i s not  necessar y t o det er  t he j uveni l e or  

ot her  j uveni l es f r om commi t t i ng t he v i ol at i ons of  whi ch t he 

j uveni l e i s accused.   We do not  per cei ve any er r or  t hat  

pr ej udi ced Kl eser ;  r at her ,  we see er r or s t hat  pr ej udi ced t he 

St at e.   Remandi ng f or  a new r ever se wai ver  hear i ng woul d ser ve 

onl y t o gi ve Kl eser  anot her  oppor t uni t y t o meet  a bur den of  

pr oof  t hat  he f ai l ed t o meet  when gi ven a f ul l ,  f ai r  oppor t uni t y  

t o do so.   Thi s i s not  an appr opr i at e r eason t o r emand.   See 

St at e v.  Rewol i nski ,  159 Wi s.  2d 1,  32,  464 N. W. 2d 401 ( 1990)  

( " The r ul e per mi t t i ng r emand shoul d not  be used si mpl y t o gi ve a 

par t y t he oppor t uni t y t o do what  i t  shoul d have done bef or e. " ) .   

Ther ef or e,  we concl ude t hat  r emand i s not  appr opr i at e under  

t hese f act s.  

¶125 As pr evi ousl y st at ed,  t he def endant  i n a r ever se 

wai ver  hear i ng must  pr ove t hr ee st at ut or y el ement s by a 
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pr eponder ance of  t he evi dence.   Wi s.  St at .  § 970. 032( 2) .   Kl eser  

was r equi r ed t o pr ove,  not wi t hst andi ng pr obabl e cause t hat  he 

commi t t ed f i r st - degr ee i nt ent i onal  homi ci de ( Wi s.  St at .  

§ 940. 01( 1) ( a) ) ,  subst ant i al  bat t er y ( § 940. 19( 2) ) ,  and bat t er y 

by a pr i soner  ( § 940. 20( 1) ) ,  t hat  hi s t r ansf er  f r om cr i mi nal  

cour t  t o j uveni l e cour t  " woul d not  depr eci at e t he ser i ousness 

of "  t he of f enses or  under mi ne det er r ence.    

¶126 I n 1997 Domi ni c E. W.  st r uck a counsel or  at  t he Et han 

Al l en School  f or  Boys.   Waukesha Count y Ci r cui t  Judge Lee 

Dr eyf us Jr .  conduct ed a r ever se wai ver  hear i ng and t r ansf er r ed 

Domi ni c E. W.  t o j uveni l e cour t .   The per suasi ve ar gument s of  

Domi ni c E. W. ' s counsel  at  t hat  t i me hel p us t o put  t hi s case i n 

per spect i ve.   Domi ni c ' s counsel  ar gued:  

 Super i nt endent s at  Et han Al l en and Li ncol n Hi l l s  
School s r epor t  t hat  about  120 bat t er i es t o st af f  
member s have occur r ed si nce December ,  1993.   Thi s i s 
t he f i r st  case i n whi ch a t r i al  cour t  exer ci sed i t s 
di scr et i on t o t r ansf er  a bat t er y t o j uveni l e cour t .  

 .  .  .  .   

As t he t r i al  cour t  al so cor r ect l y not ed,  sec.  
970. 032( 2)  i s di scr et i onar y,  not  mandat or y.   I t  does 
not  r equi r e al l  j uveni l es char ged wi t h bat t er y t o 
cor r ect i onal  of f i cer s t o be t r i ed i n adul t  cour t .   By 
i t s unambi guous t er ms,  i t  expr essl y gi ves j udges t he 
di scr et i on t o t r ansf er  j ur i sdi ct i on over  some of  t hose 
cases back t o j uveni l e cour t .  

 .  .  .  .   

 Wi t h r egar d t o t he ser i ousness of  t he of f ense,  at  
sec.  970. 032( 2) ( b) ,  t he cour t  expr essed i t s 
sensi t i v i t y t o t he concer ns addr essed by t he st at ut e,  
when i t  st at ed " c l ear l y i t  has t o be vi ewed as a 
ser i ous of f ense any t i me a st af f  member  i s i nj ur ed or  
ot her wi se bat t er ed. "   On t he ot her  hand,  when one 
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consi der s t he r ange of  act i ons encompassed by t he t er m 
" bat t er y, "  t her e was ampl e evi dence t hat  t hi s was a 
l ess ser i ous bat t er y t han ot her s.  

 [ A] s t he cour t  not ed,  t hi s bat t er y was a s i mpl e 
bat t er y whi ch woul d have been a mi sdemeanor ,  had i t  
not  i nvol ved a st af f  member  of  a cor r ect i onal  
f aci l i t y .   I t  di d not  cause subst ant i al  bodi l y har m or  
gr eat  bodi l y har m,  and i t  di d not  i nvol ve a v i ct i m who 
was el der l y or  physi cal l y di sabl ed,  .  .  .  

 The " ser i ousness of  t he of f ense, "  must  al so be 
consi der ed i n t he cont ext  of  t he t ype of  cr i me whi ch 
r esul t s i n adul t  char ges bei ng f i l ed pur suant  t o sec.  
938. 183 ( 1) ,  St at s.   Domi ni c ' s of f ense was cl ear l y 
l ess ser i ous t han f i r st - degr ee i nt ent i onal  homi ci de,  
f i r st - degr ee r eckl ess homi ci de,  second- degr ee 
i nt ent i onal  homi ci de,  and at t empt ed f i r st - degr ee 
i nt ent i onal  homi ci de,  t he of f enses char ged i n adul t  
cour t  pur suant  [ t o]  sec.  938. 183( 1) ( am) ,  St at s.   
( Emphasi s added. )  

¶127 I n t hi s case,  Kl eser  di d not  di sput e t hat  t he deceased 

suf f er ed at  l east  20 bl ows t o t he head,  30 st ab wounds t o t he 

neck,  and var i ous ot her  wounds.   He admi t t ed t o a pol i ce of f i cer  

t hat  he st abbed t he deceased i n t he neck mul t i pl e t i mes wi t h a 

pai r  of  sci ssor s af t er  he r eal i zed t hat  t he man was st i l l  al i ve.   

He i s char ged wi t h t wo addi t i onal  f el oni es i nvol v i ng v i ol ence t o 

a f el l ow pr i soner .   We concl ude t hat  t r ansf er r i ng t hi s 19- year -

ol d def endant  t o j uveni l e cour t  woul d depr eci at e t he ser i ousness 

of  t he of f enses and under mi ne det er r ence.  

I V.  CONCLUSI ON 

¶128 We concl ude,  f i r st ,  t hat  a j uveni l e has a r i ght  t o a 

r ever se wai ver  hear i ng af t er  t he cr i mi nal  cour t  f i nds pr obabl e 

cause t o bel i eve t hat  t he j uveni l e has commi t t ed t he excl usi ve 

or i gi nal  j ur i sdi ct i on v i ol at i on or  v i ol at i ons of  whi ch he i s 

accused.   I n a r ever se wai ver  hear i ng,  t he j uveni l e must  pr ove 
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al l  el ement s set  out  i n § 970. 032( 2) ( a) ,  ( b) ,  and ( c)  by a 

pr eponder ance of  t he evi dence.   I f  t he j uveni l e f ai l s  t o meet  

hi s bur den of  pr oof ,  he shal l  be r et ai ned f or  pr osecut i on i n t he 

cr i mi nal  cour t .   Thus,  t he j uveni l e must  be gi ven r easonabl e 

l at i t ude t o of f er  admi ssi bl e evi dence t o sat i sf y hi s bur den on 

t he t hr ee el ement s.   Thi s i ncl udes evi dence about  t he of f ense,  

suppl ement i ng t he f act s used t o est abl i sh pr obabl e cause,  t o put  

t he of f ense i n cont ext .   The j uveni l e may not  of f er  evi dence i n 

t he r ever se wai ver  hear i ng f or  t he pur pose of  cont r adi ct i ng t he 

of f ense char ged.   The pl ace t o of f er  evi dence f or  t he pur pose of  

cont r adi ct i ng t he of f ense char ged i s t he pr el i mi nar y 

exami nat i on.  

¶129 Second,  we concl ude t hat  t he c i r cui t  cour t  er r ed i n 

gr ant i ng r ever se wai ver  her e,  f or  t hr ee r easons.   ( 1)  The cour t  

subst ant i vel y r el i ed on i nadmi ssi bl e hear say t est i mony f r om Dr .  

Beyer  descr i bi ng t he event s of  t he of f ense;  ( 2)  t he cour t  

al l owed Dr .  Beyer  t o of f er  i nadmi ssi bl e opi ni on t est i mony 

r egar di ng Kl eser ' s t r ut hf ul ness;  and ( 3)  t he cour t  er r oneousl y 

pr ohi bi t ed t he St at e' s psychol ogi st  f r om i nt er vi ewi ng Kl eser  

r egar di ng t he f act s of  t he of f ense whi l e per mi t t i ng Dr .  Beyer  t o 

t est i f y as a condui t  f or  Kl eser ' s account  of  t he f act s of  t he 

of f ense.  

¶130 Fi nal l y,  we concl ude t hat  r emand f or  a new r ever se 

wai ver  hear i ng woul d not  be appr opr i at e under  t hese f act s.  

¶131 Consequent l y,  we af f i r m t he dec i s i on of  t he cour t  of  

appeal s r ever si ng t he ci r cui t  cour t  or der  t r ansf er r i ng 

j ur i sdi ct i on of  t hi s case t o t he j uveni l e cour t ,  but  we r ever se 
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t he cour t  of  appeal s '  or der  r emandi ng t he case f or  a new r ever se 

wai ver  hear i ng,  and r emand t he case t o adul t  cr i mi nal  cour t  f or  

t r i al .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t  and r ever sed i n par t ,  and t he cause i s r emanded 

t o t he c i r cui t  cour t .  
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¶132 ANN WALSH BRADLEY,  J.    (concurring in part, 

dissenting in part).  I  agr ee wi t h t he maj or i t y t hat  t he 

j uveni l e must  be gi ven r easonabl e l at i t ude t o of f er  admi ssi bl e 

evi dence f or  t he pur pose of  meet i ng hi s bur den t o pr ove t he 

t hr ee el ement s f or  r ever se wai ver .   Maj or i t y op. ,  ¶84.   I  al so 

agr ee wi t h t he maj or i t y t hat  t he j uveni l e may of f er  evi dence at  

t he r ever se wai ver  hear i ng t hat  cont r adi ct s t he of f ense char ged 

as l ong as t he pr of f er ed evi dence i s r el evant  t o any of  t he 

t hr ee el ement s f or  r ever se wai ver  under  Wi s.  St at .  § 970. 032.   

I d.    

¶133 Al t hough t he maj or i t y cor r ect l y set s f or t h t he l aw i n 

much of  i t s  di scussi on,  I  di sagr ee wi t h t he maj or i t y i n i t s 

appl i cat i on of  t he l aw.   Speci f i cal l y,  I  par t  ways wi t h t he 

maj or i t y when i t  concl udes t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n i t s evi dent i ar y r ul i ngs.   

Addi t i onal l y,  I  di sagr ee wi t h t he maj or i t y when i t  subst i t ut es 

i t s j udgment  f or  t hat  of  t he c i r cui t  cour t  on t he di scr et i onar y 

det er mi nat i on of  whet her  a t r ansf er  t o j uveni l e cour t  woul d 

undul y depr eci at e t he ser i ousness of  t he of f ense.   Accor di ngl y,  

I  r espect f ul l y concur  i n par t  and di ssent  i n par t .    

I  

¶134 The maj or i t y concl udes t hat  t he c i r cui t  cour t  er r ed by 

( 1)  r el y i ng on i nadmi ssi bl e hear say t est i mony f r om Dr .  Beyer  

descr i bi ng t he event s of  t he of f ense;  ( 2)  per mi t t i ng Dr .  Beyer  

t o vouch f or  Kl eser ' s cr edi bi l i t y ;  and ( 3)  pr ohi bi t i ng t he 

St at e' s psychol ogi st  f r om i nt er v i ewi ng Kl eser  about  t he f act s of  

t he of f ense.   I t  f ur t her  concl udes t hat  t he c i r cui t  cour t  
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er r oneousl y exer ci sed i t s di scr et i on because,  as a mat t er  of  

l aw,  Kl eser  f ai l ed t o pr ove t hat  t r ansf er r i ng t he case t o 

j uveni l e cour t  woul d not  undul y depr eci at e t he ser i ousness of  

t he of f ense.   I d. ,  ¶124.   

¶135 Unl i ke t he maj or i t y,  I  det er mi ne t hat  t he c i r cui t  

cour t  di d not  er r oneousl y exer ci se i t s di scr et i on:  ( 1)  even i f  

t he c i r cui t  cour t  er r oneousl y r el i ed on hear say t est i mony 

pr esent ed by Dr .  Beyer ,  such r el i ance was not  har mf ul  because 

essent i al l y  t he same i nf or mat i on was pr esent ed t hr ough t he 

t est i mony of  anot her  wi t ness;  ( 2)  t he r ecor d does not  suppor t  

t he maj or i t y ' s concl usi on t hat  Dr .  Beyer  i mper mi ssi bl y vouched 

f or  Kl eser ' s cr edi bi l i t y ;  ( 3)  t he maj or i t y er r oneousl y l i mi t s 

t he f l exi bi l i t y  of  t he c i r cui t  cour t  t o bal ance t he compet i ng 

i nt er est s of  pr ot ect i ng t he j uveni l e' s Fi f t h Amendment  pr i v i l ege 

agai nst  sel f - i ncr i mi nat i on and t he need of  t he St at e t o pr esent  

r ebut t al  t est i mony;  and ( 4)  t he maj or i t y i mpr oper l y subst i t ut es 

i t s j udgment  f or  t hat  of  t he c i r cui t  cour t  when i t  concl udes 

t hat  t he t r ansf er  woul d undul y depr eci at e t he ser i ousness of  t he 

of f ense.    

¶136 I  concl ude t hat  t hi s case shoul d be r emanded t o t he 

c i r cui t  cour t  f or  a det er mi nat i on of  whet her ,  gi ven t he cur r ent  

age of  t he " j uveni l e, "  r ever se wai ver  i s appr opr i at e or  even 

f easi bl e.   I f  not ,  I  agr ee wi t h t he maj or i t y t hat  j ur i sdi ct i on 

shoul d r emai n i n adul t  cr i mi nal  cour t .     

I I  

¶137 The maj or i t y cor r ect l y st at es t hat  t he cour t  was 

per mi t t ed t o consi der  Dr .  Beyer ' s opi ni on and t hat  Dr .  Beyer ' s 
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opi ni on coul d be based on i nadmi ssi bl e evi dence.   I d. ,  ¶91,  n. 9.   

Fur t her ,  i t  expl ai ns t hat  Wi s.  St at .  § 907. 03 i s not  a hear say 

except i on,  and an exper t ' s  r el i ance on i nadmi ssi bl e evi dence t o 

f or m an opi ni on does not  r ender  t hat  evi dence admi ssi bl e.   I d.   

These st at ement s accur at el y descr i be t he l aw.     

¶138 However ,  i n appl y i ng t he l aw t o t hese f act s,  t he 

maj or i t y det er mi nes t hat  " wi t hout  Dr .  Beyer ' s  hear say t est i mony,  

Kl eser  woul d not  have sust ai ned hi s bur den of  pr ovi ng t hat  

t r ansf er r i ng j ur i sdi ct i on woul d not  depr eci at e t he ser i ousness 

of  t he of f ense. "   I d. ,  ¶97.   I  do not  necessar i l y  agr ee wi t h t he 

maj or i t y ' s concl usi on t hat  Dr .  Beyer ' s opi ni on cont ai ned 

i nadmi ssi bl e hear say. 1  However ,  even i f  i t  di d,  I  concl ude t hat  

t he er r or  was har ml ess and t hat  wi t hout  t hi s evi dence,  Kl eser  

woul d have sust ai ned hi s bur den.    

¶139 The maj or i t y t akes i ssue wi t h t he c i r cui t  cour t ' s  

r el i ance on f act s pr esent ed by Dr .  Beyer .   I t  concl udes t hat  Dr .  

Beyer ' s hear say t est i mony and r epor t  " wer e t he pr i nci pal  bases 

f or  t he c i r cui t  cour t ' s  f i ndi ng t hat  Kl eser  act ed out  of  f ear  

and r age. "   I d. ,  ¶96.   Thi s asser t i on i s not  suppor t ed by t he 

r ecor d.    

                                                 
1 See Dani el  D.  Bl i nka,  Wi sconsi n Pr act i ce Ser i es:  Wi sconsi n 

Evi dence,  § 803. 04 at  754- 58 ( 3d ed.  2008)  ( di scussi ng Wi s.  
St at .  § 908. 03( 4) ,  st at ement s f or  pur poses of  medi cal  di agnosi s  
or  t r eat ment ) .   " Put  di f f er ent l y,  t he f act  t hat  an exper t  was 
consul t ed sol el y  f or  t he pur pose of  gi v i ng t est i mony af f ect s 
onl y t he wei ght  t o be gi ven t he st at ement ,  not  admi ssi bi l i t y . "   
I d.  at  756.   " The r ul e expr essl y per mi t s some l at i t ude r egar di ng 
st at ement s whi ch r el at e how t he condi t i on occur r ed,  pr ovi ded t he 
cause of  t he af f l i c t i on i s r easonabl y per t i nent  t o t he di agnosi s 
or  t r eat ment . "   I d.  at  757.  
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¶140 As t he maj or i t y  set s f or t h,  Dr .  Beyer  t est i f i ed t hat  

Kl eser  r el at ed t he f ol l owi ng f act s about  t he ni ght  of  t he 

i nci dent :  Kl eser  dr ank a l ot  of  al cohol  t hat  ni ght .   He r ecei ved 

a phone cal l  f r om Adams,  who of f er ed t o pay hi m t o pose nude,  as 

he had done bef or e.   Kl eser  agr eed.   The " usual  scenar i o"  

unf ol ded when he got  t o t he apar t ment .   Kl eser  was sur pr i sed 

when Adams want ed t o have sex,  and he t ol d Adams no.   Adams 

at t acked hi m and t r i ed t o r ape hi m.   Kl eser ' s pant s wer e ar ound 

hi s ankl es,  and he coul d not  r eal l y move.   Adams was on t op of  

Kl eser  as t hey st r uggl ed.   Adams was choki ng Kl eser ,  who coul d 

not  br eat he.  Kl eser  f el t  power l ess and f el t  l i ke he was goi ng t o 

pass out .   Kl eser  gr abbed a hammer  and hi t  Adams unt i l  he coul d 

escape.   I d. ,  ¶28.    

¶141 These f act s c l osel y par al l el  t he f act s t hat  Kl eser  

pr ovi ded t o Det ect i ve Johnson dur i ng a cust odi al  i nt er vi ew.   

Bot h par t i es deemed Johnson' s t est i mony admi ssi bl e evi dence.   He 

t est i f i ed t hat  Kl eser  r el at ed t he f ol l owi ng f act s:  Kl eser  had 

met  Adams sever al  mont hs bef or e and had gone t o Adams'  apar t ment  

f i ve or  s i x t i mes pr evi ousl y.   Kl eser  woul d di sr obe and " pose 

nude basi cal l y f or  Mr .  Adams[ . ] " .      

¶142 Johnson t est i f i ed t hat  t he ni ght  of  t he i nci dent ,  

" upon comi ng over  t o Mr .  Adams'  apar t ment ,  [ ]  Mr .  Adams want ed 

t o engage i n some t ype of  sexual  i nt er cour se wi t h hi m. "   Kl eser  

" di d not  want  t o engage i n havi ng any t ype of  sex wi t h Mr .  

Adams. "   Kl eser  sai d t hat  Adams " t r i ed t o f or ce hi msel f  i n hi m 

and he act ual l y put  hi s hands on Cor ey[ . ] "   Adams " appr oached 

hi m and t r i ed t o st i ck hi s di ck i n hi s ass[ . ] "   " [ I ] t  was a 
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physi cal  al t er cat i on and st r uggl e and somet hi ng[ . ] "   " [ T] her e 

was a poi nt  i n t i me when Mr .  Adams had gr abbed hi m and t r i ed t o 

choke at  hi m[ . ] "   Kl eser  " sai d he gr abbed a hammer "  and t hat  he 

was abl e t o " f end [ hi m]  of f . "   

¶143 The f act s of  t he of f ense,  as t est i f i ed t o by Dr .  

Beyer ,  ar e near l y i dent i cal  t o t he f act s l at er  t est i f i ed t o by 

Det ect i ve Johnson.   I f  t he c i r cui t  cour t  er r ed by per mi t t i ng Dr .  

Beyer  t o t est i f y about  Kl eser ' s account  of  t he i nci dent ,  I  

concl ude t hat  er r or  was har ml ess.   

¶144 The maj or i t y al so t akes i ssue wi t h t he c i r cui t  cour t ' s 

concl usi on t hat  Kl eser  k i l l ed Adams out  of  f ear  and r age.   I d. ,  

¶96.   Yet ,  t her e i s no r eason t hat  t he c i r cui t  cour t  shoul d not  

have r el i ed on Dr .  Beyer ' s exper t  opi ni on t hat  Kl eser  act ed out  

of  f ear  and r age.   An exper t  i s  al l owed t o base an opi ni on on 

i nadmi ssi bl e evi dence,  and t hat  exper t  can t est i f y as t o her  

opi ni on i n cour t . 2  The concl usi on t hat  Kl eser  act ed out  of  f ear  

and r age i s an exper t  opi ni on.   The maj or i t y acknowl edges t hat  

t he cour t  was per mi t t ed t o r el y on Dr .  Beyer ' s exper t  opi ni on.   

Ther ef or e,  t he c i r cui t  cour t  di d not  er r  by r el y i ng on Dr .  

Beyer ' s exper t  opi ni on t hat  Kl eser  act ed out  of  f ear  and r age.    

I I I  

                                                 
2 I n a f oot not e,  t he maj or i t y i ndi cat es t hat  Dr .  Beyer  coul d 

not  have r el i ed on Det ect i ve Johnson' s t est i mony i n f or mul at i ng 
her  concl usi on t hat  Kl eser  act ed out  of  f ear  and r age.   Maj or i t y  
op. ,  ¶96,  n. 11.   I n maki ng t hi s asser t i on,  t he maj or i t y conf uses 
t he i ssues.    Dr .  Beyer  di d not  need t o r el y on Det ect i ve 
Johnson' s account  of  t he f act s.   Because exper t s may r el y on 
i nadmi ssi bl e evi dence i n f or mul at i ng an opi ni on,  Dr .  Beyer  was 
ent i t l ed t o r el y on Kl eser ' s own descr i pt i on of  t he f act s.  
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¶145 The maj or i t y al so accur at el y expl ai ns t hat  an exper t  

cannot  vouch f or  t he cr edi bi l i t y  of  a wi t ness and t hat  t he 

exper t  need not  expl i c i t l y  st at e t hat  she bel i eves a per son i s 

t el l i ng t he t r ut h f or  t he opi ni on t o const i t ut e i mpr oper  

vouchi ng t est i mony.   I d. ,  ¶102.   However ,  t he maj or i t y er r s i n 

i t s appl i cat i on of  t hese r ul es.  

¶146 As t he maj or i t y  r epor t s,  Dr .  Beyer  never  expl i c i t l y 

t est i f i ed about  t he cr edi bi l i t y  of  Kl eser ' s account .   Unl i ke t he 

maj or i t y,  I  concl ude t hat  t her e was no i mpl i c i t  vouchi ng,  

ei t her .   I n f act ,  t he maj or i t y  t r eads on danger ous t er r i t or y 

when i t  concl udes as a mat t er  of  l aw t hat  t hi s t ype of  exper t  

t est i mony i s a vi ol at i on of  t he l ongst andi ng r ul e t hat  pr ohi bi t s 

a wi t ness f r om t est i f y i ng about  t he ver aci t y of  anot her  wi t ness.   

See St at e v.  Hasel t i ne,  120 Wi s.  2d 92,  352 N. W. 2d 673 ( Ct .  App.  

1984) .  

¶147 The maj or i t y acknowl edges t hat  Dr .  Beyer  pr ef aced many 

of  her  st at ement s wi t h t he phr ase,  " Kl eser  r epor t ed. "   Maj or i t y 

op. ,  ¶101.   The onl y phr ase t he maj or i t y poi nt s  t o as i mpr oper  

vouchi ng i s act ual l y a st at ement  f r om Kl eser ' s at t or ney,  who 

r equest ed t hat  Dr .  Beyer  " expl ai n what  happened t hat  ni ght  as 

f ar  as you under st and i t . "   I d.   I t  t hi s  cont ext ,  i t  i s  c l ear  

t hat  t he at t or ney was aski ng Dr .  Beyer  t o r el at e t he event s t hat  

Kl eser  had descr i bed,  r at her  t han aski ng her  t o of f er  an opi ni on 

about  Kl eser ' s t r ut hf ul ness.   The maj or i t y has not  poi nt ed t o 

any por t i on of  Dr .  Beyer ' s t est i mony t hat  of f er ed an opi ni on on 

Kl eser ' s cr edi bi l i t y .   
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¶148 The quest i ons asked by Kl eser ' s at t or ney and t he 

r esponses pr ovi ded by Dr .  Beyer  ar e s i mi l ar  t o quest i ons and 

answer s r out i nel y made i n cour t r ooms ar ound t he st at e.   To 

el evat e a quest i on pr ef aced wi t h " as you under st and i t "  and t he 

r esponse " Kl eser  r epor t ed"  t o t he hei ght  of  a Hasel t i ne 

v i ol at i on set s up an unwor kabl e evi dent i ar y st andar d f or  

l i t i gant s,  at t or neys,  and t he ci r cui t  cour t s.   

I V 

¶149 The maj or i t y concl udes t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on by r ef usi ng t o al l ow t he 

St at e' s psychol ogi st  t o i nt er vi ew Kl eser  about  t he f act s of  t he 

of f ense.   I d. ,  ¶109.   I t  expl ai ns t hat  " Kl eser  wai ved hi s 

pr i v i l ege agai nst  sel f - i ncr i mi nat i on by put t i ng hi s account  of  

t he of f ense i nt o i ssue t hr ough hi s exper t . "   I d.   

¶150 The Uni t ed St at es Supr eme Cour t  has expl ai ned " i f  a 

def endant  r equest s [ a psychi at r i c]  eval uat i on or  pr esent s 

psychi at r i c evi dence,  t hen,  at  t he ver y l east ,  t he pr osecut i on 

may r ebut  t hi s pr esent at i on wi t h evi dence f r om t he r epor t s of  

t he exami nat i on t hat  t he def endant  r equest ed. "   Buchanan v.  

Kent ucky,  483 U. S.  402,  422- 23 ( 1987) .   " The def endant  woul d 

have no Fi f t h Amendment  pr i v i l ege agai nst  t he i nt r oduct i on of  

t hi s psychi at r i c t est i mony by t he pr osecut i on. "   I d.  at  423.  

¶151 Her e,  t he pr i mar y pur pose of  exper t  t est i mony f r om 

bot h psychol ogi s t s was t o assess whet her  Kl eser ' s t r eat ment  

needs coul d be met  i n adul t  cour t .   The r ecor d r ef l ect s t hat  t he 

c i r cui t  cour t  was cogni zant  of  t he need t o bal ance t he St at e' s 

r i ght  t o pr esent  r ebut t al  t est i mony and Kl eser ' s pr i v i l ege 
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agai nst  sel f - i ncr i mi nat i on.   I t  f ashi oned a sol ut i on wher e t he 

St at e' s psychol ogi st  coul d i nt er vi ew Kl eser ,  wi t hout  an at t or ney 

pr esent ,  and ask hi m quest i ons about  any subj ect  except  f or  t he 

f act s of  t he of f ense.    

¶152 Cour t s need t he f l exi bi l i t y  t o f ashi on a sol ut i on t o 

addr ess t hese compet i ng i nt er est s gi ven t he f act s and pr ocedur e 

of  t he i ndi v i dual  case.   Her e,  I  appl aud t he ef f or t s of  t he 

c i r cui t  cour t  j udge i n f ashi oni ng a sol ut i on t o addr ess t he 

compet i ng i nt er est s.   The maj or i t y,  i nst ead,  f i nds as a mat t er  

of  l aw t hat  i t  was an er r oneous exer ci se of  di scr et i on.     

¶153 The St at e' s psychol ogi st  had access t o t he i nt er vi ew 

conduct ed by Det ect i ve Johnson and t he i nt er vi ew conduct ed by 

Dr .  Beyer .   She was al so per mi t t ed t o exami ne Kl eser ,  wi t hout  an 

at t or ney pr esent ,  about  any subj ect  except  t he f act s of  t he 

of f ense.   Based on her  exami nat i on of  Kl eser  and ot her  sour ces,  

t he St at e' s psychol ogi st  was abl e t o pr ovi de di agnoses " t o a 

r easonabl e degr ee of  pr of essi onal  cer t ai nt y. "      

¶154 Gi ven t he compet i ng i nt er est s of  t he St at e' s r i ght  t o 

r ebut  Dr .  Beyer ' s concl usi ons and Kl eser ' s pr i v i l ege agai nst  

sel f - i ncr i mi nat i on,  cour t s shoul d be per mi t t ed f l exi bi l i t y  t o 

use t hei r  di scr et i on and f ashi on a r easonabl e sol ut i on.   I  

concl ude t hat  t he bal ance st r uck by t he c i r cui t  cour t  was not  an 

er r oneous exer ci se of  di scr et i on.       

V 

¶155 Fi nal l y,  t he maj or i t y concl udes——appar ent l y as a 

mat t er  of  l aw——t hat  t r ansf er r i ng t he case t o j uveni l e cour t  

woul d undul y depr eci at e t he ser i ousness of  t he of f ense.   
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Maj or i t y op. ,  ¶127.   I n so concl udi ng,  i t  subst i t ut es i t s own 

j udgment  f or  t he c i r cui t  cour t ' s  exer ci se of  di scr et i on.  

¶156 Ther e ar e some det er mi nat i ons t hat  seem 

qui nt essent i al l y  wi t hi n t he pr ovi nce of  t he c i r cui t  cour t ' s  

sound exer ci se of  di scr et i on,  and a c i r cui t  cour t  shoul d be 

accor ded gr eat  l at i t ude when maki ng t hese di scr et i onar y 

det er mi nat i ons.   I  concl ude t hat  t he det er mi nat i on of  whet her  

t r ansf er  t o j uveni l e cour t  woul d undul y  depr eci at e t he 

ser i ousness of  t he of f ense i s  one such det er mi nat i on.   " A 

deci s i on t o r et ai n or  t r ansf er  j ur i sdi ct i on i n a r ever se wai ver  

s i t uat i on [ under  Wi s.  St at .  § 970. 032]  i s a di scr et i onar y 

deci s i on f or  t he t r i al  cour t . "   St at e v.  Domi ni c E. W. ,  218 

Wi s.  2d 52,  56,  579 N. W. 2d 282 ( Ct .  App.  1998) .  

¶157 Each day,  cour t s ar ound t hi s st at e make a s i mi l ar  

det er mi nat i on.   Dur i ng sent enci ng,  a cour t  must  consi der  

pr obat i on as t he f i r st  al t er nat i ve,  but  may r ej ect  pr obat i on i f  

i t  f i nds t hat  i t  woul d " undul y depr eci at e t he ser i ousness of  t he 

of f ense. "   St at e v.  Gal l i on,  2004 WI  42,  ¶44,  270 Wi s.  2d 535,  

678 N. W. 2d 197.   I  f i nd no pr i nci pl ed di st i nct i on bet ween t he 

degr ee of  l at i t ude t hat  shoul d be accor ded t o t hese 

di scr et i onar y det er mi nat i ons.   I f  an appel l at e cour t  can 

subst i t ut e i t s j udgment  f or  t hat  of  t he c i r cui t  cour t  and 

det er mi ne as a mat t er  of  l aw t hat  t r ansf er  t o j uveni l e cour t  

woul d undul y depr eci at e t he ser i ousness of  t he of f ense,  an 

appel l at e cour t  can do l i kewi se when assessi ng whet her  pr obat i on 

undul y depr eci at es t he ser i ousness of  t he of f ense.   Thi s coul d 

i nvi t e count l ess appeal s.  
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¶158  An appel l at e cour t  shoul d sust ai n a di scr et i onar y 

deci s i on i f  t he c i r cui t  cour t  exami ned t he r el evant  f act s,  

appl i ed a pr oper  st andar d of  l aw,  and usi ng a demonst r at ed 

r at i onal  pr ocess,  r eached a dec i s i on t hat  a r easonabl e j udge 

coul d r each.   Loy v.  Bunder son,  107 Wi s.  2d 400,  414- 15,  320 

N. W. 2d 175 ( 1982) .   I  concl ude t hat  i s what  t he c i r cui t  cour t  

di d her e.   Absent  an er r oneous exer ci se of  di scr et i on,  an 

appel l at e cour t  shoul d not  subst i t ut e i t s own j udgment  f or  t hat  

of  t he c i r cui t  cour t ——even i f  i t  woul d have deci ded t he i ssue 

di f f er ent l y.   See Kol upar  v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2004 

WI  112,  ¶22,  275 Wi s.  2d 1,  683 N. W. 2d 58.   

¶159 Because I  concl ude t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on,  I  woul d af f i r m i t s r ever se 

wai ver  det er mi nat i on.   However ,  gi ven t he passage of  t i me and 

t he cur r ent  age of  t he " j uveni l e, "  I  r ecogni ze t hat  r ever se 

wai ver  may no l onger  be appr opr i at e or  even f easi bl e.   On 

r emand,  I  woul d i nst r uct  t he c i r cui t  cour t  t o det er mi ne i f  

r ever se wai ver  i s st i l l  appr opr i at e.   I f  t he c i r cui t  cour t  

det er mi nes t hat  i t  i s  not ,  j ur i sdi ct i on shoul d r emai n i n adul t  

cr i mi nal  cour t .   For  t he r easons set  f or t h above,  I  r espect f ul l y 

concur  i n par t  and di ssent  i n par t .     

¶160 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence/ di ssent .   
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