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NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2007AP2886
(L.C. No. 2007CV44)

STATE OF W SCONSI N ) I N SUPREME COURT

The Saddl e Ri dge Cor porati on,
Pl aintiff-Respondent, Fl LED

V.
JUN 18, 2010

Board of Review for Town of Pacific,

David R Schanker

Def endant - Appel | ant - Peti ti oner. derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Reversed.

M1 SH RLEY S. ABRAHAMSQON, C.J. This is a review of an
unpubl i shed decision of the court of appeals,® which affirmed an
order of the Crcuit Court for Colunbia County, Janmes Evenson,
Judge. The circuit court or der granted Saddle Ridge
Corporation's petition for a wit of certiorari pursuant to Ws.

Stat. § 70.47(13) (2007-08),2 and vacated the determination by

! Saddle Ridge Corp. v. Bd. of Review for Town of Pacific,
No. 2007AP2886, unpublished slip op. (Ws. C. App. Aug. 27,
2009) .

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.
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the Board of Review of the Town of Pacific affirmng a property
tax assessnent agai nst Saddl e Ri dge.

12 The question presented is whether Saddle R dge was
properly assessed by the Town of Pacific for property tax due on
41 tax parcels in three condom niuns devel oped by Saddl e Ri dge.
These parcels correspond to 41 condomnium units that are
declared and platted in the condom nium instrunments but were not
constructed at the tinme they were assessed by the Town. As
stated by the Town, the issue is, "W is responsible for paying
property taxes on declared but unbuilt condom ni um units?"?

13 For the reasons set forth, we conclude that the Board
"acted according to law' in assessing Saddle Ridge for the
unbuilt units. Saddle R dge owns the declared but unbuilt
condom nium units and these unbuilt units are tax parcels, the
assessnment value of which is assessed to Saddle Ridge.
Accordingly, we reverse the decision of the court of appeals,
which affirmed the order of the circuit court. The Board of
Review for the Town of Pacific got it right. Saddl e Ridge's
petition for a wit of certiorari should have been denied by the

circuit court.

® Two other issues were presented: (1) Is the property in
condom ni uns assessable to its beneficial owner, just as all
other real property is assessable to its beneficial owner? (2)
Is the condom nium developer the beneficial owner of the
decl ared but unbuilt units?

Because we conclude that Saddle Ridge is responsible as the
owner for paying property taxes on the declared but unbuilt
condom nium units based on our analysis of the statutes, we need
not address these other two issues.

2
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I

14 Before setting out the facts giving rise to this case,
we briefly review the |aw of condom niuns in Wsconsin.

15 The condomnium form of ownership "is strictly a
creature of statute in the United States and does not exist
wi t hout enabling |egislation."* Chapter 703 of the Wsconsin
st at ut es, entitled the Condom nium Ownership Act, gover ns
condomi ni uns.

16 To create a condom nium a condom nium decl aration and
a plat must be filed with the register of deeds.? The
condomniumis defined as the property that has been subject to
a condom nium declaration wunder the statutes. Ws. Stat.
§ 703.02(4). Once the declaration and plat are properly
recorded, the condom nium exi sts regardl ess of whether any units
have been constructed. Ws. Stat. § 703.07(1).

17 The Condom nium Ownership Act establishes mandatory
provisions for the contents of both the declaration and the
plat. Ws. Stat. 88 703.09, 703.11

18 The person who creates a condom nium by subjecting the
property to a condom nium declaration is referred to as the
"declarant."” Ws. Stat. § 703.02(7).

19 The condom nium property is mde up of two |ega

conponents: "units" and "common el enents.”

* Mchael S. Geen et al., Wsconsin Condom nium Law
Handbook 8§ 1.4 (3d ed. 2006).

® Ws. Stat. § 703.07; see also Green, supra n.4, § 4.10.

3
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10 "Units" are defined by Ws. Stat. 8§ 703.02(15) as the
"part of a condom nium intended for any type of independent use,
i ncluding one or nore cubicles of air . . . or one or nore roomns
or enclosed spaces located on one or nore floors, or parts
thereof, in a building." The declaration nust contain a
description of each unit and the condom nium plat nust designate
every unit wthin the condomniumat the tine it is filed. Ws.
Stat. 8§ 703.11(3). Designating units creates tax parcels. Ws.
Stat. 8§ 703.21(1). I ndi vidual unit owners hold legal title to
the condomniumunits. Ws. Stat. 88 703.02(17), 703.05.

11 The "common el enents” are "all of a condom ni um except
its units.” W s. St at . 8§ 703.02(2). The condom ni um
declaration must contain "a general description” of the comon
el ements. Ws. Stat. 8§ 703.09(1)(d). Every unit owner owns an
undi vided percentage interest in the common el enents. W s.
Stat. § 703.13(1). The decl aration nmust set out the percentage
i nt erest "appurt enant to each unit." W s. St at .
88 703.09(1)(e), 703.13. The percentage interests nust "have a
permanent character” and generally nmay not be changed w thout
the witten consent of all wunit owners and their nortgagees.
Ws. Stat. 8§ 703.13(4).

112 A decl arant may establish the condom nium as
"expandabl e" by following the requirenents set out in Ws. Stat.
§ 703. 26. The declarant may then add property and additional
units to the condom nium To do so, the declarant nust record
an anmendnent to the declaration that states the new percentage
interests of the unit owners and nmust record an addendum to the

4
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condom nium plat that includes detail and information about the
new property, as required in the original plat, including a

survey of the added property, building plans, and information

about the units and common el enents. Ws. Stat. § 703.26(3),
703.11(2).
113 O her statutory provisions wll be discussed bel ow

We now set out the facts giving rise to the dispute.
[

14 Saddl e Ri dge devel oped three condom niuns at issue in
the present case and is the declarant of each condom nium?®
Saddle Ridge recorded the condom nium declarations and plats
showing all the wunits, including the presently unbuilt ones.
The record before us contains only undated excerpts of the
condom nium instrunments, but at least one of the three
condom niuns was apparently first declared as a condom nium in
1968. Saddl e Ridge has the sole right to develop and sell the
unbuilt units.

115 1In 2006, each of the three condom niuns included sone
unbuilt units. In the three condom niunms, 41 units are included

in the declarations and plats but are not yet constructed.’

® The three condomi niuns are Saddl e Ri dge Est at es
Condom nium The Forest at Swan Lake Village Condom nium and
Saddl e Ri dge Condom ni um

" In 2006, Saddle Ridge Estates included 132 built units and
17 unbuilt wunits; The Forest at Swan Lake Village Condom nium
included 42 built and 20 wunbuilt wunits; the Saddle Ridge
Condom ni um included 127 built and 4 unbuilt units.
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These 41 declared condom nium units correspond to the 41 tax
parcel s Saddl e Ri dge contests.

116 The condom niunms are  subject to property tax
assessnment by the Town of Pacific. In 2005, and apparently in
preceding years, the Town assessed these parcels to Saddle
Ri dge. The 2005 assessnent value for each of the 41 parcels was
$5, 000. 8

117 1n 2006, the assessnent value for each of the unbuilt
units increased. The Town sent Notice of Assessnent to Saddle
Ri dge, assessing each of the 41 parcels at $32, 000. The table
identifying the parcels and assessnent values is titled "Real
Estate Sites." It identifies which condom nium each parcel is
within and gives both a unit nunmber and a tax parcel nunber for
each. The Assessnent table lists the size of each parcel as
"0.0000" acres.

18 Saddle Ridge contested the 2006 assessnents. In its

obj ection, Saddle Ri dge explained its reason for challenging the

assessnment values of the 41 parcels: "These parcels are bare
land and will not become a unit until a structure is added.
These parcels cannot be sold." \Were it was required to state

an opinion of the "fair market value of the property,” Saddle

Ridge stated: "The land is owned by Saddle Ridge Estates

8 Al'though docunentation of prior tax years is not part of
the record here, at the hearing before the Board of Review, one
menber of the Board commented, "that assessnent rate went
uncontested for ten years.™
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Association."® Saddle Ridge then added, "$00.00 should be
t axed. " °

119 Saddle Ridge signed a stipulation with the Board of
Review, waiving the right to have a separate hearing on each
parcel and agreeing that the 41 objections would be consolidated
t oget her into one hearing.

20 The Board of Review held a hearing on Saddl e Ridge's
consol i dated objections on Novenber 2, 2006. At the hearing,
the Board heard from representatives of Saddle R dge and from
the Assessor.!! Saddle Ridge's representatives maintained that
each parcel was not a condom nium "unit" and would not becone a
unit "until it is four walls or a cubicle of air or a building."
Saddle Ridge relied on Ws. Stat. 8 703.21, which states in part
that "[n]either the building, the property nor any of the conmon
el ements shall be deened to be a parcel separate fromthe unit."

21 In particular, one Saddl e R dge representative argued:

"W are being taxed . . . [for] wunits that do not exist. Al

® Saddle Ridge Estates Association is the association of
unit owners wthin the Saddle Ridge Estates condonmnium a
distinct entity from Saddl e Ri dge Corporation, the declarant and
devel oper of the condom ni uns.

1 Fromthe record it appears that Saddle Ridge filed both a
single objection covering all 41 contested parcels, as well as
41 individual objection fornms, one for each parcel. Each stated
nearly identical reasons for objection to the assessnent.

However, in the individual objections, rather than "$00.00
should be taxed," Saddle R dge stated "@ value—eannot tax
devel opnent rights."

1 The Board heard testinobny and debated the issue at
length. The transcript of the hearing is 115 pages | ong.
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there is there is land. . . . it's bare land owned by the
condom ni um association. . . . | cannot sell that |[and. They
own it. | have devel opnental rights through the Saddle Ridge
Cor por ati on. Wen | develop a building and nmake a cubicle of
air around it, | can sell it . . . ." Saddle R dge urged that
"we should get no tax on those parcels . . . because the
association owns them. . . ." At one point in the hearing, the

Board chair asked a Saddle Ridge representative, "You' re saying
it doesn't becone value until it's sold[?]" The response was,
"Until it becones a unit."

22 Saddle Ridge acknowl edged at the hearing that the
parcels are declared as units by the condom nium declarations,
wth tax parcel nunbers assigned by the county. One board
menber queried, "[Why are these even separate tax parcels when
they don't exist?" And Saddle Ri dge responded, "W have to
declare how many units we're going to build in there when you
declare a condomnium . . . And that's when the county picks it
up and assigned [sic] separate tax parcels.”

23 The discussion at the hearing also addressed how the
assessor had arrived at the $32,000 assessnent value. Two
qualified assessors were present. The board was inforned that
the assessor's office used software approved by the Wsconsin
Depart ment of Revenue and used throughout the state and that the
assessnment for the parcels had been derived using "conparable
vacant sales of condo land that 1is marketable." These
conparabl e sal es were described as "land condom niuns,"” in which
the vacant lots were available for sale before construction.

8
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24 In contrast, the condom niunms at issue here are not
"l'and condom ni uns." Saddl e Ridge could not sell any vacant
land in the condom niuns at issue here.

25 The assessor testified that "[a]ll conparable sales
were adjusted for differences in subject properties,” and stated
that "there are, unfortunately, no vacant sales in the Saddle
Ri dge" that could be used for conparison. One Board nenber, who
|ater argued that the assessnent value should be less than
$32, 000, stated that "there's [sic] no conparable sales fromthe
appel | ant because they can't sell vacant units. The conparabl e
sales . . . were for |and condos; different animal."

26 Saddle Ridge did not present the Board of Review with
alternative conparables or suggest a |lower valuation. I t
mai ntai ned that the assessnent value of each unit should be
zero.

27 After considerable discussion, sone nenbers of the
Board noved to reduce the assessment to $5, 000. No nenber of
the Board noved to support Saddle Ridge's position that the
parcels could not be taxed to Saddle Ridge at all. The notions
to alter the assessnent value failed, and the $32, 000 assessnent
was uphel d.

28 Saddl e Ri dge contested the determ nation of the Board
by filing a petition for a wit of certiorari in Colunbia County
Crcuit Court, pursuant to Ws. Stat. 8§ 70.47(13). The circuit
court granted Saddle Ridge's petition and renmanded the matter to

the Board, "to vacate the assessnent agai nst Saddl e Ridge."
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129 In its analysis the circuit court referenced the
definition of "unit" from the Condom nium Omership Act, Ws.

Stat. § 703.02(15), and Alum num Industries Corp. v. Canelot

Trails Condom nium Corp., 194 Ws. 2d 574, 535 Nw2d 74 (C.

App. 1995), which interpreted that definition. The circuit
court also reviewed the definition of "unit" in the condom nium
decl arations and concluded that "[t]hese definitions clearly and
unequi vocal ly state that the |and under each of the condom ni um
units is a comon area and not part of that wunit. Because the
| ands constitute a comon el enent they belong to the
associ ations and other unit owners on a percentage basis."

30 The circuit court therefore determned that because
"Saddle Ridge is not the actual or beneficial owner of the
forty-one parcels it is not subject to taxation thereon.”" The
circuit court comented that "even though Saddl e Ridge provided
no estimate of value before the board, failure to do so does not
invalidate the petition because Saddle R dge is not the proper
party to be assessed.™

131 The Town appeal ed. The court of appeals was sharply
di vi ded. The majority affirmed the order of the circuit court.
The majority opinion anal yzed the assessnent in terns of "vacant
land reserved for developnent wthin a partially devel oped
condom ni um project."” The nmajority opinion expressly stated

that "we do not address the issue of whether a nunicipality nmay

10
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assess a condom nium developer for the devel opnent value
of . . . a declared but unbuilt unit."??

132 The majority opinion also rejected the Town's position
of applying a "beneficial owner shi p" test, stating that
"inmposing a comon |aw test of ownership for tax assessnent
purposes would be inappropriate in the condom nium context
because the legislature has adopted a conprehensive statutory
schene that addresses condom nium ownership rights .

[ T]his schenme explicitly provides that ownership of the type of
property at issue here . . . is determned under the terns of
t he declaration . n13

133 Judge Dykman dissented, arguing that the majority
opinion erred by analyzing the "vacant |and" and that "[i]n
reality, the assessnent was for forty-one 'units' that Saddle
Ri dge owned."'* He proclained that as a consequence, "[i]f the
majority is correct, Saddle R dge has found the Holy Gail of
real estate taxation. Not only can Saddle Ridge transfer its
real estate taxes to others, it <can avoid property taxes
entirely, fromthe tine it or any |andowner fornms a condom ni um

until the tinme the first structure is built B

12 saddl e Ridge Corp. v. Bd. of Review for Town of Pacific,
No. 2007AP2886, unpublished slip op., 121 n.10 (Ws. C. App.
Aug. 27, 2009).

¥ 1d., f10.
4 1d., 7124 (Dykman, J., dissenting).
15 1d., 123 (Dykman, J., dissenting).

11
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134 Judge Dykman agreed that "[t]here is no dispute that
all of the land or dirt in Saddle Ridge's condom niuns"” is part
of the comon elenents of the condom nium rather than being
condom nium "units."® He concluded, however, that this
characterization "does not change the fact that the declared but
unbuilt units are also "units,' with corresponding interests in
the common elenents. . . . Saddle Ridge has not addressed the
real issue—whether its declared but wunbuilt wunits establish
parcel s subject to taxation. | have concluded that they do."?

135 W are generally in agreenent wth Judge Dyknman's

anal ysis and reverse the decision of the court of appeals.?®

16 135 (Dykman, J., dissenting)

Id.,
" 1d., 742 (Dykman, J., dissenting).

8 W also note that in its brief and argument here, Saddle
Ri dge has abandoned the "doubl e taxation" argunent raised before
the Board of Review and the court of appeals. In any event the
argunment is not supported. No docunentation of the taxation of
other wunit owners is in the record to establish whether nore
than one party has been taxed for the value of the parcels in
di spute here. As Judge Dykman observed in his dissent at the
court of appeals, even if there had been such a double taxation,
it was to the detrinent of the other unit owners, not to Saddle
Ri dge:

Saddl e Ridge does not have standing to conplain about
the assessnents of units it doesn't own. Saddle Ridge
could conplain that its pro-rata share of the common
el ements is excessive because the common el enents were

too highly assessed. But it doesn't nmmke that
assertion. Saddle Ridge <can conplain about the
valuation of its parcels, an issue | address |later,
but 1 have concluded that its declared but wunbuilt
units establish parcels subject to assessnent and
t axati on. If there was any double taxation, it did

not affect Saddl e Ri dge.

12
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11
136 Certiorari review under Ws. Stat. § 70.47(13) is
limted to a review of the record nade before the board of
revi ew. The court does not conduct its own factual inquiry and
may not admit any new evi dence.
137 On certiorari, the court is limted to considering

four factors:
(1) whether the Board acted within its jurisdiction;
(2) whether the Board acted according to |aw,

(3) whet her the Board's action was arbitrary,
oppressive, or unreasonable, representing its wll
rather than its judgnent; and

(4) whether the evidence was such that the board m ght
reasonably make the order or determnation in
questi on. °

138 Review in the instant case falls under the second
factor: Did the Board act according to | aw?

139 Wth regard to the first factor, the Board acted
Withinits jurisdiction. No one asserts otherw se.

40 Wth regard to the third factor, no allegation is

made, and no evidence appears in the record, that the Board's

Saddle Ridge Corp. v. Bd. of Review for Town of Pacific, No.
2007AP2886, wunpublished slip op., 943 (Ws. C. App. Aug. 27,
2009) (Dykman, J., dissenting).

9 Nankin v. Village of Shorewood, 2001 W 92, 920, 245
Ws. 2d 86, 630 N.W2d 141.

20 1 d.

13
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action was arbitrary, oppressive, or unreasonable, representing
its will rather than its judgnent.

41 Wth regard to the fourth factor, an assessnent "made
in accordance with the statutory mandate nust be upheld if it
can be supported by any reasonable view of the evidence."?! "The
presunptions are all in favor of the rightful action of the
board. "2

142 Here, a reasonable view of the evidence before the
Board supports the Board's determnation of the assessnent
val ue. The assessor used conparable property, adjusting for
di fferences between the conparable property and the unbuilt
units assessed here. This nmethod of valuation is well accepted.
Saddl e Ridge presented no evidence to support a |ower assessnent
val ue. Based on the evidence before it, the Board reasonably
determ ned to uphold the 2006 assessnent value of each unit at
$32, 000.

|V
143 We conclude that Saddle Ridge was lawfully assessed

for the property tax due on the tax parcels at issue here.

2L 1d., f21.

22 \Waste Mynmt. of Ws., Inc. v. Kenosha County Bd. of
Revi ew, 184 Ws. 2d 541, 555, 516 N.W2d 695 (1994).

The court will not make an assessnent of the property. | f
it finds error that renders the assessment void, the court nust
set aside the assessment and renand to the Board for further
proceedi ngs. Nankin, 245 Ws. 2d 86, f21.

14
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These parcels represent the declared but unbuilt units wthin
the condom niuns, and Saddle Ridge is the owner of those units.

44 Qur analysis rests on the statutes. Much of the
di spute has centered on the proper definition of "unit,"” which
we anal yze bel ow. First we look briefly to Chapter 70 of the
statutes, which authorizes and inposes the property tax.

45 Section 70.01 provides that "[t]axes shall be
levied . . . upon all general property . . . ." The statutes
then define "general property,” which includes "all the taxable
r eal and personal property defined in ss. 70.03 and
70.04 . . . ." Ws. Stat. 8§ 70.02. Section 70.03 defines "rea

property” as follows:

70.03 Definition of real property. "Real property",
"real estate" and "land", when used in chs. 70 to 76,
78 and 79, include not only the land itself but all
bui l dings and inprovenents thereon, and all fixtures
and rights and privileges appertaining thereto, except
that for the purpose of tinme-share property, as
defined in s. 707.02(32), real property does not
include recurrent exclusive use and occupancy on a
periodic basis or other rights, including, but not
l[imted to, menbership rights, vacation services and
cl ub nmenber shi ps.

146 Saddl e Ri dge, however, does not make an argunent under
Ws. Stat. § 70.03 defining real property.? Rather, it contends

that the Condom nium Oamership Act, read together with the terns

22 The Town at one point in its brief asserts that
regardless of who owns the land or wunits, Saddle R dge owns
significant rights of privileges, including the right to devel op
the declared units and to sell them Because our anal ysis under
the Condom nium Omership Act resolves this case, we do not
address this undevel oped argunent.

15
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of the condom nium decl arations, nmade the Town's assessnent of
the unbuilt parcels inproper.

147 Saddle R dge's principal argunent is that the 41
parcels for which it was taxed were not "units" because there
was no building and only built "units" could be taxed under the
terms of the Condom nium Omership Act, read together with the
declarations for these condom ni uns. Saddl e Ridge argues that
wi t hout buildings, the tax parcels here are only vacant |and and
that all of the land within the condomniuns is part of the
comon elenents, properly taxed to the owners of the built
units.

148 "Units" within a condom nium are indeed inportant in
the analysis for assessnent of property taxes. W sconsin Stat.
8§ 703.21(1) declares: "Every unit and its percentage of
undivided interest in the common elenents" is a separately
t axabl e parcel. Furthernore, no part of the comon elenents
"shall be deemed to be a parcel separate from the wunit."

Section 703.21(1) reads as follows:

703.21 Separate taxation. (1) Every wunit and its
percentage of undivided interest in the conmon
el enents shall be deenmed to be a parcel and shall be
subject to separate assessnents and taxation by each
assessing unit and special district for all types of
taxes authorized by law including, but not limted to,

special levies based on the value of property and
speci al assessnents. Nei t her the buil ding, t he
property nor any of the common elenents shall be

deened to be a parcel separate fromthe unit.

149 To determne whether the tax parcels assessed here

were taxed in conpliance with Ws. Stat. § 703.21(1), we nust

16
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determ ne whether each parcel taxed by the Town was in fact a
unit and that "neither . . . the property nor any of the common
el emrents” was taxed as a parcel separate froma unit.

50 Saddle R dge's argunent that there can be no unit
without a building relies principally on the definition of
"unit" contained within the three condom nium decl arations. The
declarations contain virtually identical definitions of "unit."
An individual unit is defined as "that part of a building"
within the "the interior surfaces of the perinmeter walls." The

definition of "unit"” in the declarations is as foll ows:

Definition of Unit. A unit is that part of a building
i ntended for individual, private use, conprised of one
or nore cubicles of air at one or nore |evels of space
having outer boundaries formed by the interior
surfaces of the perinmeter walls, floors, ceilings,
wi ndows, w ndow franmes, doors and door franes of the
units, including the basenent area wthin a unit, as
said boundaries are shown on the building and fl oor
pl ans attached hereto . . . together with all fixtures
and i nprovenents therein contained.

151 More persuasively, the Town relies principally on the
statutory definition of a "unit" contained in Ws. Stat.
§ 703.02(15). The statutory definition does not define "unit"

in terns of a building. It defines "unit" as "a part of a

condom nium intended for any type of i ndependent use.

Wsconsin Stat. 8 703.02(15) defines "unit" as foll ows:

"Unit" nmeans a part of a condom nium intended for any
type of independent use, including one or nore
cubicles of air at one or nore |levels of space or one
or nore roons or enclosed spaces |ocated on one or
nmore floors, or parts thereof, in a building. A unit
may i nclude 2 or nore nonconti guous areas.

17
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52 If a provision in the declaration conflicts with a
statutory provision, the statutory provision is controlling.
According to Ws. Stat. 8 703.30(4), "[i]f there is any conflict
bet ween any provisions of any condom nium instrunments . . . and
any provisions of this chapter, the provisions of this chapter
shall control."” Thus the statutory definition of "unit" trunps
the definition in the condom ni um decl arati ons.

53 Saddle Ridge argues that the latter part of the

definition of "unit" in Ws. Stat. 8§ 703.02(15) includes the

phrase "in a building" and therefore that +the statutory
definition of "unit," Ilike the declaration definition, also
requires a building. This argunent is not a persuasive or

reasonabl e reading of the statute. The statutory phrase "in a
bui |l di ng" appears in a clause of the definition introduced by
the word "including" that gives non-exhaustive illustrations of
a "unit."

54 Saddle Ri dge al so argues that the definition of "unit"
in the declarations should be applied because the Wsconsin
Property Assessnent Manual advises that "the assessor should
| ook at the condom nium declaration"” to "detail what are common
el ements and how these elenents are allocated to each individua

unit."?*

24 Bureau of Assessment Practices, Ws. Dep't of Revenue,
Wsconsin Property Assessnent Manual 8-51 (2009) (hereinafter
Manual ) .
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55 This argunent is not persuasive. The Manual does not
provide any reason why the definition of "unit"™ in the
condom nium declarations should trunp the definition in the
statute. The Manual's advice about what the assessor "shoul d"
do when determning how to assign value to a unit presupposes
t he exi stence of the unit.

156 The assessor |looks to the tax rolls to determne the
parcels that are to be valued. The Manual provides, "Each unit
in a condom nium must be listed in the real estate assessnent
roll . . . . Since a specific piece of land is generally not
bought and sold with each condom niumunit, it is generally not
possible to have a l|legal description that describes a specific
pi ece of land for each unit."?®
157 The unbuilt units at issue here are in the real estate

assessnment roll wth assigned tax parcel nunbers. Al t hough

Saddl e Ridge protests that the Town taxed the vacant |and, which

The statutes give authority to the Manual. Wsconsin Stat.
8§ 73.03(2a) provides, in part, that it is a duty of the
Depart ment of Revenue to prepare and publish assessnment nmanual s.
Wsconsin Stat. 8 70.32(1) provides, in part, that "[r]eal
property shall be valued by the assessor in the manner specified
in the Wsconsin property assessnment manual provided under s.
73.03(2a) . . . ."

25> Manual at 8-50.

The  Manual also contenplates that the condom ni um
declaration itself may have value, irrespective of any physica
construction. In describing the "Cost Approach”" as one neans to
assess condom nium property, the nmanual states that "the
assessor should determne an appropriate anount for attorney
fees, surveys, and other admnistrative expenses necessary to
create individual ownership.” Mnual at 8-53.
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is part of the condom niums comon elenents, Judge Dykman's
di ssent at the court of appeals correctly observes that "[t]hat
is just incorrect."?® Rather, "the property tax assessnent was
not for 'vacant land' or, for that matter, any land at all. I n
the colum titled "Acres,' the forty-one units were each shown
as containing 0.0000 acres of Iand. In reality, the assessnent
was for forty-one 'units' that Saddl e Ridge owned . . . ."?7

58 The Board's treating these declared but unbuilt units
as units for property tax purposes under W s. St at .

88 703.02(15) and 703.21 is supported by Al umnum Industries

Corp. v Canelot Trails Condom nium Corp., 194 Ws. 2d 574, 535

NwW2d 74 (C. App. 1995). This case interprets Ws. Stat.
8 703.02(15) and is discussed by both parti es.

159 The question decided in Alum num Industries was not

whet her owners of unbuilt condom nium wunits were properly
assessed for property taxes but whether "a condom nium property
on which no construction has taken place is a 'unit' subject to
assessnent for commobn expenses” assessed by the condom nium
associ ation under Ws. Stat. § 703.16(2).%® Section 703.16(2)(a)
of the Condom ni um Omnership Act provides that these assessnents

are to be collected "against the unit owners in proportion to

%6 saddl e Ridge Corp. v. Bd. of Review for Town of Pacific,
No. 2007AP2886, unpublished slip op., 124 (Ws. C. App. Aug.
27, 2009) (Dykman, J., dissenting).

271 d.

28 Al'umi num I ndus. Corp. v. Canelot Trails Condo. Corp., 194
Ws. 2d 574, 576-77, 535 NW2d 74 (Ct. App. 1995).
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their percentage interests in the common elenents or as

ot herwi se provided in the declaration” (enphasis added).

160 In other words, the issue in Al um num | ndustries was

whet her condom ni um property on which no construction had taken
pl ace constituted "units" for purposes of the statutory
assessnment for common expenses, not for purposes of property
tax.?® The court of appeals exam ned the statute and concl uded,

v 30 or -unit-Bl

"W read nothing in the definitions of 'unit owner
to suggest their limtation to constructed units . . . . Indeed,
the statute explicitly refers to "a part' that is '"intended for
any type of independent use, including one or nore cubicles of

air. Clearly and unanbiguously . . . that definition includes

condomnium land intended for construction but on which
construction has not been started or conpl eted. "3

161 The court in Alumnum Industries then exam ned the

declaration and determned that it allocated assessnents
differently from the statute. Section 703.16(2) allowed the
declaration to provide a different nmethod of assessnent than the
statutes provided. Adhering to the provisions of the

declaration, as allowed by Ws. Stat. 8§ 703.16(2), the court of

29 According to the briefs in A unminum Industries, the owner
of the wunbuilt condom nium units paid property taxes on its
unbuilt wunits, nmuch as Saddle Ridge has paid taxes on the
parcel s at issue here for some years w thout objection

%0 Ws. Stat. § 703.02(17).
3. Ws. Stat. § 703.02(15).

32 Al umi num I ndus., 194 Ws. 2d at 582-83.
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appeal s relieved the owner of the unconstructed units of paynent
of assessnments to the condom ni um associ ati on.

62 By contrast, however, the separate taxation provision
in Ws. Stat. 8 703.21 provides no such flexibility. Each unit
and its percentage interest in the commobn elenents is a tax
parcel and is separately taxed. The declaration is not free to
alter this "separate taxation" provision.

163 Al um num Industries conpels the conclusion that each

"unit" identified in the condom nium declaration is a "unit" for
purposes of separate taxation under Ws. St at . 8§ 703.21
regardl ess of whether the wunit has been constructed. e

conclude, as did the court of appeals in A um num |ndustries,

that for purposes of identifying the "unit" as defined in Ws.
Stat. 8§ 703.02(15), a unit may exist w thout a building.

64 1In addition to these argunents, Saddle R dge asserts
that the wunbuilt wunits do not neet the Condom nium Act's
definition of "property" as neaning "uninproved land, |I|and
together with inprovenents on it or inprovenents wthout the
underlying land." Ws. Stat. § 703.02(14). Saddle Ri dge argues
that under this definition, only land and inprovenents qualify
as "property,” and that therefore only land and inprovenents,
not unbuilt units, can be assessed for property tax.

165 W are not persuaded by this argunent. W sconsin
Stat. 8§ 703.04 provides that "[a] wunit, together wth its
undivided interest in the common elenents, for all purposes
constitutes real property." W have concluded that the decl ared
but unbuilt units are "units" within the neaning of chapter 703.
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Wsconsin Stat. 8 703.04, declaring that a unit is real property
"for all purposes,"” forecloses Saddle Ridge's argunent that a
unit is not property for purposes of property taxation.

166 Furthernore, Saddle Ridge's interpretation of "unit"
is contrary to the Condom nium Omership Act, under which each
unit owner bears the tax burden for his or her own undivided
interest in the comon elenments of the condom nium but no unit
owner is required to pay nore than his or her share.

167 As noted, Ws. Stat. 8 703.21(1) nmakes each unit a
separate tax parcel, together with its own "undivided interest
in the comon elenents.” Furthernore, Ws. Stat. 8 703.13(1)
requires that each wunit's percentage interest in the conmmon
el ements, nust be "set forth in the declaration.” The effect is
that each unit owner is responsible for his or her own share of
the taxes but not nore than that share.

168 Mbreover, "[t]he percentage interests shall have a
permanent character and . . . may not be changed wthout the
witten consent of all of the unit owners and their nortgagees."”
Ws. Stat. 8§ 703.13(4). These requirenment appear to have been
met by the condom nium instrunents in this case, which establish
that the percentage interest of the common elenments owned by
each unit is a fixed fraction. It does not (and can not) change
over time wthout <consent of the wunit owners. In the
Declaration for the Saddle R dge Estates Condom nium for

exanple, when there were 48 wunits declared in the original
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condom ni um i nstrunents, each unit owner owned a 1/48 percentage
interest in the comon el enents.

169 Therefore, if Saddle Ridge does not pay the taxes
assessed on the percentage share of each of the declared but
unbuilt units, then one of two things nust happen: either no one
pays the pro-rata share of taxes for that fraction of the commn
elenments or the taxes for that portion of the common elenents
will be shifted to the unit owners of the already-built units.

70 The possibility that by clever use of definitions in a
condom ni um decl aration a devel oper could avoid paying taxes on
a share of the comon elenents, or that the developer could
avoid taxes altogether by never constructing a unit, is what

pronmpted Judge Dykman to declare Saddle Ridge's interpretation

3 Here it appears from the record that each of the three
condom ni uns has been expanded since the original declaration
was filed and now includes a l|arger nunber of units than were
originally declared. Wsconsin Stat. 8 703.26 provides the
conditions and requirenents for expansion of a condom nium
whi ch are not at issue in this case.

Al though the anendnents to the declaration creating the
expansion are not in the record, the parties do not dispute that
the percentage ownership of the commopn elenents in each
condomniumis a fixed fraction. Each unit owner of a declared
unit owns a corresponding equal share of the common el enents
Before the Board of Review, one of the representatives for
Saddl e Ri dge expl ained as foll ows:

Gosda: At that present tinme when this was printed, there
were 48 units in there. Now there's 132. W use
t he sane division; divide 132 by one .

Man: Di vi de one by 132.

Gosda: Yes. | said that wong.
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of the law to be the "Holy Gail of real estate taxation." As

Judge Dykman expl ai ned:

One reason that declared but wunbuilt wunits nust be
"units" that establish parcels subject to taxation is
that the mpjority's result leads to this: Wen a
condom nium is "born" by recording a declaration and
plat (as Saddle Ridge did), there is nothing to tax
because until sonmething gets built, no units exist.
This is far from a speculative problem [ Saddl e
Ri dge] explained that Saddle Ridge has "expandable
areas" where there are no declared units. The record
is unclear as to whether these areas are within or

out si de Saddl e Ri dge' s t hree
condomniuns. . . . [T]hese areas could be wused to
expand one of Saddle Ridge's condonminiunms or to start
a new condon nium Either way, if a declared but
unbuilt unit does not establish a taxable parcel, the
Town of Pacific wll be unable to tax anything in
these areas until sonmething is built. If that tinme
is, as CGosda explained, twelve to fifteen years away,
Saddle Ridge will be able to avoid real estate taxes

on those areas for that length of tinme. 3

71 The other, equally unacceptable consequence of the
position argued by Saddle Ridge and adopted by the court of
appeals would be to shift the tax burden onto the purchasers of

the earliest condom nium units to be built and away from the

devel oper. If only built wunits pay taxes on the comon
el enents, then no taxes would be due until the first unit is
built. Thereafter, all of the tax liability for the common

el ements would shift onto the first unit owner to purchase a
built unit; when the second unit was built, the two unit owners

woul d each pay half of the taxes for all of the common el enents,

34 Saddle Ridge Corp. v. Bd. of Review for Town of Pacific,
No. 2007AP2886, unpublished slip op., 740 (Ws. C. App. Aug.
27, 2009) (Dykman, J., dissenting).
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whil e the devel oper continued to pay nothing. As nore units
were built and purchased, the tax burden on the common el enents
woul d be continually recal cul at ed.

72 This result wuld violate the separate taxation
requirenent in Ws. Stat. 8 703.21 by forcing the early unit
owners to pay the taxes for the comon el enents. It would al so
run counter to the requirenent that the percentage interest in
the common elenents (and therefore the resulting tax
responsibility of each unit owner for the common el ements) nust
be "permanent in character,” because the wunit owners' tax
responsibilities would continue to shift as nore units were
constructed. Ws. Stat. § 703.13(4).

173 Finally, we note that adopting Saddl e Ridge's position
that "units" do not exist until they are built would create
uncertainty and admnistrative difficulties. Under Saddl e
Ri dge's position, every condom nium could contest and mani pul ate
the exact nonent at which a condominium unit is "born." Thi s
interpretation would encourage needless Ilitigation over the
guestions of when and whether a "unit" begins to exist for tax
and ot her purposes and woul d permt ganesnmanshi p.

174 In effect, Saddle R dge would have us apply one

meani ng of the statutory word "unit" to conclude it has net its
obligations in creating the condom niuns, but then would shuffle
the deck to apply another definition of "unit"—ene which the
devel oper itself supplies—when the tax bill cones due. The

statute does not allow such reshuffling of critical ternmns.
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175 Under chapter 703, the declared units nust cone into
| egal existence when the condom nium instrunments are recorded.
The decl aration nust identify each unit in the condom nium* and
"[e]very unit shall be designated on the condom nium plat by the
unit number. "3  Thus the condom nium itself cannot exist if its
units are not declared and described. Neither the |egal
existence of the wunits nor their assessnent value sinply
di sappears until such tinme as construction is conpl eted.

176 For the reasons set forth, we conclude that the Board
"acted according to law' in assessing Saddle R dge for the
unbuilt units. Saddle R dge owns the declared but unbuilt
condom nium units and these unbuilt units are tax parcels, the
assessnment value of which is assessed to Saddle Ridge.
Accordingly, we reverse the decision of the court of appeals,
which affirmed the order of the circuit court. The Board of
Review for the Town of Pacific got it right. Saddl e Ridge's
petition for a wit of certiorari should have been denied by the
circuit court.

By the Court.—Fhe decision of the court of appeals is

rever sed

% Wsconsin Stat. 8§ 703.09(1)(c) provi des that "[ a]
condom nium decl aration shal | contain . . . . A genera
description of each unit, including its perineters, |ocation and
any other data sufficient to identify it wth reasonable
certainty.”

% Ws. Stat. § 703.11(3).

27



No. 2007AP2886



	CaseNumber
	AddtlCap

