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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s, 1 whi ch af f i r med an 

or der  of  t he Ci r cui t  Cour t  f or  Col umbi a Count y,  James Evenson,  

Judge.   The ci r cui t  cour t  or der  gr ant ed Saddl e Ri dge 

Cor por at i on' s pet i t i on f or  a wr i t  of  cer t i or ar i  pur suant  t o Wi s.  

St at .  § 70. 47( 13)  ( 2007- 08) , 2 and vacat ed t he det er mi nat i on by 

                                                 
1 Saddl e Ri dge Cor p.  v.  Bd.  of  Revi ew f or  Town of  Paci f i c ,  

No.  2007AP2886,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Aug.  27,  
2009) .  

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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t he Boar d of  Revi ew of  t he Town of  Paci f i c  af f i r mi ng a pr oper t y 

t ax assessment  agai nst  Saddl e Ri dge.      

¶2 The quest i on pr esent ed i s whet her  Saddl e Ri dge was 

pr oper l y assessed by t he Town of  Paci f i c  f or  pr oper t y t ax due on 

41 t ax par cel s i n t hr ee condomi ni ums devel oped by Saddl e Ri dge.   

These par cel s cor r espond t o 41 condomi ni um uni t s t hat  ar e 

decl ar ed and pl at t ed i n t he condomi ni um i nst r ument s but  wer e not  

const r uct ed at  t he t i me t hey wer e assessed by t he Town.   As 

st at ed by t he Town,  t he i ssue i s ,  " Who i s r esponsi bl e f or  payi ng 

pr oper t y t axes on decl ar ed but  unbui l t  condomi ni um uni t s?" 3 

¶3 For  t he r easons set  f or t h,  we concl ude t hat  t he Boar d 

" act ed accor di ng t o l aw"  i n assessi ng Saddl e Ri dge f or  t he 

unbui l t  uni t s.   Saddl e Ri dge owns t he decl ar ed but  unbui l t  

condomi ni um uni t s and t hese unbui l t  uni t s ar e t ax par cel s,  t he 

assessment  val ue of  whi ch i s assessed t o Saddl e Ri dge.   

Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  appeal s,  

whi ch af f i r med t he or der  of  t he c i r cui t  cour t .   The Boar d of  

Revi ew f or  t he Town of  Paci f i c  got  i t  r i ght .   Saddl e Ri dge' s 

pet i t i on f or  a wr i t  of  cer t i or ar i  shoul d have been deni ed by t he 

c i r cui t  cour t .    

                                                 
3 Two ot her  i ssues wer e pr esent ed:   ( 1)  I s t he pr oper t y i n 

condomi ni ums assessabl e t o i t s  benef i c i al  owner ,  j ust  as al l  
ot her  r eal  pr oper t y i s assessabl e t o i t s benef i c i al  owner ?  ( 2)  
I s t he condomi ni um devel oper  t he benef i c i al  owner  of  t he 
decl ar ed but  unbui l t  uni t s?   

Because we concl ude t hat  Saddl e Ri dge i s r esponsi bl e as t he 
owner  f or  payi ng pr oper t y t axes on t he decl ar ed but  unbui l t  
condomi ni um uni t s based on our  anal ysi s of  t he st at ut es,  we need 
not  addr ess t hese ot her  t wo i ssues.  
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I  

¶4 Bef or e set t i ng out  t he f act s gi vi ng r i se t o t hi s case,  

we br i ef l y r evi ew t he l aw of  condomi ni ums i n Wi sconsi n.  

¶5 The condomi ni um f or m of  owner shi p " i s st r i ct l y a 

cr eat ur e of  st at ut e i n t he Uni t ed St at es and does not  exi st  

wi t hout  enabl i ng l egi s l at i on. " 4  Chapt er  703 of  t he Wi sconsi n 

st at ut es,  ent i t l ed t he Condomi ni um Owner shi p Act ,  gover ns 

condomi ni ums.    

¶6 To cr eat e a condomi ni um,  a condomi ni um decl ar at i on and 

a pl at  must  be f i l ed wi t h t he r egi st er  of  deeds. 5  The 

condomi ni um i s def i ned as t he pr oper t y t hat  has been subj ect  t o 

a condomi ni um decl ar at i on under  t he st at ut es.   Wi s.  St at .  

§ 703. 02( 4) .   Once t he decl ar at i on and pl at  ar e pr oper l y  

r ecor ded,  t he condomi ni um exi st s  r egar dl ess of  whet her  any uni t s  

have been const r uct ed.   Wi s.  St at .  § 703. 07( 1) .  

¶7 The Condomi ni um Owner shi p Act  est abl i shes mandat or y 

pr ovi s i ons f or  t he cont ent s of  bot h t he decl ar at i on and t he 

pl at .   Wi s.  St at .  §§ 703. 09,  703. 11.    

¶8 The per son who cr eat es a condomi ni um by subj ect i ng t he 

pr oper t y t o a condomi ni um decl ar at i on i s r ef er r ed t o as t he 

" decl ar ant . "   Wi s.  St at .  § 703. 02( 7) .    

¶9 The condomi ni um pr oper t y i s  made up of  t wo l egal  

component s:  " uni t s"  and " common el ement s. "    

                                                 
4 Mi chael  S.  Gr een et  al . ,  Wi sconsi n Condomi ni um Law 

Handbook § 1. 4 ( 3d ed.  2006) .  

5 Wi s.  St at .  § 703. 07;  see al so Gr een,  supr a n. 4,  § 4. 10.  
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¶10 " Uni t s"  ar e def i ned by Wi s.  St at .  § 703. 02( 15)  as t he 

" par t  of  a condomi ni um i nt ended f or  any t ype of  i ndependent  use,  

i ncl udi ng one or  mor e cubi c l es of  ai r  .  .  .  or  one or  mor e r ooms 

or  encl osed spaces l ocat ed on one or  mor e f l oor s,  or  par t s 

t her eof ,  i n a bui l di ng. "   The decl ar at i on must  cont ai n a 

descr i pt i on of  each uni t  and t he condomi ni um pl at  must  desi gnat e 

ever y uni t  wi t hi n t he condomi ni um at  t he t i me i t  i s  f i l ed.   Wi s.  

St at .  § 703. 11( 3) .   Desi gnat i ng uni t s cr eat es t ax par cel s.   Wi s.  

St at .  § 703. 21( 1) .   I ndi v i dual  uni t  owner s hol d l egal  t i t l e t o 

t he condomi ni um uni t s.   Wi s.  St at .  §§ 703. 02( 17) ,  703. 05.    

¶11 The " common el ement s"  ar e " al l  of  a condomi ni um except  

i t s uni t s. "   Wi s.  St at .  § 703. 02( 2) .   The condomi ni um 

decl ar at i on must  cont ai n " a gener al  descr i pt i on"  of  t he common 

el ement s.   Wi s.  St at .  § 703. 09( 1) ( d) .   Ever y uni t  owner  owns an 

undi v i ded per cent age i nt er est  i n t he common el ement s.   Wi s.  

St at .  § 703. 13( 1) .   The decl ar at i on must  set  out  t he per cent age 

i nt er est  " appur t enant  t o each uni t . "   Wi s.  St at .  

§§ 703. 09( 1) ( e) ,  703. 13.   The per cent age i nt er est s must  " have a 

per manent  char act er "  and gener al l y may not  be changed wi t hout  

t he wr i t t en consent  of  al l  uni t  owner s and t hei r  mor t gagees.   

Wi s.  St at .  § 703. 13( 4) .  

¶12 A decl ar ant  may est abl i sh t he condomi ni um as 

" expandabl e"  by f ol l owi ng t he r equi r ement s set  out  i n Wi s.  St at .  

§ 703. 26.   The decl ar ant  may t hen add pr oper t y and addi t i onal  

uni t s t o t he condomi ni um.   To do so,  t he decl ar ant  must  r ecor d 

an amendment  t o t he decl ar at i on t hat  st at es t he new per cent age 

i nt er est s of  t he uni t  owner s and must  r ecor d an addendum t o t he 
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condomi ni um pl at  t hat  i ncl udes det ai l  and i nf or mat i on about  t he 

new pr oper t y,  as r equi r ed i n t he or i gi nal  pl at ,  i ncl udi ng a 

sur vey of  t he added pr oper t y,  bui l di ng pl ans,  and i nf or mat i on 

about  t he uni t s and common el ement s.   Wi s.  St at .  § 703. 26( 3) ,  

703. 11( 2) .    

¶13 Ot her  st at ut or y pr ovi s i ons wi l l  be di scussed bel ow.   

We now set  out  t he f act s gi v i ng r i se t o t he di sput e.  

I I  

¶14 Saddl e Ri dge devel oped t hr ee condomi ni ums at  i ssue i n 

t he pr esent  case and i s t he decl ar ant  of  each condomi ni um. 6  

Saddl e Ri dge r ecor ded t he condomi ni um decl ar at i ons and pl at s 

showi ng al l  t he uni t s,  i ncl udi ng t he pr esent l y unbui l t  ones.   

The r ecor d bef or e us cont ai ns onl y undat ed excer pt s of  t he 

condomi ni um i nst r ument s,  but  at  l east  one of  t he t hr ee 

condomi ni ums was appar ent l y f i r s t  decl ar ed as a condomi ni um i n 

1968.   Saddl e Ri dge has t he sol e r i ght  t o devel op and sel l  t he 

unbui l t  uni t s.    

¶15 I n 2006,  each of  t he t hr ee condomi ni ums i ncl uded some 

unbui l t  uni t s.   I n t he t hr ee condomi ni ums,  41 uni t s ar e i ncl uded 

i n t he decl ar at i ons and pl at s  but  ar e not  yet  const r uct ed. 7  

                                                 
6 The t hr ee condomi ni ums ar e Saddl e Ri dge Est at es 

Condomi ni um,  The For est  at  Swan Lake Vi l l age Condomi ni um,  and 
Saddl e Ri dge Condomi ni um.   

7 I n 2006,  Saddl e Ri dge Est at es i ncl uded 132 bui l t  uni t s and 
17 unbui l t  uni t s;  The For est  at  Swan Lake Vi l l age Condomi ni um 
i ncl uded 42 bui l t  and 20 unbui l t  uni t s;  t he Saddl e Ri dge 
Condomi ni um i ncl uded 127 bui l t  and 4 unbui l t  uni t s.  
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These 41 decl ar ed condomi ni um uni t s cor r espond t o t he 41 t ax 

par cel s Saddl e Ri dge cont est s.    

¶16 The condomi ni ums ar e subj ect  t o pr oper t y t ax 

assessment  by t he Town of  Paci f i c .   I n 2005,  and appar ent l y i n 

pr ecedi ng year s,  t he Town assessed t hese par cel s t o Saddl e 

Ri dge.   The 2005 assessment  val ue f or  each of  t he 41 par cel s was 

$5, 000. 8   

¶17 I n 2006,  t he assessment  val ue f or  each of  t he unbui l t  

uni t s i ncr eased.   The Town sent  Not i ce of  Assessment  t o Saddl e 

Ri dge,  assessi ng each of  t he 41 par cel s at  $32, 000.   The t abl e 

i dent i f y i ng t he par cel s and assessment  val ues i s t i t l ed " Real  

Est at e Si t es. "   I t  i dent i f i es whi ch condomi ni um each par cel  i s  

wi t hi n and gi ves bot h a uni t  number  and a t ax par cel  number  f or  

each.   The Assessment  t abl e l i s t s t he s i ze of  each par cel  as 

" 0. 0000"  acr es.   

¶18 Saddl e Ri dge cont est ed t he 2006 assessment s.   I n i t s 

obj ect i on,  Saddl e Ri dge expl ai ned i t s r eason f or  chal l engi ng t he 

assessment  val ues of  t he 41 par cel s:   " These par cel s ar e bar e 

l and and wi l l  not  become a uni t  unt i l  a st r uct ur e i s added.   

These par cel s cannot  be sol d. "   Wher e i t  was r equi r ed t o st at e 

an opi ni on of  t he " f ai r  mar ket  val ue of  t he pr oper t y, "  Saddl e 

Ri dge st at ed:  " The l and i s owned by Saddl e Ri dge Est at es 

                                                 
8 Al t hough document at i on of  pr i or  t ax year s i s not  par t  of  

t he r ecor d her e,  at  t he hear i ng bef or e t he Boar d of  Revi ew,  one 
member  of  t he Boar d comment ed,  " t hat  assessment  r at e went  
uncont est ed f or  t en year s. "  
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Associ at i on. " 9 Saddl e Ri dge t hen added,  " $00. 00 shoul d be 

t axed. " 10   

¶19 Saddl e Ri dge si gned a st i pul at i on wi t h t he Boar d of  

Revi ew,  wai v i ng t he r i ght  t o have a separ at e hear i ng on each 

par cel  and agr eei ng t hat  t he 41 obj ect i ons woul d be consol i dat ed 

t oget her  i nt o one hear i ng.   

¶20 The Boar d of  Revi ew hel d a hear i ng on Saddl e Ri dge' s 

consol i dat ed obj ect i ons on November  2,  2006.   At  t he hear i ng,  

t he Boar d hear d f r om r epr esent at i ves of  Saddl e Ri dge and f r om 

t he Assessor . 11  Saddl e Ri dge' s r epr esent at i ves mai nt ai ned t hat  

each par cel  was not  a condomi ni um " uni t "  and woul d not  become a 

uni t  " unt i l  i t  i s  f our  wal l s or  a cubi c l e of  ai r  or  a bui l di ng. "   

Saddl e Ri dge r el i ed on Wi s.  St at .  § 703. 21,  whi ch st at es i n par t  

t hat  " [ n] ei t her  t he bui l di ng,  t he pr oper t y nor  any of  t he common 

el ement s shal l  be deemed t o be a par cel  separ at e f r om t he uni t . "    

¶21 I n par t i cul ar ,  one Saddl e Ri dge r epr esent at i ve ar gued:  

" We ar e bei ng t axed .  .  .  [ f or ]  uni t s t hat  do not  exi st .   Al l  

                                                 
9 Saddl e Ri dge Est at es Associ at i on i s t he associ at i on of  

uni t  owner s wi t hi n t he Saddl e Ri dge Est at es condomi ni um,  a 
di st i nct  ent i t y f r om Saddl e Ri dge Cor por at i on,  t he decl ar ant  and 
devel oper  of  t he condomi ni ums.  

10 Fr om t he r ecor d i t  appear s t hat  Saddl e Ri dge f i l ed bot h a 
s i ngl e obj ect i on cover i ng al l  41 cont est ed par cel s,  as wel l  as 
41 i ndi v i dual  obj ect i on f or ms,  one f or  each par cel .   Each st at ed 
near l y i dent i cal  r easons f or  obj ect i on t o t he assessment .  

However ,  i n t he i ndi v i dual  obj ect i ons,  r at her  t han " $00. 00 
shoul d be t axed, "  Saddl e Ri dge st at ed " Ø val ue——cannot  t ax 
devel opment  r i ght s. "  

11 The Boar d hear d t est i mony and debat ed t he i ssue at  
l engt h.   The t r anscr i pt  of  t he hear i ng i s 115 pages l ong.  
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t her e i s t her e i s l and.  .  .  .  i t ' s  bar e l and owned by t he 

condomi ni um associ at i on.  .  .  .  I  cannot  sel l  t hat  l and.   They 

own i t .   I  have devel opment al  r i ght s t hr ough t he Saddl e Ri dge 

Cor por at i on.   When I  devel op a bui l di ng and make a cubi c l e of  

ai r  ar ound i t ,  I  can sel l  i t  .  .  .  . "   Saddl e Ri dge ur ged t hat  

" we shoul d get  no t ax on t hose par cel s .  .  .  because t he 

associ at i on owns t hem .  .  .  . "   At  one poi nt  i n t he hear i ng,  t he 

Boar d chai r  asked a Saddl e Ri dge r epr esent at i ve,  " You' r e sayi ng 

i t  doesn' t  become val ue unt i l  i t ' s  sol d[ ?] "   The r esponse was,  

" Unt i l  i t  becomes a uni t . "       

¶22 Saddl e Ri dge acknowl edged at  t he hear i ng t hat  t he 

par cel s ar e decl ar ed as uni t s by t he condomi ni um decl ar at i ons,  

wi t h t ax par cel  number s assi gned by t he count y.   One boar d 

member  quer i ed,  " [ W] hy ar e t hese even separ at e t ax par cel s when 

t hey don' t  exi st ?"   And Saddl e Ri dge r esponded,  " We have t o 

decl ar e how many uni t s we' r e goi ng t o bui l d i n t her e when you 

decl ar e a condomi ni um.  .  .  .  And t hat ' s when t he count y pi cks i t  

up and assi gned [ s i c]  separ at e t ax par cel s. "   

¶23 The di scussi on at  t he hear i ng al so addr essed how t he 

assessor  had ar r i ved at  t he $32, 000 assessment  val ue.   Two 

qual i f i ed assessor s wer e pr esent .   The boar d was i nf or med t hat  

t he assessor ' s of f i ce used sof t war e appr oved by t he Wi sconsi n 

Depar t ment  of  Revenue and used t hr oughout  t he st at e and t hat  t he 

assessment  f or  t he par cel s had been der i ved usi ng " compar abl e 

vacant  sal es of  condo l and t hat  i s mar ket abl e. "   These 

compar abl e sal es wer e descr i bed as " l and condomi ni ums, "  i n whi ch 

t he vacant  l ot s wer e avai l abl e f or  sal e bef or e const r uct i on.    
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¶24 I n cont r ast ,  t he condomi ni ums at  i ssue her e ar e not  

" l and condomi ni ums. "   Saddl e Ri dge coul d not  sel l  any vacant  

l and i n t he condomi ni ums at  i ssue her e.    

¶25 The assessor  t est i f i ed t hat  " [ a] l l  compar abl e sal es 

wer e adj ust ed f or  di f f er ences i n subj ect  pr oper t i es, "  and st at ed 

t hat  " t her e ar e,  unf or t unat el y,  no vacant  sal es i n t he Saddl e 

Ri dge"  t hat  coul d be used f or  compar i son.   One Boar d member ,  who 

l at er  ar gued t hat  t he assessment  val ue shoul d be l ess t han 

$32, 000,  st at ed t hat  " t her e' s [ si c]  no compar abl e sal es f r om t he 

appel l ant  because t hey can' t  sel l  vacant  uni t s.   The compar abl e 

sal es .  .  .  wer e f or  l and condos;  di f f er ent  ani mal . "   

¶26 Saddl e Ri dge di d not  pr esent  t he Boar d of  Revi ew wi t h 

al t er nat i ve compar abl es or  suggest  a l ower  val uat i on.   I t  

mai nt ai ned t hat  t he assessment  val ue of  each uni t  shoul d be 

zer o.    

¶27 Af t er  consi der abl e di scussi on,  some member s of  t he 

Boar d moved t o r educe t he assessment  t o $5, 000.   No member  of  

t he Boar d moved t o suppor t  Saddl e Ri dge' s posi t i on t hat  t he 

par cel s coul d not  be t axed t o Saddl e Ri dge at  al l .   The mot i ons 

t o al t er  t he assessment  val ue f ai l ed,  and t he $32, 000 assessment  

was uphel d.  

¶28 Saddl e Ri dge cont est ed t he det er mi nat i on of  t he Boar d 

by f i l i ng a pet i t i on f or  a wr i t  of  cer t i or ar i  i n Col umbi a Count y 

Ci r cui t  Cour t ,  pur suant  t o Wi s.  St at .  § 70. 47( 13) .   The ci r cui t  

cour t  gr ant ed Saddl e Ri dge' s pet i t i on and r emanded t he mat t er  t o 

t he Boar d,  " t o vacat e t he assessment  agai nst  Saddl e Ri dge. "    
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¶29 I n i t s anal ysi s t he c i r cui t  cour t  r ef er enced t he 

def i ni t i on of  " uni t "  f r om t he Condomi ni um Owner shi p Act ,  Wi s.  

St at .  § 703. 02( 15) ,  and Al umi num I ndust r i es Cor p.  v.  Camel ot  

Tr ai l s Condomi ni um Cor p. ,  194 Wi s.  2d 574,  535 N. W. 2d 74 ( Ct .  

App.  1995) ,  whi ch i nt er pr et ed t hat  def i ni t i on.   The ci r cui t  

cour t  al so r evi ewed t he def i ni t i on of  " uni t "  i n t he condomi ni um 

decl ar at i ons and concl uded t hat  " [ t ] hese def i ni t i ons c l ear l y and 

unequi vocal l y st at e t hat  t he l and under  each of  t he condomi ni um 

uni t s i s a common ar ea and not  par t  of  t hat  uni t .   Because t he 

l ands const i t ut e a common el ement  t hey bel ong t o t he 

associ at i ons and ot her  uni t  owner s on a per cent age basi s. "    

¶30 The ci r cui t  cour t  t her ef or e det er mi ned t hat  because 

" Saddl e Ri dge i s not  t he act ual  or  benef i c i al  owner  of  t he 

f or t y- one par cel s i t  i s  not  subj ect  t o t axat i on t her eon. "   The 

ci r cui t  cour t  comment ed t hat  " even t hough Saddl e Ri dge pr ovi ded 

no est i mat e of  val ue bef or e t he boar d,  f ai l ur e t o do so does not  

i nval i dat e t he pet i t i on because Saddl e Ri dge i s not  t he pr oper  

par t y t o be assessed. "        

¶31 The Town appeal ed.   The cour t  of  appeal s was shar pl y 

di v i ded.   The maj or i t y af f i r med t he or der  of  t he c i r cui t  cour t .   

The maj or i t y opi ni on anal yzed t he assessment  i n t er ms of  " vacant  

l and r eser ved f or  devel opment  wi t hi n a par t i al l y  devel oped 

condomi ni um pr oj ect . "   The maj or i t y opi ni on expr essl y st at ed 

t hat  " we do not  addr ess t he i ssue of  whet her  a muni ci pal i t y may 
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assess a condomi ni um devel oper  f or  t he devel opment  val ue 

of  .  .  .  a decl ar ed but  unbui l t  uni t . " 12   

¶32 The maj or i t y opi ni on al so r ej ect ed t he Town' s posi t i on 

of  appl y i ng a " benef i c i al  owner shi p"  t est ,  st at i ng t hat  

" i mposi ng a common l aw t est  of  owner shi p f or  t ax assessment  

pur poses woul d be i nappr opr i at e i n t he condomi ni um cont ext  

because t he l egi s l at ur e has adopt ed a compr ehensi ve st at ut or y 

scheme t hat  addr esses condomi ni um owner shi p r i ght s .  .  .  .  

[ T] hi s scheme expl i c i t l y  pr ovi des t hat  owner shi p of  t he t ype of  

pr oper t y at  i ssue her e .  .  .  i s  det er mi ned under  t he t er ms of  

t he decl ar at i on .  .  .  . " 13   

¶33 Judge Dykman di ssent ed,  ar gui ng t hat  t he maj or i t y 

opi ni on er r ed by anal yzi ng t he " vacant  l and"  and t hat  " [ i ] n 

r eal i t y,  t he assessment  was f or  f or t y- one ' uni t s '  t hat  Saddl e 

Ri dge owned. " 14  He pr ocl ai med t hat  as a consequence,  " [ i ] f  t he 

maj or i t y i s cor r ect ,  Saddl e Ri dge has f ound t he Hol y Gr ai l  of  

r eal  est at e t axat i on.   Not  onl y can Saddl e Ri dge t r ansf er  i t s 

r eal  est at e t axes t o ot her s,  i t  can avoi d pr oper t y t axes 

ent i r el y,  f r om t he t i me i t  or  any l andowner  f or ms a condomi ni um 

unt i l  t he t i me t he f i r st  st r uct ur e i s bui l t  .  .  .  . " 15   

                                                 
12 Saddl e Ri dge Cor p.  v.  Bd.  of  Revi ew f or  Town of  Paci f i c ,  

No.  2007AP2886,  unpubl i shed sl i p op. ,  ¶21 n. 10 ( Wi s.  Ct .  App.  
Aug.  27,  2009) .  

13 I d. ,  ¶10.  

14 I d. ,  ¶24 ( Dykman,  J. ,  di ssent i ng) .   

15 I d. ,  ¶23 ( Dykman,  J. ,  di ssent i ng) .  
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¶34 Judge Dykman agr eed t hat  " [ t ] her e i s no di sput e t hat  

al l  of  t he l and or  di r t  i n Saddl e Ri dge' s condomi ni ums"  i s par t  

of  t he common el ement s of  t he condomi ni um,  r at her  t han bei ng 

condomi ni um " uni t s. " 16  He concl uded,  however ,  t hat  t hi s 

char act er i zat i on " does not  change t he f act  t hat  t he decl ar ed but  

unbui l t  uni t s ar e al so ' uni t s, '  wi t h cor r espondi ng i nt er est s i n 

t he common el ement s.  .  .  .  Saddl e Ri dge has not  addr essed t he 

r eal  i ssue——whet her  i t s decl ar ed but  unbui l t  uni t s est abl i sh 

par cel s subj ect  t o t axat i on.   I  have concl uded t hat  t hey do. " 17 

¶35 We ar e gener al l y i n agr eement  wi t h Judge Dykman' s 

anal ysi s and r ever se t he deci s i on of  t he cour t  of  appeal s. 18   

                                                 
16 I d. ,  ¶35 ( Dykman,  J. ,  di ssent i ng)  

17 I d. ,  ¶42 ( Dykman,  J. ,  di ssent i ng) .  

18 We al so not e t hat  i n i t s br i ef  and ar gument  her e,  Saddl e 
Ri dge has abandoned t he " doubl e t axat i on"  ar gument  r ai sed bef or e 
t he Boar d of  Revi ew and t he cour t  of  appeal s.   I n any event  t he 
ar gument  i s not  suppor t ed.   No document at i on of  t he t axat i on of  
ot her  uni t  owner s i s i n t he r ecor d t o est abl i sh whet her  mor e 
t han one par t y has been t axed f or  t he val ue of  t he par cel s i n 
di sput e her e.   As Judge Dykman obser ved i n hi s di ssent  at  t he 
cour t  of  appeal s ,  even i f  t her e had been such a doubl e t axat i on,  
i t  was t o t he det r i ment  of  t he ot her  uni t  owner s,  not  t o Saddl e 
Ri dge:  

Saddl e Ri dge does not  have st andi ng t o compl ai n about  
t he assessment s of  uni t s i t  doesn' t  own.   Saddl e Ri dge 
coul d compl ai n t hat  i t s  pr o- r at a shar e of  t he common 
el ement s i s excessi ve because t he common el ement s wer e 
t oo hi ghl y assessed.   But  i t  doesn' t  make t hat  
asser t i on.  Saddl e Ri dge can compl ai n about  t he 
val uat i on of  i t s  par cel s,  an i ssue I  addr ess l at er ,  
but  I  have concl uded t hat  i t s  decl ar ed but  unbui l t  
uni t s est abl i sh par cel s subj ect  t o assessment  and 
t axat i on.   I f  t her e was any doubl e t axat i on,  i t  di d 
not  af f ect  Saddl e Ri dge.    
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I I I  

 ¶36 Cer t i or ar i  r evi ew under  Wi s.  St at .  § 70. 47( 13)  i s 

l i mi t ed t o a r evi ew of  t he r ecor d made bef or e t he boar d of  

r evi ew.   The cour t  does not  conduct  i t s own f act ual  i nqui r y and 

may not  admi t  any new evi dence. 19  

 ¶37 On cer t i or ar i ,  t he cour t  i s  l i mi t ed t o consi der i ng 

f our  f act or s:   

( 1)  whet her  t he Boar d act ed wi t hi n i t s j ur i sdi ct i on;   

( 2)  whet her  t he Boar d act ed accor di ng t o l aw;   

( 3)  whet her  t he Boar d' s act i on was ar bi t r ar y,  
oppr essi ve,  or  unr easonabl e,  r epr esent i ng i t s wi l l  
r at her  t han i t s j udgment ;  and  

( 4)  whet her  t he evi dence was such t hat  t he boar d mi ght  
r easonabl y make t he or der  or  det er mi nat i on i n 
quest i on. 20 

 ¶38 Revi ew i n t he i nst ant  case f al l s under  t he second 

f act or :   Di d t he Boar d act  accor di ng t o l aw?   

¶39 Wi t h r egar d t o t he f i r st  f act or ,  t he Boar d act ed 

wi t hi n i t s j ur i sdi ct i on.   No one asser t s ot her wi se.   

¶40 Wi t h r egar d t o t he t hi r d f act or ,  no al l egat i on i s 

made,  and no evi dence appear s i n t he r ecor d,  t hat  t he Boar d' s 

                                                                                                                                                             
Saddl e Ri dge Cor p.  v.  Bd.  of  Revi ew f or  Town of  Paci f i c ,  No.  
2007AP2886,  unpubl i shed sl i p op. ,  ¶43 ( Wi s.  Ct .  App.  Aug.  27,  
2009)  ( Dykman,  J. ,  di ssent i ng) .  

19 Nanki n v.  Vi l l age of  Shor ewood,  2001 WI  92,  ¶20,  245 
Wi s.  2d 86,  630 N. W. 2d 141.  

20 I d.  
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act i on was ar bi t r ar y,  oppr essi ve,  or  unr easonabl e,  r epr esent i ng 

i t s wi l l  r at her  t han i t s j udgment .    

¶41 Wi t h r egar d t o t he f our t h f act or ,  an assessment  " made 

i n accor dance wi t h t he st at ut or y mandat e must  be uphel d i f  i t  

can be suppor t ed by any r easonabl e v i ew of  t he evi dence. " 21  " The 

pr esumpt i ons ar e al l  i n f avor  of  t he r i ght f ul  act i on of  t he 

boar d. " 22    

¶42 Her e,  a r easonabl e v i ew of  t he evi dence bef or e t he 

Boar d suppor t s t he Boar d' s det er mi nat i on of  t he assessment  

val ue.   The assessor  used compar abl e pr oper t y,  adj ust i ng f or  

di f f er ences bet ween t he compar abl e pr oper t y and t he unbui l t  

uni t s assessed her e.   Thi s met hod of  val uat i on i s wel l  accept ed.   

Saddl e Ri dge pr esent ed no evi dence t o suppor t  a l ower  assessment  

val ue.   Based on t he evi dence bef or e i t ,  t he Boar d r easonabl y 

det er mi ned t o uphol d t he 2006 assessment  val ue of  each uni t  at  

$32, 000.  

I V 

¶43 We concl ude t hat  Saddl e Ri dge was l awf ul l y assessed 

f or  t he pr oper t y t ax due on t he t ax par cel s at  i ssue her e.   

                                                 
21 I d. ,  ¶21.  

22 Wast e Mgmt .  of  Wi s. ,  I nc.  v.  Kenosha Count y Bd.  of  
Revi ew,  184 Wi s.  2d 541,  555,  516 N. W. 2d 695 ( 1994) .  

The cour t  wi l l  not  make an assessment  of  t he pr oper t y.   I f  
i t  f i nds er r or  t hat  r ender s t he assessment  voi d,  t he cour t  must  
set  asi de t he assessment  and r emand t o t he Boar d f or  f ur t her  
pr oceedi ngs.   Nanki n,  245 Wi s.  2d 86,  ¶21.  
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These par cel s r epr esent  t he decl ar ed but  unbui l t  uni t s wi t hi n 

t he condomi ni ums,  and Saddl e Ri dge i s t he owner  of  t hose uni t s.    

¶44 Our  anal ysi s r est s on t he st at ut es.   Much of  t he 

di sput e has cent er ed on t he pr oper  def i ni t i on of  " uni t , "  whi ch 

we anal yze bel ow.   Fi r st  we l ook br i ef l y t o Chapt er  70 of  t he 

st at ut es,  whi ch aut hor i zes and i mposes t he pr oper t y t ax.    

¶45 Sect i on 70. 01 pr ovi des t hat  " [ t ] axes shal l  be 

l evi ed .  .  .  upon al l  gener al  pr oper t y .  .  .  . "   The st at ut es 

t hen def i ne " gener al  pr oper t y, "  whi ch i ncl udes " al l  t he t axabl e 

r eal  and per sonal  pr oper t y def i ned i n ss.  70. 03 and 

70. 04 .  .  .  . "   Wi s.  St at .  § 70. 02.   Sect i on 70. 03 def i nes " r eal  

pr oper t y"  as f ol l ows:  

70. 03 Def i ni t i on of  r eal  pr oper t y.  " Real  pr oper t y" ,  
" r eal  est at e"  and " l and" ,  when used i n chs.  70 t o 76,  
78 and 79,  i ncl ude not  onl y t he l and i t sel f  but  al l  
bui l di ngs and i mpr ovement s t her eon,  and al l  f i x t ur es 
and r i ght s and pr i v i l eges apper t ai ni ng t her et o,  except  
t hat  f or  t he pur pose of  t i me- shar e pr oper t y,  as 
def i ned i n s.  707. 02( 32) ,  r eal  pr oper t y does not  
i ncl ude r ecur r ent  excl usi ve use and occupancy on a 
per i odi c basi s or  ot her  r i ght s,  i ncl udi ng,  but  not  
l i mi t ed t o,  member shi p r i ght s,  vacat i on ser vi ces and 
cl ub member shi ps.   

¶46 Saddl e Ri dge,  however ,  does not  make an ar gument  under  

Wi s.  St at .  § 70. 03 def i ni ng r eal  pr oper t y. 23  Rat her ,  i t  cont ends 

t hat  t he Condomi ni um Owner shi p Act ,  r ead t oget her  wi t h t he t er ms 

                                                 
23 The Town at  one poi nt  i n i t s br i ef  asser t s t hat  

r egar dl ess of  who owns t he l and or  uni t s,  Saddl e Ri dge owns 
si gni f i cant  r i ght s of  pr i v i l eges,  i ncl udi ng t he r i ght  t o devel op 
t he decl ar ed uni t s and t o sel l  t hem.   Because our  anal ysi s under  
t he Condomi ni um Owner shi p Act  r esol ves t hi s case,  we do not  
addr ess t hi s undevel oped ar gument .  
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of  t he condomi ni um decl ar at i ons,  made t he Town' s assessment  of  

t he unbui l t  par cel s i mpr oper .    

¶47 Saddl e Ri dge' s pr i nci pal  ar gument  i s t hat  t he 41 

par cel s f or  whi ch i t  was t axed wer e not  " uni t s"  because t her e 

was no bui l di ng and onl y bui l t  " uni t s"  coul d be t axed under  t he 

t er ms of  t he Condomi ni um Owner shi p Act ,  r ead t oget her  wi t h t he 

decl ar at i ons f or  t hese condomi ni ums.   Saddl e Ri dge ar gues t hat  

wi t hout  bui l di ngs,  t he t ax par cel s her e ar e onl y vacant  l and and 

t hat  al l  of  t he l and wi t hi n t he condomi ni ums i s par t  of  t he 

common el ement s,  pr oper l y t axed t o t he owner s of  t he bui l t  

uni t s.   

¶48 " Uni t s"  wi t hi n a condomi ni um ar e i ndeed i mpor t ant  i n 

t he anal ysi s f or  assessment  of  pr oper t y t axes.   Wi sconsi n St at .  

§ 703. 21( 1)  decl ar es:  " Ever y uni t  and i t s per cent age of  

undi v i ded i nt er est  i n t he common el ement s"  i s  a separ at el y 

t axabl e par cel .   Fur t her mor e,  no par t  of  t he common el ement s 

" shal l  be deemed t o be a par cel  separ at e f r om t he uni t . "   

Sect i on 703. 21( 1)  r eads as f ol l ows:   

703. 21 Separ at e t axat i on.   ( 1)  Ever y uni t  and i t s 
per cent age of  undi v i ded i nt er est  i n t he common 
el ement s shal l  be deemed t o be a par cel  and shal l  be 
subj ect  t o separ at e assessment s and t axat i on by each 
assessi ng uni t  and speci al  di st r i ct  f or  al l  t ypes of  
t axes aut hor i zed by l aw i ncl udi ng,  but  not  l i mi t ed t o,  
speci al  l evi es based on t he val ue of  pr oper t y and 
speci al  assessment s.  Nei t her  t he bui l di ng,  t he 
pr oper t y nor  any of  t he common el ement s shal l  be 
deemed t o be a par cel  separ at e f r om t he uni t .  

 ¶49 To det er mi ne whet her  t he t ax par cel s assessed her e 

wer e t axed i n compl i ance wi t h Wi s.  St at .  § 703. 21( 1) ,  we must  
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det er mi ne whet her  each par cel  t axed by t he Town was i n f act  a 

uni t  and t hat  " nei t her  .  .  .  t he pr oper t y nor  any of  t he common 

el ement s"  was t axed as a par cel  separ at e f r om a uni t .  

¶50 Saddl e Ri dge' s ar gument  t hat  t her e can be no uni t  

wi t hout  a bui l di ng r el i es pr i nci pal l y on t he def i ni t i on of  

" uni t "  cont ai ned wi t hi n t he t hr ee condomi ni um decl ar at i ons.   The 

decl ar at i ons cont ai n v i r t ual l y i dent i cal  def i ni t i ons of  " uni t . "   

An i ndi v i dual  uni t  i s  def i ned as " t hat  par t  of  a bui l di ng"  

wi t hi n t he " t he i nt er i or  sur f aces of  t he per i met er  wal l s. "   The 

def i ni t i on of  " uni t "  i n t he decl ar at i ons i s as f ol l ows:  

Def i ni t i on of  Uni t .   A uni t  i s  t hat  par t  of  a bui l di ng 
i nt ended f or  i ndi v i dual ,  pr i vat e use,  compr i sed of  one 
or  mor e cubi c l es of  ai r  at  one or  mor e l evel s of  space 
havi ng out er  boundar i es f or med by t he i nt er i or  
sur f aces of  t he per i met er  wal l s,  f l oor s,  cei l i ngs,  
wi ndows,  wi ndow f r ames,  door s and door  f r ames of  t he 
uni t s,  i ncl udi ng t he basement  ar ea wi t hi n a uni t ,  as 
sai d boundar i es ar e shown on t he bui l di ng and f l oor  
pl ans at t ached her et o .  .  .  t oget her  wi t h al l  f i x t ur es 
and i mpr ovement s t her ei n cont ai ned.  

¶51 Mor e per suasi vel y,  t he Town r el i es pr i nci pal l y on t he 

st at ut or y def i ni t i on of  a " uni t "  cont ai ned i n Wi s.  St at .  

§ 703. 02( 15) .   The st at ut or y def i ni t i on does not  def i ne " uni t "  

i n t er ms of  a bui l di ng.   I t  def i nes " uni t "  as " a par t  of  a 

condomi ni um i nt ended f or  any t ype of  i ndependent  use. "   

Wi sconsi n St at .  § 703. 02( 15)  def i nes " uni t "  as f ol l ows:  

" Uni t "  means a par t  of  a condomi ni um i nt ended f or  any 
t ype of  i ndependent  use,  i ncl udi ng one or  mor e 
cubi c l es of  ai r  at  one or  mor e l evel s of  space or  one 
or  mor e r ooms or  encl osed spaces l ocat ed on one or  
mor e f l oor s,  or  par t s t her eof ,  i n a bui l di ng.   A uni t  
may i ncl ude 2 or  mor e noncont i guous ar eas.     
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¶52 I f  a pr ovi s i on i n t he decl ar at i on conf l i c t s wi t h a 

st at ut or y pr ovi s i on,  t he st at ut or y pr ovi s i on i s cont r ol l i ng.   

Accor di ng t o Wi s.  St at .  § 703. 30( 4) ,  " [ i ] f  t her e i s any conf l i c t  

bet ween any pr ovi s i ons of  any condomi ni um i nst r ument s .  .  .  and 

any pr ovi s i ons of  t hi s chapt er ,  t he pr ovi s i ons of  t hi s chapt er  

shal l  cont r ol . "   Thus t he st at ut or y def i ni t i on of  " uni t "  t r umps 

t he def i ni t i on i n t he condomi ni um decl ar at i ons.    

¶53 Saddl e Ri dge ar gues t hat  t he l at t er  par t  of  t he 

def i ni t i on of  " uni t "  i n Wi s.  St at .  § 703. 02( 15)  i ncl udes t he 

phr ase " i n a bui l di ng"  and t her ef or e t hat  t he st at ut or y 

def i ni t i on of  " uni t , "  l i ke t he decl ar at i on def i ni t i on,  al so 

r equi r es a bui l di ng.   Thi s ar gument  i s not  a per suasi ve or  

r easonabl e r eadi ng of  t he st at ut e.   The st at ut or y phr ase " i n a 

bui l di ng"  appear s i n a c l ause of  t he def i ni t i on i nt r oduced by 

t he wor d " i ncl udi ng"  t hat  gi ves non- exhaust i ve i l l ust r at i ons of  

a " uni t . "    

¶54 Saddl e Ri dge al so ar gues t hat  t he def i ni t i on of  " uni t "  

i n t he decl ar at i ons shoul d be appl i ed because t he Wi sconsi n 

Pr oper t y Assessment  Manual  advi ses t hat  " t he assessor  shoul d 

l ook at  t he condomi ni um decl ar at i on"  t o " det ai l  what  ar e common 

el ement s and how t hese el ement s ar e al l ocat ed t o each i ndi v i dual  

uni t . " 24   

                                                 
24 Bur eau of  Assessment  Pr act i ces,  Wi s.  Dep' t  of  Revenue,  

Wi sconsi n Pr oper t y Assessment  Manual  8- 51 ( 2009)  ( her ei naf t er  
Manual ) .    
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¶55 Thi s ar gument  i s  not  per suasi ve.   The Manual  does not  

pr ovi de any r eason why t he def i ni t i on of  " uni t "  i n t he 

condomi ni um decl ar at i ons shoul d t r ump t he def i ni t i on i n t he 

st at ut e.   The Manual ' s advi ce about  what  t he assessor  " shoul d"  

do when det er mi ni ng how t o assi gn val ue t o a uni t  pr esupposes 

t he exi st ence of  t he uni t .    

¶56 The assessor  l ooks t o t he t ax r ol l s t o det er mi ne t he 

par cel s t hat  ar e t o be val ued.   The Manual  pr ovi des,  " Each uni t  

i n a condomi ni um must  be l i s t ed i n t he r eal  est at e assessment  

r ol l  .  .  .  .  Si nce a speci f i c  pi ece of  l and i s  gener al l y not  

bought  and sol d wi t h each condomi ni um uni t ,  i t  i s  gener al l y not  

possi bl e t o have a l egal  descr i pt i on t hat  descr i bes a speci f i c  

pi ece of  l and f or  each uni t . " 25   

¶57 The unbui l t  uni t s at  i ssue her e ar e i n t he r eal  est at e 

assessment  r ol l  wi t h assi gned t ax par cel  number s.   Al t hough 

Saddl e Ri dge pr ot est s t hat  t he Town t axed t he vacant  l and,  whi ch 

                                                                                                                                                             
The st at ut es gi ve aut hor i t y t o t he Manual .   Wi sconsi n St at .  

§ 73. 03( 2a)  pr ovi des,  i n par t ,  t hat  i t  i s a dut y of  t he 
Depar t ment  of  Revenue t o pr epar e and publ i sh assessment  manual s.   
Wi sconsi n St at .  § 70. 32( 1)  pr ovi des,  i n par t ,  t hat  " [ r ] eal  
pr oper t y shal l  be val ued by t he assessor  i n t he manner  speci f i ed 
i n t he Wi sconsi n pr oper t y assessment  manual  pr ovi ded under  s.  
73. 03( 2a)  .  .  .  . "  

25 Manual  at  8- 50.   

The Manual  al so cont empl at es t hat  t he condomi ni um 
decl ar at i on i t sel f  may have val ue,  i r r espect i ve of  any physi cal  
const r uct i on.   I n descr i bi ng t he " Cost  Appr oach"  as one means t o 
assess condomi ni um pr oper t y,  t he manual  st at es t hat  " t he 
assessor  shoul d det er mi ne an appr opr i at e amount  f or  at t or ney 
f ees,  sur veys,  and ot her  admi ni st r at i ve expenses necessar y t o 
cr eat e i ndi v i dual  owner shi p. "   Manual  at  8- 53.   
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i s par t  of  t he condomi ni um' s common el ement s,  Judge Dykman' s  

di ssent  at  t he cour t  of  appeal s cor r ect l y obser ves t hat  " [ t ] hat  

i s  j ust  i ncor r ect . " 26  Rat her ,  " t he pr oper t y t ax assessment  was 

not  f or  ' vacant  l and'  or ,  f or  t hat  mat t er ,  any l and at  al l .   I n 

t he col umn t i t l ed ' Acr es, '  t he f or t y- one uni t s wer e each shown 

as cont ai ni ng 0. 0000 acr es of  l and.   I n r eal i t y,  t he assessment  

was f or  f or t y- one ' uni t s '  t hat  Saddl e Ri dge owned .  .  .  . " 27   

¶58 The Boar d' s t r eat i ng t hese decl ar ed but  unbui l t  uni t s  

as uni t s f or  pr oper t y t ax pur poses under  Wi s.  St at .  

§§ 703. 02( 15)  and 703. 21 i s suppor t ed by Al umi num I ndust r i es 

Cor p.  v Camel ot  Tr ai l s Condomi ni um Cor p. ,  194 Wi s.  2d 574,  535 

N. W. 2d 74 ( Ct .  App.  1995) .   Thi s case i nt er pr et s Wi s.  St at .  

§ 703. 02( 15)  and i s di scussed by bot h par t i es.    

¶59 The quest i on deci ded i n Al umi num I ndust r i es was not  

whet her  owner s of  unbui l t  condomi ni um uni t s wer e pr oper l y 

assessed f or  pr oper t y t axes but  whet her  " a condomi ni um pr oper t y 

on whi ch no const r uct i on has t aken pl ace i s a ' uni t '  subj ect  t o 

assessment  f or  common expenses"  assessed by t he condomi ni um 

associ at i on under  Wi s.  St at .  § 703. 16( 2) . 28  Sect i on 703. 16( 2) ( a)  

of  t he Condomi ni um Owner shi p Act  pr ovi des t hat  t hese assessment s 

ar e t o be col l ect ed " agai nst  t he uni t  owner s i n pr opor t i on t o 

                                                 
26 Saddl e Ri dge Cor p.  v.  Bd.  of  Revi ew f or  Town of  Paci f i c ,  

No.  2007AP2886,  unpubl i shed sl i p op. ,  ¶24 ( Wi s.  Ct .  App.  Aug.  
27,  2009)  ( Dykman,  J. ,  di ssent i ng) .  

27 I d.  

28 Al umi num I ndus.  Cor p.  v.  Camel ot  Tr ai l s Condo.  Cor p. ,  194 
Wi s.  2d 574,  576- 77,  535 N. W. 2d 74 ( Ct .  App.  1995) .  
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t hei r  per cent age i nt er est s i n t he common el ement s or  as 

ot her wi se pr ovi ded i n t he decl ar at i on"   ( emphasi s added) .  

¶60 I n ot her  wor ds,  t he i ssue i n Al umi num I ndust r i es was 

whet her  condomi ni um pr oper t y on whi ch no const r uct i on had t aken 

pl ace const i t ut ed " uni t s"  f or  pur poses of  t he st at ut or y 

assessment  f or  common expenses,  not  f or  pur poses of  pr oper t y 

t ax. 29  The cour t  of  appeal s exami ned t he st at ut e and concl uded,  

" We r ead not hi ng i n t he def i ni t i ons of  ' uni t  owner ' 30 or  ' uni t ' 31 

t o suggest  t hei r  l i mi t at i on t o const r uct ed uni t s  .  .  .  .  I ndeed,  

t he st at ut e expl i c i t l y  r ef er s t o ' a par t '  t hat  i s  ' i nt ended f or  

any t ype of  i ndependent  use,  i ncl udi ng one or  mor e cubi c l es of  

ai r . '   Cl ear l y and unambi guousl y .  .  .  t hat  def i ni t i on i ncl udes 

condomi ni um l and i nt ended f or  const r uct i on but  on whi ch 

const r uct i on has not  been st ar t ed or  compl et ed. " 32  

¶61 The cour t  i n Al umi num I ndust r i es t hen exami ned t he 

decl ar at i on and det er mi ned t hat  i t  al l ocat ed assessment s 

di f f er ent l y f r om t he st at ut e.   Sect i on 703. 16( 2)  al l owed t he 

decl ar at i on t o pr ovi de a di f f er ent  met hod of  assessment  t han t he 

st at ut es pr ovi ded.   Adher i ng t o t he pr ovi s i ons of  t he 

decl ar at i on,  as al l owed by  Wi s.  St at .  § 703. 16( 2) ,  t he cour t  of  

                                                 
29 Accor di ng t o t he br i ef s i n Al umi num I ndust r i es,  t he owner  

of  t he unbui l t  condomi ni um uni t s pai d pr oper t y t axes on i t s 
unbui l t  uni t s,  much as Saddl e Ri dge has pai d t axes on t he 
par cel s at  i ssue her e f or  some year s wi t hout  obj ect i on.  

30 Wi s.  St at .  § 703. 02( 17) .  

31 Wi s.  St at .  § 703. 02( 15) .  

32 Al umi num I ndus. ,  194 Wi s.  2d at  582- 83.  
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appeal s r el i eved t he owner  of  t he unconst r uct ed uni t s of  payment  

of  assessment s t o t he condomi ni um associ at i on.    

¶62 By cont r ast ,  however ,  t he separ at e t axat i on pr ovi s i on 

i n Wi s.  St at .  § 703. 21 pr ovi des no such f l exi bi l i t y .   Each uni t  

and i t s per cent age i nt er est  i n t he common el ement s i s a t ax 

par cel  and i s separ at el y t axed.   The decl ar at i on i s not  f r ee t o 

al t er  t hi s " separ at e t axat i on"  pr ovi s i on.   

¶63 Al umi num I ndust r i es compel s t he concl usi on t hat  each 

" uni t "  i dent i f i ed i n t he condomi ni um decl ar at i on i s a " uni t "  f or  

pur poses of  separ at e t axat i on under  Wi s.  St at .  § 703. 21,  

r egar dl ess of  whet her  t he uni t  has been const r uct ed.   We 

concl ude,  as di d t he cour t  of  appeal s i n Al umi num I ndust r i es,  

t hat  f or  pur poses of  i dent i f y i ng t he " uni t "  as def i ned i n Wi s.  

St at .  § 703. 02( 15) ,  a uni t  may exi st  wi t hout  a bui l di ng.    

¶64 I n addi t i on t o t hese ar gument s,  Saddl e Ri dge asser t s 

t hat  t he unbui l t  uni t s do not  meet  t he Condomi ni um Act ' s 

def i ni t i on of  " pr oper t y"  as meani ng " uni mpr oved l and,  l and 

t oget her  wi t h i mpr ovement s on i t  or  i mpr ovement s wi t hout  t he 

under l y i ng l and. "   Wi s.  St at .  § 703. 02( 14) .   Saddl e Ri dge ar gues 

t hat  under  t hi s  def i ni t i on,  onl y l and and i mpr ovement s qual i f y  

as " pr oper t y, "  and t hat  t her ef or e onl y l and and i mpr ovement s,  

not  unbui l t  uni t s,  can be assessed f or  pr oper t y t ax.    

¶65 We ar e not  per suaded by t hi s ar gument .   Wi sconsi n 

St at .  § 703. 04 pr ovi des t hat  " [ a]  uni t ,  t oget her  wi t h i t s 

undi v i ded i nt er est  i n t he common el ement s,  f or  al l  pur poses 

const i t ut es r eal  pr oper t y. "   We have concl uded t hat  t he decl ar ed 

but  unbui l t  uni t s ar e " uni t s"  wi t hi n t he meani ng of  chapt er  703.   
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Wi sconsi n St at .  § 703. 04,  decl ar i ng t hat  a uni t  i s  r eal  pr oper t y 

" f or  al l  pur poses, "  f or ecl oses Saddl e Ri dge' s ar gument  t hat  a 

uni t  i s  not  pr oper t y f or  pur poses of  pr oper t y t axat i on.   

¶66 Fur t her mor e,  Saddl e Ri dge' s i nt er pr et at i on of  " uni t "  

i s  cont r ar y t o t he Condomi ni um Owner shi p Act ,  under  whi ch each 

uni t  owner  bear s t he t ax bur den f or  hi s or  her  own undi v i ded 

i nt er est  i n t he common el ement s of  t he condomi ni um but  no uni t  

owner  i s r equi r ed t o pay mor e t han hi s or  her  shar e.    

¶67 As not ed,  Wi s.  St at .  § 703. 21( 1)  makes each uni t  a 

separ at e t ax par cel ,  t oget her  wi t h i t s own " undi v i ded i nt er est  

i n t he common el ement s. "   Fur t her mor e,  Wi s.  St at .  § 703. 13( 1)  

r equi r es t hat  each uni t ' s  per cent age i nt er est  i n t he common 

el ement s,  must  be " set  f or t h i n t he decl ar at i on. "   The ef f ect  i s  

t hat  each uni t  owner  i s r esponsi bl e f or  hi s or  her  own shar e of  

t he t axes but  not  mor e t han t hat  shar e.  

¶68 Mor eover ,  " [ t ] he per cent age i nt er est s shal l  have a 

per manent  char act er  and .  .  .  may not  be changed wi t hout  t he 

wr i t t en consent  of  al l  of  t he uni t  owner s and t hei r  mor t gagees. "   

Wi s.  St at .  § 703. 13( 4) .   These r equi r ement  appear  t o have been 

met  by t he condomi ni um i nst r ument s i n t hi s case,  whi ch est abl i sh 

t hat  t he per cent age i nt er est  of  t he common el ement s owned by 

each uni t  i s  a f i xed f r act i on.   I t  does not  ( and can not )  change 

over  t i me wi t hout  consent  of  t he uni t  owner s.   I n t he 

Decl ar at i on f or  t he Saddl e Ri dge Est at es Condomi ni um,  f or  

exampl e,  when t her e wer e 48 uni t s decl ar ed i n t he or i gi nal  
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condomi ni um i nst r ument s,  each uni t  owner  owned a 1/ 48 per cent age 

i nt er est  i n t he common el ement s. 33 

¶69 Ther ef or e,  i f  Saddl e Ri dge does not  pay t he t axes 

assessed on t he per cent age shar e of  each of  t he decl ar ed but  

unbui l t  uni t s,  t hen one of  t wo t hi ngs must  happen:  ei t her  no one 

pays t he pr o- r at a shar e of  t axes f or  t hat  f r act i on of  t he common 

el ement s or  t he t axes f or  t hat  por t i on of  t he common el ement s 

wi l l  be shi f t ed t o t he uni t  owner s of  t he al r eady- bui l t  uni t s.    

¶70 The possi bi l i t y  t hat  by c l ever  use of  def i ni t i ons i n a 

condomi ni um decl ar at i on a devel oper  coul d avoi d payi ng t axes on 

a shar e of  t he common el ement s,  or  t hat  t he devel oper  coul d 

avoi d t axes al t oget her  by never  const r uct i ng a uni t ,  i s  what  

pr ompt ed Judge Dykman t o decl ar e Saddl e Ri dge' s i nt er pr et at i on 

                                                 
33 Her e i t  appear s f r om t he r ecor d t hat  each of  t he t hr ee 

condomi ni ums has been expanded si nce t he or i gi nal  decl ar at i on 
was f i l ed and now i ncl udes a l ar ger  number  of  uni t s t han wer e 
or i gi nal l y decl ar ed.   Wi sconsi n St at .  § 703. 26 pr ovi des t he 
condi t i ons and r equi r ement s f or  expansi on of  a condomi ni um,  
whi ch ar e not  at  i ssue i n t hi s case.    

Al t hough t he amendment s t o t he decl ar at i on cr eat i ng t he 
expansi on ar e not  i n t he r ecor d,  t he par t i es do not  di sput e t hat  
t he per cent age owner shi p of  t he common el ement s i n each 
condomi ni um i s a f i xed f r act i on.   Each uni t  owner  of  a decl ar ed 
uni t  owns a cor r espondi ng equal  shar e of  t he common el ement s.   
Bef or e t he Boar d of  Revi ew,  one of  t he r epr esent at i ves f or  
Saddl e Ri dge expl ai ned as f ol l ows:   

Gosda:  At  t hat  pr esent  t i me when t hi s  was pr i nt ed,  t her e 
wer e 48 uni t s i n t her e.   Now t her e' s 132.   We use 
t he same di v i s i on;  di v i de 132 by one .  .  .   

Man:   Di v i de one by 132.  

Gosda:  Yes.   I  sai d t hat  wr ong.  
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of  t he l aw t o be t he " Hol y Gr ai l  of  r eal  est at e t axat i on. "   As 

Judge Dykman expl ai ned:   

One r eason t hat  decl ar ed but  unbui l t  uni t s must  be 
" uni t s"  t hat  est abl i sh par cel s subj ect  t o t axat i on i s  
t hat  t he maj or i t y ' s r esul t  l eads t o t hi s:   When a 
condomi ni um i s " bor n"  by r ecor di ng a decl ar at i on and 
pl at  ( as Saddl e Ri dge di d) ,  t her e i s not hi ng t o t ax 
because unt i l  somet hi ng get s bui l t ,  no uni t s exi st .   
Thi s i s f ar  f r om a specul at i ve pr obl em.   [ Saddl e 
Ri dge]  expl ai ned t hat  Saddl e Ri dge has " expandabl e 
ar eas"  wher e t her e ar e no decl ar ed uni t s.   The r ecor d 
i s uncl ear  as t o whet her  t hese ar eas ar e wi t hi n or  
out si de Saddl e Ri dge' s t hr ee 
condomi ni ums.  .  .  .  [ T] hese ar eas coul d be used t o 
expand one of  Saddl e Ri dge' s condomi ni ums or  t o st ar t  
a new condomi ni um.   Ei t her  way,  i f  a decl ar ed but  
unbui l t  uni t  does not  est abl i sh a t axabl e par cel ,  t he 
Town of  Paci f i c  wi l l  be unabl e t o t ax anyt hi ng i n 
t hese ar eas unt i l  somet hi ng i s bui l t .   I f  t hat  t i me 
i s,  as Gosda expl ai ned,  t wel ve t o f i f t een year s away,  
Saddl e Ri dge wi l l  be abl e t o avoi d r eal  est at e t axes 
on t hose ar eas f or  t hat  l engt h of  t i me. 34 

¶71 The ot her ,  equal l y unaccept abl e consequence of  t he 

posi t i on ar gued by Saddl e Ri dge and adopt ed by t he cour t  of  

appeal s woul d be t o shi f t  t he t ax bur den ont o t he pur chaser s of  

t he ear l i est  condomi ni um uni t s t o be bui l t  and away f r om t he 

devel oper .   I f  onl y bui l t  uni t s pay t axes on t he common 

el ement s,  t hen no t axes woul d be due unt i l  t he f i r st  uni t  i s  

bui l t .   Ther eaf t er ,  al l  of  t he t ax l i abi l i t y  f or  t he common 

el ement s woul d shi f t  ont o t he f i r st  uni t  owner  t o pur chase a 

bui l t  uni t ;  when t he second uni t  was bui l t ,  t he t wo uni t  owner s 

woul d each pay hal f  of  t he t axes f or  al l  of  t he common el ement s,  

                                                 
34 Saddl e Ri dge Cor p.  v.  Bd.  of  Revi ew f or  Town of  Paci f i c ,  

No.  2007AP2886,  unpubl i shed sl i p op. ,  ¶40 ( Wi s.  Ct .  App.  Aug.  
27,  2009)  ( Dykman,  J. ,  di ssent i ng) .  
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whi l e t he devel oper  cont i nued t o pay not hi ng.   As mor e uni t s 

wer e bui l t  and pur chased,  t he t ax bur den on t he common el ement s 

woul d be cont i nual l y r ecal cul at ed.    

¶72 Thi s r esul t  woul d v i ol at e t he separ at e t axat i on 

r equi r ement  i n Wi s.  St at .  § 703. 21 by f or c i ng t he ear l y uni t  

owner s t o pay t he t axes f or  t he common el ement s.   I t  woul d al so 

r un count er  t o t he r equi r ement  t hat  t he per cent age i nt er est  i n 

t he common el ement s ( and t her ef or e t he r esul t i ng t ax 

r esponsi bi l i t y  of  each uni t  owner  f or  t he common el ement s)  must  

be " per manent  i n char act er , "  because t he uni t  owner s '  t ax 

r esponsi bi l i t i es woul d cont i nue t o shi f t  as mor e uni t s wer e 

const r uct ed.   Wi s.  St at .  § 703. 13( 4) .   

¶73 Fi nal l y,  we not e t hat  adopt i ng Saddl e Ri dge' s posi t i on 

t hat  " uni t s"  do not  exi st  unt i l  t hey ar e bui l t  woul d cr eat e 

uncer t ai nt y and admi ni st r at i ve di f f i cul t i es.   Under  Saddl e 

Ri dge' s posi t i on,  ever y condomi ni um coul d cont est  and mani pul at e 

t he exact  moment  at  whi ch a condomi ni um uni t  i s  " bor n. "   Thi s 

i nt er pr et at i on woul d encour age needl ess l i t i gat i on over  t he 

quest i ons of  when and whet her  a " uni t "  begi ns t o exi st  f or  t ax 

and ot her  pur poses and woul d per mi t  gamesmanshi p.    

¶74 I n ef f ect ,  Saddl e Ri dge woul d have us appl y one 

meani ng of  t he st at ut or y wor d " uni t "  t o concl ude i t  has met  i t s 

obl i gat i ons i n cr eat i ng t he condomi ni ums,  but  t hen woul d shuf f l e 

t he deck t o appl y anot her  def i ni t i on of  " uni t " ——one whi ch t he 

devel oper  i t sel f  suppl i es——when t he t ax bi l l  comes due.   The 

st at ut e does not  al l ow such r eshuf f l i ng of  cr i t i cal  t er ms.  
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¶75 Under  chapt er  703,  t he decl ar ed uni t s must  come i nt o 

l egal  exi st ence when t he condomi ni um i nst r ument s ar e r ecor ded.   

The decl ar at i on must  i dent i f y each uni t  i n t he condomi ni um, 35 and 

" [ e] ver y uni t  shal l  be desi gnat ed on t he condomi ni um pl at  by t he 

uni t  number . " 36  Thus t he condomi ni um i t sel f  cannot  exi st  i f  i t s  

uni t s ar e not  decl ar ed and descr i bed.   Nei t her  t he l egal  

exi st ence of  t he uni t s nor  t hei r  assessment  val ue si mpl y  

di sappear s unt i l  such t i me as const r uct i on i s compl et ed.  

¶76 For  t he r easons set  f or t h,  we concl ude t hat  t he Boar d 

" act ed accor di ng t o l aw"  i n assessi ng Saddl e Ri dge f or  t he 

unbui l t  uni t s.   Saddl e Ri dge owns t he decl ar ed but  unbui l t  

condomi ni um uni t s and t hese unbui l t  uni t s ar e t ax par cel s,  t he 

assessment  val ue of  whi ch i s assessed t o Saddl e Ri dge.   

Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  appeal s,  

whi ch af f i r med t he or der  of  t he c i r cui t  cour t .   The Boar d of  

Revi ew f or  t he Town of  Paci f i c  got  i t  r i ght .   Saddl e Ri dge' s 

pet i t i on f or  a wr i t  of  cer t i or ar i  shoul d have been deni ed by t he 

c i r cui t  cour t .    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  

                                                 
35 Wi sconsi n St at .  § 703. 09( 1) ( c)  pr ovi des t hat  " [ a]  

condomi ni um decl ar at i on shal l  cont ai n .  .  .  .  A gener al  
descr i pt i on of  each uni t ,  i ncl udi ng i t s per i met er s,  l ocat i on and 
any ot her  dat a suf f i c i ent  t o i dent i f y i t  wi t h r easonabl e 
cer t ai nt y. "  

36 Wi s.  St at .  § 703. 11( 3) .  
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