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NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    

No.    2007AP221 & 2007AP1440 
( L. C.  No.  2003CV5040)  
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          Pl ai nt i f f s- Appel l ant s- Cr oss-  
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FI LED 
 

JUL 18,  2013 
 

Di ane M.  Fr emgen 
Cl er k of  Supr eme Cour t  

 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed in 

part, reversed in part, and remanded.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r evi ew of  a 

publ i shed opi ni on of  t he cour t  of  appeal s1 t hat  af f i r med i n par t  

and r ever sed i n par t  t he deci s i on of  t he c i r cui t  cour t  f or  

Mi l waukee Count y. 2  The quest i ons now bef or e us ar i se f r om cl ai ms 

by Bost co LLC and Par i s i an,  I nc.  ( her ei naf t er  Bost co) ,  al l egi ng 

                                                 
1 Bost co LLC v.  Mi l waukee Met r o.  Sewer age Di st .  ( Bost co) ,  

2011 WI  App 76,  334 Wi s.  2d 620,  800 N. W. 2d 518.  

2 Judges Jef f r ey A.  Kr emer s and Jean A.  Di Mot t o pr esi ded at  
di f f er ent  phases i n t he c i r cui t  cour t .  
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t hat  Mi l waukee Met r opol i t an Sewer age Di st r i ct ' s  ( MMSD)  negl i gent  

oper at i on and mai nt enance of  a sewer age t unnel  ( t he Deep Tunnel )  

beneat h Bost co' s pr oper t y r esul t ed i n excessi ve gr oundwat er  

seepage i nt o t he Deep Tunnel ,  t her eby causi ng si gni f i cant  damage 

t o Bost co' s bui l di ngs.   Bost co sought  money damages,  as wel l  as 

equi t abl e r el i ef .  

¶2 The par t i es r ai se f i ve i ssues,  and we af f i r m t he cour t  

of  appeal s on al l  but  one of  t he i ssues.   Fi r st ,  MMSD cl ai ms i n 

i t s cr oss- appeal  t hat  i t  i s  ent i t l ed t o i mmuni t y f or  i t s  

const r uct i on and mai nt enance of  t he Deep Tunnel ,  under  Wi s.  

St at .  § 893. 80( 4) . 3  Second,  i f  i mmuni t y i s not  accor ded,  Bost co 

cl ai ms t hat  t he cour t  of  appeal s er r ed when i t  r ever sed t he 

ci r cui t  cour t ' s  awar d of  equi t abl e r el i ef  f or  Bost co,  or der i ng 

MMSD t o abat e t he excessi ve seepage of  gr oundwat er  i nt o t he Deep 

Tunnel .   Thi r d,  Bost co cl ai ms t hat  t he damage cap i n 

§ 893. 80( 3) ,  whi ch caps t he damages r ecover abl e i n an act i on 

agai nst  gover nment al  ent i t i es at  $50, 000,  v i ol at es equal  

pr ot ect i on,  bot h f aci al l y and as appl i ed t o Bost co' s speci f i c  

c l ai ms.   Addi t i onal l y,  Bost co cont ends t hat  t he damage cap does 

not  appl y t o cont i nui ng nui sances.   Four t h,  Bost co cl ai ms t hat  

MMSD' s oper at i on and mai nt enance of  t he Deep Tunnel  const i t ut ed 

an unconst i t ut i onal  t aki ng of  t he gr oundwat er  beneat h Bost co' s 

pr oper t y.   Fi f t h,  MMSD ar gues t hat  Bost co' s c l ai m i s bar r ed by 

t he not i ce of  c l ai m pr ovi s i on of  § 893. 80( 1)  ( 2005- 06) .  

                                                 
3 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2011–

12 ver si on unl ess ot her wi se not ed.   Al t hough t he par t i es r ef er  
t o t he 2005–06 ver si on,  t he r el evant  l anguage r emai ns t he same 
i n t he cur r ent  ver si on unl ess ot her wi se i ndi cat ed.  
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¶3 Fi r st ,  we concl ude t hat  MMSD i s not  ent i t l ed t o 

i mmuni t y.   Once MMSD had not i ce t hat  t he pr i vat e nui sance i t  

negl i gent l y mai nt ai ned was causi ng si gni f i cant  har m,  i mmuni t y 

under  Wi s.  St at .  § 893. 80( 4)  was not  avai l abl e f or  MMSD.   The 

pr oper  i mmuni t y anal ysi s i n t hi s case r est s on our  hol di ng i n 

Mi l waukee Met r opol i t an Sewer age Di st r i ct  v.  Ci t y of  Mi l waukee 

( Ci t y of  Mi l waukee) ,  2005 WI  8,  277 Wi s.  2d 635,  ¶59,  691 N. W. 2d 

658,  t hat  " [ w] het her  i mmuni t y exi st s f or  nui sance f ounded on 

negl i gence depends upon t he char act er  of  t he negl i gent  act s. "   

Wher e t he negl i gent  act  was under t aken pur suant  t o one of  t hose 

f unct i ons set  f or t h i n § 893. 80( 4) ——t hat  i s,  l egi s l at i ve,  quasi -

l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  f unct i ons——i mmuni t y may 

appl y.   See i d. ;  see al so § 893. 80( 4) .    

¶4 Her e,  Bost co' s nui sance cl ai m i s gr ounded i n MMSD' s 

negl i gent  mai nt enance of  i t s  Deep Tunnel ,  whi ch mai nt enance 

const i t ut ed a cont i nui ng pr i vat e nui sance.   See Physi c i ans Pl us 

I ns.  Cor p.  v.  Mi dwest  Mut .  I ns.  Co. ,  2002 WI  80,  ¶¶2- 3,  254 

Wi s.  2d 77,  646 N. W. 2d 777 ( expl ai ni ng t hat  when al l  t he 

el ement s of  nui sance ar e pr oved and t he muni c i pal  ent i t y has 

not i ce t hat  t he nui sance was causi ng si gni f i cant  har m,  t he 

ent i t y has a dut y t o abat e) .   Because MMSD' s mai nt enance of  t he 

cont i nui ng pr i vat e nui sance i s not  a l egi s l at i ve,  quasi -

l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  f unct i on,  MMSD i s not  

ent i t l ed t o i mmuni t y.   See Hi l l c r est  Gol f  & Count r y Cl ub v.  Ci t y  

of  Al t oona,  135 Wi s.  2d 431,  439- 40,  400 N. W. 2d 493 ( Ct .  App.  

1986)  ( expl ai ni ng t hat  t he " cr eat i on and mai nt enance of  pr i vat e 

nui sances ar e s i mpl y not  r ecogni zed as l egi s l at i ve act s subj ect  
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t o pr ot ect i on under  sec.  893. 80( 4) " ) ;  see al so Wel ch v.  Ci t y of  

Appl et on,  2003 WI  App 133,  ¶8,  265 Wi s.  2d 688,  666 N. W. 2d 511 

( expl ai ni ng t hat  " no st at ut or y or  common l aw i mmuni t y doct r i ne 

empower s a publ i c body t o mai nt ai n a pr i vat e nui sance" ) ;  Meni ck 

v.  Ci t y of  Menasha,  200 Wi s.  2d 737,  745,  547 N. W. 2d 778 ( Ct .  

App.  1996)  ( concl udi ng " t her e i s no di scr et i on as t o mai nt ai ni ng 

t he [ sewer ]  syst em so as not  t o cause i nj ur y" ) ;  Wi s.  St at .  

§§ 844. 01( 1)  and 844. 20( 2)  ( pr ovi di ng st at ut or y pr ocedur e f or  

seeki ng abat ement  of  pr i vat e nui sances) . 4  The cour t  of  appeal s '  

det er mi nat i on t hat  MMSD i s not  ent i t l ed t o i mmuni t y i s t her ef or e 

af f i r med.  

¶5 Because MMSD does not  have i mmuni t y f or  i t s  negl i gent  

mai nt enance of  t he Deep Tunnel ,  we al so concl ude as f ol l ows:   On 

t he second i ssue,  we concl ude t hat  Wi s.  St at .  § 893. 80( 3) –( 5)  do 

not  abr ogat e MMSD' s dut y t o abat e t he pr i vat e nui sance t hat  MMSD 

caused by i t s negl i gent  mai nt enance of  t he Deep Tunnel ,  af t er  

MMSD had not i ce t hat  t he nui sance was a cause of  s i gni f i cant  

har m.   Ther ef or e,  we r ever se t he cour t  of  appeal s '  deni al  of  t he 

equi t abl e r el i ef  of  abat ement .  

¶6 Thi r d,  we concl ude t hat  t he monet ar y damage cap i n 

Wi s.  St at .  § 893. 80( 3)  does not  v i ol at e equal  pr ot ect i on,  ei t her  

f aci al l y or  as appl i ed t o Bost co.   Mor eover ,  t he nat ur e of  

Bost co' s c l ai m as a cont i nui ng nui sance does not  r ender  

§ 893. 80( 3) ' s monet ar y damage cap i nappl i cabl e.   Accor di ngl y,  we 

                                                 
4 See al so Wi nchel l  v.  Ci t y of  Waukesha,  110 Wi s.  101,  109,  

85 N. W.  668 ( 1901)  ( concl udi ng t hat  t he " l egi s l at i ve aut hor i t y  
t o i nst al l  a sewer  syst em car r i es no i mpl i cat i on of  aut hor i t y t o 
cr eat e or  mai nt ai n a nui sance" ) .  
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af f i r m t he cour t  of  appeal s '  concl usi on t hat  t he c i r cui t  cour t  

pr oper l y r educed Bost co' s monet ar y damages t o $100, 000.  

¶7 Four t h,  wi t h r egar d t o Bost co' s i nver se condemnat i on 

c l ai m,  we concl ude t hat  Bost co f or f ei t ed t he ar gument  t hat  i t  

makes bef or e t hi s cour t ,  and we t her ef or e af f i r m t he cour t  of  

appeal s on t hi s i ssue.  

¶8 Fi f t h,  we concl ude t hat  Bost co subst ant i al l y  compl i ed 

wi t h t he not i ce of  c l ai m pr ovi s i ons under  Wi s.  St at .  § 893. 80( 1)  

( 2005–06) ,  and t hat  MMSD t her ef or e had suf f i c i ent  not i ce under  

t hose pr ovi s i ons.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s 

on t hat  i ssue as wel l .  

¶9 Because nei t her  Wi s.  St at .  § 893. 80( 4)  nor  ( 3)  

abr ogat es MMSD' s dut y t o abat e t hi s pr i vat e nui sance,  we r ever se 

t he cour t  of  appeal s '  deci s i on i n par t ,  af f i r m t hat  deci s i on i n 

par t ,  and r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs 

consi st ent  wi t h t hi s opi ni on.   I n par t i cul ar ,  we r ever se t he 

cour t  of  appeal s '  r ever sal  of  t he c i r cui t  cour t ' s  or der  f or  

abat ement ,  i n par t .   That  i s,  whi l e we af f i r m t he cour t  of  

appeal s on al l  ot her  i ssues,  we r ever se t hat  cour t ' s  deci s i on 

t hat  Bost co was not  ent i t l ed t o equi t abl e r el i ef  i n t he f or m of  

an or der  f or  abat ement .   Ther ef or e,  we af f i r m t he ci r cui t  cour t  

deci s i on t hat  abat ement  i s r equi r ed,  and we r emand t hi s mat t er  

t o t he c i r cui t  cour t .   Upon r emand,  a hear i ng may be hel d t o 

est abl i sh whet her  an al t er nat e met hod wi l l  abat e t he cont i nui ng 

pr i vat e nui sance MMSD mai nt ai ns or  whet her  l i ni ng t he Deep 

Tunnel  wi t h concr et e i s r equi r ed f or  abat ement .  

I .   BACKGROUND 
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¶10 Thi s case ar i ses out  of  MMSD' s mai nt enance of  t he 

Mi l waukee Deep Tunnel ,  whi ch was const r uct ed i n t he ear l y 1990s 

t o col l ect  and st or e bot h st or m wat er  r unof f  and sewage unt i l  

t he Deep Tunnel ' s col l ect i ons coul d be t r anspor t ed t o 

Mi l waukee' s sewage t r eat ment  pl ant .   

¶11 Bost on St or e i s l ocat ed i n downt own Mi l waukee,  one 

bl ock west  of  t he Deep Tunnel ' s Nor t h Shor e segment .  Fi r st  

er ect ed i n t he 19t h cent ur y,  Bost on St or e consi st s of  f i ve 

i nt er connect ed bui l di ngs t hat  r est  upon wood pi l e f oundat i ons 

t hat  wer e dr i ven i nt o t he gr ound t o suppor t  t he bui l di ngs'  

col umns.   At  t he t i me of  const r uct i on,  t he pi l i ngs wer e bel ow 

t he wat er  t abl e and wer e f ul l y  sat ur at ed,  t her eby pr event i ng 

t hei r  det er i or at i on.  

¶12 Over  t i me,  however ,  t he wat er  encl osi ng t he pi l i ngs 

was dr awn down,  and t he Bost on St or e bui l di ngs began t o suf f er  

subst ant i al  st r uct ur al  damage.   On November  16,  2004,  Bost co 

f i l ed t he amended compl ai nt  i n t hi s case,  al l egi ng t hat  MMSD' s 

oper at i on and mai nt enance of  t he Deep Tunnel  caused t he dr awdown 

of  t he wat er  t hat  l ed t o t he det er i or at i on of  t he wood pi l i ngs 

under l y i ng Bost co' s bui l di ngs.   Bost co' s c l ai ms f or  r el i ef  wer e 

based on t heor i es of  common l aw negl i gence,  cont i nui ng pr i vat e 

nui sance,  i nver se condemnat i on and vi ol at i ons of  Wi s.  St at .  

§ 101. 111,  set t i ng f or t h saf et y st andar ds f or  excavat i on 

pr oj ect s.   Bost co sought  equi t abl e r el i ef  t o abat e t he nui sance,  

as wel l  as damages and expenses.  

¶13 The amended compl ai nt  gave r i se t o numer ous mot i ons 

t hat  r esul t ed i n di smi ssal s of  some of  Bost co' s c l ai ms.   
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Event ual l y t wo common l aw c l ai ms wer e t r i ed t o a j ur y:   

negl i gence and pr i vat e nui sance.  

¶14 The j ur y f ound t hat  MMSD was negl i gent  i n i t s 

mai nt enance of  t he Deep Tunnel  near  Bost co' s bui l di ng, 5 and t hat  

MMSD' s negl i gence was a cause of  Bost co' s i nj ur y. 6  The j ur y 

awar ded Bost co $3, 000, 000 f or  past  damages and $6, 000, 000 f or  

f ut ur e damages. 7  The j ur y al so f ound t hat  Bost co was at  f aul t  

f or  30 per cent  of  t he damages,  t her eby r educi ng t he $9, 000, 000 

awar d t o $6. 3 mi l l i on. 8 

¶15 I n r egar d t o Bost co' s nui sance cl ai m,  t he j ur y  f ound 

t hat  t he negl i gent  manner  i n whi ch MMSD mai nt ai ned t he Deep 

Tunnel  i nt er f er ed wi t h Bost co' s use and enj oyment  of  i t s  

pr oper t y. 9  The j ur y f ound t hat  MMSD coul d abat e t he i nt er f er ence 

                                                 
5 QUESTI ON No.  1:   " [ W] as t he Di st r i ct  negl i gent  i n t he 

manner  i n whi ch i t  oper at ed or  mai nt ai ned t he t unnel  near  t he 
Bost on St or e?"    

ANSWER:   " Yes. "    

6 QUESTI ON No.  2:   " Was such negl i gence a cause of  t he 
c l ai med damage t o t he Bost on St or e f oundat i on?"  

ANSWER:   " Yes. "    

7 See Speci al  Ver di ct  Quest i ons Nos.  7 & 8.  

8 See Speci al  Ver di ct  Quest i on No.  5.  

9 QUESTI ON No.  9:   " Has t he manner  i n whi ch t he Di st r i ct  has 
oper at ed or  mai nt ai ned t he t unnel  i nt er f er ed wi t h t he Bost on 
St or e' s use and enj oyment  of  t hei r  bui l di ng?"  

ANSWER:   " Yes. "   
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by r easonabl e means and at  a r easonabl e cost . 10  However ,  t he 

j ur y al so f ound t hat  t he i nt er f er ence di d not  r esul t  i n 

" s i gni f i cant  har m"  t o Bost co. 11  

¶16 On post - ver di ct  mot i ons, 12 t he c i r cui t  cour t  deni ed 

Bost co' s mot i on aski ng t he cour t  t o f i nd t hat  over  $2 mi l l i on i n 

damages const i t ut ed " s i gni f i cant  har m"  f or  pur poses of  Bost co' s  

nui sance cl ai m.   Addi t i onal l y,  MMSD sought  j udgment  

not wi t hst andi ng t he ver di ct ,  on t he gr ound t hat  MMSD was 

pr ot ect ed by gover nment al  i mmuni t y.   The ci r cui t  cour t  deni ed 

MMSD' s mot i on;  however ,  t he cour t  agr eed wi t h MMSD t hat  t he 

$50, 000 damages cap i n Wi s.  St at .  § 893. 80( 3)  appl i ed,  and 

r educed t he j ur y ' s negl i gence ver di ct  f r om $6. 3 mi l l i on t o 

$100, 000 ( $50, 000 each f or  Bost co and Par i s i an) .   Af t er  t he 

damage cap had been appl i ed,  Bost co r easser t ed i t s c l ai m f or  

equi t abl e r el i ef ,  whi ch t he ci r cui t  cour t  had hel d i n abeyance 

pendi ng t he det er mi nat i on of  damages i n t he j ur y t r i al .   

Speci f i cal l y,  Bost co cl ai med t hat  a $100, 000 damage awar d on 

$6. 3 mi l l i on of  damages const i t ut ed an i nadequat e r emedy at  l aw.   

The ci r cui t  cour t  gr ant ed Bost co' s pr ayer  f or  equi t abl e r el i ef  

                                                 
10 See Speci al  Ver di ct  Quest i on No.  11.   Bost co' s  exper t s 

t est i f i ed t hat  t he s i phoni ng of  wat er  f r om near  Bost co' s 
bui l di ng coul d be abat ed ei t her  by l i ni ng t he Deep Tunnel  wi t h 
concr et e or  by i nst al l i ng and mai nt ai ni ng a syst em of  
gr oundwat er  moni t or i ng and r echar ge wel l s t o r epl eni sh t he 
gr oundwat er  t hat  i s  s i phoned i nt o t he Deep Tunnel .    

11 See Speci al  Ver di ct  Quest i on No.  10.  

12 The Honor abl e Jef f r ey Kr emer s,  Mi l waukee Count y Ci r cui t  
Cour t ,  pr esi ded at  t he t r i al  and i ni t i al  post - ver di ct  phase of  
t he pr oceedi ngs.   
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and or der ed MMSD t o abat e t he nui sance caused by MMSD' s 

mai nt enance of  t he Deep Tunnel . 13   

¶17 Bost co appeal ed and MMSD cr oss- appeal ed.   Bost co 

ar gued t hat  t he c i r cui t  cour t  er r ed when i t  r ef used t o change 

t he j ur y ' s f i ndi ng t hat  Bost co di d not  suf f er  " si gni f i cant  har m"  

as t o i t s nui sance cl ai m,  as wel l  as t he cour t ' s  summar y 

j udgment  di smi ssi ng Bost co' s i nver se condemnat i on c l ai m.   On 

cr oss- appeal ,  MMSD ar gued t hat  t he c i r cui t  cour t  er r ed ( 1)  by 

f ai l i ng t o hol d t hat  MMSD' s oper at i on and mai nt enance of  t he 

Deep Tunnel  wer e shi el ded by gover nment al  i mmuni t y,  ( 2)  by 

gr ant i ng Bost co' s r equest  f or  abat ement ,  and ( 3)  by not  

di smi ssi ng Bost co' s compl ai nt  f or  f ai l i ng t o compl y wi t h t he 

not i ce of  c l ai m pr ovi s i ons of  Wi s.  St at .  § 893. 80( 1)  ( 2005–06) . 14 

¶18 Wi t h r egar d t o Bost co' s nui sance cl ai m,  t he cour t  of  

appeal s concl uded t hat  t he c i r cui t  cour t  er r ed i n decl i ni ng t o 

r ever se t he j ur y ' s f i ndi ng t hat  Bost co di d not  suf f er  

" s i gni f i cant  har m, "  and t hat ,  as a mat t er  of  l aw,  suf f er i ng mor e 

t han $2 mi l l i on i n past  damages const i t ut ed si gni f i cant  har m.   

Ther ef or e,  t he cour t  concl uded,  Bost co pr oved i t s c l ai m f or  

pr i vat e nui sance.   Bost co LLC v.  Mi l waukee Met r o.  Sewer age Di st .  

( Bost co) ,  2011 WI  App 76,  ¶¶92–104,  334 Wi s.  2d 620,  800 N. W. 2d 

518.   Addi t i onal l y,  al t hough t he cour t  of  appeal s concl uded t hat  

                                                 
13 The Honor abl e Jean Di Mot t o,  Mi l waukee Count y Ci r cui t  

Cour t ,  pr esi ded over  Bost co' s c l ai m f or  equi t abl e r el i ef .   

14 When di scussi ng t he par t i es '  not i ce of  c l ai m ar gument s,  
we r ef er  t o t he number i ng of  t he pr ovi s i ons as t hey exi st ed i n 
t he 2005–06 ver si on of  t he Wi sconsi n St at ut es,  because t he 
number i ng of  t he r el evant  pr ovi si ons of  t he st at ut e has si nce 
changed.  
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MMSD was not  ent i t l ed t o i mmuni t y under  Wi s.  St at .  § 893. 80( 4) ,  

t he cour t  r ever sed t he ci r cui t  cour t ' s  or der  f or  abat ement ,  

because i t  concl uded t hat ,  s i nce § 893. 80( 3)  capped Bost co' s 

r ecover abl e damages at  $50, 000 per  c l ai mant ,  § 893. 80( 3)  and ( 5)  

pr ecl uded such equi t abl e r el i ef .   I d. ,  ¶¶105–07,  123- 37.   Al so,  

t he cour t  concl uded t hat  t he damage cap under  § 893. 80( 3)  di d 

not  v i ol at e equal  pr ot ect i on,  ei t her  on i t s f ace or  as appl i ed 

t o Bost co,  i d. ,  ¶¶39–60,  and t hat  t he cap appl i ed t o Bost co' s 

cont i nui ng nui sance cl ai m,  i d. ,  ¶107.   

¶19 The cour t  of  appeal s al so af f i r med t he ci r cui t  cour t ' s 

summar y j udgment  di smi ssi ng Bost co' s i nver se condemnat i on c l ai m,  

hol di ng t hat  Bost co had f ai l ed t o al l ege f act s t hat  coul d show 

t hat  MMSD ei t her  physi cal l y occupi ed Bost co' s pr oper t y or  t hat  

MMSD depr i ved Bost co of  al l  or  subst ant i al l y  al l  of  t he 

benef i c i al  use of  i t s  pr oper t y. 15  I d. ,  ¶¶110–13.   Addi t i onal l y,  

t he cour t  of  appeal s r ej ect ed MMSD' s c l ai m t hat  Bost co had 

f ai l ed t o compl y wi t h t he not i ce of  c l ai m pr ovi s i on under  Wi s.  

St at .  § 893. 80( 1)  ( 2005- 06) ,  and deemed t hat  Bost co' s not i ce was 

suf f i c i ent .   I d. ,  ¶¶85–91.  

¶20 Bost co pet i t i oned f or  r evi ew,  and MMSD cr oss-

pet i t i oned f or  r evi ew.   We gr ant ed bot h pet i t i ons.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

                                                 
15 The cour t  of  appeal s al so af f i r med t he ci r cui t  cour t ' s  

deci s i on t o di smi ss Bost co' s excavat i on pr ot ect i on c l ai m on 
summar y j udgment .   Bost co,  334 Wi s.  2d 620,  ¶122.   That  c l ai m i s 
not  bef or e us.  
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¶21 Whet her  MMSD i s i mmune f r om a cl ai m f or  abat ement  of  

t he pr i vat e nui sance i t  negl i gent l y mai nt ai ned,  whi ch was a 

cause of  s i gni f i cant  har m and of  whi ch i t  had not i ce,  when MMSD 

coul d do so by r easonabl e means at  a r easonabl e cost ,  i s  a 

quest i on of  l aw f or  our  i ndependent  r evi ew.   See Ci t y of  

Mi l waukee,  277 Wi s.  2d 635,  ¶56.    

¶22 Thi s case al so r equi r es us t o i nt er pr et  and appl y Wi s.  

St at .  § 893. 80.   St at ut or y i nt er pr et at i on and appl i cat i on 

pr esent  quest i ons of  l aw t hat  we r evi ew i ndependent l y,  whi l e 

benef i t t i ng f r om pr evi ous di scussi ons of  t he cour t  of  appeal s 

and t he ci r cui t  cour t .   Ri char ds v.  Badger  Mut .  I ns.  Co. ,  2008 

WI  52,  ¶14,  309 Wi s.  2d 541,  749 N. W. 2d 581.   Wi t h r egar d t o t he 

c i r cui t  cour t ' s  deci s i on t o gr ant  equi t abl e r el i ef  and or der  

abat ement ,  we r evi ew t hat  deci s i on f or  an er r oneous exer ci se of  

di scr et i on.   For est  Cnt y.  v.  Goode,  215 Wi s.  2d 218,  225,  572 

N. W. 2d 131 ( Ct .  App.  1997) .  

¶23 Addi t i onal l y,  Bost co asks t hi s cour t  t o r evi ew t he 

ci r cui t  cour t ' s  summar y j udgment  of  di smi ssal  of  i t s  i nver se 

condemnat i on/ t aki ngs cl ai m.   Rat her  t han appl y i ng t he 

t r adi t i onal  summar y j udgment  met hodol ogy,  however ,  we decl i ne t o 

r evi ew t hat  c l ai m because t he al l eged t aki ng as pr esent ed t o us 

i s mat er i al l y  di f f er ent  t han t he t aki ng al l eged i n t he c i r cui t  

cour t  act i on.   See Vi l l .  of  Tr empeal eau v.  Mi kr ut ,  2004 WI  79,  

¶15,  273 Wi s.  2d 76,  681 N. W. 2d 190.   Accor di ngl y,  we concl ude 

t hat  Bost co has f or f ei t ed i t s new cl ai m,  and we t her ef or e af f i r m 

t he cour t  of  appeal s on t hi s i ssue.  
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¶24 Bost co al so c l ai ms t hat  t he appl i cat i on of  t he 

st at ut or y damages cap under  Wi s.  St at .  § 893. 80( 3)  v i ol at es t he 

equal  pr ot ect i on c l ause of  t he Wi sconsi n Const i t ut i on.   Whet her  

a st at ut e' s l i mi t at i on v i ol at es equal  pr ot ect i on pr esent s a 

quest i on of  l aw f or  our  i ndependent  r evi ew.   See St at e v.  West ,  

2011 WI  83,  ¶22,  336 Wi s.  2d 578,  800 N. W. 2d 929.  

B.   Di scussi on' s St r uct ur e 

¶25 Two compet i ng concept s under l i e t hi s cont r over sy:   one 

appur t enant  t o abat i ng pr i vat e nui sances and t he ot her  

appur t enant  t o st at ut or y i mmuni t y.   One concept  r equi r es an 

under st andi ng of  t he scope of  t he dut y t o abat e a pr i vat e 

nui sance t hat  a muni ci pal  ent i t y negl i gent l y mai nt ai ned,  whi ch 

i s a cause of  s i gni f i cant  har m,  and of  whi ch t he muni ci pal  

ent i t y had not i ce. 16  The ot her  concept  r equi r es consi der at i on of  

whet her  a muni ci pal  ent i t y,  her e MMSD,  has st at ut or y i mmuni t y 

pur suant  t o Wi s.  St at .  § 893. 80,  f r om a cl ai m f or  abat ement  

based on t he ent i t y ' s negl i gent  mai nt enance of  a pr i vat e 

nui sance.   These t wo concept s ar e i nt er t wi ned i n t he mat t er  now 

bef or e us.    

¶26 I n or der  t o addr ess t hese compet i ng cont ent i ons,  i t  i s  

necessar y t o f ul l y  under st and t he cl ai m t hat  Bost co pr oved,  

i . e. ,  t hat  MMSD negl i gent l y mai nt ai ned a cont i nui ng pr i vat e 

nui sance t hat  was a cause of  s i gni f i cant  har m and of  whi ch MMSD 

                                                 
16 Our  concl usi on on t he quest i on of  negl i gence i s based on 

t he j ur y ' s f i ndi ngs.   Our  anal ysi s i s conf i ned t o whet her ,  upon 
a f i ndi ng of  negl i gence,  an i nj ur ed par t y may seek abat ement  of  
a pr i vat e nui sance t hat  cont i nues t o be a cause of  s i gni f i cant  
har m when t he muni ci pal  ent i t y has not i ce of  such nui sance.    
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had not i ce.   Gi ven t hi s post ur e,  our  t ask i s t o appl y t he l aw 

t hat  bear s on t he obl i gat i on t o abat e a nui sance,  as i t  has 

exi st ed f or  mor e t han 100 year s.   We i nt er pr et  t he gover nment al  

i mmuni t y pr ovi s i ons of  Wi s.  St at .  § 893. 80 i n l i ght  of  t he 

common l aw dut y t o abat e negl i gent l y mai nt ai ned pr i vat e 

nui sances and st at ut or y pr ovi s i ons such as Wi s.  St at .  § 844. 01 

and Wi s.  St at .  § 844. 17 t hat  speci f i cal l y speak t o abat ement  of  

pr i vat e nui sances.  

¶27 Af t er  addr essi ng t hose i ssues,  we br i ef l y addr ess t he 

r emai ni ng i ssues.   These i ncl ude ( 1)  Bost co' s c l ai m t hat  Wi s.  

St at .  § 893. 80( 3) ' s damage cap vi ol at es equal  pr ot ect i on;  ( 2)  

Bost co' s i nver se condemnat i on c l ai m;  and ( 3)  MMSD' s chal l enge t o 

Bost co' s not i ce of  c l ai m under  § 893. 80( 1)  ( 2005- 06) .  

C.   Nui sance 

1.   Gener al  pr i nci pl es 

¶28 The t or t  of  nui sance i s gr ounded i n a condi t i on or  

act i v i t y t hat  undul y i nt er f er es wi t h a publ i c r i ght  or  wi t h t he 

use and enj oyment  of  pr i vat e pr oper t y.   Physi c i ans Pl us,  254 

Wi s.  2d 77,  ¶21 n. 14.   Ther e ar e t wo br oad cat egor i es of  

nui sance t hat  der i ve t hei r  di st i nct i ons f r om t he t ypes of  r i ght s 

or  i nt er est s i nvaded.   Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶24.   

These br oad t or t  cat egor i es ar e known as publ i c nui sance and 

pr i vat e nui sance.   Rest at ement  ( Second)  of  Tor t s,  I nt r oduct or y 

Not e t o §§ 821- 49 ( 1979) ;  see al so Wi s.  St at .  ch.  844.   I t  i s  

t he t ype of  har m suf f er ed or  i nt er est  i nvaded t hat  det er mi nes 

whet her  t he nui sance i s a publ i c or  a pr i vat e nui sance.   Ci t y of  

Mi l waukee,  277 Wi s.  2d 635,  ¶26.  
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¶29 A publ i c nui sance i nvol ves t he i mpi ngement  of  publ i c 

r i ght s,  r i ght s t hat  ar e common t o al l  member s of  t he publ i c.   

I d. ,  ¶28.   I n or der  t o r ecover  f or  a publ i c nui sance,  an 

i ndi v i dual  must  have suf f er ed har m of  a k i nd di f f er ent  f r om 

ot her  member s of  t he publ i c who exer ci sed t hat  common r i ght .   

Rest at ement  ( Second)  of  Tor t s,  § 821C.    

¶30 A pr i vat e nui sance i s a condi t i on t hat  har ms or  

i nt er f er es wi t h a pr i vat e i nt er est .   I d. ,  § 821A.   We have 

accept ed t he Rest at ement  ( Second)  of  Tor t s '  char act er i zat i on of  

pr i vat e nui sance as " a nont r espassor y i nvasi on of  anot her ' s 

i nt er est  i n t he pr i vat e use and enj oyment  of  l and. "  Ci t y of  

Mi l waukee,  277 Wi s.  2d 635,  ¶25 n. 4 ( c i t i ng Vogel  v.  Gr ant -

Laf ayet t e El ec.  Coop. ,  201 Wi s.  2d 416,  423,  548 N. W. 2d 829 

( 1996)  and Pr ah v.  Mar et t i ,  108 Wi s.  2d 223,  231,  321 N. W. 2d 182 

( 1982) ) ;  see Rest at ement  ( Second)  of  Tor t s,  § 821D.   Ther e i s no 

di sput e t hat  t he nui sance at  i ssue i n t hi s case i s a pr i vat e 

nui sance.    

¶31 Wi sconsi n l aw empl oys t he f ol l owi ng di r ect i ve f or  

t hose seeki ng t o est abl i sh l i abi l i t y  f or  a pr i vat e nui sance:  

 One i s subj ect  t o l i abi l i t y  f or  a pr i vat e 
nui sance i f ,  but  onl y i f ,  hi s conduct  i s a l egal  cause 
of  an i nvasi on of  anot her ' s i nt er est  i n t he pr i vat e 
use and enj oyment  of  l and,  and t he i nvasi on i s ei t her   

 ( a)  [ I ] nt ent i onal  and unr easonabl e,  or  

 ( b)  [ U] ni nt ent i onal  and ot her wi se act i onabl e 
under  t he r ul es cont r ol l i ng l i abi l i t y  f or  negl i gent  or  
r eckl ess conduct ,  or  f or  abnor mal l y danger ous 
condi t i ons or  act i v i t i es.   

Rest at ement  ( Second)  of  Tor t s,  § 822;  Ci t y of  Mi l waukee,  277 

Wi s.  2d 635,  ¶32.   Because a nui sance i s a r esul t ,  of  whi ch 
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negl i gence or  i nt ent i onal  conduct  may be t he cause,  l i abi l i t y  

f or  a nui sance " i s f ounded on t he wr ongf ul  act  i n .  .  .  

mai nt ai ni ng [ t he nui sance] . "   Physi c i ans Pl us,  254 Wi s.  2d 77,  

¶27 ( quot i ng Br own v.  Mi l waukee Ter mi nal  Ry.  Co. ,  199 Wi s.  575,  

589,  227 N. W.  385 ( 1929)  ( i nt er nal  quot at i on mar ks omi t t ed) .   

Physi cal  occupat i on of  t he pr oper t y of  anot her  i s not  necessar y 

t o a nui sance cl ai m.   Vogel ,  201 Wi s.  2d at  426.   For  exampl e,  

i nvasi ons of  noxi ous odor s can r i se t o t he l evel  of  a nui sance.   

Cost as v.  Ci t y of  Fond du Lac,  24 Wi s.  2d 409,  413,  129 N. W. 2d 

217 ( 1964) .    

¶32 Li abi l i t y  f or  a pr i vat e nui sance may be based on 

ei t her  i nt ent i onal 17 or  negl i gent  act s.   Ci t y of  Mi l waukee,  277 

Wi s.  2d 635,  ¶33.   I n t he case of  negl i gence,  as her e,  l i abi l i t y  

may be pr edi cat ed on a par t y ' s f ai l ur e t o act  when he has a dut y 

t o do so.   See i d. ,  ¶34.   The dut y t o act  t o abat e a nui sance 

ar i ses when one has not i ce t hat  he i s mai nt ai ni ng a nui sance 

t hat  i s a cause of  s i gni f i cant  har m.   See i d. ,  ¶35.  

[ Some]  cases i nvol ve changes t o ot her wi se beni gn 
obj ect s t hat  devel op over  t i me and become har mf ul ,  
t hr ough no f aul t  of  t he owner  of  t he obj ect .   I n t hese 
cases,  l i abi l i t y  i s  pr edi cat ed upon t he def endant ' s 
f ai l ur e t o r emove t he har mf ul  condi t i on af t er  he has 
not i ce of  i t s  exi st ence.    

I d.  ( c i t at i on omi t t ed) .     

¶33 Fur t her mor e,  t he dut y t o abat e a nui sance negl i gent l y 

mai nt ai ned,  of  whi ch one has not i ce,  i s  a gener al  common l aw 
                                                 

17 An i nt ent i onal  i nt er f er ence wi t h anot her ' s pr i vat e use 
and enj oyment  of  pr oper t y r equi r es t hat  t he t or t f easor  " must  
ei t her  act  f or  t he pur pose of  causi ng [ t he i nt er f er ence]  or  know 
t hat  i t  i s  r esul t i ng or  i s subst ant i al l y  cer t ai n t o r esul t  f r om 
hi s conduct . "   Rest at ement  ( Second)  of  Tor t s § 825.    
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obl i gat i on t o whi ch al l  per sons may be subj ect .   See i d.  at  

¶¶48,  51;  see al so Rest at ement  ( Second)  of  Tor t s §§ 821D,  824;  

see al so Wi s JI ——Ci vi l  1922.   Mor eover ,  al t hough a muni ci pal  

ent i t y has a dut y t o abat e a known,  pr i vat e nui sance by one of  

any number  of  met hods wi t hi n t he ent i t y ' s di scr et i on,  such 

" di scr et i on"  i n sel ect i ng t he par t i cul ar  met hod by whi ch t o 

abat e a nui sance does not  el i mi nat e t he dut y t o abat e,  or  make 

t hat  dut y,  i t sel f ,  di scr et i onar y.   Cost as,  24 Wi s.  2d at  418 

( concl udi ng t hat  " [ g] ener al l y t he means wher eby [ a]  nui sance i s 

t o be abat ed i s  l ef t  t o t he di r ect i on of  t he def endant  t or t -

f easor " ) .  

¶34 I n Physi c i ans Pl us,  we f ul l y expl or ed t he dut y of  

muni ci pal  ent i t i es t o abat e a nui sance caused by negl i gent  

mai nt enance.   Ther e,  a t r ee had gr own t o t he ext ent  t hat  i t  

obscur ed a st op si gn at  a hi ghway i nt er sect i on,  and t hat  

unt r i mmed gr owt h was al l eged t o have caused a s i gni f i cant  

aut omobi l e acci dent .   Physi c i ans Pl us,  254 Wi s.  2d 77,  ¶1.   We 

expl ai ned t hat  because t he muni ci pal  ent i t i es r esponsi bl e f or  

t r i mmi ng t he t r ee had at  l east  const r uct i ve not i ce of  t he s i gn 

bl ockage,  t hey had a dut y t o abat e t he nui sance.   I d. ,  ¶¶2- 3.   

Thi s dut y ar i ses f r om t he l ongst andi ng r ul e t hat  gener al l y 

muni ci pal  ent i t i es ar e not  shi el ded f r om l i abi l i t y  f or  

mai nt ai ni ng a pr i vat e nui sance.   See Wel ch,  265 Wi s.  2d 688,  ¶8.  

¶35 Si mi l ar l y,  i n Cost as,  we addr essed a nui sance t hat  

ar ose out  of  t he oper at i on of  a sewage syst em oper at ed by a 
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muni ci pal  ent i t y ,  t he Ci t y of  Fond du Lac. 18  The Ci t y ar gued 

t hat  no nui sance cl ai m coul d l i e because t he sewage pl ant  was 

bui l t  and oper at ed accor di ng t o t he pl an appr oved by a st at e 

agency.   Cost as,  24 Wi s.  2d at  415 ( c i t i ng Hassl i nger  v.  Vi l l .  

of  Har t l and,  234 Wi s.  201,  290 N. W.  647 ( 1940) ,  as suppor t  f or  

                                                 
18 Pr evi ousl y,  i n Wi nchel l ,  110 Wi s.  at  103- 05,  we 

r ecogni zed a muni ci pal  ent i t y ' s obl i gat i on t o abat e a pr i vat e 
nui sance t hat  t he ent i t y caused.   Wi nchel l  deal t  wi t h an act i on 
agai nst  t he Ci t y of  Waukesha,  t o abat e and enj oi n a nui sance 
r esul t i ng f r om t he Ci t y ' s empt yi ng i t s sewage i nt o t he Fox 
Ri ver ,  whi ch r an al ong t he si de of  Wi nchel l ' s  pr oper t y.   I d.  at  
103.   We concl uded t hat  t he col l ect i on and di sposal  of  sewage i s  
f or  t he publ i c  saf et y,  but  t hat  t he " aut hor i t y gr ant ed t o 
muni ci pal i t i es .  .  .  t o const r uct  sewer s,  [ i s ]  subj ect  t o t he 
gener al  l egal  r est r i ct i ons r est i ng upon such cor por at i ons 
f or bi ddi ng i nvasi on of  pr i vat e r i ght s by cr eat i on of  nui sance or  
ot her wi se. "   I d.  at  109.   I n concl udi ng t hat  t he Ci t y was 
r equi r ed t o abat e t he nui sance i t  had cr eat ed,  we r easoned:  

The gr eat  wei ght  of  aut hor i t y,  Amer i can and Engl i sh,  
suppor t s t he v i ew t hat  l egi s l at i ve aut hor i t y t o 
i nst al l  a sewer  syst em car r i es no i mpl i cat i on of  
aut hor i t y t o cr eat e or  mai nt ai n a nui sance,  and t hat  
i t  mat t er s not  whet her  such nui sance r esul t s  f r om 
negl i gence or  f r om t he pl an adopt ed.   I f  such nui sance 
be cr eat ed,  t he same r emedi es may be i nvoked as i f  t he 
per pet r at or  wer e an i ndi v i dual .   

I d.   We acknowl edge t hat ,  f ol l owi ng Hol yt z,  Wi nchel l ' s  st at ement  
t hat  " i t  mat t er s not  whet her  such nui sance r esul t s f r om .  .  .  
t he pl an adopt ed"  has been abr ogat ed by Wi s.  St at .  § 893. 80( 4) ,  
whi ch i mmuni zes such l egi s l at i ve f unct i ons as adopt i ng a pl an.   
Thi s l i mi t ed abr ogat i on,  however ,  has no bear i ng on Wi nchel l ' s  
st i l l  val i d concl usi on t hat  a gover nment al  ent i t y ' s negl i gent  
mai nt enance of  a syst em or  st r uct ur e,  whi ch r esul t s i n a 
nui sance of  whi ch t he ent i t y has not i ce,  may gi ve r i se t o a 
c l ai m agai nst  t he ent i t y t o abat e t hat  nui sance.   I t  has never  
been t he l aw t hat  a gover nment al  ent i t y,  by v i r t ue of  i t s  
gover nment al  st at us al one,  may per pet uat e an i nj ur i ous condi t i on 
of  whi ch t he ent i t y has knowl edge.   Our  deci s i on r eaf f i r ms t hat  
l ongst andi ng l i mi t at i on on t he power  of  gover nment  t o 
cont i nuousl y and knowi ngl y i nvade t he r i ght s of  i t s  c i t i zens.  
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t hi s ar gument ) .   We concl uded t hat  t he l anguage i n Hassl i nger ,  

upon whi ch t he Ci t y r el i ed,  was " mi sl eadi ng, "  and we over r ul ed 

Hassl i nger  t o t he ext ent  t hat  i t  i mpl i ed " t hat  oper at i on of  t he 

sewage- di sposal  pl ant  i n accor dance wi t h speci f i cat i ons and 

or der s and r egul at i ons of  t he st at e boar d of  heal t h cannot  

const i t ut e a nui sance. "   I d.   We expl ai ned f ur t her  t hat  " [ t ] he 

appr oval  of  t he met hod of  oper at i on of  t he sewage- di sposal  pl ant  

i s per t i nent  not  t o t he exi st ence of  t he nui sance but  t o t he 

i ssue of  whet her  i t  i s  f eas i bl e or  pr act i cabl e t o gi ve 

i nj unct i onal  [ s i c]  r el i ef  f or  t he nui sance. "   I d.  at  416.   Thi s 

pr i nci pl e has been appl i ed i n mul t i pl e cases bef or e t hi s cour t  

and t he cour t  of  appeal s,  di scussed bel ow.   I n t he case now 

bef or e us,  Bost co has pr oved t hat  t he pr i vat e nui sance can be 

abat ed by r easonabl e means and at  a r easonabl e cost . 19   

¶36 I n Meni ck,  t he pl ai nt i f f  c l ai med t hat  t he oper at i on of  

a sewage syst em r esul t ed i n t he f l oodi ng of  t he pl ai nt i f f ' s  

basement  wi t h r aw sewage on t wo occasi ons,  const i t ut i ng a 

pr i vat e nui sance.   Meni ck,  200 Wi s.  2d at  741.   As we do her e,  

Meni ck f ocused on t he dut y t hat  per t ai ns t o a muni ci pal  ent i t y ' s 

nui sance- causi ng act i ons,  whi ch i s t he dut y  t o abat e t he 

nui sance upon not i ce t hat  t he negl i gent l y caused condi t i on i s a 

cause of  s i gni f i cant  har m.   The cour t  of  appeal s concl uded t hat  

al t hough Meni ck had f ai l ed i n her  pr oof  of  her  nui sance cl ai m 

because she di d not  of f er  an exper t  opi ni on as t o t he l egal  

cause of  t he f l oodi ng,  t he Ci t y woul d not  have enj oyed i mmuni t y 

f r om such an act i on based on pr i vat e nui sance.   I d.  at  744- 45.    

                                                 
19 See Speci al  Ver di ct  Quest i on No.  11.  
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¶37 Fact ual l y s i mi l ar  t o Meni ck i s t he Wel ch case,  i n 

whi ch Wel ch cl ai med t hat  f l oodi ng t hat  occur r ed af t er  heavy 

r ai nf al l s const i t ut ed a pr i vat e nui sance,  at t r i but abl e t o t he 

Ci t y of  Appl et on' s mai nt enance of  i t s  st or m sewer  syst em.   

Wel ch,  265 Wi s.  2d 688,  ¶1.   The Ci t y asser t ed t hat  i t  was 

i mmune f r om sui t  pur suant  t o Wi s.  St at .  § 893. 80( 4) .   I d. ,  ¶5.   

The cour t  of  appeal s concl uded t hat ,  as a mat t er  of  l aw,  " no 

st at ut or y or  common l aw i mmuni t y doct r i ne empower s a publ i c body 

t o mai nt ai n a pr i vat e nui sance. " 20  I d. ,  ¶8.   

¶38 The most  r ecent  nui sance case i s Ci t y of  Mi l waukee,  

whi ch we deci ded i n 2005.   I n Ci t y of  Mi l waukee,  we r evi ewed t he 

l egal  i ssues sur r oundi ng a br oken ci t y wat er  mai n t hat  damaged a 

sect i on of  MMSD' s Deep Tunnel .   Ci t y of  Mi l waukee,  277 Wi s.  2d 

635,  ¶2.   Ther e,  MMSD al l eged bot h negl i gence and nui sance,  j ust  

as Bost co has al l eged her e,  asser t i ng t hat  t he Ci t y di d not  

pr oper l y i nspect  or  mai nt ai n i t s pi pel i ne so as t o di scover  t he 

l eakage bef or e t he pi pel i ne r upt ur ed.   I d. ,  ¶3.   

¶39 Af t er  a f ul l  di scussi on of  t he l aw r el at i ng t o 

nui sance,  we concl uded t hat  t her e was a quest i on of  f act  as t o 

whet her  t he Ci t y  had not i ce t hat  i t s wat er  mai n was l eaki ng,  and 

t hat  such not i ce was necessar y t o show t hat  t he Ci t y was under  a 

mi ni st er i al  dut y t o abat e t he nui sance by r epai r i ng t he wat er  

pi pe bef or e i t  br oke.   I d. ,  ¶9.   We expl ai ned:   

                                                 
20 Ul t i mat el y,  t he cour t  i n Wel ch v.  Ci t y of  Appl et on,  2003 

WI  App 133,  265 Wi s.  2d 688,  666 N. W. 2d 511,  concl uded t hat  t he 
Ci t y ' s mai nt enance of  i t s  st or m sewer  was not  a pr i vat e 
nui sance.   I d. ,  ¶8.  
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[ T] he Ci t y may be l i abl e f or  i t s negl i gence i n f ai l i ng 
t o r epai r  t he l eaky wat er  mai n.   However ,  s i nce t her e 
exi st s a mat er i al  i ssue of  f act  as t o whet her  t he Ci t y 
had not i ce of  t he l eaki ng wat er  mai n,  we cannot  
det er mi ne whet her  t he Ci t y was under  a mi ni st er i al  
dut y t o r epai r  i t s  wat er  mai n pr i or  t o t he br eak.   
Thus,  we cannot  det er mi ne whet her  t he Ci t y i s i mmune 
under  § 893. 80( 4)  f r om l i abi l i t y  pr edi cat ed upon a 
negl i gent  f ai l ur e t o r epai r  t he wat er  mai n bef or e i t  
bur st .  

I d.   

¶40 A car ef ul  r eadi ng of  Ci t y of  Mi l waukee i s i mpor t ant  t o 

deci di ng t hi s case because our  deci s i on i n Ci t y of  Mi l waukee i s 

gr ounded i n a nui sance cl ai m and al so because i t  expl ai ns how 

t he dut y t o abat e a nui sance i nt er sect s wi t h t he concept  of  a 

mi ni st er i al  dut y of  a muni ci pal  ent i t y.   We expl ai ned,  

Si nce we cannot  det er mi ne whet her  t he Ci t y was on 
not i ce t hat  i t s  wat er  mai n was l eaki ng and coul d 
pot ent i al l y  i nt er f er e wi t h t he use and enj oyment  of  
anot her ' s pr oper t y,  we cannot  concl ude whet her  i t s 
dut y t o r epai r  t he l eaki ng mai n wi t h r easonabl e car e 
bef or e i t  br oke was " absol ut e,  cer t ai n and 
i mper at i ve, "  or  whet her  t he Ci t y ' s deci s i on not  t o 
r epai r  t he mai n bef or e t he br eak was di scr et i onar y.  

I d. ,  ¶62 ( c i t at i on omi t t ed) .    

¶41 I t  f ol l ows f r om our  expl anat i on i n par agr aph 62 of  

Ci t y of  Mi l waukee,  quot ed above,  t hat  i f  t he Ci t y had not i ce 

t hat  i t s wat er  mai n was l eaki ng bef or e i t  br oke,  i t  had a dut y 
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t o abat e t he nui sance by f i x i ng t he pi pe. 21  The dut y t o f i x  t he 

pi pe,  i f  t he Ci t y knew i t  was l eaki ng,  was " absol ut e,  cer t ai n 

and i mper at i ve" ——i n ot her  wor ds,  mi ni st er i al ——even t hough a 

par t i cul ar  met hod of  r epai r i ng t he l eak was not  " absol ut e,  

cer t ai n and i mper at i ve. " 22  Thi s concl usi on i s suppor t ed by 
                                                 

21 I n Anhal t  v.  Ci t i es & Vi l l ages Mut ual  I nsur ance Co. ,  2001 
WI  App 271,  249 Wi s.  2d 62,  72,  637 N. W. 2d 422,  t he cour t  of  
appeal s r el i ed on our  st at ement  i n Al l st at e I nsur ance Co.  v.  
Met r opol i t an Sewer age Commi ssi on of  t he Count y of  Mi l waukee,  80 
Wi s.  2d 10,  258 N. W. 2d 148 ( 1977) ,  t hat  " t he act s of  desi gni ng,  
pl anni ng and i mpl ement i ng a sewer  syst em ar e di scr et i onar y act s 
pr ot ect ed under  Wi s.  St at .  § 893. 80( 4) . "   Thi s st at ement  
compor t s wi t h our  deci s i on t oday,  i n t hat  we do not  upset  t he 
r ul e t hat  act s of  desi gni ng,  pl anni ng,  and i mpl ement i ng ar e 
l egi s l at i ve or  quasi - l egi s l at i ve act s subj ect  t o i mmuni t y under  
§ 893. 80( 4) .   Such act s,  however ,  ar e di st i ngui shabl e f r om t he 
act  of  negl i gent l y mai nt ai ni ng an exi st i ng syst em or  st r uct ur e 
so as t o cause a cont i nui ng nui sance,  and l ongst andi ng l aw 
demonst r at es t hat  t he act  of  mai nt ai ni ng an exi st i ng syst em or  
st r uct ur e i s not  a l egi s l at i ve or  quasi - l egi s l at i ve f unct i on.   
See,  e. g. ,  Naker  v.  Town of  Tr ent on,  62 Wi s.  2d 654,  215 N. W. 2d 
38,  af f ' d on r eh' g,  62 Wi s.  2d 654,  660a,  217 N. W. 2d 665 ( 1974)  
( " Once t he deci s i on i s made and t he [ syst em or  st r uct ur e]  i s  
er ect ed,  t he l egi s l at i ve f unct i on i s t er mi nat ed and t he doct r i ne 
of  Hol yt z t hat  i mposes l i abi l i t y  f or  want  of  or di nar y car e t akes 
over . " ) .   Nei t her  Al l st at e nor  Anhal t  deci ded t he quest i on of  
negl i gent  mai nt enance t hat  we r each t oday.   Rat her ,  we 
concl usi vel y r esol ved t hat  quest i on i n Mi l waukee Met r opol i t an 
Sewer age Di st r i ct  v.  Ci t y of  Mi l waukee ( Ci t y of  Mi l waukee) ,  2005 
WI  8,  ¶59 277 Wi s.  2d 635,  691 N. W. 2d 658,  i n whi ch we 
r ecogni zed t hat  a gover nment al  ent i t y i s not  ent i t l ed t o 
i mmuni t y f or  a negl i gent  act  when such act  i s  not  per f or med 
pur suant  t o a l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi -
j udi c i al  f unct i on.   I ndeed,  our  deci s i on i n Ci t y of  Mi l waukee on 
t hat  poi nt  was i nt ended t o c l ar i f y any " conf usi on"  cr eat ed by 
uncl ear  st at ement s i n cases such as Anhal t .   See Ci t y of  
Mi l waukee,  277 Wi s.  2d 635,  ¶59 n. 17.  

22 For  exampl e,  t he Ci t y coul d have r emoved t he pr eci se ar ea 
of  pi pe t hat  was l eaki ng;  i t  coul d have seal ed t he l eaky pi pe 
and l ef t  i t  i n pl ace,  et c.   The choi ce of  met hod f or  abat i ng t he 
nui sance,  l i ke t he deci s i on t o i ni t i al l y  i nst al l  a par t i cul ar  
syst em,  was wi t hi n t he Ci t y ' s di scr et i on.   Cost as v.  Ci t y of  
Fond du Lac,  24 Wi s.  2d 409,  418,  129 N. W. 2d 217 ( 1964) .  
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Physi c i ans Pl us,  wher e we expl ai ned t hat  a negl i gent l y caused 

nui sance r esul t i ng i n s i gni f i cant  har m,  of  whi ch t he muni ci pal  

ent i t y has not i ce,  cr eat es a mi ni st er i al  dut y t o abat e t he 

nui sance.   See Physi c i ans Pl us,  254 Wi s.  2d 77,  ¶59 ( r eaf f i r mi ng 

muni ci pal  ent i t y ' s mi ni st er i al  dut y t o pr oper l y mai nt ai n 

st r uct ur es i nst al l ed pur suant  t o muni ci pal  ent i t y ' s l egi s l at i ve 

aut hor i t y) .   

2.   MMSD' s nui sance 

¶42 I n t hi s case,  Bost co pr oved t hat  MMSD negl i gent l y 

caused a cont i nui ng pr i vat e nui sance due t o t he manner  i n whi ch 

MMSD chose t o mai nt ai n t he Deep Tunnel . 23  MMSD had not i ce t hat  

excessi vel y s i phoni ng gr oundwat er  f r om ar ound Bost co' s bui l di ng 

was i nt er f er i ng wi t h Bost co' s use and enj oyment  of  i t s  pr oper t y 

by damagi ng t he f oundat i on of  t he bui l di ng.    

¶43 Her e,  i n cont r ast  t o t he Ci t y of  Mi l waukee case,  no 

f ur t her  f act - f i ndi ng i s r equi r ed bef or e concl udi ng t hat  MMSD i s 

under  a dut y t o abat e.   MMSD knew t hat  excessi ve s i phoni ng of  

wat er  i nt o t he Deep Tunnel  was a cause of  s i gni f i cant  har m t o 

Bost co' s bui l di ng,  and MMSD coul d have abat ed t he nui sance,  

i . e. ,  st opped t he excessi ve s i phoni ng,  by r easonabl e means and 

at  a r easonabl e cost . 24  Accor di ngl y,  t he c i r cui t  cour t  pr oper l y  
                                                 

23 See Sunnysi de Feed Co.  v.  Ci t y  of  Por t age,  222 Wi s.  2d 
461,  470,  588 N. W. 2d 278 ( Ct .  App.  1998)  ( def i ni ng a cont i nui ng 
nui sance as " an ongoi ng or  r epeat ed di st ur bance or  har m"  t hat  
" can be di scont i nued or  abat ed" ) .   

24 Thi s i s a f act  quest i on t hat  was r esol ved by t he j ur y.   
Quest i on No.  11 of  t he Speci al  Ver di ct  asked:   " Can t he Di st r i ct  
abat e t he i nt er f er ence by r easonabl e means and at  a r easonabl e 
cost  so t hat  i t  no l onger  i nt er f er es wi t h Bost on St or e' s use and 
enj oyment  of  t hei r  bui l di ng?"   The j ur y answer ed t hi s quest i on,  
" Yes. "    
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concl uded t hat  MMSD was r equi r ed t o abat e t he pr i vat e nui sance 

caused by MMSD' s negl i gent  mai nt enance of  t he Deep Tunnel . 25   

D.   Muni ci pal  I mmuni t y 

¶44 I n t he cont ext  of  muni ci pal  ent i t i es,  t he obl i gat i on 

t o abat e a known pr i vat e nui sance i s addi t i onal l y subj ect  t o t he 

pr i nci pl es of  i mmuni t y f or  gover nment al  ent i t i es.   We t her ef or e 

t ur n t o i nt er pr et i ng t hose st at ut es r el evant  t o an i mmuni t y 

anal ysi s:   Wi s.  St at .  § 893. 80( 4)  and ( 3) .    

¶45 St at ut or y i nt er pr et at i on r equi r es us t o det er mi ne t he 

st at ut e' s meani ng,  whi ch i s assumed t o be expr essed i n t he 

l anguage chosen by t he l egi s l at ur e.   Ri char ds,  309 Wi s.  2d 541,  

¶20.   I f  t he meani ng of  t he st at ut e i s appar ent  i n t he pl ai n 

l anguage,  we appl y t hat  l anguage.   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   We gi ve st at ut or y t er ms t hei r  " common,  

                                                 
25 As di scussed above,  i n accor dance wi t h our  dec i s i on i n 

Ci t y of  Mi l waukee,  once a gover nment al  ent i t y has not i ce t hat  
i t s negl i gent  mai nt enance of  a syst em or  st r uct ur e i s causi ng 
damage,  i t  i s  t he manner  i n whi ch MMSD compl i es wi t h t he 
mi ni st er i al  dut y t o f i x  t he pr obl em t hat  i s subj ect  t o 
di scr et i on;  no such di scr et i on exi st s as t o whet her  MMSD must  
f i x  t he known pr obl em.   Cf .  Rol l and v.  Cnt y.  of  Mi l waukee,  2001 
WI  App 53,  ¶12,  241 Wi s.  2d 215,  625 N. W. 2d 590 ( expl ai ni ng t hat  
t he dr i ver  of  a bus had a mi ni st er i al  dut y not  t o dr i ve t he bus 
wi t h a wheel chai r  passenger  aboar d unl ess t he passenger  was 
secur ed,  even t hough t he met hod of  secur i ng t he wheel chai r  was 
di scr et i onar y) .   Thi s concl usi on compor t s wi t h our  st at ement  i n 
Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶8,  t hat  a gover nment al  
ent i t y " i s i mmune f r om sui t  f or  nui sance i f  t he nui sance i s 
pr edi cat ed on negl i gent  act s t hat  ar e di scr et i onar y i n nat ur e. "   
Because negl i gent  mai nt enance of  an exi st i ng syst em or  st r uct ur e 
i s not  a " l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi -
j udi c i al  f unct i on, "  i . e. ,  i s  not  di scr et i onar y,  no i mmuni t y 
at t aches t o t he ent i t y ' s negl i gent  mai nt enance.   
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or di nar y,  and accept ed meani ng,  except  t hat  t echni cal  or  

speci al l y- def i ned wor ds or  phr ases ar e gi ven t hei r  t echni cal  or  

speci al  def i ni t i onal  meani ng. "   I d.   

¶46 A pl ai n meani ng anal ysi s may be assi st ed by 

consi der at i on of  st at ut or y cont ext  and st r uct ur e.   See i d. ,  ¶46.   

" [ T] he st at ut or y cont ext  i n whi ch a t er m i s used,  i ncl udi ng t he 

l anguage and st r uct ur e of  sur r oundi ng or  c l osel y r el at ed 

st at ut es,  i s  of t en hi ghl y i nst r uct i ve i n det er mi ni ng a t er m' s 

meani ng. "   St at e v.  Sot o,  2012 WI  93,  ¶20,  343 Wi s.  2d 43,  817 

N. W. 2d 848 ( c i t i ng St at e v.  Jensen,  2010 WI  38,  ¶15,  324 Wi s.  2d 

586,  782 N. W. 2d 415) .   The pur pose of  t he l egi s l at i on al so may 

be usef ul  i n ascer t ai ni ng a st at ut e' s meani ng.   Sheboygan Cnt y.  

Dep' t  of  Heal t h & Human Ser vs.  v.  Tanya M. B. ,  2010 WI  55,  ¶28,  

325 Wi s.  2d 524,  785 N. W. 2d 369.   Fur t her mor e,  we ar e assi st ed 

by pr i or  deci si ons t hat  have exami ned si mi l ar  st at ut or y  

quest i ons.   See DeHar t  v.  Wi s.  Mut .  I ns.  Co. ,  2007 WI  91,  ¶15,  

302 Wi s.  2d 564,  734 N. W. 2d 394.   Fi nal l y,  i f  t he st at ut e was a 

l egi s l at i ve at t empt  t o f ol l ow t he r ul e of  l aw set  f or t h i n a 

par t i cul ar  supr eme cour t  deci s i on,  a r evi ew of  t hat  deci s i on 

al so i nf or ms our  under st andi ng of  t he st at ut e.    

¶47 I n r egar d t o t he i mmuni t y quest i on pr esent ed her ei n,  

i ni t i al l y  we ar e concer ned wi t h Wi s.  St at .  § 893. 80( 4) ,  whi ch 

pr ovi des i n r el evant  par t :  

 No sui t  may be br ought  agai nst  any .  .  .  
pol i t i cal  cor por at i on,  gover nment al  subdi v i s i on or  any 
agency t her eof  f or  t he i nt ent i onal  t or t s of  i t s 
of f i cer s,  of f i c i al s,  agent s or  empl oyees nor  may any 
sui t  be br ought  agai nst  such cor por at i on,  subdi v i s i on 
or  agency .  .  .  f or  act s done i n t he exer ci se of  
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l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi -
j udi c i al  f unct i ons.  

We begi n by not i ng t hat  § 893. 80( 4)  was i nt ended t o codi f y our  

deci s i on i n Hol yt z v.  Ci t y of  Mi l waukee,  17 Wi s.  2d 26,  115 

N. W. 2d 618 ( 1962) .   See Cof f ey v.  Ci t y of  Mi l waukee,  74 Wi s.  2d 

526,  532,  247 N. W. 2d 132 ( 1976)  ( r ecogni z i ng t hat  § 893. 80( 4) ' s 

i ndi r ect  pr edecessor ,  Wi s.  St at .  § 331. 43 ( 1963) ,  was i nt ended 

t o codi f y Hol yt z) ;  see al so Rai sanen v.  Ci t y of  Mi l waukee,  35 

Wi s.  2d 504,  515- 16,  151 N. W. 2d 129 ( 1967)  ( not i ng § 331. 43' s 

i nt er medi at e enumer at i on as Wi s.  St at .  § 895. 43) .    

¶48 As t he Legi s l at i ve Counci l  Repor t  of  1976 al so 

expl ai ns:   

 Pr i or  t o 1961 l ocal  uni t s of  gover nment  i n 
Wi sconsi n wer e gener al l y i mmune f r om t or t  l i abi l i t y  
because of  t he j udi c i al  doct r i ne of  gover nment al  
i mmuni t y.  .  .  .   I n 1961 t he case of  Hol yt z v.  
Mi l waukee ( 1961) ,  17 Wi s.  2d 26,  was deci ded whi ch 
abr ogat ed t he pr i nci pal  of  gover nment al  i mmuni t y f r om 
t or t  l i abi l i t y .  .  .  .   The opi ni on di d not  i mpose 
l i abi l i t y  on a gover nment al  body i n t he exer ci se of  
i t s  l egi s l at i ve or  j udi c i al  or  quasi - l egi s l at i ve or  
quasi - j udi c i al  f unct i ons,  and t o t hat  ext ent  a par t  of  
t he i mmuni t y doct r i ne r emai ned i nt act .  .  .  .   The 
gener al  st at ut e concer ni ng t he l i abi l i t y  of  l ocal  
gover nment al  uni t s f or  t or t s [ t hen § 343. 80,  now 
§ 893. 80]  was enact ed shor t l y af t er  t hi s deci s i on and 
i n many r espect s dr aws f r om t he deci s i on f or  i t s 
cont ent .  

Ther ef or e,  our  i nt er pr et at i on of  Wi s.  St at .  § 893. 80( 4)  i s 

i nf or med by a r evi ew of  Hol yt z.  

¶49 I n Hol yt z,  we expl i c i t l y  abr ogat ed common l aw i mmuni t y 

f or  muni ci pal  ent i t i es as i t  exi st ed i n 1962.   See Hol yt z,  17 

Wi s.  2d at  39–41.   The abr ogat i on was i nt ended t o appl y t o 

muni ci pal  ent i t y l i abi l i t y  f or  al l  t or t s,  " whet her  t hey be by 
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commi ssi on or  omi ssi on. " 26  I d.  at  39.   The one l i mi t at i on on our  

br oad abr ogat i on was cl ear l y st at ed:   our  deci s i on was " not  t o 

be i nt er pr et ed as i mposi ng l i abi l i t y  on a gover nment al  body i n 

t he exer ci se of  i t s  l egi s l at i ve or  j udi c i al  or  quasi - l egi s l at i ve 

or  quasi - j udi c i al  f unct i ons. "   I d.  at  40.   The second sent ence 

of  Wi s.  St at .  § 893. 80( 4)  mi r r or s t hi s l i mi t at i on of  muni ci pal  

ent i t y l i abi l i t y . 27   

¶50 The r ul e as t o muni ci pal  ent i t y l i abi l i t y  has been 

r epeat ed many t i mes si nce our  deci s i on i n Hol yt z and t he 

enact ment  of  Wi s.  St at .  § 893. 80:   as t o non- st at e gover nment al  

ent i t i es,  " ' t he r ul e i s l i abi l i t y——t he except i on i s i mmuni t y. ' "   

Ki mps v.  Hi l l ,  200 Wi s.  2d 1,  10 n. 6,  546 N. W. 2d 151 ( 1996)  

                                                 
26 The cour t ' s  abr ogat i on of  i mmuni t y i n Hol yt z v.  Ci t y of  

Mi l waukee,  17 Wi s.  2d 26,  115 N. W. 2d 618 ( 1962) ,  was not  l i mi t ed 
t o muni ci pal i t i es,  and appl i ed t o publ i c bodi es wi t hi n t he st at e 
such as count i es,  c i t i es,  v i l l ages,  t owns,  school  di st r i ct s,  
sewer  di st r i ct s,  dr ai nage di st r i ct s,  and any ot her  pol i t i cal  
subdi v i s i ons of  t he st at e.   I d.  at  40.   Ther ef or e,  al t hough 
Hol yt z and subsequent  di scussi ons have r ef er r ed t o " muni ci pal  
i mmuni t y, "  t he phr ase " gover nment al  i mmuni t y"  has been used 
i nt er changeabl y t o appl y t o st at e of f i cer s,  non- st at e 
gover nment al  ent i t i es,  and of f i cer s or  empl oyees of  t hose 
ent i t i es.   

27 I n Hol yt z,  we al so r ecogni zed t hat  t he St at e' s  sover ei gn 
i mmuni t y has i t s f oundat i on i n t he Wi sconsi n Const i t ut i on,  
Ar t i c l e I V,  Sect i on 27,  whi ch pr ovi des t hat  " The l egi s l at ur e 
shal l  di r ect  by l aw i n what  manner  and i n what  cour t s sui t s may 
be br ought  agai nst  t he st at e. "   Accor di ngl y,  t he ef f ect  of  
Hol yt z has been mor e r el evant  t o sui t s agai nst  gover nment al  
ent i t i es ot her  t han t he St at e,  as wel l  as t o gover nment al  
of f i cer s and empl oyees.  
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( quot i ng Hol yt z,  17 Wi s.  2d at  39) . 28  See,  e. g. ,  Jor genson v.  N.  

St at es Power  Co. ,  60 Wi s.  2d 29,  37,  208 N. W. 2d 323 ( 1973)  

( concl udi ng t hat  a c i t y ' s f ai l ur e t o aut hor i ze t he t empor ar y 

r emoval  of  a l i ght  pol e so t hat  i t  woul d not  i nj ur e wor ker s 

di ggi ng next  t o t he pol e' s base di d not  const i t ut e an exer ci se 

of  a l egi s l at i ve or  quasi - l egi s l at i ve f unct i on) ;  Naker  v.  Town 

of  Tr ent on,  62 Wi s.  2d 654,  215 N. W. 2d 38,  af f ' d on r eh' g,  62 

Wi s.  2d 654,  660a,  217 N. W. 2d 665 ( 1974)  ( concl udi ng t hat  a 

t r af f i c  s i gn,  once er ect ed,  must  be pr oper l y  mai nt ai ned or  

l i abi l i t y  may f ol l ow) .  

¶51 Fur t her mor e,  al t hough a muni ci pal  ent i t y escapes 

l i abi l i t y  f or  i t s  l egi s l at i ve or  quasi - l egi s l at i ve deci s i on 

r egar di ng whet her  t o i nst al l  a par t i cul ar  syst em or  st r uct ur e,  

once t he muni ci pal  ent i t y makes t he deci s i on t o i nst al l ,  t he 

                                                 
28 I n cont r ast  t o gover nment al  ent i t i es,  f or  gover nment al  

of f i cer s act i ng i n t hei r  of f i c i al  capaci t y,  we have st at ed t hat  
t he r ul e i s i mmuni t y,  and t he except i on i s l i abi l i t y .   See Cor ds  
v.  Ander son,  80 Wi s.  2d 525,  539,  259 N. W. 2d 672 ( 1977) .   Thi s  
r ul e f or  gover nment al  of f i cer s i s based on publ i c pol i cy  
consi der at i ons t hat  suppor t  l i mi t i ng publ i c of f i cer s '  per sonal  
l i abi l i t y  f or  damages,  namel y,  " ( 1)  The danger  of  i nf l uenci ng 
publ i c of f i cer s i n t he per f or mance of  t hei r  f unct i ons by t he 
t hr eat  of  l awsui t ;  ( 2)  t he det er r ent  ef f ect  whi ch t he t hr eat  of  
per sonal  l i abi l i t y  mi ght  have on t hose who ar e consi der i ng 
ent er i ng publ i c ser vi ce;  ( 3)  t he dr ai n on val uabl e t i me caused 
by such act i ons;  ( 4)  t he unf ai r ness of  subj ect i ng of f i c i al s t o 
per sonal  l i abi l i t y  f or  t he act s of  t hei r  subor di nat es;  and ( 5)  
t he f eel i ng t hat  t he bal l ot  and r emoval  pr ocedur es ar e mor e 
appr opr i at e met hods of  deal i ng wi t h mi sconduct  i n publ i c  
[ of f i ce] . "   Li st er  v.  Bd.  of  Regent s of  t he Uni v.  of  Wi s.  Sys. ,  
72 Wi s.  2d 282,  299,  240 N. W. 2d 610 ( 1976) .    
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ent i t y i s under  a subsequent  mi ni st er i al  dut y29 t o mai nt ai n t he 

syst em or  st r uct ur e i n a saf e and wor ki ng or der .   As we 

expl ai ned i n Naker :  

Once t he deci s i on i s made and t he si gn i s er ect ed,  t he 
l egi s l at i ve f unct i on i s t er mi nat ed and t he doct r i ne of  
Hol yt z t hat  i mposes l i abi l i t y  f or  want  of  or di nar y 
car e t akes over .   A s i gn once er ect ed by l egi s l at i ve 
act i on must  be pr oper l y mai nt ai ned.  

Naker ,  62 Wi s.  2d at  660a.  

¶52 As di scussed above,  i n Ci t y of  Mi l waukee,  we expl ai ned 

t he r el at i onshi p bet ween muni ci pal  i mmuni t y under  Wi s.  St at .  

§ 893. 80( 4)  and t he dut y t o abat e a pr i vat e nui sance.   We hel d  

t hat  i f  t he Ci t y of  Mi l waukee had a dut y t o r epai r  t he wat er  

pi pe so t hat  i t  di d not  r upt ur e and damage MMSD' s t unnel  ( whi ch 

dut y i n t ur n was dependent  upon t he Ci t y havi ng not i ce t hat  t he 

pi pe was l eaki ng) ,  such dut y was mi ni st er i al  and t her e woul d be 

no i mmuni t y under  § 893. 80( 4)  f or  t he Ci t y ' s f ai l ur e t o abat e 

t he nui sance i t s l eaki ng pi pe had cr eat ed.   Ci t y of  Mi l waukee,  

277 Wi s.  2d 635,  ¶62.   Ther ef or e,  i n Ci t y of  Mi l waukee,  i f  t he 

Ci t y had not i ce of  t he l eaki ng wat er  pi pe,  t he nui sance i t  was 

mai nt ai ni ng woul d r equi r e abat ement  as a non- di scr et i onar y,  

mi ni st er i al  dut y.  

¶53 I n t he pr esent  case,  t he cour t  of  appeal s,  i n 

r ever si ng t he ci r cui t  cour t ' s  or der  f or  abat ement ,  concl uded 

t hat  whi l e Wi s.  St at .  § 893. 80( 4)  does not  pr ovi de i mmuni t y,  

                                                 
29 The deci s i on i n Naker ,  62 Wi s.  2d at  660a,  does not  l abel  

t he dut y t o " pr oper l y mai nt ai n"  t he s i gn t he t own er ect ed as a 
" mi ni st er i al  dut y. "   However ,  t he concl usi on t hat  i t  i s  a 
mi ni st er i al  dut y f l ows f r om t he l i abi l i t y  t o whi ch t he 
muni ci pal i t y was subj ect .   
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§ 893. 80( 3)  does not  al l ow par t i es t o obt ai n equi t abl e r el i ef  

agai nst  gover nment al  ent i t i es because doi ng so woul d " r ender  t he 

damage cap set  f or t h i n Wi s.  St at .  § 893. 80( 3)  super f l uous. "   

Bost co,  334 Wi s.  2d 620,  ¶129.   The cour t  of  appeal s concl uded 

t hat  because § 893. 80( 3)  i s s i l ent  about  equi t abl e r el i ef ,  when 

r ead wi t h § 893. 80( 5) ,  § 893. 80( 3)  pr ecl uded t he ci r cui t  cour t ' s  

or der  enj oi ni ng MMSD f r om cont i nui ng t o i nj ur e Bost co.   I d. ,  

¶¶130- 31.   To t est  t he cour t  of  appeal s deci s i on,  we t ur n t o t he 

l anguage of  § 893. 80( 3) ,  and const r ue t he st at ut e accor di ng t o 

i t s pl ai n meani ng.   

¶54 St at ut or y i nt er pr et at i on begi ns wi t h t he wor ds chosen 

by t he l egi s l at ur e.   Wi sconsi n St at .  § 893. 80( 3)  pr ovi des i n 

r el evant  par t :  

 Except  as pr ovi ded i n t hi s subsect i on,  t he amount  
r ecover abl e by any per son f or  any damages,  i nj ur i es or  
deat h i n any act i on f ounded on t or t  agai nst  any .  .  .  
gover nment al  subdi v i s i on .  .  .  shal l  not  exceed 
$50, 000.   

( Emphasi s added) .  

¶55 Wi sconsi n St at .  § 893. 80( 3)  addr esses " t he amount  

r ecover abl e by any per son f or  any damages,  i nj ur i es or  deat h. "   

The st at ut e l i mi t s t he " amount  r ecover abl e"  " by any per son"  t o 

$50, 000.   The wor ds chosen by t he l egi s l at ur e shoul d be gi ven 

t hei r  pl ai n meani ng.   Kal al ,  271 Wi s.  2d 633,  ¶45.   An or der  f or  

abat ement  does not  ent i t l e " any per son"  t o " r ecover "  any 

" amount . "   I t  i s  a f oundat i onal  pr i nci pl e of  st at ut or y  

const r uct i on t hat  " no wor d or  c l ause shal l  be r ender ed 

sur pl usage. "   Donal dson v.  St at e,  93 Wi s.  2d 306,  315,  286 

N. W. 2d 817 ( 1980) .   The cour t  of  appeal s i gnor ed t he phr ase,  
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" t he amount  r ecover abl e by any per son" ;  however ,  cour t s ar e not  

f r ee t o i gnor e t he wor ds or  phr ases chosen by t he l egi s l at ur e.   

See Br unt on v.  Nuvel l  Cr edi t  Cor p. ,  2010 WI  50,  ¶16,  325 Wi s.  2d 

135,  785 N. W. 2d 302.    

¶56 Al so,  non- t echni cal  wor ds ar e t o be gi ven t hei r  

or di nar y and accept ed meani ngs.   Town of  LaFayet t e v.  Ci t y of  

Chi ppewa Fal l s,  70 Wi s.  2d 610,  619,  235 N. W. 2d 435 ( 1975) .   The 

phr ase,  " amount  r ecover abl e by any per son, "  i s  st at ed i n non-

t echni cal  t er mi nol ogy.   I n or der  t o gi ve an or di nar y and 

accept ed meani ng t o t hose t er ms,  we concl ude t hat  t he st at ut e 

descr i bes a r el at i onshi p.   That  r el at i onshi p i s bet ween any 

per son who i s ent i t l ed t o r ecover  a damage awar d agai nst  a 

muni ci pal  ent i t y and t he amount  of  t hat  monet ar y l i abi l i t y .   

Accor di ngl y,  we concl ude t hat  t he pl ai n meani ng of  Wi s.  St at .  

§ 893. 80( 3)  i s t o l i mi t  t he dol l ar  amount  of  r ecover y t o be pai d 

f or  damages,  i nj ur i es or  deat h t o $50, 000 per  c l ai mant ,  but  t hat  

t he pl ai n meani ng of  t hat  pr ovi s i on has no bear i ng on t he 

avai l abi l i t y  of  equi t abl e r el i ef  such as abat ement .  

¶57 Thi s i nt er pr et at i on i s consi st ent  wi t h pr i or  cases 

i nt er pr et i ng Wi s.  St at .  § 893. 80,  such as Har kness v.  Pal myr a-

Eagl e School  Di st r i ct ,  157 Wi s.  2d 567,  460 N. W. 2d 769 ( Ct .  App.  

1990) , 30 i n whi ch t he cour t  of  appeal s was asked t o consi der  

whet her  § 893. 80( 4)  shoul d be i nt er pr et ed t o pr ecl ude equi t abl e 

                                                 
30 Har kness v.  Pal myr a- Eagl e School  Di st r i ct ,  157 Wi s.  2d 

567,  460 N. W. 2d 769 ( Ct .  App.  1990) ,  was over r ul ed by DNR v.  
Ci t y of  Waukesha,  184 Wi s.  2d 178,  191,  515 N. W. 2d 888 ( 1994) ,  
t o t he ext ent  t hat  Har kness i mpl i ed t hat  § 893. 80( 1) ' s not i ce of  
c l ai m r equi r ement  appl i ed onl y t o t or t  c l ai ms.  
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r el i ef .   The cour t  hel d t hat  i n r egar d t o Har kness' s c l ai m f or  

r ei nst at ement ,  t her e was " no aut hor i t y i ndi cat i ng t hat  

[ § 893. 80( 4) ]  appl i es t o equi t abl e or  i nj unct i ve r el i ef "  f or  

such a c l ai m;  accor di ngl y,  § 893. 80( 4)  di d not  bar  Har kness' s 

c l ai m f or  r ei nst at ement .   I d.  at  579- 80.   

¶58 Our  i nt er pr et at i on of  Wi s.  St at .  § 893. 80( 3)  i s 

consi st ent  wi t h t hat  st at ement  i n Har kness,  and consi st ent  wi t h 

t he st at ut or y hi st or y t hat  we l ai d out  i n Ander son v.  Ci t y of  

Mi l waukee,  208 Wi s.  2d 18,  559 N. W. 2d 563 ( 1997) .   I n Ander son,  

Just i ce Cr ooks t hor oughl y expl ai ned t he genesi s of  § 893. 80( 3) ,  

and quot ed f r om our  opi ni on i n Hol yt z:   " ' [ H] encef or war d,  so f ar  

as gover nment al  r esponsi bi l i t y  f or  t or t s i s concer ned,  t he r ul e 

i s l i abi l i t y——t he except i on i s i mmuni t y. ' "   I d.  at  26 ( quot i ng 

Hol yt z,  17 Wi s.  2d at  39) .   Ander son expl ai ned t he changi ng 

dol l ar  amount s t hat  coul d be r ecover ed as damages,  showi ng t hat  

t he bi l l  f r om whi ch § 893. 80( 3)  evol ved began wi t h a $10, 000 

l i mi t at i on,  changed t o a $25, 000 l i mi t at i on i n a Senat e 

Amendment ,  and i ncr eased t o a $50, 000 l i mi t at i on by t he Laws of  

1981,  ch.  63,  § 2.   I d.  at  27 n. 9.   Thr oughout  t hese changes,  

not hi ng i n t he l egi s l at i ve hi st or y addr essed l i mi t at i ons on 

equi t abl e r el i ef  of  any t ype.   Wi t hout  any l anguage i n 

§ 893. 80( 3)  t o suggest  a l i mi t at i on on equi t abl e r el i ef ,  we 

decl i ne t o r ead i n any such l i mi t at i on.  

E.   Equi t abl e Rel i ef  

¶59 I n t he case now bef or e us,  t he cour t  of  appeal s 

at t empt ed t o f i l l  t he l egi s l at ur e' s s i l ence i n r egar d t o 

equi t abl e r el i ef  under  Wi s.  St at .  § 893. 80( 3)  by const r ui ng 
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§ 893. 80( 5)  t o cr eat e l i mi t at i ons i n § 893. 80( 3)  t hat  wer e not  

pl aced t her e by t he l egi s l at ur e.   Bost co,  334 Wi s.  2d 620,  ¶130.   

The cour t  of  appeal s sai d t hat  t he phr ase " shal l  be excl usi ve"  

i n § 893. 80( 5) ,  l i mi t s a pl ai nt i f f ' s  r ecover y t o t hose r emedi es 

set  f or t h i n § 893. 80 and because i nj unct i ons ar e not  ment i oned,  

t hey ar e not  avai l abl e agai nst  a muni ci pal i t y.   I d.   However ,  

t her e i s not hi ng i n ei t her  t he l anguage or  t he hi st or y of  

§ 893. 80 t o suppor t  t he cour t  of  appeal s '  br oad l i mi t at i on of  

r emedi es and i t s concl usi on t hat  § 893. 80( 3)  pr ecl udes act i ons 

i n equi t y. 31  The cour t  of  appeal s '  deci s i on,  i f  af f i r med,  woul d 

have f ar - r eachi ng ef f ect s and woul d over r ul e ext ensi ve pr ecedent  

i n r egar d t o t he aut hor i t y of  cour t s t o enj oi n muni ci pal  

ent i t i es. 32   

¶60 To obt ai n i nj unct i ve r el i ef ,  gener al l y one must  show 

t hat  t he i nj unct i on i s necessar y t o pr event  t he cont i nuat i on of  

s i gni f i cant  har m.   Pur e Mi l k Pr ods.  Coop.  v.  Nat ' l  Far mer s Or g. ,  

                                                 
31 The wor ds i nj unct i on,  enj oi n,  or  s i mi l ar  t er ms t hat  may 

i ndi cat e equi t abl e r el i ef  ar e not  pr esent  i n t he st at ut e.   
Fur t her mor e,  r ef er ence t o i nj unct i ve r el i ef  woul d be 
i nconsi st ent  wi t h t he pur poses of  t he st at ut e,  such as pr ovi di ng 
a r ecover y f or  deat h.   

32 I n addi t i on,  t he cour t  of  appeal s '  l i mi t at i on of  r emedi es 
based on st at ut or y s i l ence cont r adi ct s our  deci s i on i n Wi l l ow 
Cr eek Ranch,  L. L. C.  v.  Town of  Shel by,  2000 WI  56,  235 Wi s.  2d 
409,  611 N. W. 2d 693,  r econsi d.  deni ed 239 Wi s.  2d 314,  wher ei n 
we expr essl y af f i r med t he avai l abi l i t y  of  decl ar at or y r el i ef ,  a 
nonmonet ar y r emedy t hat ,  l i ke equi t abl e r el i ef ,  i s  not  ment i oned 
i n Wi s.  St at .  § 893. 80( 3) .   I d. ,  ¶36 n. 12.   Mor eover ,  t he cour t  
of  appeal s '  conc l usi on i n t he case bef or e us i s  al so cont r ar y t o 
Wi s.  St at .  § 813. 02,  whi ch has been empl oyed t o i ssue t empor ar y 
i nj unct i ons agai nst  muni ci pal i t i es.   See Wi s.  Ass' n of  Food 
Deal er s v.  Ci t y of  Madi son,  97 Wi s.  2d 426,  428- 29,  293 N. W. 2d 
540 ( 1980) .  
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90 Wi s.  2d 781,  803,  280 N. W. 2d 691 ( 1979) .   " The pur pose of  an 

i nj unct i on i s t o pr event  [ f ut ur e]  v i ol at i ons. "   I d.   I n t hat  

r espect ,  i nj unct i ve r el i ef  i s  consi st ent  wi t h t he obl i gat i on t o 

abat e a cont i nui ng pr i vat e nui sance,  whi ch obl i gat i on i s i mposed 

t o pr event  f ut ur e har ms.   See,  e. g. ,  Meni ck,  200 Wi s.  2d at  745 

( concl udi ng t hat  " t her e i s no di scr et i on as t o mai nt ai ni ng t he 

[ sewer ]  syst em so as not  t o cause i nj ur y t o r esi dent s" ) .  

¶61 Whi l e t he l egi s l at ur e may have aut hor i t y t o l i mi t  

equi t abl e r el i ef  i n some ci r cumst ances,  t her e i s  not hi ng i n t he 

l anguage of  Wi s.  St at .  § 893. 80( 3)  t o i ndi cat e t hat  t he 

l egi s l at ur e sought  t o do so.   When a st at ut e f ai l s  t o addr ess a 

par t i cul ar  s i t uat i on,  t he r emedy f or  t he omi ssi on does not  l i e 

wi t h t he cour t s.   I t  l i es wi t h t he l egi s l at ur e.   La Cr osse 

Lut her an Hosp.  v.  La Cr osse Cnt y. ,  133 Wi s.  2d 335,  338,  395 

N. W. 2d 612 ( Ct .  App.  1986) .    

¶62 Bot h bef or e and af t er  Hol yt z,  when t he pr i nci pl es of  

i mmuni t y have been appl i ed t o c l ai ms agai nst  muni ci pal  ent i t i es 

f or  damages,  t hose pr i nci pl es have not  been hel d appl i cabl e t o 

c l ai ms f or  i nj unct i ve r el i ef  agai nst  ongoi ng gover nment al  

act i v i t i es.   Per haps one of  t he c l ear est  r ecogni t i ons of  t hi s 

di st i nct i on was our  st at ement  i n Li st er  v.  Boar d of  Regent s of  

t he Uni ver si t y of  Wi sconsi n Syst em,  72 Wi s.  2d 282,  240 N. W. 2d 

610 ( 1976) .   I n Li st er ,  we expl ai ned t hat  t he publ i c pol i cy 

consi der at i ons t hat  have pr ompt ed cour t s t o gr ant  subst ant i ve 

i mmuni t y f or  monet ar y damages do not  appl y wi t h equal  f or ce t o 

act i ons f or  decl ar at or y or  i nj unct i ve r el i ef .   I d.  at  304;  see 

al so Scar paci  v.  Mi l waukee Cnt y. ,  96 Wi s.  2d 663,  691,  292 
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N. W. 2d 816 ( 1980)  ( r eaf f i r mi ng t hat  pol i c i es t hat  under l i e 

i mmuni t y f r om damages do not  appl y wi t h equal  f or ce t o a sui t  

f or  i nj unct i ve r el i ef ) .   

¶63 However ,  i n Johnson v.  Ci t y of  Edger t on,  207 Wi s.  2d 

343,  558 N. W. 2d 653 ( Ct .  App.  1996) ,  t he cour t  of  appeal s seemed 

t o s l i p away f r om pr ecedent  i n r egar d t o i nj unct i ve r el i ef  

agai nst  muni ci pal  ent i t i es,  wi t hout  r ecogni z i ng t hat  i t  was 

maki ng a s i gni f i cant  change i n t he l aw.   Accor di ngl y,  Johnson i s 

a concer n t hat  must  be addr essed f or  a number  of  r easons.   See 

Wi l l ow Cr eek Ranch,  L. L. C.  v.  Town of  Shel by,  2000 WI  56,  ¶¶75–

99,  235 Wi s.  2d 409,  611 N. W. 2d 693 ( Pr osser ,  J. ,  di ssent i ng) .   

Fi r st ,  because t he l anguage i n Johnson i s so br oad,  i t  coul d be 

i nt er pr et ed as over r ul i ng,  sub- si l ent i o,  pr i or  deci s i ons of  t he 

cour t  of  appeal s t hat  addr essed i mmuni t y under  Wi s.  St at .  

§ 893. 80( 4) ,  whi ch wer e,  i n t ur n,  based on t he l ongst andi ng 

avai l abi l i t y  of  equi t abl e r el i ef  t o abat e ongoi ng nui sances.   

See,  e. g. ,  Hi l l cr est ,  135 Wi s.  2d at  439- 40 ( expl ai ni ng t hat  t he 

" cr eat i on and mai nt enance of  pr i vat e nui sances ar e s i mpl y not  

r ecogni zed as l egi s l at i ve act s subj ect  t o pr ot ect i on under  sec.  

893. 80( 4) " ) ;  see al so,  Har kness,  157 Wi s.  2d 567,  579- 80.   The 

cour t  of  appeal s does not  have t he power  t o over r ul e pr i or  

deci s i ons.   See Cook v.  Cook,  208 Wi s.  2d 166,  171,  560 N. W. 2d 

246 ( 1997)  ( concl udi ng t hat  t he cour t  of  appeal s does not  have 

t he power  t o over r ul e,  modi f y or  wi t hdr aw l anguage f r om anot her  

cour t  of  appeal s deci s i on) .    

¶64 Second,  t he cour t  of  appeal s '  deci s i on i n Johnson 

( upon whi ch we based par t  of  our  deci s i on bar r i ng i nj unct i ve 
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r el i ef  i n Wi l l ow Cr eek) ,  f ocused on t he wr ong l anguage i n t he 

muni ci pal  i mmuni t y st at ut e,  Wi s.  St at .  § 893. 80( 4) ,  i n t hat  t he 

cour t  of  appeal s emphasi zed t hat  i mmuni t y appl i ed t o " any sui t . "   

See Johnson,  207 Wi s.  2d at  350–52.   I nst ead,  t he r el evant  f ocus 

when consi der i ng whet her  § 893. 80( 4)  gr ant s i mmuni t y i s on 

whet her  t he act i on sought  t o be enj oi ned was wi t hi n a l i mi t ed 

c l ass of  muni ci pal  deci s i ons t hat  i nvol ve t he per f or mance of  

" l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  

f unct i ons. "   As our  cases and t hose of  t he cour t  of  appeal s make 

cl ear ,  a muni ci pal  ent i t y ' s f ai l ur e t o abat e a cont i nui ng 

nui sance caused by negl i gent  mai nt enance of  a syst em or  

st r uct ur e,  af t er  t he muni ci pal i t y has not i ce,  does not  

const i t ut e a l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi -

j udi c i al  act  t hat  may be ent i t l ed t o i mmuni t y.   See,  e. g. ,  

Cost as,  24 Wi s.  2d at  413–19;  Hi l l cr est  Gol f ,  135 Wi s.  2d at  

439- 40.  

¶65 Thi r d,  Johnson r el i ed on t he pr i nci pl es of  i mmuni t y 

t hat  appl y t o muni ci pal  of f i cer s.   Johnson,  207 Wi s.  2d at  352.   

However ,  f or  muni ci pal  of f i cer s ,  t he r ul e i s  i mmuni t y,  not  

l i abi l i t y .   See Cor ds v.  Ander son,  80 Wi s.  2d 525,  539,  259 

N. W. 2d 672 ( 1977) .   The Johnson deci s i on' s r el i ance on t hose 

pr i nci pl es i s mi spl aced because Johnson act ual l y i nvol ved a 

muni ci pal  ent i t y,  and t her ef or e,  t he r ul e i s l i abi l i t y ,  not  

i mmuni t y.   Ki mps,  200 Wi s.  2d at  10 n. 6.   

¶66 Fur t her mor e,  t he Johnson deci s i on' s er r or s wer e 

uncor r ect ed by our  deci s i on i n Wi l l ow Cr eek.   We di d not e t hat  

" [ t ] o t he ext ent  t hat  t he l anguage i n Johnson suggest s ot her -



No.   2007AP221 & 2007AP1440 

 

36 
 

wi se by expandi ng i mmuni t y t oo br oadl y,  we l i mi t  t hat  l anguage. "   

Wi l l ow Cr eek,  235 Wi s.  2d 409,  ¶34.   We di d not  descr i be how t he 

l anguage i n Johnson was l i mi t ed. 33  However ,  we now cl ar i f y t hat  

under  Wi l l ow Cr eek and Johnson,  equi t abl e r el i ef  wi l l  be bar r ed 

when a muni ci pal  ent i t y i s ent i t l ed t o i mmuni t y.   Accor di ngl y,  

our  anal ysi s i n t hi s case woul d be di f f er ent  i f  we concl uded 

t hat  MMSD wer e ent i t l ed t o muni ci pal  ent i t y i mmuni t y f or  

l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  

f unct i ons.   Under  c i r cumst ances when i mmuni t y appl i es,  i t  bar s  

c l ai ms f or  bot h monet ar y damages and i nj unct i ve r el i ef .   I d. ,  

¶36.   Ther ef or e,  when a pl ai nt i f f  seeks equi t abl e or  i nj unct i ve 

r el i ef  agai nst  a muni ci pal  ent i t y,  a cour t  must  f i r st  answer  t he 

t hr eshol d quest i on of  whet her  i mmuni t y appl i es.   I f  a cour t  

concl udes t hat  t he act i ons t he pl ai nt i f f  i s  seeki ng t o st op 

t hr ough a sui t  i n equi t y ar e l egi s l at i ve,  quasi - l egi s l at i ve,  

j udi c i al  or  quasi - j udi c i al ,  t hen t he sui t  must  be di smi ssed 

because t he gover nment al  ent i t y i s pr ot ect ed by i mmuni t y.  

¶67 I n addi t i on,  Ci t y of  Mi l waukee concl uded t hat  Wi s.  

St at .  § 893. 80( 4)  pr ovi des no i mmuni t y f or  a muni ci pal  ent i t y ' s 

mi ni st er i al  dut y t o abat e.   Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  

¶¶9,  54.   Thi s  concl usi on i s al so suppor t ed by our  di scussi on i n 

Physi c i ans Pl us,  wher e we addr essed nui sance and t he dut y of  

muni ci pal  ent i t i es t o abat e a nui sance t hat  t he ent i t i es  

                                                 
33 Mor eover ,  Wi l l ow Cr eek i s not  a pr i vat e nui sance case 

such as we have her e,  wher e t he obl i gat i on t o abat e ar i ses wi t h 
t he muni ci pal  ent i t y r ecei v i ng not i ce of  t he cont i nui ng pr i vat e 
nui sance,  whi ch has r esul t ed i n s i gni f i cant  har m.   See Ci t y of  
Mi l waukee,  277 Wi s.  2d 635,  ¶¶51- 62.  
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negl i gent l y mai nt ai ned and of  whi ch t hey had not i ce.   Physi c i ans 

Pl us,  254 Wi s.  2d 77,  ¶¶2–3,  59.    

¶68 Our  concl usi on t hat  muni ci pal  ent i t i es may be subj ect  

t o or der s f or  equi t abl e r el i ef  al so f i nds suppor t  i n st at ut or y 

pr ovi s i ons r ef er r i ng t o t he avai l abi l i t y  of  equi t abl e r el i ef  

f r om cont i nui ng nui sances,  as wel l  as l ong- st andi ng pr ecedent  t o 

t he same ef f ect .   Cur r ent l y,  Wi s.  St at .  § 844. 01( 1)  pr ovi des 

t hat  " Any per son owni ng or  c l ai mi ng an i nt er est  i n r eal  pr oper t y 

may br i ng an act i on c l ai mi ng physi cal  i nj ur y t o,  or  i nt er f er ence 

wi t h,  t he pr oper t y or  t he per son' s i nt er est  t her ei n;  t he act i on 

may be t o r edr ess past  i nj ur y,  t o r est r ai n f ur t her  i nj ur y,  t o 

abat e t he sour ce of  i nj ur y,  or  f or  ot her  appr opr i at e r el i ef . "   

Wi sconsi n St at .  § 844. 17( 1)  t hen pr ovi des t hat  " Any per son whose 

act i v i t i es have i nj ur ed or  wi l l  i nj ur e t he pl ai nt i f f ' s  pr oper t y 

or  i nt er est s may be made a def endant . "   ( Emphasi s added. )   

" Per son"  i ncl udes " al l  par t ner shi ps,  associ at i ons and bodi es 

pol i t i c  or  cor por at e. "   Wi s.  St at .  § 990. 01( 26) .   These 

st at ut es,  t her ef or e,  r ef er  t o c i r cumst ances wher ei n a pol i t i cal  

body,  such as a muni ci pal i t y,  may be subj ect  t o an act i on t o 

r edr ess i nj ur y  t o pr i vat e pr oper t y caused by a muni ci pal  

ent i t y ' s negl i gent  mai nt enance of  a pr i vat e nui sance t hat  caused 

si gni f i cant  har m.  

¶69 I ndeed,  we expr essed such an under st andi ng of  t he 

common l aw dut y t o abat e and of  i mmuni t y i n Cost as.   Ther ei n,  we 

concl uded t hat  a pr i vat e i ndi v i dual  coul d br i ng an act i on f or  

abat ement  of  a pr i vat e nui sance agai nst  a muni ci pal  ent i t y,  

t her eby r eaf f i r mi ng t he l ongst andi ng avai l abi l i t y  of  i nj unct i ve 
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r el i ef  agai nst  muni ci pal l y mai nt ai ned nui sances.   See Cost as,  24 

Wi s.  2d at  413–19 ( c i t i ng Wi nchel l ,  110 Wi s.  101)  ( r ecogni z i ng 

t hat  muni ci pal  ent i t i es may be subj ect  t o act i ons f or  equi t abl e 

r el i ef  f r om ongoi ng nui sances) ) .   I n r ecogni z i ng t he 

avai l abi l i t y  of  such r el i ef ,  we r el i ed on Wi s.  St at .  § 280. 01,  

whi ch pr ovi ded t hat  " any per son may mai nt ai n an act i on t o 

r ecover  damages f or  or  t o abat e a pr i vat e nui sance. "   I d.  at  

414.  

¶70 I n 1973,  t he l egi s l at ur e amended Wi s.  St at .  § 280. 01 

and cr eat ed Wi s.  St at .  § 814. 01,  whi ch was i dent i cal  t o cur r ent  

Wi s.  St at .  § 844. 01.   See § 16,  ch.  189,  Laws of  1973.   The 

ef f ect  of  t hi s amendment  was t o i ncor por at e § 280. 01' s r el i ef  

f or  i nt er f er ences wi t h pr i vat e pr oper t y i nt o t he newl y 

consol i dat ed chapt er s gover ni ng act i ons t o enf or ce i nt er est s i n 

r eal  pr oper t y.   See Dr af t i ng Fi l e f or  ch.  189,  Laws of  1973,  

Anal ysi s by t he Legi s l at i ve Ref er ence Bur eau,  Legi s l at i ve 

Ref er ence Bur eau,  Madi son,  Wi s.   Ther ef or e,  s i nce t he abr ogat i on 

of  muni ci pal  i mmuni t y i n Hol yt z and i t s subsequent  codi f i cat i on 

i n Wi s.  St at .  § 893. 80,  not  onl y have we,  i n Cost as,  r eaf f i r med 

t he avai l abi l i t y  of  equi t abl e r el i ef  f or  t he abat ement  of  

muni ci pal  nui sances,  but  t he l egi s l at ur e,  af t er  Cost as,  

r eaf f i r med t he avai l abi l i t y  of  such r el i ef  when i t  s i mpl y 

r enumber ed and r eor gani zed f or mer  § 280. 01 i nt o what  i s now 

§ 844. 01.  

¶71 Ther ef or e,  based on t he st at ut or y hi st or y of  Wi s.  

St at .  § 844. 01,  as wel l  as t he common l aw gover ni ng nui sance and 

t he pr i nci pl es of  equi t abl e r el i ef ,  we r each t he i nel uct abl e 
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concl usi on t hat  a muni ci pal  ent i t y may be subj ect ed t o c l ai ms 

f or  equi t abl e r el i ef  t o abat e a negl i gent l y mai nt ai ned nui sance 

t hat  i s a cause of  s i gni f i cant  har m and of  whi ch t he muni ci pal  

ent i t y has not i ce.   Accor di ngl y,  we concl ude t hat  t he c i r cui t  

cour t  di d not  er r oneousl y exer ci se i t s di scr et i on i n gr ant i ng 

Bost co equi t abl e r el i ef .    

¶72 When t he ci r cui t  cour t  or der ed MMSD t o abat e t he 

pr i vat e nui sance caused by MMSD' s negl i gent  mai nt enance of  i t s  

Deep Tunnel ,  i t  appl i ed t he appr opr i at e l egal  st andar d and made 

a deci s i on t hat  a r easonabl e cour t  coul d make.   The ci r cui t  

cour t ' s  or der  r equi r ed MMSD t o abat e a cont i nui ng pr i vat e 

nui sance,  of  whi ch MMSD had not i ce and whi ch MMSD coul d abat e by  

r easonabl e means and at  a r easonabl e cost .   The ci r cui t  cour t ,  

however ,  went  one st ep t oo f ar  when,  wi t hout  hear i ng t est i mony,  

i t  concl uded t hat  l i ni ng t he Deep Tunnel  was t he r equi r ed means 

of  abat ement .   Accor di ngl y,  we r ever se t he cour t  of  appeal s '  

concl usi on t hat  an or der  f or  abat ement  was i mpr oper .   Abat ement  

i s r equi r ed.   We t her ef or e af f i r m t he ci r cui t  cour t ' s  or der  f or  

abat ement ,  and r emand t he mat t er  t o t he c i r cui t  cour t .   Upon 

r emand,  a hear i ng may be hel d t o est abl i sh whet her  anot her  

met hod wi l l  abat e t he cont i nui ng pr i vat e nui sance MMSD 

mai nt ai ns,  or  whet her  l i ni ng t he Deep Tunnel  wi t h concr et e i s 

r equi r ed f or  abat ement .  

F.   Remai ni ng I ssues 

¶73 Havi ng concl uded t hat  Bost co i s ent i t l ed t o r el i ef  i n 

t he f or m of  abat ement  of  MMSD' s cont i nui ng nui sance,  we now t ur n 

t o Bost co' s ot her  asser t ed cl ai ms f or  r el i ef ,  begi nni ng wi t h i t s 



No.   2007AP221 & 2007AP1440 

 

40 
 

chal l enge t o t he l i mi t at i on of  damages set  f or t h i n Wi s.  St at .  

§ 893. 80( 3) ,  t hen movi ng t o Bost co' s i nver se condemnat i on c l ai m,  

and f i ni shi ng wi t h MMSD' s c l ai m t hat  Bost co f ai l ed t o compl y 

wi t h t he not i ce of  c l ai m pr ovi s i ons of  § 893. 80( 1)  ( 2005–06) .   

Because we agr ee wi t h t he cour t  of  appeal s '  t hor ough anal yses of  

t hese i ssues, 34 see Bost co,  334 Wi s.  2d 620,  ¶¶38–65,  85–91,  108–

117,  we addr ess t hem br i ef l y.  

1.   Li mi t at i on of  damages under  Wi s.  St at .  § 893. 80( 3)  

¶74 Bost co cl ai ms t hat  t he damage cap under  Wi s.  St at .  

§ 893. 80( 3)  i s unconst i t ut i onal ,  i n t hat  i t  v i ol at es equal  

pr ot ect i on of  t he l aw,  i n cont r avent i on of  Ar t i c l e I ,  Sect i on 1 

of  t he Wi sconsi n Const i t ut i on.   Sect i on 1 pr ovi des:    

Al l  peopl e ar e bor n equal l y f r ee and i ndependent ,  and 
have cer t ai n i nher ent  r i ght s;  among t hese ar e l i f e,  
l i ber t y and t he pur sui t  of  happi ness;  t o secur e t hese 
r i ght s,  gover nment s ar e i nst i t ut ed,  der i v i ng t hei r  
j ust  power s f r om t he consent  of  t he gover ned.  

Wi s.  Const .  ar t .  I ,  § 1.   Speci f i cal l y,  Bost co asser t s t hat  

§ 893. 80( 3)  v i ol at es equal  pr ot ect i on ( 1)  f aci al l y,  by af f or di ng 

compl et e r el i ef  t o pl ai nt i f f s i nj ur ed by gover nment al  act i ons 

causi ng l ess t han $50, 000 i n damages,  whi l e ar bi t r ar i l y  l i mi t i ng 

t he amount  of  r ecover y by t hose pl ai nt i f f s who suf f er  gr eat er  

damages;  and ( 2)  as appl i ed i n t hi s case,  because par t i es who 

                                                 
34 Si mi l ar l y,  because our  deci s i on does not  " over r ul e"  t he 

cour t  of  appeal s deci s i on,  but  r at her  " r ever ses i n par t "  t he 
deci s i on of  t he cour t  bel ow i n t he same case,  t he r ul e announced 
i n Bl um v.  1st  Aut o & Casual t y I nsur ance Co. ,  2010 WI  78,  ¶56,  
326 Wi s.  2d 729,  786 N. W. 2d 78,  does not  appl y her e.   Cf .  St at e 
v.  Zi egl er ,  2012 WI  73,  ¶7 n. 3,  342 Wi s.  2d 256,  816 N. W. 2d 238 
( r ecogni z i ng t hat  supr eme cour t  deci s i on " wi t hdr awi ng l anguage"  
f r om pr evi ous cour t  of  appeal s deci s i on does not  i mpl i cat e t he 
Bl um r ul e) .  
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set t l ed wi t h MMSD bef or e June 30,  1994,  wer e not  l i mi t ed t o t he 

amount s avai l abl e under  § 893. 80( 3) ,  whi l e t hose seeki ng 

r ecover y af t er  t hat  ar bi t r ar i l y  set  dat e ar e l i mi t ed t o t he 

st at ut or y amount s of  r ecover y.  

¶75 Wi sconsi n St at .  § 893. 80( 3) ' s l i mi t at i on of  damages 

pr ovi des i n r el evant  par t :   

 Except  as pr ovi ded i n t hi s subsect i on,  t he amount  
r ecover abl e by any per son f or  any damages,  i nj ur i es or  
deat h i n any act i on f ounded on t or t  agai nst  any 
vol unt eer  f i r e company or gani zed under  ch.  181 or  213,  
pol i t i cal  cor por at i on,  gover nment al  subdi v i s i on or  
agency t her eof  and agai nst  t hei r  of f i cer s,  of f i c i al s,  
agent s or  empl oyees f or  act s done i n t hei r  of f i c i al  
capaci t y or  i n t he cour se of  t hei r  agency or  
empl oyment ,  whet her  pr oceeded agai nst  j oi nt l y or  
sever al l y,  shal l  not  exceed $50, 000.  

We have had occasi on t o r evi ew t hi s pr ovi s i on on mul t i pl e 

occasi ons,  i ncl udi ng chal l enges asser t i ng t hat  t he l i mi t at i on on 

damages vi ol at es equal  pr ot ect i on.   See Sambs v.  Ci t y of  

Br ookf i el d,  97 Wi s.  2d 356,  293 N. W. 2d 504 ( 1980) ;  St anhope v.  

Br own Cnt y. ,  90 Wi s.  2d 823,  280 N. W. 2d 711 ( 1979) .   As not ed by 

t he cour t  of  appeal s i n t hi s case,  we have uphel d § 893. 80( 3) ' s 

l i mi t at i on of  damages pr evi ousl y ,  and Bost co has not  per suaded 

us t o change our  posi t i on.  

¶76 Wi t h r egar d t o Bost co' s f aci al  chal l enge,  we r ei t er at e 

t he hi gh st andar d f aci ng l i t i gant s asser t i ng a const i t ut i onal  

chal l enge:   l egi s l at i ve enact ment s ar e pr esumed const i t ut i onal ,  

and we wi l l  r esol ve any r easonabl e doubt  i n f avor  of  uphol di ng 

t he pr ovi s i on as const i t ut i onal .   See St anhope,  90 Wi s.  2d at  

837.   I n t he cont ext  of  an equal  pr ot ect i on chal l enge,  we wi l l  

sust ai n a l egi s l at i ve enact ment  t hat  cr eat es a di st i nct i on 
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bet ween t r eat ment  of  di f f er ent  gr oups,  i f  t her e exi st s a 

r at i onal  basi s t o suppor t  t hat  di st i nct i on,  pr ovi ded t hat  t he 

di st i nct i on does not  i mpl i cat e a suspect  c l ass or  i mpi nge upon a 

f undament al  r i ght .   See St at e v.  Qui nt ana,  2008 WI  33,  ¶79,  308 

Wi s.  2d 615,  748 N. W. 2d 447.   Because Bost co does not  asser t  

t hat  i t  i s  a member  of  a pr ot ect ed cl ass,  or  t hat  r ecover y i n 

t or t  f r om a gover nment al  ent i t y i s a f undament al  r i ght ,  we must  

uphol d t he damage l i mi t at i ons i n Wi s.  St at .  § 893. 80( 3) ,  i f  

t her e exi st s a r at i onal  basi s f or  t he l egi s l at ur e t o l i mi t  t he 

amount  of  damages r ecover abl e by pl ai nt i f f s agai nst  gover nment al  

ent i t i es.   See St anhope,  90 Wi s.  2d at  837–842.   " The basi c t est  

i s  not  whet her  some i nequal i t y r esul t s f r om t he cl assi f i cat i on,  

but  whet her  t her e exi st s any r easonabl e basi s t o j ust i f y t he 

c l assi f i cat i on. "   Sambs,  97 Wi s.  2d at  371 ( emphasi s added)  

( quot i ng Omer ni k v.  St at e,  64 Wi s.  2d 6,  19,  218 N. W. 2d 734 

( 1974) ) .  

¶77 I n Hol yt z,  17 Wi s.  2d at  40,  we r ecogni zed t hat  t he 

l egi s l at ur e was f r ee t o l i mi t  t he amount  of  damages t hat  

pl ai nt i f f s may r ecover  f r om gover nment al  ent i t i es f or  t he t or t s 

of  t hose ent i t i es or  t hei r  of f i cer s.   We have si nce r ei t er at ed 

t hat  pr i nci pl e i n Sambs,  97 Wi s.  2d at  371–78,  and St anhope,  90 

Wi s.  2d at  837–42.   We now r eaf f i r m t he l egi s l at ur e' s val i d 

l i mi t at i on of  t he amount  of  damages r ecover abl e under  Wi s.  St at .  

§ 893. 80( 3) .   The pr i nci pl e we expr essed i n St anhope,  90 Wi s.  2d 

at  842,  i s as appl i cabl e t oday as i t  was over  30 year s ago:  

I t  i s  wi t hi n t he l egi t i mat e power  of  t he l egi s l at ur e 
t o t ake st eps t o pr eser ve suf f i c i ent  publ i c f unds t o 
ensur e t hat  t he gover nment  wi l l  be abl e t o cont i nue t o 
pr ovi de t hose ser vi ces whi ch i t  bel i eves benef i t s t he 
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ci t i zenr y.  We concl ude t hat  t he l egi s l at ur e' s 
speci f i cat i on of  a dol l ar  l i mi t at i on on damages 
r ecover abl e al l ows f or  f i scal  pl anni ng and avoi ds t he 
r i sk of  devast at i ngl y hi gh j udgment s whi l e per mi t t i ng 
v i ct i ms of  publ i c t or t f easor s t o r ecover  t hei r  l osses 
up t o t hat  l i mi t .  

Accor di ngl y,  we concl ude t hat  a r at i onal  basi s exi st s f or  t he 

damage l i mi t at i ons i n § 893. 80( 3) ,  and t her ef or e r ej ect  Bost co' s  

f aci al  chal l enge t o t hat  pr ovi s i on.  

¶78 I n i t s as- appl i ed chal l enge t o t he damage l i mi t s i n 

Wi s.  St at .  § 893. 80( 3) ,  Bost co asser t s t hat  t her e exi st s no 

r at i onal  basi s f or  MMSD t o t r eat  i t s c l ai m any di f f er ent l y t han 

t hose cl ai ms t hat  MMSD pai d bef or e June 30,  1994,  whi ch wer e not  

subj ect  t o t he st at ut or y damage l i mi t at i ons.   Dur i ng t he t i me of  

const r uct i on of  t he Deep Tunnel ,  MMSD pai d cer t ai n pr oper t y 

owner s f or  damages caused by soi l  set t l ement  i n t he ar ea i n 

whi ch t he Deep Tunnel  was bei ng const r uct ed.   Wi t h t he bel i ef  

t hat  i t  had pr oper l y addr essed t hat  i ssue as per t ai ned t o 

af f ect ed l andowner s,  MMSD est abl i shed t he June 30,  1994,  dat e as 

a cut of f  f or  c l ai ms,  af t er  whi ch MMSD woul d no l onger  compensat e 

l ocal  l andowner s f or  pr oper t y damage al l egedl y caused by soi l  

set t l ement .  

¶79 Bost co asser t s t hat  t he est abl i shment  of  t he June 1994 

dat e was ar bi t r ar y,  t her eby vi ol at i ng t he pr ecept  t hat  " ever y 

per son wi t hi n t he st at e' s j ur i sdi ct i on wi l l  be pr ot ect ed agai nst  

i nt ent i onal  and ar bi t r ar y di scr i mi nat i on,  whet her  ar i s i ng out  of  

t he t er ms of  a st at ut e or  t he manner  i n whi ch t he st at ut e i s 

execut ed by of f i cer s of  t he st at e. "   St at e ex r el .  Mur phy v.  

Voss,  34 Wi s.  2d 501,  510,  149 N. W. 2d 595 ( 1967) .   The necessar y 

cor ol l ar y,  however ,  i s  t hat  some i nequal i t y i s gener al l y  
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i nsuf f i c i ent  t o demonst r at e unconst i t ut i onal  di spar at e 

t r eat ment ——agai n,  wher e t her e exi st s a r at i onal  basi s f or  t he 

unequal  t r eat ment ,  we wi l l  sust ai n t he of f i c i al  act i on as wi t hi n 

t he l egi s l at ur e' s power .   See St at e v.  McManus,  152 Wi s.  2d 113,  

131,  447 N. W. 2d 654 ( 1989) .  

¶80 Her e,  MMSD made t he deci s i on t o st op payi ng cl ai ms at  

t he end of  June 1994,  based on i t s under st andi ng t hat  t he 

s i t uat i on t hat  had necessi t at ed a dedi cat ed cl ai ms pr ocedur e had 

been amel i or at ed.   MMSD pr ovi ded not i ce t o pr oper t y owner s 

bef or e November  1993,  af f or di ng t he owner s suf f i c i ent  t i me t o 

pr epar e any cl ai ms bef or e t he cut of f  dat e.   Al t hough any t i me 

l i mi t  f or  c l ai ms agai nst  a gover nment al  ent i t y  may be deemed 

ar bi t r ar y by t hose whose cl ai ms ar e made af t er  t he deadl i ne,  t he 

same pr i mar y pr i nci pl e t hat  j ust i f i es l i mi t s on damage amount s——

pr ot ect i on of  t he publ i c f i sc——suppor t s t he r easonabl eness of  

i mposi ng a deadl i ne f or  c l ai ms,  especi al l y when t he deadl i ne i s 

avowedl y t i ed t o t he gover nment al  ent i t y ' s asser t ed bel i ef  t hat  

i t  has addr essed t he pr obl em necessi t at i ng t he c l ai ms pr ocedur e.   

On t hese bases,  Bost co' s equal  pr ot ect i on chal l enge f ai l s. 35 

                                                 
35 As a f i nal  chal l enge t o t he damage cap,  Bost co asser t s  

t hat  cont i nui ng nui sances ar e not  subj ect  t o Wi s.  St at .  
§ 893. 80( 3) ' s damage cap because t hat  sect i on l i mi t s t he damages 
r ecover abl e i n " any act i on f ounded on t or t , "  and a cont i nui ng 
nui sance const i t ut es mul t i pl e,  const ant l y r ecur r i ng act i ons.   
See,  e. g. ,  St ockst ad v.  Town of  Rut l and,  8 Wi s.  2d 528,  534,  99 
N. W. 2d 813 ( 1959)  ( " I t  i s  wel l  set t l ed t hat  ever y cont i nuance of  
a nui sance i s i n l aw a new nui sance and gi ves r i se t o a new 
cause of  act i on. " ) .   As t he cour t  of  appeal s not ed,  onl y one 
nui sance act i on i s bef or e t he cour t ,  and we t her ef or e need not  
concl ude whet her  t he damage cap woul d appl y i n a subsequent  
act i on al l egedl y based on t he same cont i nui ng nui sance.   
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2.   Bost co' s f or f ei t ur e of  i nver se condemnat i on ar gument s 

¶81 I n i t s compl ai nt  t o t he c i r cui t  cour t ,  Bost co al l eged 

t hat  MMSD i nver sel y condemned Bost on St or e' s pr oper t y when i t  

" physi cal l y t ook por t i ons of  t he t i mber  pi l i ngs whi ch r ender ed 

t hem unusabl e and damaged t he Bost on St or e Bui l di ng and Par ki ng 

Gar age. "  ( Emphasi s added. )   Bost co al so al l eged t hat  MMSD' s 

conduct  amount ed t o a t aki ng of  pr i vat e pr oper t y f or  publ i c use 

wi t hout  pr ovi di ng j ust  compensat i on.   Bost co made t he same 

ar gument  i n opposi ng MMSD' s mot i on f or  summar y j udgment  and at  

t he summar y j udgment  hear i ng.   Bost co,  however ,  di d not  al l ege 

t hat  t he gr oundwat er  beneat h Bost on St or e was t aken.   At  t he 

cour t  of  appeal s,  Bost co added t o i t s i nver se 

condemnat i on/ t aki ngs cl ai m,  al l egi ng t hat  i n addi t i on t o t he 

t i mber  pi l es,  MMSD al so t ook t he gr oundwat er  beneat h Bost on 

St or e.  

¶82 The cour t  of  appeal s addr essed bot h t he t i mber  pi l es 

and t he gr oundwat er  ar gument s,  and hel d t hat  Bost co coul d not  

est abl i sh t hat  ei t her  c l ai m met  t he st andar d f or  i nver se 

condemnat i on,  namel y,  t hat  nei t her  t he t i mber  pi l es nor  t he 

gr oundwat er  was physi cal l y occupi ed by MMSD and t hat  Bost on 

St or e was not  " pr act i cal l y or  subst ant i al l y"  r ender ed " usel ess 

f or  al l  r easonabl e pur poses. "   Bost co,  334 Wi s.  2d 620,  ¶¶111-

17.  ( quot i ng Howel l  Pl aza,  I nc.  v.  St at e Hi ghway Comm' n,  92 

Wi s.  2d 74,  85,  284 N. W. 2d 887 ( 1979) ) .   The cour t  of  appeal s 

t her ef or e af f i r med t he ci r cui t  cour t ' s  di smi ssal  of  Bost co' s 

i nver se condemnat i on/ t aki ngs cl ai m on summar y j udgment .   I d. ,  

¶117.  
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¶83 Bef or e us,  however ,  Bost co st at es i n i t s br i ef  t hat  i t  

" i s  no l onger  pur sui ng i t s i nver se condemnat i on c l ai m as a 

t aki ng of  t he wood pi l es. "   I nst ead,  Bost co ar gues t hat  MMSD 

" physi cal l y t ook t he gr oundwat er "  beneat h Bost on St or e.   As 

Bost co i s at t empt i ng t o make a f undament al l y di f f er ent  ar gument  

t han t hat  whi ch i t  r ai sed and t r i ed bef or e t he c i r cui t  cour t ,  we 

decl i ne t o addr ess i t s i nver se condemnat i on/ t aki ngs cl ai m,  

not wi t hst andi ng t he cour t  of  appeal s '  deci s i on t o r each t hi s 

i ssue.  See Tat er a v.  FMC Cor p. ,  2010 WI  90,  ¶19 n. 16,  328 

Wi s.  2d 320,  786 N. W. 2d 810 ( " Ar gument s r ai sed f or  t he f i r st  

t i me on appeal  ar e gener al l y deemed f or f ei t ed. " ) .  

¶84 Bost co at t empt s t o avoi d t he ef f ect s of  f or f ei t ur e by 

al l egi ng t hat  i t s compl ai nt  bef or e t he c i r cui t  cour t  " was 

r epl et e wi t h f act ual  al l egat i ons about  t he t aki ng of  

gr oundwat er . "   We di sagr ee.   Upon r evi ew of  Bost co' s compl ai nt ,  

we concl ude t hat  no f act s r el evant  t o a t aki ng of  gr oundwat er  

wer e r ai sed.   Rat her ,  t he por t i ons of  t he compl ai nt  t hat  

al l egedl y suppor t  a c l ai m f or  t he t aki ng of  gr oundwat er  consi st  

of  gener al  r eci t at i ons of  t he f ol l owi ng ar gument s:   ( 1)  MMSD 

f ai l ed t o pr ot ect  bui l di ngs dur i ng excavat i ons;  ( 2)  MMSD f ai l ed 

t o pr oper l y r espond t o unexpect ed i nf l ows of  wat er ;  ( 3)  MMSD 

f ai l ed t o pr oper l y moni t or  and r echar ge l ower ed gr oundwat er  

l evel s;  ( 4)  t he Deep Tunnel  damaged Bost on St or e;  and ( 5)  MMSD 

was awar e of  t he r i sk of  st r uct ur al  damage t o Bost on St or e.  

¶85 Most  t el l i ngl y,  Count  I I I  of  Bost co' s compl ai nt ,  

ent i t l ed " I nver se Condemnat i on, "  does not  r ef er  at  al l  t o 

gr oundwat er ,  and i nst ead f ocuses ent i r el y on t i mber  pi l es.   
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Because Bost co has not  pr eser ved t he gr oundwat er –based 

cont ent i on f or  appeal ,  we decl i ne t o addr ess i t s i nver se 

condemnat i on/ t aki ngs cl ai m,  and t her ef or e af f i r m t he cour t  of  

appeal s,  al bei t  on modi f i ed gr ounds.  

3.   Bost co' s not i ce of  c l ai m 

¶86 Fi nal l y,  i n i t s cr oss- appeal ,  MMSD asser t s t hat  Bost co 

di d not  ser ve MMSD wi t h a not i ce of  i nj ur y and i t emi zat i on of  

r el i ef  as r equi r ed by Wi s.  St at .  § 893. 80( 1)  ( 2005–06) , 36 and 

t hat  Bost co' s c l ai ms t her ef or e shoul d have been di smi ssed.   

Speci f i cal l y,  MMSD ar gues t hat  t he not i ce i t  r ecei ved was 

i nsuf f i c i ent  because t he not i ces i nf or mi ng MMSD of  t he damages 

t o t he Bost on St or e bui l di ngs and t he r el i ef  sought  wer e 

submi t t ed by ent i t i es who ar e not  par t i es t o t hi s act i on.   Those 

ent i t i es named i n t he not i ce of  c l ai m and i t emi zat i on of  r el i ef  

wer e Saks,  I nc. ,  a cor por at i on t hat  owns Par i s i an,  I nc. ,  and 

WI SPARK Hol di ngs LLC,  an LLC owned by t he same hol di ng company 

t hat  owns Bost co.   For  i t s par t ,  Bost co ar gues t hat  t he not i ce 

of  c l ai m and i t emi zat i on of  r el i ef  f r om t he r el at ed ent i t i es 

amount ed t o subst ant i al  compl i ance wi t h § 893. 80( 1) ,  and t hat ,  

under  our  case l aw,  such not i ce i s suf f i c i ent .  

¶87 I n per t i nent  par t ,  Wi s.  St at .  § 893. 80( 1)  pr ovi des  

[ N] o act i on may be br ought  or  mai nt ai ned agai nst  any 
vol unt eer  f i r e company or gani zed under  ch.  213,  
pol i t i cal  cor por at i on,  gover nment al  subdi v i s i on or  
agency t her eof  nor  agai nst  any of f i cer ,  of f i c i al ,  
agent  or  empl oyee of  t he cor por at i on,  subdi v i s i on or  

                                                 
36 For  ease of  r ef er ence t o t he par t i es '  ar gument s,  whi ch 

ar e based on t he 2005–06 ver si on of  Wi s.  St at .  § 893. 80( 1) ,  we 
r ef er  t o t hat  ver si on of  t he s t at ut es i n t hi s  sect i on of  t he 
opi ni on.  



No.   2007AP221 & 2007AP1440 

 

48 
 

agency f or  act s done i n t hei r  of f i c i al  capaci t y or  i n 
t he cour se of  t hei r  agency or  empl oyment  upon a c l ai m 
or  cause of  act i on unl ess:  

 ( a)  Wi t hi n 120 days af t er  t he happeni ng of  t he 
event  gi v i ng r i se t o t he c l ai m,  wr i t t en not i ce of  t he 
c i r cumst ances of  t he c l ai m si gned by t he par t y,  agent  
or  at t or ney i s  ser ved on t he vol unt eer  f i r e company,  
pol i t i cal  cor por at i on,  gover nment al  subdi v i s i on or  
agency and on t he of f i cer ,  of f i c i al ,  agent  or  empl oyee 
under  s.  801. 11.  Fai l ur e t o gi ve t he r equi s i t e not i ce 
shal l  not  bar  act i on on t he cl ai m i f  t he f i r e company,  
cor por at i on,  subdi v i s i on or  agency had act ual  not i ce 
of  t he c l ai m and t he cl ai mant  shows t o t he 
sat i sf act i on of  t he cour t  t hat  t he del ay or  f ai l ur e t o 
gi ve t he r equi s i t e not i ce has not  been pr ej udi c i al  t o 
t he def endant  f i r e company,  cor por at i on,  subdi v i s i on 
or  agency or  t o t he def endant  of f i cer ,  of f i c i al ,  agent  
or  empl oyee;  and  

 ( b)  A c l ai m cont ai ni ng t he addr ess of  t he 
c l ai mant  and an i t emi zed st at ement  of  t he r el i ef  
sought  i s pr esent ed t o t he appr opr i at e c l er k or  per son 
who per f or ms t he dut i es of  a c l er k or  secr et ar y f or  
t he def endant  f i r e company,  cor por at i on,  subdi v i s i on 
or  agency and t he cl ai m i s di sal l owed.  

¶88 The not i ce of  c l ai m pr ovi s i ons ser ve t wo pur poses: 37 

" ( 1)  t o gi ve gover nment al  ent i t i es t he oppor t uni t y t o 

i nvest i gat e and eval uat e pot ent i al  c l ai ms,  and ( 2)  t o af f or d 

gover nment al  ent i t i es t he oppor t uni t y t o compr omi se and budget  

f or  pot ent i al  set t l ement  or  l i t i gat i on. "   E- Z Rol l  Of f ,  LLC v.  

Cnt y.  of  Onei da,  2011 WI  71,  ¶34,  335 Wi s.  2d 720,  800 N. W. 2d 

421.   I n keepi ng wi t h t hese pur poses,  we have r ecogni zed t hat  

                                                 
37 We r ef er  t o " t he not i ce of  c l ai m pr ovi s i ons"  col l ect i vel y 

her e;  t hese pr ovi s i ons i ncl ude t he " not i ce of  i nj ur y pr ovi s i on"  
under  Wi s.  St at .  § 893. 80( 1) ( a) ,  and t he " i t emi zat i on of  r el i ef  
pr ovi s i on"  under  § 893. 80( 1) ( b) ,  al so r ef er r ed t o as t he act ual  
" not i ce of  c l ai m pr ovi s i on. "   See Thor p v.  Town of  Lebanon,  2000 
WI  60,  ¶¶23,  28,  235 Wi s.  2d 610,  612 N. W. 2d 59.   Ref er ence t o 
t he " not i ce of  c l ai m pr ovi s i ons"  i s i nt ended t o r ef er  t o t he 
not i ces r equi r ed under  bot h subsect i ons of  § 893. 80( 1) .  
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t he not i ce of  c l ai m pr ovi s i ons may be sat i sf i ed wi t h 

subst ant i al ,  r at her  t han st r i ct  compl i ance.   See Fi ggs v.  Ci t y 

of  Mi l waukee,  121 Wi s.  2d 44,  55,  357 N. W. 2d 548 ( 1984) .   

Accor di ngl y,  wher e a c l ai mant  f ai l s  t o st r i ct l y compl y wi t h t he 

not i ce of  i nj ur y pr ovi s i on under  Wi s.  St at .  § 893. 80( 1) ( a) ,  t he 

c l ai mant  may nonet hel ess sat i sf y t hat  pr ovi s i on by showi ng t hat  

( 1)  t he gover nment al  ent i t y had act ual  not i ce of  t he c l ai m,  and 

( 2)  t he gover nment al  ent i t y was not  pr ej udi ced by t he c l ai mant ' s 

f ai l ur e t o st r i c t l y compl y.   See § 893. 80( 1) ( a) ;  see al so St at e 

v.  Town of  Li nn,  205 Wi s.  2d 426,  435,  556 N. W. 2d 394 ( Ct .  App.  

1996) .  

¶89 Addi t i onal l y,  wi t h r egar d t o Wi s.  St at .  

§ 893. 80( 1) ( b) ,  r ef er r ed t o as t he i t emi zat i on or  not i ce of  

c l ai m pr ovi s i on,  see Thor p v.  Town of  Lebanon,  2000 WI  60,  ¶28,  

235 Wi s.  2d 610,  612 N. W. 2d 59,  we have not ed t hat  t wo 

pr i nci pl es gui de our  anal ysi s of  whet her  a c l ai m i s suf f i c i ent  

under  t hat  sect i on.  Fi r st ,  t he c l ai m must  pr ovi de t he 

gover nment al  ent i t y wi t h enough i nf or mat i on t o deci de whet her  t o 

set t l e t he c l ai m.   See Gut t er  v .  Seamandel ,  103 Wi s.  2d 1,  10–

11,  308 N. W. 2d 403 ( 1981) .   Second,  we wi l l  const r ue cl ai ms so 

as t o pr eser ve bona f i de c l ai ms f or  j udi c i al  adj udi cat i on,  

r at her  t han cut t i ng t hem of f  wi t hout  a t r i al .   See i d.  

¶90 Her e,  Bost co' s not i ce of  i nj ur y  i nf or med MMSD t hat  t he 

Bost on St or e bui l di ngs had been damaged by MMSD' s oper at i on of  

t he Deep Tunnel .   Al t hough t he not i ce and t he i t emi zed st at ement  

of  r el i ef  wer e submi t t ed on behal f  of  Saks,  I nc.  and WI SPARK 

Hol di ngs LLC,  t he nami ng of  t hese par t i es cannot  r easonabl y be 
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sai d t o have compr omi sed MMSD' s abi l i t y  t o i nvest i gat e and 

eval uat e t he nat ur e of  t he c l ai m,  whi ch was t he subst ant i al  

damage t o t he Bost on St or e bui l di ngs.   Mor eover ,  MMSD has not  

suf f er ed any pr ej udi ce by not  knowi ng pr eci sel y whi ch ent i t y 

owned t he pr oper t y t hat  MMSD was al l eged t o have damaged;  mer el y 

bei ng r equi r ed t o l i t i gat e,  wi t hout  mor e,  does not  demonst r at e 

pr ej udi ce.   See Lucket t  v.  Bodner ,  2009 WI  68,  ¶43,  318 Wi s.  2d 

423,  769 N. W. 2d 504.  

¶91 Fur t her mor e,  t he i t emi zat i on of  r el i ef  i nf or med MMSD 

of  what  r el i ef  was bei ng sought ,  t her eby appr i s i ng MMSD of  

pot ent i al  cost s f or  whi ch i t  mi ght  have want ed t o budget ,  and 

al l owi ng MMSD t o cont empl at e set t l ement  f or  t he asser t ed 

i nj ur i es.   Had MMSD sought  t o compr omi se or  set t l e t he c l ai m 

( whi ch i s not  t he case her e) ,  t he nami ng of  di f f er ent  cor por at e 

ent i t i es di d not  i nt er f er e wi t h t he pur poses of  t he not i ce of  

c l ai m pr ovi s i ons.   Most  not abl e f or  pur poses of  compr omi se or  

set t l ement ,  t he same l aw f i r m r epr esent ed Saks,  WI SPARK,  Bost co,  

and Par i s i an.   See DNR v.  Ci t y  of  Waukesha,  184 Wi s.  2d 178,  

198,  515 N. W. 2d 888,  ( 1994)  ( r ecogni z i ng t hat  not i ce of  c l ai m 

st at ut e i s sat i sf i ed when at t or ney' s addr ess i s pr ovi ded) ,  

abr ogat ed on ot her  gr ounds by St at e ex r el .  Auchi nl eck v.  Town 

of  LaGr ange,  200 Wi s.  2d 585,  547 N. W. 2d 587 ( 1996) .   

Fur t her mor e,  t he c l ose r el at i onshi ps of  t he ent i t i es i nvol ved 

woul d have al l owed f or  meani ngf ul  expl or at i on i nt o t he 

possi bi l i t i es of  set t l ement ,  s i nce t he same execut i ves wer e 

i nvol ved i n t he oper at i on and cont r ol  of  t he var i ous ent i t i es.   
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¶92 I n suppor t  of  i t s  ar gument  t hat  Bost co f ai l ed t o 

compl y wi t h t he not i ce of  c l ai m r equi r ement s,  MMSD r el i es on t he 

cour t  of  appeal s'  st at ement  i n Mar kwei se v.  Peck Foods Cor p. ,  

205 Wi s.  2d 208,  220–21,  556 N. W. 2d 326 ( Ct .  App.  1996) ,  t hat  

" unl ess t he gover nment  ent i t y has ' act ual  knowl edge'  of  bot h t he 

c l ai mant  and hi s  or  her  c l ai m,  t he i nvest i gat i on and eval uat i on 

envi s i oned by t he st at ut e i s  i mpossi bl e. "   That  st at ement ,  

however ,  ar ose i n t he cont ext  of  t housands of  pot ent i al  

c l ai mant s agai nst  t he Ci t y of  Mi l waukee,  many of  whom r emai ned 

unknown af t er  t he not i ce of  c l ai m.   See i d.  at  221,  232.  

¶93 Such was not  t he case her e.   MMSD was awar e of  t he 

pr oper t y damaged,  i t  was awar e of  t he r el i ef  sought ,  and i t  had 

suf f i c i ent  i nf or mat i on t o cont act  t he c l ai mant s.   Accor di ngl y,  

we concl ude t hat  Bost co subst ant i al l y  compl i ed wi t h t he not i ce 

of  c l ai m r equi r ement s of  Wi s.  St at .  § 893. 80( 1) ,  and t her ef or e 

af f i r m t he cour t  of  appeal s.  

I I I .   CONCLUSI ON 

¶94 We concl ude t hat  MMSD i s not  ent i t l ed t o i mmuni t y.   

Once MMSD had not i ce t hat  t he pr i vat e nui sance i t  negl i gent l y 

mai nt ai ned was a cause of  s i gni f i cant  har m,  i mmuni t y under  Wi s.  

St at .  § 893. 80( 4)  was not  avai l abl e f or  MMSD.   The pr oper  

i mmuni t y anal ysi s i n t hi s case r est s on our  hol di ng i n Ci t y of  

Mi l waukee,  277 Wi s.  2d 635,  ¶59,  t hat  " [ w] het her  i mmuni t y exi st s  

f or  nui sance f ounded on negl i gence depends upon t he char act er  of  

t he negl i gent  act s. "   Wher e t he negl i gent  act  was under t aken 

pur suant  t o one of  t hose f unct i ons set  f or t h i n § 893. 80( 4) ——

t hat  i s,  l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi -
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j udi c i al  f unct i ons——i mmuni t y may appl y.   See i d. ;  see al so 

§ 893. 80( 4) .    

¶95 Her e,  Bost co' s nui sance cl ai m i s gr ounded i n MMSD' s 

negl i gent  mai nt enance of  i t s  Deep Tunnel ,  whi ch mai nt enance 

const i t ut ed a cont i nui ng pr i vat e nui sance.   See Physi c i ans Pl us,  

254 Wi s.  2d 77,  ¶2- 3 ( expl ai ni ng t hat  when al l  t he el ement s of  

nui sance ar e pr oved and t he muni ci pal  ent i t y has not i ce t hat  t he 

nui sance i s a cause of  s i gni f i cant  har m,  t he ent i t y has a dut y  

t o abat e) .   Because MMSD' s mai nt enance of  t he cont i nui ng pr i vat e 

nui sance i s not  a l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  

quasi - j udi c i al  f unct i on,  MMSD i s  not  ent i t l ed t o i mmuni t y.   See 

Hi l l cr est  Gol f ,  135 Wi s.  2d at  439- 40 ( expl ai ni ng t hat  t he 

" cr eat i on and mai nt enance of  pr i vat e nui sances ar e s i mpl y not  

r ecogni zed as l egi s l at i ve act s subj ect  t o pr ot ect i on under  sec.  

893. 80( 4) " ) ;  see al so Wel ch,  265 Wi s.  2d 688,  ¶8 ( expl ai ni ng 

t hat  " no st at ut or y or  common l aw i mmuni t y doct r i ne empower s a 

publ i c body t o mai nt ai n a pr i vat e nui sance" ) ;  Meni ck,  200 

Wi s.  2d at  745 ( concl udi ng " t her e i s no di scr et i on as t o 

mai nt ai ni ng t he [ sewer ]  syst em so as not  t o cause i nj ur y" ) ;  Wi s.  

St at .  §§ 844. 01( 1)  and 844. 20( 2)  ( pr ovi di ng st at ut or y pr ocedur e 

f or  seeki ng abat ement  of  pr i vat e nui sances) . 38  The cour t  of  

appeal s '  det er mi nat i on t hat  MMSD i s not  ent i t l ed t o i mmuni t y i s  

t her ef or e af f i r med.  

¶96 Because MMSD does not  have i mmuni t y f or  i t s  negl i gent  

mai nt enance of  t he Deep Tunnel ,  we al so concl ude as f ol l ows:   On 

                                                 
38 See al so Wi nchel l ,  110 Wi s.  at  109 ( concl udi ng t hat  t he 

" l egi s l at i ve aut hor i t y t o i nst al l  a sewer  syst em car r i es no 
i mpl i cat i on of  aut hor i t y t o cr eat e or  mai nt ai n a nui sance" ) .  
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t he second i ssue,  we concl ude t hat  Wi s.  St at .  § 893. 80( 3) –( 5)  do 

not  abr ogat e MMSD' s dut y t o abat e t he pr i vat e nui sance t hat  MMSD 

caused by i t s negl i gent  mai nt enance of  t he Deep Tunnel ,  af t er  

MMSD had not i ce t hat  t he nui sance was a cause of  s i gni f i cant  

har m.   Ther ef or e,  we r ever se t he cour t  of  appeal s '  deni al  of  t he 

equi t abl e r el i ef  of  abat ement .  

¶97 Thi r d,  we concl ude t hat  t he monet ar y damage cap i n 

Wi s.  St at .  § 893. 80( 3)  does not  v i ol at e equal  pr ot ect i on,  ei t her  

f aci al l y or  as appl i ed t o Bost co.   Mor eover ,  t he nat ur e of  

Bost co' s c l ai m as a cont i nui ng nui sance does not  r ender  

§ 893. 80( 3) ' s monet ar y damage cap i nappl i cabl e.   Accor di ngl y,  we 

af f i r m t he cour t  of  appeal s '  concl usi on t hat  t he c i r cui t  cour t  

pr oper l y r educed Bost co' s monet ar y damages t o $100, 000.  

¶98 Four t h,  wi t h r egar d t o Bost co' s i nver se condemnat i on 

c l ai m,  we concl ude t hat  Bost co f or f ei t ed t he ar gument  t hat  i t  

makes bef or e t hi s cour t ,  and we t her ef or e af f i r m t he cour t  of  

appeal s on t hi s i ssue.  

¶99 Fi f t h,  we concl ude t hat  Bost co subst ant i al l y  compl i ed 

wi t h t he not i ce of  c l ai m pr ovi s i ons under  Wi s.  St at .  § 893. 80( 1)  

( 2005–06) ,  and t hat  MMSD t her ef or e had suf f i c i ent  not i ce under  

t hose pr ovi s i ons.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s 

on t hat  i ssue as wel l .  

¶100 Because nei t her  Wi s.  St at .  § 893. 80( 4)  nor  ( 3)  

abr ogat es MMSD' s dut y t o abat e t hi s pr i vat e nui sance,  we r ever se 

t he cour t  of  appeal s '  deci s i on i n par t ,  af f i r m t hat  deci s i on i n 

par t ,  and r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs 

consi st ent  wi t h t hi s opi ni on.   I n par t i cul ar ,  we r ever se t he 
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cour t  of  appeal s '  r ever sal  of  t he c i r cui t  cour t ' s  or der  f or  

abat ement ,  i n par t .   That  i s,  whi l e we af f i r m t he cour t  of  

appeal s on al l  ot her  i ssues,  we r ever se t hat  cour t ' s  deci s i on 

t hat  Bost co was not  ent i t l ed t o equi t abl e r el i ef  i n t he f or m of  

an or der  f or  abat ement .   Ther ef or e,  we af f i r m t he ci r cui t  cour t  

deci s i on t hat  abat ement  i s r equi r ed,  and we r emand t hi s mat t er  

t o t he c i r cui t  cour t .   Upon r emand,  a hear i ng may be hel d t o 

est abl i sh whet her  an al t er nat e met hod wi l l  abat e t he cont i nui ng 

pr i vat e nui sance MMSD mai nt ai ns or  whet her  l i ni ng t he Deep 

Tunnel  wi t h concr et e i s r equi r ed f or  abat ement .  

¶101 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t ,  r ever sed i n par t  and t he cause r emanded t o t he 

c i r cui t  cour t .  

¶102 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.  
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¶103 MI CHAEL J.  GABLEMAN,  J.    (concurring).  I  j oi n t he 

maj or i t y opi ni on i n t ot o as I  bel i eve i t  r eaches t he cor r ect  

r esul t  under  our  exi st i ng i mmuni t y l aw.   I  wr i t e separ at el y,  

however ,  t o expr ess my di smay t hat  t hi s cour t  cont i nues t o appl y 

a ser i es of  doct r i nes t hat  have no connect i on t o t he t ext  of  t he 

muni ci pal  i mmuni t y st at ut e ( Wi s.  St at .  § 893. 80)  or  our  deci s i on 

t o abr ogat e al l  gover nment al  i mmuni t y i n Hol yt z v.  Ci t y of  

Mi l waukee,  17 Wi s.  2d 26,  115 N. W. 2d 618 ( 1962) .   Rat her  t han 

ut i l i z i ng t he nui sance appr oach adopt ed by t he maj or i t y,  I  woul d 

i nst ead do away wi t h t he mi ni st er i al  dut y and known danger  

except i ons and r est or e our  i mmuni t y j ur i spr udence t o conf or m 

wi t h § 893. 80( 4)  and Hol yt z.   That  i s,  gover nment al  ent i t i es,  

of f i c i al s,  and empl oyees shoul d be ent i t l ed t o i mmuni t y onl y f or  

" act s done i n t he exer ci se of  l egi s l at i ve,  quasi - l egi s l at i ve,  

j udi c i al ,  or  quasi - j udi c i al  f unct i ons. " 1  § 893. 80( 4) ;  see al so 

Hol yt z,  17 Wi s.  2d at  40.   As t hi s cour t  has never  f ashi oned a 

pr eci se def i ni t i on of  t hat  phr ase,  I  r ecommend t hat  we adopt  t he 

" pl anni ng- oper at i onal  di st i nct i on"  t o det er mi ne whet her  

gover nment al  act i on i s " l egi s l at i ve,  quasi - l egi s l at i ve,  

j udi c i al ,  or  quasi - j udi c i al . "   Thi s t est  " gr ant s  i mmuni t y onl y  

t o upper - l evel  l egi s l at i ve,  j udi c i al ,  execut i ve and 

admi ni st r at i ve pol i cy and pl anni ng deci s i ons r at her  t han t o any 

deci s i on t hat  mi ght  be made. "   18 Eugene McQui l l i n,  The Law of  

Muni ci pal  Cor por at i ons § 53: 16 ( 3d ed. ,  r ev.  vol .  2013) .   I f  a 

deci s i on or  act i on does f al l  i nt o t hat  cat egor y,  i t  i s  

                                                 
1 Per  t he i mmuni t y st at ut e,  muni ci pal i t i es woul d st i l l  be 

shi el ded f r om l i abi l i t y  f or  i nt ent i onal  t or t s commi t t ed by 
empl oyees.   Wi s.  St at .  § 893. 80( 4) .    
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consi der ed " pl anni ng l evel "  and i s i mmune f r om sui t .   I d.   On 

t he ot her  hand,  " [ a]  deci s i on r esul t i ng f r om a det er mi nat i on 

based on pr eexi st i ng l aws,  r egul at i ons,  pol i c i es,  or  st andar ds 

usual l y i ndi cat es t hat  i t s maker  i s per f or mi ng an oper at i onal  

act . "   I d.   I mmuni t y woul d not  appl y t o act i v i t i es of  t hi s 

nat ur e.   I d.   Because t he oper at i on and mai nt enance of  a 

sewer age syst em i s by def i ni t i on " oper at i onal , "  i t  does not  f al l  

i nt o t he cat egor y of  act i ons t hat  ar e l egi s l at i ve,  quasi -

l egi s l at i ve,  j udi c i al ,  or  quasi - j udi c i al .   Our  i mmuni t y anal ysi s 

need not  go any f ur t her  t o det er mi ne t hat  MMSD i s not  shi el ded 

by gover nment al  i mmuni t y.      

I .  THE HI STORY OF GOVERNMENTAL I MMUNI TY 

¶104 To bet t er  under st and our  cur r ent  gover nment al  i mmuni t y 

quagmi r e,  i t  wi l l  be hel pf ul  t o br i ef l y sur vey t he hi st or i cal  

devel opment  of  t he doct r i ne.   The concept  of  gover nment al  

i mmuni t y goes back t o t he 18t h- cent ur y Engl i sh common l aw not i on 

t hat  " t he k i ng coul d do no wr ong, "  Li nda M.  Annoye,  Comment ,  

Revi s i ng Wi sconsi n' s Gover nment  I mmuni t y Doct r i ne,  88 Mar q.  L.  

Rev.  971,  973- 74 ( 2005) .   Or ,  as Si r  Wi l l i am Bl ackst one put  i t ,  

" The ki ng .  .  .  i s  not  onl y i ncapabl e of  doi ng wr ong,  but  even 

of  t hi nki ng wr ong. "   1 Bl ackst one' s Comment ar i es on t he Laws of  

Engl and 187 ( Wayne Mor r i son ed. ,  Cavendi sh Publ i shi ng Li mi t ed 

2001) .   The f i r s t  known case t o appl y t hi s concept  was Russel l  

v.  The Men of  Devon,  ( 1788)  100 Eng.  Rep.  359 ( K. B. ) ,  i n whi ch 

t he Cour t  of  Ki ng' s Bench i n Engl and hel d t hat  an uni ncor por at ed 

count y was not  l i abl e f or  damages caused by a f aul t y br i dge.   I n 

set t i ng f or t h t he cour t ' s  r ul i ng,  Just i ce Ashhur st  r easoned t hat  
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" i t  i s  bet t er  t hat  an i ndi v i dual  shoul d sust ai n an i nj ur y t han 

t hat  t he publ i c shoul d suf f er  an i nconveni ence. "   I d.  at  362.   

Gover nment al  i mmuni t y event ual l y mi gr at ed t o t he Uni t ed St at es,  

f i r st  l andi ng i n Massachuset t s wi t h Mower  v.  Lei cest er ,  9 Mass.  

247 ( 1812) .   Wi sconsi n subsequent l y adopt ed t he doct r i ne i n 

Hayes v.  Ci t y of  Oshkosh,  33 Wi s.  314 ( 1873) .   Ther e,  we 

ut i l i zed r easoni ng si mi l ar  t o Russel l ,  st at i ng t hat  

" [ i ] ndi v i dual  har dshi p or  l oss must  somet i mes be endur ed i n 

or der  t hat  st i l l  gr eat er  har dshi p or  l oss t o t he publ i c at  l ar ge 

or  t he communi t y may be aver t ed. "   Hayes,  33 Wi s.  at  319.    

¶105 I n 1962 t hi s cour t  abr ogat ed t he l ongst andi ng common 

l aw r ul e of  gover nment al  i mmuni t y i n Hol yt z,  17 Wi s.  2d at  33,  

not i ng,  " [ t ] her e ar e pr obabl y f ew t enet s  of  Amer i can 

j ur i spr udence whi ch have been so unani mousl y ber at ed as t he 

gover nment al  i mmuni t y doct r i ne. "   That  deci s i on r ever sed t he 

r el at i onshi p bet ween i nj ur ed pl ai nt i f f s and gover nment  

t or t f easor s,  as we hel d t hat  " hencef or war d,  so f ar  as 

gover nment al  r esponsi bi l i t y  f or  t or t s i s concer ned,  t he r ul e i s 

l i abi l i t y——t he except i on i s i mmuni t y. "   I d.  at  39.   However ,  we 

qual i f i ed t hi s sea change i n t he l aw by caut i oni ng t hat  

l i abi l i t y  shoul d not  at t ach t o a gover nment al  body when i t  

exer ci ses i t s " l egi s l at i ve or  j udi c i al  or  quasi - l egi s l at i ve or  

quasi - j udi c i al  f unct i ons. "   I d.  at  40 ( c i t at i on omi t t ed) .   We 

al so sai d t hat  " [ i ] f  t he l egi s l at ur e deems i t  bet t er  publ i c 

pol i cy,  i t  i s ,  of  cour se,  f r ee t o r ei nst at e i mmuni t y. "   I d.   As 

t he maj or i t y opi ni on obser ves,  t he year  af t er  Hol yt z was 

deci ded,  t he l egi s l at ur e enact ed an i mmuni t y st at ut e t hat  
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cl osel y t r acked some of  our  l anguage f r om t hat  deci s i on,  t her eby 

codi f y i ng t he el i mi nat i on of  bl anket  gover nment al  i mmuni t y.   

Maj or i t y op. ,  ¶47;  see al so Ch.  198,  Laws of  1963.   The cur r ent  

ver si on of  t he i mmuni t y st at ut e pr ovi des t hat  no sui t  may be 

br ought  agai nst  any " pol i t i cal  cor por at i on,  gover nment al  

subdi v i s i on or  any agency t her eof "  or  i t s  " of f i cer s,  of f i c i al s,  

agent s or  empl oyees"  f or  i nt ent i onal  t or t s or  " act s done i n t he 

exer ci se of  l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi -

j udi c i al  f unct i ons. " 2  Wi s.  St at .  § 893. 80( 4) .   But  whi l e t he 
                                                 

2 The t ext  of  t he i mmuni t y st at ut e does not  ment i on t he 
st at e or  i t s empl oyees.   Townsend v.  Wi s.  Deser t  Hor se Ass' n,  42 
Wi s.  2d 414,  422- 23,  167 N. W. 2d 425 ( 1969) .   However ,  Hol yt z v.  
Ci t y of  Mi l waukee,  17 Wi s.  2d 26,  40,  115 N. W. 2d 618 ( 1962) ,  
abr ogat ed t he common l aw doct r i ne of  i mmuni t y f or  al l  
gover nment al  ent i t i es,  st at e or  muni ci pal .   Gi ven our  open 
i nvi t at i on f or  t he l egi s l at ur e t o r ei nst at e gover nment al  
i mmuni t y i f  i t  t hought  our  deci s i on unwi se,  t he l egi s l at i ve 
s i l ence wi t h r espect  t o st at e empl oyees amount ed t o accept ance 
of  our  deci s i on t hat  " so f ar  as gover nment al  r esponsi bi l i t y  f or  
t or t s i s concer ned,  t he r ul e i s l i abi l i t y——t he except i on i s 
i mmuni t y. "   Hol yt z,  17 Wi s.  2d at  39;  see Pr ogr essi ve N.  I ns.  
Co.  v.  Romanshek,  2005 WI  67,  ¶52,  281 Wi s.  2d 300,  697 N. W. 2d 
417 ( " [ G] ener al l y,  l egi s l at i ve s i l ence wi t h r egar d t o new cour t -
made deci s i ons i ndi cat es l egi s l at i ve acqui escence i n t hose 
deci s i ons. " )  ( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .   
St r angel y,  t hough,  t hi s cour t  has sai d t hat  " unl i ke gover nment al  
i mmuni t y as appl i ed t o st at e empl oyees wher e i mmuni t y i s t he 
r ul e and l i abi l i t y  i s  t he except i on,  t he opposi t e i s t r ue f or  
muni ci pal  act or s,  i . e. ,  l i abi l i t y  i s  t he r ul e and i mmuni t y i s 
t he except i on. "   Pr i es v.  McMi l l on,  2010 WI  63,  ¶20 n. 11,  326 
Wi s.  2d 37,  784 N. W. 2d 648 ( emphasi s added)  ( c i t at i on omi t t ed) .  
Thi s obser vat i on i s i ncor r ect  because t he under l i ned l anguage i s  
pl ai nl y at  odds wi t h our  deci s i on i n Hol yt z,  and accor di ngl y 
t her e shoul d be no di st i nct i on i n t he t r eat ment  of  st at e and 
muni ci pal  ent i t i es or  t hei r  empl oyees.   Four  year s ago,  Just i ce 
Pr osser  ( j oi ned by Just i ce Cr ooks)  not ed t hi s  anomal y i n hi s  
schol ar l y concur r ence i n Umansky v.  ABC I ns.  Co. ,  2009 WI  82,  
¶¶46- 57,  319 Wi s.  2d 622,  769 N. W. 2d 1.   I  now expr ess my 
agr eement  wi t h Just i ce Pr osser ' s concl usi on t hat  l i abi l i t y  i s  
t he r ul e and i mmuni t y t he except i on f or  bot h muni ci pal i t i es and 
t he st at e.      
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l egi s l at ur e codi f i ed Hol yt z ' s abr ogat i on of  gover nment al  

i mmuni t y,  f or  t he past  f i ve decades t hi s cour t  has been chi ppi ng 

away at  t he Hol yt z deci s i on and t he i mmuni t y st at ut e.    

I I .  THE MI NI STERI AL DUTY AND KNOWN DANGER " EXCEPTI ONS"  

¶106 The f i r st  t hr ead of  Hol yt z ' s  newl y woven t apest r y t o 

unr avel  was Li st er  v.  Bd.  of  Regent s,  72 Wi s.  2d 282,  300- 01,  

240 N. W. 2d 610 ( 1976) ,  wher e t hi s cour t  l ai d down t he 

di scr et i onar y/ mi ni st er i al  t est  f or  whet her  gover nment al  i mmuni t y 

appl i ed.   I n hol di ng t hat  t he Uni ver si t y of  Wi sconsi n- Madi son 

Regi st r ar  coul d not  be sued f or  al l egedl y mi scl assi f y i ng a gr oup 

of  l aw st udent s as " non- r esi dent s"  f or  t ui t i on pur poses,  we hel d 

t hat  gover nment  empl oyees ar e i mmune when exer ci s i ng di scr et i on,  

but  t hat  no i mmuni t y at t aches t o t he negl i gent  per f or mance of  a 

" mi ni st er i al  dut y. "   I d.  at  300- 01.   We opi ned t hat  wi t hi n t he 

cont ext  of  gover nment al  i mmuni t y a " dut y i s  mi ni st er i al  onl y 

when i t  i s  absol ut e,  cer t ai n and i mper at i ve,  i nvol v i ng  mer el y 

t he per f or mance of  a speci f i c  t ask when t he l aw i mposes,  

pr escr i bes and def i nes t he t i me,  mode and occasi on f or  i t s 

per f or mance wi t h such cer t ai nt y t hat  not hi ng r emai ns f or  

j udgment  or  di scr et i on. "   I d.  at  301 ( f oot not e omi t t ed) .   As t he 

deci s i on on whet her  t o c l assi f y a st udent  as a Wi sconsi n 

r esi dent  f or  pur poses of  i n- st at e t ui t i on r equi r ed " some 

di scr et i on and j udgment , "  t he Regi st r ar  was ent i t l ed t o i mmuni t y  

and t he hapl ess l aw st udent s wer e not  al l owed t o make t hei r  case 

t hat  t hey pai d t oo much t ui t i on.   I d.  at  301- 02.  

¶107 The mi ni st er i al  dut y concept ,  t hough,  came di r ect l y 

f r om our  deci s i on i n Meyer  v.  Car man,  271 Wi s.  329,  332,  73 
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N. W. 2d 514 ( 1955) .   See Li st er ,  72 Wi s.  2d at  301 n. 18,  19 

( c i t i ng Meyer ) .   The pr obl em wi t h r el y i ng on a t est  f r om Meyer ,  

however ,  was t hat  case was deci ded bef or e we abr ogat ed 

gover nment al  i mmuni t y i n Hol yt z.   So whi l e i t  made sense f or  

Meyer  t o speak of  an except i on t o i mmuni t y when i mmuni t y was t he 

r ul e,  i t  made no sense f or  Li st er  t o adopt  an except i on t o a 

concept  t hat  had al r eady been r et i r ed bot h j udi c i al l y  and 

l egi s l at i vel y.  

¶108 Just i ce Pr osser  has al so comment ed on t he bi zar r e 

devel opment  of  t he mi ni st er i al  dut y except i on " f r om a cont ext  i n 

whi ch i t  was val uabl e and necessar y"  t o " a cont ext  i n whi ch i t  

i s  unf ai r  and absur d. "   Umansky v.  ABC I ns.  Co. ,  2009 WI  82,  

¶64,  319 Wi s.  2d 622,  769 N. W. 2d 1 ( Pr osser ,  J. ,  concur r i ng) .   

By " shi f t [ i ng]  t he f ocus f r om l i abi l i t y  t o i mmuni t y, "  Li st er  

t ur ned t he Hol yt z deci s i on upsi de down wi t hout  even ci t i ng t o 

t hat  moment ous case.   I d. ,  ¶75.   Wi t h a s l ei ght - of - hand,  Li st er  

cut  t he gut s out  of  Hol yt z and essent i al l y  r est or ed gover nment al  

i mmuni t y.   As Just i ce Pr osser  accur at el y and poi gnant l y put  i t :   

" [ s] o f ar  as gover nment  r esponsi bi l i t y  f or  t or t s i s concer ned,  

i mmuni t y has become t he r ul e and l i abi l i t y  has become t he r ar e 

except i on.   Just i ce has been conf i ned t o a cr awl  space t oo 

nar r ow f or  most  t or t  v i ct i ms t o f i t . "   I d. ,  ¶78.       

¶109 Fol l owi ng Li st er ,  t hi s cour t  r epeat edl y r el i ed on t he 

mi ni st er i al  dut y except i on t o st r et ch gover nment al  i mmuni t y 

beyond bot h t he t ext  of  t he st at ut e and t he Hol yt z deci s i on.   

For  exampl e,  we have i mmuni zed such conduct  as a r oad t est  

exami ner ' s pur por t ed negl i gence i n i ssui ng a dr i ver ' s l i cense t o 
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an appl i cant  who was al l egedl y t oo over wei ght  t o dr i ve, 3 a 

uni ver si t y i nst r uct or ' s const r uct i on of  a vol l eybal l  net , 4 a 

school  di st r i ct  benef i t s speci al i st ' s  i ncor r ect  advi ce, 5 a pol i ce 

of f i cer ' s al l egedl y negl i gent  management  of  a busy i nt er sect i on 

dur i ng a r ai n st or m, 6 and a hi gh school  gui dance counsel or  

pr ovi di ng i naccur at e i nf or mat i on r egar di ng a st udent ' s 

schol ar shi p el i gi bi l i t y  r equi r ement s. 7  Al l  of  t hese deci s i ons 

                                                 
3 Li f er  v.  Raymond,  80 Wi s.  2d 503,  512,  259 N. W. 2d 537 

( 1977) .   Just i ce Rober t  Hansen col or f ul l y summed up t he i ssue 
pr esent ed i n Li f er :  

How f at  i s  t oo f at ?  Who i s t oo f at  t o be 
l i censed t o get  behi nd t he wheel  and dr i ve an 
aut omobi l e?  Pl ai nt i f f  al l eges t hat  t he 320- pound 
dr i ver  of  t he aut o i n whi ch he was a passenger  was so 
f at  t hat  she shoul d not  have been gr ant ed a 
pr obat i onar y l i cense t o dr i ve an aut omobi l e,  even 
t hough she passed t he r oad t est  por t i on of  t he 
exami nat i on.  

 At  what  poi nt  on t he scal es does an over wei ght  
per son suf f er  a physi cal  di sabi l i t y  t hat  pr event s hi m 
or  her  f r om exer ci s i ng r easonabl e cont r ol  over  a mot or  
vehi c l e?  The pl ai nt i f f  answer s t hat  t he dut y t o 
det er mi ne when cor pul ency becomes di sabl i ng i s on t he 
r oad t est  exami ner  at  t he t i me a r oad t est  i s  
admi ni st er ed.   The pl ai nt i f f  sues t he def endant  
exami ner  f or  br eachi ng a dut y owed t o t he pl ai nt i f f  
passenger  when he passed Jeanni ne M.  Yi ngl i ng i n t he 
r oad t est  por t i on of  her  exami nat i on.    

I d.  at  506- 07.     

4 Ki mps v.  Hi l l ,  200 Wi s.  2d 1,  5,  546 N. W. 2d 151 ( 1996) .    

5 Ki er st yn v.  Raci ne Uni f i ed Sch.  Di st . ,  228 Wi s.  2d 81,  85,  
95,  596 N. W. 2d 417 ( 1999) .    

6 Lodl  v.  Pr ogr essi ve N.  I ns.  Co. ,  2002 WI  71,  ¶¶11,  31,  253 
Wi s.  2d 323,  646 N. W. 2d 314.    

7 Scot t  v.  Saver s Pr op.  & Cas.  I ns.  Co. ,  2003 WI  60,  ¶¶9,  
18,  262 Wi s.  2d 127,  663 N. W. 2d 715.    
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ar e at  odds wi t h Hol yt z and t he i mmuni t y st at ut e i n t hat  none of  

t hese act i ons can f ai r l y be descr i bed as " l egi s l at i ve,  quasi -

l egi s l at i ve,  j udi c i al ,  or  quasi - j udi c i al  f unct i ons. "   Wi s.  St at .  

§ 893. 80( 4) ;  Hol yt z,  17 Wi s.  2d at  40.   Yet  t hat  i s  wher e t hi s 

cour t  has t aken i mmuni t y l aw cour t esy of  t he mi sappr opr i at ed 

mi ni st er i al  dut y except i on.      

¶110 I n addi t i on t o havi ng no connect i on what soever  t o t he 

gover ni ng st at ut e,  t he ot her  f l aw wi t h t he mi ni st er i al  dut y t est  

i s  t hat  i t  i s  excr uci at i ngl y nar r ow.   As one cour t  has put  i t ,  

" i t  woul d be di f f i cul t  t o concei ve of  any of f i c i al  act ,  no 

mat t er  how di r ect l y mi ni st er i al ,  t hat  di d not  admi t  of  some 

di scr et i on i n t he manner  of  i t s  per f or mance,  even i f  i t  i nvol ved 

onl y t he dr i v i ng of  a nai l . "   Ham v.  Los Angel es Cnt y. ,  189 P.  

462,  468 ( Cal .  Ct .  App.  1920) ;  see al so Swanson v.  Uni t ed 

St at es,  229 F.  Supp.  217,  219- 20 ( N. D.  Cal .  1964)  ( " I n a st r i ct  

sense,  ever y act i on of  a gover nment  empl oyee,  except  per haps a 

condi t i oned r ef l ex act i on,  i nvol ves t he use of  some degr ee of  

di scr et i on. " ) .   The upshot  of  t hi s cour t ' s  adopt i on of  t he 

mi ni st er i al  dut y except i on i s t hat  we have i n essence over t ur ned 

Hol yt z and r ewr i t t en Wi s.  St at .  § 893. 80.     

¶111 The mi ni st er i al  dut y except i on i s al so t he pr ogeni t or  

r esponsi bl e f or  t he i l l egi t i mat e bi r t h of  t he known danger  

except i on.   I n Cor ds v.  Ander son,  80 Wi s.  2d 525,  531- 32,  536-

38,  259 N. W. 2d 672 ( 1977) ,  a gr oup of  col l ege st udent s wer e 

i nj ur ed whi l e hi k i ng at  a st at e par k when t hey f el l  f r om an 

unguar ded and unmar ked 90- f oot  c l i f f  i nt o a gor ge.   The 

pl ai nt i f f s sued t he manager  of  t he par k ( a st at e empl oyee)  f or  
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f ai l i ng t o put  up war ni ng si gns al ong t he t r ai l .   I d.  at  537- 38.   

The manager ,  nat ur al l y,  asser t ed gover nment al  i mmuni t y.   I d.   

However ,  i nst ead of  aski ng whet her  t he manager ' s act i ons wer e 

l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al ,  or  quasi - j udi c i al ,  as 

Hol yt z r equi r es f or  st at e empl oyees,  t hi s cour t  ( r el y i ng on 

Li st er )  f r amed t he quest i on as whet her  t he manager  had " an 

absol ut e,  cer t ai n,  or  i mper at i ve dut y t o ei t her  pl ace t he si gns 

war ni ng t he publ i c of  t he danger ous condi t i ons exi st i ng on t he 

upper  t r ai l  or  t o advi se hi s super i or s of  t he condi t i on wi t h a 

v i ew t owar d adequat e pr ot ect i on of  t he publ i c r espondi ng t o t he 

i nvi t at i on t o use t hi s f aci l i t y . "   Cor ds,  80 Wi s.  2d at  541.   

I nexpl i cabl y,  t he cour t  hel d t hat  because t he par k manager  knew 

t he par k t er r ai n was danger ous,  " t he dut y t o ei t her  pl ace 

war ni ng si gns or  advi se super i or s of  t he condi t i ons i s,  on t he 

f act s her e,  a dut y so c l ear  and absol ut e t hat  i t  f al l s  wi t hi n 

t he def i ni t i on of  a mi ni st er i al  dut y. "   I d.  at  542 ( emphasi s 

added) .   I  say i nexpl i cabl y because t he choi ce t o use one of  t wo 

opt i ons qui t e obvi ousl y r ender s t he deci s i on di scr et i onar y 

r at her  t han mi ni st er i al . 8  I n any event ,  t o c i r cumvent  t he 

                                                 
8 Thi s cour t  has al so i nconsi st ent l y appl i ed t he known 

danger  except i on,  most  s i gni f i cant l y i n Lodl .   I n t hat  case,  a 
heavy r ai n st or m t r i gger ed a power  out age t hat  caused t he 
t r af f i c  l i ght s t o go out  at  a busy i nt er sect i on.   253 Wi s.  2d 
323,  ¶6.   A pol i ce ser geant  i nvest i gat ed t he bl ackout  and 
deci ded t o open t he f ol ded st op si gns t hat  wer e af f i xed t o t he 
pol es of  t he t r af f i c  cont r ol  s i gnal s.   I d. ,  ¶7.   Anot her  of f i cer  
ar r i ved on t he scene,  cal l ed f or  backup,  and r equest ed t hat  
por t abl e st op si gns be br ought  t o t he i nt er sect i on.   I d. ,  ¶8.   
An acci dent  occur r ed mi nut es l at er ,  bef or e t he pol i ce backup or  
por t abl e s i gns ar r i ved.   I d. ,  ¶10.   The i nj ur ed pl ai nt i f f  sued,  
al l egi ng t hat  t he second of f i cer  who ar r i ved on t he scene had a 
mi ni st er i al  dut y t o manual l y cont r ol  t r af f i c  at  t he 
i nt er sect i on.   I d. ,  ¶¶11- 12.   Ext r apol at i ng f r om our  r easoni ng 
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j udi c i al l y  cr eat ed mi ni st er i al  dut y t est  we i nvent ed what  became 

known as t he " known danger  except i on, "  t hus cr eat i ng an 

except i on t o an except i on.   Unf or t unat el y,  nei t her  t he 

mi ni st er i al  dut y t est  nor  t he known danger  t est  i s  gr ounded i n 

Hol yt z or  t he i mmuni t y st at ut e,  so al t hough we r eached t he 

cor r ect  ul t i mat e concl usi on i n Cor ds ( i mmuni t y does not  appl y) ,  

we t ook an i ncor r ect  r out e.    

I I I .  A NEW APPROACH FOR GOVERNMENTAL I MMUNI TY JURI SPRUDENCE 

¶112 I f  we wer e t o do away wi t h t he mi ni st er i al  dut y and 

known danger  except i ons,  what  t est  woul d we use t o det er mi ne 

whet her  an act i on i s " l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al ,  

or  quasi - j udi c i al ?"   I  r ecommend t hat  t hi s cour t  adopt  t he 

" pl anni ng- oper at i onal  di st i nct i on. "   Thi s t est ,  whi ch i s used i n 

                                                                                                                                                             
i n Cor ds v.  Ander son,  80 Wi s.  2d 525,  259 N. W. 2d 672 ( 1977) ,  we 
expl ai ned t hat  a danger ous si t uat i on const i t ut es a known danger  
f or  i mmuni t y pur poses onl y when " t her e exi st s a known pr esent  
danger  of  such f or ce t hat  t he t i me,  mode and occasi on f or  
per f or mance i s evi dent  wi t h such cer t ai nt y t hat  not hi ng r emai ns 
f or  t he exer ci se of  j udgment  and di scr et i on. "   I d. ,  ¶38 ( quot i ng 
C. L.  v.  Ol son,  143 Wi s.  2d 701,  717,  422 N. W. 2d 614 ( 1988) ) .   
Wi t h t hat  pr i nci pl e i n mi nd,  we concl uded t hat  t her e was no 
known danger ,  as t he second of f i cer  had di scr et i on i n deci di ng 
how t o r espond when he ar r i ved at  t he i nt er sect i on.   Lodl ,  253 
Wi s.  2d 323,  ¶¶46- 47.   Yet  t hi s  concl usi on was cl ear l y at  odds 
wi t h Cor ds,  wher e we hel d t hat  t he par k manager  was r equi r ed t o 
t ake one of  t wo opt i ons.   80 Wi s.  2d at  542.   For  a f ur t her  
el abor at i on of  t hi s poi nt ,  see Just i ce Br adl ey' s di ssent  i n 
Lodl .   253 Wi s.  2d 323,  ¶¶64,  68- 69.          
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some f or m by a maj or i t y9 of  st at es t hat  no l onger  r ecogni ze 

gover nment al  i mmuni t y, 10 gr ant s i mmuni t y t o " pl anni ng l evel  

conduct "  but  not  t o " oper at i onal  l evel  deci s i ons. "   McQui l l i n,  

The Law of  Muni ci pal  Cor por at i ons § 53: 16.   Pl anni ng l evel  

conduct  t ouches on quest i ons of  publ i c pol i cy and i ncl udes t hose 

gover nment al  dec i s i ons t hat  i nvol ve " t he bal anci ng of  pr i or i t i es  

                                                 
9 See I ndus.  I ndem.  Co.  v.  Al aska,  669 P. 2d 561,  563 ( Al aska 

1983) ;  Doe v.  Ar i zona,  24 P. 3d 1269,  1271 ( Ar i z.  2001)  ( en 
banc) ;  St eed v.  Dep' t  of  Consumer  Af f ai r s,  138 Cal .  Rpt .  3d 519,  
528 ( Ct .  App.  2012) ;  Cooper  v.  Hol l i s ,  600 P. 2d 109,  111 ( Col o.  
Ct .  App.  1979) ;  Dep' t  of  Tr ansp.  v.  Nei l son,  419 So. 2d 1071,  
1077- 78 ( Fl a.  1982) ;  Jul i us Rot hschi l d & Co.  v.  Hawai i ,  655 P. 2d 
877,  880- 81 ( Haw.  1982)  ( per  cur i am) ;  Jones v.  Ci t y of  St .  
Mar i es,  727 P. 2d 1161,  1163- 64 ( I daho 1986) ;  Peavl er  v.  Bd.  of  
Comm' r s of  Monr oe Cnt y. ,  528 N. E. 2d 40,  45 ( I nd.  1988) ;  Fowl er  
v.  Rober t s,  556 So. 2d 1,  15 ( La.  1989) ;  Jor gensen v.  Dep' t  of  
Tr ansp. ,  969 A. 2d 912,  917 ( Me.  2009) ;  Whi t ney v.  Ci t y of  
Wor cest er ,  366 N. E. 2d 1210,  1216 ( Mass.  1977) ;  Ross v.  Consumer s 
Power  Co. ,  363 N. W. 2d 641,  647 ( Mi ch.  1984)  ( per  cur i am) ;  Conl i n 
v.  Ci t y of  Sai nt  Paul ,  605 N. W. 2d 396,  400 ( Mi nn.  2000) ;  Jasa v.  
Dougl as Cnt y. ,  510 N. W. 2d 281,  288 ( Neb.  1994) ;  Schof f  v.  Ci t y 
of  Somer swor t h,  630 A. 2d 783,  787 ( N. H.  1993) ;  Cost a v.  Josey,  
415 A. 2d 337,  341- 43 ( N. J.  1980) ;  Enghauser  Mf g.  Co.  v.  Er i ksson 
Eng' g Lt d. ,  451 N. E. 2d 228,  232 ( Ohi o 1983) ,  super seded by 
Ohi o' s Pol i t i cal  Subdi v i s i on Tor t  Li abi l i t y  Act ,  Ohi o Rev.  Code 
Ann.  Ch.  2744 ( West  2013) ;  Nguyen v.  Okl ahoma,  788 P. 2d 962,  
964- 65 ( Okl a.  1990) ;  Cost opoul os v.  Gi bboney,  579 A. 2d 985,  988 
( Pa.  Commw.  Ct .  1990) ;  Bower s v.  Ci t y of  Chat t anooga,  826 S. W. 2d 
427,  430- 31 ( Tenn.  1992) ;  St ephen F.  Aust i n St at e Uni v.  v.  
Fl ynn,  228 S. W. 3d 653,  657- 58 ( Tex.  2007) ;  Johnson v.  Ut ah Dep' t  
of  Tr ansp. ,  133 P. 3d 402,  409 ( Ut ah 2006) ;  Avel l aneda v.  
Washi ngt on,  273 P. 3d 477,  482- 83 ( Wash.  Ct .  App.  2012) ;  Dar r ar  
v.  Bour ke,  910 P. 2d 572,  577 ( Wyo.  1996) .             

10  " The maj or i t y r ul e i s t hat  i n t he absence of  a st at ut e 
gr ant i ng i mmuni t y,  a muni ci pal i t y i s l i abl e f or  i t s  negl i gence 
i n t he same manner  as a pr i vat e per son or  cor por at i on.   The 
common- l aw doct r i ne of  sover ei gn or  gover nment al  i mmuni t y i s a 
v i abl e def ense i n t hi s count r y onl y i n a mi nor i t y of  st at es [ 14]  
and onl y i n cer t ai n c i r cumst ances. "   18 Eugene McQui l l i n,  The 
Law of  Muni ci pal  Cor por at i ons § 53: 3 ( 3d ed. ,  r ev.  vol .  2013) .    
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and t he wei ghi ng of  budget ar y consi der at i ons. "   I d.   Oper at i onal  

deci s i ons,  on t he ot her  hand,  " concer n t he day- t o- day oper at i on 

of  gover nment  and i ncl ude deci s i ons based sol el y upon 

engi neer i ng or  sci ent i f i c  consi der at i ons. "   I d.   I n ot her  wor ds,  

a deci s i on t o adopt  ( or  not  adopt )  a cer t ai n pol i cy woul d be 

shi el ded by i mmuni t y,  but  t he i mpl ement at i on of  t he pol i cy woul d 

be subj ect  t o t r adi t i onal  t or t  s t andar ds.   Cf .  Bower s v.  Ci t y of  

Chat t anooga,  826 S. W. 2d 427,  431 ( Tenn.  1992) .   

¶113 Thi s appr oach i s most  consi st ent  wi t h t he muni ci pal  

i mmuni t y st at ut e and Hol yt z.   To begi n wi t h,  i t  woul d pr ot ect  

" t he essent i al  act s of  gover nment al  deci s i on- maki ng"  f r om 

" j udi c i al  second- guessi ng or  har assment  by t he act ual  or  

pot ent i al  t hr eat  of  l i t i gat i on. "   Enghauser  Mf g.  Co.  v.  Er i ksson 

Eng' g Lt d. ,  451 N. E. 2d 228,  232 ( Ohi o 1983) ,  super seded by 

Ohi o' s Pol i t i cal  Subdi v i s i on Tor t  Li abi l i t y  Act ,  Ohi o Rev.  Code 

Ann.  Ch.  2744 ( West  2013) .   Speci f i cal l y,  budget ar y deci s i ons 

woul d be i mmuni zed such t hat  a gover nment al  ent i t y coul d not  be 

sued f or  i nadequat el y f undi ng a pr oj ect .   I ndus.  I ndem.  Co.  v.  

Al aska,  669 P. 2d 561,  566 ( Al aska 1983) .   The pl anni ng-

oper at i onal  di st i nct i on,  however ,  woul d ensur e t hat  c i t i zens ar e 

pr ot ect ed f r om t he negl i gent  act s of  gover nment al  empl oyees " at  

t he oper at i onal  l evel ,  wher e t her e i s no r oom f or  pol i cy 

j udgment . "   Jasa v.  Dougl as Cnt y. ,  510 N. W. 2d 281,  288 ( Neb.  

1994)  ( c i t at i on omi t t ed) .   Fi nal l y,  i t  woul d r est or e Hol yt z by 

pl aci ng t he bur den on t he gover nment  t o show t hat  i t  i s  ent i t l ed 

t o i mmuni t y,  as opposed t o t he s t at us quo i n Wi sconsi n,  wher e i t  

i s  now t he pl ai nt i f f ' s  r esponsi bi l i t y  t o pr ove t hat  i mmuni t y was 
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pi er ced.   McQui l l i n,  The Law of  Muni ci pal  Cor por at i ons § 53: 16 

( under  t he pl anni ng- oper at i onal  t est ,  " [ t ] he gover nment al  ent i t y 

seeki ng t o est abl i sh i mmuni t y bear s t he bur den of  pr ovi ng t hat  

t he chal l enged act  or  omi ssi on was a pol i cy deci s i on made by 

consci ousl y bal anci ng r i sks and benef i t s. " ) .      

¶114 How woul d t hi s t est  appl y t o t he pr esent  case?  MMSD' s 

deci s i on t o bui l d t he Deep Tunnel  syst em i s a pl anni ng l evel  

deci s i on ent i t l ed t o i mmuni t y.   Conver sel y,  had t he Deep Tunnel  

never  been bui l t ,  a pl ai nt i f f  coul d not  successf ul l y al l ege t hat  

hi s basement  was f l ooded as a r esul t  of  MMSD' s i nact i on.   The 

deci s i on not  t o bui l d i s shi el ded f or  t he same r easons as t he 

deci s i on t o bui l d:   i t  i s  a quest i on of  publ i c pol i cy t hat  

i nvol ves t he eval uat i on of  f i nanci al ,  pol i t i cal ,  economi c,  and 

soci al  f act or s.   See Conl i n v.  Ci t y of  Sai nt  Paul ,  605 N. W. 2d 

396,  400 ( Mi nn.  2000) .    

¶115 The day- t o- day oper at i on and mai nt enance of  t he Deep 

Tunnel  i s ,  qui t e obvi ousl y,  " oper at i onal , "  and t hus st andar d 

negl i gence pr i nci pl es appl y i n t he same f ashi on as i f  t he t unnel  

wer e bui l t  by a pr i vat e or gani zat i on.   See Whi t ney v.  Ci t y of  

Wor cest er ,  366 N. E. 2d 1210,  1216 ( Mass.  1977)  ( " [ A]  gover nment al  

ent i t y i s not  l i abl e f or  negl i gence i n t he pl anni ng of  sewer s 

but  may be l i abl e f or  negl i gence i n t hei r  const r uct i on and 

mai nt enance. " )  ( c i t at i on omi t t ed) .   Cont r ar y t o MMSD' s 

asser t i ons,  t hi s case was t r i ed t o t he j ur y as one of  oper at i on 

and mai nt enance,  not  desi gn.   At  a pr e- t r i al  hear i ng,  t he 

c i r cui t  cour t  st at ed,  " [ t ] he i ssue i s,  okay,  as t he t unnel  i s  

bei ng mai nt ai ned,  oper at ed and i nspect ed by [ MMSD] ,  i s  i t  
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cr eat i ng a nui sance[ ?] "   The cour t  made cl ear  t hat  t he case 

" doesn' t  have anyt hi ng t o do wi t h t he way [ t he Deep Tunnel ]  was 

desi gned or  const r uct ed. "   I nst ead,  " i t  has t o do wi t h t he 

manner  i n whi ch i t  i s  bei ng oper at ed,  whi ch i s causi ng t he 

nui sance. "    

¶116 The ci r cui t  cour t  asked each of  t he par t i es t o submi t  

a dat e as t o when MMSD t ook over  t he oper at i on and mai nt enance 

of  t he Deep Tunnel .   Bot h par t i es agr eed t hat  t he dat e MMSD 

began oper at i ng t he Deep Tunnel  was t he dat e t he j ur y woul d use 

" i n det er mi ni ng what ,  i f  any act s of  negl i gence .  .  .   MMSD 

commi t t ed. "   Af t er  br i ef i ng and ar gument ,  t he cour t  set t l ed on 

August  7,  1992,  t he dat e MMSD of f er ed as t o when t he cont r act or  

cer t i f i ed t hat  t he Deep Tunnel  pr oj ect  was subst ant i al l y  

compl et ed.   The cour t  t hen made t he nat ur e of  t he case cl ear  t o 

t he at t or neys:  

[ MMSD]  i s onl y  r esponsi bl e[ , ]  and t he j ur y wi l l  onl y 
be asked t o assess assumi ng t hey f i nd negl i gence,  
assess damages t hat  occur r ed t o t he Bost on St or e f r om 
t hat  day f or war d.  

 So i f  t he pr oof  wer e,  f or  exampl e,  t hat  al l  of  
t he damages t hat  t he f oundat i on,  t he Bost on St or e 
suf f er ed occur r ed bef or e August  7,  1992,  t hen t he j ur y 
shoul d ent er  zer o dol l ar s.  

 On t he ot her  hand,  i f  al l  t he damages occur r ed 
af t er  August  7,  1992,  t hen what ever  t hose amount s ar e,  
t hat ' s t he number  t he j ur y shoul d assess.    

¶117 The negl i gence quest i on submi t t ed t o t he j ur y  was 

consi st ent  wi t h t he c i r cui t  cour t ' s  r emar ks t o t he l awyer s at  

t he pr e- t r i al  conf er ence:   " On or  af t er  August  7,  1992 was 

[ MMSD]  negl i gent  i n t he manner  i n whi ch i t  oper at ed or  

mai nt ai ned t he t unnel  near  Bost on St or e?"   Af t er  a t wo- and- a-
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hal f  week t r i al ,  t he j ur y f ound t hat  MMSD was negl i gent  and t hat  

t hi s negl i gence was t he cause of  t he damage t o Bost on St or e' s 

f oundat i on.   Bost co pr oduced a number  of  exper t  wi t nesses dur i ng 

t he t r i al  t o suppor t  i t s  ar gument  t hat  t he negl i gent  oper at i on 

and mai nt enance of  t he Deep Tunnel  caused damage t o t he Bost on 

St or e,  i ncl udi ng an engi neer  who t est i f i ed t hat  " [ t ] he Bost on 

St or e has exper i enced l ar ge st r uct ur al  col umn movement  as a 

r esul t  of  t he oper at i on of  t he [ Deep]  Tunnel , "  and,  " [ i ] f  t he 

oper at i on of  t he [ Deep]  Tunnel  cont i nues under  t he cur r ent  

condi t i ons,  t he Bost on St or e wi l l  exper i ence l ar ge st r uct ur al  

col umn movement s r equi r i ng f ut ur e r epai r . "   ( Emphasi s added) .   

I t  i s  our  j ob as an appel l at e cour t  t o sear ch t he r ecor d f or  

evi dence t o suppor t ,  not  cont r adi ct ,  t he j ur y ' s f i ndi ngs.   

Mor den v.  Cont ' l  AG,  2000 WI  51,  ¶39,  235 Wi s.  2d 325,  611 

N. W. 2d 659.   Her e,  t her e i s ampl e evi dence i n t he r ecor d t o 

but t r ess t he f act ual  concl usi on t hat  MMSD' s negl i gent  oper at i on 

and mai nt enance of  t he Deep Tunnel  unset t l ed Bost on St or e' s 

f oundat i on,  causi ng mi l l i ons of  dol l ar s of  damage.    

¶118 As t he oper at i on and mai nt enance of  a sewer age syst em 

i s an " oper at i onal "  r at her  t han " pl anni ng- l evel "  deci s i on,  t hi s  

i s as f ar  as our  i mmuni t y anal ysi s needs t o go.   The concl usi on 

t hat  MMSD i s l i abl e f or  damages under  t hi s t est  woul d al so be i n 

har mony wi t h mor e t han a cent ur y of  Wi sconsi n case l aw,  whi ch 

has r eaf f i r med t hat  whi l e t he deci s i on t o bui l d a publ i c wor ks 

pr oj ect  i s  ent i t l ed t o i mmuni t y,  a gover nment al  ent i t y i s l i abl e 

i f  i t s  negl i gent  oper at i on and mai nt enance of  t he pr oj ect  causes 
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damages or  i nj ur y. 11  However ,  I  woul d al so add t hat  even i f  MMSD 

wer e cor r ect  t hat  any negl i gence on i t s par t  r el at ed sol el y t o 

t he desi gn of  t he Deep Tunnel ,  t hi s i s not  t he t ype of  pl anni ng-

l evel  deci s i on t hat  shoul d be ent i t l ed t o i mmuni t y.   As t he 

Mi nnesot a Supr eme Cour t  has hel d i n i nt er pr et i ng t hat  st at e' s 

gover nment al  i mmuni t y st at ut e,  " i mmuni t y does not  bar  an act i on 

                                                 
11 See Lange v.  Town of  Nor way,  77 Wi s.  2d 313,  320,  253 

N. W. 2d 240 ( 1977)  ( " [ G] over nment al  i mmuni t y woul d appl y t o 
acqui s i t i on of  t he [ dam and f l oodgat e]  by t he t own.   However ,  
such gover nment al  i mmuni t y woul d not  i ncl ude a f ai l ur e t o 
mai nt ai n as t o a condi t i on of  di sr epai r  or  def ect  or  a f ai l ur e 
t o pr oper l y oper at e sai d f l oodgat e. " ) ;  Naker  v.  Town of  Tr ent on,  
62 Wi s.  2d 654,  660,  217 N. W. 2d 665 ( 1974)  ( per  cur i am)  ( " Once 
t he deci s i on i s made and t he si gn i s er ect ed,  t he l egi s l at i ve 
f unct i on i s t er mi nat ed and t he doct r i ne of  Hol yt z t hat  i mposes 
l i abi l i t y  f or  want  of  or di nar y car e t akes over . " ) ;  Chr i st i an v.  
Ci t y of  New London,  234 Wi s.  123,  129,  290 N. W.  621 ( 1940) ( " The 
doct r i ne of  t he cases deal i ng wi t h muni ci pal l y owned wat er wor ks 
i s t hat  t he muni ci pal i t y must  use pr oper  car e i n mai nt ai ni ng t he 
means of  st or age and di st r i but i on,  or  r espond i n damages t o 
anyone i nj ur ed. " ) ;  Mi t chel l  Real t y Co.  v.  Ci t y of  West  Al l i s ,  
184 Wi s.  352,  363,  199 N. W.  390 ( 1924)  ( " I n cr eat i ng a nui sance 
[ i n managi ng a sewage di sposal  pl ant ]  .  .  .  ,  [ t he Ci t y]  must  
r espond i n damages .  .  .  . " ) ;  Wi nchel l  v.  Ci t y of  Waukesha,  110 
Wi s.  101,  109,  85 N. W.  668 ( 1901)  ( t he l egi s l at i ve aut hor i t y t o 
" i nst al l  a sewer  syst em car r i es no i mpl i cat i on of  aut hor i t y t o 
cr eat e or  mai nt ai n a nui sance,  and .  .  .  i t  mat t er s not  whet her  
such nui sance r esul t s f r om negl i gence or  f r om t he pl an adopt ed.   
I f  such nui sance be cr eat ed,  t he same r emedi es may be i nvoked as  
i f  t he per pet r at or  wer e an i ndi v i dual . " ) ;  Wel ch v.  Ci t y of  
Appl et on,  2003 WI  App 133,  ¶24,  265 Wi s.  2d 688,  666 N. W. 2d 511 
( " Mai nt enance of  sewer s so as not  t o cause i nj ur y i s gener al l y 
consi der ed mi ni st er i al  compar ed t o t he di scr et i onar y deci s i on 
r el at i ng t o desi gn or  i mpl ement at i on of  a syst em. " )  ( c i t at i on 
omi t t ed) ;  Meni ck v.  Ci t y of  Menasha,  200 Wi s.  2d 737,  745,  547 
N. W. 2d 778 ( Ct .  App.  1996)  ( " [ W] hi l e t he deci s i on t o i nst al l  and 
pr ovi de a sewer  syst em i n a communi t y i s a di scr et i onar y 
deci s i on,  t her e i s no di scr et i on as t o mai nt ai ni ng t he syst em so 
as not  t o cause i nj ur y t o r esi dent s.   The act i ons of  t he Ci t y i n 
oper at i ng and mai nt ai ni ng t he sewer  syst em do not  f al l  wi t hi n 
t he i mmuni t y pr ovi s i ons of  [ Wi s.  St at . ]  § 893. 80. " ) .       
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when t he conduct  was mer el y  a pr of essi onal  or  sci ent i f i c  

j udgment . "   Fi sher  v.  Cnt y.  of  Rock,  596 N. W. 2d 646,  652 ( Mi nn.  

1999)  ( c i t at i on omi t t ed) .   I mmuni t y onl y at t aches " i f  i n 

addi t i on t o pr of essi onal  or  sci ent i f i c  j udgment s,  pol i cy 

consi der at i ons pl ayed a par t  i n maki ng a deci s i on .  .  .  . "   I d.  

( c i t at i on omi t t ed) .   Ther e i s not hi ng i n t he r ecor d t o i ndi cat e 

t hat  t he desi gn of  t he Deep Tunnel  was anyt hi ng but  a 

t echnocr at i c deci s i on t hat  was f ar med out  t o an engi neer i ng f i r m 

t hat  MMSD cont r act ed wi t h.   Whi l e t he deci s i on t o bui l d t he Deep 

Tunnel  was pl anni ng- l evel  conduct ,  t he i mpl ement at i on of  t hat  

deci s i on was oper at i onal  and t hus not  ent i t l ed t o i mmuni t y.              

I V.  CONCLUSI ON 

¶119 We st at ed i n Hol yt z t hat  t he l egi s l at ur e was f r ee t o 

r ei nst at e gover nment al  i mmuni t y.   I n t he f i ve decades si nce t hat  

deci s i on,  i t  has not  done so.   That  choi ce shoul d be r espect ed 

by t hi s cour t  r at her  t han under mi ned.             
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¶120 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  

concl ude t hat  t he Mi l waukee Met r opol i t an Sewer age Di st r i ct  ( t he 

Di st r i ct  or  MMSD)  i s i mmune f r om sui t  f or  any monet ar y damages 

or  i nj unct i ve r el i ef  i n t he pr esent  case.   The Di st r i ct  i s  

i mmune because t he Deep Tunnel  i s  bei ng oper at ed and mai nt ai ned 

i n t he manner  i n whi ch i t  was desi gned.   Nei t her  Bost co nor  t he 

maj or i t y opi ni on has shown ot her wi se.    

¶121 Deci s i ons r egar di ng t he desi gn of  a muni ci pal  

i mpr ovement  pr oj ect  ar e,  accor di ng t o case l aw,  l egi s l at i ve,  

di scr et i onar y deci s i ons,  t he t ype of  cor e deci s i ons f or  whi ch 

gover nment  ent i t i es ar e i mmune f r om sui t . 1  Gover nment  ent i t i es 

ar e i mmune f r om sui t  even i f  t he pl anni ng,  desi gn,  and 

i mpl ement at i on of  t he pr oj ect  ar e negl i gent  and l ead t o a 

har mf ul  r esul t ,  i ncl udi ng t he mai nt enance of  a nui sance. 2   

¶122 I f  t he Di st r i ct  wer e not  i mmune,  I  woul d concl ude t hat  

any monet ar y damages or  i nj unct i ve r el i ef  i n t he pr esent  case i s 

l i mi t ed by t he st at ut or y cap set  f or t h i n Wi s.  St at .  

§ 893. 80( 3) . 3  Per mi t t i ng a c i r cui t  cour t  t o or der  ad hoc 

abat ement  of  a pr i vat e nui sance,  at  unl i mi t ed cost ,  c i r cumvent s 

t he monet ar y damage cap and evi scer at es t he st at ut or y t ext  and 

                                                 
1 Mi l waukee Met r o.  Sewer age Di st .  v.  Ci t y of  Mi l waukee ( Ci t y 

of  Mi l waukee) ,  2005 WI  8,  ¶9,  277 Wi s.  2d 635,  691 N. W. 2d 658.   
See al so Al l st at e I ns.  Co.  v.  Met r o.  Sewer age Comm' n,  80 
Wi s.  2d 10,  15- 17,  & n. 3 ( col l ect i ng cases) ,  258 N. W. 2d 148 
( 1977) .   

2 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶¶8,  44,  50,  58,  59,  
60;  Al l st at e,  80 Wi s.  2d at  16.    

3 I  agr ee t hat  Bost co f or f ei t ed i t s i nver se condemnat i on 
c l ai m and t hat  Bost co subst ant i al l y  compl i ed wi t h t he Not i ce of  
Cl ai m r equi r ement s.   See maj or i t y op. ,  ¶¶7- 8.  
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l egi s l at i vel y enact ed pr ot ect i on of  t he t axpayer  and t he publ i c 

pur se.  

¶123 Bef or e exami ni ng t he numer ous er r at a i n t he maj or i t y 

opi ni on,  l et  me sound an A* L* A* R* M.   The maj or i t y opi ni on 

dr ast i cal l y and f undament al l y i ncr eases gover nment  l i abi l i t y .   

Thi s case al one may r esul t  i n a mandat or y expendi t ur e of  over  

$10 mi l l i on by t he Di st r i ct .    

¶124 As a mat t er  of  cour t esy and comi t y t o t he l egi s l at i ve 

br anch,  t he maj or i t y opi ni on shoul d,  i n my opi ni on,  appl y i t s 

new- f ound l aw onl y t o t or t i ous causes of  act i on occur r i ng af t er  

Jul y 15,  2015.   Such a del ayed ef f ect i ve dat e woul d gi ve publ i c 

bodi es t i me " t o enabl e [ t hem]  t o make f i nanci al  ar r angement s t o 

meet  t he new l i abi l i t y  i mpl i c i t  i n t hi s hol di ng" 4 and woul d gi ve 

t he st at e l egi s l at ur e t i me t o consi der  t he enact ment  of  a new 

st at e pol i cy on gover nment  i mmuni t y and l i abi l i t y .   Del ayi ng t he 

ef f ect i ve dat e of  an opi ni on t hat  subst ant i al l y  i ncr eases 

gover nment  l i abi l i t y  i s  not  an or i gi nal  t hought .   Thi s i s 

exact l y what  t he cour t  di d i n Hol yt z v.  Ci t y of  Mi l waukee,  17 

                                                 
4 I n Hol yt z v.  Ci t y of  Mi l waukee,  17 Wi s.  2d 26,  42,  115 

N. W. 2d 618 ( 1962) ,  t he cour t  expl ai ned:  

To enabl e t he var i ous publ i c bodi es t o make f i nanci al  
ar r angement s t o meet  t he new l i abi l i t y  i mpl i c i t  i n 
t hi s hol di ng,  t he ef f ect i ve dat e of  t he abol i t i on of  
t he r ul e of  gover nment al  i mmuni t y f or  t or t s  shal l  be 
Jul y 15,  1962.   See sec.  66. 18,  St at s. ,  r egar di ng 
l i abi l i t y  i nsur ance f or  bot h t he st at e and 
muni ci pal i t i es.   The new r ul e shal l  not  appl y t o t or t s 
occur r i ng bef or e Jul y 15,  1962.   However ,  f or  t he 
r easons set  f or t h i n t he suppl ement al  opi ni on i n Koj i s 
v.  Doct or s Hospi t al  ( 1961) ,  12 Wi s.  2d 367,  373,  374,  
107 N. W. 2d 131,  292,  t hi s deci s i on shal l  appl y t o t he 
case at  bar .  

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=595&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1962137520&serialnum=1961135581&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FBF103D6&referenceposition=292&rs=WLW13.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=595&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1962137520&serialnum=1961135581&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FBF103D6&referenceposition=292&rs=WLW13.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=595&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1962137520&serialnum=1961135581&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FBF103D6&referenceposition=292&rs=WLW13.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000260&docname=WIST66.18&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1962137520&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FBF103D6&rs=WLW13.04


No.   2007AP221. ssa 

 

3 
 

Wi s.  2d 26,  42,  115 N. W. 2d 618 ( 1962) ,  t he semi nal  Wi sconsi n 

case abr ogat i ng gover nment  i mmuni t y,  at  l east  i n par t .   

¶125 I  now t ur n t o a cr i t i que of  t he maj or i t y opi ni on.   The 

f i r st  st ep i s t o put  t he case i n per spect i ve.    

¶126 Bost co asser t s ( and t he maj or i t y opi ni on agr ees)  t hat  

t he Di st r i ct  i s  l i abl e i n t or t  f or  negl i gent l y mai nt ai ni ng a 

pr i vat e nui sance——a sewer  syst em cal l ed t he Deep Tunnel ——t hat  

has i nt er f er ed wi t h Bost co' s r eal  pr oper t y,  r egar dl ess of  t he 

nat ur e of  t he Di st r i ct ' s  act i on t hat  cr eat ed t he nui sance. 5  

¶127 The Di st r i ct  der i ves i t s power  t o desi gn and const r uct  

sewer  syst ems f r om t he l egi s l at ur e.   The l egi s l at ur e has 

del egat ed t hat  aut hor i t y t o c i t i es and t hei r  sewer age di st r i ct s.   

Wi s.  St at .  § 62. 18.   I n accor dance wi t h i t s l egi s l at i vel y 

del egat ed power s,  t he Di st r i ct  desi gned t he Deep Tunnel  t o be 

bui l t  beneat h t he Ci t y of  Mi l waukee t o col l ect  and st or e excess 

sewage and st or m wat er  t o pr event  basement  backups and sewer  

over f l ows.   Taki ng i nt o account  a pl et hor a of  pol i cy,  pl anni ng,  

r egul at or y,  and budget  consi der at i ons,  t he Di st r i ct  desi gned 

Phase One of  t he Deep Tunnel  t o be bui l t  beneat h downt own 

Mi l waukee.   One of  t he Di st r i ct ' s  desi gn deci s i ons di ct at ed t hat  

near l y hal f  of  t he Tunnel  woul d be l i ned wi t h concr et e whi l e t he 

ot her  hal f  woul d be por ous,  al l owi ng gr oundwat er  t o seep t hr ough 

t he soi l  and bedr ock beneat h downt own Mi l waukee and i nt o t he 

                                                 
5 See maj or i t y op. ,  ¶¶3,  4,  43,  67,  71,  72.  
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Tunnel . 6  Deci s i ons r egar di ng t he desi gn of  a muni ci pal  

i mpr ovement  pr oj ect  ar e,  accor di ng t o case l aw,  l egi s l at i ve,  

di scr et i onar y deci s i ons,  t he t ype of  cor e deci s i ons f or  whi ch 

gover nment  ent i t i es ar e i mmune f r om sui t . 7   

¶128 Si nce goi ng i nt o ser vi ce i n 1993,  t he Tunnel ,  

accor di ng t o t he r ecor d,  has been oper at ed and mai nt ai ned by t he 

Di st r i ct  i n t he manner  i n whi ch i t  was desi gned t o f unct i on.   

Bot h Bost co and t he maj or i t y opi ni on have f ai l ed t o demonst r at e 

any way i n whi ch t he Deep Tunnel  i s  f ai l i ng t o f unct i on as i t  

was desi gned t o f unct i on.   Mor eover ,  nei t her  Bost co nor  t he 

maj or i t y opi ni on has poi nt ed t o any appl i cabl e st andar d,  t hat  

i s ,  t o any appl i cabl e st at ut e,  gui del i ne,  or  r egul at i on,  

r equi r i ng t he Di st r i ct  t o oper at e or  mai nt ai n t he Deep Tunnel  i n 

                                                 
6 Some of  t he ot her  deci s i ons t he Di st r i ct  made i ncl ude:   

t he r out e of  t he Tunnel  beneat h t he Ci t y,  t he Tunnel ' s l engt h 
( 19. 4 mi l es)  and di amet er  ( var yi ng bet ween 17 and 32 f eet ) ,  t he 
Tunnel ' s dept h ( 300 f eet  bel ow gr ound) ,  and t he Tunnel ' s 
capaci t y ( 405 mi l l i on gal l ons of  wat er ) .   

A st i pul at i on dur i ng l i t i gat i on bet ween t he Di st r i ct  and 
t he Depar t ment  of  Nat ur al  Resour ces i n 1986 per mi t t ed t he 
Di st r i ct  t o l i ne onl y por t i ons of  t he Tunnel .   The Di st r i ct ' s  
cur r ent  per mi t  f r om t he DNR r equi r es t he Tunnel  t o have a 
posi t i ve i nwar d gr adi ent ,  t hat  i s ,  t o al l ow wat er  t o f l ow i nt o 
t he Tunnel  i n or der  t o pr event  t he possi bl e exf i l t r at i on of  
wast ewat er .  

7 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶9.   See al so 
Al l st at e,  80 Wi s.  2d at  15- 17 & n. 3 ( col l ect i ng cases) .   

I n Ci t y of  Mi l waukee,  t he cour t  r ef er r ed t o t hese t ypes of  
desi gn deci s i ons as " l egi s l at i ve"  f unct i ons.   See Ci t y of  
Mi l waukee,  277 Wi s.  2d 635,  ¶¶9,  55,  57,  58,  60,  91.   For  t he 
sake of  consi st ency,  I  wi l l  r ef er  t o t hem as " l egi s l at i ve"  as 
wel l .  
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a manner  di f f er ent  t han t he way i n whi ch i t  was desi gned t o 

f unct i on. 8 

¶129 Even i f  t he Di st r i ct  desi gned t he Tunnel  i n a poor  and 

negl i gent  manner  and has cr eat ed a nui sance and i nj ur ed Bost co,  

t he Di st r i ct  i s  i mmune f r om sui t  f or  t hat  des i gn and f or  t he 

oper at i on and mai nt enance of  t he Tunnel  i n accor dance wi t h t hat  

desi gn. 9   

¶130 I  di ssent  because t he maj or i t y opi ni on r eaches t he 

wr ong r esul t  by r evi s i ng hi st or y ,  er r oneousl y i nt er pr et i ng cases 

and st at ut es,  i sol at i ng and ci t i ng l anguage f r om cases out  of  

cont ext ,  r el y i ng on and r ei nvi gor at i ng r ecant ed cases,  and 

si l ent l y and sur r ept i t i ousl y over t ur ni ng pr ecedent .   

¶131 Thi s cr i t i c i sm i s,  al as,  easy t o l evel  and t o pr ove 

( and I  shal l ) .   At  t he same t i me i t  i s  i mpor t ant  t o acknowl edge,  

and I  do,  t hat  t he l aw of  gover nment  t or t  i mmuni t y over  t he l ast  

50 year s s i nce Hol yt z has become encr ust ed wi t h not - al ways-

consi st ent  case l aw.   I ndeed t he l aw may be descr i bed as havi ng 

become once agai n " knee- deep i n l egal  esot er i ca, "  and r epl et e 

wi t h " hi ghl y ar t i f i c i al  j udi c i al  di st i nct i ons. " 10 

                                                 
8 When t he cour t  of  appeal s comment ed on t hi s cour t ' s  Ci t y 

of  Mi l waukee deci s i on,  i t  expl ai ned i n DeFever  v.  Ci t y of  
Waukesha t hat  " [ b] ecause MMSD coul d not  poi nt  t o l aws di r ect i ng 
t he Ci t y how t o i nspect ,  moni t or ,  and r epai r  or  r epl ace t he 
wat er  mai n,  t he Ci t y ' s dut y was di scr et i onar y r at her  t han 
mi ni st er i al . "   DeFever  v.  Ci t y of  Waukesha,  2007 WI  App 266,  
¶12,  306 Wi s.  2d 766,  743 N. W. 2d 848 ( c i t i ng Ci t y of  Mi l waukee,  
277 Wi s.  2d 635,  ¶¶56- 60) .  

9 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶¶8,  44,  50,  58,  59,  
60;  Al l st at e,  80 Wi s.  2d at  16.    

10 Hol yt z,  17 Wi s.  2d at  30,  32.   
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¶132 The concur r ence bemoans t he f act  t hat  cour t s  have 

dr i f t ed away f r om t he t ext  of  Wi s.  St at .  § 893. 80,  never  havi ng 

" f ashi oned a pr eci se def i ni t i on of  [ t he]  phr ase"  " l egi s l at i ve,  

quasi - l egi s l at i ve,  j udi c i al ,  or  quasi - j udi c i al  f unct i ons. "   

Concur r ence,  ¶1.   Not  compl et el y t r ue!    

¶133 Case af t er  case has expl ai ned t hat  t hese t er ms " have 

been col l ect i vel y i nt er pr et ed t o i ncl ude any act  t hat  i nvol ves 

t he exer ci se of  di scr et i on and j udgment . " 11  The concur r ence 

mi ght  not  char act er i ze t hi s def i ni t i on as " pr eci se, "  but  i t  i s  

j ust  as pr eci se ( or  i mpr eci se)  as t he concur r ence' s r ecommended 

" pl anni ng- oper at i onal "  di st i nct i on as a sound i nt er pr et at i on of  

t he st at ut or y wor ds. 12     

¶134 I ndeed,  t hi s cour t  has expl i c i t l y  " decl i ne[ d]  t he 

i nvi t at i on t o cr eat e a pl anni ng/ oper at i onal  di st i nct i on t o be 

ut i l i zed i n t he anal ysi s of  st at e empl oyee i mmuni t y, "  because 

t he di st i nct i on i s " i l l - def i ned and di f f i cul t  t o appl y. "   Ki mps 

v.  Hi l l ,  200 Wi s.  2d 1,  24,  546 N. W. 2d 151 ( 1996) .   The 

pl anni ng/ oper at i onal  di st i nct i on has not  become bet t er  def i ned 

or  easi er  t o appl y s i nce Ki mps.   Cases f r om ot her  j ur i sdi ct i ons 

( bot h bef or e and af t er  Ki mps)  demonst r at e t hat  usi ng a 

" pl anni ng- oper at i onal "  di st i nct i on bet ween act s t hat  ar e i mmune 

                                                 
11 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶54.   For  s i mi l ar  

st at ement s,  see Lodl  v.  Pr ogr essi ve N.  I ns.  Co. , 2002 WI  71,  
¶21,  253 Wi s.  2d 323,  646 N. W. 2d 314;  Wi l l ow Cr eek Ranch,  L. L. C.  
v.  Town of  Shel by, 2000 WI  56,  ¶¶25,  27,  235 Wi s.  2d 409,  611 
N. W. 2d 693;  Li f er  v.  Raymond,  80 Wi s.  2d 503,  509,  511- 12,  259 
N. W. 2d 537 ( 1977) ;  Li st er  v.  Bd.  of  Regent s, 72 Wi s.  2d 282,  
301,  240 N. W. 2d 610 ( 1976) .   

12 See concur r ence,  ¶¶1,  10- 11.  
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and t hose f or  whi ch a gover nment  ent i t y i s l i abl e pr ovi des no 

si l ver  bul l et  pi er c i ng t he di f f i cul t i es associ at ed wi t h 

i nt er pr et i ng and appl y i ng r ul es of  gover nment  i mmuni t y and 

l i abi l i t y . 13     

¶135 Gover nment  i mmuni t y and l i abi l i t y  i s  a compl i cat ed 

ar ea of  j ur i spr udence wi t h 50 year s of  Wi sconsi n case l aw 

pr ecedent  t hat  i s  not  al ways easy t o expl ai n or  j ust i f y.   

Per i odi cal l y t he cour t  has at t empt ed t o synt hes i ze and cl ar i f y  

our  cases.   Thi s cour t ' s  deci s i on i n Mi l waukee Met r opol i t an 

Sewer age Di st r i ct  v.  Ci t y of  Mi l waukee ( Ci t y of  Mi l waukee) ,  2005 

WI  8,  277 Wi s.  2d 635,  691 N. W. 2d 658,  j ust  ei ght  year s ago,  

went  a l ong way t o c l ar i f y t he i ssues pr esent ed i n t he i nst ant  

case——nui sance,  negl i gence,  l i abi l i t y ,  and i mmuni t y.   And her e 

we ar e movi ng away f r om t hat  deci s i on. 14  

¶136 Per haps our  whol e body of  case l aw i nt er pr et i ng Wi s.  

St at .  § 893. 80 needs t o be car ef ul l y r evi s i t ed.   I ndeed,  t en 

year s ago I  wr ot e t hat  t he cour t  has st r uggl ed t o def i ne t he 

pr oper  scope of  gover nment  i mmuni t y,  t hat  r evi s i t i ng t he scope 

                                                 
13 The cour t s have not  f ound t hi s di st i nct i on easy t o appl y  

and deci s i ons have not  been consi st ent  wi t hi n a st at e or  f r om 
st at e t o st at e.   For  a di scussi on of  t hi s di st i nct i on and cases,  
see 18 Eugene McQui l l i n,  Muni ci pal  Cor por at i ons § 53: 16 ( 3d ed.  
r ev.  2013) .  

14 When a cour t  has " aut hor i t at i vel y const r ued a st at ut e,  
wel l - est abl i shed pr i nci pl es of  j udi c i al  deci s i on- maki ng r equi r e 
t hat  t he chosen const r uct i on be mai nt ai ned unl ess and unt i l  t he 
l egi s l at ur e ei t her  amends or  r epeal s t he st at ut e. "   Rei t er  v.  
Dyken,  95 Wi s.  2d 461,  470,  290 N. W. 2d 510 ( 1980) ;  Zi mmer man v.  
Wi s.  El ec.  Power  Co. ,  38 Wi s.  2d 626,  633- 34,  157 N. W. 2d 648 
( 1968) .   The maj or i t y opi ni on does not  adher e t o t hi s r ul e of  
st at ut or y i nt er pr et at i on.     
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and l i mi t s of  gover nment  i mmuni t y has f ar - r eachi ng i mpact ,  and 

t hat  i f  t hi s cour t  shoul d under t ake such a t ask i t  shoul d do so 

onl y wi t h t he benef i t  of  f ul l  i nf or mat i on,  i ncl udi ng br i ef s f r om 

t or t  v i ct i ms,  t he St at e of  Wi sconsi n,  t he League of  Wi sconsi n 

Muni ci pal i t i es,  t he Wi sconsi n Count i es Associ at i on,  and t he 

Wi sconsi n I nsur ance Al l i ance. 15   

¶137 The maj or i t y opi ni on does not  car ef ul l y r evi s i t  t he 

l aw and does not  have f ul l  i nf or mat i on.   I nst ead,  unf or t unat el y,  

t he maj or i t y opi ni on f ur t her  muddi es t he wat er s.  

¶138 I  am wr i t i ng t hi s di ssent  t o f ocus at t ent i on on t he 

mi st aken pr emi ses upon whi ch t he maj or i t y opi ni on i s based.   I  

shal l  pr oceed by l i s t i ng each er r at um wi t h a br i ef  descr i pt i on,  

f ol l owed by a mor e ext ensi ve di scussi on. 16     

ERRATUM I .  ( ¶¶44- 65,  i nf r a)  

¶139 THE I NI TI AL BAI T- AND- SWI TCH.   The maj or i t y opi ni on 

r est s heavi l y on t he ol d bai t - and- swi t ch t r i ck.      

¶140 Her e' s t he basi c bai t :   The maj or i t y opi ni on ( at  ¶3)  

decl ar es t hat  i t  " r est s on our  hol di ng i n Mi l waukee Met r o.  

Sewer age Di st r i ct  v.  Ci t y of  Mi l waukee. "   I  j oi ned t hi s Ci t y of  

Mi l waukee opi ni on.   I  agr eed wi t h i t  t hen.   I  agr ee wi t h i t  now.    

                                                 
15 Scot t  v.  Saver s Pr op.  & Cas.  I ns.  Co. ,  2003 WI  60,  ¶¶58-

59,  262 Wi s.  2d 127,  663 N. W. 2d 715 ( Abr ahamson,  C. J. ,  
concur r i ng) .  

16 I  have t r i ed t o poi nt  out  what  I  v i ew as t he maj or  er r or s  
i n t he maj or i t y  opi ni on.   Ther e ar e ot her s.   I nconsi st ent  
st at ement  of  l egal  pr i nci pl es,  i nconsi st ent  appl i cat i on of  l egal  
pr i nci pl es,  and i nconsi st ent  use of  l anguage cause addi t i onal  
pr obl ems.   
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¶141 Her e' s t he swi t ch:   The maj or i t y opi ni on f ai l s t o 

adher e t o Ci t y of  Mi l waukee and t o Physi c i ans Pl us I nsur ance 

Cor p.  v.  Mi dwest  Mut ual  I nsur ance Co. ,  2002 WI  80,  254 

Wi s.  2d 77,  646 N. W. 2d 777,  upon whi ch Ci t y of  Mi l waukee r el i es.    

¶142 Her e' s t he bai t  agai n:   The maj or i t y opi ni on ( at  ¶3)  

cor r ect l y st at es t he r ul e of  l aw set  f or t h i n Ci t y of  Mi l waukee:   

" Whet her  i mmuni t y exi st s f or  nui sance f ounded on negl i gence 

depends upon t he char act er  of  t he negl i gent  act s. " 17   

¶143 Ci t y of  Mi l waukee t hen decl ar es t he f ol l owi ng r ul e of  

l aw r egar di ng t he char act er  of  t he negl i gent  act :   

A muni ci pal i t y i s i mmune f r om sui t  f or  nui sance i f  t he 
nui sance i s pr edi cat ed on negl i gent  act s t hat  ar e 
di scr et i onar y i n nat ur e.   A muni ci pal i t y does not  
enj oy i mmuni t y f r om sui t  f or  nui sance when t he 
under l y i ng t or t i ous conduct  i s negl i gence and t he 
negl i gence i s compr i sed of  act s per f or med pur suant  t o 
a mi ni st er i al  dut y. 18   

¶144 The Ci t y of  Mi l waukee cour t  di d not  deci de whet her  t he 

Ci t y was i mmune f r om sui t  f or  f ai l i ng t o r epai r  a l eaki ng mai n 

                                                 
17 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶59.   See al so i d. ,  

¶90.    

18 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶8.   See al so i d. ,  
¶¶59- 60,  90- 91.   

See al so i d. ,  ¶9:   

Deci s i ons concer ni ng t he adopt i on,  desi gn,  and 
i mpl ement at i on of  a publ i c wor ks syst em ar e 
di scr et i onar y,  l egi s l at i ve deci s i ons f or  whi ch a 
muni ci pal i t y enj oys i mmuni t y.   Thus,  t he Ci t y i s 
i mmune f r om sui t  r el at i ng t o i t s deci s i ons r egar di ng 
t he adopt i on of  a wat er wor ks syst em,  t he sel ect i on of  
t he speci f i c  t ype of  pi pe,  t he pl acement  of  t he pi pe 
i n t he gr ound,  and t he cont i nued exi st ence of  such 
pi pe.  
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bef or e i t  r upt ur ed.   The cour t  decl ar ed t hat  t he r ecor d was not  

suf f i c i ent l y devel oped t o det er mi ne whet her  t he Ci t y was under  a 

mi ni st er i al  dut y ( a non- l egi s l at i ve dut y)  or  a di scr et i onar y 

dut y ( a l egi s l at i ve dut y)  t o r epai r  t he l eaki ng mai n pr i or  t o 

i t s r upt ur e.   The Ci t y of  Mi l waukee cour t  di r ect ed t hat  " t he 

c i r cui t  cour t  must  consi der  t hi s i ssue on r emand. " 19   

¶145 Her e' s t he swi t ch:   The maj or i t y opi ni on ( at  ¶41)  

r ecast s Ci t y of  Mi l waukee t o st at e:   " The dut y t o f i x  t he pi pe,  

i f  t he Ci t y knew i t  was l eaki ng,  was ' absol ut e,  cer t ai n and 

i mper at i ve, ' ——i n ot her  wor ds,  mi ni st er i al ——even t hough a 

par t i cul ar  met hod of  r epai r i ng t he l eak was not  ' absol ut e,  

cer t ai n and i mper at i ve. ' "   

¶146 Accor di ng t o t he maj or i t y opi ni on ( at  ¶43 n. 25) :   

" [ I ] t  i s  t he manner  i n whi ch MMSD compl i es wi t h t he mi ni st er i al  

dut y t o f i x  t he pr obl em t hat  i s  subj ect  t o di scr et i on;  no such 

di scr et i on exi st s as t o whet her  MMSD must  f i x  t he known 

pr obl em. "   The maj or i t y opi ni on f ur t her  st at es ( at  ¶51) :  

                                                 
19 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶62:   

Havi ng r evi ewed t he r ecor d,  we det er mi ne t hat  t he 
f act s of  t he pr esent  case ar e not  suf f i c i ent l y  
devel oped f or  us t o det er mi ne whet her  t he Ci t y was 
under  a mi ni st er i al  dut y t o r epai r  t he l eaki ng mai n 
pr i or  t o i t s br eak on December  9,  1999.  .  .  .  [ W] e 
cannot  concl ude whet her  [ t he Ci t y ' s]  dut y t o r epai r  
t he l eaki ng mai n wi t h r easonabl e car e bef or e i t  br oke 
was " absol ut e,  cer t ai n and i mper at i ve, "  or  whet her  t he 
Ci t y ' s deci s i on not  t o r epai r  t he mai n bef or e t he 
br eak was di scr et i onar y.   As such,  we cannot  det er mi ne 
whet her  t he Ci t y i s ent i t l ed t o gover nment al  i mmuni t y  
under  § 893. 80( 4)  based on t he r ecor d bef or e us 
( i nt er nal  c i t at i ons omi t t ed) .  

See al so i d. ,  ¶¶90- 91.  
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[ A] l t hough a muni ci pal  ent i t y escapes l i abi l i t y  f or  
i t s  l egi s l at i ve or  quasi - l egi s l at i ve deci s i on 
r egar di ng whet her  t o i nst al l  a par t i cul ar  syst em or  
st r uct ur e,  once t he muni ci pal  ent i t y makes t he 
deci s i on t o i nst al l ,  t he ent i t y i s under  a subsequent  
mi ni st er i al  dut y t o mai nt ai n t he syst em or  st r uct ur e 
i n a saf e and wor ki ng or der . 20    

¶147 I n ot her  wor ds,  accor di ng t o t he maj or i t y opi ni on 

( ¶¶51,  64) ,  once a muni ci pal  ent i t y i nst al l s a par t i cul ar  syst em 

or  st r uct ur e,  t he ent i t y i s under  a subsequent  mi ni st er i al  dut y 

t o mai nt ai n t he syst em or  st r uct ur e i n a saf e manner  and i s 

l i abl e f or  any damages negl i gent l y caused,  no mat t er  t he act  

t hat  caused t he nui sance or  t he damage. 21   

                                                 
20 Thi s sent ence i s an exampl e of  t he maj or i t y opi ni on' s 

i nconsi st ent  and conf usi ng use of  t he wor d " mai nt ai n. "   
" Mai nt ai n"  i s somet i mes used t o mean " t o keep a st r uct ur e i n a 
st at e of  r epai r . "   At  ot her  t i mes,  t he maj or i t y opi ni on uses t he 
wor d " mai nt ai n"  t o mean t hat  a muni ci pal i t y " mai nt ai ns a 
nui sance, "  af t er  i t s  act i ons " cr eat ed"  or  " caused"  or  " r esul t ed 
i n"  t he exi st ence of  t he nui sance.     

Bef or e a sewer  syst em can be " mai nt ai ned"  i n a pr oper  st at e 
of  r epai r ,  t he syst em must  f i r st  be " cr eat ed. "   At  t i mes,  t he 
maj or i t y opi ni on al l udes t o t he f act  t hat  t he Di st r i ct  has 
" cr eat ed and mai nt ai ned a nui sance, "  whi l e at  ot her  t i mes,  t he 
maj or i t y opi ni on si mpl y concl udes t hat  t he Di st r i ct  has 
" mai nt ai ned a nui sance. "   See al so ¶77,  i nf r a.  

Thi s case i s unl i ke Physi c i ans Pl us,  wher e an act  of  nat ur e 
cr eat ed,  caused,  or  r esul t ed i n a nui sance——a t r ee hangi ng over  
and obst r uct i ng a st op si gn.   I n t he pr esent  case,  t he Tunnel  i s  
a man- made obj ect  cr eat ed by t he Di st r i ct ,  t he exi st ence of  
whi ch has r esul t ed i n a nui sance.   The maj or i t y opi ni on 
r epeat edl y asser t s t hat  t he Di st r i ct  " mai nt ai ns"  t he nui sance or  
" keeps [ t he Tunnel ]  i n t hat  st at e. "  

21 Accor di ng t o t he maj or i t y opi ni on,  " [ A]  muni ci pal  
ent i t y ' s f ai l ur e t o abat e a cont i nui ng nui sance caused by 
negl i gent  mai nt enance of  a syst em"  af t er  t he ent i t y has not i ce 
does not  const i t ut e a di scr et i onar y act .   Maj or i t y op. ,  ¶64.  
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¶148 The maj or i t y opi ni on f l out s t he Ci t y of  Mi l waukee r ul e 

of  l aw t hat  di s t i ngui shes bet ween oper at i on and mai nt enance of  

t he Tunnel  t hat  may i n par t i cul ar  c i r cumst ances be l egi s l at i ve 

act i ons,  and oper at i on and mai nt enance of  t he Tunnel  t hat  may i n 

ot her  c i r cumst ances be mi ni st er i al  act i ons.   The maj or i t y 

opi ni on t hen i mposes l i abi l i t y  i n a l i mi t ed amount  f or  damages 

f or  negl i gent  oper at i on and mai nt enance of  a nui sance and 

unl i mi t ed i nj unct i ve r el i ef  f or  a nui sance,  r egar dl ess of  

whet her  t he negl i gent l y cr eat ed nui sance i s a r esul t  of  

di scr et i onar y act i on or  a f ai l ur e t o f ul f i l l  a mi ni st er i al  dut y.  

ERRATUM I I .  ( ¶¶66 t o 86,  i nf r a)  

¶149 A CONTI NUED BAI T- AND- SWI TCH.   Af t er  pr omi si ng t o 

adher e t o Ci t y of  Mi l waukee,  t he maj or i t y opi ni on cont r avenes 

Ci t y of  Mi l waukee i n a second way:   I t  r epeat edl y r el i es on 

cases expl i c i t l y  cal l ed i nt o doubt  by Ci t y of  Mi l waukee22 and 

asser t s ( somet i mes i n s l i ght l y di f f er ent  l anguage)  t hat  " t her e 

i s no di scr et i on as t o mai nt ai ni ng t he [ sewer  syst em]  so as not  

t o cause i nj ur y. "   

¶150 Some cases upon whi ch t he maj or i t y opi ni on depends 

wer e deci ded bef or e Hol yt z and t he enact ment  of  Wi s.  St at .  

                                                                                                                                                             
Ther e ar e,  however ,  cont r adi ct or y st at ement s scat t er ed i n 

t he maj or i t y opi ni on.   See,  f or  exampl e,  maj or i t y op. ,  ¶66,  
r equi r i ng a cour t  t o det er mi ne f i r st  whet her  i mmuni t y appl i es t o 
t he act i ons t hat  caused t he nui sance t he pl ai nt i f f  i s  aski ng t o 
st op.   I f  i mmuni t y appl i es t o t he act i ons,  t hen no r el i ef  i s  
avai l abl e,  no mat t er  t he r esul t .   Thi s i s t he r ul e c l ear l y l ai d 
down i n Ci t y of  Mi l waukee.  

22 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶¶55 n. 14,  58 n. 15,  
59 n. 17.  
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§ 893. 80 ( Wi nchel l ) . 23  Ot her s wer e deci ded af t er  Hol yt z and 

§ 893. 80 ( Cost as, 24 Hi l l cr est , 25 Meni ck, 26 and Wel ch27) .   These 

cases have al l  been cal l ed i nt o quest i on by subsequent  case l aw,  

especi al l y by Ci t y of  Mi l waukee. 28  Thus once agai n t he maj or i t y 

opi ni on has bai t ed us wi t h a pr omi se t o adher e t o t he Ci t y of  

Mi l waukee case but  has swi t ched t o r epudi at i ng Ci t y of  

Mi l waukee.   

ERRATUM I I I .  ( ¶¶87 t o 99,  i nf r a)  

¶151 EQUI TABLE CLAI M:  WI S.  STAT.  § 893. 80( 3) .   The maj or i t y 

opi ni on bends t he t ext  of  Wi s.  St at .  § 893. 80( 3)  t o concl ude 

                                                 
23 Wi nchel l  v.  Ci t y of  Waukesha,  110 Wi s.  101,  85 N. W.  668 

( 1901) .   See maj or i t y op. ,  ¶¶4 n. 4,  35 n. 18,  69,  98 n. 3p.  

24 Cost as v.  Ci t y of  Fond du Lac,  24 Wi s.  2d 409,  129 
N. W. 2d 217 ( 1964) .   See maj or i t y  op. ,  ¶¶31,  33,  35,  41 n. 22,  64,  
69,  70.  

25 Hi l l cr est  Gol f  & Count r y Cl ub v.  Ci t y of  Al t oona,  135 
Wi s.  2d 431,  400 N. W. 2d 493 ( Ct .  App.  1986) .   See maj or i t y op. ,  
¶¶4,  63,  64,  98.  

26 Meni ck v.  Ci t y of  Menasha,  200 Wi s.  2d 737,  547 
N. W. 2d 778 ( Ct .  App.  1995) .   See maj or i t y op. ,  ¶¶4,  36,  37,  60,  
98.  

27 Wel ch v.  Ci t y of  Appl et on,  2003 WI  App 133,  265 
Wi s.  2d 688,  666 N. W. 2d 511.   See maj or i t y op. ,  ¶¶4,  34,  37 & 
n. 20,  98.  

28 Anhal t  v.  Ci t i es & Vi l l s .  Mut .  I ns.  Co. ,  2001 WI  App 271,  
249 Wi s.  2d 62,  637 N. W. 2d 422,  r epeat s t he mant r a of t  r epeat ed 
i n t he maj or i t y opi ni on:   I n a sui t  agai nst  a muni ci pal  ent i t y  
f or  negl i gent  oper at i on and f ai l ur e t o mai nt ai n an adequat e 
sewer age syst em,  t he compl ai nant  has t o show onl y t hat  t he 
sewer age syst em f ai l ed due t o negl i gence,  r at her  t han showi ng 
t he negl i gence st emmed f r om t he muni ci pal  ent i t y ' s f ai l ur e t o 
per f or m a mi ni st er i al  dut y.   The Anhal t  hol di ng,  however ,  does 
not  suppor t  t hi s r ef r ai n.   See di scussi on at  ¶¶80- 91,  83- 85,  
i nf r a.  
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t hat  t he $50, 000 st at ut or y cap does not  appl y t o a cour t  or der  

di r ect i ng a muni ci pal  ent i t y t o abat e a nui sance f ounded on t or t  

f or  whi ch i t  i s  l i abl e. 29 

¶152 Espousi ng an or di nar y and r easonabl e i nt er pr et at i on of  

t he phr ase " t he amount  r ecover abl e by any per son f or  any 

damages .  .  .  i n any act i on f ounded on t or t "  i n § 893. 80( 3) ,  t he 

maj or i t y opi ni on concl udes t hat  t hi s phr ase means onl y money 

damages awar ded t o t he compl ai nant .   The maj or i t y opi ni on 

di sr egar ds t he f act  t hat  i n many i nst ances t her e may be no 

subst ant i al  di f f er ence f or  bot h t he compl ai nant  and t he 

gover nment  ent i t y bet ween a monet ar y sum awar ded t o a 

compl ai ni ng par t y t o r emedy i t s  i nj ur y and i nj unct i ve r el i ef  

di r ect ed t o a gover nment  ent i t y f or c i ng i t  t o r emedy t he 

compl ai ni ng par t y ' s i nj ur y. 30  I n ei t her  event ,  t he compl ai nant  

r ecover s and get s t he r el i ef  sought ,  and t he gover nment  ent i t y 

must  expend f unds.   Thi s st at ut or y phr ase,  gi ven i t s or di nar y 

                                                 
29 Wi sconsi n St at .  § 893. 80( 3)  pr ovi des i n r el evant  par t  as 

f ol l ows:    

Except  as pr ovi ded i n t hi s subsect i on,  t he amount  
r ecover abl e by any per son f or  any damages,  i nj ur i es or  
deat h i n any act i on f ounded on t or t  agai nst  
any .  .  .  pol i t i cal  cor por at i on,  gover nment al  
subdi v i s i on or  agency t her eof  and agai nst  t hei r  
of f i cer s,  of f i c i al s,  agent s or  empl oyees f or  act s done 
i n t hei r  of f i c i al  capaci t y or  i n t he cour se of  t hei r  
agency or  empl oyment ,  whet her  pr oceeded agai nst  
j oi nt l y or  sever al l y,  shal l  not  exceed $50, 000.  .  .  .    

30 Bost co LLC v.  Mi l waukee Met r o.  Sewer age Di st . ,  2011 WI  
App 76,  ¶133,  334 Wi s.  2d 620,  800 N. W. 2d 518 ( " Fr om t he 
st andpoi nt  of  t he publ i c t r easur y,  t her e i s l i t t l e di f f er ence i n 
pr act i ce bet ween a monet ar y damage awar d gi ven t o a pl ai nt i f f  t o 
r emedy i t s har m and i n i nj unct i on or der  r equi r i ng t he def endant  
t o abat e t he har m. " ) .  



No.   2007AP221. ssa 

 

15 
 

and r easonabl e meani ng,  gover ns bot h monet ar y damages and 

i nj unct i ve r el i ef  i n any act i on f ounded on t or t .    

¶153 The maj or i t y opi ni on i s obl i v i ous t o t he ext r eme i r ony 

i n l i mi t i ng monet ar y damages t o $50, 000 f or  publ i c pol i cy 

r easons whi l e r equi r i ng gover nment  ent i t i es t o pay as much as i t  

t akes t o abat e a nui sance.    

¶154 The maj or i t y opi ni on' s i nt er pr et at i on of  Wi s.  St at .  

§ 893. 80( 3)  i s unr easonabl e and absur d,  as i t  r ender s 

meani ngl ess t he $50, 000 l egi s l at i vel y mandat ed l i mi t  on t he 

amount  a gover nment  ent i t y must  expend when l i abl e f or  i t s  

t or t i ous conduct .  

ERRATUM I V.  ( ¶¶100 t o 132,  i nf r a)  

¶155 EQUI TABLE CLAI M CONTI NUED:  WI S.  STAT.  § 893. 80( 3) ,  

( 4) ,  and ( 5) .   The maj or i t y opi ni on of f er s up a pot pour r i  of  

ar gument s t o suppor t  i t s  t hesi s t hat  Wi s.  St at .  § 893. 80( 3) ,  

( 4) ,  and ( 5)  do not  appl y t o i nj unct i ve r el i ef  i n a t or t  act i on 

such as t he pr esent  case.   I n al l  of  i t s  anal ysi s,  t he maj or i t y 

opi ni on over l ooks t he pl ai n t ext  of  Wi s.  St at .  § 893. 80( 3) ,  ( 4) ,  

and ( 5) .   The t ext s ar e br oadl y wor ded,  r egul at i ng " any act i on 

f ounded on t or t , "  " any sui t , "  and " al l  c l ai ms agai nst  

a .  .  .  gover nment al  subdi v i s i on, "  and decl ar i ng t hat  § 893. 80 

shal l  be " excl usi ve. "   

¶156 Cl ear l y Bost co' s r equest  f or  i nj unct i ve r el i ef  i n t hi s 

t or t  act i on i s encompassed i n " any sui t . "   I t  i s  l abel ed a c l ai m 

and i s a " c l ai m"  t hat  f i t s  wi t hi n t he st at ut or y phr ase " al l  

c l ai ms. "      
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¶157 Sect i on 893. 80 uses al l - encompassi ng wor ds,  l i ke" any 

act i on f ounded on t or t , "  " any sui t , "  " excl us i ve, "  and " al l  

c l ai ms"  t o i ncl ude i nj unct i ve and " al l "  t ypes of  r el i ef  f or  

negl i gent  t or t i ous conduct  wi t hi n t he conf i nes of  § 893. 80.  

¶158 The maj or i t y opi ni on of f er s no st at ut e ( or  pr ecedent )  

excl udi ng i nj unct i ve r el i ef  f r om Wi s.  St at .  § 893. 80 or  

excl udi ng t he f act s of  t he pr esent  case f r om § 893. 80.   

¶159 The maj or i t y opi ni on enabl es a cour t  t o or der  

abat ement  of  a pr i vat e nui sance at  unl i mi t ed cost ,  t her eby 

evi scer at i ng t he t ext  and l egi s l at i vel y enact ed pr ot ect i on of  

t he t axpayer  and t he publ i c pur se.    

ERRATUM V.  ( ¶¶133 t o 152,  i nf r a)  

¶160 EQUI TABLE CLAI M:   MANY UNANSWERED QUESTI ONS.  The 

maj or i t y opi ni on f ai l s t o di scuss i nj unct i ve r el i ef  i n any 

meani ngf ul  manner .   The i nj unct i ve r emedy adopt ed by t he 

maj or i t y opi ni on l eaves mor e quest i ons t han answer s.   I n 

or der i ng i nj unct i ve r el i ef ,  t he maj or i t y opi ni on does not  pay 

par t i cul ar  at t ent i on t o t he publ i c consequences and har dshi ps of  

gr ant i ng i nj unct i ve r el i ef ,  as r equi r ed by l aw.   I t  does not  

r ecogni ze t hat  t he l egi s l at ur e has decl ar ed t hat  t he st at ut or i l y  

al l owed damages ar e suf f i c i ent .   I t  does not  det er mi ne whet her  

Bost co' s cont r i but or y negl i gence r educes t he avai l abl e equi t abl e 

r el i ef .   I t  di sr egar ds t he pr act i cabi l i t y  of  a cour t ' s  f r ami ng 

and enf or ci ng an i nj unct i ve or der  when t he Deep Tunnel  i s  a 

muni ci pal  st r uct ur e hi ghl y r egul at ed by st at e and f eder al  l aws 

and over seen by t he Depar t ment  of  Nat ur al  Resour ces.     

ERRATUM VI .  ( ¶¶153 t o 158)  
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¶161 UNFUNDED MANDATE:  CONTRARY TO PUBLI C POLI CY.   The 

maj or i t y opi ni on expands gover nment  l i abi l i t y  and i ncr eases 

cost s f or  gover nment  ent i t i es and t axpayer s.   Thi s r esul t s i n an 

unf unded mandat e on gover nment  ent i t i es.   I ncr eased gover nment  

l i abi l i t y  i s  cont r ar y t o r ecent  l egi s l at i ve expr essi ons of  st at e 

pol i cy t hat  r educe gover nment  l i abi l i t y  and r educe pot ent i al  

r ecover y f or  t or t  v i ct i ms.   The maj or i t y opi ni on i s mar chi ng i n 

t he opposi t e di r ect i on f r om t he l egi s l at ur e.    

¶162 On consi der at i on of  t hese ser i ous er r at a,  I  di ssent .  

I  

¶163 I  agr ee wi t h t he maj or i t y opi ni on t hat  t he pr oper  

negl i gence,  nui sance,  l i abi l i t y ,  and i mmuni t y  anal yses r est  upon 

Ci t y of  Mi l waukee.   Maj or i t y op. ,  ¶3.   The deci s i on i n Ci t y of  

Mi l waukee bui l ds on t he Physi c i ans Pl us deci s i on and car ef ul l y  

anal yzes hal f  a cent ur y of  pr ecedent . 31  The r ub,  as I  have 

st at ed,  i s t hat  t he maj or i t y opi ni on does not  adher e t o t he Ci t y  

of  Mi l waukee deci s i on.    

¶164 The negl i gent  cr eat i on and known exi st ence of  a 

nui sance ar e al one i nsuf f i c i ent  t o i mpose l i abi l i t y  on a 

muni ci pal  ent i t y .   As Ci t y of  Mi l waukee i nst r uct s,  once a 

pr oper t y owner  pr oves t he exi st ence of  a nui sance and not i ce t o 

t he ent i t y,  t he owner  must  al so pr ove t hat  t he under l y i ng 

t or t i ous conduct  gi v i ng r i se t o t he nui sance const i t ut es 

act i onabl e negl i gence. 32   

                                                 
31 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶¶24- 49.  

32 I d. ,  ¶¶6,  7.    
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¶165 Once act i onabl e negl i gence i s est abl i shed,  t he next  

st ep under  Ci t y of  Mi l waukee i s t o det er mi ne t he nat ur e of  t he 

muni ci pal  ent i t y ' s negl i gent  act s i n or der  t o det er mi ne whet her  

t he ent i t y i s l i abl e or  i mmune.   As Ci t y of  Mi l waukee expl ai ned:  

" [ A]  muni ci pal i t y may be i mmune f r om nui sance sui t s dependi ng on 

t he nat ur e of  t he t or t i ous act s gi v i ng r i se t o t he nui sance.   A 

muni ci pal i t y i s i mmune f r om sui t  f or  nui sance i f  t he nui sance i s 

pr edi cat ed on negl i gent  act s t hat  ar e di scr et i onar y i n nat ur e. " 33   

¶166 Ci t y of  Mi l waukee f ur t her  expl ai ned t hat  " [ d] eci s i ons 

concer ni ng t he adopt i on,  desi gn,  and i mpl ement at i on of  a publ i c 

wor ks syst em ar e di scr et i onar y,  l egi s l at i ve deci s i ons f or  whi ch 

a muni ci pal i t y enj oys i mmuni t y. " 34  Thus,  i f  t he nui sance i n t he 

pr esent  case i s pr edi cat ed on negl i gent  " [ d] eci s i ons concer ni ng 

t he adopt i on,  desi gn and i mpl ement at i on of "  t he Deep Tunnel ,  

t hen such act i ons ar e " di scr et i onar y,  l egi s l at i ve deci s i ons"  f or  

whi ch t he Di st r i ct  enj oys i mmuni t y. 35   

                                                 
33 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶8 ( emphasi s added) ;  

see al so i d. ,  ¶¶58- 59,  62,  90.  

34 I d. ,  ¶9.   

35 I d.   

Ci t y of  Mi l waukee makes cl ear  t hat  some of  t hese 
di scr et i onar y,  i mmune deci s i ons i ncl ude " deci s i ons r egar di ng t he 
adopt i on of  a wat er wor ks syst em,  t he sel ect i on of  t he speci f i c  
t ype of  pi pe,  t he pl acement  of  t he pi pe i n t he gr ound,  and t he 
cont i nued exi st ence of  such pi pe. "   Ci t y of  Mi l waukee,  277 
Wi s.  2d 635,  ¶9.   Appl y i ng t hese pr i nci pl es t o t hi s case,  some 
of  t he Di st r i ct ' s  di scr et i onar y deci s i ons,  whi ch ar e i mmune f r om 
sui t ,  i ncl ude deci s i ons r egar di ng t he adopt i on of  a Deep Tunnel  
syst em,  t he sel ect i on of  t he speci f i c  t ype of  Tunnel  syst em,  t he 
pl acement  of  t he Tunnel  i n t he gr ound,  and t he cont i nued 
exi st ence of  t he Tunnel .    
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¶167 I n cont r ast ,  i f  t he nui sance i s pr edi cat ed on a 

negl i gent  act  i n per f or mi ng a mi ni st er i al  dut y  t o oper at e or  

mai nt ai n t he Deep Tunnel  t hat  caused t he nui sance,  t hen t he 

Di st r i ct  i s  l i abl e. 36   

¶168 I n Ci t y of  Mi l waukee,  t he Ci t y ' s wat er  mai n was 

obvi ousl y nei t her  desi gned nor  const r uct ed t o l eak.   Al l  agr eed 

t hat  t he wat er  mai n l eaked and t hen r upt ur ed,  causi ng damage t o 

MMSD' s sewer .   MMSD i n t hat  case di d not  al l ege t hat  t he Ci t y 

was negl i gent  i n f ai l i ng t o r epai r  t he mai n af t er  i t  r upt ur ed.   

MMSD al l eged t hat  t he Ci t y was negl i gent  and cr eat ed a nui sance 

by f ai l i ng t o moni t or  and i nspect  t he syst em t o det ect  l eaks,  

and by f ai l i ng t o r epai r  t he mai n bef or e i t  r upt ur ed.   The 

quest i on bef or e t he Supr eme Cour t  was whet her  t he Ci t y had a 

mi ni st er i al  dut y t o act  whi l e t he wat er  mai n was l eaki ng bef or e 

t he mai n r upt ur ed. 37 

¶169 At  no t i me i n Ci t y of  Mi l waukee di d t hi s cour t  deci de 

t hat  t he Ci t y had a mi ni st er i al  dut y t o abat e a nui sance mer el y 

because i t  had not i ce of  t he nui sance.   The cour t  deci ded onl y  

t hat  t he Ci t y may be l i abl e i f  i t  had suf f i c i ent  not i ce t hat  

cr eat ed an " absol ut e,  cer t ai n,  and i mper at i ve"  dut y t o act . 38   

                                                 
36 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶9.    

37 I d. ,  ¶¶8,  9,  61.  

38 The maj or i t y opi ni on,  ¶¶38- 41,  43,  r ecast s Ci t y of  
Mi l waukee by zer oi ng i n on some sent ences of  t he opi ni on but  not  
r eadi ng t hem i n cont ext  of  t he ent i r e opi ni on.   Ci t y of  
Mi l waukee di d not  cr eat e a r ul e wher eby a gover nment  ent i t y ' s 
not i ce of  a nui sance aut omat i cal l y cr eat es a gener al  mi ni st er i al  
dut y t o abat e t he nui sance,  as t he maj or i t y opi ni on i n t he 
pr esent  case cl ai ms.     
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¶170 The maj or i t y opi ni on ( at  ¶¶41,  51)  r ecast s  Ci t y of  

Mi l waukee t o st at e t hat  once t he Di st r i ct  had not i ce t hat  i t  had 

negl i gent l y cr eat ed a pr i vat e nui sance t hat  caused damage,  i t  

had a mi ni st er i al  dut y t o abat e t he nui sance.   Accor di ng t o t he 

maj or i t y opi ni on,  " [ O] nce t he muni ci pal  ent i t y makes t he 

deci s i on t o i nst al l ,  t he ent i t y i s under  a subsequent  

mi ni st er i al  dut y t o mai nt ai n t he syst em or  st r uct ur e i n a saf e 

and wor ki ng or der . "   Maj or i t y op. ,  ¶51 ( f oot not e omi t t ed) .  

¶171 Thi s r ecast i ng of  Ci t y of  Mi l waukee cont r adi ct s 

pr ecedent .   Case l aw i nst r uct s t hat  t he cour t  must  l ook at  t he 

act ,  and not  s i mpl y t he r esul t .   I n Al l st at e I nsur ance Co.  v.  

Met r opol i t an Sewer age Commi ssi on,  80 Wi s.  2d 10,  258 N. W. 2d 148 

                                                                                                                                                             
A r eadi ng of  t he ent i r e opi ni on r eveal s t hat  not i ce was a 

t hr eshol d i ssue but  was not  di sposi t i ve.   Ci t y of  Mi l waukee 
cl ear l y st at es t hat  t he next  quest i on t o be addr essed by t he 
c i r cui t  cour t  was whet her  t he act  was di scr et i onar y.  Ci t y of  
Mi l waukee never  st at ed t hat  i f  t he c i t y had not i ce,  a gener al  
mi ni st er i al  dut y t o st op t he l eaki ng woul d necessar i l y  f ol l ow.  

A concur r i ng opi ni on by Just i ce Pr osser  i n Ci t y of  
Mi l waukee demonst r at es t hat  t hi s cour t  di d not  r emand t o t he 
c i r cui t  cour t  j ust  f or  t he pur pose of  det er mi ni ng whet her  t he 
Ci t y was on not i ce t hat  t he wat er  mai n was l eaki ng.   Just i ce 
Pr osser  st at ed t hat  " t hi s f or mul at i on [ i n t he Ci t y of  Mi l waukee 
of  di scr et i onar y and mi ni st er i al  act i ons]  i s  so nar r ow t hat  i t  
appear s t o deci de t he case. "   Ci t y of  Mi l waukee,  277 
Wi s.  2d 635,  ¶95 ( Pr osser ,  J. ,  concur r i ng)  ( i nt er nal  c i t at i ons 
omi t t ed) .  

But l er  v.  Advance Dr ai nage Syst ems,  I nc. ,  2005 WI  App 108,  
¶40,  282 Wi s.  2d 776,  698 N. W. 2d 117,  quot es Ci t y of  Mi l waukee 
and st at es t hat  t he f i r st  st ep i n a negl i gent  nui sance act i on i s  
t o det er mi ne whet her  a nui sance i s pr esent ;  t he second st ep i s 
t o det er mi ne t he under l y i ng t or t i ous conduct ;  and t he t hi r d st ep 
i s t o deci de whet her  t he def endant ' s conduct  " i s ' ot her wi se 
act i onabl e under  t he r ul es gover ni ng l i abi l i t y  f or  negl i gent  
conduct . ' "   
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( 1977) ,  t he cour t  expl ai ned t hat  " [ w] her e,  when and how t o bui l d 

sewer  syst ems ar e l egi s l at i ve det er mi nat i ons i mposed upon a 

gover nment al  body. " 39  So l ong as t he par t s of  t he sewer  syst em,  

i n t hat  case a manhol e,  wer e pl aced at  a l ocat i on i n compl i ance 

wi t h t he pl ans,  t hei r  pl acement  i s an act  i n compl i ance wi t h a 

l egi s l at i ve f unct i on t hat  i s subj ect  t o i mmuni t y. 40  I ni t i al  

pl anni ng and i mpl ement at i on deci s i ons ar e i mmune even t hough 

" t he pl acement  and subsequent  use of  t he manhol e may have 

cr eat ed a danger . " 41   

¶172 Al l st at e t eaches t hat  t he Di st r i ct  may have a 

mi ni st er i al  dut y t o oper at e and mai nt ai n t he Deep Tunnel  

f unct i oni ng i n i t s or i gi nal ,  i nt ended st at e.   The mi ni st er i al  

dut y t o oper at e and mai nt ai n t he Tunnel  does not ,  however ,  

r equi r e maki ng i mpr ovement s t o t he Tunnel ,  even i f  an 

i mpr ovement  i s necessar y t o avoi d har m. 42   

¶173 The pr obl em i n t he pr esent  case i s t hat  no one 

exami nes t he Di st r i ct ' s  act s.   No one——not  Bost co,  not  t he 

wi t nesses,  not  t he j ur y,  not  t he c i r cui t  cour t ,  not  t he cour t  of  

appeal s,  and not  t he maj or i t y  opi ni on——i dent i f i es t he Di st r i ct ' s  

al l egedl y negl i gent  act s t hat  caused t he nui sance or  

char act er i zes t he negl i gent  act s as ei t her  di scr et i onar y 

                                                 
39 Al l st at e,  80 Wi s.  2d at  16.  

40 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶58 ( c i t i ng Al l st at e,  
80 Wi s.  2d at  16) .  

41 Al l st at e,  80 Wi s.  2d at  16.  

42 I d.  at  15- 16;  cf .  Hocki ng v.  Ci t y of  Dodgevi l l e,  2010 WI  
59,  ¶¶45,  48,  326 Wi s.  2d 155,  785 N. W. 2d 398.  
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( l egi s l at i ve)  or  mi ni st er i al  ( non- di scr et i onar y,  non-

l egi s l at i ve) .    

¶174 Bost co' s compl ai nt  br oadl y al l eges t hat  t wo Di st r i ct  

act i ons l ed t o t he cont i nui ng pr i vat e nui sance:  1)  t he 

Di st r i ct ' s  negl i gent  desi gn and const r uct i on of  t he Tunnel ;  and 

2)  t he Di st r i ct ' s  f ai l ur e t o exer ci se or di nar y car e i n t he 

i nspect i on,  r epai r ,  mai nt enance,  and oper at i on of  t he Tunnel .    

¶175 The r ecor d does not  i dent i f y any Di st r i ct  act i ons t hat  

ar e not  r el at ed t o desi gn and const r uct i on.   

¶176 The j ur y i n t he pr esent  case was never  i nst r uct ed t o 

i dent i f y whi ch negl i gent  conduct  caused t he nui sance.   The j ur y  

was not  asked t o det er mi ne whet her  t he negl i gent  conduct  was 

r el at ed t o t he Di st r i ct ' s  desi gn and const r uct i on of  t he Tunnel  

or  t o t he Di st r i ct ' s  mai nt enance and oper at i on of  t he Tunnel  

unr el at ed t o t he desi gn and i t s i mpl ement at i on.   The j ur y was 

t hus not  i nst r uct ed about  or  asked about  di saggr egat i ng t he 

Di st r i ct ' s  negl i gent  l egi s l at i ve act s and t he har m caused 

t her eby and t he Di st r i ct ' s  negl i gent  non- l egi s l at i ve act s and 

t he har m caused t her eby. 43   

                                                 
43 The per t i nent  por t i on of  t he j ur y i nst r uct i ons r eads as 

f ol l ows:  

The Di st r i ct  i s  speci f i cal l y r equi r ed by l aw t o 
pr oj ect ,  pl an,  desi gn,  const r uct ,  mai nt ai n and oper at e 
t he sewer age syst em i ncl udi ng t he col l ect i on,  
t r ansmi ssi on and di sposal  of  st or m wat er  and 
gr oundwat er .  

As I  [ t he c i r cui t  cour t  j udge]  t ol d you ear l i er ,  t he 
pl anni ng,  desi gn and const r uct i on of  t he t unnel  ar e 
not  i ssues i n t hi s case.  
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¶177 The ci r cui t  cour t  di d not  di f f er ent i at e bet ween 

l egi s l at i ve and non- l egi s l at i ve act s i n anal yzi ng t he Di st r i ct ' s  

conduct  i n oper at i ng and mai nt ai ni ng t he Tunnel .      

¶178 The maj or i t y opi ni on does not  at t empt  t o do so,  

al t hough,  as I  have expl ai ned,  t hi s di st i nct i on i s cr uci al  under  

Ci t y of  Mi l waukee.    

¶179 Ci t y of  Mi l waukee cl ear l y i nst r uct s t hat  " t he pr oper  

i nqui r y i s t o exami ne t he char act er  of  t he under l y i ng t or t i ous 

act s, " 44 because " l i abi l i t y  depends upon t he exi st ence of  

under l y i ng t or t i ous act s t hat  cause t he har m. " 45  The Rest at ement  

( Second)  of  Tor t s i l l ust r at es t hi s poi nt  as f ol l ows:  

[ F] or  a nui sance t o exi st  t her e must  be har m t o 
anot her  or  t he i nvasi on of  an i nt er est ,  but  t her e need 
not  be l i abi l i t y  f or  i t .   I f  t he conduct  of  t he 
def endant  i s not  a k i nd t hat  subj ect s hi m t o 
l i abi l i t y  .  .  .  t he nui sance exi st s,  but  he i s not  
l i abl e f or  i t . 46 

                                                                                                                                                             
The cl ai ms i n t hi s case i nvol ve c l ai ms f or  negl i gence 
based on t he oper at i on,  mai nt enance and i nspect i on of  
t he t unnel  on or  af t er  August  7,  1992.   Evi dence of  
event s pr i or  t o August  7,  1992,  was admi t t ed and may 
be consi der ed by you i nsof ar  as i t  bear s on t he 
knowl edge of  t he par t i es and act i ons of  t he par t i es 
af t er  August  7,  1992.  

44 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶59.   

An accompanyi ng f oot not e at  ¶59 n. 18 i n Ci t y of  Mi l waukee 
r eads:   " Thus,  t he cour t  of  appeal s i n t he i nst ant  case 
mi sst at ed t he l aw when i t  concl uded t hat  § 893. 80( 4)  i mmuni zes a 
muni ci pal i t y f r om a cause of  act i on al l egi ng negl i gence but  not  
a nui sance cl ai m t hat  i s based i n negl i gence.   Milwaukee Metro. 
Sewerage Dist. [v. City of Milwaukee], 2003 WI  App 209,  ¶22,  267 
Wi s.  2d 688,  671 N. W. 2d 346. "   

45 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶25.  

46 I d.  ( quot i ng Rest at ement  ( Second)  of  Tor t s § 821A cmt .  c 
( emphasi s i n Ci t y of  Mi l waukee) ) .  
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¶180 As Ci t y of  Mi l waukee made cl ear :   

[ I ] t  i s  i ncor r ect  t o speak of  nui sance " as i t sel f  a 
t ype of  l i abi l i t y- f or mi ng conduct  .  .  .  . " 47  

.  .  .  .  

Focusi ng t he i mmuni t y anal ysi s on t he char act er  of  t he 
t or t i ous act s under l y i ng t he nui sance i s i mpor t ant  f or  
t wo r easons.   Fi r st ,   .  .  .  l i abi l i t y  f or  nui sance i s  
i t sel f  dependent  upon whet her  t he under l y i ng t or t i ous 
conduct  i s act i onabl e.   Second,  and mor e i mpor t ant l y,  
Wi s.  St at .  § 893. 80( 4)  does not  i mmuni ze 
muni ci pal i t i es f or  cer t ai n r esul t s;  r at her ,  i mmuni t y 
i s pr ovi ded f or  cer t ai n act s. 48 

¶181 I ndeed,  i n cont r ast  t o i t s ot her  st at ement s,  t he 

maj or i t y opi ni on i t sel f  r ecogni zes t hat  " when a pl ai nt i f f  seeks 

equi t abl e or  i nj unct i ve r el i ef  agai nst  a muni ci pal  ent i t y,  a 

cour t  must  f i r st  answer  t he t hr eshol d quest i on of  whet her  

i mmuni t y appl i es.   I f  a cour t  concl udes t hat  t he act i ons t he 

pl ai nt i f f  i s  seeki ng t o st op t hr ough a sui t  i n equi t y ar e 

l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al ,  t hen 

t he sui t  must  be di smi ssed because t he gover nment al  ent i t y i s 

pr ot ect ed by i mmuni t y. "   Maj or i t y op. ,  ¶66;  see al so i d. ,  ¶64.       

¶182 I n sum,  t he maj or i t y opi ni on cannot  use t he Di st r i ct ' s 

al l eged negl i gent  desi gn or  const r uct i on of  t he Tunnel  i n 

det er mi ni ng t he Di st r i ct ' s  l i abi l i t y ,  because t hose act i ons 

woul d be pr ot ect ed by i mmuni t y.   The maj or i t y has not  poi nt ed t o 

any of  t he Di st r i ct ' s  al l eged negl i gent  oper at i on and 

mai nt enance of  t he Tunnel  t hat  i s  not  i n compl i ance wi t h t he 

                                                 
47 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶26 ( quot i ng 

Rest at ement  ( Second)  of  Tor t s § 822 cmt .  c ( emphasi s added) ) .  

48 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶59 n. 17 ( emphasi s i n 
or i gi nal ) .  
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manner  i n whi ch t he Tunnel  was desi gned.   The Tunnel  i s  not  

br oken;  i t  i s  f unct i oni ng i n compl i ance wi t h t he " pl an adopt ed, "  

as i t  was desi gned t o f unct i on.   Ther ef or e,  t o cr eat e l i abi l i t y ,  

t he maj or i t y opi ni on must  asser t  t hat  t he Di st r i ct  negl i gent l y  

mai nt ai ned a pr i vat e nui sance,  t hat  i s ,  t hat  i t s  conduct  ( i t s 

f ai l i ng t o r epai r  t he Tunnel ,  whi ch was oper at i ng as desi gned)  

f ai l ed t o f ul f i l l  a mi ni st er i al  dut y t o abat e.    

¶183 The maj or i t y opi ni on i gnor es t he cl ear  di r ect i ve i n 

Ci t y of  Mi l waukee t hat  " [ a]  muni ci pal i t y i s i mmune f r om sui t  f or  

nui sance i f  t he nui sance i s pr edi cat ed on negl i gent  act s t hat  

ar e di scr et i onar y i n nat ur e. " 49  The maj or i t y opi ni on bends t hat  

c l ear  r ul e t o hol d t hat  t he mai nt enance of  a nui sance i t sel f  i s 

t he act  whi ch i s not  di scr et i onar y i n nat ur e.   Accor di ng t o t he 

maj or i t y opi ni on,  no l onger  i s t he act  ( t hat  cr eat es t he r esul t )  

t he basi s f or  l i abi l i t y ,  but  r at her  t he r esul t  ( t he nui sance)  

cr eat es l i abi l i t y  no mat t er  what  act  caused t hat  r esul t . 50 

¶184 To r epeat ,  nei t her  Bost co nor  t he maj or i t y opi ni on has 

al l eged t hat  t he Tunnel  i s  mal f unct i oni ng.   I f  t he Deep Tunnel  

i s  f unct i oni ng as desi gned,  i n compl i ance wi t h t he " pl an 

adopt ed"  and i t  i s  not  br oken,  t hen,  accor di ng t o Ci t y of  

Mi l waukee and Al l st at e ( and Wel ch & Anhal t ) ,  t he Di st r i ct  does 

not  have a mi ni st er i al  dut y t o r epai r  i t .  

                                                 
49 I d. ,  ¶8 ( emphasi s added) .  

50 Case l aw and bl ack l et t er  l aw i nst r uct  t hat  a nui sance 
i t sel f  i s  not  a t ype of  l i abi l i t y- f or mi ng conduct  and t hat  
i mmuni t y i s gr ant ed f or  cer t ai n act s,  not wi t hst andi ng t hei r  
r esul t s.   Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶59 n. 17 ( " Wi s.  
St at .  § 893. 80( 4)  does not  i mmuni ze muni ci pal i t i es f or  cer t ai n 
r esul t s;  r at her ,  i mmuni t y i s pr ovi ded f or  cer t ai n act s. " ) .  
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I I  

¶185 The second er r at um i s a cont i nuat i on of  t he maj or i t y 

opi ni on' s bai t - and- swi t ch appr oach t o Ci t y of  Mi l waukee and 

pr ecedent .   Af t er  pr omi si ng t o adher e t o Ci t y of  Mi l waukee,  t he 

maj or i t y opi ni on cont r avenes Ci t y of  Mi l waukee by r evi v i ng and 

r ei nvi gor at i ng cases t hat  Ci t y  of  Mi l waukee si gni f i cant l y pul l ed 

back.   

¶186 The maj or i t y opi ni on r epeat edl y asser t s ( somet i mes i n 

s l i ght l y di f f er ent  l anguage)  t he pr oposi t i on t hat  " t her e i s no 

di scr et i on as t o mai nt ai ni ng t he [ sewer  syst em]  so as not  t o 

cause i nj ur y. " 51  I n doi ng so,  t he maj or i t y opi ni on depends i n 

l ar ge par t  f or  t hi s r ef r ai n on cases t hat  have been cal l ed i nt o 

doubt  by subsequent  case l aw,  especi al l y Ci t y of  Mi l waukee.   I n 

Ci t y of  Mi l waukee,  t hi s cour t  expl i c i t l y  cast  doubt  on case l aw 

pr ecedi ng Hol yt z and t he enact ment  of  Wi s.  St at .  § 893. 80 

( Wi nchel l ) 52 and on some post - Hol yt z and post - § 893. 80 cases 

                                                 
51 Maj or i t y op. ,  ¶¶4,  60,  95 ( quot i ng Meni ck,  200 Wi s.  2d at  

745) .   See al so maj or i t y op. ,  ¶¶33,  43 n. 25,  51.  

52 Wi nchel l  v.  Ci t y of  Waukesha,  110 Wi s.  101,  85 N. W.  668 
( 1901) ,  i s  c i t ed by t he maj or i t y opi ni on at  ¶¶4 n. 4,  35 n. 18,  
69,  95 n. 38,  f or  t he pr oposi t i on t hat  t he " l egi sl at i ve aut hor i t y 
t o i nst al l  a sewer  syst em car r i es no i mpl i cat i on of  aut hor i t y t o 
cr eat e or  mai nt ai n a nui sance" ;  t he " aut hor i t y gr ant ed t o 
muni ci pal i t i es .  .  .  t o const r uct  sewer s,  [ i s ]  subj ect  t o t he 
gener al  l egal  r est r i ct i ons r est i ng upon such cor por at i ons 
f or bi ddi ng i nvasi on of  pr i vat e r i ght s by cr eat i on of  nui sance or  
ot her wi se, " ;  t he " l egi s l at i ve aut hor i t y t o i nst al l  a sewer  
syst em car r i es no i mpl i cat i on of  aut hor i t y t o cr eat e or  mai nt ai n 
a nui sance,  and t hat  i t  mat t er s not  whet her  such nui sance 
r esul t s f r om negl i gence or  f r om t he pl an adopt ed.  I f  such 
nui sance be cr eat ed,  t he same r emedi es may be i nvoked as i f  t he 
per pet r at or  wer e an i ndi v i dual " ;  and t hus,  t he muni ci pal  ent i t y 
has an obl i gat i on t o abat e a pr i vat e nui sance t he ent i t y caused,  
whi ch may i ncl ude equi t abl e r el i ef .  



No.   2007AP221. ssa 

 

27 
 

( Cost as, 53 Hi l l cr est , 54 Meni ck, 55 and Wel ch56) .   Thus once agai n 

t he maj or i t y opi ni on has bai t ed us wi t h a pr omi se t o adher e t o 

Ci t y of  Mi l waukee but  has audaci ousl y r epudi at ed Ci t y of  

Mi l waukee.  

                                                 
53 Cost as v.  Ci t y of  Fond du Lac,  24 Wi s.  2d 409,  129 

N. W. 2d 217 ( 1964) ,  i s  c i t ed by t he maj or i t y opi ni on at  ¶¶31,  33,  
35,  41 n. 22,  64,  69,  70,  f or  t he pr oposi t i on t hat  a nui sance can 
exi st  even t hough a sewage pl ant  was bui l t  and oper at ed i n 
compl i ance wi t h st at e pl ans and r egul at i ons;  a pr i vat e 
i ndi v i dual  can br i ng an act i on f or  t he i nj unct i ve r el i ef  of  
abat ement  of  a pr i vat e nui sance agai nst  a muni ci pal  ent i t y;  t he 
muni ci pal  ent i t y ' s f ai l ur e t o abat e t hat  nui sance caused by t he 
negl i gent  mai nt enance of  t he syst em or  st r uct ur e af t er  i t  has 
not i ce i s not  a di scr et i onar y act  t hat  may be ent i t l ed t o 
i mmuni t y;  but  " gener al l y t he means wher eby [ a]  nui sance i s t o be 
abat ed i s l ef t  t o t he di r ect i on of  t he def endant  t or t f easor . "  

54 Hi l l cr est  Gol f  & Count r y Cl ub v.  Ci t y of  Al t oona,  135 
Wi s.  2d 431,  400 N. W. 2d 493 ( Ct .  App.  1986) ,  i s  c i t ed by t he 
maj or i t y opi ni on at  ¶¶4,  63,  64,  95,  f or  t he pr oposi t i on t hat  
t he " cr eat i on and mai nt enance of  pr i vat e nui sances ar e s i mpl y 
not  r ecogni zed as l egi s l at i ve act s subj ect  t o pr ot ect i on under  
sec.  893. 80( 4) , "  and t he muni c i pal  ent i t y ' s f ai l ur e t o abat e 
t hat  nui sance caused by t he negl i gent  mai nt enance of  t he syst em 
or  st r uct ur e af t er  i t  has not i ce i s not  a di scr et i onar y act  t hat  
may be ent i t l ed t o i mmuni t y.  

55 Meni ck v.  Ci t y of  Menasha,  200 Wi s.  2d 737,  547 
N. W. 2d 778 ( Ct .  App.  1995) ,  i s  c i t ed by t he maj or i t y opi ni on at  
¶¶4,  36,  37,  60,  95,  f or  t he pr oposi t i on t hat  a muni ci pal  ent i t y  
does not  enj oy i mmuni t y f r om an act i on f or  negl i gent  cr eat i on of  
a pr i vat e nui sance;  and " t her e i s no di scr et i on as t o 
mai nt ai ni ng [ a sewer ]  syst em so as not  t o cause i nj ur y t o 
r esi dent s. "  

56 Wel ch v.  Ci t y of  Appl et on,  2003 WI  App 133,  265 
Wi s.  2d 688,  666 N. W. 2d 511,  i s c i t ed by t he maj or i t y opi ni on at  
¶¶4,  34,  37 & n. 20,  95,  f or  t he pr oposi t i on t hat  t her e i s a 
l ongst andi ng r ul e t hat  gener al l y muni ci pal  ent i t i es ar e not  
shi el ded f r om l i abi l i t y  f or  mai nt ai ni ng a pr i vat e nui sance;  and 
" no st at ut or y or  common l aw i mmuni t y doct r i ne empower s a publ i c 
body t o mai nt ai n a pr i vat e nui sance. "   Ul t i mat el y t hough,  t he 
cour t  of  appeal s concl uded t hat  t he Ci t y ' s mai nt enance of  i t s  
st or m sewer  was not  a pr i vat e nui sance.  
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¶187 The maj or i t y opi ni on r epeat edl y r ef er s t o Wi nchel l  v.  

Ci t y of  Waukesha,  110 Wi s.  101,  85 N. W.  668 ( 1901) .   Maj or i t y 

op. ,  ¶¶4 n. 4,  35 n. 18,  69,  95 n. 38.   Thi s cour t  deci ded Wi nchel l  

i n 1901,  mor e t han 60 year s bef or e Hol yt z and t he enact ment  of  

Wi s.  St at .  § 893. 80 and bef or e t he ext ensi ve subsequent  case l aw 

i nt er pr et i ng t he st at ut e.   Not  sur pr i s i ngl y t hen,  Wi nchel l  has 

been cal l ed i nt o quest i on r epeat edl y s i nce 1963 as t o i t s 

per suasi veness and pr ecedent i al  val ue i n a post - Hol yt z,  post -

Wi s.  St at .  § 893. 80 wor l d. 57     

¶188 Even Hol yt z i t sel f  cal l ed i nt o quest i on al l  of  t he 

case l aw t hat  came bef or e i t  and gave cr edence t o t he i dea t hat  

any cour t  deci s i on publ i shed bef or e June 5,  1962,  r el at i ng t o 

gover nment  i mmuni t y i s suspect . 58  Hol yt z ai med t o change t he l aw 

t hat  was i n t he cour t ' s  v i ew " knee- deep i n l egal  esot er i ca:  

e. g. ,  gover nment al  f unct i on v.  pr opr i et ar y f unct i on;  

r el at i onshi p of  gover nor  t o gover ned, "  and had " r esul t ed i n some 

hi ghl y ar t i f i c i al  j udi c i al  di st i nct i ons. " 59    

¶189 Al t hough t he maj or i t y opi ni on r el i es on Wi nchel l ,  i t  

spends even mor e t i me and space on Cost as v.  Ci t y of  Fond du 

Lac,  24 Wi s.  2d 409,  129 N. W. 2d 217 ( 1964) .   Maj or i t y op. ,  ¶¶31,  

                                                 
57 See,  e. g. ,  Ci t y  of  Mi l waukee,  277 Wi s.  2d 635,  ¶¶51- 53 

n. 12,  14.   The cour t  of  appeal s i n Ci t y of  Mi l waukee r el i ed on 
Wi nchel l .   The supr eme cour t  t hen char act er i zed Wi nchel l  as a 
case based on obsol et e l ogi c.  

58 Al so see pr e- Hol yt z cases ci t ed i n t he concur r ence at  ¶16 
n. 11 ( c i t i ng Chr i st i an v.  Ci t y of  New London,  234 Wi s.  123,  129,  
290 N. W.  621 ( 1940) ;  Mi t chel l  Real t y Co.  v.  Ci t y of  West  Al l i s ,  
184 Wi s.  352,  363,  199 N. W.  390 ( 1924) ) .      

59 Hol yt z,  17 Wi s.  2d at  30.  
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33,  35,  41 n. 21,  64,  70.   Even t hough Cost as was deci ded i n 

1964——post - Hol yt z and post - § 893. 80——t he Cost as cour t  based i t s 

hol di ng on Wi nchel l  and di d not  ment i on ei t her  Hol yt z or  Wi s.  

St at .  § 893. 80. 60  I ndeed,  Cost as does not  even ment i on t he 

phr ase or  not i on of  gover nment  i mmuni t y.   

¶190 Cost as r el i ed heavi l y on Wi nchel l  and over t ur ned an 

obser vat i on made i n Hassl i nger  v .  Vi l l age of  Har t l and,  234 Wi s.  

201,  207,  290 N. W.  647 ( 1940) ,  t hat  i f  t he sewage t r eat ment  

pl ant  was bui l t  accor di ng t o gover nment  speci f i cat i on and was 

oper at i ng accor di ng t o speci f i cat i on,  t he pl ant  was not  a 

nui sance i n i t s cr eat i on or  oper at i on. 61  The Cost as cour t  

di savowed t hi s obser vat i on.      

¶191 Wi t h r egar d t o Cost as,  Ci t y of  Mi l waukee not ed t hat  

" t he hol di ngs i n Al l st at e I ns.  Co.  v.  Met r opol i t an Sewer age 

Commi ssi on,  80 Wi s.  2d 10,  15,  258 N. W. 2d 148 ( 1977) ,  and Lange 

v.  Town of  Nor way,  77 Wi s.  2d 313,  318,  321,  253 N. W. 2d 240 

( 1977) ,  ef f ect i vel y over r ul ed,  sub si l enci o, "  t he l anguage i n 

Cost as t hat  a c i t y has no i mmuni t y f or  t he " pl an adopt ed"  f or  a 

publ i c wor ks syst em. 62  Cost as has l i mi t ed shel f - l i f e and 

r el evancy f or  t he pr esent  case.    

¶192 The maj or i t y opi ni on t hen di scusses Hi l l cr est ,  Meni ck,  

and Wel ch.   These cases ar e not  good l aw st andi ng f or  t he 

pr oposi t i on f or  whi ch t he maj or i t y opi ni on ci t es t hem,  namel y 

                                                 
60 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶55 n. 14.  

61 See Hi l l cr est ,  135 Wi s.  2d at  440- 41 ( s i mi l ar l y 
i nt er pr et i ng Cost as) .  

62 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶¶55 n. 14,  58 n. 15.  
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t hat  t he " cr eat i on and mai nt enance of  pr i vat e nui sances ar e 

s i mpl y not  r ecogni zed as l egi s l at i ve act s subj ect  t o pr ot ect i on 

under  sec.  893. 80( 4) . " 63  

¶193 The maj or i t y opi ni on ci t es Hi l l c r est ,  t he f i r st  i n t he 

ser i es of  st or m sewer  deci s i ons by t he cour t  of  appeal s,  t o 

suppor t  i t s  v i ew t hat  muni ci pal  ent i t i es ar e not  shi el ded f r om 

l i abi l i t y  f or  mai nt ai ni ng a pr i vat e nui sance.   The al l egat i on 

was t hat  t he syst em di schar ged wat er  t hat  damaged t he 

compl ai nant ' s l and.   Ci t i ng and quot i ng Wi nchel l  and Cost as,  t he 

cour t  of  appeal s concl uded t hat  " [ t ] he cr eat i on and mai nt enance 

of  pr i vat e nui sances ar e s i mpl y not  r ecogni zed as l egi s l at i ve 

act s subj ect  t o pr ot ect i on under  sec.  893. 80( 4) . " 64 

¶194 I n anot her  sewer  case,  Meni ck,  t he sewer  syst em 

f l ooded t he compl ai nant ' s basement .   Rel y i ng on Hi l l cr est ,  t he 

Meni ck cour t  concl uded t hat  " [ t ] he act i ons of  t he Ci t y i n 

oper at i ng and mai nt ai ni ng t he sewer  syst em do not  f al l  wi t hi n 

t he i mmuni t y pr ovi s i on of  § 893. 80. " 65     

¶195 The maj or i t y opi ni on t hen ci t es Wel ch,  anot her  

over f l owi ng sewer  case.   The maj or i t y opi ni on ci t es Wel ch as 

suppor t i ng t he f ol l owi ng:   " Thi s dut y t o abat e ar i ses f r om t he 

l ongst andi ng r ul e t hat  gener al l y muni ci pal  ent i t i es ar e not  

shi el ded f r om l i abi l i t y  f or  mai nt ai ni ng a pr i vat e nui sance. "   

Maj or i t y op. ,  ¶34.   I n cont r ast ,  t he cour t  of  appeal s st at ed i n 

                                                 
63 Maj or i t y op. ,  ¶¶4,  63,  95 ( quot i ng Hi l l cr est ,  135 

Wi s.  2d at  439- 40) .  

64 Hi l l cr est ,  135 Wi s.  2d at  439- 40.  

65 Meni ck,  200 Wi s.  2d at  745.  
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Wel ch t hat  t her e was no pr i vat e nui sance i n t hat  case ( as t he 

maj or i t y opi ni on admi t s i n f oot not e 20) ;  t hat  t he c i t y was not  

l i abl e because t he evi dence was t hat  t he sewer  syst em was i n 

wor ki ng or der ,  f unct i oni ng as pl anned;  and t hat  t he muni ci pal  

gover nment  was i mmune f or  t he di scr et i onar y act  of  poor  desi gn. 66  

¶196 The cour t  of  appeal s f ur t her  expl ai ned i n Wel ch t hat  

t he ver b " mai nt ai n"  means " t o keep i n a st at e of  r epai r . " 67  

Ther e,  as her e,  " i t  i s  undi sput ed"  t hat  t he sewer  syst em was 

wor ki ng as desi gned.   Thus,  accor di ng t o Wel ch,  " t her e was no 

r equi r ed pi pe ' mai nt enance. ' " 68 

¶197 Hi l l cr est ,  Meni ck,  and Wel ch compr i se a set  of  cour t  

of  appeal s deci s i ons based on Wi nchel l ,  Cost as,  and each ot her .   

The maj or i t y opi ni on i gnor es t he f act  t hat  Ci t y of  Mi l waukee and 

ot her  cases r ender ed t hese cases i nef f ect ual . 69  

¶198 Al t hough l anguage i sol at ed f r om t he f ul l  opi ni ons i n 

Wi nchel l ,  Hi l l cr est ,  Meni ck,  and Wel ch can be made t o suppor t  

t he maj or i t y opi ni on,  t hese cases do not  but t r ess t he maj or i t y 

opi ni on' s st ance.   The l anguage and t he cases ar e suspect .    

¶199 I n Ci t y of  Mi l waukee,  Just i ce Wi l cox,  wr i t i ng f or  t he 

s i x- per son maj or i t y,  cal l ed i nt o doubt  t he val i di t y of  t he  

expl anat i ons f or  gover nment  i mmuni t y or  l i abi l i t y  i n t he 

                                                 
66 Wel ch,  265 Wi s.  2d 688,  ¶¶12,  13,  25- 27 ( c i t i ng Anhal t ,  

249 Wi s.  2d 62,  ¶12 ( quot i ng Al l st at e,  80 Wi s.  2d at  15- 16) ) .  

67 Thi s cour t  adopt ed a s i mi l ar  def i ni t i on of  " mai nt enance"  
i n Hocki ng,  326 Wi s.  2d 155,  ¶48.  

68 Wel ch,  265 Wi s.  2d 688,  ¶25.  

69 See,  e. g. ,  But l er ,  282 Wi s.  2d 776,  ¶41.  
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maj or i t y opi ni on' s f avor i t e cour t  of  appeal s  deci s i ons as 

f ol l ows:    

Sever al  cour t  of  appeal s deci s i ons .  .  .  have appl i ed 
t he i mmuni t y st at ut e t o a var i et y of  nui sance cl ai ms 
i nvol v i ng sani t ar y and st or m sewer s and have ut i l i zed 
conf l i c t i ng r at i onal es t o r each r esul t s t hat  ar e not  
ent i r el y consi st ent .  See,  e. g. ,  Wel ch v.  Ci t y of  
Appl et on,  2003 WI  App 133,  265 Wi s.  2d 688,  666 
N. W. 2d 511;  Anhal t  v.  Ci t i es and Vi l l s .  Mut .  I ns.  Co. ,  
2001 WI  App 271,  249 Wi s.  2d 62,  637 N. W. 2d 422;  
Meni ck v.  Ci t y of  Menasha,  200 Wi s.  2d 737,  547 
N. W. 2d 778 ( Ct .  App.  1996) ;  Hi l l cr est  Gol f  & Count r y 
Cl ub v.  Ci t y of  Al t oona,  135 Wi s.  2d 431,  400 
N. W. 2d 493 ( Ct .  App.  1986) [ her ei naf t er  Hi l l cr est ] .  

To t he ext ent  t hese deci s i ons have cr eat ed conf usi on 
i n t he ar ea of  muni ci pal  i mmuni t y f or  nui sances,  such 
conf usi on i s a r esul t  of  t hr ee f act or s.   Fi r st ,  some 
deci s i ons have cont i nued t o r el y on i mmuni t y 
j ur i spr udence t hat  pr edat ed Hol yt z and § 893. 80( 4) .   
See,  e. g. ,  Hi l l cr est ,  135 Wi s.  2d at  438- 41,  400 
N. W. 2d 493.   Second,  some deci s i ons empl oy separ at e 
anal yses f or  negl i gence and nui sances gr ounded i n 
negl i gence.   See,  e. g. ,  Wel ch,  265 Wi s.  2d 688,  ¶¶8-
13,  666 N. W. 2d 511.   Thi r d,  some deci s i ons f ai l  t o 
st r ess t hat  a muni ci pal i t y i s l i abl e f or  i t s  negl i gent  
act s onl y i f  t hose act s ar e per f or med pur suant  t o a 
mi ni st er i al  dut y.   See,  e. g. ,  Anhal t ,  249 Wi s.  2d 62,  
¶26,  637 N. W. 2d 422.   

Focusi ng t he i mmuni t y anal ysi s on t he char act er  of  t he 
t or t i ous act s under l y i ng t he nui sance i s i mpor t ant  f or  
t wo r easons.   Fi r st ,  as di scussed supr a,  l i abi l i t y  f or  
nui sance i s i t sel f  dependent  upon whet her  t he 
under l y i ng t or t i ous conduct  i s act i onabl e.   Second,  
and mor e i mpor t ant l y,  Wi s.  St at .  § 893. 80( 4)  does not  
i mmuni ze muni ci pal i t i es f or  cer t ai n r esul t s;  r at her ,  
i mmuni t y i s pr ovi ded f or  cer t ai n act s.  

Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶59 n. 17. 70  
                                                 

70 See al so Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶¶50- 62.  

I n But l er  v.  Advanced Dr ai nage Syst ems,  I nc. ,  2005 WI  App 
108,  ¶41,  282 Wi s.  2d 776,  698 N. W. 2d 117,  whi ch t he maj or i t y 
opi ni on i gnor es,  t he cour t  of  appeal s r ecogni zed t hi s cour t ' s  
abr ogat i on of  Wel ch and si mi l ar  cases,  expl ai ni ng:  

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST893.80&originatingDoc=I9f7498c3ff7711d99439b076ef9ec4de&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
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¶200 Al t hough Ci t y of  Mi l waukee cast s a s i gni f i cant  shadow 

on t hese cases as " ut i l i z [ i ng]  conf l i c t i ng r at i onal es t o r each 

r esul t s t hat  ar e not  ent i r el y consi st ent , " 71 t he maj or i t y opi ni on 

r ei nst at es,  r ei nvi gor at es,  and per pet uat es t hese i ncompat i bl e 

opi ni ons.      

¶201 The maj or i t y opi ni on poi nt s t o no aut hor i t y asi de f r om 

t he out - of - cont ext  l anguage i n t hi s smal l  subset  of  cour t  of  

appeal s deci s i ons t hat  appear s t o st at e t hat  a muni ci pal  ent i t y  

has a gener al  mi ni st er i al  dut y t o oper at e and mai nt ai n a sewer  

syst em i n a saf e condi t i on f or  nei ghbor i ng pr oper t y owner s.  

¶202 I ndeed,  t he maj or i t y opi ni on at  ¶41 n. 21 di smi sses a 

mor e r ecent  2001 cour t  of  appeal s st or m sewer  case,  Anhal t  v.  

Ci t i es & Vi l l ages Mut ual  I nsur ance Co. , 72 t hat  i s  on poi nt  her e 
                                                                                                                                                             

Wel ch v.  Ci t y of  Appl et on, 2003 WI  App 133,  265 
Wi s.  2d 688,  666 N. W. 2d 511,  and Anhal t  v.  Ci t i es and 
Vi l l s .  Mut .  I ns.  Co. , 2001 WI  App 271,  249 Wi s.  2d 62,  
637 N. W. 2d 422 wer e among t hose [ cases]  expr essl y 
not ed by t he [ supr eme]  cour t  i n Mi l waukee Met r o.  
Sewer age as appl y i ng t he i mmuni t y st at ut e ( because al l  
i nvol ved muni ci pal i t i es)  " ut i l i z i ng conf l i c t i ng 
r at i onal es t o r each r esul t s t hat  ar e not  ent i r el y 
consi st ent . "  277 Wi s.  2d 635,  ¶59 n. 17,  691 
N. W. 2d 658.   Wel ch, t he cour t  obser ved,  er r ed i n 
empl oyi ng a separ at e anal ysi s f or  negl i gence and 
nui sances gr ounded i n negl i gence,  and Anhal t  " f ai l [ ed]  
t o st r ess t hat  a muni ci pal i t y i s l i abl e f or  i t s  
negl i gent  act s onl y i f  t hose act s ar e per f or med 
pur suant  t o a mi ni st er i al  dut y. "   I d.   To t he ext ent  
t hat  ei t her  Wel ch or  Anhal t  suppor t  t he pr oposi t i on 
t hat  a nui sance cl ai m need not  be gr ounded ei t her  i n 
i nt ent i onal  conduct  or  i n ot her wi se act i onabl e 
negl i gence,  t hey ar e no l onger  good l aw on t hat  poi nt  
af t er  Mi l waukee Met r o.  Sewer age.  

71 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶59 n. 17.  

72 Anhal t  v.  Ci t i es & Vi l l s .  Mut .  I ns.  Co. , 2001 WI  App 271,  
249 Wi s.  2d 62,  637 N. W. 2d 422.  
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and under cut s Wi nchel l ,  Cost as,  Hi l l cr est ,  Meni ck,  and Wel ch,  

t he cases t he maj or i t y opi ni on hi ghl i ght s.   I n Anhal t ,  yet  one 

mor e sewer  syst em case,  r esi dent s c l ai med dest r uct i on t o t hei r  

r eal  pr oper t y f r om f l oodi ng.   The t hr ust  of  t he r esi dent s '  

compl ai nt  was t hat  t he c i t y negl i gent l y desi gned,  pl anned,  and 

i mpl ement ed an i nadequat e sewer  syst em t hat  caused a pr i vat e 

nui sance.   The cour t  of  appeal s r evi ewed Wi nchel l ,  Hi l l cr est ,  

and Meni ck,  t he " pr omi nent  cases t hat  appl y t he l aw of  nui sance 

t o hol d muni ci pal i t i es l i abl e f or  damages r esul t i ng f r om t he 

oper at i on of  sewage syst ems. " 73   

¶203 The cour t  of  appeal s decl ar ed i n Anhal t  t hat  no 

aut hor i t y exi st s i mposi ng a posi t i ve dut y on a muni ci pal  ent i t y  

t o keep i t s sewer  syst em cur r ent  wi t h devel opi ng needs or  t o 

r emedy an unt enabl e s i t uat i on. 74  Anhal t  adher es t o Al l st at e,  and 

hol ds t hat  " t he act s of  desi gni ng,  pl anni ng and i mpl ement i ng a 

sewer  syst em ar e di scr et i onar y act s pr ot ect ed under  Wi s.  St at .  

§ 893. 80( 4) . " 75  The syst em i n Anhal t  was oper at i ng i n t he manner  

i n whi ch i t  was desi gned t o oper at e.   Even t hough 46 r esi dent i al  

pr oper t i es wer e subst ant i al l y  damaged by t he Ci t y ' s oper at i on 

and mai nt enance of  t he syst em accor di ng t o t he desi gn i t  

sel ect ed,  t he cour t  of  appeal s hel d t hat  t he r emedy f or  t he 

r esi dent s " l i es i n t hei r  power  t o vot e r at her  t han i n t he 

j udi c i al  syst em. " 76    
                                                 

73 Anhal t ,  249 Wi s.  2d 62,  ¶18.  

74 I d. ,  ¶16.  

75 I d. ,  ¶12 ( c i t i ng Al l st at e,  80 Wi s.  2d at  15- 16) .  

76 Anhal t ,  249 Wi s.  2d 63,  ¶16.   
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¶204 Anhal t ,  a 2001 cour t  of  appeal s  deci s i on,  was f ol l owed 

by Wel ch i n 2003,  and al t hough t he t wo cases " ut i l i zed 

conf l i c t i ng r at i onal es, "  t hey r eached t he same concl usi on:   A 

muni ci pal  ent i t y i s i mmune f r om sui t  f or  i nj ur i es ar i s i ng f r om 

t he desi gn,  pl anni ng,  and i mpl ement at i on of  a sewer  syst em.   The 

ol der  cour t  of  appeal s deci s i ons t hat  r eached a di f f er ent  

concl usi on,  Hi l l cr est  ( 1986)  and Meni ck ( 1996) ,  ar e t he basi s 

f or  t he maj or i t y opi ni on,  whi ch r ef uses t o make t he sl i ght est  

admi ssi on t hat  t he most  r ecent  deci s i ons di r ect l y cont r adi ct  i t s  

hol di ng.  

¶205 Ei ght  year s ago i n Ci t y of  Mi l waukee and shor t l y 

bef or e t hat  i n Physi c i ans Pl us,  t hi s cour t  l abor ed t o synt hesi ze 

t he case l aw on negl i gence,  nui sance,  and gover nment  i mmuni t y 

and l i abi l i t y .   Today,  t he maj or i t y opi ni on i gnor es t hat  

gui dance and r ei nvi gor at es and pr opel s r epudi at ed pr ecedent  t o 

r each a r esul t  t hat  nei t her  Wi s.  St at .  § 893. 80 nor  our  case l aw 

pr esent l y suppor t s.   

I I I  

¶206 I  come t o t he t hi r d er r at um——t he maj or i t y opi ni on' s 

i nt er pr et at i on of  t he st at ut or y  cap on damages i n Wi s.  St at .  

§ 893. 80( 3) .   Even i f  I  agr eed wi t h t he maj or i t y opi ni on t hat  

t he Di st r i ct  i s  l i abl e i n t or t  f or  damages and i nj unct i ve r el i ef  

f or  t he cr eat i on and mai nt enance of  t he pr i vat e nui sance i n t he 

                                                                                                                                                             
I  agr ee wi t h Ci t y of  Mi l waukee and But l er ,  whi ch cr i t i c i ze 

Anhal t ,  249 Wi s.  2d 62,  ¶26,  as f ai l i ng " t o st r ess t hat  a 
muni ci pal i t y i s l i abl e f or  i t s  negl i gent  act s onl y i f  t hose act s 
ar e per f or med pur suant  t o a mi ni st er i al  dut y. "   Ci t y of  
Mi l waukee,  277 Wi s.  2d 635,  ¶59 n. 17;  But l er ,  282 Wi s.  2d 776,  
¶41.   
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pr esent  case,  and I  do not ,  t he maj or i t y opi ni on er r s i n 

concl udi ng t hat  t he st at ut or y cap i n Wi s.  St at .  § 893. 80( 3)  does 

not  l i mi t  t he expendi t ur es a gover nment  ent i t y must  make t o 

compl y wi t h an or der  f or  i nj unct i ve r el i ef  i n a t or t  act i on.    

¶207 Wi sconsi n St at .  § 893. 80( 3)  pr ovi des i n r el evant  par t :    

Except  as pr ovi ded i n t hi s subsect i on,  t he amount  
r ecover abl e by any per son f or  any damages,  i nj ur i es or  
deat h i n any act i on f ounded on t or t  agai nst  
any .  .  .  pol i t i cal  cor por at i on,  gover nment al  
subdi v i s i on or  agency t her eof  and agai nst  t hei r  
of f i cer s,  of f i c i al s,  agent s or  empl oyees f or  act s done 
i n t hei r  of f i c i al  capaci t y or  i n t he cour se of  t hei r  
agency or  empl oyment ,  whet her  pr oceeded agai nst  
j oi nt l y or  sever al l y,  shal l  not  exceed 
$50, 000.  .  .  .  ( emphasi s added) .  

¶208 The maj or i t y opi ni on ( at  ¶¶54- 58)  concl udes t hat  

al t hough t he st at ut or y cap on damages,  i nj ur i es,  or  deat h 

appl i es t o monet ar y damages i n a t or t  act i on,  t he st at ut or y cap 

does not  s i mi l ar l y ext end t o a cour t  or der  di r ect i ng a 

muni ci pal i t y t o abat e a nui sance f ounded on t or t  f or  whi ch i t  i s  

l i abl e.   

¶209 The maj or i t y opi ni on r eaches i t s unr easonabl e and 

absur d r esul t  by not  adher i ng t o t he basi c r ul es of  st at ut or y 

i nt er pr et at i on.    

¶210 The maj or i t y opi ni on' s r easoni ng t ur ns on t he wor ds 

" t he amount  r ecover abl e by any per son"  i n Wi s.  St at .  

§ 893. 80( 3) .   I t  c l ai ms t o gi ve t he phr ase an or di nar y and 

r easonabl e meani ng.   I t  does not .   The maj or i t y opi ni on 

concl udes t hat  i nj unct i ve r el i ef  i s  not  an " amount  r ecover abl e 

by any per son, "  wi t hout  exami ni ng t he or di nar y meani ng of  t hese 
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wor ds or  t he meani ng of  t hese wor ds i n t he cont ext  of  Wi s.  St at .  

§ 893. 80( 3)  and i n t he cont ext  of  § 893. 80 as a whol e.   

¶211 The maj or i t y opi ni on f ai l s t o acknowl edge t hat  i nsof ar  

as a compl ai nant  and a gover nment  ent i t y ar e concer ned,  i n many 

i nst ances t her e i s no subst ant i al  di f f er ence bet ween monet ar y 

damages awar ded t o t he compl ai ni ng par t y so t hat  i t  can r emedy 

i t s i nj ur y and i nj unct i ve r el i ef  di r ect i ng a gover nment  ent i t y  

t o r emedy t he compl ai ni ng par t y ' s i nj ur y. 77  I n ei t her  event ,  t he 

compl ai nant  benef i t s and get s t he r el i ef  i t  sought ,  and t he 

gover nment  ent i t y must  expend f unds.  

¶212 I  concl ude t hat  t he phr ase " t he amount  r ecover abl e by 

any per son f or  any damages"  i n i t s or di nar y and r easonabl e 

meani ng i ncl udes monet ar y damages and equi t abl e,  i nj unct i ve 

r el i ef  agai nst  a muni ci pal  ent i t y i n any act i on f ounded on t or t .  

¶213 My r eadi ng of  t hi s phr ase i s bol st er ed by t he 

l egi s l at i ve pol i cy under l y i ng Wi s.  St at .  § 893. 80( 3) ,  namel y t o 

l i mi t  t he amount  of  f unds expended by a gover nment  ent i t y when 

l i abl e " i n any act i on f ounded on t or t . "     

                                                 
77 The wor d " damages"  i s used i n i t s or di nar y and r easonabl e 

meani ng i n Wi s.  St at .  § 893. 80( 3) .   I n cases i nvol v i ng i nsur ance 
pol i c i es i n whi ch t he i nsur ance company agr eed t o pay " al l  sums 
whi ch t he i nsur ed shal l  become l egal l y obl i gat ed t o pay as 
damages, "  t he cour t  has r ej ect ed an over l y r est r i ct i ve 
def i ni t i on of  t he wor d " damages, "  as under st ood by a r easonabl e 
i nsur ed.   The cour t  r ej ect ed t he not i on t hat  t he wor d " damages"  
does not  encompass t he i nsur ed' s cost s of  compl yi ng wi t h an 
i nj unct i ve decr ee,  r ecogni z i ng t hat  mandat or y i nj unct i ve r el i ef  
may al so be compensat or y i n nat ur e.   See Johnson Cont r ol s,  I nc.  
v.  Empl oyer s I ns.  of  Wausau,  2003 WI  108,  ¶¶31- 44,  264 
Wi s.  2d 60,  665 N. W. 2d 257.  
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¶214 The j ust i f i cat i on f or  l i mi t at i ons on t he amount  t he 

gover nment  expends i n any act i on f ounded on t or t  i s  t o pr ot ect  

t he publ i c pur se whi l e pr ovi di ng some r el i ef  f or  damage caused 

by gover nment  ent i t i es act i ng i n a non- i mmune manner . 78  

Wi sconsi n adopt ed t he concept  of  gover nment  i mmuni t y i n Hayes v.  

Ci t y of  Oshkosh,  33 Wi s.  314,  318 ( 1873) ,  hol di ng:   " I ndi v i dual  

har dshi p or  l oss must  somet i mes be endur ed i n or der  t hat  st i l l  

gr eat er  har dshi p or  l oss t o t he publ i c at  l ar ge or  t he communi t y  

may be aver t ed. "   Al t hough t he maj or i t y opi ni on r eaf f i r ms t he 

const i t ut i onal i t y and r at i onal  basi s f or  such caps, 79 t he 

maj or i t y opi ni on i s obl i v i ous t o t he ext r eme i r ony i n l i mi t i ng 

monet ar y damages i n any act i on f ounded on t or t  t o $50, 000 f or  

publ i c pol i cy r easons,  whi l e r equi r i ng gover nment  ent i t i es t o 

pay as much as i t  t akes t o abat e a nui sance. 80  The i nj unct i ve 

                                                 
78 Wi l l ow Cr eek, 235 Wi s.  2d 409,  ¶33:  

The concer ns over  t he expendi t ur e of  bot h t i me and 
r esour ces appl y wi t h equal  f or ce t o act i ons seeki ng 
i nj unct i ve r el i ef  as t hey do t o act i ons f or  money 
damages.   We r ecogni ze,  however ,  t hat  t he sui t s must  
be based i n t or t  t o gar ner  t he pr ot ect i on of  i mmuni t y 
consi st ent  wi t h t he st at ut e.  

79 See maj or i t y op. ,  ¶¶78- 80,  83;  Sambs v.  Ci t y of  
Br ookf i el d,  97 Wi s.  2d 356,  377,  383,  293 N. W. 2d 504 ( 1980) ;  
St anhope v.  Br own Count y,  90 Wi s.  2d 823,  842,  280 N. W. 2d 711 
( 1979) .   

80 Ot her  cour t s have r ecogni zed t hi s ext r eme i r ony.   See,  
e. g. ,  Andr ews v.  Chevy Chase Bank,  545 F. 3d 570,  575 ( 7t h Ci r .  
2008)  ( " ' [ T] he not i on t hat  Congr ess woul d l i mi t  l i abi l i t y  t o 
$500, 000 wi t h r espect  t o one r emedy whi l e al l owi ng t he sky t o be 
t he l i mi t  wi t h r espect  t o anot her  f or  t he same vi ol at i on st r ai ns 
cr edul i t y. ' "  ( quot i ng McKenna v.  Fi r st  Hor i zon Home Loan Cor p. ,  
475 F. 3d 418,  424 ( 1st  Ci r .  2007) ) ) .  
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r el i ef  gr ant ed i n t he pr esent  case mi ght  cost  t he Di st r i ct  200 

t i mes t he st at ut or y damage cap of  $50, 000.  

¶215 As t hi s cour t  expl ai ned i n Sambs v.  Ci t y of  

Br ookf i el d,  97 Wi s.  2d 356,  293 N. W. 2d 504 ( 1980) ,  " The 

l egi s l at ur e' s goal  af t er  Hol yt z  was t o del i neat e t he l i abi l i t y  

t o whi ch gover nment al  uni t s woul d be exposed as a r esul t  of  

Hol yt z,  t o r educe t he f i nanci al  st r ai n,  and t o enabl e t he 

gover nment al  uni t s t o pl an f or  t he r i sk of  such l i abi l i t y . " 81 

¶216 The cour t  of  appeal s got  i t  r i ght :   

The " ' not i on t hat  [ t he l egi s l at ur e]  woul d l i mi t  
l i abi l i t y  .  .  .  wi t h r espect  t o one r emedy whi l e 
al l owi ng t he sky t o be t he l i mi t  wi t h r espect  t o 
anot her  f or  t he same vi ol at i on st r ai ns cr edul i t y ' "  
( c i t at i on omi t t ed) .  

Fr om t he st andpoi nt  of  t he publ i c t r easur y,  t her e i s 
l i t t l e di f f er ence i n pr act i ce bet ween a monet ar y 
damage awar d gi ven t o a pl ai nt i f f  t o r emedy i t s har m 
and an i nj unct i on or der  r equi r i ng t he def endant  t o 
abat e t he har m. 82 

¶217 We ar e r equi r ed t o r ead st at ut es so t hat  no par t  i s  

r ender ed meani ngl ess or  super f l uous and so t hat  t he st at ut e i s 

not  r ender ed unr easonabl e or  absur d.   The maj or i t y opi ni on 

r ender s t he st at ut or y damage cap i n t he st at ut e meani ngl ess and 

                                                 
81 Sambs,  97 Wi s.  2d at  373.   For  pur poses of  pl anni ng and 

budget i ng f or  l i abi l i t y  and l i t i gat i on,  damages up t o $50, 000 
and unl i mi t ed i nj unct i ve r el i ef  ar e not  i nt er changeabl e.   See 
Fi ggs v.  Ci t y of  Mi l waukee,  121 Wi s.  2d 44,  52,  357 N. W. 2d 548 
( 1984) .  

82 Bost co,  334 Wi s.  2d 620,  ¶¶131,  133 ( c i t i ng Andr ews v.  
Chevy Chase Bank,  545 F. 3d 570,  575 ( 7t h Ci r .  2008) ) .  
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super f l uous,  unr easonabl e,  and absur d t o a s i gni f i cant  ext ent  by 

gr ant i ng unl i mi t ed i nj unct i ve r el i ef . 83   

¶218 For  t he r easons set  f or t h,  I  concl ude t hat  t he Wi s.  

St at .  § 893. 80( 3)  cap appl i es t o i nj unct i ve r el i ef  i n t he 

pr esent  case.      

I V 

¶219 I  now t ur n t o t he maj or i t y opi ni on' s er r oneous 

i nt er pr et at i on of  Wi s.  St at .  § 893. 80( 3) ,  ( 4) ,  and ( 5) .   

                                                 
83 The maj or i t y opi ni on ci t es t o Li st er  v.  Boar d of  Regent s 

of  t he Uni ver si t y of  Wi sconsi n Syst em,  72 Wi s.  2d 282,  304,  240 
N. W. 2d 610 ( 1976)  and Scar paci  v.  Mi l waukee Count y. ,  96 
Wi s.  2d 663,  691,  292 N. W. 2d 816 ( 1980) ,  f or  t he pr oposi t i on 
t hat  " t he publ i c  pol i cy consi der at i ons t hat  have pr ompt ed cour t s  
t o gr ant  subst ant i ve i mmuni t y f or  monet ar y damages do not  appl y 
wi t h equal  f or ce t o act i ons f or  decl ar at or y or  i nj unct i ve 
r el i ef . "   Maj or i t y op. ,  ¶62.   These cases ar e not  per t i nent  t o 
t he pr esent  case.   Bot h Li st er  & Scar paci  addr essed t he 
l i abi l i t y  of  i ndi v i dual  gover nment  of f i cer s and enj oi ned t hem 
f r om act i ng i n t he f ut ur e,  unl i ke t he pr esent  case i n whi ch 
i nj unct i ve r el i ef  wi l l  r equi r e t he Di st r i ct  t o act  and t o i ncur  
expenses i n t he f ut ur e.   Li st er ,  72 Wi s.  2d at  303.  

For  comment s i ndi cat i ng t hat  pr ovi s i ons and l i mi t s i n Wi s.  
St at .  § 893. 80 appl y t o i nj unct i ve r el i ef ,  see Wi l l ow Cr eek,  235 
Wi s.  2d 409,  ¶36 ( gover nment  i mmuni t y pr ovi s i ons i n Wi s.  St at .  
§ 893. 80( 4)  gover n sui t  f ounded on t or t  agai nst  a t own f or  money 
damages and i nj unct i ve r el i ef ;  " Al t hough i mmuni t y ser ves as a 
bar  t o bot h money damages and i nj unct i ve r el i ef  based i n t or t ,  
muni ci pal i t i es do not  benef i t  f r om t he shi el d of  i mmuni t y i n 
act i ons seeki ng decl ar at or y r el i ef "  ( emphasi s  added) ) .   The 
maj or i t y opi ni on ( ¶59 n. 32)  r ewr i t es Wi l l ow Cr eek t o mean t hat  
because Wi s.  St at .  § 893. 80( 3)  al l ows a decl ar at or y j udgment  
act i on ( an equi t abl e non- monet ar y r emedy) ,  t hen i nj unct i ve 
r el i ef  i n a t or t  sui t  ( al so an equi t abl e monet ar y r emedy)  i s 
s i mi l ar l y per mi t t ed.   See al so E- Z Rol l  Of f ,  LLC v.  Count y of  
Onei da,  2011 WI  71,  ¶¶21- 24,  28,  335 Wi s.  2d 720,  800 N. W. 2d 421 
( expl ai ni ng t he f act or s t o consi der  t o det er mi ne whet her  cer t ai n 
act i ons ar e exempt  f r om not i ce of  c l ai m r equi r ement s f ound i n 
Wi s.  St at .  § 893. 80;  cour t  hel d t hat  a c l ai m f or  v i ol at i on of  a 
st at e ant i t r ust  st at ut e,  ch.  133,  whi ch pr ovi des f or  i nj unct i ve 
r el i ef ,  i s  subj ect  t o § 893. 80( 1) ) .  
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Accor di ng t o t he maj or i t y opi ni on,  t hese pr ovi s i ons do not  appl y 

t o sui t s f or  or  c l ai ms f or  i nj unct i ve r el i ef  i n act i ons f ounded 

on t or t .   Maj or i t y op. ,  ¶¶59- 80.   The maj or i t y opi ni on del i ver s 

a pot pour r i  of  ar gument s t o suppor t  i t s  t hesi s but  i gnor es t he 

t ext  of  Wi s.  St at .  § 893. 80( 3) ,  whi ch we di scussed above;  t he 

t ext s of  § 893. 80( 4)  and § 893. 80( 5) ;  and case l aw pr ecedent  

i nt er pr et i ng t hese pr ovi s i ons.  

¶220 Subsect i on ( 4)  i s br oadl y wor ded:  " [ N] or  may any sui t  

be br ought  agai nst  such cor por at i on,  subdi v i s i on or  agency or  

vol unt eer  f i r e company or  agai nst  i t s  of f i cer s,  of f i c i al s,  

agent s or  empl oyees f or  act s done i n t he exer ci se of  

l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  

f unct i ons"  ( emphasi s added) . 84  Subsect i on ( 4)  bar s " any sui t "  

agai nst  any gover nment al  subdi v i s i on f or  act s done i n t he 

exer ci se of  l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al ,  or  quasi -

j udi c i al  f unct i ons.   Subsect i on ( 4)  appl i es t o Bost co' s l awsui t .   

¶221 The Cour t  expl ai ned i n Wi l l ow Cr eek Ranch,  L. L. C.  v.  

Town of  Shel by, 2000 WI  56,  235 Wi s.  2d 409,  611 N. W. 2d 693,  

t hat  t he t er m " any sui t "  i ncl udes i nj unct i ve r el i ef  based on 

t or t :   

                                                 
84 Wi sconsi n St at .  § 893. 80( 4)  pr ovi des as f ol l ows:  

No sui t  may be br ought  agai nst  any vol unt eer  f i r e 
company or gani zed under  ch.  213,  pol i t i cal  
cor por at i on,  gover nment al  subdi v i s i on or  any agency 
t her eof  f or  t he i nt ent i onal  t or t s of  i t s  of f i cer s,  
of f i c i al s,  agent s or  empl oyees nor  may any sui t  be 
br ought  agai nst  such cor por at i on,  subdi v i s i on or  
agency or  vol unt eer  f i r e company or  agai nst  i t s  
of f i cer s,  of f i c i al s,  agent s or  empl oyees f or  act s done 
i n t he exer ci se of  l egi s l at i ve,  quasi - l egi s l at i ve,  
j udi c i al  or  quasi - j udi c i al  f unct i ons.  
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The " any sui t "  l anguage cont ai ned i n t he i mmuni t y 
st at ut e,  however ,  does not  l i mi t  sui t s t o money 
damages i n t or t  but  al so encompasses i nj unct i ve r el i ef  
based i n t or t .   Thi s i nt er pr et at i on f ur t her s t he 
pol i cy r at i onal es under l y i ng t or t  i mmuni t y t hat  
of f i c i al s not  be " undul y hamper ed or  i nt i mi dat ed i n 
t he di schar ge of  t hei r  f unct i ons by t hr eat  of  l awsui t  
or  per sonal  l i abi l i t y . " 85 

¶222 Per mi t t i ng Bost co t o get  r el i ef  f or  a negl i gence cl ai m 

t hr ough t he back door  by br i ngi ng a sui t  f or  i nj unct i ve r el i ef  

f or  a nui sance ( based on negl i gence)  " cont r avenes t he gover nment  

i mmuni t y pol i cy of  t hi s St at e set  f or t h i n Wi s.  St at .  

§ 893. 80( 4)  and consequent l y woul d not  ser ve t he ends of  

j ust i ce. " 86 

¶223 Subsect i on ( 5)  i s al so ver y br oadl y wor ded:  " [ T] he 

pr ovi s i ons and l i mi t at i ons of  t hi s sect i on [ 893. 80]  shal l  be 

excl usi ve and shal l  appl y t o al l  c l ai ms agai nst  .  .  .  a 

gover nment al  subdi v i s i on"   ( emphasi s added) .  

¶224 Wi sconsi n St at .  § 893. 80( 5)  r eads as f ol l ows:  

Except  as pr ovi ded i n t hi s subsect i on,  t he pr ovi s i ons 
and l i mi t at i ons of  t hi s sect i on shal l  be excl usi ve and 
shal l  appl y t o al l  c l ai ms agai nst  a vol unt eer  f i r e 
company or gani zed under  ch.  213,  pol i t i cal  
cor por at i on,  gover nment al  subdi v i s i on or  agency or  
agai nst  any of f i cer ,  of f i c i al ,  agent  or  empl oyee 
t her eof  f or  act s done i n an of f i c i al  capaci t y or  t he 
cour se of  hi s or  her  agency or  empl oyment .   When 
r i ght s or  r emedi es ar e pr ovi ded by any ot her  s t at ut e 
agai nst  any pol i t i cal  cor por at i on,  gover nment al  
subdi v i s i on or  agency or  any of f i cer ,  of f i c i al ,  agent  

                                                 
85 Wi l l ow Cr eek,  235 Wi s.  2d 409,  ¶33 ( quot i ng Scar paci ,  96 

Wi s.  2d at  682 ( c i t i ng Li st er ,  72 Wi s.  2d at  299) ) .  

86 Scot t ,  262 Wi s.  2d 127,  ¶4;  see al so i d. ,  ¶55 ( decl ar i ng 
t hat  per mi t t i ng damages t hr ough t he back door  of  a pr omi ssor y 
est oppel  c l ai m,  an equi t abl e c l ai m,  based on t he same 
al l egat i ons as a negl i gence cl ai m cont r avenes Wi s.  St at .  
§ 893. 80( 4)  and does not  ser ve t he ends of  j ust i ce) .  
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or  empl oyee t her eof  f or  i nj ur y,  damage or  deat h,  such 
st at ut e shal l  appl y and t he l i mi t at i ons i n sub.  ( 3)  
shal l  be i nappl i cabl e.  

¶225 Two sent ences compr i se subsect i on ( 5) .   I  shal l  

exami ne each i n t ur n.  

¶226 The pl ai n l anguage of  t he f i r st  sent ence of  Wi s.  St at .  

§ 893. 80( 5)  i ncl udes t he wor ds " excl usi ve"  and " al l  c l ai ms"  t o 

expl ai n t hat  t he pr ovi s i ons and l i mi t at i ons ( i ncl udi ng t he 

monet ar y l i mi t at i ons i n subsect i on ( 3) )  ar e " excl usi ve"  and 

appl y t o " al l  c l ai ms"  br ought  i n t or t .   Thi s ver y br oad,  al l -

i ncl usi ve l anguage set s t he st age and t one f or  i nt er pr et i ng t hi s 

subsect i on.  

¶227 The maj or i t y opi ni on cur i ousl y ski ps over  t he wor d 

" excl usi ve"  and t he phr ase " shal l  appl y t o al l  c l ai ms. "   I nst ead 

t he maj or i t y opi ni on r easons t hat  Wi s.  St at .  § 893. 80( 3)  ( i ndeed 

al l  of  § 893. 80)  i s s i l ent  about  equi t abl e r el i ef  and t her ef or e,  

t hat  subsect i ons ( 3) ,  ( 4) ,  and ( 5)  do not  gover n act i ons i n 

equi t y f ounded on t or t .   Maj or i t y op. ,  ¶¶55- 59,  61.   

¶228 Cl ear l y a r equest  f or  i nj unct i ve r el i ef  f ounded on 

t or t  i s  a c l ai m t hat  f i t s  wi t hi n t he st at ut or y phr ase i n Wi s.  

St at .  § 893. 80( 5) :  " al l  c l ai ms. "   I ndeed,  Count  I I  of  Bost co' s 

compl ai nt  i s  l abel ed " Cl ai m"  and r equest s equi t abl e r el i ef .   

Count  I I  of  t he compl ai nt  al l eges t he cl ai m of  a cont i nui ng 

nui sance ( based on negl i gence)  and asser t s t hat  abat ement  by 

concr et e l i ni ng or  r echar ge wel l s i s t he pr oper  r el i ef .  

¶229 Sect i on 893. 80 i s not  s i l ent  about  i nj unct i ve r el i ef  

i n t or t  c l ai ms,  as t he maj or i t y opi ni on pr ocl ai ms.   Subsect i on 

( 4)  addr esses " any sui t "  and subsect i on ( 5)  addr esses " al l  

c l ai ms"  agai nst  a gover nment  ent i t y.   The wor ds " any sui t , "  
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" excl usi ve, "  and " al l  c l ai ms"  ar e al l - encompassi ng.   The onl y 

r easonabl e i nt er pr et at i on i s t hat  a c l ai m f or  i nj unct i ve r el i ef  

f ounded on t or t  i s  wi t hi n t he al l - i ncl usi ve scope of  t he wor ds 

" any sui t "  and " al l  c l ai ms"  and t hat  § 893. 80 i s an " excl usi ve"  

pr ovi s i on.     

¶230 I n pur sui ng i t s myt h of  s i l ence i n r egar d t o equi t abl e 

r el i ef  under  Wi s.  St at .  § 893. 80,  t he maj or i t y opi ni on ( ¶¶57- 58,  

63)  l eans on Har kness v.  Pal myr a- Eagl e School  Di st r i ct ,  157 

Wi s.  2d 567,  460 N. W. 2d 769 ( Ct .  App.  1990) ,  t o suppor t  i t s  

ar gument  t hat  § 893. 80 does not  appl y t o equi t abl e c l ai ms.   The 

maj or i t y opi ni on si dest eps t he f act ,  however ,  t hat  t he Har kness 

deci s i on was cl ear l y and emphat i cal l y over r ul ed i n DNR v.  Ci t y 

of  Waukesha,  184 Wi s.  2d 178,  191,  515 N. W. 2d 888 ( 1994) .    

¶231 Har kness hel d t hat  subsect i on ( 4)  of  § 893. 80 ( bar r i ng 

sui t  f or  l egi s l at i ve act s of  a gover nment  ent i t y)  does not  appl y 

t o equi t abl e r el i ef  and based t hi s concl usi on on t wo pr i or  

cases st at i ng t hat  t he not i ce of  c l ai m r equi r ement s i n Wi s.  

St at .  § 893. 80( 1)  do not  appl y t o equi t abl e c l ai ms.   Har kness 

concl uded t hat  i f  subsect i on ( 1)  does not  appl y t o c l ai ms f or  

i nj unct i ve r el i ef ,  t hen subsect i on ( 4)  does not  appl y t o 

i nj unct i ve r el i ef .   Accor di ngl y ,  t he Har kness cour t  concl uded 

t hat  § 893. 80( 4)  does not  bar  a t eacher ' s equi t abl e c l ai m f or  

r ei nst at ement  t o her  pr evi ous posi t i on.   

¶232 Revi ewi ng t he Har kness pr ecedent  i n DNR v.  Ci t y of  

Waukesha,  t he Supr eme Cour t  st at ed,  " [ W] e now hol d t hat  sec.  

893. 80 appl i es t o al l  causes of  act i on,  not  j ust  t hose i n t or t  

and not  j ust  t hose f or  money damages.   We t her ef or e 
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over r ul e .  .  .  Har kness .  .  .  t o t he ext ent  [ i t ]  hol d[ s]  t hat  

sec.  893. 80( 1)  appl i es onl y t o t or t  c l ai ms and cl ai ms f or  money 

damages. " 87  

¶233 Because Har kness based i t s i nt er pr et at i on of  

subsect i on ( 4)  on case l aw r el at i ng t o subsect i on ( 1) ,  whi ch DNR 

expl i c i t l y  over r ul ed,  Har kness no l onger  r et ai ns any 

pr ecedent i al  val ue r egar di ng subsect i on ( 4) .    

¶234 Johnson v.  Ci t y  of  Edger t on,  207 Wi s.  2d 343,  558 

N. W. 2d 653 ( Ct .  App.  1996) ,  got  i t  r i ght ,  as expl ai ned by Wi l l ow 

Cr eek.   The nar r ow i ssue pr esent ed i n Johnson was whet her  t he 

compl ai nant s wer e per mi t t ed t o seek i nj unct i ve r el i ef  based on 

t hei r  c l ai m of  negl i gence agai nst  t he c i t y.   Af t er  r evi ewi ng t he 

Har kness and DNR cases,  t he cour t  of  appeal s concl uded,  as 

l i mi t ed by Wi l l ow Cr eek,  " t hat  t he of f i c i al  i mmuni t y pr ovi s i ons 

of  § 893. 80( 4) ,  St at s. ,  .  .  .  ar e not  l i mi t ed t o .  .  .  money-

damage act i ons [ f ounded on t or t ] ,  but  ar e equal l y appl i cabl e t o 

[ t or t ]  act i ons whi ch .  .  .  seek i nj unct i ve r el i ef  .  .  .  . " 88 

                                                 
87 DNR v.  Ci t y  of  Waukesha,  184 Wi s.  2d 178,  191,  515 

N. W. 2d 888 ( 1994) ,  over r ul ed t he f ol l owi ng l anguage i n pr i or  
cases:  Kai ser  v.  Ci t y of  Maust on,  99 Wi s.  2d 345,  356,  299 
N. W. 2d 259 ( Ct .  App.  1980)  ( " [ t ] hi s st at ut e appl i es t o c l ai ms 
f or  money damages.   I t  does not  appl y t o a c l ai m f or  equi t abl e 
r el i ef " ) ;  Har kness v.  Pal myr a–Eagl e School  Di st . ,  157 
Wi s.  2d 567,  579,  460 N. W. 2d 769 ( Ct .  App.  1990)  ( " [ w] e have 
f ound no aut hor i t y i ndi cat i ng t hat  i t  appl i es t o equi t abl e or  
i nj unct i ve r el i ef " ) ;  Ni col et  v.  Vi l l age of  Fox Poi nt ,  177 
Wi s.  2d 80,  86,  501 N. W. 2d 842 ( Ct .  App.  1993)  ( " [ t ] he f ul l  
l egi s l at i ve hi st or y c l ar i f i es t hat  sec.  893. 80 never  was 
i nt ended t o appl y t o equi t abl e act i ons" ) .  

88 Johnson v.  Ci t y  of  Edger t on,  207 Wi s.  2d 343,  352,  558 
N. W. 2d 653 ( Ct .  App.  1996) .   See  Wi l l ow Cr eek,  235 Wi s.  2d 409,  
¶¶33- 34 ( l i mi t i ng t he Johnson l anguage t o t or t  act i ons) .  

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST893.80&originatingDoc=I534ce1e6ff5911d9b386b232635db992&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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¶235 The Har kness case has been r el egat ed t o t he wast e bi n 

of  hi st or y.   The maj or i t y opi ni on' s r el i ance on Har kness i s 

mi spl aced.    

¶236 I  now t ur n t o t he second sent ence of  Wi s.  St at .  

§ 893. 80( 5) .   I t  t el l s  us how t o har moni ze t he " excl usi ve"  and 

" al l  c l ai ms"  l anguage of  § 893. 80( 5)  wi t h ot her  st at ut es i n 

whi ch t he l egi s l at ur e may pr ovi de r i ght s or  r emedi es agai nst  a 

gover nment  ent i t y f or  damage,  i nj ur y,  or  deat h.   The second 

sent ence of  ( 5)  di r ect s t hat  when a c l ai m i s based on anot her  

st at ut e,  t he damage l i mi t at i ons of  subsect i on ( 3)  no l onger  

appl y. 89    

¶237 The maj or i t y opi ni on seems t o asser t  t hat  Wi s.  St at .  

§ 844. 01 t r umps Wi s.  St at .  § 893. 80,  maki ng § 893. 80( 3)  

i nappl i cabl e i n t he pr esent  case.   Maj or i t y op. ,  ¶¶768- 71.  

¶238 Wi sconsi n St at .  § 844. 01 gover ns a per son cl ai mi ng 

i nt er f er ence wi t h pr oper t y who br i ngs an act i on t o r edr ess past  

or  f ur t her  i nj ur y t o pr oper t y.   The st at ut e r eads as f ol l ows:   

Any per son owni ng or  c l ai mi ng an i nt er est  i n r eal  
pr oper t y may br i ng an act i on c l ai mi ng physi cal  i nj ur y  
t o,  or  i nt er f er ence wi t h,  t he pr oper t y or  t he per son' s 
i nt er est  t her ei n;  t he act i on may be t o r edr ess past  
i nj ur y,  t o r est r ai n f ur t her  i nj ur y,  t o abat e t he 
sour ce of  i nj ur y,  or  f or  ot her  appr opr i at e r el i ef .  

¶239 Sect i on 844. 17( 1)  expl ai ns t hat  a def endant  i n a Wi s.  

St at .  § 844. 01 sui t  may be " [ a] ny per son whose act i v i t i es have 

i nj ur ed or  wi l l  i nj ur e t he pl ai nt i f f ' s  pr oper t y or  i nt er est s"  

( emphasi s added) .   To def i ne t he wor d " per son, "  t he maj or i t y 

opi ni on t ur ns t o Wi s.  St at .  § 990. 01( 26) .   Sect i on 990. 01 set s 

                                                 
89 DNR v.  Ci t y of  Waukesha,  184 Wi s.  2d at  192.  
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f or t h def i ni t i ons of  wor ds t o be used i n i nt er pr et i ng al l  

st at ut es " unl ess such const r uct i on woul d pr oduce a r esul t  

i nconsi st ent  wi t h t he mani f est  i nt ent  of  t he l egi s l at ur e. "   

Sect i on 990. 01( 26)  def i nes " per son. "   " Per son i ncl udes al l  

par t ner shi ps,  associ at i ons and bodi es pol i t i c  or  cor por at e"  

( emphasi s added) .   

¶240 The maj or i t y opi ni on r easons as f ol l ows:   Chapt er  844 

cont empl at es t hat  a body pol i t i c ,  such as t he Di st r i ct ,  may be a 

def endant  i n an act i on br ought  by an owner  of  pr oper t y t o 

r edr ess i nj ur y caused by t he Di s t r i ct ' s  negl i gent  mai nt enance of  

a pr i vat e nui sance and t o abat e t he sour ce of  i nj ur y.   Thus,  

accor di ng t o t he maj or i t y opi ni on,  Wi s.  St at .  § 893. 80 does not  

appl y t o i nj unct i ons t hat  f al l  wi t hi n Chapt er  844.    

¶241 Thi s r easoni ng i s f aul t y.    

¶242 Fi r st ,  Chapt er  844 i s a r emedi al  and pr ocedur al  

st at ut e;  i t  does not  cr eat e l i abi l i t y .   Chapt er  844 appl i es onl y 

when an owner  of  r eal  est at e has a cause of  act i on under  common 

l aw or  ot her wi se.   Chapt er  844 i s a codi f i cat i on of  r emedi es 

i nvol v i ng r eal  est at e,  not  " t he cr eat i on of  new or  t he r evi s i on 

of  ol d r i ght s or  dut i es"  ( emphasi s added) .   Shanak v.  Ci t y of  

Waupaca,  185 Wi s.  2d 568,  597,  518 N. W. 2d 310 ( Ct .  App.  1994) .   

I n Meni ck v.  Ci t y of  Menasha,  200 Wi s.  2d 737,  746- 47,  547 

N. W. 2d 778 ( Ct .  App.  1995) ,  t he cour t  of  appeal s,  r el y i ng on 

Shanak,  concl uded t hat  a compl ai nant  coul d not  base her  

subst ant i ve c l ai m f or  pr i vat e nui sance agai nst  t he Ci t y of  
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Menasha on § 844. 01( 1) .   The subst ant i ve basi s of  t he c l ai m must  

be f ound el sewher e,  wr ot e t he cour t  of  appeal s i n Meni ck. 90   

¶243 The subst ant i ve basi s of  Bost co' s c l ai m i s not  Wi s.  

St at .  § 844. 01,  but  common l aw t or t  and § 893. 80 gover ni ng a 

gover nment  ent i t y ' s i mmuni t y and l i abi l i t y  f or  t or t i ous conduct .    

¶244 Second,  t he maj or i t y opi ni on i s i nconsi st ent  when i t  

appl i es Chapt er  844 t o aut hor i ze i nj unct i ve r el i ef  f r ee of  Wi s.  

St at .  § 893. 80,  but  does not  hol d t hat  Chapt er  844 aut hor i zes 

monet ar y damages f r ee of  § 893. 80.    

¶245 Chapt er  844 gover ns bot h i nj unct i ve r el i ef  and 

monet ar y damages f or  physi cal  i nj ur y t o or  i nt er f er ence wi t h 

r eal  pr oper t y.   I f  t he maj or i t y opi ni on i s cor r ect  t hat  Chapt er  

844 t r umps t he cap i n Wi s.  St at .  § 893. 80( 3)  ( as wel l  as 

subsect i ons ( 4)  and ( 5) ) ,  t hen t he maj or i t y opi ni on shoul d hol d,  

but  does not ,  t hat  Chapt er  844 t r umps t he cap on monet ar y 

damages awar ded t o Bost co f or  t he past  and f ut ur e i nj ur y t o i t s 

r eal  pr oper t y caused by t he Di st r i ct .     

¶246 Thi r d,  i n i t s r el i ance on Chapt er  844,  t he maj or i t y 

opi ni on pays no at t ent i on t o an of t - used r ul e of  st at ut or y 

i nt er pr et at i on:   A speci f i c  st at ut e t r umps a gener al  st at ut e.   

Somet i mes i t  i s  di f f i cul t  t o det er mi ne whi ch i s t he gener al  

st at ut e and whi ch i s t he speci f i c  st at ut e.   Not  her e.   Chapt er  

844 i s a r emedi al ,  pr ocedur al  st at ut e and i s al so a gener al  

st at ut e gover ni ng owner s of  r eal  pr oper t y br i ngi ng a r eal  

pr oper t y act i on agai nst  any per son.   Wi sconsi n St at .  § 893. 80 i s 

                                                 
90 See al so Schul t z v.  Tr ascher ,  2002 WI  App 4,  ¶¶24- 29,  249 

Wi s.  2d 722,  640 N. W. 2d 130 ( Wi s.  St at .  § 844. 01 i s a r emedi al  
and pr ocedur al  st at ut e) .   
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a speci f i c ,  subst ant i ve,  " excl usi ve"  st at ut e gover ni ng t he 

l i abi l i t y  and i mmuni t y of  a gover nment  ent i t y named as a 

def endant .        

¶247 When t he l egi sl at ur e want s t o cr eat e a speci f i c  

st at ut e t hat  t r umps Wi s.  St at .  § 893. 80,  i t  knows how t o do so.   

An exampl e of  a speci f i c  st at ut e t hat  cr eat es gover nment  ent i t y  

t or t  l i abi l i t y  was di scussed i n Mor r i s v.  Juneau Count y,  219 

Wi s.  2d 543,  579 N. W. 2d 690 ( 1998) .    

¶248 I n Mor r i s, 91 a st at ut e,  t hen- Wi s.  St at .  § 81. 15 ( 1991-

92) ,  ent i t l ed " Damages caused by hi ghway def ect s ;  l i abi l i t y  of  

t own and count y, "  was speci f i c  t o hi ghway damages and speci f i c  

t o t he l i abi l i t y  of  t he t own and count y.   The st at ut e cr eat ed a 

r i ght  t o r ecover  f r om a gover nment  ent i t y f or  want  of  r epai r s of  

a hi ghway. 92  Sect i on 81. 15 expl i c i t l y  i mposed l i abi l i t y  on a 

                                                 
91 Just  as t he l egi s l at ur e knows how t o cr eat e l i abi l i t y ,  i t  

al so knows how t o nul l i f y  l i abi l i t y .   The l egi s l at ur e has 
essent i al l y  nul l i f i ed Mor r i s.   The st at ut e i mposi ng l i abi l i t y  on 
gover nment  ent i t i es f or  hi ghway def ect s di scussed i n Mor r i s,  
t hen- Wi s.  St at .  § 81. 15 ( 1991- 92) ,  was r enumber ed by 2003 Wi s.  
Act  214,  and j oi ned wi t h t he st at ut e r el at i ng t o damages and 
i nj ur i es caused by snow and i ce accumul at i on.   See Comment ,  Wi s.  
St at .  Ann.  § 893. 83 ( West  2006) .    

I n 2011,  t he l egi s l at ur e enact ed 2011 Wi s.  Act  132,  whi ch 
r emoved l anguage hol di ng gover nment  ent i t i es l i abl e f or  hi ghway 
def ect s.   Now Wi s.  St at .  § 893. 83 ( 2011- 12)  addr esses onl y an 
act i on t o r ecover  damages f or  i nj ur i es sust ai ned by r eason of  an 
accumul at i on of  snow or  i ce t hat  has exi st ed f or  t hr ee weeks or  
mor e upon any br i dge or  hi ghway.   See Jessi ca Vaneger en,  Man 
suf f er s af t er  odd acci dent ;  Fal l  Ri ver  r esi dent  has l i t t l e l egal  
r ecour se af t er  concr et e f el l  f r om br i dge and hi t  hi m,  Por t age 
Dai l y Regi st er ,  Jan.  27,  2013,  avai l abl e at  
ht t p: / / www. wi scnews. com/ news/ l ocal / ar t i c l e_5790d188- 690c- 11e2-
ac15- 001a4bcf 887a. ht ml  ( l ast  v i s i t ed Jul y 5,  2013) .  

92 Mor r i s,  219 Wi s.  2d at  558.  
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gover nment  ent i t y f or  cer t ai n conduct  and l i mi t ed t he amount  

r ecover abl e;  i t  expl i c i t l y  appl i ed t he pr ocedur es under  

§ 893. 80. 93   

¶249 Thi s cour t  concl uded t hat  Wi s.  St at .  § 81. 15 pr ovi ded 

" an except i on t o t he gener al  gr ant  of  i mmuni t y under  Wi s.  St at .  

§ 893. 80( 4) " 94 f or  l egi s l at i ve act s,  not i ng " t hat  t he gener al  

i mmuni t y gi ven count i es under  Wi s.  St at .  § 893. 80( 4)  i s not  

appl i cabl e when t he condi t i ons of  Wi s.  St at .  § 81. 15 ar e met . " 95  

Sect i on 81. 15,  st at ed t he Mor r i s cour t ,  i s  " a speci f i c  st at ut e 

t ak[ i ng]  pr ecedence over  a gener al  st at ut e. " 96 

¶250 Unl i ke t he speci f i c  st at ut e i n Mor r i s cr eat i ng 

gover nment  l i abi l i t y  f or  par t i cul ar  act s,  Wi s.  St at .  § 844. 01 

does not  expl i c i t l y  appl y t o gover nment  ent i t i es and does not  

i mpose l i abi l i t y  on gover nment  ent i t i es.   Chapt er  844 si mpl y 

does not  over r i de t he subst ant i ve r ul es i n Wi s.  St at .  § 893. 80 

as t he speci f i c  pr ovi s i ons of  § 81. 15 once di d.  

¶251 I n sum,  Wi s.  St at .  § 893. 80( 3) ,  ( 4) ,  and ( 5) ,  as 

appl i cabl e t o act i ons f ounded on t or t ,  gover n " any sui t , "  " al l  

c l ai ms, "  and ar e " excl usi ve. "   The maj or i t y opi ni on' s pot pour r i  

of  ar gument s does not  demonst r at e t hat  i nj unct i ve r el i ef  i s  

excl uded i n t he pr esent  case.   The br oadl y wor ded t ext s of  Wi s.  

St at .  § 893. 80( 3) ,  ( 4) ,  and ( 5)  gover n a gover nment  ent i t y ' s 

                                                 
93 I d.  at  551- 57.  

94 I d.  at  552.  

95 I d.  at  546.  

96 I d.  at  552,  557.  
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t or t i ous act s t hat  cause har m and gover n c l ai ms f or  i nj unct i ve 

r el i ef  f or  pr i vat e nui sances f ounded on t or t .   " A nui sance i s 

not hi ng mor e t han a par t i cul ar  t ype of  har m suf f er ed;  l i abi l i t y  

depends upon t he exi st ence of  under l y i ng t or t i ous act s t hat  

cause har m. " 97       

V 

¶252 The f i f t h er r at um r el at es t o t he maj or i t y ' s di scussi on 

of ——or  r at her  i t s f ai l ur e t o di scuss i n any meani ngf ul  way——

i nj unct i ve r el i ef .   The maj or i t y opi ni on says t hat  i nj unct i ve 

r el i ef  may be or der ed i n excess of  t he st at ut or y  caps,  no dol l ar  

l i mi t s.   The End!   The maj or i t y opi ni on of f er s no anal ysi s or  

di r ect i ons t o t he c i r cui t  cour t  about  i nj unct i ve r el i ef  and 

l eaves unanswer ed numer ous quest i ons.   Let  me of f er  sever al  

comment s.  

¶253 Fi r st :   When a cour t  exer ci ses i t s di scr et i on i n 

gr ant i ng an equi t abl e r emedy,  i t  " shoul d pay par t i cul ar  r egar d 

f or  t he publ i c consequences i n empl oyi ng t he ext r aor di nar y 

r emedy of  i nj unct i on. " 98  " Wher e an i mpor t ant  publ i c i nt er est  

woul d be pr ej udi ced,  t he r easons f or  denyi ng t he i nj unct i on may 

be compel l i ng. " 99  An i nj unct i on agai nst  mai nt ai ni ng a nui sance 

shoul d not  be gr ant ed wher e " t he i nconveni ences and har dshi ps 

caused out wei gh t he benef i t s. "   McKi nnon v.  Benedi ct ,  38 

                                                 
97 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶25.  

98 Wei nber ger  v.  Romer o- Bar cel o,  456 U. S.  305,  312 ( 1982)  
( c i t i ng Rai l r oad Comm' n v.  Pul l man Co. ,  312 U. S.  496,  500 
( 1941) )  ( emphasi s added) .  

99 Ci t y of  Har r i sonvi l l e v.  W. S.  Di ckey Cl ay Mf g.  Co. ,  289 
U. S.  334,  338 ( 1933) .  
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Wi s.  2d 607,  616- 17,  157 N. W. 2d 665 ( 1968)  ( c i t i ng Mai t l and v.  

Twi n Ci t y Avi at i on Cor p. ,  254 Wi s.   541,  549,  37 N. W. 2d 74 

( 1949) ) . 100   

¶254 The ci r cui t  cour t  di d not  exer c i se i t s di scr et i on i n 

t he pr esent  case by payi ng par t i cul ar  r egar d f or  t he publ i c 

consequences or  wei ghi ng t he i nconveni ences and har dshi ps t o t he 

par t i es.   Wi t hout  hol di ng a hear i ng,  t he c i r cui t  cour t  based i t s 

r ul i ng on i nj unct i ve r el i ef  on t he gr ounds t hat  t he monet ar y 

damages wer e i nadequat e and t hat  Bost co was suf f er i ng 

i r r epar abl e har m. 101   

¶255 Nor  does t he maj or i t y opi ni on pay any r egar d t o t he 

publ i c consequences of  i nj unct i ve r el i ef  i n t he pr esent  case or  

t he wei ghi ng of  har dshi ps and i nconveni ences.         

¶256 Second:   Or di nar i l y ,  i f  i nj unct i ve r el i ef  woul d cause 

subst ant i al  har m t o a def endant ,  t he i nj unct i on shoul d be deni ed 

                                                 
100 I n gr ant i ng an i nj unct i on,  a cour t  consi der s t he 

r el at i ve har dshi p l i kel y t o r esul t  t o t he def endant  i f  t he 
i nj unct i on i s gr ant ed and t o t he pl ai nt i f f  i f  i t  i s  deni ed.   
" The appr opr i at eness of  i nj unct i on agai nst  t or t  f i nal l y depends 
upon a compar at i ve appr ai sal  of  al l  of  t he f act or s i n t he case,  
bal anced agai nst  each ot her ,  and consi der ed t oget her . "  4 
Rest at ement  of  Tor t s § 936 cmt  b.  at  695 ( 1939) .   

101 The ci r cui t  cour t  er r ed i n t he pr esent  case by gr ant i ng 
i nj unct i ve r el i ef  wi t hout  hol di ng a hear i ng,  t ak i ng evi dence,  or  
maki ng f i ndi ngs about  t he mer i t s of  t he r el i ef  pr oposed.   See 
Hof f mann v.  Wi s.  El ec.  Power  Co. ,  2003 WI  64,  ¶27,  262 
Wi s.  2d 264,  664 N. W. 2d 55 ( An or der i ng of  i nj unct i ve r el i ef  
" must  be based on t he mer i t s of  t he [ pr oposed r el i ef ]  wi t h a 
r ecor d t o suppor t  t hat  or der . " ) .  
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when monet ar y damages ar e avai l abl e t o t he compl ai nant . 102  I n 

t he pr esent  case,  t he c i r cui t  cour t  and t he maj or i t y opi ni on 

concl ude t hat  t he monet ar y damages avai l abl e t o Bost co ar e 

i nsuf f i c i ent  i n amount .   But  t he l egi s l at ur e has decl ar ed t hat  

t he st at ut or i l y  al l owed amount  of  damages i s suf f i c i ent .  

¶257 Bot h t he c i r cui t  cour t  and t he maj or i t y opi ni on def y 

t he l egi s l at i ve det er mi nat i on t hat  t he gover nment  has r ender ed 

i t sel f  i mmune f r om l i abi l i t y  i n excess of  t he st at ut or y amount .   

As t he cour t  hel d i n Sambs,  " what ever  t he monet ar y l i mi t at i on on 

r ecover y,  t he amount  wi l l  seem ar bi t r ar y because i t  i s  based on 

i mponder abl es,  [ but ]  t he l egi s l at ur e,  not  t he cour t ,  must  sel ect  

t he f i gur e. " 103  St anhope echoes t he same poi nt :  The " monet ar y 

l i mi t at i on i s one whi ch t he l egi s l at ur e det er mi nes bal anci ng t he 

i deal  of  equal  j ust i ce and need f or  f i scal  secur i t y. " 104  

¶258 The bal anci ng of  damages,  l i abi l i t y ,  and i mmuni t y wi t h 

r egar d t o a gover nment  ent i t y i s f or  t he l egi s l at ur e,  not  t he 

cour t s.   Unl ess a const i t ut i onal  v i ol at i on ex i st s,  t he cour t  

shoul d r espect  t he l egi s l at ur e' s deci s i ons about  what  amount  

const i t ut es adequat e monet ar y r el i ef  agai nst  a gover nment  ent i t y 

and about  t he i mpor t ant  publ i c pol i cy of  pr ot ect i ng t he f i sc. 105  
                                                 

102 Har r i sonvi l l e v .  W. S.  Di ckey Cl ay Mf g.  Co. ,  289 U. S.  
334,  337- 38 ( 1933) ;  Pur e Mi l k Pr ods.  Co- Op v.  Nat ' l  Far mer s 
Or g. ,  90 Wi s.  2d 781,  800,  280 N. W. 2d 691 ( 1979)  ( " To i nvoke t he 
r emedy of  i nj unct i on t he pl ai nt i f f  must  mor eover  est abl i sh t hat  
t he i nj ur y i s i r r epar abl e,  i . e.  not  adequat el y compensabl e i n 
damages. " ) ;  Kohl beck v.  Rel i ance Const .  Co. ,  I nc. ,  2002 WI  App 
142,  ¶13,  256 Wi s.  2d 235,  647 N. W. 2d 277.  

103 Sambs,  97 Wi s.  2d at  367.  

104 St anhope,  90 Wi s.  2d at  843.    

105 St anhope,  90 Wi s.  2d at  844:    
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The mer e f act  t hat  a j udgment  f or  damages i s not  as 
adequat e r el i ef  f r om t he poi nt  of  v i ew of  t he 
pl ai nt i f f  as an i nj unct i on woul d be i s not  whol l y 
det er mi nat i ve of  t he quest i on as t o whet her  an 
i nj unct i on wi l l  be gi ven.   A j udgment  f or  damages 
mer el y shi f t s t o t he def endant  a har m equal  t o t hat  
whi ch t he pl ai nt i f f  has suf f er ed.   Thi s i s not  t r ue i n 
t he case of  t he i ssuance of  an i nj unct i on.   The har m 
t o t he def endant  whi ch may f ol l ow t he gr ant i ng of  an 
i nj unct i on agai nst  hi m may be ent i r el y 
di spr opor t i onat e t o t he benef i t  r esul t i ng t o t he 
pl ai nt i f f .      

5 Rest at ement  of  Pr oper t y § 528 cmt .  f  at  3188 ( 1944) ,  c i t ed i n 

par t  by McKi nnon v.  Benedi ct ,  38 Wi s.  2d 607,  618- 19,  157 N. W. 2d 

665 ( 1968) .     

¶259 Thi r d:   Al t hough t he j ur y ver di ct  pl ays a ver y mi nor  

r ol e i n t he pr esent  case i n t he appel l at e cour t s,  t he j ur y 

ver di ct  i s  i nst r uct i ve on t he i ssue of  i nj unct i ve r el i ef .   I n 

i t s answer  t o a speci al  ver di c t  quest i on,  t he j ur y concl uded 

t hat  t he nui sance coul d be abat ed by r easonabl e means and at  a 

r easonabl e cost .   The j ur y was not  asked what  t he r easonabl e 

means or  cost s wer e and was not  i nst r uct ed on t hi s speci al  

ver di ct  quest i on. 106  The maj or i t y opi ni on does not  r eveal  

whet her  t hi s j ur y f i ndi ng of  r easonabl eness i s bi ndi ng on t he 

ci r cui t  cour t  i n exer ci s i ng i t s di scr et i on i n an equi t y mat t er .    
                                                                                                                                                             

Cour t s ar e not  equi pped or  empower ed t o make 
i nvest i gat i ons i nt o t he f i nanci al  r esour ces of  var i ous 
publ i c bodi es i n Wi sconsi n;  t he cover age,  pol i cy 
l i mi t s and cost  of  avai l abl e l i abi l i t y  i nsur ance;  or  
t he number  of  v i ct i ms of  gover nment al  t or t f easor s and 
a pr of i l e of  t he l osses t hey have suf f er ed.  
I nf or mat i on der i ved f r om such i nvest i gat i on must  
necessar i l y  pr ecede any r easoned eval uat i on of  ei t her  
a l i mi t at i on on r ecover y or  a r equi r ement  of  pur chase 
of  i nsur ance.  

106 Maj or i t y op. ,  ¶35 n. 19.   See j ur y i nst r uct i on at  not e 
44,  supr a.  
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¶260 At  t r i al ,  Bost co' s exper t s t est i f i ed t hat  abat ement  

coul d be accompl i shed by l i ni ng t he Tunnel  or  by i nst al l i ng a 

syst em of  gr oundwat er  moni t or i ng and r echar ge wel l s.   Maj or i t y  

op. ,  ¶16 n. 10.   The onl y evi dence r egar di ng t he cost  of  

abat ement  was a $10 mi l l i on est i mat e pr oposed by one of  Bost co' s 

exper t s. 107  I n cont r ast ,  t he j ur y f ound t hat  Bost co was ent i t l ed 

t o $3 mi l l i on f or  past  damages and $6 mi l l i on f or  f ut ur e 

damages.   Taki ng i nt o account  Bost co' s compar at i ve negl i gence,  

t hi s $9 mi l l i on f i gur e was r educed t o $6. 3 mi l l i on;  t he j ur y 

f ound Bost co 30% l i abl e f or  t he damage t o t he Bost on St or e 

bui l di ng.    

¶261 The i nj unct i ve r el i ef ,  whi ch mi ght  cost  $10 mi l l i on,  

appear s out  of  sync wi t h t he monet ar y damages.  

¶262 Fur t her mor e,  al t hough t he maj or i t y opi ni on ( ¶31)  

adopt s t he concept  t hat  t he l aw of  negl i gence appl i es t o t he 

nui sance i n t he pr esent  case,  i t  i s  s i l ent  about  whet her  t he 

cont r i but or y negl i gence t he j ur y at t r i but ed t o Bost co r educes 

any equi t abl e r el i ef  f ounded on t or t  and negl i gence.   

¶263 Case l aw i nst r uct s t hat  al l  t he usual  r ul es and 

def enses t o negl i gence appl y t o nui sance cl ai ms pr edi cat ed on 

negl i gence. 108  One of  t hose def enses i s  cont r i but or y 

                                                 
107 No est i mat e was of f er ed at  t r i al  about  t he Di st r i ct ' s  

cost s of  i nst al l i ng and mai nt ai ni ng a syst em of  gr oundwat er  
moni t or i ng and r echar ge wel l s t o r epl eni sh gr oundwat er  s i phoned 
i nt o t he Deep Tunnel .   Maj or i t y op. ,  ¶15 n. 10.  

108 Ci t y of  Mi l waukee,  277 Wi s.  2d 635,  ¶¶7,  45.  See al so 
Physi c i ans Pl us I ns.  Cor p. ,  2002 WI  80,  ¶¶25,  31,  254 
Wi s.  2d 77,  646 N. W. 2d 777.   
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negl i gence. 109  Does Bost co have t o pay 30% of  t he cost  of  

abat ement ? 

¶264 Four t h:   What  i s a r easonabl e sum t hat  t he Di st r i ct  

shoul d be r equi r ed t o expend on abat ement  under  t hese 

ci r cumst ances?  An anal ysi s of  t he i nj unct i ve r el i ef  or der ed 

shi nes l i ght  once mor e on t he gl ar i ng shor t - s i ght edness of  t he 

maj or i t y opi ni on.   I t s st at ut or y i nt er pr et at i on under mi nes t he 

pur pose of  Wi s.  St at .  § 893. 80:  t o " compensat e v i ct i ms of  

gover nment  t or t f easor s whi l e at  t he same t i me pr ot ect i ng t he 

publ i c t r easur y. " 110  I nt er pr et i ng Wi s.  St at .  § 893. 80 t o al l ow 

unl i mi t ed i nj unct i ve r el i ef  i n t he pr esent  case ci r cumvent s t he 

monet ar y cap set  by Wi s.  St at .  § 893. 80( 3)  and nul l i f i es t he 

st at ut e' s pur pose. 111     

¶265 Fi f t h:   Ther e i s a l egi t i mat e quest i on about  whet her  

and how t he maj or i t y opi ni on' s or der  t hat  t he Di st r i ct  " abat e 

t he nui sance"  i s t o be f r amed and enf or ced.    

¶266 The maj or i t y opi ni on expl ai ns at  one poi nt  t hat  " t he 

means wher eby [ a]  nui sance i s t o be abat ed i s l ef t  t o t he 

di r ect i on of  t he def endant  t or t f easor . "   Maj or i t y op. ,  ¶33.  

                                                 
109 Physi c i ans Pl us I ns.  Cor p. ,  254 Wi s.  2d 77,  ¶31 ( c i t i ng 

Schi r o v.  Or i ent al  Real t y Co. ,  272 Wi s.  537,  547,  76 N. W. 2d 355 
( 1956)  ( " [ C] ont r i but or y negl i gence i s a def ense i n an act i on f or  
damages occasi oned by a nui sance gr ounded upon negl i gence. " ) ;  
McFar l ane v.  Ci t y of  Ni agar a Fal l s,  160 N. E.  391,  392 ( N. Y.  
1928)  ( Chi ef  Judge Car dozo wr i t i ng t hat  when negl i gence i s t he 
basi s of  t he nui sance,  cont r i but or y negl i gence pr i nci pl es 
appl y) ) .  

110 See St anhope,  90 Wi s.  2d at  842.  

111 See Bost co,  334 Wi s.  2d 620,  ¶130.  

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979122452&pubNum=595&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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Never t hel ess,  t he maj or i t y opi ni on sends t he i ssue back t o t he 

c i r cui t  cour t  t o est abl i sh t he met hod of  abat ement .   

¶267 Cour t s,  however ,  " t r adi t i onal l y have been r el uct ant  t o 

enj oi n as a publ i c nui sance act i v i t i es whi ch have been 

consi der ed and speci f i cal l y aut hor i zed by t he gover nment . " 112  

The same pr i nc i pl e shoul d appl y t o a pr i vat e nui sance.   

Mor eover ,  t he Uni t ed St at es Supr eme Cour t  r ecent l y comment ed on 

t he r el at i ve compet ence of  cour t s and agenci es t o sol ve 

t echni cal  pr obl ems as f ol l ows:   An " exper t  agency i s sur el y 

bet t er  equi pped t o do t he j ob t han i ndi v i dual  [ t r i al ]  j udges 

i ssui ng ad hoc,  case- by- case i nj unct i ons. "   Am.  El ec.  Power  Co.  

v.  Connect i cut ,  131 S.  Ct .  2527,  2539 ( 2011) . 113 

¶268 The Deep Tunnel  i s  a muni ci pal  i mpr ovement  pr oj ect  

t hat  i s  r egul at ed by an agency wi t h exper t i se——t he DNR——pur suant  

t o st at e and f eder al  l aw.   The DNR i s not  a par t y i n t he pr esent  

case,  but  t he Di st r i ct  submi t t ed t wo af f i davi t s f r om DNR 

empl oyees t o t he c i r cui t  cour t .   Accor di ng t o t he af f i davi t s,  

any changes t o t he Tunnel  must  be under t aken i n compl i ance wi t h 

DNR r egul at i ons,  t he Feder al  Cl ean Wat er  Act ,  and ot her  

appl i cabl e l aw.   The af f i davi t s i ndi cat e t hat  t he DNR had no 

                                                 
112 Nor t h Car ol i na ex r el .  Cooper  v.  TVA,  615 F. 3d 291,  309 

( 4t h Ci r .  2010)  ( c i t i ng New Engl and Legal  Found.  v.  Cost l e,  666 
F. 2d 30,  33 ( 2d Ci r .  1981) ) .  

113 The Uni t ed St at es Cour t  of  Appeal s f or  t he Sevent h 
Ci r cui t  r ecent l y  made a s i mi l ar  comment :  " Envi r onment al  pr obl ems 
r equi r e t he bal anci ng of  many compl i cat ed i nt er est s,  and 
agenci es ar e bet t er  sui t ed [ t han j udges]  t o wei gh compet i ng 
pr oposal s and sel ect  among sol ut i ons. "   Mi chi gan v.  U. S.  Ar my 
Cor ps of  Eng' r s,  667 F. 3d 765,  797 ( 7t h Ci r .  2011) .    
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i nt ent i on of  appr ovi ng t he concr et e l i ni ng t hat  Bost co and t he 

ci r cui t  cour t  sought .  

¶269 Abat ement  may al so r equi r e a st udy of  t he 

envi r onment al  i mpact ,  cost s,  and benef i t s of  bot h concr et e 

l i ni ng and al t er nat i ves t o l i ni ng,  and ot her  mat t er s r egul at ed 

by st at e and f eder al  l aw.      

¶270 The ul t i mat e unanswer ed quest i on i s whet her  t hi s 

cour t ,  or  t he c i r cui t  cour t ,  or  t he DNR,  an i ndependent  agency 

t hat  i s not  a par t y t o t hi s act i on,  gover ns abat ement .    

¶271 The i nj unct i on r emedy adopt ed by t he maj or i t y opi ni on 

l eaves mor e quest i ons t han answer s.   Li t i gat i on may abound.  

VI  

¶272 The f i nal  er r at um:  The maj or i t y opi ni on i mposes an 

unf unded mandat e on gover nment  ent i t i es and i s cont r ar y t o 

l egi s l at i ve pol i cy.   The l egi t i mat e l egi s l at i ve concer ns of  

pr ot ect i ng t he f i sc,  ensur i ng f unds ar e avai l abl e t o pay f or  

essent i al  ser vi ces,  and keepi ng pr oper t y t axes at  r easonabl e 

r at es ar e under mi ned by t he maj or i t y opi ni on.  

¶273 By means of  t hi s maj or i t y opi ni on,  t he cour t  i mposes 

an unf unded mandat e.   Gover nment  ent i t i es wi l l  now be subj ect  t o 

unl i mi t ed l i abi l i t y  i n t he f or m of  i nj unct i ve r el i ef  i n cases 

f ounded on t or t ,  and may not  have t he concur r ent  abi l i t y  t o 

r ai se addi t i onal  t axes or  r equest  addi t i onal  f unds f r om t he 

l egi s l at ur e t o pay f or  t he l i abi l i t y  t he cour t  i mposes.   

¶274 Gover nment  ent i t i es ar e st r uggl i ng t o f und essent i al  

ser vi ces wi t hout  over bur deni ng t he t ax base.   St at e ai d t o 

gover nment  subdi v i s i ons has been r educed.   The l egi s l at ur e has 
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const r ai ned t he abi l i t y  of  gover nment  ent i t i es t o r ai se f unds by 

i mposi ng l evy l i mi t s.        

¶275 Wi t hout  quest i on,  t he maj or i t y opi ni on expands 

gover nment  l i abi l i t y  and i ncr eases expenses f or  gover nment  

ent i t i es and t axpayer s.   Thi s expansi on of  gover nment  l i abi l i t y ,  

t hi s i ncr ease i n t he expendi t ur es of  gover nment  ent i t i es,  and 

t hi s i ncr ease i n cost s t o t axpayer s ar e cont r ar y t o r ecent  

l egi s l at i ve expr essi ons of  st at e pol i cy:   One,  r educe gover nment  

l i abi l i t y ,  and t wo,  r educe r ecover y f or  t or t  v i ct i ms.     

¶276 The l egi s l at ur e has al ways been l ess zeal ous i n 

abr ogat i ng gover nment  i mmuni t y t han t he cour t s. 114  The maj or i t y 

opi ni on r epeat s  t he of t - quot ed,  poor l y under st ood l i ne f r om 

Hol yt z t hat  says " t he r ul e i s l i abi l i t y——t he except i on i s 

i mmuni t y. "   Maj or i t y op. ,  ¶50.   The l egi s l at ur e never  codi f i ed 

t he mant r a t hat  " t he r ul e i s l i abi l i t y . "   The 1963 st at ut e t he 

l egi s l at ur e enact ed i n r esponse t o Hol yt z does not  di r ect  t hat  

" t he r ul e i s l i abi l i t y——t he except i on i s i mmuni t y. "   Rat her ,  t he 

l egi s l at ur e r ender ed gover nment  ent i t i es i mmune f or  br oadl y 

enumer at ed act s.   And t he l egi s l at ur e sever el y l i mi t ed t he 

dol l ar  amount s f or  whi ch a gover nment  ent i t y woul d be l i abl e.  

¶277 Of  l at e,  t he l egi s l at ur e has been decr easi ng and 

el i mi nat i ng t or t  l i abi l i t y  f or  gover nment  ent i t i es and 

                                                 
114 " [ J] udi c i al  abr ogat i on of  common l aw i mmuni t y  di d not  

bi nd t he l egi s l at ur e. "   Sambs,  97 Wi s.  2d at  372.   
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decr easi ng t he r ecover y of  t or t  v i ct i ms. 115  The maj or i t y opi ni on 

i s mar chi ng i n t he opposi t e di r ect i on f r om t he l egi s l at ur e.  

*  *  *  *  

¶278 Thi s cour t  at t empt ed t o synt hesi ze t he l aw on 

negl i gence,  nui sance,  l i abi l i t y ,  and i mmuni t y i n Ci t y of  

Mi l waukee.   The maj or i t y opi ni on r et r eat s f r om Ci t y of  Mi l waukee 

and conf uses t he l aw i nst ead of  devel opi ng t he l aw i n a c l ear  

manner .    

¶279 Because of  t he numer ous er r at a i n t he maj or i t y  opi ni on 

( many of  whi ch I  do not  enumer at e) ,  I  di ssent .  

¶280 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  

                                                 
115 See,  e. g. ,  2011 Act  132 ( r emovi ng st at ut or y l anguage 

hol di ng gover nment  ent i t i es l i abl e f or  hi ghway def ect s) ;  2011 
Act  2 ( e. g. ,  r est r i ct i ng r ecover y f or  pr oduct s  l i abi l i t y  and 
pl aci ng caps on puni t i ve damages and noneconomi c heal t h car e 
damages) .  
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