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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 af f i r mi ng t he ci r cui t  

cour t ' s  j udgment  t hat  t he def endant ,  Raymond McMi l l on 

                                                 
1 Pr i es v.  McMi l l on,  2008 WI  App 167,  314 Wi s.  2d 706,  760 

N. W. 2d 704.  
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( McMi l l on) ,  i s  not  ent i t l ed t o gover nment al  i mmuni t y2 as a st at e 

empl oyee f or  negl i gent l y causi ng i nj ur i es t o t he pl ai nt i f f ,  

Mi chael  Pr i es ( Pr i es) ,  when t he par t i es wer e di sassembl i ng hor se 

st al l s at  t he Wi sconsi n St at e Fai r  Par k.   

¶2 The scope of  our  anal ysi s i s l i mi t ed.   The par t i es do 

not  di sput e t he c i r cui t  cour t ' s  f i ndi ngs t hat  McMi l l on was 

negl i gent  and t hat  hi s negl i gence caused i nj ur y t o Pr i es.   

Addi t i onal l y,  t her e i s no di sput e t hat  McMi l l on i s a st at e 

empl oyee t o whom gover nment al  i mmuni t y coul d appl y t o shi el d hi m 

f r om l i abi l i t y  f or  hi s negl i gent  act s.   Rat her ,  t he i ssue her e 

i s whet her  under  t hese ci r cumst ances ei t her  of  t wo except i ons t o 

i mmuni t y appl i es:   t he mi ni st er i al  dut y except i on and t he " known 

danger "  except i on.   Bot h t he c i r cui t  cour t  and t he cour t  of  

appeal s concl uded t hat  an except i on appl i ed,  and t hat  McMi l l on 

was not  ent i t l ed t o t he def ense of  gover nment al  i mmuni t y.  

However ,  each cour t  r eached t hat  concl usi on based on a di f f er ent  

except i on.   The ci r cui t  cour t ,  t he Honor abl e Mi chael  B.  Br ennan 

pr esi di ng,  concl uded t hat  McMi l l on was not  pr ot ect ed by 

gover nment al  i mmuni t y under  t hese ci r cumst ances because t he 

mi ni st er i al  dut y except i on appl i ed;  t hat  cour t  al so det er mi ned 

t hat  t he known danger  except i on was not  appl i cabl e.   I n 

cont r ast ,  t he cour t  of  appeal s  hel d t hat  McMi l l on was not  

                                                 
2 Gover nment al  i mmuni t y i s al so descr i bed as " di scr et i onar y 

i mmuni t y"  or  " di scr et i onar y act  i mmuni t y"  i n our  case l aw.   See,  
e. g. ,  Bi cknese v.  Sut ul a,  2003 WI  31,  ¶67 n. 3,  260 Wi s.  2d 713,  
660 N. W. 2d 289;  Ki mps v.  Hi l l ,  200 Wi s.  2d 1,  546 N. W. 2d 151 
( 1996) .   For  s i mpl i c i t y,  we use t he t er m " gover nment al  i mmuni t y"  
t hr oughout  t hi s opi ni on.  
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ent i t l ed t o gover nment al  i mmuni t y because t he known danger  

except i on appl i ed,  but  i t  decl i ned t o addr ess whet her  t he 

mi ni st er i al  dut y except i on was appl i cabl e.  

¶3 We af f i r m,  al t hough on di f f er ent  gr ounds t han t he 

cour t  of  appeal s.   We ar e sat i sf i ed t hat ,  under  t he 

c i r cumst ances pr esent ed her e,  t he mi ni st er i al  dut y except i on t o 

gover nment al  i mmuni t y appl i es.   Speci f i cal l y,  St at e Fai r  Par k 

i nst r uct i ons t o " [ a] l ways have someone hol di ng up t he pi ece t hat  

you ar e t aki ng down"  cr eat ed a mi ni st er i al  dut y t hat  McMi l l on 

v i ol at ed when he f ai l ed t o ensur e t hat  t he st al l  pi eces wer e 

secur ed.   Hence,  McMi l l on i s not  pr ot ect ed by a def ense of  

gover nment al  i mmuni t y,  and i s l i abl e f or  hi s negl i gent  act s t hat  

caused i nj ur y t o Pr i es.  

I .  FACTS AND PROCEDURAL BACKGROUND 

¶4 I n Sept ember  2005,  t hr ough an ar r angement  bet ween t he 

Mi l waukee House of  Cor r ect i ons and t he Wi sconsi n St at e Fai r  

Par k,  a gr oup of  appr oxi mat el y 12 i nmat es wer e br ought  t o t he 

Par k t o assi st  i n t aki ng down st r uct ur es.   Pr i es was one of  t he 

i nmat es i n t hat  gr oup,  whi ch was assi gned t o di smant l e hor se 

st al l s.   McMi l l on,  a f ul l - t i me empl oyee wi t h t he St at e Fai r  

Par k,  super vi sed t he i nmat es.  

¶5 The st al l s ar e made up of  f our  s t eel  pi eces:   a f r ont ,  

back,  and t wo si des.   Each pi ece i s sol i d st eel  wi t h hor i zont al  

bar s r unni ng acr oss t he upper  por t i on.   Each pi ece measur es 

appr oxi mat el y 10 f eet  hi gh,  10 f eet  wi de,  and f our  i nches t hi ck,  

and each wei ghs appr oxi mat el y 200 pounds.   Accor di ng t o Ross 

St ei n ( St ei n) ,  t he super vi s i ng cor r ect i onal  of f i cer  who 
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accompani ed t he i nmat es,  each pi ece " usual l y t ook f our  

i ndi v i dual s t o pi ck [ i t ]  .  .  .  up. "   When assembl ed,  t he pi eces 

ar e secur ed t o each ot her  wi t h pi ns,  and t he si de and back 

pi eces ar e secur ed t o a wal l  wi t h chai ns.   I n t ot al ,  t her e wer e 

10 t o 12 st al l s i n a r ow wher e t he i nmat es wer e wor ki ng.  

¶6 Pr i es di smant l ed sever al  st al l s wi t h t wo ot her  

i nmat es.   At  one poi nt ,  Pr i es '  cr ew st r uggl ed t o di s l odge a 

st al l  pi ece t hat  was st uck t o anot her  pi ece.   Accor di ng t o 

Pr i es,  McMi l l on appr oached t he i nmat es and t ol d t hem,  " [ L] et  me 

show you how we do i t . "   McMi l l on obser ved t hat  t he chai ns 

r esponsi bl e f or  secur i ng t he pi eces had been r emoved and 

comment ed t hey shoul d not  have been.   Despi t e t hat ,  accor di ng t o 

Pr i es,  McMi l l on " j umped up"  on and st r addl ed a s t al l  next  t o t he 

pi ece t hat  t he i nmat es wer e t r y i ng t o f r ee and " st ar t ed j er k i ng 

i t  up and down"  wi t h hi s hands.   I mmedi at el y af t er ,  t her e was a 

" devast at i ng acci dent , "  accor di ng t o St ei n,  i n whi ch unchai ned 

st al l  pi eces st ar t ed f al l i ng i n a " domi no ef f ect "  on t he 

i nmat es,  st r i k i ng al l  t hr ee of  t hem.   As f or  Pr i es,  a f al l i ng 

pi ece st r uck hi m i n t he f ace,  knocked hi m t o t he gr ound,  and 

pi nned hi m under neat h i t .   Af t er  sever al  peopl e hel ped l i f t  t he 

pi ece t o f r ee Pr i es,  he was t aken t o a hospi t al  and t r eat ed f or  

a br oken f oot ,  al ong wi t h ot her  i nj ur i es.  

¶7 Pr i es sued McMi l l on and t he St at e Fai r  Par k ' s i nsur er  

on a t heor y of  negl i gence. 3  McMi l l on f i l ed a mot i on t o di smi ss 

                                                 
3 Pr i es al so i ncl uded t he Mi l waukee Count y Depar t ment  of  

Heal t h and Human Ser vi ces as a def endant .   Pr i es subsequent l y 
vol unt ar i l y  di smi ssed t he depar t ment  as a par t y.    
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and a mot i on f or  summar y j udgment ,  asser t i ng t hat ,  as a st at e 

empl oyee,  he was ent i t l ed t o gover nment al  i mmuni t y f or  negl i gent  

act s commi t t ed i n t he scope of  hi s empl oyment  and t hat  no 

except i ons t o t hat  r ul e of  i mmuni t y appl i ed.   The Mi l waukee 

Count y Ci r cui t  Cour t ,  t he Honor abl e Fr anci s T.  Wasi el ewski  

pr esi di ng,  deni ed each of  McMi l l on' s mot i ons.   The case 

pr oceeded t o a cour t  t r i al .    

¶8 At  t r i al ,  t wo ot her  wi t nesses cor r obor at ed Pr i es '  

descr i pt i on of  t he acci dent .   However ,  McMi l l on deni ed j umpi ng 

on or  shaki ng t he st al l  or  causi ng t he col l apse.   Rat her ,  he 

c l ai med t hat  he was wor ki ng about  60 f eet  away i n a di f f er ent  

ar ea of  t he bar n.   He t est i f i ed t hat  Pr i es '  cr ew dr ew hi s 

at t ent i on because t hey wer e " t aki ng down t he chai ns and t her e 

was no one hol di ng up t he st al l s. "   He cl ai med t hat  he st ar t ed 

t o appr oach t hem t o cor r ect  t he s i t uat i on,  and t hat  t he st al l s 

began f al l i ng when he was about  30 f eet  away.  

¶9 At  t r i al ,  Pr i es i nt r oduced a t wo- page wr i t t en 

pr ocedur e i n ef f ect  at  t he t i me of  t he acci dent  set t i ng f or t h 

t he pr oper  met hod of  di sassembl i ng t he hor se st al l s.   Pat r i c i a 

Hedden ( Hedden) ,  t he oper at i ons di r ect or  at  t he St at e Fai r  Par k,  

acknowl edged t hat  t he i nst r uct i ons wer e a St at e Fai r  document  i n 

ef f ect  bef or e Sept ember  2005.   Ken Jaeger  ( Jaeger ) ,  McMi l l on' s  

super vi sor ,  descr i bed t hose i nst r uct i ons as " t he pr ocedur e t hat  

we cr eat ed f or  .  .  .  put t i ng up and t aki ng down t he .  .  .  hor se 

st al l s. "   McMi l l on t est i f i ed t hat  he r ecei ved t hose i nst r uct i ons 

year s bef or e t he acci dent ,  and t hat  t he pr ocedur e had not  

changed i n t he year s l eadi ng up t o t he acci dent .   Those 
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i nst r uct i ons r equi r e a " [ m] i ni mum of  [ f our ]  peopl e t o set  up t he 

st al l s"  and expl ai n how t o secur e t he pi eces t oget her .   

Speci f i cal l y,  t hat  document  pr ovi ded pr ocedur es f or  " Take Down"  

i n sect i on s i x.   Par t  ( a)  of  t hat  sect i on st at es,  " Al ways have 

someone hol di ng up t he pi ece t hat  you ar e t aki ng down. "   

( Emphasi s added. )   The i nst r uct i ons do not  ment i on t he chai ns or  

how t o pr oceed i f  t he st al l  pi eces become j ammed t oget her .  

¶10 McMi l l on acknowl edged t hat  t he wr i t t en i nst r uct i ons 

wer e i n ef f ect  at  t he t i me of  t he acci dent  and t hat  he was 

f ami l i ar  wi t h t hem. 4  He st at ed t hat  he di d not  have t he abi l i t y 

t o var y f r om t he t ake- down pr ocedur e when t aki ng down or  

r emovi ng t he st al l s and conf i r med t hat  t he " same pr ocedur e [ had]  

t o be f ol l owed i n t he t ear - down pr ocedur e ever y s i ngl e t i me. " 5 

¶11 He al so st at ed t hat  he knew t hat  i f  t he st al l s wer e 

not  di sassembl ed i n an appr opr i at e manner ,  t hey posed a r i sk of  

                                                 
4 McMi l l on l at er  st at ed t hat  he f i r st  saw t he i nst r uct i ons 

af t er  t he acci dent ,  i n connect i on wi t h t he pr esent  case.   On 
cr oss- exami nat i on,  however ,  he acknowl edged deposi t i on t est i mony 
i n whi ch he st at ed t hat  he was f ami l i ar  wi t h t he i nst r uct i ons 
and t hat  t hey had been i n use at  t he St at e Fai r  Par k f or  sever al  
year s l eadi ng up t o t he t i me of  t he acci dent .  

5 McMi l l on gave conf l i c t i ng t est i mony as t o t he l evel  of  
di scr et i on he coul d use when t aki ng down t he st al l s.   Af t er  
t el l i ng Pr i es '  counsel  t hat  he had t o f ol l ow t he same pr ocedur e 
ever y t i me,  he l at er  st at ed,  when asked by hi s counsel ,  t hat  he 
was abl e t o use hi s own j udgment  i n per f or mi ng hi s j ob t asks and 
t hat  t he t ake- down pr ocedur es i n sect i on s i x di d not  descr i be 
ever yt hi ng he di d when t aki ng down st al l s.   Pr i es '  counsel ,  as 
t he c i r cui t  cour t  not ed,  t hen successf ul l y i mpeached McMi l l on' s  
i n- cour t  t est i mony wi t h hi s answer s t o quest i ons at  hi s 
deposi t i on t hat  he was t o f ol l ow t he same pr ocedur es ever y t i me 
he di smant l ed t he st al l s,  and t hat  he di d not  have t he abi l i t y  
t o change t he pr ocedur e t o be f ol l owed.  
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i nj ur y.   He conf i r med t hat  he knew t hat  i f  t he chai ns had been 

r emoved f r om t he back st al l  pi eces,  t he st al l s coul d f al l  and 

i nj ur e peopl e st andi ng near by,  par t i cul ar l y i f  someone j umped up 

on t he st al l s.   He al so conf i r med t hat  he knew t hat  t he chai ns 

i n f act  had been r emoved f r om t he st al l  pi ece t hat  st ar t ed t he 

col l apse.  

¶12 Jaeger  t est i f i ed t hat  t he wr i t t en i nst r uct i ons 

cont ai ned t he " f undament al s"  of  t aki ng down t he st al l s.   He sai d 

t hat  he exer ci sed di scr et i on and j udgment  when t aki ng down t he 

pi eces,  and expect ed hi s empl oyees t o do so as wel l .   However ,  

when asked whet her  t her e was any l egi t i mat e r eason t o st and on 

or  shake unsecur ed st al l  pi eces,  Jaeger  not ed t hat  al t hough 

t her e was no wr i t t en pol i cy expr essl y f or bi ddi ng such behavi or ,  

i t  was " mor e of  a common sense t hi ng,  i f  t he chai ns wer e 

r emoved,  t hen one shoul d not  be j umpi ng on st al l s. " 6 

                                                 
6 I n a pr e- t r i al  deposi t i on,  Jaeger  al so made t he f ol l owi ng 

comment s:  

Q [ Pr i es '  counsel ] :   And i f  someone wer e t o go down and 
r emove t he chai ns on al l  of  t he separ at e pi eces,  t hat  woul d be a 
v i ol at i on,  cor r ect ? 

A [ Jaeger ] :   Cor r ect .  

Q:   Do you know why t hat  woul d be a v i ol at i on of  t he 
pr ocedur e? 

A:   Because al l  t he st al l  pi eces woul d f al l .  

Q:   Whi ch woul d cr eat e a danger  f or  t hose t aki ng down t he 
st al l s,  cor r ect ? 

A:   Cor r ect .  
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¶13 The ci r cui t  cour t ,  t he Honor abl e Mi chael  B.  Br ennan 

pr esi di ng, 7 f ound t hat  Pr i es '  descr i pt i on of  t he acci dent  was 

mor e cr edi bl e t han McMi l l on' s and t hat  McMi l l on " was j umpi ng on 

t he st al l s t o l oosen t hem bef or e t he st al l s t oppl ed and 

i nj ur ed .  .  .  Pr i es. " 8  I t  al so f ound " McMi l l on' s st at ement  

r egar di ng t he chai ns,  i ncl udi ng [ hi s st at ement  i n Exhi bi t  14,  a 

st at ement  i n whi ch McMi l l on r ei t er at ed t hat  he not i ced,  f r om a 

di st ance,  t hat  t he i nmat es had cr eat ed a hazar dous si t uat i on by 

r emovi ng t he chai ns] ,  t o be sel f - ser vi ng and not  cr edi bl e. "   

Based on t hose f act s,  t he c i r cui t  cour t  concl uded t hat  McMi l l on 

was negl i gent  and t hat  t hat  negl i gence was a subst ant i al  f act or  

i n causi ng Pr i es '  i nj ur i es:  

Def endant  McMi l l on had exper i ence,  t r ai ni ng,  and 
knowl edge wi t h r egar d t o t he assembl y and di sassembl y 
of  t hese st al l s.   I n cont r ast ,  t hi s was pl ai nt i f f  
Pr i es ' [ ]  f i r st  t i me doi ng so.   Def endant  McMi l l on saw 

                                                 
7 I n Jul y 2007,  Judge Br ennan r epl aced Judge Wasi el ewski  as 

t he pr esi di ng j udge on t hi s case.  

8 The wi t nesses,  par t i es,  c i r cui t  cour t ,  and cour t  of  
appeal s use a var i et y of  t er ms t o descr i be t he f our  i ndi v i dual  
st al l  pi eces,  such as " sect i on, "  " pi ece, "  " f ence, "  and " wal l . "   
We under st and t hose t er ms t o be used i nt er changeabl y t o r ef er  t o 
t he i ndi v i dual  st al l  pi eces.  

Addi t i onal l y,  t he wi t nesses,  par t i es,  c i r cui t  cour t ,  and 
cour t  of  appeal s al so appear  t o use t he t er m " st al l "  
i nt er changeabl y t o r ef er  t o a f ul l y  or  par t i al l y assembl ed hor se 
st al l  as wel l  as i ndi v i dual  st al l  pi eces.   Gener al l y,  cont ext  
c l ar i f i es t he i nt ended meani ng of  " st al l "  when t hat  wor d appear s 
i n t he r ecor d,  br i ef s,  and ot her  mat er i al s.   However ,  unl ess 
di r ect l y quot i ng,  we use,  f or  consi st ency,  t he wor d " st al l "  t o 
r ef er  t o f ul l y  or  par t i al l y  assembl ed hor se st al l s and " pi ece"  
or  " pi eces"  t o r ef er  t o one or  mor e of  t he i ndi v i dual  st al l  
pi eces.    
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t he i nmat es havi ng pr obl ems,  def endant  McMi l l on was 
awar e t he st al l s wer e st uck,  he was awar e t he chai ns 
wer e undone,  and was awar e t hat  i nmat es wer e st andi ng 
next  t o t he st uck st al l .   Def endant  McMi l l on was 
negl i gent  t o j ump on t he st al l s,  whi ch cr eat ed danger ,  
t he st al l s f el l ,  and pl ai nt i f f  was i nj ur ed by t he 
f al l i ng st al l s.  

¶14 As t o whet her  McMi l l on was pr ot ect ed by i mmuni t y f r om 

l i abi l i t y  f or  t hat  negl i gence,  t he c i r cui t  cour t  concl uded t hat  

Pr i es met  hi s bur den of  pr oof  i n est abl i shi ng t hat  def endant  

v i ol at ed a mi ni st er i al  dut y pr ovi ded " by St at e Fai r  pol i cy"  i n 

t he wr i t t en i nst r uct i ons:    

The gui del i nes f or  di sassembl i ng t he hor se 
st al l s .  .  .  do not  i ndi cat e t hat  empl oyees f ol l owi ng 
t he di r ect i ves have any di scr et i on t o di sassembl e ( or  
assembl e)  t he st al l s i n any way t hey chose.   Chai ns 
necessar y f or  hol di ng t he st al l s t oget her  had been 
di sconnect ed.   Def endant  McMi l l on j umped on t he st al l  
anyway.   Def endant  McMi l l on was awar e of  t he 
di sassembl y met hods as speci f i cal l y desi gnat ed by t he 
St at e Fai r  pol i cy .  .  .  but  di d not  f ol l ow t hem.   He 
devi at ed f r om t he wr i t t en pr ocedur e,  whi ch r esul t ed i n 
pl ai nt i f f  Pr i es ' [ ]  i nj ur i es.   

¶15 The ci r cui t  cour t  al so concl uded t hat  McMi l l on,  based 

on hi s own deposi t i on and t est i mony,  di d not  have di scr et i on t o 

devi at e f r om t he di sassembl y i nst r uct i ons.   Accor di ngl y,  i t  hel d 

t he mi ni st er i al  dut y except i on appl i ed and t hat  as a r esul t ,  

gover nment al  i mmuni t y di d not  shi el d McMi l l on f r om l i abi l i t y .   

I t  awar ded a t ot al  j udgment  t o Pr i es f or  hi s medi cal  bi l l s  and 
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f or  pai n and suf f er i ng of  appr oxi mat el y $14, 000 pl us cost s and 

at t or ney f ees. 9 

¶16 McMi l l on appeal ed t o t he cour t  of  appeal s,  ar gui ng 

t hat  t he c i r cui t  cour t  er r ed i n concl udi ng t hat  t he mi ni st er i al  

dut y except i on appl i ed.   Pr i es cr oss- appeal ed t he por t i on of  t he 

c i r cui t  cour t ' s  j udgment  i n whi ch i t  concl uded t hat  t he known 

danger  except i on di d not  appl y.   The cour t  of  appeal s af f i r med 

t he ci r cui t  cour t  on di f f er ent  gr ounds.   I t  accept ed t he ci r cui t  

cour t ' s  f i ndi ngs of  f act ,  but  di ver ged f r om t he ci r cui t  cour t ' s  

r easoni ng by concl udi ng t hat  t he known danger  except i on t o 

i mmuni t y appl i ed.   The cour t  of  appeal s based t hat  det er mi nat i on 

on McMi l l on' s knowl edge t hat  t he st al l s wer e danger ous t o st and 

or  j ump on when unchai ned,  hi s awar eness t hat  t he chai ns wer e 

undone when he j umped on t he st al l ,  and hi s awar eness t hat  t he 

i nmat es wer e st andi ng i n t he pat h of  t he st al l  pi eces i f  t hey 

f el l .   Pr i es v.  McMi l l on,  2008 WI  App 167,  ¶¶24- 25,  314 

Wi s.  2d 706,  760 N. W. 2d 174.   Based on t hat  concl usi on,  t he 

cour t  of  appeal s decl i ned t o eval uat e whet her  t he mi ni st er i al  

dut y except i on al so appl i ed.   I d. ,  ¶1.  

                                                 
9 The ci r cui t  cour t  al so concl uded t hat  t he known danger  

except i on di d not  appl y under  t hese ci r cumst ances,  r ej ect i ng 
Pr i es '  t heor y t hat  McMi l l on' s f ai l ur e t o t r ai n and super vi se t he 
i nmat es cr eat ed a " known and pr esent  danger "  of  i nmat e i nj ur y.   
I t  obser ved t hat  t her e was no evi dence i n t he r ecor d t hat  
pr evi ous vol unt eer s or  i nmat es cr eat ed danger ous si t uat i ons 
war r ant i ng such a dut y t o t r ai n and super vi se.  
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I I .  PARTI ES'  ARGUMENTS,  I SSUES,  AND STANDARD OF REVI EW 

¶17 Bef or e t hi s cour t ,  McMi l l on ar gues t hat  t he cour t  of  

appeal s er r ed i n concl udi ng t hat  t he known danger  except i on 

appl i es under  t hese ci r cumst ances.   Pr i es r esponds t hat  t he 

cour t  of  appeal s cor r ect l y concl uded t hat  t he known danger  

except i on appl i es.   Pr i es f ur t her  asser t s t hat ,  even i f  t hat  

except i on di d not  appl y,  t he mi ni st er i al  dut y except i on shoul d 

appl y as an al t er nat i ve gr ound t o af f i r m t he cour t  of  appeal s.   

Mor eover ,  at  or al  ar gument ,  counsel  f or  Pr i es ur ged t hi s cour t  

t o r eaf f i r m a gener al  r ul e i ni t i al l y  set  f or t h i n Hol yt z v.  Ci t y  

of  Mi l waukee,  17 Wi s.  2d 26,  115 N. W. 2d 618 ( 1962) .   That  r ul e,  

s i nce abr ogat ed by case l aw,  pr ovi ded t hat  i n cases al l egi ng 

negl i gent  act s by publ i c of f i c i al s,  l i abi l i t y  was t he r ul e and 

gover nment al  i mmuni t y was t he except i on. 10   

¶18 Hence,  t he i ssues we conf r ont  her e f ocus on whet her  

ei t her  t he mi ni st er i al  dut y except i on or ,  al t er nat i vel y,  t he 

known danger  except i on appl i es under  t hese c i r cumst ances t o 

depr i ve McMi l l on of  t he def ense of  gover nment al  i mmuni t y.    

¶19 A def ense of  gover nment al  i mmuni t y f or  publ i c 

empl oyees f ocuses on whet her  t he act i on or  i nact i on upon whi ch 

l i abi l i t y  i s  pr emi sed i s ent i t l ed t o i mmuni t y.   Lodl  v.  

Pr ogr essi ve N.  I ns.  Co. ,  2002 WI  71,  ¶17,  253 Wi s.  2d 323,  646 

N. W. 2d 314.   Whet her  an except i on t o i mmuni t y appl i es r equi r es 

                                                 
10 The Wi sconsi n Associ at i on f or  Just i ce submi t t ed an ami cus 

cur i ae br i ef  wi t h a s i mi l ar  ar gument  ur gi ng t hi s cour t  t o expand 
t he except i ons t o gover nment al  i mmuni t y cur r ent l y r ecogni zed i n 
Wi sconsi n.  
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us t o det er mi ne t he pr oper  scope of  t he common l aw doct r i ne of  

gover nment al  i mmuni t y;  t hat  i s  a quest i on of  l aw t hat  we r evi ew 

de novo wi t hout  def er ence t o t he c i r cui t  cour t  or  cour t  of  

appeal s,  but  benef i t t i ng f r om t he anal ysi s of  each cour t .   Ki mps 

v.  Hi l l ,  200 Wi s.  2d 1,  8,  546 N. W. 2d 151 ( 1996) .   However ,  we 

ar e t o uphol d t he c i r cui t  cour t ' s  f act ual  f i ndi ngs unl ess t hey 

ar e c l ear l y er r oneous.   Phel ps v.  Physi c i ans I ns.  Co. ,  2009 WI  

74,  ¶34,  319 Wi s.  2d 1,  768 N. W. 2d 615.  

I I I .  DI SCUSSI ON 

¶20 The r ul e of  gover nment al  i mmuni t y pr ovi des t hat  st at e 

of f i cer s and empl oyees ar e i mmune f r om per sonal  l i abi l i t y  f or  

i nj ur i es r esul t i ng f r om act s per f or med wi t hi n t he scope of  t hei r  

of f i c i al  dut i es.   Ki mps,  200 Wi s.  2d at  10.   Gr ounded i n common 

l aw,  t he doct r i ne of  gover nment al  i mmuni t y i s based on " publ i c 

pol i cy consi der at i ons t hat  spr i ng f r om an i nt er est  i n pr ot ect i ng 

t he publ i c pur se and a pr ef er ence f or  pol i t i cal  r at her  t han 

j udi c i al  r edr ess"  f or  act i ons. 11  Lodl ,  253 Wi s.  2d 323,  ¶23;  see 

                                                 
11 The doct r i ne of  sover ei gn i mmuni t y i s di st i nct  f r om 

gover nment al  i mmuni t y.   Bi cknese,  260 Wi s.  2d 713,  ¶67.   
Sover ei gn i mmuni t y i s based i n ar t i c l e I V,  sect i on 27 of  t he 
Wi sconsi n Const i t ut i on and i s pr ocedur al  i n nat ur e.   I d. ,  ¶68.   
That  doct r i ne pr ovi des,  i n essence,  t hat  t he st at e cannot  be 
sued wi t hout  i t s  consent .   I d.   A successf ul  mot i on t o di smi ss 
on sover ei gn i mmuni t y gr ounds depr i ves t he cour t  of  per sonal  
j ur i sdi ct i on over  t he def endant ,  i . e. ,  t he st at e.   I d.    
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al so Li st er  v.  Bd.  of  Regent s,  72 Wi s.  2d 282,  299,  240 

N. W. 2d 610 ( 1976)  ( l i s t i ng ot her  pol i cy consi der at i ons,  such as 

t he danger  of  i nf l uenci ng publ i c of f i c i al s wi t h t he t hr eat  of  a 

l awsui t  and t he det er r ent  ef f ect  t hat  t he t hr eat  of  a l awsui t  

mi ght  have on t hose consi der i ng publ i c posi t i ons) .  

¶21 The r ul e of  i mmuni t y i s subj ect  t o except i ons,  whi ch 

seek t o bal ance t he r i ght s of  i nj ur ed par t i es t o seek 

compensat i on wi t h t he need f or  publ i c of f i cer s and empl oyees t o 

per f or m t hei r  dut i es f r eel y.   Li st er ,  72 Wi s.  2d  at  300.   The 

t wo except i ons at  i ssue her e appl y when an of f i cer  or  empl oyee 

has no di scr et i on i n t he per f or mance of  a par t i cul ar  dut y.    

¶22 Fi r st ,  a st at e of f i cer  or  empl oyee wi l l  not  be 

" shi el ded f r om l i abi l i t y  f or  t he negl i gent  per f or mance of  a 

pur el y mi ni st er i al  dut y. "   Ki mps,  200 Wi s.  2d at  10.   The t est  

i n Wi sconsi n f or  whet her  a dut y i s di scr et i onar y or  mi ni st er i al  

was ar t i cul at ed i ni t i al l y  i n Meyer  v.  Car man,  271 Wi s.  329,  332,  

73 N. W. 2d 514 ( 1955) .   That  t est ,  as descr i bed by t hi s cour t ,  

pr ovi des:  

A publ i c of f i cer ' s dut y i s mi ni st er i al  onl y when i t  i s  
absol ut e,  cer t ai n and i mper at i ve,  i nvol v i ng mer el y t he 
per f or mance of  a speci f i c  t ask when t he l aw i mposes,  
pr escr i bes and def i nes t he t i me,  mode and occasi on f or  

                                                                                                                                                             
As f or  t he doct r i ne of  gover nment al  i mmuni t y,  i t  t r eat s 

muni ci pal  of f i c i al s and empl oyees di f f er ent l y f r om st at e 
empl oyees i n sever al  ways.   Most  s i gni f i cant l y,  unl i ke 
gover nment al  i mmuni t y as appl i ed t o st at e empl oyees wher e 
i mmuni t y i s t he r ul e and l i abi l i t y  i s  t he except i on,  t he 
opposi t e i s t r ue f or  muni ci pal  act or s,  i . e. ,  l i abi l i t y  i s  t he 
r ul e and i mmuni t y i s t he except i on.   Lodl  v.  Pr ogr essi ve N.  I ns.  
Co. ,  2002 WI  71,  ¶22,  253 Wi s.  2d 323,  646 N. W. 2d 314.  
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i t s per f or mance wi t h such cer t ai nt y t hat  not hi ng 
r emai ns f or  j udgment  or  di scr et i on.    

Li st er ,  72 Wi s.  2d at  301;  see al so C. L.  v.  Ol son,  143 Wi s.  2d  

701,  711- 12,  422 N. W. 2d 614 ( 1988) .   St at ed di f f er ent l y,   

a dut y i s r egar ded as mi ni st er i al  when i t  has been 
posi t i vel y i mposed by l aw,  and i t s per f or mance 
r equi r ed at  a t i me and i n a manner ,  or  upon condi t i ons 
whi ch ar e speci f i cal l y desi gnat ed,  t he dut y t o per f or m 
under  t he condi t i ons speci f i ed not  bei ng dependent  
upon t he of f i cer ' s j udgment  or  di scr et i on.   I f  
l i abi l i t y  i s  pr emi sed upon t he negl i gent  per f or mance 
( or  non- per f or mance)  of  a mi ni st er i al  dut y i mposed by 
l aw or  gover nment  pol i cy,  t hen i mmuni t y wi l l  not  
appl y.    

Lodl ,  253 Wi s.  2d 323,  ¶26 ( i nt er nal  quot at i on mar ks and 

ci t at i ons omi t t ed) .  

¶23 Second,  t he known danger  except i on oper at es i n 

s i t uat i ons wher e an obvi ousl y hazar dous si t uat i on exi st s and 

" t he nat ur e of  t he danger  i s compel l i ng and known t o t he of f i cer  

and i s of  such f or ce t hat  t he publ i c of f i cer  has no di scr et i on 

not  t o act . "   C. L. ,  143 Wi s.  2d at  715.   The semi nal  Wi sconsi n 

case appl y i ng t he known danger  except i on i s Cor ds v.  Ander son,  

80 Wi s.  2d 525,  259 N. W. 2d 672 ( 1977) .   Cor ds i nvol ved an 

acci dent  wher e hi ker s,  l egal l y  accessi ng a par k hi k i ng t r ai l  

dur i ng ni ght t i me,  f el l  i nt o a deep gor ge f r om a hazar dous 

por t i on of  t he t r ai l .   I n t hat  case,  we concl uded t hat  t he par k 

manager ,  who had known t hat  t he t r ai l  was par t i cul ar l y danger ous 

af t er  dusk,  had a mi ni st er i al  dut y t o pl ace war ni ng si gns or  

advi se super i or s of  t he t r ai l  condi t i on.   I d.  at  541- 42;  see 

al so Voss v.  El khor n Ar ea Sch.  Di st . ,  2006 WI  App 234,  297 Wi s.  

2d 389,  724 N. W. 2d 420 ( hol di ng t hat  a mi ni st er i al  dut y t o end a 
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c l ass exer ci se ar ose f or  pur poses of  t he known danger  except i on 

wher e st udent s wear i ng si ght - al t er i ng goggl es began st umbl i ng 

and f al l i ng i n a r oom f ul l  of  har d obst acl es) .  

¶24 The t wo except i ons over l ap t o an ext ent ,  i nasmuch as 

t hey bot h r equi r e t he i dent i f i cat i on of  a mi ni st er i al  dut y.   

I ndeed,  t he cour t  of  appeal s i n t hi s case concl uded t hat  t he 

known danger  except i on appl i ed because " i t  shoul d have been 

sel f - evi dent  t o McMi l l on t hat  once he saw t he chai ns had been 

r emoved,  he had a mi ni st er i al  dut y based on t he known danger  t o 

st op t he di sassembl y unt i l  t he chai ns wer e r eat t ached and t o not  

j ump on t he unchai ned st al l . "   Pr i es,  314 Wi s.  2d 706,  ¶25.   As 

expl ai ned above,  a mi ni st er i al  dut y f or  pur poses of  t he 

mi ni st er i al  dut y except i on i s i mposed by l aw or  pol i cy and 

per f or mance i s r equi r ed i n a t i me,  manner ,  and under  condi t i ons 

wher e t he of f i cer  does not  exer ci se di scr et i on or  j udgment .   I n 

cont r ast ,  t he mi ni st er i al  dut y f or  pur poses of  t he known danger  

except i on ar i ses not  f r om a wr i t t en l aw or  pol i cy,  but  when an 

obvi ousl y danger ous si t uat i on pr esent s i t sel f .   As t hi s cour t  

expl ai ned i n C. L. ,  " [ C] i r cumst ances may gi ve r i se t o such a 

cer t ai n dut y,  wher e .  .  .  t he nat ur e of  t he danger  i s compel l i ng 

and known t o t he of f i cer  and i s of  such f or ce t hat  t he publ i c 

of f i cer  has no di scr et i on not  t o act . "   143 Wi s.  2d at  715.  

¶25 We begi n wi t h our  anal ysi s of  whet her  t he mi ni st er i al  

dut y except i on appl i es under  t he c i r cumst ances pr esent ed her e.   

Pr i es i dent i f i es t he t ake- down i nst r uct i ons as a sour ce of  l aw 

or  pol i cy di ct at i ng t he mi ni st er i al  dut y her e t o di sassembl e t he 

st al l s i n a speci f i c  manner .   McMi l l on r esponds t hat  t hose 
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i nst r uct i ons do not  cr eat e a mi ni st er i al  dut y because t hey l ack 

di r ect i on on how empl oyees ar e t o use t he chai ns or  how t hey ar e 

t o r espond t o t he c i r cumst ances her e,  i . e. ,  when pi eces ar e 

st uck t oget her .   I n l i ght  of  t he par t i es '  posi t i ons,  we f r ame 

t he speci f i c  quest i on her e as f ol l ows:   Di d t he i nst r uct i ons 

est abl i sh a mi ni st er i al  dut y t hat  McMi l l on t hen vi ol at ed when he 

j umped on and shook t he st uck st al l  knowi ng t hat  " t he chai ns 

wer e undone"  and knowi ng of  t he i nst r uct i ons t o " [ a] l ways have 

someone hol di ng up t he pi ece t hat  you ar e t aki ng down" ?  Our  

case l aw pr ovi des some gui dance i n answer i ng t hat  quest i on.  

¶26 Wher e t her e i s a wr i t t en l aw or  pol i cy def i ni ng a 

dut y,  we nat ur al l y l ook t o t he l anguage of  t he wr i t i ng t o 

eval uat e whet her  t he dut y and i t s par amet er s ar e expr essed so 

cl ear l y and pr eci sel y,  so as t o el i mi nat e t he of f i c i al ' s  

exer ci se of  di scr et i on.  

¶27 For  exampl e,  i n Meyer ,  271 Wi s.  at  331,  t he i ssue was 

whet her  i nj ur ed st udent s coul d r ecover  f r om school  boar d 

of f i c i al s,  i n t hei r  i ndi v i dual  capaci t i es,  f or  f ai l ur e t o er ect  

guar dr ai l s or  ot her  saf et y devi ces i n a r et ai ni ng wal l .   We 

assessed st at ut or y l anguage t hat  of f i c i al s had a dut y t o " keep 

t he bui l di ngs and gr ounds i n good r epai r ,  sui t abl y equi pped and 

i n saf e and sani t ar y condi t i on at  al l  t i mes, "  and concl uded t hat  

t hat  l anguage di d not  cr eat e a mi ni st er i al  dut y.   As we 

expl ai ned:  

[ A]  gr eat  many c i r cumst ances may need t o be consi der ed 
i n deci di ng what  act i on i s necessar y t o do so,  and 
such deci s i ons i nvol ve t he exer ci se of  j udgment  or  
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di scr et i on r at her  t han t he mer e per f or mance of  a 
pr escr i bed t ask.    

I d.  at  331- 32.  

¶28 Si mi l ar l y,  i n Lodl ,  we l ooked at  a st at ut e and a 

pol i ce depar t ment  pol i cy t o det er mi ne whet her  t hose mat er i al s 

cr eat ed a mi ni s t er i al  dut y f or  of f i cer s t o cont r ol  t r af f i c  

manual l y when r espondi ng at  an i nt er sect i on wher e t r af f i c 

s i gnal s wer e i noper abl e. 12  253 Wi s.  2d 323,  ¶27.   We not ed,  

f i r st ,  t hat  t he r el evant  st at ut e mandat ed a ser i es of  whi st l e 

s i gnal s t hat  an of f i cer  must  use when di r ect i ng t r af f i c ;  

however ,  t he st at ut e di d not  r equi r e an of f i cer  t o per f or m 

manual  t r af f i c  oper at i on i n a gi ven si t uat i on,  nor  di d i t  st r i p 

an of f i cer  of  di scr et i on t o det er mi ne when t o ef f ect uat e manual  

cont r ol .   I d. ,  ¶27.  

¶29 Li kewi se,  i n Lodl ,  t he l anguage of  t he pol i ce 

depar t ment  pol i cy on oper at i ons and pr ocedur es was not  

mi ni st er i al ,  wher e t he l anguage mer el y pr ovi ded suggest i ons f or  

an of f i cer  t o f ol l ow when manual l y cont r ol l i ng t r af f i c .   The 

pol i cy di d not  mandat e when or  whet her  an of f i cer  shoul d 

under t ake such cont r ol .   Mor eover ,  i t  was si gni f i cant  t o t hi s 

cour t  t hat  ( 1)  t he pol i ce chi ef  descr i bed t he pol i cy as mer el y 

" gui del i ne[ s] " ;  ( 2)  ot her  l anguage i n t he manual  st at ed t hat  

                                                 
12 The cour t  i n Lodl  assessed whet her  a mi ni st er i al  dut y was 

pr esent  wi t hi n t he f r amewor k of  t he known danger  except i on.   
Al t hough t hat  except i on i s di f f er ent  f r om t he mi ni st er i al  dut y  
except i on,  t her e i s an over l ap bet ween t he t wo except i ons,  as we 
have not ed.   I n any event ,  our  assessment  i n Lodl  of  t he known 
danger  except i on does not  di f f er  mar kedl y f r om how we have 
gener al l y assessed t he dut y  under  t he mi ni st er i al  dut y 
except i on.  
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of f i cer s ar e expect ed t o use t hei r  j udgment  i n addr essi ng 

pr obl ems;  and ( 3)  t he l anguage of  t he pol i cy par agr aph at  i ssue 

used t he di scr et i onar y wor d " shoul d"  t hr oughout .   I d. ,  ¶¶29- 30.   

Si mi l ar l y,  i n Nof f ke v.  Bakke,  2009 WI  10,  315 Wi s.  2d 350,  760 

N. W. 2d 156,  we assessed l anguage i n " spi r i t  r ul es"  gover ni ng 

r esponsi bi l i t i es f or  cheer l eadi ng coaches t o det er mi ne whet her  

t hose r ul es i mposed a mi ni st er i al  dut y.   We concl uded t hat  t he 

r ul es di d not  i mpose such a dut y,  based i n par t  on l anguage 

descr i bi ng t he r ul es as " gui del i nes, "  " a usef ul  r emi nder  of  

basi c pr ocedur es, "  and ot her  per mi ssi ve l anguage such as 

" shoul d"  ( r at her  t han a mandat or y " must "  or  " shal l " )  t hr oughout .   

I d. ,  ¶46.  

¶30 I ndeed,  t he choi ce of  di scr et i onar y ver sus mandat or y 

l anguage i s a s i gni f i cant  f act or  i n det er mi ni ng t he exi st ence of  

a mi ni st er i al  dut y.   For  exampl e,  i n Char t  v.  Dvor ak,  57 Wi s.  2d 

92,  203 N. W. 2d 673 ( 1973) ,  wher e t he f ai l ur e al l eged was 

i mpr oper  pl acement  of  a hi ghway war ni ng si gn,  we assessed 

sever al  st at ut or y pr ovi s i ons as wel l  as a St at e Hi ghway 

Commi ssi on ( commi ssi on)  manual .   We assessed st at ut or y l anguage 

st at i ng t hat  t he commi ssi on " shal l  er ect  and mai nt ai n"  gui de and 

war ni ng si gns " as i t  deems necessar y"  and t hat  

" [ n] o .  .  .  s i gn .  .  .  shal l  be i nst al l ed unl ess t he desi gn,  

i nst al l at i on and use or  oper at i on of  such si gn .  .  .  conf or ms t o 

t he r ul es of  t he .  .  .  commi ssi on. "   I d.  at  99 n. 5.   ( Emphasi s 

added. )   We under st ood t hat  l anguage t o mean t hat  al t hough t he 

commi ssi on had di scr et i on as t o whet her  t o pl ace t he si gns at  

al l  ( i . e. ,  " as i t  deems necessar y" ) ,  once of f i c i al s deci ded t o 
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pl ace a par t i cul ar  s i gn,  wor ker s wer e bound by a dut y t o er ect  

and mai nt ai n t hat  s i gn i n conf or mance wi t h commi ssi on- devel oped 

di r ect i ves.   Accor di ngl y,  t hose di r ect i ves wer e " absol ut e,  

cer t ai n and i mper at i ve"  and set  f or t h a mi ni st er i al  dut y once a 

deci s i on was made t o pl ace a s i gn,  and t he def endant s '  negl i gent  

f ai l ur e t o compor t  wi t h t he r el evant  di r ect i ves woul d not  be 

pr ot ect ed by gover nment al  i mmuni t y.  

¶31 Our  f i r st  t ask i n t hi s case i s  t o i dent i f y a sour ce of  

l aw or  pol i cy i mposi ng a mi ni st er i al  dut y on McMi l l on.   Al t hough 

we have not  expr essl y def i ned what  manner  of  " l aw"  i s suf f i c i ent  

i n t hi s cont ext  t o ser ve as a sour ce f or  a mi ni st er i al  dut y,  we 

have t r adi t i onal l y assessed a wi de var i et y of  mat er i al s t o 

det er mi ne whet her  a mi ni st er i al  dut y exi st ed.   See,  e. g. ,  

Bi cknese,  260 Wi s.  2d 713,  ¶25 ( eval uat i ng empl oyee pol i cy 

manual ) ;  Lodl ,  253 Wi s.  2d 323,  ¶¶28- 30 ( r evi ewi ng pol i ce 

depar t ment  oper at i ons pol i cy) ;  Ki mps,  200 Wi s.  2d at  14- 15 

( assessi ng empl oyee j ob descr i pt i on) .   Mor eover ,  t he cour t  of  

appeal s has under st ood " l aw"  i n t hi s cont ext  t o encompass a 

r el at i vel y br oad,  but  not  l i mi t l ess,  spect r um of  mat er i al s.   See 

Meyer s v.  Schul t z,  2004 WI  App 234,  ¶19,  277 Wi s.  2d 845,  690 

N. W. 2d 873 ( concl udi ng t hat  manuf act ur er s '  i nst r uct i ons t hat  t he 

gover nment al  uni t  di d not  cr eat e and t hat  di d not  est abl i sh a 

cont r act ual  obl i gat i on by t he ent i t y was not  " an act  of  

gover nment "  t hat  coul d sat i sf y t he mi ni mal  r equi r ement s of  a l aw 

or  pol i cy f or  pur poses of  t he mi ni st er i al  dut y except i on) .  

¶32 Her e,  t he t ake- down i nst r uct i ons f al l  wi t hi n t he r ange 

of  document s t hat  coul d ser ve as a basi s f or  a mi ni st er i al  dut y.   
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Bot h Hedden and Jaeger  pr ovi ded t est i mony t hat  t he pr ocedur es 

wer e St at e Fai r  Par k document s and cr eat ed by St at e Fai r  Par k 

st af f  f or  use i n St at e Fai r  Par k wor k.   Mor eover ,  Hedden,  

Jaeger ,  and McMi l l on al l  acknowl edged t hat  t he pr ocedur es set  

f or t h t he st eps r equi r ed by St at e Fai r  Par k empl oyees t o t ake 

down t he st al l s saf el y.   Accor di ngl y,  we ar e sat i sf i ed t hat  t he 

set  of  pr ocedur es i s a sour ce of  " l aw"  f or  pur poses of  

est abl i shi ng a mi ni st er i al  dut y.    

¶33 We now r et ur n t o t he cent r al  i nqui r y her e:   Di d t he 

i nst r uct i ons est abl i sh a mi ni st er i al  dut y t hat  McMi l l on t hen 

vi ol at ed when he j umped on and shook t he st uck st al l  knowi ng 

t hat  " t he chai ns wer e undone"  and knowi ng of  t he i nst r uct i ons t o 

" [ a] l ways have someone hol di ng up t he pi ece t hat  you ar e t aki ng 

down" ?  We ar e sat i sf i ed t hat  t he i nst r uct i ons cr eat ed such a 

mi ni st er i al  dut y and t hat  McMi l l on v i ol at ed t hat  dut y based on 

t he f ol l owi ng r easons. 13 

                                                 
13 We st r ongl y di sagr ee wi t h t he di ssent ' s asser t i ons t hat ,  

by hol di ng t hat  a mi ni st er i al  dut y i s pr esent  her e,  we depar t  
f r om pr ecedent  and abandon our  cour t s '  " t i me- t est ed appr oach"  t o 
assessi ng t he l i mi t ed mi ni st er i al  dut y except i on.   See Just i ce 
Br adl ey' s di ssent ,  ¶¶48,  50.   We do no such t hi ng.   Rat her ,  we 
r each our  hol di ng by appl y i ng t he l aw as t hi s cour t  has 
devel oped i t  over  t he l ast  f i f t y  year s t o t he f act s and 
ci r cumst ances pr esent ed i n t hi s case and r ecor d.   Based on t hat  
exer ci se,  we ar e sat i sf i ed t hat  a nar r ow mi ni st er i al  dut y exi st s 
her e.  

Accor di ngl y,  we di sput e t he di ssent ' s unf ounded concer ns 
t hat  our  hol di ng her e expands——t o any degr ee——t he nar r ow 
mi ni st er i al  dut y except i on t o i mmuni t y t hat  st at e and l ocal  
gover nment s have been subj ect  t o f or  t he l ast  hal f  cent ur y.   
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¶34 Fi r st  and f or emost ,  t he l anguage i n t he wr i t t en 

i nst r uct i ons f or  t he t ake- down pr ocedur e i n sect i on 6( a)  has t he 

r equi s i t e speci f i c i t y and def i ni t i on of  t he " t i me,  mode and 

occasi on f or  i t s per f or mance wi t h such cer t ai nt y t hat  not hi ng 

r emai ns f or  j udgment  or  di scr et i on. "   Li st er ,  72 Wi s.  2d at  301.   

As we not ed above,  t he i nst r uct i ons r equi r e wor ker s t aki ng down 

st al l  pi eces t o " [ a] l ways have someone hol di ng up t he pi ece t hat  

you ar e t aki ng down. "   ( Emphasi s added. )   That  i nst r uct i on may 

be br i ef ,  but  i t  i s  s i gni f i cant .   The wor d " al ways"  i mpar t s a 

mandat or y r equi r ement ,  unl i ke di scr et i onar y wor ds such as " may"  

or  " shoul d. "   " Al ways"  does not  per mi t  di scr et i on as t o whet her  

t o have wor ker s hol d up t he pi ece bei ng t aken down.   Rat her ,  i t  

r equi r es wor ker s t o ensur e t hat  t he pi eces ar e secur ed f r om 

f al l i ng dur i ng t he t ake- down pr ocess.   I n ot her  wor ds,  j ust  as 

t he l anguage of  t he hi ghway commi ssi on manual  i n Char t  

f or ecl osed t he possi bi l i t y  t hat  wor ker s coul d pl ace hi ghway 

si gns i n a l ocat i on t hat  di d not  conf or m t o t he r ul es,  t he 

i nst r uct i ons her e def i ni t i vel y pr oscr i be at t empt i ng t o t ake down 

pi eces of  a st al l  wi t hout  t hose pi eces bei ng secur ed dur i ng t hat  

pr ocess.  

¶35 Fur t her mor e,  t est i mony suppor t s our  concl usi on t hat  

t he t ake- down r equi r ement  t o " [ a] l ways have someone hol di ng up 

t he pi ece t hat  you ar e t aki ng down"  def i nes t he " t i me,  mode and 

occasi on f or  i t s per f or mance wi t h such cer t ai nt y t hat  not hi ng 

r emai ns f or  j udgment  or  di scr et i on. "   McMi l l on t est i f i ed t hat  

t he i nst r uct i ons pr ovi ded t he st eps t o be t aken i n t he t ake- down 

pr ocess,  and t hat  he was r equi r ed t o f ol l ow t hose i nst r uct i ons 
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" ever y s i ngl e t i me"  he t ook down st al l s.   Mor eover ,  Jaeger  

t est i f i ed t hat ,  al t hough some di scr et i on was per mi t t ed t o St at e 

Fai r  Par k empl oyees t o do t hei r  j obs,  i t  was a v i ol at i on of  

St at e Fai r  Par k pr ocedur e t o l eave t he st al l  sect i ons unsecur ed.  

¶36 Those ci r cumst ances ar e di st i ngui shabl e f r om t he f act s 

i n Lodl ,  wher e t he pol i ce chi ef  t est i f i ed t o t he i mpor t ance of  

per mi t t i ng of f i cer s di scr et i on i n per f or mi ng t hei r  j obs,  and 

wher e t he pol i cy had di scr et i onar y l anguage such as " shoul d"  

t hr oughout .   Lodl ,  253 Wi s.  2d 323,  ¶29;  see al so Nof f ke,  315 

Wi s.  2d 350,  ¶46 ( not i ng t hat  per mi ssi ve l anguage and use of  t he 

wor d " shoul d"  i n spi r i t  r ul es suggest ed t hat  t he r ul es at  i ssue 

per mi t t ed di scr et i on) .   Her e,  t he c i r cui t  cour t  made t he 

f ol l owi ng f i ndi ngs of  f act :  

 Accor di ng t o def endant  McMi l l on' s deposi t i on,  t he 
same di smant l i ng pr ocess i s f ol l owed each t i me;  t he 
empl oyees do not  have t he abi l i t y  t o change t he 
pr ocess;  t he onl y accept abl e way t o di s l odge t he wal l s 
i s t o use a hammer  r at her  t han j ump on t op of  t he 
wal l s;  t he st al l s have t o be put  up and t aken down i n 
a cer t ai n manner  or  t her e i s a danger  of  someone bei ng 
hur t .  

( Ci t at i ons t o t he r ecor d omi t t ed) .   Those f i ndi ngs ar e not  

c l ear l y er r oneous,  and we agr ee wi t h t he c i r cui t  cour t  t hat  

t hose f i ndi ngs compel  t he concl usi on t hat  McMi l l on knew of  t he 

pr oper  t ake- down pr ocedur es pur suant  t o t he i nst r uct i ons,  and 

t hat  he under st ood he was r equi r ed t o f ol l ow t hose i nst r uct i ons 

ever y t i me he di sassembl ed t he st al l s.  

¶37 I n addi t i on t o t he mandat or y l anguage t o " [ a] l ways 

have someone hol di ng up t he pi ece t hat  you ar e t aki ng down"  and 
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McMi l l on' s under st andi ng t hat  he was t o f ol l ow t he i nst r uct i ons 

" ever y t i me"  he di smant l ed t he st al l s,  t he nat ur e of  t he wor k 

and t he cont ext  i n whi ch i t  i s  per f or med suppor t  our  concl usi on 

t hat  i nst r uct i on sect i on 6( a)  cr eat es a mi ni st er i al  dut y f or  

St at e Fai r  Par k empl oyees.   Accor di ng t o i nst r uct i on sect i on 

1( a) ,  at  l east  f our  peopl e ar e r equi r ed t o set  up t he st al l s.   

Mor eover ,  t est i mony at  t r i al  est abl i shed t hat  each st eel  pi ece 

was l ar ge ( 10 f eet  by 10 f eet ) ,  wei ghed appr oxi mat el y 200 

pounds,  and r equi r ed f our  peopl e t o l i f t  i t .   Put  di f f er ent l y,  

t he t ake- down pr ocess i nvol ves mul t i pl e wor ker s and vol unt eer s——

at  l east  some of  whom do not  have exper i ence wi t h t he equi pment  

or  pr ocedur es i nvol ved——movi ng l ar ge,  heavy,  awkwar d equi pment  

used at  l east  annual l y at  St at e Fai r  Par k event s.   I n l i ght  of  

t hat ,  t he pr esence of  i nst r uct i ons i mpar t i ng a nondi scr et i onar y 

set  of  pr ocedur es i s a necessi t y .   As t he c i r cui t  cour t  not ed,  

" [ D] i sassembl i ng hor se st al l s i s a pr ocess t hat  can,  and shoul d,  

be cont r ol l ed wi t h set  gui del i nes so as t o pr eser ve equi pment  

and pr event  i nj ur y,  wor ker s ar e not  gi ven di scr et i on as t o 

per f or mi ng di sassembl y. "   Those ci r cumst ances suppor t  t he 

concl usi on t hat  t he i nst r uct i on i n sect i on 6( a)  i s not  

di scr et i onar y but  i s pur el y mi ni st er i al .    

¶38 Mor eover ,  t hat  pur el y mi ni st er i al  dut y encompasses a 

pr oper  use of  chai ns dur i ng t he di sassembl y pr ocess.   As t he 

cour t  of  appeal s obser ved,  i t  i s  undi sput ed t hat  t he st al l s ar e 

made up of  f our  separ at e pi eces:   a f r ont ,  t wo si des,  and a 

back,  wi t h t he s i des and back pi eces each chai ned t o a wal l  t o 

pr event  t hose pi eces f r om f al l i ng when wor ker s r emoved t he pi ns 



No.  2008AP89   

 

24 
 

at t achi ng t he pi eces t oget her .   I t  i s  al so undi sput ed t hat  t he 

pr oper  met hod of  di sassembl i ng t he st al l s i s t o f i r st  r emove t he 

f r ont  by r emovi ng t he pi ns and l i f t i ng t hat  pi ece,  t hen each 

si de one at  a t i me by agai n r emovi ng t he pi ns and r emovi ng t he 

chai ns whi l e wor ker s hol d t he pi ece up,  and f i nal l y t he back by 

r emovi ng t he chai n,  wi t h t he wor ker s agai n hol di ng i t  up t o 

pr event  i t  f r om f al l i ng.   Addi t i onal l y,  bot h McMi l l on and Jaeger  

pr ovi ded t est i mony expl ai ni ng t he chai ns'  i mpor t ant  r ol e i n t he 

st al l  di sassembl y pr ocess.   Fur t her ,  Jaeger  st at ed i n hi s 

deposi t i on t hat  r emovi ng chai ns f r om st al l  pi eces ot her  t han t he 

pi eces t he wor ker s ar e movi ng i s a v i ol at i on of  pr ocedur e.   

Accor di ngl y,  we under st and t he pr ecaut i on of  secur i ng t he si de 

and back pi eces wi t h chai ns i s l ogi cal l y encompassed wi t hi n t he 

l i t er al  i nst r uct i on t o " [ a] l ways have someone hol di ng up t he 

pi ece t hat  you ar e t aki ng down. "   Thus,  t he mi ni st er i al  dut y 

her e r equi r es empl oyees t o ensur e t hat  t he pi eces t hey ar e 

t aki ng down ar e secur ed. 14   

                                                 
14 Nei t her  par t  6( a)  nor  t he r emai nder  of  t he i nst r uct i ons 

r ef er  t o t he chai ns or  desi gnat e t hei r  pr oper  use.   That  
omi ssi on woul d be pr obl emat i c i f  our  anal ysi s of  t he mi ni st er i al  
dut y except i on r equi r ed us t o l ook st r i ct l y at  t he l anguage of  
t he pol i cy.   Our  assessment  i s not  so l i mi t ed.   Revi ew of  
whet her  a pol i cy cont ai ns a mi ni st er i al  dut y f ocuses on t he t ext  
of  t he r el evant  pol i cy or  r ul e and i t s nat ur e.   However  t he 
cont ext  i n whi ch t he pol i cy i s  used and t he ci r cumst ances of  t he 
case ar e r el evant  consi der at i ons t hat  can suppor t  or  negat e a 
concl usi on t hat  pol i cy l anguage cr eat es a mi ni st er i al  dut y.   
Compar e,  e. g. ,  Bi cknese,  260 Wi s.  2d 713,  ¶¶27- 30 ( l ooki ng t o 
mandat or y l anguage of  pol i cy as wel l  and empl oyee' s 
acknowl edgement  and under st andi ng t hat  he was subj ect  t o t he 
dut i es)  wi t h Lodl ,  253 Wi s.  2d 323,  ¶¶24- 34 ( l ooki ng t o 
per mi ssi ve l anguage and t est i mony st at i ng t hat  pol i c i es wer e 
onl y gui del i nes t o det er mi ne t hat  no mi ni st er i al  dut y exi st ed) .   
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¶39 Gi ven t hat  mi ni s t er i al  dut y t o ensur e t hat  t he st al l  

pi eces wer e secur e f r om f al l i ng and McMi l l on' s awar eness of  t hat  

dut y,  we al so ar e sat i sf i ed t hat  McMi l l on v i ol at ed t hat  dut y 

her e.   Al t hough t hi s r ecor d makes i t  di f f i cul t  t o di scer n wher e 

t he i nmat es wer e posi t i oned and what  el se was happeni ng when 

McMi l l on j umped on t he st al l s,  Pr i es t est i f i ed t hat  he was 

st andi ng near  " t he end of "  a pi ece when McMi l l on j umped on t he 

st al l s.   Mor eover ,  gi ven t hat  f al l i ng st al l  pi eces hi t  al l  t hr ee 

of  t he i nmat es i ndi cat es t hat  t hey wer e st andi ng wel l  wi t hi n t he 

t r aj ect or y of  t he unsecur ed pi eces.   The most  r el evant  t est i mony 

came f r om McMi l l on,  who st at ed t hat  bef or e t he st al l s f el l ,  he 

saw t hat  t he chai ns wer e r emoved and t hat  " no one was hol di ng up 

t he st al l  sect i ons. "   That  t est i mony came i n t he cont ext  of  

McMi l l on' s deni al  t hat  he was not  near  t he st al l s when t he 

sect i ons f el l ,  a deni al  t hat  t he c i r cui t  cour t  appear s t o have 

f ound t o be i ncr edi bl e.   I t  i s  wor t h not i ng,  however ,  t hat  i t  

was McMi l l on' s deni al ,  not  some of  hi s ot her  speci f i c  

obser vat i ons,  t hat  t he cour t  f ound i ncr edi bl e.  

¶40 Fur t her mor e,  t he r ecor d c l ear l y suppor t s t he 

concl usi on t hat  McMi l l on was awar e t hat  t he chai ns wer e undone 

on t he back pi ece.   I n t est i mony t hat  t he c i r cui t  cour t  f ound t o 

be cr edi bl e,  Pr i es t est i f i ed t hat  McMi l l on st at ed t hat  t he 

chai ns wer e of f ——and shoul d not  have been r emoved——bef or e 

                                                                                                                                                             
Her e,  we ar e sat i sf i ed t hat  al l  of  t hose consi der at i ons,  t aken 
t oget her ,  est abl i sh a mi ni st er i al  dut y t o ensur e t hat  st al l  
pi eces ar e secur ed by chai ns or  by " someone hol di ng up t he pi ece 
t hat  you ar e t aki ng down. "  
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j umpi ng on t he st al l .   Accor di ngl y,  McMi l l on was awar e t hat  

t hose pi eces wer e unsecur ed,  t hat  t he i nmat es wer e st andi ng 

near by,  and t hat  t he unsecur ed pi eces coul d cause i nj ur y i f  t hey 

f el l .   Because he di d not  t ake t he st eps r equi r ed,  bef or e 

at t empt i ng t o di s l odge t he st uck st al l  pi ece,  t o ensur e t hat  any 

unsecur ed pi eces wer e pr oper l y  secur ed,  he f ai l ed t o compor t  

wi t h t he mi ni st er i al  dut y est abl i shed i n sect i on 6( a)  of  t he 

t ake- down i nst r uct i ons.   Accor di ngl y,  t he mi ni st er i al  dut y 

appl i es and gover nment al  i mmuni t y i s not  avai l abl e as a def ense 

f or  hi m under  t he c i r cumst ances pr esent ed her e.  

¶41 Because we concl ude t hat  t he mi ni st er i al  dut y 

except i on appl i es her e,  i t  i s  not  necessar y f or  us t o det er mi ne 

whet her  t he known danger  except i on al so appl i es.   Mor eover ,  we 

decl i ne t he i nv i t at i on ext ended by Pr i es '  counsel  t o r evi s i t  

Hol yt z and r esur r ect  i t s  gener al  r ul e.   That  quest i on was not  

f ul l y  br i ef ed or  ar gued by t he par t i es.   Mor eover ,  i t  i s  

unnecessar y f or  us t o under t ake such an anal ysi s and case l aw 

r evi ew gi ven our  concl usi on t hat  t he mi ni st er i al  dut y except i on 

t o gover nment al  i mmuni t y appl i es her e.   See St ought on Tr ai l er s,  

I nc.  v.  LI RC,  2007 WI  105,  ¶5 & n. 3,  303 Wi s.  2d 514,  735 

N. W. 2d 477 ( expl ai ni ng t hat  we deci de cases on t he nar r owest  

gr ounds) .  

I V.  CONCLUSI ON 

¶42 We af f i r m,  al t hough on di f f er ent  gr ounds t han t he 

cour t  of  appeal s.   We ar e sat i sf i ed t hat ,  under  t he 

c i r cumst ances pr esent ed her e,  t he mi ni st er i al  dut y except i on t o 

gover nment al  i mmuni t y appl i es.   Speci f i cal l y,  St at e Fai r  Par k 
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i nst r uct i ons t o " [ a] l ways have someone hol di ng up t he pi ece t hat  

you ar e t aki ng down"  cr eat ed a mi ni st er i al  dut y t hat  McMi l l on 

v i ol at ed when he f ai l ed t o ensur e t hat  t he st al l  pi eces wer e 

secur ed.   Hence,  McMi l l on i s not  pr ot ect ed by a def ense of  

gover nment al  i mmuni t y,  and i s l i abl e f or  hi s negl i gent  act s t hat  

caused i nj ur y t o Pr i es.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶43 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  agr ee 

wi t h t he maj or i t y opi ni on t hat  Raymond McMi l l on i s not  i mmune 

f r om l i abi l i t y .   Al t hough I  go al ong wi t h t he maj or i t y ' s 

mi ni st er i al  dut y  anal ysi s,  I  wr i t e separ at el y because I  concl ude 

t hat  t he known danger  anal ysi s upon whi ch t he Cour t  of  Appeal s 

r esol ved t hi s case pr ovi des a s i mpl er ,  and t o me,  a mor e 

per suasi ve means of  r esol v i ng t hi s case. 1 

¶44 The known danger  r easoni ng i n our  pr ecedent  

est abl i shes t hat  wher e " t he nat ur e of  t he danger  i s compel l i ng 

and known t o t he of f i cer  and i s of  such f or ce t hat  t he publ i c 

of f i cer  has no di scr et i on not  t o act , "  a mi ni st er i al  dut y 

ar i ses. 2     

¶45 The semi nal  case expl ai ni ng t he known danger  r at i onal e 

i s Cor ds v.  Ander son,  80 Wi s.  2d 525,  259 N. W. 2d 672 ( 1977) ,  i n 

whi ch t he cour t  concl uded t hat  a par k t r ai l ' s  obvi ous dr op- of f s 

and l ocat i on wi t hi n a f oot  of  t he edge of  a hi gh bl uf f  wer e 

suf f i c i ent l y danger ous t o gi ve r i se t o t he par k manager ' s 

" absol ut e,  cer t ai n,  and i mper at i ve dut y"  t o c l ose t he t r ai l ,  

pl ace war ni ng si gns,  not i f y hi s  super i or s,  or  ot her wi se ensur e 

adequat e pr ot ect i on of  t he publ i c who had been i nvi t ed t o use 

                                                 
1 The ci r cui t  cour t ,  l i ke t he maj or i t y,  concl uded t hat  t he 

" mi ni st er i al  dut y"  anal ysi s appl i ed.  

2 C. L.  v.  Ol son,  143 Wi s.  2d 701,  715,  422 N. W. 2d 614 
( 1988) .  
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t he par k.   80 Wi s.  2d at  532,  539,  541. 3  The cour t  hel d t hat  t he 

manager  was l i abl e f or  br each of  t hat  absol ut e dut y,  sayi ng 

" Ther e comes a t i me when ' t he buck st ops, ' "  and set  asi de 

i mmuni t y wher e t he manager  " knew t he t er r ai n .  .  .  was danger ous 

par t i cul ar l y at  ni ght ;  .  .  .  was i n a posi t i on as par k manager  

t o do somet hi ng about  i t ;  .  .  .  [ and]  f ai l ed t o do anyt hi ng 

about  i t . "   80 Wi s.  2d at  541. 4 

¶46 The Cor ds anal ysi s i s f ul l y  appl i cabl e i n t he pr esent  

case.   The pi eces of  sol i d st eel  hor se st al l s wei gh 200 pounds,  

ar e t ypi cal l y handl ed by no l ess t han f our  wor ker s,  and need t o 

be const ant l y suppor t ed dur i ng di sassembl y.   Di sassembl y her e i s  

                                                 
3 See al so Domi no v.  Wal wor t h Count y,  118 Wi s.  2d 488,  490-

91,  347 N. W. 2d 917 ( Ct .  App.  1984)  ( hol di ng t he known danger  
anal ysi s f r om Cor ds appl i ed wher e t he sher r i f f ' s  di spat cher  knew 
of  a downed t r ee acr oss a r oad at  ni ght  but  f ai l ed t o r eassi gn a 
squad car  t o t he scene af t er  t he f i r st  r esponse was di ver t ed) ;  
Voss ex r el .  Har r i son v.  El khor n Ar ea Sch.  Di st . ,  2006 WI  App 
234,  ¶¶19- 22,  297 Wi s.  2d 389,  724 N. W. 2d 420 ( hol di ng t hat  " t he 
known and pr esent  danger  except i on appl i es"  wher e a t eacher  had 
st udent s wear  " f at al  v i s i on goggl es"  t hat  di s t or t  v i s i on and 
sense of  bal ance i n a c l assr oom f i l l ed wi t h met al  desks cr eat ed 
an i mmedi at e r i sk of  i nj ur y;  " i t  shoul d have been sel f - evi dent  
t o t he t eacher  t hat  t he act i v i t y was hazar dous and t he onl y 
opt i on was t o put  an end t o i t . " ) .  

4 The avai l abi l i t y  of  sever al  possi bl e ways t o f ul f i l l  an 
absol ut e dut y ar i s i ng f r om a known danger  does not  br i ng a 
def endant  wi t hi n t he scope of  gover nment al  i mmuni t y.   See Domi no 
v.  Wal wor t h Count y,  118 Wi s.  2d 488,  491,  347 N. W. 2d 917 ( Ct .  
App.  1984)  ( " [ S] i mpl y al l owi ng f or  t he exer ci se of  di scr et i on 
does not  suf f i ce t o br i ng t he act i ons under  t he bl anket  of  
i mmuni t y pr ovi ded by sec.  893. 80( 4) ,  St at s. ,  when t he f act s or  
t he al l egat i ons r eveal  a dut y so c l ear  and absol ut e t hat  i t  
f al l s  wi t hi n t he concept  of  a mi ni st er i al  dut y. " ) .    

For  a di scussi on of  t he known danger  except i on,  see al so 
Lodl  v.  Pr ogr essi ve N.  I ns.  Co. ,  2002 WI  71,  ¶¶32- 48,  253 
Wi s.  2d 323,  646 N. W. 2d 314;  i d.  at  ¶¶53- 60 ( Br adl ey,  J. ,  
di ssent i ng) .  
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an " acci dent  wai t i ng t o happen" 5 and gi ves r i se t o an absol ut e 

dut y t o t ake st eps t o pr event  t he st eel  hor se st al l  pi eces f r om 

f al l i ng.   McMi l l on knew t he unchai ned st eel  st al l  pi eces wer e 

danger ous;  he was i n a posi t i on as super vi sor  t o do somet hi ng 

about  t he danger ;  and he f ai l ed t o do anyt hi ng about  i t ——wor se,  

he j umped ont o t he st al l s. 6  I n my vi ew,  he t her eby br eached a 

dut y t hat  was " absol ut e,  cer t ai n,  and i mper at i ve"  f ol l owi ng t he 

anal ysi s of  t he known danger  cases.   Accor di ngl y,  an i mmuni t y 

def ense i s not  avai l abl e t o hi m.   

¶47 For  t he f or egoi ng r easons,  I  concur .   

 

 

                                                 
5 See Voss,  297 Wi s.  2d at  398.  

6 The ci r cui t  cour t  f ound t hat  McMi l l on " was awar e t he 
chai ns wer e undone,  .  .  .  was awar e t hat  i nmat es wer e st andi ng 
next  t o t he st uck st al l , "  and " knew t hat  i f  t he chai ns hol di ng 
t hose back st al l s t o t he wal l  had been r emoved,  t hey coul d 
f al l . "  Pr i es v.  McMi l l on,  2008 WI  App 167,  ¶¶23- 24,  314 
Wi s.  2d 706,  760 N. W. 2d 174.   
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¶48 ANN WALSH BRADLEY,  J.    (dissenting).  Today' s 

deci s i on expands t he l i abi l i t y  of  publ i c of f i cer s f ar  beyond t he 

conf i nes est abl i shed by mor e t han a hal f - cent ur y of  pr ecedent .   

The r esul t  of  t hi s expansi on coul d expose not  onl y t he Wi sconsi n 

St at e Fai r  Par k t o l i abi l i t y ,  but  al so v i l l ages,  t owns,  c i t i es,  

school  boar ds,  and ot her  st at e and l ocal  gover nment  t r easur i es 

at  a t i me when t hese ent i t i es can l east  af f or d i t .  

¶49 Just  l ast  t er m,  we r eaf f i r med t he nar r ow def i ni t i on of  

mi ni st er i al  dut y and r ecogni zed t hat  " [ t ] he def i ni t i on of  

mi ni st er i al  dut y has r emai ned subst ant i al l y  t he same si nce i t  

was adopt ed i n 1955[ . ] "   Umansky v.  Fox,  2009 WI  82,  ¶11,  319 

Wi s.  2d 622,  769 N. W. 2d 1 ( c i t i ng Meyer  v.  Car man,  271 Wi s.  329,  

73 N. W. 2d 514 ( 1955) ) .  A mi ni st er i al  dut y i mposed by l aw i s an 

" absol ut e,  cer t ai n and i mper at i ve dut y. "   Li st er  v.  Boar d of  

Regent s,  72 Wi s.  2d 282,  301,  240 N. W. 2d 610 ( 1976) .   I t  

i nvol ves " t he per f or mance of  a speci f i c  t ask"  when t he l aw 

" def i nes t he t i me,  mode and occasi on f or  i t s per f or mance wi t h 

such cer t ai nt y t hat  not hi ng r emai ns f or  j udgment  or  di scr et i on. "   

I d.    

¶50 To det er mi ne whet her  a publ i c of f i cer  or  empl oyee can 

be hel d l i abl e,  cour t s have al ways l ooked t o t he wr i t t en 

l anguage of  t he r el evant  st at ut e,  r egul at i on,  pol i cy,  or  

pr ocedur e t o see i f  i t  f i t s  wi t hi n t he ver y l i mi t ed mi ni st er i al  

dut y except i on t o i mmuni t y.   See,  e. g. ,  Bi cknese v.  Sut ul a,  2003 

WI  31,  ¶¶27- 28,  260 Wi s.  2d 713,  660 N. W. 2d 289;  Lodl  v.  

Pr ogr essi ve N.  I ns.  Co. ,  2002 WI  71,  ¶¶27- 28,  253 Wi s.  2d 323,  
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646 N. W. 2d 314.   Today,  however ,  t he maj or i t y abandons t hi s 

t i me- t est ed appr oach.    

¶51 Tucked away i n a f oot not e,  t he maj or i t y expl ai ns t hat  

i t  i s  unt et her i ng i t s anal ysi s f r om t he l anguage of  t he r el evant  

wr i t t en pr ocedur e.   Maj or i t y op. ,  ¶38 n. 14.   I nst ead i t  anal yzes 

and r el i es on t he ext r aneous opi ni ons of  cowor ker s about  how t o 

saf el y per f or m t he j ob.    

¶52 The pr obl em wi t h r el y i ng on t he opi ni ons of  cowor ker s 

t o i nf or m t he nat ur e of  t he mi ni st er i al  dut y i s t wo- f ol d:  ( 1)  

t he maj or i t y essent i al l y  r ewr i t es t he t ext ,  expandi ng t he dut i es 

beyond t hose f ound i n t he wr i t t en pr ocedur e;  and ( 2)  i t  

conf l at es t he anal ysi s of  negl i gence wi t h t he mi ni st er i al  dut y  

i mmuni t y def ense.   Bot h t he wr i t i ng i n of  mi ni st er i al  dut i es 

beyond t hose t hat  appear  i n t he t ext  and t he conf l at i on of  

negl i gence wi t h i mmuni t y wi l l  r esul t  i n di mi ni shed gover nment al  

i mmuni t y and i ncr eased exposur e of  al l  l evel s of  gover nment  t o 

cost l y l awsui t s.   

¶53 I  concl ude t hat  t her e i s anot her  way t o r esol ve t hi s 

case.   I n exami ni ng t he t ext  of  t he t ake- down pr ocedur e,  I  

det er mi ne t hat  t he pr ocedur e suf f er s f r om a cr i t i cal  l ack of  

par t i cul ar i t y as t o t i me,  mode and occasi on f or  per f or mance.   

The wr i t t en pr ocedur e i s not  suf f i c i ent l y par t i cul ar i zed t o 

r emove McMi l l on' s di scr et i on as he f aced t he di l emma of  what  t o 

do when t he st al l s became st uck t oget her .   Accor di ngl y,  I  

r espect f ul l y di ssent .  

I  
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¶54 The maj or i t y begi ns by exami ni ng t he l anguage and 

par amet er s of  t he t ake- down pr ocedur e.   Maj or i t y op. ,  ¶26.   The 

wr i t t en pr ocedur e pr ovi des:  " Al ways have someone hol di ng up t he 

pi ece t hat  you ar e t aki ng down. " 1  I ni t i al l y  f ocusi ng on t he 

l anguage of  t hat  i nst r uct i on,  t he maj or i t y det er mi nes t hat  t he 

wor d " al ways"  i mpar t s a mandat or y r equi r ement .   I d. ,  ¶34.    

¶55 The maj or i t y appar ent l y r ecogni zes t hat  t he wr i t t en 

pr ocedur e i s i nsuf f i c i ent l y par t i cul ar i zed t o i mpose a 

mi ni st er i al  dut y.   I t  depar t s f r om t he l anguage of  t he 

i nst r uct i on and exami nes i nst ead t est i mony of  St at e Fai r  Par k 

empl oyees about  t hei r  under st andi ng of  t hei r  dut i es.   I d.  ¶38 & 

n. 14.   Al t hough t he wr i t t en t ake- down pr ocedur e does not  ment i on 

chai ns or  di scuss t hei r  pr oper  use,  t he maj or i t y  concl udes t hat  

t he " pur el y mi ni st er i al  dut y  encompasses a pr oper  use of  

chai ns. "   I d. ,  ¶38.    

                                                 
1 Sect i on 6 set s f or t h t he ent i r e wr i t t en t ake- down 

pr ocedur e.   I t  pr ovi des i n f ul l :   

a.  Al ways have someone hol di ng up t he pi ece t hat  you 
ar e t aki ng down.  

b.  Take out  t he t op pi ns on t he t op of  t he st al l  pi ece 
and t hen l i f t  t he st al l  pi ece of f  t he bot t om pi ns.  

c.  The si des can be st acked hor i zont al l y wi t h 15 t o a 
st ack.  

d.  Fr ont s must  be st or ed ver t i cal l y,  i f  possi bl e put  
i n st or age r acks.  

e.  Make sur e al l  of  t he pi ns ar e pi cked up and put  
i nt o t he st or age box.   ( These can not  be l ost )  

f .   
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¶56 Ul t i mat el y,  t he maj or i t y appear s t o concl ude t hat  t he 

wr i t t en pr ocedur e does not  mean what  i t  says.   Al t hough t he 

wr i t t en pr ocedur e pr ovi des t hat  McMi l l on shoul d " [ a] l ways have 

someone hol di ng up t he pi ece t hat  [ he i s]  t aki ng down, "  t he 

maj or i t y det er mi nes t hat  act ual l y,  McMi l l on need not  al ways have 

someone hol di ng up t he pi ece t hat  he i s t aki ng down.   Rat her ,  

accor di ng t o t he maj or i t y,  McMi l l on coul d choose bet ween 

secur i ng t he st al l s by havi ng someone hol d t hem up or  secur i ng 

t he st al l s wi t h chai ns——as l ong as McMi l l on " ensur e[ s]  t hat  t he 

st al l  pi eces [ ar e]  secur e f r om f al l i ng. "   I d. ,  ¶39,  ¶38 n. 14.         

A 

¶57 By unt et her i ng i t s anal ysi s f r om t he l anguage of  t he 

wr i t t en pr ocedur e,  t he maj or i t y depar t s f r om our  est abl i shed 

appr oach.   Al t hough cour t s have r evi ewed empl oyee t est i mony t o 

conf i r m t hat  an empl oyee i s r esponsi bl e f or  compl yi ng wi t h t he 

t ext  of  a speci f i c  st at ut e,  r egul at i on,  or  pr ocedur e,  t hey have 

not  used t est i mony t o change t he meani ng of  t hat  t ext ,  as t he 

maj or i t y does her e.     

¶58 To det er mi ne whet her  t her e i s  a mi ni st er i al  dut y,  we 

have al ways exami ned t he l anguage of  t he appl i cabl e st at ut e,  

r egul at i on,  or  pr ocedur e.   See,  e. g. ,  Bi cknese,  260 Wi s.  2d 713,  

¶¶27- 28 ( exami ni ng t he " c l ear  mandat e"  of  § 7. 04 of  t he 

Uni ver si t y of  Wi sconsi n Facul t y Pol i c i es and Pr ocedur es,  whi ch 

set  f or t h t he pr ocedur e f or  cal cul at i ng t enur e c l ocks) ;  Lodl ,  

253 Wi s.  2d 323,  ¶¶27- 28 ( exami ni ng t he t ext  of  Wi s.  St at .  

§ 346. 40 and t he Town of  Pewaukee Pol i ce Depar t ment ' s Oper at i ons 

Pol i cy) .  
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¶59 I n t he past ,  we have r ef er enced empl oyee t est i mony t o 

conf i r m t hat  an empl oyee was r equi r ed t o adher e t o t he t ext  of  a 

st at ut e,  r egul at i on,  or  pr ocedur e.   See,  e. g. ,  Bi cknese,  260 

Wi s.  2d 713,  ¶27 ( di scussi ng an empl oyee' s admi ssi on t hat  one of  

hi s j ob dut i es was t o cal cul at e t enur e c l ock accor di ng t o t he 

t er ms of  § 7. 04 of  t he Uni ver si t y of  Wi sconsi n Facul t y Pol i c i es 

and Pr ocedur es) ;  Lodl ,  253 Wi s.  2d 323,  ¶¶29- 30 ( concl udi ng t hat  

t he Oper at i ons Pol i cy set  f or t h a gui del i ne r at her  t han a 

mi ni st er i al  dut y ,  r el y i ng i n par t  on t he dr af t er ' s st at ement  

t hat  he coul d not  s i t  i n hi s of f i ce and di ct at e t he best  way f or  

of f i cer s t o do t hei r  many j obs) .      

¶60 However ,  we have not  used empl oyee t est i mony as t he 

maj or i t y does her e——t o al t er  and expand t he meani ng of  t he t ext ,  

addi ng new dut i es t hat  cannot  be f ound i n t he t ext  of  t he 

pr ocedur e.   Compar e t he dut y i dent i f i ed by t he maj or i t y——" ensur e 

t hat  t he st al l  pi eces [ ar e]  secur e f r om f al l i ng" ——wi t h t he t ext  

of  t he pr ocedur e,  whi ch pr ovi des t hat  McMi l l on must  " have 

someone hol di ng up t he pi ece t hat  [ he i s]  t aki ng down. "    

¶61 Because t he maj or i t y uses empl oyee t est i mony t o al t er  

and expand t he meani ng of  t he t ext ,  t he mi ni st er i al  dut y 

i dent i f i ed by t he maj or i t y i s much br oader  t han any dut y 

i dent i f i ed i n t he t ext  of  t he t ake- down pr ocedur e.   Under  t he 

maj or i t y ' s anal ysi s,  i t  woul d appear  t hat  McMi l l on has vi ol at ed 

a mi ni st er i al  dut y any t i me t hat  t he st al l s f al l ,  r egar dl ess of  

whet her  he was adher i ng t o t he t ext  of  t he wr i t t en t ake- down 

pr ocedur e.  
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¶62 The r esul t  of  t he maj or i t y ' s i nnovat i on i s an 

expansi on of  l i abi l i t y .   By r el y i ng on sour ces ext r aneous t o t he 

t ext  of  t he r el evant  l aw,  i t  br oadens t he scope of  dut i es t hat  

may be consi der ed mi ni st er i al  dut i es i mposed by l aw.   As a 

r esul t ,  mor e dut i es wi l l  be consi der ed mi ni st er i al  i n nat ur e,  

i ncr easi ng t he exposur e of  st at e and muni ci pal  t r easur i es.  

B 

¶63 Fur t her ,  by f ocusi ng on t he t est i mony of  empl oyees and 

t he ci r cumst ances of  t he case,  t he maj or i t y conf l at es t he 

st andar ds f or  negl i gence and i mmuni t y.   Negl i gence and i mmuni t y 

ar e separ at e i nqui r i es.   " The i mmuni t y def ense assumes 

negl i gence,  f ocusi ng i nst ead on whet her  t he muni ci pal  act i on ( or  

i nact i on)  upon whi ch l i abi l i t y  i s  pr emi sed i s ent i t l ed t o 

i mmuni t y under  t he st at ut e,  and i f  so,  whet her  one of  t he 

j udi c i al l y- cr eat ed except i ons t o i mmuni t y appl i es. "   Lodl ,  253 

Wi s.  2d 323,  ¶17.    

¶64 " [ O] ne has a dut y t o exer ci se or di nar y car e under  t he 

c i r cumst ances. "   Hoi da,  I nc.  v.  M&I  Mi dst at e Bank,  2006 WI  69,  

¶30,  291 Wi s.  2d 283,  717 N. W. 2d 17.   I f  a per son act s or  f ai l s 

t o act  i n a way " t hat  a r easonabl e per son woul d r ecogni ze as 

cr eat i ng an unr easonabl e r i sk of  i nj ur y or  damage, "  t hat  per son 

" i s not  exer ci s i ng or di nar y car e under  t he c i r cumst ances,  and i s 

t her ef or e negl i gent . "   I d.      

¶65 Unl i ke t he dut y  of  or di nar y car e,  a mi ni st er i al  dut y 

i mposed by l aw i s an " absol ut e,  cer t ai n and i mper at i ve"  dut y.   

Li st er ,  72 Wi s.  2d at  301.   I t  i nvol ves " t he per f or mance of  a 

speci f i c  t ask"  when t he l aw " def i nes t he t i me,  mode and occasi on 
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f or  i t s  per f or mance wi t h such cer t ai nt y t hat  not hi ng r emai ns f or  

j udgment  or  di scr et i on. "   I d.   " Just  because a j ur y can f i nd 

t hat  cer t ai n conduct  was negl i gent  does not  t r ansf or m t hat  

conduct  i nt o a br each of  a mi ni st er i al  dut y. "   Ki mps v.  Hi l l ,  

200 Wi s.  2d 1,  11,  546 N. W. 2d 151 ( 1996) .  

¶66 A St at e Fai r  Par k empl oyee' s t est i mony about  how t o 

saf el y per f or m hi s j ob may be r el evant  i n det er mi ni ng whet her  

McMi l l on was negl i gent  f or  f ai l i ng t o use or di nar y car e.   Such 

t est i mony coul d i nf or m t he f act f i nder ' s det er mi nat i on of  whet her  

a r easonabl e per son woul d r ecogni ze t hat  McMi l l on' s act i ons or  

i nact i ons woul d cr eat e an unr easonabl e r i sk of  i nj ur y.  

¶67 However ,  t he same t est i mony i s not  r el evant  i n 

i dent i f y i ng a mi ni st er i al  dut y.   An opi ni on of  an empl oyee about  

how t o saf el y per f or m hi s j ob does not  cr eat e a dut y t hat  i s  

" absol ut e,  cer t ai n and i mper at i ve. "   

¶68 By conf l at i ng t he st andar ds f or  negl i gence and 

i mmuni t y,  I  am concer ned t hat  t he maj or i t y opi ni on coul d be 

under st ood t o hol d t hat  an of f i cer  who f ai l s t o exer ci se 

or di nar y car e has vi ol at ed a mi ni st er i al  dut y.   Such a depar t ur e 

f r om est abl i shed l aw woul d br oaden t he nar r ow mi ni st er i al  dut y  

except i on t o encompass al l  cases i nvol v i ng negl i gence of  publ i c 

of f i cer s.   Agai n,  t hi s expansi on of  t he except i on woul d r esul t  

i n i ncr eased l i abi l i t y  f or  publ i c of f i cer s and i ncr eased 

exposur e f or  publ i c t r easur i es.     

I I  

¶69 Cont r ar y t o t he maj or i t y,  when I  exami ne t he t ake- down 

pr ocedur e her e,  I  concl ude t hat  i t  does not  i mpose a mi ni st er i al  
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dut y.   To f i t  wi t hi n t he except i on,  t he l aw i mposi ng a dut y must  

be bot h mandat or y and hi ghl y par t i cul ar i zed.   " [ F] or  a dut y t o 

be mi ni st er i al ,  a publ i c of f i cer  must  be not  onl y bound t o act ,  

but  al so bound by l aw t o act  i n a ver y par t i cul ar  way,  l eavi ng 

not hi ng f or  j udgment  or  di scr et i on. "   Yao v.  Chapman,  2005 WI  

App 200,  ¶29,  287 Wi s.  2d 445,  705 N. W. 2d 272.  

¶70 Just  l ast  t er m,  we appl i ed t hi s st andar d i n a case 

i nvol v i ng a deat h at  Camp Randal l  st adi um.   See Umansky,  319 

Wi s.  2d 622.   I n t hat  case,  t he pl ai nt i f f  f el l  t o hi s deat h 

whi l e wor ki ng on an unguar ded pl at f or m l ocat ed ei ght  f eet  above 

gr ound.   Umansky' s est at e ar gued t hat  t he di r ect or  of  f aci l i t i es 

was r equi r ed under  t he Wi sconsi n Admi ni st r at i ve Code t o adher e 

t o an OSHA r egul at i on,  whi ch mandat ed r ai l i ngs on al l  pl at f or ms 

l ocat ed mor e t han f our  f eet  above gr ound.      

¶71 The r egul at i on i n Umansky was " hi ghl y speci f i c . "   I d. ,  

¶18.   I t  st at ed:  " Ever y open- si ded f l oor  or  pl at f or m 4 f eet  or  

mor e above adj acent  f l oor  or  gr ound l evel  shal l  be guar ded by a 

st andar d r ai l i ng ( or  t he equi val ent  as speci f i ed i n par agr aph 

( e) ( 3)  of  t hi s sect i on)  on al l  open si des except  wher e t her e i s 

ent r ance t o a r amp,  st ai r way,  or  f i xed l adder .  .  .  . "   I d. ,  ¶6.   

I t  f ur t her  pr ovi ded speci f i cat i ons f or  a st andar d r ai l i ng:   

A st andar d r ai l i ng shal l  consi st  of  t op r ai l ,  
i nt er medi at e r ai l ,  and post s,  and shal l  have a 
ver t i cal  hei ght  of  42 i nches nomi nal  f r om upper  
sur f ace of  t op r ai l  t o f l oor ,  pl at f or m,  r unway,  or  
r amp l evel .   The t op r ai l  shal l  be smoot h- sur f aced 
t hr oughout  t he l engt h of  t he r ai l i ng.   The 
i nt er medi at e r ai l  shal l  be appr oxi mat el y hal f way 
bet ween t he t op r ai l  and t he f l oor ,  pl at f or m,  r unway,  
or  r amp.   The ends of  t he r ai l s  shal l  not  over hang t he 
t er mi nal  post s except  wher e such over hang does not  
const i t ut e a pr oj ect i on hazar d.    
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I d. ,  ¶16 n. 8. 2 

¶72 We agr eed wi t h and adopt ed t he cour t  of  appeal s '  

concl usi on t hat  " [ t ] he dut y t o have a r ai l i ng meet i ng t he 

r egul at i on' s r equi r ement s i s i mposed by l aw,  i t  i s  absol ut e,  

cer t ai n and i mper at i ve,  and i t  r equi r es per f or mance i n a 

speci f i ed manner  and upon speci f i ed condi t i ons t hat  ar e not  

dependent  upon t he exer ci se of  j udgment  or  di scr et i on. "   I d. ,  

¶¶3- 4,  17.   As t he cour t  of  appeal s had expl ai ned,  " [ i ] t  i s  t he 

mandat or y and speci f i c  nat ur e of  t he dut y t he gover nment  has 

chosen t o i mpose t hat  t r i gger s t he expect at i on t hat  t he dut y 

wi l l  be car r i ed out  and t he concomi t ant  i mposi t i on of  l i abi l i t y  

i f  i t  i s  not . "   Umansky v.  ABC I ns.  Co. ,  2008 WI  App 101,  ¶35,  

313 Wi s.  2d 445,  756 N. W. 2d 601.    

¶73 By cont r ast ,  i n Yao,  287 Wi s.  2d 445,  a r egul at i on 

t hat  cont ai ned mandat or y l anguage never t hel ess l acked t he 

r equi s i t e par t i cul ar i t y t o i mpose a mi ni st er i al  dut y.   I n t hat  

case,  a r esear cher  st or ed hi s cel l s i n a ni t r ogen t ank at  a 

uni ver si t y l abor at or y.   The cel l s wer e dest r oyed when a 

pr of essor  per mi t t ed st udent s t o access t he t ank wi t hout  

pr ovi di ng t r ai ni ng or  i nst r uct i on.   I d. ,  ¶23.   Yao i nt r oduced 

                                                 
2 The r egul at i on al so pr ovi ded speci f i cat i ons f or  an 

equi val ent  r ai l :  " Ot her  t ypes,  s i zes,  and ar r angement s of  
r ai l i ng const r uct i on ar e accept abl e pr ovi ded t hey meet  t he 
f ol l owi ng condi t i ons:  ( a)  A smoot h- sur f aced t op r ai l  at  a hei ght  
above f l oor ,  pl at f or m,  r unway,  or  r amp l evel  of  42 i nches 
nomi nal ;  ( b)  A st r engt h t o wi t hst and at  l east  t he mi ni mum 
r equi r ement  of  200 pounds t op r ai l  pr essur e;  ( c)  Pr ot ect i on 
bet ween t op r ai l  and f l oor ,  pl at f or m,  r unway,  r amp,  or  st ai r  
t r eads,  equi val ent  at  l east  t o t hat  of f er ed by a st andar d 
i nt er medi at e r ai l  .  .  .  . "   Umansky v.  Fox,  2009 WI  82,  ¶16 n.  
9,  319 Wi s.  2d 622,  769 N. W. 2d 1.  
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evi dence t hat  one of  t he st udent s r epl aced t he l i d i mpr oper l y,  

al l owi ng t he l i qui d ni t r ogen t o evapor at e.   I d.    

¶74 The Wi sconsi n Admi ni st r at i ve Code mandat es t hat  

l abor at or y empl oyer s ensur e t hat  t hei r  empl oyees ar e pr oper l y 

t r ai ned t o wor k wi t h chemi cal  cr yogeni cs such as l i qui d 

ni t r ogen.   I d. ,  ¶30.   The r egul at i on st at es t hat  empl oyer s 

" shal l  pr ovi de empl oyees wi t h i nf or mat i on and t r ai ni ng t o ensur e 

t hat  t hey ar e appr i sed of  t he hazar ds of  chemi cal s pr esent  i n 

t hei r  wor k ar ea, "  and " [ s] uch i nf or mat i on shal l  be pr ovi ded at  

t he t i me of  t he empl oyee' s i ni t i al  assi gnment [ . ] "   I d. ,  ¶31.    

¶75 Al t hough t he r egul at i on cont ai ned mandat or y l anguage,  

t he cour t  concl uded t hat  i t  " suf f er [ ed]  f r om a cr i t i cal  l ack of  

par t i cul ar i t y as t o t i me,  mode and occasi on f or  [ ]  per f or mance. "   

I d. ,  ¶31.   The cour t  expl ai ned:  " The st andar ds say not hi ng about  

access t o or  cont r ol  of  a l i qui d ni t r ogen t ank,  how or  how of t en 

t o det er mi ne whet her  t he l i qui d ni t r ogen l evel  i s  suf f i c i ent ,  

how t o r epl eni sh t he l i qui d ni t r ogen when i t  becomes necessar y 

t o do so,  or  how t o pr oper l y open and r ef ast en t he t ank l i d. "   

I d. ,  ¶32.   

¶76 Umansky and Yao make cl ear  t hat  mandat or y l anguage i n 

a r egul at i on i s  not  enough t o i mpose a mi ni st er i al  dut y.   I n 

addi t i on t o mandat or y l anguage,  t he r egul at i on must  be 

suf f i c i ent l y par t i cul ar i zed so t hat  t her e i s not hi ng l ef t  t o t he 

of f i cer ' s di scr et i on about  wher e,  when,  and how t o per f or m t he 

dut y.    

¶77 Her e,  al t hough t he t ake- down pr ocedur e cont ai ns t he 

wor d " al ways, "  I  concl ude t hat  t he pr ocedur e suf f er s f r om a 
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cr i t i cal  l ack of  par t i cul ar i t y as t o t i me,  mode and occasi on f or  

per f or mance.   The wr i t t en pr ocedur e i s not  suf f i c i ent l y  

par t i cul ar i zed t o r emove McMi l l on' s di scr et i on and i mpose a dut y  

t hat  i s  pur el y mi ni st er i al .   I t  does not  descr i be how many 

wor ker s ar e necessar y t o hol d up a st al l  pi ece.   I t  does not  

descr i be when and wher e t hose wor ker s shoul d be posi t i oned.   

Rat her ,  i t  pr ovi des mor e par t i cul ar i t y about  how t o ensur e t hat  

t he st al l s ar e pr oper l y st or ed t o pr event  l oss or  damage t han i t  

does about  how t o pr event  i nj ur y when di smant l i ng t he st al l s.  

¶78 Cr i t i cal l y,  t he pr ocedur e does not  ment i on t he use of  

chai ns,  much l ess pr escr i be t hei r  use wi t h such par t i cul ar i t y 

t hat  not hi ng i s l ef t  t o di scr et i on or  j udgment .   How many chai ns  

ar e need t o saf el y secur e a st al l ?  Shoul d chai ns be used at  al l  

t i mes,  or  onl y af t er  t he t op pi ns have been r emoved?  Shoul d t he 

chai ns r emai n at t ached whi l e t he wor ker s ar e l i f t i ng a 

par t i cul ar  st al l  pi ece of f  t he bot t om pi ns,  or  must  t he chai ns 

be r emoved bef or e t hat  t i me?   

¶79 Fi nal l y,  t he pr ocedur e does not  speci f y what  an 

empl oyee shoul d do i f  t he st al l s become st uck t oget her ,  as 

occur r ed i n t hi s  case.   Rat her ,  t he pr ocedur e does not  seem t o 

cont empl at e t hat  t he st al l s coul d become st uck.    

¶80 Because of  t he gaps i n t he pr ocedur e,  an empl oyee 

necessar i l y  must  use di scr et i on i n how best  t o di smant l e t he 

st al l s.   As a r esul t ,  I  concl ude t hat  t he wr i t t en pr ocedur e does 

not  del i neat e a dut y t hat  i s  " absol ut e,  cer t ai n and i mper at i ve,  

i nvol v i ng mer el y t he per f or mance of  a speci f i c  t ask when t he l aw 

i mposes,  pr escr i bes and def i nes t he t i me,  mode and occasi on f or  
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i t s  per f or mance wi t h such cer t ai nt y t hat  not hi ng r emai ns f or  

j udgment  or  di scr et i on. "    

I I I  

¶81 I n Scot t  v.  Saver s Pr oper t y & Casual t y I nsur ance Co. ,  

we acknowl edged t hat  gover nment al  i mmuni t y coul d pr oduce har sh 

r esul t s,  especi al l y when t he negl i gence of  a publ i c of f i cer  " was 

so cl ear . "   2003 WI  60,  ¶37,  262 Wi s.  2d 127,  663 N. W. 2d 715.   

" Yet , "  we concl uded,  " t he doct r i ne of  gover nment al  i mmuni t y 

pl ays a s i gni f i cant  r ol e i n our  l egal  syst em.   I mposi ng 

l i abi l i t y  i n t hi s case woul d t her ef or e not  ser ve t he pol i cy 

under l y i ng t he doct r i ne of  i mmuni t y. " 3  I d.  

¶82 Over  t he year s,  we have adher ed t o a consi st ent  

appr oach t o gover nment al  i mmuni t y.   I n Umansky,  f or  exampl e,  t he 

i nj ur ed pl ai nt i f f  ar gued t hat  we " shoul d r epudi at e t he cur r ent  

f or mul at i on of  publ i c of f i cer  i mmuni t y. " 4  We r ej ect ed t he 

ar gument  and decl i ned t o al t er  l ongst andi ng l aw.   I d. ,  ¶14 n. 6.    

¶83 Si mi l ar l y,  i n Scot t ,  we decl i ned t o al t er  our  appr oach 

t o muni ci pal  of f i cer  i mmuni t y.   262 Wi s.  2d 127,  ¶¶34- 37.   

Wr i t i ng i n concur r ence,  t he Chi ef  Just i ce expl ai ned t hat  

" const r ui ng gover nment al  i mmuni t y anew [ woul d]  have a f ar -

r eachi ng i mpact ,  and t hi s cour t  shoul d onl y under t ake such a 

t ask wi t h t he benef i t  of  f ul l  i nf or mat i on. "   I d. ,  ¶59 

                                                 
3 One of  t he publ i c pol i c i es under l y i ng i mmuni t y i s 

pr ot ect i ng t he publ i c pur se and t axpayer s agai nst  l i abi l i t y  f or  
money damages.   See Lodl  v.  Pr ogr essi ve N.  I ns.  Co. ,  2002 WI  71,  
¶23,  253 Wi s.  2d 323,  646 N. W. 2d 314.  

4 Response Br i ef  of  Har ol d Umansky at  11,  Umansky,  319 
Wi s.  2d 622,  ¶11 ( avai l abl e at  t he Wi sconsi n Law Li br ar y) .  
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( Abr ahamson,  C. J. ,  concur r i ng) .   Unf or t unat el y,  t he maj or i t y ' s 

appr oach const r ues i mmuni t y anew wi t hout  even acknowl edgi ng t hat  

i t  i s  doi ng so.   For  t he r easons set  f or t h above,  I  r espect f ul l y 

di ssent .     

¶84 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and MI CHAEL J.  GABLEMAN j oi n t hi s di ssent .   
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¶85 MI CHAEL J.  GABLEMAN,  J.    (dissenting).  Just i ce 

Br adl ey' s di ssent  abl y demonst r at es t hat  t he mi ni st er i al  

except i on does not  appl y under  our  exi st i ng case l aw.   I  j oi n i t  

i n f ul l .   I  wr i t e separ at el y,  however ,  because our  case l aw i s,  

t r oubl i ngl y,  unt et her ed f r om t he gover ni ng st at ut e,  Wi s.  St at .  

§ 893. 80( 4)  ( 2007- 08) . 1 

¶86 Gover nment al  i mmuni t y has i t s  r oot s i n t he common l aw.   

Thi s cour t  abr ogat ed t he pr i or  r ul e of  i mmuni t y i n Hol yt z v.  

Ci t y of  Mi l waukee,  17 Wi s.  2d 26,  115 N. W. 2d 618 ( 1962) .   We 

made cl ear  t hat  i n r egar d t o muni ci pal i t i es,  goi ng f or war d,  " t he 

r ul e i s l i abi l i t y——t he except i on i s i mmuni t y. "   I d.  at  39.   We 

out l i ned an except i on t o i mmuni t y,  however ,  s t at i ng t hat  a 

gover nment  body i s not  l i abl e f or  act i ons done " i n t he exer ci se 

of  i t s  l egi s l at i ve or  j udi c i al  or  quasi - l egi s l at i ve or  quasi -

j udi c i al  f unct i ons. "   I d.  at  40.   I f  t he l egi s l at ur e di sagr eed 

wi t h t hi s new appr oach,  we not ed,  " i t  i s ,  of  cour se,  f r ee t o 

r ei nst at e i mmuni t y. "   I d.  

¶87 I n t he year  f ol l owi ng our  deci s i on i n Hol yt z,  t he 

l egi s l at ur e waded i nt o t hi s ar ea i n a compr ehensi ve way f or  t he 

f i r st  t i me.   I t  cr eat ed a new st at ut e essent i al l y  codi f y i ng our  

l anguage i n Hol yt z.   The cur r ent  ver si on of  t he st at ut e pr ovi des 

as f ol l ows:  

No sui t  may be br ought  agai nst  any vol unt eer  f i r e 
company or gani zed under  ch.  213,  pol i t i cal  
cor por at i on,  gover nment al  subdi v i s i on or  any agency 
t her eof  f or  t he i nt ent i onal  t or t s of  i t s  of f i cer s,  
of f i c i al s,  agent s or  empl oyees nor  may any sui t  be 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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br ought  agai nst  such cor por at i on,  subdi v i s i on or  
agency or  vol unt eer  f i r e company or  agai nst  i t s  
of f i cer s,  of f i c i al s,  agent s or  empl oyees f or  act s done 
i n t he exer ci se of  l egi s l at i ve,  quasi - l egi s l at i ve,  
j udi c i al  or  quasi - j udi c i al  f unct i ons.  

Wi s.  St at .  § 893. 80( 4) .  

¶88 The cont ext  of  t hi s st at ut e' s adopt i on and i t s  pl ai n 

l anguage suggest  t hat  l i abi l i t y  shoul d be t he r ul e,  and t hat  

sui t s ar e gener al l y bar r ed under  onl y t wo ci r cumst ances. 2  Fi r st ,  

t he st at ut e bar s sui t s agai nst  t he l i s t ed gover nment al  bodi es 

" f or  t he i nt ent i onal  t or t s of  [ t hei r ]  of f i cer s,  of f i c i al s,  

agent s or  empl oyees. "   Second,  i t  bar s sui t s agai nst  t he l i s t ed 

gover nment al  bodi es and empl oyees " f or  act s done i n t he exer ci se 

of  l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  quasi - j udi c i al  

f unct i ons. "  

¶89 Readi ng t hi s st at ut e,  one mi ght  sur mi se t hat ,  wher e 

t he cl ai m di d not  i nvol ve an i nt ent i onal  t or t ,  our  cases woul d 

cent er  on whet her  t he al l egedl y  har mf ul  act s wer e l egi s l at i ve,  

quasi - l egi s l at i ve,  j udi c i al ,  or  quasi - j udi c i al  i n nat ur e.   Yet ,  

t hi s i s not  t he r eal i t y.  

¶90 I n t he year s f ol l owi ng t he l egi s l at ur e' s pr ocl amat i on 

i n 1963,  t hi s cour t  has i nt er pr et ed t hi s subsect i on t o mean t hat  

t he l i s t ed gover nment  of f i c i al s ar e ent i t l ed t o i mmuni t y f or  any 

act s t hat  i nvol ve " t he exer ci se of  di scr et i on and j udgment . "   

                                                 
2 I  say " gener al l y"  because t he l egi s l at ur e has gr ant ed 

i mmuni t y i n ot her  speci f i c  f act ual  scenar i os.   See,  e. g. ,  Wi s.  
St at .  § 301. 46( 7)  ( gr ant i ng i mmuni t y " f or  any good f ai t h act  or  
omi ssi on r egar di ng t he r el ease of  i nf or mat i on"  concer ni ng sex 
of f ender s under  t hat  sect i on) ;  Wi s.  St at .  § 30. 2026( 5)  ( gr ant i ng 
i mmuni t y " f or  act s or  omi ssi ons t hat  cause damage or  i nj ur y and 
t hat  r el at e t o t he const r uct i on,  mai nt enance,  or  use of  any 
ar t i f i c i al  bar r i er "  aut hor i zed by § 30. 2026( 1) ) .  
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Lodl  v.  Pr ogr essi ve N.  I ns.  Co. ,  2002 WI  71,  ¶21,  253 

Wi s.  2d 323,  646 N. W. 2d 314.   Now,  i nst ead of  adher i ng t o t he 

l et t er  and spi r i t  of  t he st at ut e——whi ch speci f i es except i ons t o 

t he r ul e of  l i abi l i t y ,  we have cr eat ed a ser i es of  common l aw 

except i ons t o i mmuni t y.   See maj or i t y op. ,  ¶¶21- 24.   Thi s cour t  

has r ecogni zed t hat  i t s cur r ent  doct r i nes i n t hi s ar ea ar e,  i n 

ef f ect ,  publ i c pol i cy j udgment s;  t hey ar e t he pr oduct  of  t he 

cour t ' s  at t empt  t o bal ance compet i ng soci et al  i nt er est s.   Lodl ,  

253 Wi s.  2d 323,  ¶¶23- 24.   We seem t o have di spensed wi t h t he 

not i on t hat  t he t ext  of  t he st at ut e shoul d be our  gui de.   

Somet hi ng her e i s ami ss. 3 

                                                 
3 The Uni t ed St at es Di st r i ct  Cour t  f or  t he West er n Di st r i ct  

of  Wi sconsi n al so r ecogni zed t hi s i n Baumgar dt  v.  Wausau Sch.  
Di st .  Bd.  of  Educ. ,  475 F.  Supp.  2d 800 ( W. D.  Wi s.  2007) .   Judge 
Cr abb obser ved:  

On i t s f ace t he i mmuni t y gr ant ed under  [ Wi s.  St at .  
§ 893. 40( 4) ]  appear s l i mi t ed.   Hol yt z v.  Ci t y of  
Mi l waukee,  17 Wi s.  2d 26,  39,  115 N. W. 2d 618 ( 1962)  
( f i r st  set t i ng f or t h t est  now codi f i ed i n Wi s.  St at .  § 
893. 80( 4)  and not i ng " t he r ul e i s l i abi l i t y——t he 
except i on i s i mmuni t y" ) .   However ,  i n a cur i ous and 
expansi ve exer ci se of  st at ut or y const r uct i on,  t he 
Wi sconsi n cour t s have i nt er pr et ed § 893. 80( 4)  t o mean 
t hat  gover nment  of f i c i al s ar e ent i t l ed t o i mmuni t y f or  
" any act  t hat  i nvol ves t he exer ci se of  di scr et i on and 
j udgment . "   Lodl  v.  Pr ogr essi ve Nor t her n I nsur ance 
Co. ,  2002 WI  71,  ¶21,  253 Wi s.  2d 323,  646 N. W. 2d 314 
( 2002) .   Cur r ent l y,  t her e ar e f our  nar r ow cat egor i es 
of  non- di scr et i onar y act s t o whi ch i mmuni t y does not  
appl y:  " ( 1)  mi ni st er i al  dut i es i mposed by l aw,  ( 2)  
dut i es t o addr ess a known danger ,  ( 3)  act i ons 
i nvol v i ng pr of essi onal  di scr et i on,  and ( 4)  act i ons 
t hat  ar e mal i c i ous,  wi l l f ul ,  and i nt ent i onal . "   Scot t  
v.  Saver s Pr oper t y and Casual t y  I nsur ance Co. ,  2003 WI  
60,  ¶16,  262 Wi s.  2d 127,  663 N. W. 2d 715 ( 2003) .   
Thus,  i t  appear s t hat  i mmuni t y i s now t he r ul e i n 
Wi sconsi n r at her  t han t he except i on.  
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¶91 Seven year s ago,  Just i ce Pr osser  i ssued a cal l  f or  

t hi s cour t  t o r eexami ne i t s j ur i spr udence i n t hi s ar ea. 4  See 

Scot t  v.  Saver s Pr op.  & Cas.  I ns.  Co. ,  2003 WI  60,  ¶¶75- 82,  262 

Wi s.  2d 127,  663 N. W. 2d 715 ( Pr osser ,  J. ,  di ssent i ng) . 5  I  now 

j oi n t hi s cal l .   My concer n i s r oot ed i n t he r ul e of  l aw.   The 

l egi s l at ur e has chosen t o addr ess t he i ssue of  gover nment al  

i mmuni t y di r ect l y.   When t he l egi s l at ur e has spoken,  our  

obl i gat i on i s t o f ol l ow i t s i nt ent i ons as expr essed i n t he 

Wi sconsi n St at ut es.   Our  cur r ent  case l aw has st r ayed f r om t hi s 

const i t ut i onal  dut y.  

¶92 I n shor t ,  t hough I  agr ee wi t h Just i ce Br adl ey' s 

di ssent  t hat  l i abi l i t y  her e i s not  war r ant ed under  our  exi st i ng 

case l aw,  I  am not  sat i sf i ed t hat  our  cases f ai t hf ul l y i nt er pr et  

§ 893. 80( 4) ,  and ur ge my col l eagues t o r econsi der  our  

                                                                                                                                                             
I d.  at  809 ( emphasi s added) .  

4 Thi s cal l  t o r eexami ne our  appr oach was echoed i n a 
concur r ence wr i t t en by Just i ce Babl i t ch and j oi ned by Just i ce 
Cr ooks.   See Scot t  v.  Saver s Pr op.  & Cas.  I ns.  Co. ,  2003 WI  60,  
¶¶61- 64,  262 Wi s.  2d 127,  663 N. W. 2d 715 ( Babl i t ch,  J. ,  
concur r i ng) .  

5 See al so Wi l l ow Cr eek Ranch,  L. L. C.  v.  Town of  Shel by,  
2000 WI  56,  ¶¶59- 172,  235 Wi s.  2d 409,  611 N. W. 2d 693 ( Pr osser ,  
J. ,  di ssent i ng)  ( j oi ned by Just i ces Babl i t ch and Cr ooks) .  
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j ur i spr udence t o mor e cl osel y al i gn i t  wi t h t he l egi s l at i ve 

mandat e.  
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