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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.    

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.   Thi s i s a r evi ew of  an 

unpubl i shed cour t  of  appeal s '  dec i s i on1 t hat  r ever sed t he Waupaca 

Count y Ci r cui t  Cour t ,  Raymond S.  Huber ,  Judge.   The ci r cui t  

cour t  deni ed t he def endant ' s mot i on t o suppr ess evi dence of  

oper at i ng a mot or  vehi c l e whi l e i nt oxi cat ed and oper at i ng wi t h a 

pr ohi bi t ed al cohol  concent r at i on.   The def endant  asser t ed t hat  

any evi dence shoul d be suppr essed because t he pol i ce of f i cer  had 

nei t her  pr obabl e cause nor  r easonabl e suspi c i on t o conduct  t he 

t r af f i c  st op.   The def endant  appeal ed t he ci r cui t  cour t ' s  

                                                 
1 St at e v.  Popke,  No.  2008AP446- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Aug.  7,  2008) .  
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deci s i on,  and t he cour t  of  appeal s r ever sed.   The St at e 

pet i t i oned f or  r evi ew.   We accept ed r evi ew and now r ever se t he 

cour t  of  appeal s '  deci s i on.    

¶2 The si ngl e i ssue f or  r evi ew i s whet her  t hi s t r af f i c  

st op vi ol at ed t he const i t ut i onal  pr ot ect i ons of  t he Four t h 

Amendment  of  t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  

Sect i on 11 of  t he Wi sconsi n Const i t ut i on.   We concl ude t hat  t he 

pol i ce of f i cer  had pr obabl e cause t o bel i eve a t r af f i c  code 

vi ol at i on had occur r ed,  namel y oper at i ng l ef t  of  cent er ,  and 

al so t hat  t he of f i cer  had r easonabl e suspi c i on t o bel i eve t he 

def endant  was oper at i ng a mot or  vehi c l e whi l e i nt oxi cat ed.   

Ther ef or e,  t he t r af f i c  st op was const i t ut i onal ,  and t hus,  t he 

c i r cui t  cour t  cor r ect l y deni ed t he def endant ' s mot i on t o 

suppr ess evi dence.    

I .  BACKGROUND 

¶3 The f ol l owi ng f act s ar e t aken f r om t he mot i on t o 

suppr ess hear i ng.   On Jul y 8,  2007,  at  appr oxi mat el y 1: 30 a. m. ,  

Ser geant  Jef f  Schl uet er  of  t he New London Pol i ce Depar t ment  was 

si t t i ng at  t he i nt er sect i on of  Becker t  Road and Per shi ng Road i n 

t he Ci t y of  New London. 2  The of f i cer  obser ved t he def endant  

appr oachi ng f r om t he west  on Per shi ng Road.   Once t he def endant  

r eached t he i nt er sect i on wher e t he of f i cer  was si t t i ng,  t he 

def endant  t ur ned l ef t  t o go nor t hbound on Cedar hur st  Dr i ve.    

                                                 
2 When t r avel i ng nor t hbound on Becker t  Road,  Becker t  Road 

becomes Cedar hur st  Dr i ve af t er  cr ossi ng Per shi ng Road.    
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¶4 Af t er  t he def endant  t ur ned ont o Cedar hur st  Dr i ve,  t he 

of f i cer  began f ol l owi ng t he def endant ,  and t he of f i cer  made t he 

f ol l owi ng obser vat i ons:  The def endant  i ni t i al l y  t ur ned ont o 

Cedar hur st  Dr i ve wi t hi n t he cor r ect  l ane of  t r af f i c ,  but  he t hen 

" swer ved"  i nt o t he l ef t  l ane.   Thr ee- quar t er s of  t he def endant ' s 

vehi c l e was l ef t  of  t he cent er  of  t he r oad.   The cent er  of  t he 

r oad was i dent i f i ed by a bl ack st r i p of  t ar .   The def endant  t hen 

moved back i nt o t he pr oper  nor t hbound l ane but  " over compensat ed"  

and as a r esul t  " al most  hi t  t he cur b"  on t he r i ght - hand si de of  

t he r oad.   The def endant ' s vehi c l e t hen began t o " f ade back"  

t owar ds t he mi ddl e of  t he r oad and " near l y st r uck t h[ e]  medi an. "    

¶5 The of f i cer  made t hese obser vat i ons as t he vehi c l e 

t r avel ed appr oxi mat el y one bl ock.   These obser vat i ons l ed t he 

of f i cer  t o act i vat e hi s emer gency l i ght s and i ni t i at e a st op of  

t he def endant ' s vehi c l e one bl ock l at er .   As a r esul t  of  t he 

t r af f i c  st op,  t he def endant  was ar r est ed and char ged wi t h t hi r d-

of f ense oper at i ng a mot or  vehi c l e whi l e i nt oxi cat ed and 

oper at i ng wi t h a pr ohi bi t ed al cohol  concent r at i on wi t h a . 255 

bl ood al cohol  concent r at i on.   

¶6 The def endant  moved t he ci r cui t  cour t  t o suppr ess any 

evi dence t hat  ar ose f r om t he t r af f i c  st op because,  he ar gued,  

t he of f i cer  had nei t her  pr obabl e cause t hat  a t r af f i c  v i ol at i on 

had occur r ed nor  r easonabl e suspi c i on t hat  cr i mi nal  act i v i t y was 

af oot .   The St at e,  however ,  ar gued t hat  t he t r af f i c  st op was 

r easonabl e because t he of f i cer  had pr obabl e cause t hat  a t r af f i c 

v i ol at i on——dr i v i ng l ef t  of  cent er ——had been commi t t ed.  
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¶7 The ci r cui t  cour t  deni ed t he def endant ' s mot i on t o 

suppr ess f i ndi ng t hat  t he of f i cer  had pr obabl e cause t hat  a 

t r af f i c  code vi ol at i on occur r ed when t he def endant  cr ossed t he 

cent er  of  t he r oad.   The ci r cui t  cour t  al so comment ed t hat  t he 

of f i cer  coul d have had r easonabl e suspi c i on t hat  t he def endant  

was oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  

al cohol ,  but  t he c i r cui t  cour t  concl uded t hat  i t  di d not  need t o 

deci de t hat  i ssue because i t  was " sat i sf i ed t hat  t he of f i cer  

obser ved t he vi ol at i on of  t he Tr af f i c  Code and he was per f ect l y 

val i d,  appr opr i at e i n st oppi ng t he vehi c l e based on t he 

obser vat i on of  oper at i ng l ef t  of  cent er . "   The def endant  

subsequent l y pl ed no cont est  t o oper at i ng a mot or  vehi c l e whi l e 

i nt oxi cat ed,  and t he ci r cui t  cour t  sent enced hi m t o 75 days i n 

j ai l ,  f i ned hi m $3, 491,  and r evoked hi s l i cense f or  36 mont hs.  

¶8 The def endant  appeal ed and t he cour t  of  appeal s 

r ever sed t he ci r cui t  cour t ' s  deci s i on.   The cour t  of  appeal s 

concl uded t hat  t he of f i cer  di d not  have pr obabl e cause t o 

bel i eve a t r af f i c  v i ol at i on had occur r ed.   The cour t  of  appeal s 

r easoned t hat  t he def endant ' s " conduct  di d not  const i t ut e 

dr i v i ng down t he wr ong si de of  t he r oad wi t hi n t he meani ng of  

[ Wi s.  St at . ]  § 346. 05"  because t he def endant  cr ossed t he cent er  

of  t he r oad onl y " moment ar i l y . "   I n addi t i on,  t he cour t  of  

appeal s concl uded t hat  t he of f i cer  di d not  have r easonabl e 

suspi c i on t hat  a t r af f i c  or  cr i mi nal  code vi ol at i on had 

occur r ed.   The cour t  of  appeal s r easoned t hat ,  under  t he 

t ot al i t y of  t he c i r cumst ances,  t he St at e di d not  show " speci f i c  

and ar t i cul abl e f act s"  t hat  war r ant ed t hi s i nt r usi on.   The 
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appel l at e cour t  det er mi ned t hat  i t  was not  uncommon f or  vehi c l es 

t o moment ar i l y  cr oss t he cent er  of  t he r oad,  t her e was no 

t est i mony t o est abl i sh how cl ose t he def endant  came t o st r i k i ng 

t he cur b,  and t hat  no er r at i c dr i v i ng was r ecount ed by t he 

of f i cer .   Ther ef or e,  t he cour t  of  appeal s concl uded t hat  t he 

t r af f i c  st op di d not  compor t  wi t h const i t ut i onal  pr ot ect i ons,  

and as a r esul t ,  t he mot i on t o deny suppr essi on was r ever sed and 

t he j udgment  of  convi ct i on vacat ed.   The St at e pet i t i oned t hi s 

cour t  f or  r evi ew,  whi ch we accept ed.   

¶9 We r ever se t he cour t  of  appeal s '  deci s i on because t he 

pol i ce of f i cer  had pr obabl e cause t o bel i eve a t r af f i c  code 

vi ol at i on had occur r ed,  namel y oper at i ng l ef t  of  cent er ,  and t he 

of f i cer  al so had r easonabl e suspi c i on t o bel i eve t he def endant  

was oper at i ng a mot or  vehi c l e whi l e i nt oxi cat ed.   Ther ef or e,  t he 

t r af f i c  st op was const i t ut i onal ,  and t hus,  t he def endant ' s 

mot i on t o suppr ess evi dence shoul d be deni ed.    

I I .  STANDARD OF REVI EW 

¶10 Whet her  t her e i s pr obabl e cause or  r easonabl e 

suspi c i on t o st op a vehi c l e i s a quest i on of  const i t ut i onal  

f act .   St at e v.  Mi t chel l ,  167 Wi s.  2d 672,  684,  482 N. W. 2d 364 

( 1992) ;  St at e v.  Wi l l i ams,  2001 WI  21,  ¶18,  241 Wi s.  2d 631,  623 

N. W. 2d 106.   A f i ndi ng of  const i t ut i onal  f act  consi st s of  t he 

c i r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  f act ,  whi ch we r evi ew 

under  t he " c l ear l y er r oneous st andar d, "  and t he appl i cat i on of  

t hese hi st or i cal  f act s t o const i t ut i onal  pr i nci pl es,  whi ch we 

r evi ew de novo.   I d. ,  ¶¶18- 19.  
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I I I .  ANALYSI S 

¶11 " The t empor ar y det ent i on of  i ndi v i dual s dur i ng t he 

st op of  an aut omobi l e by t he pol i ce,  even i f  onl y f or  a br i ef  

per i od and f or  a l i mi t ed pur pose,  const i t ut es a ' sei zur e'  of  

' per sons'  wi t hi n t he meani ng of  t he Four t h Amendment . "   St at e v.  

Gaul r app,  207 Wi s.  2d 600,  605,  558 N. W. 2d 696 ( Ct .  App.  1996)  

( c i t i ng Whr en v.  Uni t ed St at es,  517 U. S.  806,  809- 10 ( 1996) ) .   

An aut omobi l e st op must  not  be unr easonabl e under  t he 

c i r cumst ances.   Gaul r app,  207 Wi s.  2d at  605 ( c i t i ng Whr en,  517 

U. S.  at  810) .   " ' A t r af f i c  st op i s gener al l y r easonabl e i f  t he 

of f i cer s have pr obabl e cause t o bel i eve t hat  a t r af f i c  v i ol at i on 

has occur r ed, '  i d. ,  or  have gr ounds t o r easonabl y suspect  a 

v i ol at i on has been or  wi l l  be commi t t ed. "   Gaul r app,  207 

Wi s.  2d at  605 ( c i t i ng Ber kemer  v.  McCar t y,  468 U. S.  420,  439,  

( 1984) ;  Ter r y v.  Ohi o,  392 U. S.  1,  ( 1968) ) .   

A.  Pr obabl e cause 

¶12 The def endant  ar gues t hat  t he of f i cer  di d not  have 

pr obabl e cause t o bel i eve a t r af f i c  v i ol at i on had occur r ed 

because t he def endant ' s vehi c l e cr ossed t he cent er  of  t he r oad 

onl y moment ar i l y .   The St at e,  on t he ot her  hand,  ar gues t hat  

cr ossi ng over  t he cent er  of  t he r oad i s a v i ol at i on of  Wi s.  

St at .  § 346. 05( 1)  ( 2005- 06) , 3 and as a r esul t ,  t he of f i cer  had 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.   The t ext  of  
Wi s.  St at .  § 346. 05 can be f ound i n ¶15.  
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pr obabl e cause t o bel i eve a t r af f i c  v i ol at i on had occur r ed.   We 

agr ee wi t h t he St at e.  

¶13 An of f i cer  may conduct  a t r af f i c  st op when he or  she 

has pr obabl e cause t o bel i eve a t r af f i c  v i ol at i on has occur r ed.   

Gaul r app,  207 Wi s.  2d at  605;  see al so Whr en,  517 U. S.  at  809- 10 

( st at i ng t hat  a t r af f i c  st op i s " r easonabl e wher e t he pol i ce 

have pr obabl e cause t o bel i eve"  t her e was a t r af f i c  v i ol at i on,  

such as " No per son shal l  t ur n any vehi c l e .  .  .  wi t hout  gi v i ng 

an appr opr i at e s i gnal "  and " No per son shal l  dr i ve a 

vehi c l e .  .  .  at  a speed gr eat er  t han i s r easonabl e and pr udent  

under  t he condi t i ons" ) ;  4 Wayne R.  LaFave,  Sear ch and Sei zur e 

§ 9. 3( a)  ( 4t h ed.  2004)  ( concl udi ng t hat  pr obabl e cause f or  even 

t he sl i ght est  t r af f i c  v i ol at i on i s l egal l y suf f i c i ent  t o j ust i f y  

a t r af f i c  st op) .  

¶14 Pr obabl e cause r ef er s t o t he " ' quant um of  evi dence 

whi ch woul d l ead a r easonabl e pol i ce of f i cer  t o bel i eve' "  t hat  a 

t r af f i c  v i ol at i on has occur r ed.   Johnson v.  St at e,  75 

Wi s.  2d 344,  348,  249 N. W. 2d 593 ( 1977)  ( c i t at i on omi t t ed) .   The 

evi dence need not  est abl i sh pr oof  beyond a r easonabl e doubt  or  

even t hat  gui l t  i s  mor e pr obabl e t han not ,  but  r at her ,  pr obabl e 

cause r equi r es t hat  " ' t he i nf or mat i on l ead a r easonabl e of f i cer  

t o bel i eve t hat  gui l t  i s  mor e t han a possi bi l i t y . ' "   I d.  at  348-

49 ( c i t at i on omi t t ed) .   I n ot her  wor ds,  pr obabl e cause exi st s 

when t he of f i cer  has " r easonabl e gr ounds t o bel i eve t hat  t he 

per son i s commi t t i ng or  has commi t t ed a cr i me. "   I d.  at  348 

( quot i ng Wi s.  St at .  § 968. 07( 1) ( d) ) .  
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¶15 The al l eged t r af f i c  v i ol at i on at  i ssue her e i s Wi s.  

St at .  § 346. 05,  " Vehi c l es t o be dr i ven on r i ght  s i de of  r oadway;  

except i ons, "  whi ch pr ohi bi t s a per son f r om oper at i ng l ef t  of  

cent er .   I t  pr ovi des as f ol l ows:  

( 1)  Upon al l  r oadways of  suf f i c i ent  wi dt h t he 
oper at or  of  a vehi c l e shal l  dr i ve on t he r i ght  hal f  of  
t he r oadway and i n t he r i ght - hand l ane of  a 3- l ane 
hi ghway,  except :  

( a)  When maki ng an appr oach f or  a l ef t  t ur n under  
c i r cumst ances i n whi ch t he r ul es r el at i ng t o l ef t  
t ur ns r equi r e dr i v i ng on t he l ef t  hal f  of  t he r oadway;  
or  

( b)  When over t aki ng and passi ng under  
c i r cumst ances i n whi ch t he r ul es r el at i ng t o 
over t aki ng and passi ng per mi t  or  r equi r e dr i v i ng on 
t he l ef t  hal f  of  t he r oadway;  or  

( c)  When t he r i ght  hal f  of  t he r oadway i s c l osed 
t o t r af f i c  whi l e under  const r uct i on or  r epai r ;  or  

( d)  When over t aki ng and passi ng pedest r i ans,  
ani mal s or  obst r uct i ons on t he r i ght  hal f  of  t he 
r oadway;  or  

( e)  When dr i v i ng i n a par t i cul ar  l ane i n 
accor dance wi t h s i gns or  mar ker s desi gnat i ng such l ane 
f or  t r af f i c  movi ng i n a par t i cul ar  di r ect i on or  at  
desi gnat ed speeds;  or  

( f )  When t he r oadway has been desi gnat ed and 
post ed f or  one- way t r af f i c ,  subj ect ,  however ,  t o t he 
r ul e st at ed i n sub.  ( 3)  r el at i ve t o s l ow movi ng 
vehi c l es.  

¶16 I n t hi s case,  t he of f i cer  t est i f i ed t hat  he was 

si t t i ng at  a st op si gn when t he def endant  t ur ned l ef t  ont o t he 

r oad di r ect l y ahead of  wher e t he of f i cer  was si t t i ng.   The 

of f i cer  i mmedi at el y began f ol l owi ng t he car  and hi s v i ew was not  

obst r uct ed at  any t i me.   The def endant  i ni t i al l y  t ur ned i nt o t he 
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cor r ect  l ane of  t r af f i c .   However ,  t he def endant  subsequent l y 

" swer ved"  i nt o t he l ef t  l ane of  t r af f i c  and t hat  r esul t ed i n t he 

def endant ' s vehi c l e bei ng t hr ee- quar t er s l ef t  of  t he cent er  of  

t he r oad,  whi ch was i dent i f i ed by a bl ack st r i p of  t ar .    

¶17 Based on t hi s  t est i mony,  we concl ude t hat  t he pol i ce 

of f i cer  had pr obabl e cause t o bel i eve a t r af f i c  code vi ol at i on 

had occur r ed,  namel y oper at i ng l ef t  of  cent er  pur suant  t o Wi s.  

St at .  § 346. 05,  and t her ef or e,  t he t r af f i c  st op was r easonabl e.   

The of f i cer  wat ched as t he def endant  dr ove l ef t  of  cent er ,  and 

as a r esul t ,  t he of f i cer  had pr obabl e cause t o bel i eve a t r af f i c  

v i ol at i on was bei ng commi t t ed.   Mor eover ,  t he c i r cui t  cour t  

concl uded,  and we agr ee,  t hat  none of  t he except i ons t o t hi s 

st at ut e appl y.   See Wi s.  St at .  § 346. 05( a) —( f ) .   That  i s,  t her e 

was not hi ng t hat  r equi r ed t he def endant  t o dr i ve l ef t  of  cent er .  

¶18 The def endant  ar gues t hat  he was not  " dr i v i ng"  on t he 

wr ong si de of  t he r oad gi ven t hat  he onl y " moment ar i l y"  cr ossed 

t he cent er  of  t he r oad.   Whi l e " dr i ve"  i s not  def i ned i n Wi s.  

St at .  § 346. 05,  t hat  wor d i s def i ned el sewher e i n chapt er  346.   

See 2A Nor man J.  Si nger  & J. D.  Shambi e Si nger ,  St at ut es and 

St at ut or y Const r uct i on § 46: 6 ( 7t h ed.  2007)  ( asser t i ng t hat  

i dent i cal  t er ms gener al l y have t he same meani ng wher eas unl i ke 

t er ms gener al l y have di f f er ent  meani ngs) .   Wi sconsi n St at .  

§ 346. 63( 3) ( a)  pr ovi des:  " ' Dr i ve'  means t he exer ci se of  physi cal  

cont r ol  over  t he speed and di r ect i on of  a mot or  vehi c l e whi l e i t  

i s  i n mot i on. "   The def endant ' s act i ons ar e consi st ent  wi t h t hi s 

def i ni t i on,  and t hus,  he was dr i v i ng l ef t  of  t he cent er  of  t he 

r oad i n v i ol at i on of  Wi s.  St at .  § 346. 05( 1) .   The St at e posi t s 
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an i nt er est i ng quest i on wi t h r egar d t o t he def endant ' s c l ai m 

t hat  he was not  dr i v i ng;  i f  t he def endant  was not  dr i v i ng i n t he 

l ef t  l ane,  what  was he doi ng?  Thi s quest i on i t sel f  r ef l ect s t he 

i nher ent  f l aw wi t h t he def endant ' s ar gument .    

¶19 The def endant  ar gues t hat  t hi s i nt er pr et at i on wi l l  

l ead t o a s i t uat i on wher eby " t housands of  dr i ver s"  coul d be 

pul l ed over  ever y day " i f  one t r ead of  t i r e moves over  t he 

cent er l i ne f or  even one mi l l i second. "   The Uni t ed St at es Supr eme 

Cour t  r esponded t o a s i mi l ar  ar gument  i n Whr en.   I n t hat  case,  

t he def endant s s i mi l ar l y asser t ed " t hat  t he ' mul t i t ude of  

appl i cabl e t r af f i c  and equi pment  r egul at i ons'  i s so l ar ge and so 

di f f i cul t  t o obey per f ect l y t hat  v i r t ual l y ever yone i s gui l t y of  

v i ol at i on,  per mi t t i ng t he pol i ce t o s i ngl e out  al most  whomever  

t hey wi sh f or  a st op. "   The Cour t  appr opr i at el y r esponded:  

But  we ar e awar e of  no pr i nci pl e t hat  woul d al l ow us 
t o deci de at  what  poi nt  a code of  l aw becomes so 
expansi ve and so commonl y v i ol at ed t hat  i nf r act i on 
i t sel f  can no l onger  be t he or di nar y measur e of  t he 
l awf ul ness of  enf or cement .   And even i f  we coul d 
i dent i f y such exor bi t ant  codes,  we do not  know by what  
st andar d ( or  what  r i ght )  we woul d deci de,  as 
pet i t i oner s woul d have us do,  whi ch par t i cul ar  
pr ovi s i ons ar e suf f i c i ent l y i mpor t ant  t o mer i t  
enf or cement .  

For  t he r un- of - t he- mi ne case,  whi ch t hi s sur el y 
i s,  we t hi nk t her e i s no r eal i st i c al t er nat i ve t o t he 
t r adi t i onal  common- l aw r ul e t hat  pr obabl e cause 
j ust i f i es a sear ch and sei zur e.  

Whr en,  517 U. S.  at  818- 19.  

¶20 The def endant  al so ar gues,  as he di d at  t he c i r cui t  

cour t ,  t hat  t he of f i cer  i n t hi s case was not  i n posi t i on t o 

obser ve t he def endant ' s " br i ef  swer ve"  i nt o t he wr ong l ane of  
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t r af f i c .   The ci r cui t  cour t ,  however ,  concl uded t hat  t he of f i cer  

woul d have been i n posi t i on t o make t he r equi s i t e obser vat i ons 

because t he of f i cer  was di r ect l y acr oss t he st r eet  and not hi ng 

bl ocked hi s v i ew.   We r evi ew t he ci r cui t  cour t ' s  f i ndi ngs of  

f act  under  t he " c l ear l y er r oneous st andar d. "   Ther ef or e,  " we ar e 

bound not  t o upset  t he t r i al  cour t ' s  f i ndi ngs of  hi st or i cal  or  

evi dent i ar y f act  unl ess t hey ar e cont r ar y t o t he gr eat  wei ght  

and cl ear  pr eponder ance of  t he evi dence. "   St at e v.  Tur ner ,  136 

Wi s.  2d 333,  343,  401 N. W. 2d 827 ( 1987) .   We f i nd no r eason t o 

concl ude t hat  t he f act s as f ound by t he c i r cui t  cour t  ar e 

cont r ar y t o t he gr eat  wei ght  and cl ear  pr eponder ance of  t he 

evi dence.   The ci r cui t  cour t  consi der ed t he def endant ' s  

phot ogr aphs and hear d t est i mony f r om t he of f i cer  and t he 

def endant  who each descr i bed t he ar ea i n quest i on.   Despi t e t he 

def endant ' s chal l enges,  t he c i r cui t  cour t  concl uded t hat  t he 

of f i cer  coul d make t he obser vat i ons i n quest i on,  and we concl ude 

t hat  i t s f i ndi ngs ar e on f i r m f oot i ng.    

¶21 Accor di ngl y,  t he t r af f i c  st op was r easonabl e because 

t he of f i cer  had pr obabl e cause t o bel i eve a t r af f i c  v i ol at i on 

had occur r ed,  namel y oper at i ng l ef t  of  cent er .  

B.  Reasonabl e suspi c i on 

¶22 I n addi t i on t o t he of f i cer  havi ng pr obabl e cause t hat  

a t r af f i c  v i ol at i on had occur r ed,  t he of f i cer  al so had 

r easonabl e suspi c i on t he def endant  was oper at i ng a mot or  vehi c l e 

whi l e i nt oxi cat ed.   The def endant ,  however ,  asser t s t her e i s t oo 

l i t t l e evi dence t o est abl i sh such r easonabl e suspi c i on,  but  we 

agr ee wi t h t he St at e t hat  under  t he t ot al i t y of  t he 
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c i r cumst ances,  t he of f i cer  di d have r easonabl e suspi c i on t o 

conduct  an i nvest i gat or y st op of  t he vehi c l e.    

¶23 Even i f  no pr obabl e cause exi st ed,  a pol i ce of f i cer  

may st i l l  conduct  a t r af f i c  st op when,  under  t he t ot al i t y of  t he 

c i r cumst ances,  he or  she has gr ounds t o r easonabl y suspect  t hat  

a cr i me or  t r af f i c  v i ol at i on has been or  wi l l  be commi t t ed.   

Gaul r app,  207 Wi s.  2d at  605.   The of f i cer  " ' must  be abl e t o 

poi nt  t o speci f i c  and ar t i cul abl e f act s whi ch,  t aken t oget her  

wi t h r at i onal  i nf er ences f r om t hose f act s,  r easonabl y war r ant '  

t he i nt r usi on of  t he st op. "   St at e v.  Post ,  2007 WI  60,  ¶10,  301 

Wi s.  2d 1,  733 N. W. 2d 634 ( c i t at i on omi t t ed) .   " ' The cr uci al  

quest i on i s whet her  t he f act s of  t he case woul d war r ant  a 

r easonabl e pol i ce of f i cer ,  i n l i ght  of  hi s or  her  t r ai ni ng and 

exper i ence,  t o suspect  t hat  t he i ndi v i dual  has commi t t ed,  was 

commi t t i ng,  or  i s  about  t o commi t  a cr i me. ' "   I d. ,  ¶13 ( c i t at i on 

omi t t ed) .   An " of f i cer ' s i nchoat e and unpar t i cul ar i zed suspi c i on 

or  hunch, "  however ,  wi l l  not  gi ve r i se t o r easonabl e suspi c i on.   

I d. ,  ¶10 ( c i t at i ons and quot at i ons omi t t ed) .  

¶24 I n Post ,  we concl uded t hat  t he of f i cer  had r easonabl e 

suspi c i on t o bel i eve t he def endant  was oper at i ng a mot or  vehi c l e 

whi l e i nt oxi cat ed,  but  we concl uded t hat  weavi ng wi t hi n a s i ngl e 

l ane of  t r af f i c ,  by i t sel f ,  does not  est abl i sh r easonabl e 

suspi c i on.   I d. ,  ¶¶26- 27.   The of f i cer ,  i n Post ,  obser ved t he 

def endant  dr i v i ng par t i al l y  i n an unmar ked par ki ng l ane at  

9: 30 p. m.   I d. ,  ¶4.   The of f i cer  began f ol l owi ng t he def endant  

and obser ved t he def endant ' s car  t r avel i ng i n a smoot h " S- t ype"  

pat t er n wi t h t he vehi c l e comi ng wi t hi n s i x t o ei ght  f eet  of  t he 
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cur b when i t  moved t owar ds t he r i ght  par t  of  t he par ki ng l ane 

and t hen comi ng wi t hi n 12 i nches of  t he cent er  l i ne when i t  

moved back t o t he l ef t .   I d. ,  ¶5.   Thi s devi at i on r esul t ed i n 

t he def endant ' s car  movi ng appr oxi mat el y t en f eet  f r om r i ght  t o 

l ef t  wi t hi n t he l ane of  t r af f i c .   I d.   The of f i cer  t est i f i ed 

t hat  t he pat t er n was r epeat ed sever al  t i mes over  t he cour se of  

t wo bl ocks,  but  t he " movement  was nei t her  er r at i c nor  j er ky,  and 

t he car  di d not  come cl ose t o hi t t i ng any ot her  vehi c l es or  t o 

hi t t i ng t he cur b at  t he edge of  t he par ki ng l ane. "   I d.  

¶25 We concl uded t hat  whi l e " ' any one of  t hese f act s,  

st andi ng al one,  mi ght  wel l  be i nsuf f i c i ent ' "  f or  r easonabl e 

suspi c i on,  when " such f act s accumul at e,  and ' as t hey accumul at e,  

r easonabl e i nf er ences about  t he cumul at i ve ef f ect  can be 

dr awn. ' "   I d. ,  ¶37 ( c i t at i on omi t t ed) .   We det er mi ned t hat  under  

t he t ot al i t y of  t he c i r cumst ances,  t her e wer e " speci f i c  and 

ar t i cul abl e f act s,  whi ch t aken t oget her  wi t h r at i onal  i nf er ences 

f r om t hose f act s,  g[ a] ve r i se t o t he r easonabl e suspi c i on 

necessar y f or  an i nvest i gat i ve st op. "   I d.   The def endant  " was 

weavi ng acr oss t he t r avel  and par ki ng l anes,  t hat  t he weavi ng 

cr eat ed a di scer ni bl e S- t ype pat t er n,  t hat  Post ' s vehi c l e was 

[ dr i v i ng]  i n[ ]  t he par ki ng l ane,  and t hat  t he i nci dent  t ook 

pl ace at  ni ght . "   I d.  

¶26 I n t he case at  hand,  t he of f i cer  had r easonabl e 

suspi c i on t hat  t he def endant  was oper at i ng a mot or  vehi c l e whi l e 

i nt oxi cat ed.   Si mi l ar  t o t he speci f i c  and ar t i cul abl e f act s 

obser ved by t he of f i cer  i n Post ,  t he of f i cer  i n t hi s case made 

t he f ol l owi ng obser vat i ons over  t he cour se of  appr oxi mat el y one 
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bl ock at  1: 30 a. m. :  The def endant  was dr i v i ng wi t h t hr ee-

quar t er s of  t he vehi c l e l ef t  of  t he cent er  of  t he r oad;  t he 

vehi c l e t hen moved back i nt o t he pr oper  l ane but  al most  hi t  t he 

cur b;  t he def endant ' s vehi c l e t hen f aded back t owar ds t he mi ddl e 

of  t he r oad and near l y st r uck t he medi an.   Under  t he t ot al i t y of  

t he c i r cumst ances,  we concl ude t hat  t he accumul at i on of  t hese 

f act s gi ves r i se t o a r easonabl e suspi c i on t hat  t he def endant  

was oper at i ng a mot or  vehi c l e whi l e i nt oxi cat ed.    

¶27 The def endant ,  r el y i ng on Post ,  ar gues t hat  t he 

of f i cer ' s obser vat i ons di d not  suppor t  r easonabl e suspi c i on 

because t he obser vat i ons wer e t oo f ew and not  det ai l ed enough.   

The def endant ' s ar gument  i s unper suasi ve because under  our  

t ot al i t y of  t he c i r cumst ances appr oach,  t her e was ampl e pr oof  

adduced t o j ust i f y r easonabl e suspi c i on.   Ther ef or e,  t he 

pot ent i al  i nadequaci es set  f or t h by t he def endant  do not  

under mi ne t he t ot al i t y of  t he ot her  f act s  t hat  suppor t  

r easonabl e suspi c i on.   Mor eover ,  t he f act s of  t hi s case suppor t  

a r easonabl e suspi c i on det er mi nat i on even mor e t han t hose f act s 

f r om Post ,  gi ven t hat  i n t hi s case t he of f i cer  obser ved a 

t r af f i c  code vi ol at i on,  t he event s t ook pl ace at  1: 30 a. m. ,  t he 

event s occur r ed wi t hi n one bl ock,  and t her e was er r at i c dr i v i ng.   

As a r esul t ,  t he def endant ' s asser t i ons and hi s r el i ance on Post  

do not  suppor t  hi s ar gument .  

I V.  CONCLUSI ON 

¶28 We concl ude t hat  t he pol i ce of f i cer  had pr obabl e cause 

t o bel i eve a t r af f i c  code v i ol at i on had occur r ed,  namel y 

oper at i ng l ef t  of  cent er ,  and al so t hat  t he of f i cer  had 
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r easonabl e suspi c i on t o bel i eve t he def endant  was oper at i ng a 

mot or  vehi c l e whi l e i nt oxi cat ed.   Ther ef or e,  t he t r af f i c  st op 

was const i t ut i onal ,  and t hus,  t he def endant ' s mot i on t o suppr ess 

evi dence shoul d be deni ed.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.
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