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NOTI CE 
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editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.   2008AP552- CR 
( L. C.  No.  2002CF2453)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
State of Wisconsin, 
 
 Plaintiff-Respondent, 
 
 v. 
 
Scott R. Jensen, 
 
 Defendant-Appellant-Petitioner. 

FILED 
 

MAY 20, 2010 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

 
 

  

 

REVI EW of  a deci s i on of  t he cour t  of  appeal s.   Rever sed and 

r emanded t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  

wi t h t hi s opi ni on.  

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

of  t he cour t  of  appeal s1 af f i r mi ng t he ci r cui t  cour t ' s  deci s i on2 

denyi ng Scot t  R.  Jensen' s ( Jensen)  mot i on t o change t he venue of  

hi s cr i mi nal  t r i al  t o Waukesha Count y Ci r cui t  Cour t  pur suant  t o 

Wi s.  St at .  § 971. 19( 12)  ( 2007–08) . 3  The i ssue pr esent ed i s  
                                                 

1 St at e v.  Jensen,  2009 WI  App 26,  316 Wi s.  2d 377,  762 
N. W. 2d 833.  

2 The Honor abl e Davi d T.  Fl anagan,  I I I  of  Dane Count y 
pr esi ded.  

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007–08 ver si on unl ess ot her wi se i ndi cat ed.  
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whet her  Waukesha Count y Ci r cui t  Cour t  i s  t he pr oper  venue f or  

Jensen' s t r i al  because i t  i s  t he " c i r cui t  cour t  f or  t he count y 

wher e t he def endant  r esi des"  pur suant  t o § 971. 19( 12) ,  or  

whet her  Dane Count y Ci r cui t  Cour t ,  t he c i r cui t  cour t  f or  t he 

count y " wher e t he cr i me was commi t t ed, "  i s  t he pr oper  venue f or  

hi s t r i al  pur suant  t o § 971. 19( 1) .  

¶2 We concl ude t hat  Wi s.  St at .  § 971. 19( 12)  est abl i shes 

Waukesha Count y Ci r cui t  Cour t  as t he pr oper  venue f or  Jensen' s 

t r i al  because t he St at e' s al l egat i ons agai nst  Jensen come wi t hi n 

t wo cat egor i es of  act i ons descr i bed i n § 971. 19( 12) .   Fi r st ,  t he 

St at e al l eged t hat  Jensen vi ol at ed a l aw ar i s i ng f r om or  i n 

r el at i on " t o t he of f i c i al  f unct i ons of  t he subj ect  of  t he 

i nvest i gat i on. "   Second,  t he St at e al l eged t hat  Jensen vi ol at ed 

a l aw " ar i s i ng f r om or  i n r el at i on t o .  .  .  any mat t er  t hat  

i nvol ves el ect i ons .  .  .  under  chs.  5 t o 12. "   Accor di ngl y,  we 

r ever se t he cour t  of  appeal s deci s i on af f i r mi ng t he ci r cui t  

cour t ' s  deni al  of  Jensen' s mot i on t o change t he venue of  hi s 

t r i al  t o Waukesha Count y Ci r cui t  Cour t .   Waukesha Count y Ci r cui t  

Cour t  i s  t he pr oper  venue f or  t he act i on t hat  t he St at e has 

br ought  agai nst  Jensen.  

I .   BACKGROUND 

¶3 On Oct ober  18,  2002,  t he St at e f i l ed a compl ai nt  i n 

Dane Count y Ci r cui t  Cour t  char gi ng Jensen wi t h t hr ee count s of  

f el ony mi sconduct  i n publ i c of f i ce as par t y t o t he cr i me,  

cont r ar y t o Wi s.  St at .  § 946. 12( 3) 4 and one mi sdemeanor  count  of  

                                                 
4 Wi sconsi n St at .  § 946. 12( 3)  st at es:  
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i nt ent i onal  mi suse of  publ i c posi t i ons f or  pr i vat e benef i t  as 

par t y t o t he cr i me,  cont r ar y t o Wi s.  St at .  § 19. 45( 2) .   The 

compl ai nt  al l eged t hat  t he act s  r el at i ng t o Jensen' s al l eged 

vi ol at i ons occur r ed i n Dane Count y.  

¶4 Jensen moved t o di smi ss t he compl ai nt  on var i ous 

gr ounds.   The ci r cui t  cour t  deni ed hi s mot i on t o di smi ss,  and i n 

an i nt er l ocut or y appeal ,  t he cour t  of  appeal s af f i r med.   St at e 

v.  Jensen ( Jensen I ) ,  2004 WI  App 89,  ¶¶1- 2,  272 Wi s.  2d 707,  

681 N. W. 2d 230.   Whi l e t he deci s i on of  t he cour t  of  appeal s was 

ul t i mat el y af f i r med,  we not e t hat  onl y f our  j ust i ces 

par t i c i pat ed i n t he deci s i on and t her e was no maj or i t y on al l  

i ssues t hat  t he cour t  of  appeal s deci ded;  t her ef or e,  par t s of  

t he cour t  of  appeal s deci s i on wer e af f i r med due t o t he equal  

spl i t  among t he j ust i ces.   See St at e v.  Jensen ( Jensen I I ) ,  2005 

WI  31,  ¶2,  279 Wi s.  2d 220,  694 N. W. 2d 56 ( per  cur i am) .  

¶5 Fol l owi ng a j ur y t r i al ,  Jensen was f ound gui l t y on al l  

f our  count s.   Jensen appeal ed each of  t he t hr ee f el ony 

convi ct i ons.   The cour t  of  appeal s concl uded t hat  t he c i r cui t  

cour t  er r ed i n i nst r uct i ng t he j ur y and i n excl udi ng por t i ons of  

                                                                                                                                                             
Any publ i c of f i cer  or  publ i c empl oyee who does any of  
t he f ol l owi ng i s gui l t y of  a Cl ass I  f el ony:  

.  .  .  

( 3)  Whet her  by act  of  commi ssi on or  omi ssi on,  i n 
t he of f i cer ' s or  empl oyee' s capaci t y as such of f i cer  
or  empl oyee exer ci ses a di scr et i onar y power  i n a 
manner  i nconsi st ent  wi t h t he dut i es of  t he of f i cer ' s 
or  empl oyee' s of f i ce or  empl oyment  or  t he r i ght s of  
ot her s and wi t h i nt ent  t o obt ai n a di shonest  advant age 
f or  t he of f i cer  or  empl oyee or  anot her .  
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Jensen' s own t est i mony.   St at e v.  Jensen ( Jensen I I I ) ,  2007 WI  

App 256,  ¶1,  306 Wi s.  2d 572,  743 N. W. 2d 468.   Accor di ngl y,  i t  

r emanded f or  a new t r i al .   I d.  

¶6 I n Febr uar y 2007,  whi l e Jensen' s second appeal  was 

pendi ng,  t he l egi s l at ur e enact ed Wi s.  St at .  § 971. 19( 12) ,  whi ch 

pr ovi des t hat  def endant s char ged wi t h cer t ai n v i ol at i ons of ,  and 

vi ol at i ons ar i s i ng f r om or  i n r el at i on t o,  t he el ect i ons,  

et hi cs,  and l obbyi ng r egul at i on l aws ar e t o be t r i ed i n t he 

count y wher e t he def endant  r esi des.   See 2007 Wi s.  Act  1,  § 205.   

On Januar y 10,  2008,  2007 Wi sconsi n Act  1 went  i nt o ef f ect .   On 

t hat  dat e,  pur suant  t o § 971. 19( 12) ,  Jensen moved t he cour t  t o 

t r ansf er  hi s case f r om Dane Count y Ci r cui t  Cour t ,  wher e t he 

mi sconduct  i s al l eged t o have occur r ed,  t o Waukesha Count y 

Ci r cui t  Cour t ,  wher e Jensen r esi des.   The ci r cui t  cour t  deni ed 

Jensen' s mot i on,  concl udi ng t hat  § 971. 19( 12)  i s c l ear  and 

unambi guous and t hat  i t  does not  appl y t o t he char ges pendi ng 

agai nst  Jensen.   The cour t  of  appeal s af f i r med t he ci r cui t  

cour t ' s  deci s i on denyi ng Jensen' s mot i on.  

¶7 We gr ant ed r evi ew and now r ever se.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶8 To r esol ve t he quest i on pr esent ed,  we must  i nt er pr et  

and appl y Wi s.  St at .  § 971. 19( 12) .   " ' The i nt er pr et at i on and 

appl i cat i on of  a st at ut e t o an undi sput ed set  of  f act s ar e 

quest i ons of  l aw t hat  we r evi ew i ndependent l y. ' "   Est at e of  

Genr i ch v.  OHI C I ns.  Co. ,  2009 WI  67,  ¶10,  318 Wi s.  2d 553,  769 
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N. W. 2d 481 ( quot i ng McNei l  v.  Hansen,  2007 WI  56,  ¶7,  300 

Wi s.  2d 358,  731 N. W. 2d 273) .  

B.   Par t i es '  Posi t i ons 

¶9 The par t i es of f er  compet i ng i nt er pr et at i ons of  Wi s.  

St at .  § 971. 19( 12) . 5  The St at e cont ends t hat  § 971. 19( 12)  does 

not  appl y t o t he char ges pendi ng agai nst  Jensen;  t her ef or e,  he 

must  be r et r i ed i n Dane Count y Ci r cui t  Cour t .   Jensen cont ends 

t hat  § 971. 19( 12)  does appl y t o t he char ges pendi ng agai nst  hi m,  

and pur suant  t o hi s change of  venue mot i on,  r equi r es he be 

r et r i ed i n Waukesha Count y Ci r cui t  Cour t .   Bef or e exami ni ng t he 

l anguage of  t he st at ut e,  i t  i s  i nst r uct i ve t o exami ne each 

par t y ' s ar gument  i n det ai l .  

1.   St at e' s posi t i on 

¶10 Wi sconsi n St at .  § 971. 19( 12)  appl i es t o " v i ol at i on[ s]  

of  any ot her  l aw ar i s i ng f r om or  i n r el at i on t o t he of f i c i al  

f unct i ons of  t he subj ect  of  t he i nvest i gat i on. "   The St at e 

                                                 
5 Wi sconsi n St at .  § 971. 19( 12)  st at es:   

Except  as pr ovi ded i n s.  971. 223,  i n an act i on 
f or  a v i ol at i on of  chs.  5 t o 12,  subch.  I I I  of  ch.  13,  
or  subch.  I I I  of  ch.  19,  or  f or  a v i ol at i on of  any 
ot her  l aw ar i s i ng f r om or  i n r el at i on t o t he of f i c i al  
f unct i ons of  t he subj ect  of  t he i nvest i gat i on or  any 
mat t er  t hat  i nvol ves el ect i ons,  et hi cs,  or  l obbyi ng 
r egul at i on under  subch.  5 t o 12 [ chs.  5 t o 12] ,  subch.  
I I I  of  ch.  13,  or  subch.  I I I  of  ch.  19 a def endant  who 
i s a r esi dent  of  t hi s st at e shal l  be t r i ed i n c i r cui t  
cour t  f or  t he count y wher e t he def endant  r esi des.   For  
pur poses of  t hi s subsect i on,  a per son ot her  t han a 
nat ur al  per son r esi des wi t hi n a count y i f  t he per son' s 
pr i nci pal  pl ace of  oper at i on i s l ocat ed wi t hi n t hat  
count y.  
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ar gues t hat  " t he i nvest i gat i on"  must  be a Gover nment  

Account abi l i t y  Boar d i nvest i gat i on.   Because Jensen has never  

been t he subj ect  of  an i nvest i gat i on conduct ed by t he Gover nment  

Account abi l i t y  Boar d,  t he St at e cont ends t hat  t hi s por t i on of  

t he st at ut e does not  appl y t o hi m.  

¶11 The l ast  por t i on of  Wi s.  St at .  § 971. 19( 12)  appl i es t o 

v i ol at i ons of  any ot her  l aw ar i s i ng f r om or  i n r el at i on t o " any 

mat t er  t hat  i nvol ves el ect i ons,  et hi cs,  or  l obby i ng r egul at i on. "   

The St at e cont ends t hat  " r egul at i on"  modi f i es " el ect i ons, "  

" et hi cs, "  and " l obbyi ng. "   Poi nt i ng t o t he Gover nment  

Account abi l i t y  Boar d' s abi l i t y  t o pr omul gat e admi ni st r at i ve 

r egul at i ons i nt er pr et i ng or  i mpl ement i ng t he l aws r egul at i ng t he 

conduct  and admi ni st r at i on of  el ect i ons under  Wi s.  St at .  

§ 5. 05( 1) ( f ) ,  t he St at e ar gues t hat  t hi s por t i on of  § 971. 19( 12)  

appl i es onl y t o v i ol at i ons ar i s i ng f r om or  i n r el at i on t o 

admi ni st r at i ve r egul at i ons pr omul gat ed by t he Gover nment  

Account abi l i t y  Boar d.   Because Jensen was not  char ged wi t h a 

v i ol at i on of  any such r egul at i on,  t he St at e cont ends t hat  t hi s 

por t i on of  t he st at ut e does not  appl y t o hi m.  

2.   Jensen' s posi t i on 

¶12 Jensen cont ends t hat  t he phr ase " t he subj ect  of  t he 

i nvest i gat i on"  shoul d not  be const r ued t o mean " t he subj ect  of  

t he [ Gover nment  Account abi l i t y  Boar d]  i nvest i gat i on. "   I nst ead,  

Jensen cont ends t hat  t hi s phr ase appl i es t o i nvest i gat i ons by 
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t he Gover nment  Account abi l i t y  Boar d,  t he f or mer  El ect i ons Boar d, 6 

t he f or mer  Et hi cs Boar d or  t hose under t aken i ndependent l y by 

di st r i ct  at t or neys.   Jensen was t he subj ect  of  an i nvest i gat i on 

by t he f or mer  El ect i ons Boar d and by t he di st r i ct  at t or ney.   

Accor di ngl y,  because Jensen' s pendi ng char ges al l ege a v i ol at i on 

of  a l aw " ar i s i ng f r om or  i n r el at i on t o"  hi s " of f i c i al  

f unct i ons"  and he was " t he subj ect  of  t he i nvest i gat i on, "  Wi s.  

St at .  § 971. 19( 12)  r equi r es hi m t o be t r i ed i n Waukesha Count y 

Ci r cui t  Cour t .  

¶13 Jensen f ur t her  cont ends t hat  t he t er m " r egul at i on"  i n 

t he phr ase " any mat t er  t hat  i nvol ves el ect i ons,  et hi cs,  or  

l obbyi ng r egul at i on"  does not  r ef er  t o admi ni st r at i ve r ul e-

maki ng.   I nst ead,  t he t er m " l obbyi ng r egul at i on"  i s a t er m of  

ar t  r ef er r i ng t o subch.  I I I  of  ch.  13,  whi ch subchapt er  i s 

ent i t l ed t he " Regul at i on of  Lobbyi ng. "   Jensen ar gues t hat  t he 

al l egat i ons agai nst  hi m f al l  squar el y wi t hi n t he st at ut e because 

he was char ged wi t h t he v i ol at i on of  " any ot her  l aw ar i s i ng f r om 

or  i n r el at i on t o"  any mat t er  i nvol v i ng " el ect i ons .  .  .  under  

chs.  5 t o 12. "  

                                                 
6 The El ect i ons Boar d i s t he Gover nment  Account abi l i t y  

Boar d' s pr edecessor .   Compar e Wi s.  St at .  § 5. 02( 1s)  ( 2005–06)  
( " ' Boar d'  means t he el ect i ons boar d. " )  wi t h § 5. 02( 1s)  ( 2007–08)  
( " ' Boar d'  means t he gover nment  account abi l i t y  boar d. " ) .   Al so 
compar e Wi s.  St at .  § 5. 05 ( 2005- 06)  ( ent i t l ed " El ect i ons boar d;  
power s and dut i es" )  wi t h § 5. 05 ( 2007–08)  ( ent i t l ed " Gover nment  
account abi l i t y  boar d;  power s and dut i es" ) .  
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C.   Gener al  Pr i nci pl es of  St at ut or y I nt er pr et at i on 

¶14 St at ut or y i nt er pr et at i on begi ns wi t h t he l anguage of  

t he st at ut e.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   I f  

t he meani ng of  t he wor ds i n t he st at ut e i s pl ai n,  t he anal ysi s  

goes no f ur t her .   I d.   St at ut es must  be i nt er pr et ed r easonabl y,  

t o avoi d absur d or  unr easonabl e r esul t s.   I d. ,  ¶46.   And,  wher e 

possi bl e,  an i nt er pr et at i on must  gi ve ef f ect  t o ever y wor d i n 

t he st at ut e t o avoi d sur pl usage.   I d.  

¶15 Cont ext  and pur pose ar e i mpor t ant  i n di scer ni ng t he 

pl ai n meani ng of  a st at ut e.   I d. ,  ¶48.   As such,  st at ut or y 

l anguage i s i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used;  i n 

r el at i on t o t he sur r oundi ng and cl osel y- r el at ed st at ut es.   I d. ,  

¶46.   " Some st at ut es cont ai n expl i c i t  st at ement s of  l egi s l at i ve 

pur pose .  .  .  . "   I d. ,  ¶49.   I n const r ui ng a st at ut e,  we f avor  a 

const r uct i on t hat  f ul f i l l s  t he pur pose of  t he st at ut e over  one 

t hat  def eat s t hat  pur pose.   Count y of  Dane v.  LI RC,  2009 WI  9,  

¶34,  315 Wi s.  2d 293,  759 N. W. 2d 571.   Fi nal l y,  we do not  r esor t  

t o l egi s l at i ve hi st or y i n i nt er pr et i ng a st at ut e i f  t he 

st at ut e' s meani ng i s pl ai n;  however ,  l egi s l at i ve hi st or y may be 

used " t o conf i r m or  ver i f y a pl ai n- meani ng i nt er pr et at i on. "   

Kal al ,  271 Wi s.  2d 633,  ¶51.  

D.   Wi sconsi n St at .  § 971. 19( 12)  

¶16 Gener al l y,  a " [ c] r i mi nal  act i on[ ]  shal l  be t r i ed i n 

t he count y wher e t he cr i me was commi t t ed,  except  as ot her wi se 

pr ovi ded. "   Wi s.  St at .  § 971. 19( 1) .   I n 2007 Wi sconsi n Act  1,  

t he l egi s l at ur e cr eat ed an except i on t o t he gener al  venue 
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pr ovi s i on.   The l egi s l at ur e enact ed § 971. 19( 12) ,  a new r ul e of  

cr i mi nal  pr ocedur e,  t o est abl i sh venue i n cr i mi nal  act i ons 

i nvol v i ng v i ol at i ons of ,  and v i ol at i ons ar i s i ng f r om or  i n 

r el at i on t o,  t he el ect i ons,  et hi cs and l obbyi ng r egul at i on l aws.   

Sect i on 971. 19( 12)  st at es:  

Except  as pr ovi ded i n s.  971. 223, 7 i n an act i on 
f or  a v i ol at i on of  chs.  5 t o 12,  subch.  I I I  of  ch.  13,  
or  subch.  I I I  of  ch.  19,  or  f or  a v i ol at i on of  any 
ot her  l aw ar i s i ng f r om or  i n r el at i on t o t he of f i c i al  
f unct i ons of  t he subj ect  of  t he i nvest i gat i on or  any 
mat t er  t hat  i nvol ves el ect i ons,  et hi cs,  or  l obbyi ng 
r egul at i on under  subch.  5 t o 12 [ chs.  5 t o 12] , 8 subch.  
I I I  of  ch.  13,  or  subch.  I I I  of  ch.  19 a def endant  who 
i s a r esi dent  of  t hi s st at e shal l  be t r i ed i n c i r cui t  
cour t  f or  t he count y wher e t he def endant  r esi des.  For  
pur poses of  t hi s subsect i on,  a per son ot her  t han a 
nat ur al  per son r esi des wi t hi n a count y i f  t he per son' s 
pr i nci pal  pl ace of  oper at i on i s l ocat ed wi t hi n t hat  
count y.  

¶17 I n 2007 Wi sconsi n Act  1,  t he l egi s l at ur e al so enact ed 

Wi s.  St at .  § 801. 64,  whi ch est abl i shes t he pur pose of  t he new 

venue pr ovi s i on.   Sect i on 801. 64 st at es i n r el evant  par t :   

The l egi s l at ur e f i nds t hat  v i ol at i ons of  of f enses 
cover ed by 2007 Wi sconsi n Act  1 ar e v i ol at i ons of  t he 
publ i c t r ust  t hat  shoul d be adj udi cat ed i n t he count y 

                                                 
7 Wi sconsi n St at .  § 971. 223( 1)  pr ovi des t hat  " a def endant  

who i s a r esi dent  of  t hi s st at e may move t o change t he pl ace of  
t r i al  t o t he count y wher e t he of f ense was commi t t ed. "   Such a 
mot i on " shal l "  be gr ant ed by t he c i r cui t  cour t .   § 971. 223( 2) .  
Ther ef or e,  i f  a def endant ' s al l eged conduct  f al l s  wi t hi n t hat  
descr i bed i n Wi s.  St at .  § 971. 19( 12) ,  i t  i s  t he def endant  who 
chooses wher e t he t r i al  wi l l  be hel d,  not  t he di st r i ct  at t or ney.   

8 A st at ut or y not e i ndi cat es t hat  t he br acket ed l anguage i s 
t he cor r ect  cr oss- r ef er ence and t hat  cor r ect i ve l egi s l at i ve i s  
pendi ng.   See Wi s.  St at .  § 971. 19.   We wi l l  r ef er  t o t he st at ut e 
as i f  i t  cont ai ns t he cor r ect ,  br acket ed cr oss- r ef er ence.  
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wher e t he of f ender  r esi des so t he i ndi v i dual s who t he 
def endant  i nt er act s wi t h dai l y,  ser ves,  or  r epr esent s 
as a publ i c of f i c i al  or  candi dat e and whose t r ust  was 
vi ol at ed by t he of f ense wi l l  j udge t he def endant ' s 
gui l t  or  i nnocence.  

Accor di ngl y,  we must  i nt er pr et  Wi s.  St at .  § 971. 19( 12)  t o 

pr omot e i t s " t ext ual l y .  .  .  mani f est  st at ut or y pur pose"  as set  

out  i n § 801. 64.   Kal al ,  271 Wi s.  2d 633,  ¶49.  

¶18 Wi sconsi n St at .  § 971. 19( 12)  descr i bes t hr ee 

cat egor i es of  of f enses f or  whi ch venue i s t he count y wher e t he 

def endant  r esi des.   The f i r st  cat egor y appl i es t o act i ons " f or  a 

v i ol at i on of  chs.  5 t o 12,  subch.  I I I  of  ch.  13,  or  subch.  I I I  

of  ch.  19. " 9  Thi s por t i on of  t he st at ut e est abl i shes t hat  

al l egat i ons t hat  a def endant  v i ol at ed any mat t er  r el at i ng t o 

el ect i ons,  et hi cs,  or  l obbyi ng r egul at i on ar e venued " i n [ t he]  

c i r cui t  cour t  f or  t he count y wher e t he def endant  r esi des. "    

¶19 The second por t i on of  Wi s.  St at .  § 971. 19( 12)  mandat es 

t hat  venue i s i n t he count y wher e t he def endant  r esi des " f or  a 

v i ol at i on of  any ot her  l aw ar i s i ng f r om or  i n r el at i on t o t he 

of f i c i al  f unct i ons of  t he subj ect  of  t he i nvest i gat i on or  any 

mat t er  t hat  i nvol ves el ect i ons,  et hi cs,  or  l obbyi ng r egul at i on 

under  chs.  5 t o 12,  subch.  I I I  of  ch.  13,  or  subch.  I I I  of  ch.  

19. "   The st at ut or y l anguage cr eat es t wo cat egor i es of  act i ons 

t o whi ch t he venue st at ut e appl i es:   v i ol at i ons ar i s i ng f r om or  

                                                 
9 Wi sconsi n St at .  chs.  5 t o 12 gover n t he el ect i ons l aws.   

Subchapt er  I I I  of  ch.  13 est abl i shes t he l obbyi ng r egul at i on 
l aws.   Subchapt er  I I I  of  ch.  19 set s out  t he " Code of  Et hi cs f or  
Publ i c Of f i c i al s  and Empl oyees. "   For  s i mpl i c i t y and cl ar i t y ' s  
sake,  we may r ef er  t o t hese t hr ee cat egor i es of  st at ut es as t he 
el ect i ons,  et hi cs and l obbyi ng r egul at i on l aws.  
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i n r el at i on t o publ i c of f i cer s '  " of f i c i al  f unct i ons"  and 

vi ol at i ons ar i s i ng f r om or  i n r el at i on t o " any mat t er  t hat  

i nvol ves el ect i ons,  et hi cs,  or  l obbyi ng r egul at i on. "  

¶20 Ther e had been some di sput e as t o whet her  t he 

i nt r oduct or y phr ase,  " f or  a v i ol at i on of  any ot her  l aw ar i s i ng 

f r om or  i n r el at i on t o, "  modi f i es onl y cat egor y t wo,  t he 

" of f i c i al  f unct i ons"  cat egor y,  or  whet her  t hat  phr ase al so 

modi f i es cat egor y t hr ee,  whi ch appl i es t o " any mat t er  t hat  

i nvol ves el ect i ons,  et hi cs,  or  l obbyi ng r egul at i on. "   Bef or e t he 

cour t  of  appeal s,  i t  was Jensen' s posi t i on t hat  t he i nt r oduct or y 

phr ase modi f i es bot h cat egor y t wo and t hr ee.   I n cont r ast ,  t he 

St at e cont ended t hat  t he i nt r oduct or y l anguage modi f i ed onl y 

cat egor y t wo.   However ,  t he St at e appear s t o have changed i t s 

posi t i on.   I n i t s br i ef  t o t hi s cour t ,  t he St at e asser t ed:  

[ T] he St at e al so concur s wi t h t he def endant  t hat  t he 
phr ase " f or  a v i ol at i on of  any ot her  l aw ar i s i ng f r om 
or  i n r el at i on t o"  appear s t o modi f y not  onl y cat egor y 
t wo ( " t he of f i c i al  f unct i ons of  t he subj ect  of  t he 
i nvest i gat i on" )  but  al so cat egor y t hr ee ( " any mat t er  
t hat  i nvol ves el ect i ons,  et hi cs,  or  l obbyi ng 
r egul at i on under "  t he enumer at ed st at ut es) .  

¶21 Wi sconsi n St at .  § 971. 19( 12)  est abl i shes t hat  venue 

shal l  be i n t he count y wher e t he def endant  r esi des f or  cer t ai n 

cr i mi nal  v i ol at i ons.   We agr ee wi t h t he par t i es t hat  t he phr ase 

" f or  a v i ol at i on of  any ot her  l aw ar i s i ng f r om or  i n r el at i on 

t o"  modi f i es bot h cat egor y t wo,  v i ol at i ons of  t he " of f i c i al  

f unct i ons, "  and cat egor y t hr ee,  " mat t er [ s]  t hat  i nvol ve[  ]  

el ect i ons,  et hi cs,  or  l obbyi ng r egul at i on"  under  t he st at ut es 

enumer at ed i n § 971. 19( 12) .   Wi t hout  t he i nt r oduct or y l anguage,  
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cat egor y t hr ee does not  descr i be a v i ol at i on of  l aw because 

st andi ng al one,  t he phr ase " any mat t er  t hat  i nvol ves el ect i ons,  

et hi cs,  or  l obbyi ng r egul at i on"  i s meani ngl ess.   To gi ve meani ng 

t o ever y wor d i n t he st at ut e,  we concl ude t hat  t he phr ase " f or  a 

v i ol at i on of  any ot her  l aw ar i s i ng f r om or  i n r el at i on t o"  

modi f i es cat egor i es t wo and t hr ee.   See Kal al ,  271 Wi s.  2d 633,  

¶46.    

¶22 The punct uat i on i n Wi s.  St at .  § 971. 19( 12)  f ur t her  

suppor t s our  concl usi on t hat  t he i nt r oduct or y l anguage modi f i es 

cat egor i es t wo and t hr ee.   A " ser i al  comma"  i s t he comma used 

i mmedi at el y bef or e a conj unct i on t hat  pr ecedes t he l ast  i t em i n 

a l i s t  of  t hr ee or  mor e i t ems.   See Wi l l i am A.  Sabi n,  The 

Gr egg Ref er ence Manual  39 ( 10t h ed.  2005) .   Whi l e t he use of  a 

ser i al  comma i s opt i onal ,  we not e t hat  t he l egi s l at ur e used a 

ser i al  comma i n t hr ee pl aces i n § 971. 19( 12) .   Fi r st ,  t he venue 

pr ovi s i on appl i es t o act i ons f or  an al l eged vi ol at i on of  " chs.  5 

t o 12,  subch.  I I I  of  ch.  13,  or  subch.  I I I  of  ch.  19. "   Second,  

t he l egi s l at ur e l i s t s t he same st at ut es a second t i me i n 

§ 971. 19( 12)  al so usi ng a ser i al  comma.   Thi r d,  t he l egi s l at ur e 

used a ser i al  comma i n t he phr ase " any mat t er  t hat  i nvol ves 

el ect i ons,  et hi cs,  or  l obbyi ng r egul at i on. "  

¶23 As we pr evi ousl y not ed,  Wi s.  St at .  § 971. 19( 12)  

est abl i shes venue f or  t hr ee cat egor i es of  al l eged vi ol at i ons.   

We not e t hat  t her e i s no comma bef or e " or  any mat t er  t hat  

i nvol ves el ect i ons,  et hi cs,  or  l obbyi ng r egul at i on, "  t he t hi r d 

cat egor y.   To be consi st ent  wi t h i t s use of  t he ser i al  comma,  

t he l egi s l at ur e shoul d have i nser t ed a comma bef or e " or "  i n t hi s 
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phr ase i n or der  t o i ndi cat e t hat  i t  i s  not  modi f i ed by any 

pr ecedi ng l anguage.   The absence of  a ser i al  comma bol st er s t he 

concl usi on t hat  " f or  a v i ol at i on of  any ot her  l aw ar i s i ng f r om 

or  i n r el at i on t o"  modi f i es bot h " t he of f i c i al  f unct i ons of  t he 

subj ect  of  t he i nvest i gat i on"  and " any mat t er  t hat  i nvol ves 

el ect i ons,  et hi cs,  or  l obbyi ng r egul at i on. "   See Br yan A.  

Gar ner ,  The Oxf or d Di ct i onar y of  Amer i can Usage and St yl e 70 

( 2000)  ( quot i ng Davi d W.  Ewi ng,  Wr i t i ng f or  Resul t s i n Busi ness,  

Gover nment ,  and t he Pr of essi ons 358 ( 1974)  ( advi s i ng t hat  t he 

omi ssi on of  a ser i al  comma al l ows t he f i nal  ent r i es t o be 

" j oi ned"  or  " r ead as one cat egor y" ) ) .   St at ed ot her wi se,  t he 

l ack of  a ser i al  comma af t er  " f or  a v i ol at i on of  any ot her  l aw"  

and bef or e " or  any mat t er  t hat  i nvol ves el ect i ons,  et hi cs,  or  

l obbyi ng r egul at i on"  suggest s t hat  t he f or mer  modi f i es t he 

l at t er .   Accor di ngl y,  we i nt er pr et  t he t hi r d cat egor y descr i bed 

i n § 971. 19( 12)  as est abl i shi ng venue i n t he count y wher e t he 

def endant  r esi des f or  an al l eged vi ol at i on of  any ot her  l aw 

ar i s i ng f r om or  i n r el at i on t o any mat t er  t hat  i nvol ves 

el ect i ons,  et hi cs,  or  l obbyi ng r egul at i on.    

E.   I nt er pr et at i on and Appl i cat i on of  
Wi s.  St at .  § 971. 19( 12)  

¶24 As we expl ai ned,  Wi s.  St at .  § 971. 19( 12)  est abl i shes 

t hat  venue shal l  be i n t he count y wher e t he def endant  r esi des i n 

t hr ee cat egor i es of  al l eged vi ol at i ons.   Bot h par t i es agr ee t hat  

cat egor y one i s not  at  i ssue her e because Jensen has no pendi ng 



No.  2008AP552- CR 

14 
 

char ges t hat  come wi t hi n t he descr i bed l aws. 10  The second 

cat egor y appl i es t o " v i ol at i on[ s ]  of  any ot her  l aw ar i s i ng f r om 

or  i n r el at i on t o t he of f i c i al  f unct i ons of  t he subj ect  of  t he 

i nvest i gat i on. "   The t hi r d cat egor y appl i es t o " v i ol at i on[ s]  of  

any ot her  l aw ar i s i ng f r om or  i n r el at i on t o .  .  .  any mat t er  

t hat  i nvol ves el ect i ons,  et hi cs,  or  l obbyi ng r egul at i on under  

chs.  5 t o 12,  subch.  I I I  of  ch.  13,  or  subch.  I I I  of  ch.  19. "   

We must  det er mi ne whet her  t he al l egat i ons agai nst  Jensen f al l  

wi t hi n t he ambi t  of  ei t her  t he second or  t hi r d cat egor i es.   We 

wi l l  anal yze each cat egor y i n t ur n.  

1.   Of f i c i al  f unct i ons cat egor y 

¶25 Wi sconsi n St at .  § 971. 19( 12)  est abl i shes t hat  venue 

shal l  be i n t he count y i n whi ch t he def endant  r esi des i f  i t  i s  

al l eged t hat  he vi ol at ed " any ot her  l aw ar i s i ng f r om or  i n 

r el at i on t o t he of f i c i al  f unct i ons of  t he subj ect  of  t he 

i nvest i gat i on. "   The par t i es do not  di sput e t hat  Jensen was 

char ged wi t h " a v i ol at i on of  any ot her  l aw"  ar i s i ng f r om hi s 

" of f i c i al  f unct i ons. "  

¶26 At  or al  ar gument ,  t he St at e conceded:   " We' r e act ual l y 

not  di sput i ng t hat  any ot her  l aw,  even i n t hi s case,  coul d be 

[ Wi s.  St at . ]  § 946. 12( 3) .   We acknowl edge t hat ,  act ual l y. "   The 

St at e f ur t her  conceded i n i t s br i ef  t hat  Jensen' s char ges ar i se 

                                                 
10 Whi l e Jensen was char ged wi t h a v i ol at i on of  Wi s.  St at .  

§ 19. 45( 2) ,  a v i ol at i on of  subch.  I I I  of  ch.  19,  Jensen di d not  
appeal  f r om hi s convi ct i on under  t hi s st at ut e.   St at e v.  Jensen,  
2007 WI  App 256,  ¶1 n. 2,  306 Wi s.  2d 572,  743 N. W. 2d 468.   
Accor di ngl y,  Jensen may not  r el y on t hi s char ge t o demonst r at e 
t hat  hi s case f al l s wi t hi n Wi s.  St at .  § 971. 19( 12) .  
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f r om hi s of f i c i al  f unct i ons.   I ndeed,  t hi s i ssue was addr essed 

by t he cour t  of  appeal s i n Jensen I .   The cour t  of  appeal s 

expl ai ned t hat  Jensen " f ac[ es]  pr osecut i on f or  v i ol at i ng a 

cr i mi nal  st at ut e,  namel y [ Wi s.  St at . ]  § 946. 12( 3) ,  whi ch 

pr ohi bi t s [ an]  of f i c i al [  ] ,  such as [ Jensen] ,  f r om vi ol at i ng 

[ hi s]  dut y as [ a]  publ i c of f i c i al [  ] . "   Jensen I ,  272 Wi s.  2d 

707,  ¶31.   As t he case i s pr esent ed t o us,  t he di sput e bet ween 

t he par t i es f ocuses on whet her  Jensen was " t he subj ect  of  t he 

i nvest i gat i on, "  as t hat  phr ase i s used i n Wi s.  St at .  

§ 971. 19( 12) .  

¶27 The St at e ur ges us t o i nt er pr et  " t he subj ect  of  t he 

i nvest i gat i on"  as i ncl udi ng onl y  i nvest i gat i ons conduct ed by t he 

Gover nment  Account abi l i t y  Boar d.   We di sagr ee.   For  t he r easons  

expl ai ned bel ow,  we concl ude t hat  Wi s.  St at .  § 971. 19( 12)  

encompasses i nvest i gat i ons by t he Gover nment  Account abi l i t y  

Boar d,  t he f or mer  El ect i ons Boar d,  t he f or mer  Et hi cs Boar d and 

di st r i ct  at t or neys.  

¶28 The l egi s l at ur e cr eat ed t he Gover nment  Account abi l i t y  

Boar d i n 2007 Wi sconsi n Act  1.   As par t  of  t hat  Act ,  t he 

l egi s l at i on abol i shed bot h t he El ect i ons Boar d and t he Et hi cs 

Boar d.   See Dr af t i ng Fi l e f or  2007 Wi s.  Act  1,  Anal ysi s by t he 

Legi s l at i ve Ref er ence Bur eau of  2007 S. B.  1,  Legi s l at i ve 

Ref er ence Bur eau,  Madi son,  Wi s.  [ her ei naf t er  Anal ysi s by t he 

Legi s l at i ve Ref er ence Bur eau] .   The Gover nment  Account abi l i t y  

Boar d has t he power  t o i nvest i gat e v i ol at i ons of  t he l aws i t  

admi ni st er s,  whi ch i ncl udes " chs.  5 t o 12,  ot her  l aws r el at i ng 

t o el ect i ons and el ect i on campai gns,  subch.  I I I  of  ch.  13,  and 
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subch.  I I I  of  ch.  19. "   Wi s.  St at .  § 5. 05( 1) ,  ( 2m) .   The f or mer  

El ect i ons Boar d had t he power  t o i nvest i gat e possi bl e v i ol at i ons 

of  t he el ect i ons l aws.   § 5. 05( 3)  ( 2005- 06) .   The f or mer  Et hi cs 

Boar d had t he power  t o i nvest i gat e possi bl e v i ol at i ons of  t he 

et hi cs l aws and l obbyi ng r egul at i on l aws.   Wi s.  St at .  § 19. 49( 3)  

( 2005–06) ;  Wi s.  St at .  § 13. 74( 2)  ( 2005–06) .   Di st r i ct  at t or neys 

al so have t he power  t o i nvest i gat e possi bl e v i ol at i ons of  chs.  5 

t o 12,  ot her  l aws r el at i ng t o el ect i ons and el ect i on campai gns,  

subch.  I I I  of  ch.  13 and subch.  I I I  of  ch.  19.   See Wi s.  St at .  

§ 978. 05.  

¶29 We begi n by r ecogni z i ng t he br oad l anguage t he 

l egi s l at ur e used i n dr af t i ng Wi s.  St at .  § 971. 19( 12) .   The 

st at ut e i ncl udes t he phr ases " f or  a v i ol at i on of  any ot her  l aw"  

and " any mat t er  t hat  i nvol ves el ect i ons,  et hi cs,  or  l obbyi ng 

r egul at i on. "   § 971. 19( 12)  ( emphasi s added) .   I n Mar ot z v.  

Hal l man,  2007 WI  89,  302 Wi s.  2d 428,  734 N. W. 2d 411,  we 

expl ai ned t hat  a phr ase modi f i ed by t he wor d " ' any'  i ndi cat es 

br oad appl i cat i on. "   I d. ,  ¶25.   I n St at e v.  Per ez,  2001 WI  79,  

244 Wi s.  2d 582,  628 N. W. 2d 820,  we expl ai ned our  br oad 

i nt er pr et at i on of  Wi s.  St at .  § 968. 20( 1m) ( b) ,  whi ch cont ai ned 

t he phr ase " i nvol v i ng t he use, "  by not i ng t hat  " ' [ i ] nvol v i ng'  i s  

a br oad t er m. "   I d. ,  ¶31.  

¶30 To be consi st ent  wi t h t he br oad l anguage ut i l i zed by 

t he l egi s l at ur e i n Wi s.  St at .  § 971. 19( 12) ,  we i nt er pr et  t he 

phr ase " subj ect  of  t he i nvest i gat i on"  br oadl y t o encompass mor e 

t han j ust  Gover nment  Account abi l i t y  Boar d i nvest i gat i ons.   The 
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St at e' s i nt er pr et at i on i s t oo l i mi t ed and i s cont r ar y t o t he 

br oad l anguage cont ai ned i n § 971. 19( 12) .    

¶31 St at ut or y i nt er pr et at i on al so r equi r es t hat  we exami ne 

t he st at ut or y l anguage,  " subj ect  of  t he i nvest i gat i on, "  i n t he 

cont ext  i n whi ch i t  i s  used,  i . e. ,  i n r el at i on t o t he l anguage 

of  c l osel y- r el at ed st at ut es.   See Kal al ,  271 Wi s.  2d 633,  ¶46.   

Wi sconsi n St at .  § 978. 05 i s a c l osel y r el at ed- st at ut e as 

subsect i on ( 1)  was amended i n 2007 Wi sconsi n Act  1 t o r ef l ect  

t he l anguage t he l egi s l at ur e used i n cr eat i ng Wi s.  St at .  

§ 971. 19( 12) .   Sect i on 978. 05 set s f or t h dut i es of  di st r i ct  

at t or neys,  and subsect i on ( 1)  st at es i n r el evant  par t :  

The di st r i ct  at t or ney shal l :  

( 1)  Cr i mi nal  Act i ons.   Except  as ot her wi se 
pr ovi ded by l aw,  pr osecut e al l  cr i mi nal  act i ons bef or e 
any cour t  wi t hi n hi s or  her  pr osecut or i al  uni t  and 
have sol e r esponsi bi l i t y  f or  pr osecut i on of  al l  
cr i mi nal  act i ons ar i s i ng f r om vi ol at i ons of  chs.  5 t o 
12,  subch.  I I I  of  ch.  13,  or  subch.  I I I  of  ch.  19 and 
f r om vi ol at i ons of  ot her  l aws ar i s i ng f r om or  i n 
r el at i on t o t he of f i c i al  f unct i ons of  t he subj ect  of  
t he i nvest i gat i on or  any mat t er  t hat  i nvol ves 
el ect i ons,  et hi cs,  or  l obbyi ng r egul at i on under  chs.  5 
t o 12,  subch.  I I I  of  ch.  13,  or  subch.  I I I  of  ch.  19.  

§ 978. 05( 1)  ( emphasi s added) .  

¶32 Because Wi s.  St at .  §§ 978. 05( 1)  and 971. 19( 12)  wer e 

cr eat ed t o par al l el  one anot her ,  t he t wo st at ut es shoul d be 

i nt er pr et ed consi st ent l y.   Compar e § 978. 05( 1)  ( " sol e 

r esponsi bi l i t y  f or  pr osecut i on of  al l  cr i mi nal  act i ons ar i s i ng 

f r om .  .  .  v i ol at i ons of  ot her  l aws ar i s i ng f r om or  i n r el at i on 

t o t he of f i c i al  f unct i ons of  t he subj ect  of  t he i nvest i gat i on" )  

wi t h § 971. 19( 12)  ( " v i ol at i on of  any ot her  l aw ar i s i ng f r om or  



No.  2008AP552- CR 

18 
 

i n r el at i on t o t he of f i c i al  f unct i ons of  t he subj ect  of  t he 

i nvest i gat i on" ) .   To i nt er pr et  " t he subj ect  of  t he 

i nvest i gat i on"  under  § 978. 05( 1)  t o i ncl ude onl y Gover nment  

Account abi l i t y  Boar d i nvest i gat i ons woul d pr oduce absur d r esul t s 

because i t  woul d l i mi t  t he power s of  di st r i ct  at t or neys t o 

pr osecut e cr i mes i nvol v i ng el ect i ons,  et hi cs and l obbyi ng 

r egul at i on wi t hout  any i ndi cat i on of  such a l i mi t at i on f r om t he 

l egi s l at ur e.   

¶33 To expl ai n f ur t her ,  di st r i ct  at t or neys possess t he 

" sol e r esponsi bi l i t y  f or  pr osecut i on of  al l  cr i mi nal  act i ons 

ar i s i ng f r om .  .  .  v i ol at i ons of  ot her  l aws ar i s i ng f r om or  i n 

r el at i on t o t he of f i c i al  f unct i ons of  t he subj ect  of  t he 

i nvest i gat i on. " 11  Wi s.  St at .  § 978. 05( 1) .   I ncor por at i ng t he 

St at e' s i nt er pr et at i on of  t he phr ase " t he subj ect  of  t he 

i nvest i gat i on"  t o mean " t he subj ect  of  t he [ Gover nment  

Account abi l i t y  Boar d]  i nvest i gat i on"  t o bot h Wi s.  St at .  

§§ 971. 19( 12)  and  978. 05( 1)  woul d i nhi bi t  t he di st r i ct  at t or ney 

f r om pr osecut i ng cr i mi nal  v i ol at i ons " of  any ot her  l aw ar i s i ng 

f r om or  i n r el at i on t o t he of f i c i al  f unct i ons of  t he subj ect  of  

                                                 
11 The at t or ney gener al  has t he power  t o pr osecut e cr i mi nal  

v i ol at i ons of  t he el ect i ons,  et hi cs and l obbyi ng r egul at i on l aws 
i n cer t ai n c i r cumst ances.   I f  t he def endant  i n t he act i on " i s a 
di st r i ct  at t or ney or  a c i r cui t  j udge or  a candi dat e f or  ei t her  
such of f i ce,  t he act i on shal l  be br ought  by t he at t or ney 
gener al . "   Wi s.  St at .  § 5. 05( 2m) ( i ) .   I f  t he di st r i ct  at t or ney 
decl i nes or  f ai l s  t o pr osecut e an al l eged cr i mi nal  v i ol at i on,  
t he Gover nment  Account abi l i t y  Boar d may r ef er  t he mat t er  t o t he 
at t or ney gener al .   § 5. 05( 2m) ( c) 15. –16. ;  Wi s.  St at .  § 5. 08.   The 
at t or ney gener al  may commence act i ons f or  equi t abl e,  l egal  or  
per empt or y r el i ef  t o compel  compl i ance wi t h t he el ect i on l aws.   
Wi s.  St at .  § 5. 07.  
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t he i nvest i gat i on"  unl ess t he Gover nment  Account abi l i t y  Boar d 

f i r st  i ni t i at es an i nvest i gat i on.   See § 971. 19( 12) ;  

§ 978. 05( 1) .    

¶34 However ,  t he Gover nment  Account abi l i t y  Boar d i s not  

r equi r ed t o i nvest i gat e al l eged vi ol at i ons;  i t  i s  mer el y  

per mi t t ed t o i nvest i gat e such vi ol at i ons.   See Wi s.  St at .  

§ 5. 05( 2m) ( a) ; 12 Opi ni on of  Wi s.  At t ' y  Gen.  t o Todd P.  Wol f ,  Wood 
                                                 

12 Wi sconsi n St at .  § 5. 05( 2m) ( a)  st at es i n r el evant  par t :   
" The boar d shal l  i nvest i gat e v i ol at i ons of  l aws admi ni st er ed by 
t he boar d and may pr osecut e al l eged ci v i l  v i ol at i ons of  t hose 
l aws. "   The Wi sconsi n At t or ney Gener al  not ed:   " Despi t e t he f act  
t hat  bot h ' shal l '  and ' may'  ar e used i n Wi s.  St at .  
§ 5. 05( 2m) ( a) ,  t he [ Gover nment  Account abi l i t y ]  Boar d c l ear l y i s 
not  r equi r ed t o i nvest i gat e al l  al l eged vi ol at i ons of  el ect i on 
l aws,  l obby l aws,  and et hi cs l aws. "   Opi ni on of  Wi s.  At t ' y  Gen.  
t o Todd P.  Wol f ,  Wood Count y Di st .  At t ' y ,  OAG 10- 08 ( Oct .  29,  
2008) .  

The at t or ney gener al  j ust i f i ed t hat  concl usi on by poi nt i ng 
t o Wi s.  St at .  § 5. 05( 2m) ( c) 4. ,  whi ch l i mi t s when t he Gover nment  
Account abi l i t y  Boar d i s per mi t t ed t o conduct  an i nvest i gat i on.   
The Gover nment  Account abi l i t y  Boar d may commence an 
i nvest i gat i on onl y i f  i t  " bel i eves t hat  t her e i s r easonabl e 
suspi c i on t hat  a v i ol at i on .  .  .  has occur r ed or  i s occur r i ng. "   
§ 5. 05( 2m) ( c) 4.   I f  i t  f i nds r easonabl e suspi c i on t hen i t  " may 
by r esol ut i on aut hor i ze t he commencement  of  an i nvest i gat i on. "   
I d.  ( emphasi s added) .   Fi nal l y,  i t s  r esol ut i on must  
" speci f i cal l y set  f or t h any mat t er  t hat  i s  aut hor i zed t o be 
i nvest i gat ed. "   I d.  

The par t i es bot h agr ee t hat  t he Gover nment  Account abi l i t y 
Boar d i s per mi t t ed,  not  r equi r ed,  t o conduct  an i nvest i gat i on.   
The St at e' s br i ef  t o t hi s cour t  expl ai ned t hat  " t he G[ over nment ]  
A[ ccount abi l i t y ]  B[ oar d]  ' shal l '  consi der  i nvest i gat i on of  al l  
al l egat i ons of  vi ol at i ons of  t he enumer at ed st at ut es of  whi ch i t  
becomes awar e. "   ( Emphasi s  added)  ( c i t i ng Wi s.  St at .  
§ 5. 05( 2m) ( a) ) .   Jensen' s br i ef  expl ai ned t hat  t he " G[ over nment ]  
A[ ccount abi l i t y ]  B[ oar d]  and t he appr opr i at e di st r i ct  at t or ney' s 
of f i ce have concur r ent  j ur i sdi ct i on t o i nvest i gat e conduct  t hat  
may ul t i mat el y gi ve r i se t o cr i mi nal  char ges. "   ( Emphasi s i n 
or i gi nal . )  
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Count y Di st .  At t ' y ,  OAG 10- 08 ( Oct .  29,  2008)  ( expl ai ni ng t hat  

" t he [ Gover nment  Account abi l i t y ]  Boar d and di st r i ct  at t or neys 

possess j oi nt  and co- equal  aut hor i t y t o i nvest i gat e"  and t hat  

t he Gover nment  Account abi l i t y  Boar d " has no st at ut or y obl i gat i on 

t o commence an i nvest i gat i on" ) .   Accor di ngl y,  under  t he St at e' s 

i nt er pr et at i on,  t he di st r i ct  at t or ney' s aut hor i t y t o pr osecut e a 

cr i mi nal  v i ol at i on venued accor di ng t o Wi s.  St at .  § 971. 19( 12)  

hi nges on t he Gover nment  Account abi l i t y  Boar d' s i ni t i at i on of  an 

i nvest i gat i on,  whi ch t he Boar d i s not  r equi r ed t o commence.   

Under  t he St at e' s t heor y,  i t  woul d be t he Gover nment  

Account abi l i t y  Boar d t hat  woul d deci de whi ch " of f i c i al  

f unct i ons"  v i ol at i ons ar e subj ect  t o cr i mi nal  pr osecut i on.    

¶35 Thi s cannot  be an accur at e r eadi ng of  t he st at ut e 

because i t  i s  at  odds wi t h t he di st r i ct  at t or ney' s " sol e 

r esponsi bi l i t y  f or  pr osecut i on"  of  al l eged " of f i c i al  f unct i ons"  

v i ol at i ons.   Wi s.  St at .  § 978. 05( 1) ;  Wi s.  St at .  § 5. 05( 2m) ( c) 11.   

St at ed ot her wi se,  t he St at e' s i nt er pr et at i on of  " t he subj ect  of  

t he i nvest i gat i on"  as r ef er r i ng onl y t o a Gover nment  

Account abi l i t y  Boar d i nvest i gat i on i nhi bi t s t he di st r i ct  

at t or ney' s pr osecut or i al  aut hor i t y,  whi ch § 978. 05( 1)  expr essl y 

conf i r ms,  on di scr et i onar y i nvest i gat or y act i on on t he par t  of  

t he boar d.   The St at e' s ar gument ,  i n ef f ect ,  per mi t s t he 

Gover nment  Account abi l i t y  Boar d t o cont r ol ,  and t her ef or e l i mi t ,  

t he di st r i ct  at t or ney' s pr osecut or i al  aut hor i t y.   

Sect i on 978. 05( 1)  gi ves no i ndi cat i on t hat  a di st r i ct  at t or ney' s 

abi l i t y  t o pr osecut e cr i mi nal  v i ol at i ons of  any mat t er  i nvol v i ng 

el ect i ons,  et hi cs,  or  l obbyi ng r egul at i on shoul d be condi t i oned 
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on t he Gover nment  Account abi l i t y  Boar d' s deci s i on t o 

i nvest i gat e.   The St at e' s r eadi ng of  Wi s.  St at .  § 971. 19( 12)  and 

§ 978. 05( 1)  conf l i c t s wi t h our  goal  of  har moni zi ng pr ovi s i ons 

r el at i ng t o t he same subj ect  mat t er .   See St at e v.  Mor f or d,  2004 

WI  5,  ¶21,  268 Wi s.  2d 300,  674 N. W. 2d 349.  

¶36 The phr ase " t he subj ect  of  t he i nvest i gat i on"  appear s 

i n t wo ot her  st at ut or y pr ovi s i ons,  see Wi s.  St at .  

§ 5. 05( 5s) ( d) ; 13 Wi s.  St at .  § 5. 05( 2m) ( c) 14. , 14 bot h of  whi ch wer e 

enact ed by 2007 Wi sconsi n Act  1.   The St at e cont ends such phr ase 

i n bot h of  t hese st at ut es unambi guousl y r ef er s onl y t o a 

Gover nment  Account abi l i t y  Boar d i nvest i gat i on.   Accor di ngl y,  t he 

St at e cont ends t hat  Wi s.  St at .  § 971. 19( 12)  must  be i nt er pr et ed 

i n t he cont ext  of  § 5. 05 as a c l osel y- r el at ed st at ut e,  and i n so 

doi ng,  we must  al so i nt er pr et  § 971. 19( 12)  as r ef er r i ng onl y t o 

Gover nment  Account abi l i t y  Boar d i nvest i gat i ons.  

¶37 Bot h of  t he pr ovi s i ons r ef er r ed t o by t he St at e ar e 

par t  of  Wi s.  St at .  § 5. 05,  whi ch was enact ed t o descr i be t he 

composi t i on,  power s,  and dut i es of  t he Gover nment  Account abi l i t y  

                                                 
13 Wi sconsi n St at .  § 5. 05( 5s) ( d)  st at es i n r el evant  par t :   

" I f  t he boar d commences a c i v i l  pr osecut i on of  a per son f or  an 
al l eged vi ol at i on .  .  .  as t he r esul t  of  an i nvest i gat i on,  t he 
per son who i s t he subj ect  of  t he i nvest i gat i on may aut hor i ze t he 
boar d t o make avai l abl e f or  i nspect i on and copyi ng .  .  .  r ecor ds 
of  t he i nvest i gat i on. "  

14 Wi sconsi n St at .  § 5. 05( 2m) ( c) 14.  st at es i n r el evant  par t :   
" I f  a speci al  i nvest i gat or  .  .  .  i n t he cour se of  an 
i nvest i gat i on aut hor i zed by t he boar d,  di scover s evi dence of  a 
pot ent i al  v i ol at i on of  a l aw t hat  i s not  admi ni st er ed by t he 
boar d ar i s i ng f r om or  i n r el at i on t o t he of f i c i al  f unct i ons of  
t he subj ect  of  t he i nvest i gat i on .  .  .  t he speci al  i nvest i gat or  
.  .  .  may pr esent  t hat  evi dence t o t he boar d. "  
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Boar d.   The above- l i s t ed pr ovi s i ons ar e not  par t  of  t he cont ext  

i n l i ght  of  whi ch we i nt er pr et  Wi s.  St at .  § 971. 19( 12)  because 

t hey do not  i nvol ve t he pr osecut i on of  a cr i me,  as § 971. 19( 12)  

and Wi s.  St at .  § 978. 05( 1)  do.   See Kal al ,  271 Wi s.  2d 633,  ¶46.   

Whi l e al l  t hr ee st at ut es wer e enact ed by 2007 Wi sconsi n Act  1,  

t he Gover nment  Account abi l i t y  Boar d i s a separ at e ent i t y,  t he 

dut i es and power s of  whi ch ar e speci f i cal l y t ai l or ed t o r ef er  t o 

t hat  ent i t y.   A st at ut e cr eat ed t o enumer at e t he power s and 

dut i es of  t he Gover nment  Account abi l i t y  Boar d wi l l  l i kel y be 

r ef er r i ng t o t he Gover nment  Account abi l i t y  Boar d i n t he phr ase 

" t he subj ect  of  t he i nvest i gat i on"  f or  such ent i t y i s t he f ocus 

of  t he st at ut e.   However ,  t he same cannot  be sai d f or  t he 

i nt er pr et at i on of  t he phr ase " t he subj ect  of  t he i nvest i gat i on"  

i n § 971. 19( 12) ,  a st at ut e t hat  i s  not  l i mi t ed,  on i t s f ace or  

i n i t s appl i cat i on,  by t he power s and dut i es of  t he Gover nment  

Account abi l i t y  Boar d.   Accor di ngl y,  i nt er pr et i ng " t he subj ect  of  

t he i nvest i gat i on"  i n § 971. 19( 12)  i n l i ght  of  § 5. 05,  a st at ut e 

whi ch appear s i n a l i mi t ed,  nar r ow cont ext  does not  assi st  our  

const r uct i on of  § 971. 19( 12) .  

¶38 Fur t her mor e,  wer e we t o f ol l ow t he St at e' s 

i nt er pr et at i on,  venue f or  a v i ol at i on of  " any ot her  l aw ar i s i ng 

f r om or  i n r el at i on t o t he of f i c i al  f unct i ons of  t he subj ect  of  

t he i nvest i gat i on"  woul d be i n t he count y i n whi ch t he cr i me was 

commi t t ed i f  t he Gover nment  Account abi l i t y  Boar d does not  

i nvest i gat e and i n t he count y i n whi ch t he def endant  r esi des i f  

t he Gover nment  Account abi l i t y  Boar d does i nvest i gat e.   However ,  

i n ei t her  c i r cumst ance,  when a cr i mi nal  v i ol at i on i s al l eged t he 
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di st r i ct  at t or ney of  t he count y  of  venue woul d pr osecut e t he 

act i on. 15  I ndeed,  i n i t s br i ef  t he St at e conceded:   " The 

def endant ' s char ged conduct  woul d f al l  wi t hi n t he ambi t  of  t hi s  

cat egor y i f  hi s conduct  had been t he subj ect  of  a GAB 

i nvest i gat i on,  but  i t  was not . "   The St at e cont ends t hat  

di f f er i ng r esul t s based on whi ch ent i t y i nvest i gat es ar e 

j ust i f i ed by conveni ence consi der at i ons.    

¶39 The St at e expl ai ned t hat  r ef er r i ng an al l eged cr i mi nal  

v i ol at i on t o a di st r i ct  at t or ney i n a count y ot her  t han wher e 

t he of f ense occur r ed af t er  t he Gover nment  Account abi l i t y  Boar d 

has i nvest i gat ed al l ows t he di s t r i ct  at t or ney t o r esol ve t he 

case much mor e qui ckl y because t he di st r i ct  at t or ney benef i t s 

f r om t he Gover nment  Account abi l i t y  Boar d i nvest i gat i on.   The 

St at e expl ai ned at  or al  ar gument  t hat  i t  i s  di f f i cul t  t o 

pr osecut e a case " wher e t he conduct ,  t he evi dence,  t he gr avamen 

of  t he of f ense i s i n anot her  count y. "   Mor eover ,  Br i an 

Bl anchar d,  Dane Count y Di st r i ct  At t or ney, 16 t est i f i ed bef or e t he 

Senat e Commi t t ee on Campai gn Fi nance Ref or m and Et hi cs r egar di ng 

hi s " st r ong obj ect i ons"  t o t he new venue pr ovi si on cr eat ed by 

2007 Senat e Bi l l  1.   Test i mony of  Br i an Bl anchar d,  Dane Count y 

Di st r i ct  At t or ney,  t o t he Senat e Commi t t ee on Campai gn Fi nance 

Ref or m and Et hi cs Regar di ng Assembl y/ Speci al  Sessi on Bi l l  1,  

                                                 
15 I f  t he di st r i ct  at t or ney r ef uses t o pr osecut e t he 

r ef er r al  of  an al l eged cr i mi nal  v i ol at i on,  t he at t or ney gener al  
may do so.   See Wi s.  St at .  § 5. 05( 2m) ( c) 16.   

16 Br i an Bl anchar d was counsel  f or  t he St at e of  Wi sconsi n i n 
t hi s case and ar gued t he case t o t hi s cour t .  
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Jan.  18,  2007,  avai l abl e at  t he Wi sconsi n Legi s l at i ve Counci l  

[ her ei naf t er  Test i mony of  Br i an Bl anchar d] . 17  At  t he hear i ng,  he 

cont ended t hat  t he pr oposed venue pr ovi s i on was " unpr ecedent ed 

and unwor kabl e"  and advocat ed f or  t he appl i cat i on of  t he 

t r adi t i onal  venue r ul e,  whi ch r equi r es a def endant  t o be t r i ed 

wher e a cr i me was commi t t ed.   I d.   Hi s mai n concer n wi t h t he 

pr oposed venue pr ovi s i on was t he i nconveni ence i t  woul d cause 

di st r i ct  at t or neys. 18  See i d.  

¶40 Pr osecut i ng a case may be i nconveni ent  f or  di st r i ct  

at t or neys i n count i es di st ant  f r om wher e t he al l eged cr i me 

occur r ed;  however ,  t he l egi s l at i ve hi st or y of  2007 Senat e Bi l l  1 

i ndi cat es t hat  t he l egi s l at ur e r ej ect ed concer ns bot t omed i n 

i nconveni ence t o di st r i ct  at t or neys.   Af t er  cons i der i ng At t or ney 

Bl anchar d' s t est i mony r egar di ng hi s concer ns about  t he venue 

                                                 
17 We ar e usi ng Wi s.  St at .  § 971. 19( 12) ' s l egi s l at i ve 

hi st or y t o conf i r m our  pl ai n- meani ng i nt er pr et at i on of  i t .   See 
St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  
58,  ¶51,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( " [ L] egi s l at i ve hi st or y 
i s somet i mes consul t ed t o conf i r m or  ver i f y a pl ai n- meani ng 
i nt er pr et at i on. " ) .  

18 At t or ney Bl anchar d t est i f i ed t hat :   " The r at i onal e behi nd 
t h[ e]  [ t r adi t i onal  venue]  r ul e i s c l ear .   The count y or  di st r i ct  
i n whi ch t he of f ense occur r ed i s wher e wi t nesses and evi dence 
ar e most  l i kel y t o be f ound[ ]  [ and]  wher e r esour ces t o 
i nvest i gat e t he of f ense shoul d be l ocat ed. "   Test i mony of  Br i an 
Bl anchar d,  Dane Count y Di st r i ct  At t or ney,  t o t he Senat e 
Commi t t ee on Campai gn Fi nance Ref or m and Et hi cs Regar di ng 
Assembl y/ Speci al  Sessi on Bi l l  1,  Jan.  18,  2007,  avai l abl e at  t he 
Wi sconsi n Legi s l at i ve Counci l .   Under  t he pr oposed venue 
st at ut e,  Bl anchar d cont ended,  t he di st r i ct  at t or ney wi t h venue 
t o pr osecut e t he case i s l ocat ed i n a count y " wher e t her e 
appear s t o be no r el evant  evi dence,  wi t nesses,  or  l ocal  nexus t o 
t he case. "   I d.  
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pr ovi s i on,  t he l egi s l at ur e vot ed t o pass t he bi l l  wi t hout  

amendi ng any por t i on of  i t .   Accor di ngl y,  t he l egi s l at ur e i n 

ef f ect  r ej ect ed At t or ney Bl anchar d' s conveni ence ar gument .  

¶41 We f ur t her  not e t hat  nei t her  Wi s.  St at .  § 971. 19( 12)  

nor  t he st at ut e' s st at ed pur pose i n Wi s.  St at .  § 801. 64,  pr ovi de 

a basi s f or  a conveni ence- based di st i nct i on.   At  or al  ar gument ,  

we di r ect ed t he St at e t o t he l egi s l at i ve f i ndi ngs cont ai ned i n 

§ 801. 64 and asked counsel  t o expl ai n how t he conveni ence of  t he 

di st r i ct  at t or ney pr omot es t he st at ed pur pose of  t he venue 

pr ovi s i on,  whi ch i s t o gi ve t he peopl e who el ect ed t he def endant  

and whose t r ust  was vi ol at ed by t he def endant  an oppor t uni t y t o 

j udge hi m at  t r i al .   See § 801. 64.   The St at e conceded t hat  i t s 

i nt er pr et at i on based on conveni ence f or  di st r i ct  at t or neys does 

not  f ur t her  t he st at ed pur pose,  and admi t t ed t hey ar e " compet i ng 

i nt er est s. "  

¶42 We must  i nt er pr et  a st at ut e t o pr omot e,  not  t o 

cont r avene,  i t s st at ut or y pur pose.   See Kal al ,  271 Wi s.  2d 633,  

¶49.   Fi r st ,  we not e t hat  t he l egi s l at ur e set  out  a br oad,  

unambi guous pur pose.   Wi sconsi n St at .  § 801. 64 expl ai ns t hat  t he 

venue pr ovi s i on br oadl y appl i es t o " v i ol at i ons of  t he publ i c 

t r ust . "   Such vi ol at i ons shoul d be t r i ed i n t he count y wher e t he 

of f ender  r esi des so t he i ndi v i dual s " whose t r ust  was vi ol at ed by 

t he of f ense wi l l  j udge t he def endant ' s gui l t  or  i nnocence. "   To 

pr omot e such a br oad pur pose,  we must  br oadl y  i nt er pr et  Wi s.  

St at .  § 971. 19( 12) ,  i ncl udi ng t he phr ase " t he subj ect  of  t he 

i nvest i gat i on. "   Accor di ngl y,  we concl ude t hat  venue i s pr oper  

i n t he count y i n whi ch t he def endant  r esi des when char ged wi t h a 
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v i ol at i on of  any ot her  l aw ar i s i ng f r om or  i n r el at i on t o t he 

of f i c i al  f unct i ons of  t he subj ect  of  t he i nvest i gat i on commenced 

by t he di st r i ct  at t or ney,  t he f or mer  El ect i ons Boar d,  t he f or mer  

Et hi cs Boar d or  t he Gover nment  Account abi l i t y  Boar d.   Such an 

i nt er pr et at i on does not  base venue on who commenced t he 

i nvest i gat i on of  t he al l eged cr i mi nal  v i ol at i on;  i nst ead,  our  

i nt er pr et at i on br oadl y encompasses vi ol at i ons of  t he publ i c 

t r ust .  

¶43 Appl y i ng t hat  i nt er pr et at i on of  cat egor y t wo of  Wi s.  

St at .  § 971. 19( 12)  t o t he case bef or e us,  we concl ude t hat  venue 

f or  t he cr i me of  whi ch Jensen has been accused i s i n Waukesha 

Count y Ci r cui t  Cour t ,  " t he c i r cui t  cour t  f or  t he count y wher e 

t he def endant  r esi des, "  because i t  i s  an act i on al l egi ng " a 

v i ol at i on of  any ot her  l aw ar i s i ng f r om or  i n r el at i on t o t he 

of f i c i al  f unct i ons of  t he subj ect  of  t he i nvest i gat i on. "   Jensen 

was t he subj ect  of  an i nvest i gat i on by t he f or mer  El ect i ons 

Boar d and t he Dane Count y Di s t r i ct  At t or ney f or  what  wer e 

al l eged t o be vi ol at i ons of  hi s of f i c i al  f unct i ons.    
 

2.   Any mat t er  t hat  i nvol ves el ect i ons,  et hi cs,  
or  l obbyi ng r egul at i on 

¶44 Al t hough we have concl uded t hat  Waukesha Count y 

Ci r cui t  Cour t  i s  t he pr oper  venue f or  t he St at e' s case agai nst  

Jensen because t he al l egat i ons come wi t hi n cat egor y t wo of  Wi s.  

St at .  § 971. 19( 12) ,  we cont i nue our  anal ysi s t o det er mi ne 

whet her  t he al l egat i ons agai nst  Jensen al so f al l  wi t hi n t he 

t hi r d cat egor y of  t he st at ut e because hi s pendi ng char ges ar e 

al l eged " v i ol at i on[ s]  of  any ot her  l aw ar i s i ng f r om or  i n 
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r el at i on t o .  .  .  any mat t er  t hat  i nvol ves el ect i ons,  et hi cs,  or  

l obbyi ng r egul at i on under  chs.  5 t o 12,  subch.  I I I  of  ch.  13,  or  

subch.  I I I  of  ch.  19. "  

¶45 The St at e ur ges us t o i nt er pr et  cat egor y t hr ee as 

appl y i ng onl y t o mat t er s i nvol v i ng v i ol at i ons of  admi ni st r at i ve 

r egul at i ons pr omul gat ed by t he Gover nment  Account abi l i t y  Boar d 

f or  t he admi ni st r at i on of  t he el ect i ons,  et hi cs,  and l obbyi ng 

r egul at i on l aws.   The St at e submi t s t hat  t he st at ut e demands 

such an i nt er pr et at i on because " r egul at i on"  does not  modi f y onl y  

" l obbyi ng, "  but  i nst ead modi f i es " el ect i ons, "  " et hi cs, "  and 

" l obbyi ng. "   We ar e unper suaded.  

¶46 We begi n by r eemphasi z i ng,  as we di d pr evi ousl y ,  t he 

br oad l anguage t he l egi s l at ur e used i n dr af t i ng Wi s.  St at .  

§ 971. 19( 12) .   See supr a ¶29.   The phr ases " f or  a v i ol at i on of  

any ot her  l aw"  and " any mat t er  t hat  i nvol ves"  ar e br oadl y st at ed 

i nt r oduct or y phr ases.   See § 971. 19( 12)  ( emphasi s added) .   To be 

consi st ent  wi t h t he br oad l anguage ut i l i zed by t he l egi s l at ur e 

i n § 971. 19( 12) ,  we i nt er pr et  t he phr ase " any mat t er  t hat  

i nvol ves el ect i ons,  et hi cs,  or  l obbyi ng r egul at i on"  br oadl y t o 

encompass mor e t han j ust  v i ol at i ons of  admi ni st r at i ve 

r egul at i ons pr omul gat ed by t he Gover nment  Account abi l i t y  Boar d 

t o assi st  i n i t s admi ni st r at i on of  t he el ect i ons,  et hi cs,  and 

l obbyi ng r egul at i on.   Agai n,  we concl ude t hat  t he St at e' s 

i nt er pr et at i on i s t oo l i mi t ed and i s cont r ar y t o t he br oad 

l anguage of  t he st at ut e.  

¶47 Next ,  we r ej ect  t he St at e' s i nt er pr et at i on t hat  

" r egul at i on"  modi f i es " el ect i ons, "  " et hi cs, "  and " l obbyi ng. "   
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I nst ead,  we concl ude t hat  " r egul at i on"  modi f i es onl y t he wor d 

" l obbyi ng. "   We so concl ude because t he t er m " l obbyi ng 

r egul at i on"  i s a t er m of  ar t  ut i l i zed i n subch.  I I I  of  ch.  13.   

Thi s i s evi denced i n sever al  pl aces i n subch.  I I I  of  ch.  13.   

Fi r st ,  subch.  I I I  of  ch.  13 i s ent i t l ed " Regul at i on of  

Lobbyi ng. "   Second,  Wi s.  St at .  § 13. 61 i s ent i t l ed,  " Lobbyi ng 

r egul at ed;  l egi s l at i ve pur pose. "   Thi r d,  § 13. 61 expl ai ns t hat  

" t he l egi s l at ur e det er mi nes t hat  i t  i s  necessar y t o r egul at e"  

l obbyi ng.   ( Emphasi s added. )   Accor di ngl y,  we concl ude t hat  

" r egul at i on"  modi f i es onl y " l obbyi ng"  and t hi s i s suppor t ed by 

t he use of  t he t er m " l obbyi ng r egul at i on"  el sewher e i n t he 

Wi sconsi n st at ut es.   Because " r egul at i on"  modi f i es onl y t he wor d 

" l obbyi ng, "  Wi s.  St at .  § 971. 19( 12)  i s not  l i mi t ed t o v i ol at i ons 

of  admi ni st r at i ve r egul at i ons;  r at her ,  i t  encompasses vi ol at i ons 

of  any mat t er  t hat  i nvol ves el ect i ons,  et hi cs,  and l obbyi ng 

r egul at i on.  

¶48 Ther e ar e numer ous aut hor i t i es t hat  conf i r m our  

i nt er pr et at i on.   See Kal al ,  271 Wi s.  2d 633,  ¶51 ( " [ L] egi s l at i ve 

hi st or y i s somet i mes consul t ed t o conf i r m or  ver i f y a pl ai n-

meani ng i nt er pr et at i on. " ) .   Fi r st ,  t he Wi sconsi n Legi s l at i ve 

Counci l ' s  i nt er pr et at i on i s consi st ent  wi t h our  i nt er pr et at i on 

t hat  cat egor y t hr ee i nvol ves v i ol at i ons of  any mat t er  t hat  

i nvol ves el ect i ons,  et hi cs,  and l obbyi ng r egul at i on,  not  onl y 

admi ni st r at i ve r egul at i ons.   The Legi s l at i ve Counci l ' s  memo 

st at es,  Wi s.  St at .  § 971. 19( 12)  " [ p] er mi t s a def endant  .  .  .  who 

i s pr osecut ed i n connect i on wi t h a v i ol at i on of  an el ect i on l aw,  

campai gn f i nance l aw,  l obbyi ng l aw,  or  et hi cs l aw t o move t o 
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change t he pl ace of  t r i al  t o t he count y wher e t he of f ense was 

commi t t ed. "   Wi sconsi n Legi s l at i ve Counci l  Amendment  Memo f or  

Senat e Subst i t ut e Amendment  2 t o 2007 Speci al  Sessi on Senat e 

Bi l l  1 ( Jan.  30,  2007)  ( on f i l e wi t h Wi sconsi n Legi s l at i ve 

Counci l ,  Madi son,  Wi s. ) ,  avai l abl e at  

ht t p: / / www. l egi s. st at e. wi . us/ 2007/ dat a/ l c_amdt / j r 7sb001. pdf  

( emphasi s added) . 19 

¶49 Anot her  Legi s l at i ve Counci l  memo st at es,  " I n gener al  

under  [ 2007 Wi sconsi n]  Act  [ 1] ,  a Wi sconsi n r esi dent  must  be 

cr i mi nal l y or  c i v i l l y  pr osecut ed i n t he count y of  r esi dence f or  

v i ol at i ons of  l aws r el at i ng t o .  .  .  any mat t er  i nvol v i ng 

el ect i ons,  campai gn f i nanci ng,  l obbyi ng r egul at i on,  or  et hi cs. "   

Wi sconsi n Legi s l at i ve Counci l  Act  Memo f or  Gover nment  

Account abi l i t y  Boar d t o 2007 Wi sconsi n Act  1 ( Feb.  26,  2007)  ( on 

f i l e wi t h Wi sconsi n Legi s l at i ve Counci l ,  Madi son,  Wi s. ) ,  

avai l abl e at  

ht t p: / / www. l egi s. st at e. wi . us/ 2007/ dat a/ l c_act / act 001- j r 7sb1. pdf  

( emphasi s added) .   I nser t i ng a comma bef or e and af t er  " l obbyi ng 

r egul at i on"  i ndi cat es t hat  " r egul at i on"  modi f i es onl y t he wor d 

" l obbyi ng. "   Thi s i s consi st ent  wi t h our  i nt er pr et at i on.  

¶50 Second,  at  l east  one cour t  has i nt er pr et ed " l obbyi ng 

r egul at i on"  as a t er m of  ar t  r ef er r i ng t o subch.  I I I  of  ch.  13.   

I n Kat zman v.  Wi sconsi n Et hi cs Boar d,  228 Wi s.  2d 282,  596 

N. W. 2d 861 ( Ct .  App.  1999) ,  t he cour t  not ed,  " The Et hi cs Boar d 

                                                 
19 Thi s comment  i s i n accor d wi t h Wi s.  St at .  § 971. 223.   See 

supr a not e 7.  
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i s char ged wi t h t he r esponsi bi l i t y  of  admi ni st er i ng st at e l aws 

r egul at i ng t he conduct  of  l obbyi st s. "   I d.  at  284 n. 1 ( c i t i ng 

Wi s.  St at .  § 13. 685)  ( emphasi s added) .  

¶51 Fi nal l y,  t he anal ysi s by t he Legi s l at i ve Ref er ence 

Bur eau of  2007 Senat e Bi l l  1 conf i r ms t hi s const r uct i on.   I t  

st at es,  " The bi l l  al so pr ovi des t hat  v i ol at i ons of  any c i v i l  or  

cr i mi nal  l aws by a r esi dent  of  t hi s st at e ar i s i ng f r om or  i n 

r el at i on t o .  .  .  any mat t er  t hat  i nvol ves el ect i ons,  et hi cs,  or  

l obbyi ng r egul at i on l aws shal l  be pr osecut ed i n c i r cui t  cour t  

f or  t he count y wher e t he def endant  r esi des. "   Anal ysi s by t he 

Legi s l at i ve Ref er ence Bur eau,  supr a ¶28 ( emphasi s added) .  

¶52 Appl y i ng our  i nt er pr et at i on of  cat egor y t hr ee t o t he 

case bef or e us,  we concl ude t hat  pr oper  venue i s i n Waukesha 

Count y Ci r cui t  Cour t ,  " t he c i r cui t  cour t  f or  t he count y wher e 

t he def endant  r esi des, "  because t he St at e' s act i on agai nst  

Jensen al l eges a v i ol at i on ar i s i ng f r om or  i n r el at i on t o a 

mat t er  i nvol v i ng el ect i ons under  chs.  5 t o 12.   Thi s i s so 

because Jensen was char ged wi t h a v i ol at i on of  Wi s.  St at .  

§ 946. 12( 3) ,  mi sconduct  i n publ i c of f i ce.   That  char ge al l eges a 

v i ol at i on of  " any ot her  l aw"  ar i s i ng f r om or  i n r el at i on t o 

el ect i ons.  

I I I .   CONCLUSI ON 

¶53 We concl ude t hat  Wi s.  St at .  § 971. 19( 12)  est abl i shes 

Waukesha Count y Ci r cui t  Cour t  as t he pr oper  venue f or  Jensen' s 

t r i al  because t he St at e' s al l egat i ons agai nst  Jensen come wi t hi n 

t wo cat egor i es of  act i ons descr i bed i n § 971. 19( 12) .   Fi r st ,  t he 

St at e al l eged t hat  Jensen vi ol at ed a l aw ar i s i ng f r om or  i n 
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r el at i on " t o t he of f i c i al  f unct i ons of  t he subj ect  of  t he 

i nvest i gat i on. "   Second,  t he St at e al l eged t hat  Jensen vi ol at ed 

a l aw " ar i s i ng f r om or  i n r el at i on t o .  .  .  any mat t er  t hat  

i nvol ves el ect i ons .  .  .  under  chs.  5 t o 12. "   Accor di ngl y,  we 

r ever se t he cour t  of  appeal s deci s i on af f i r mi ng t he ci r cui t  

cour t ' s  deni al  of  Jensen' s mot i on t o change t he venue of  hi s 

t r i al  t o Waukesha Count y Ci r cui t  Cour t .   Waukesha Count y Ci r cui t  

Cour t  i s  t he pr oper  venue f or  t he act i on t hat  t he St at e has 

br ought  agai nst  Jensen.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he act i on i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

¶54 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.  
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¶55 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   I  agr ee 

t hat  Scot t  R.  Jensen' s mot i on t o change t he venue of  hi s 

cr i mi nal  t r i al  f r om Dane Count y,  t he pl ace wher e t he al l eged 

i l l egal  conduct  occur r ed,  t o Waukesha Count y,  Scot t  Jensen' s 

count y of  r esi dence,  shoul d be gr ant ed.   The l egi s l at ur e 

i nt ended t hi s r esul t .  

¶56 I  begi n by pl aci ng i n cont ext  Wi s.  St at .  § 971. 19( 12) ,  

t he " home count y venue"  pr ovi s i on at  i ssue i n t he i nst ant  case.   

Thi s pr ovi s i on was enact ed as par t  of  2007 Wi sconsi n Act  1,  

whi ch cr eat ed t he Gover nment  Account abi l i t y  Boar d and 

si gni f i cant l y over haul ed how t he st at e' s el ect i ons,  et hi cs,  and 

account abi l i t y  l aws gover ni ng publ i c of f i c i al s ar e admi ni st er ed,  

i nvest i gat ed,  and enf or ced.   I n pr act i cal  t er ms,  § 971. 19( 12)  

pr ovi des a speci al  venue r ul e f or  cer t ai n of f enses by publ i c 

of f i c i al s:   t r i al  i n t he count y of  t he of f i c i al ' s  r esi dence.   

Thi s venue pr ovi s i on suppl ant s t he usual  r ul e of  venue,  whi ch i s 

of  l ong st andi ng and const i t ut i onal  st at ur e,  t hat  pr osecut i on 

and t r i al  gener al l y t ake pl ace wher e t he of f ense occur r ed.    

¶57 I n shor t ,  sect i on 971. 19( 12)  ar guabl y pr ovi des 

pr ef er ent i al  pr ocedur al  t r eat ment  f or  t hose pr osecut ed i n publ i c 

et hi cs act i ons,  who ar e di spr opor t i onat el y publ i c of f i c i al s.   

Per haps not  sur pr i s i ngl y,  t hi s pr ovi s i on was ver y cont r over si al  

dur i ng t he passage of  t he Act  and was subj ect  t o much scr ut i ny 

and negot i at i on,  as was t he ent i r e Act .   That  cont ext  pr ovi des 

val uabl e i nsi ght  i n i nt er pr et i ng t he st at ut or y  pr ovi s i on.   I  
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shal l  r et ur n t o t he cont ext  af t er  f i r st  exami ni ng t he t ext  of  

§ 971. 19( 12) .    

I  

¶58 I  t ur n f i r st  t o t he t ext  of  Wi s.  St at .  § 971. 19( 12) .   

The t ext  i s  ver y di f f i cul t  t o r ead and under st and and har d t o 

appl y t o t he f act s of  t he pr esent  case.   To hel p anal yze 

§ 971. 19( 12) ,  I  f or mat  t he t ext  as f ol l ows:  

�§ 971. 19( 12) .  Except  as pr ovi ded i n s.  971. 223, 1 i n an 
act i on 

[ 1]  f or  a v i ol at i on of  chs.  5 t o 12,  subch.  I I I  of  ch.  
13,  or  subch.  I I I  of  ch.  19,  or   

[ 2]  f or  a v i ol at i on of  any ot her  l aw ar i s i ng f r om or  
i n r el at i on t o t he of f i c i al  f unct i ons of  t he subj ect  
of  t he i nvest i gat i on or   

[ 3]  any mat t er  t hat  i nvol ves el ect i ons,  et hi cs,  or  
l obbyi ng r egul at i on under  subch.  5 t o 12 [ chs.  5 t o 
12] ,  subch.  I I I  of  ch.  13,  or  subch.  I I I  of  ch.  19  

a def endant  who i s a r esi dent  of  t hi s st at e shal l  be 
t r i ed i n c i r cui t  cour t  f or  t he count y wher e t he 
def endant  r esi des.  For  pur poses of  t hi s subsect i on,  a 
per son ot her  t han a nat ur al  per son r esi des wi t hi n a 
count y i f  t he per son' s pr i nci pal  pl ace of  oper at i on i s 
l ocat ed wi t hi n t hat  count y.  

¶59 Par t  [ 1]  of  Wi s.  St at .  § 971. 19( 12)  seems 

st r ai ght f or war d and cl ear .   A def endant  who vi ol at es one of  t he 

speci f i cal l y enumer at ed st at ut es shal l  be t r i ed i n t he c i r cui t  

                                                 
1 Wi sconsi n St at .  § 971. 223 pr ovi des an opt - out  pr ovi s i on.   

A def endant  subj ect  t o " home count y venue"  under  Wi s.  St at .  
§ 971. 19( 12)  may choose i nst ead t o be t r i ed i n t he count y wher e 
t he al l eged of f ense was commi t t ed.   As di scussed f ur t her  bel ow,  
t hi s opt - out  pr ovi s i on appear s t o have been added t o save t he 
" home count y venue"  pr ovi s i on f r om r unni ng af oul  of  t he st at e 
const i t ut i onal  r i ght  t o j ur y t r i al  i n " t he count y or  di st r i ct  
wher ei n t he of f ense shal l  have been commi t t ed. "   Wi s.  Const .  
ar t .  I ,  § 7.  
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cour t  i n t he count y wher e t he def endant  r esi des.   The par t i es,  

t he maj or i t y opi ni on,  and I  al l  agr ee t hat  t hi s par t  of   

§ 971. 19( 12)  does not  appl y i n t he pr esent  case.   Scot t  Jensen 

i s not  char ged wi t h v i ol at i ng any of  t he enumer at ed st at ut es.   

Rat her ,  he i s char ged wi t h a f el ony under  Wi s.  St at .  

§ 946. 12( 3) ,  mi sconduct  i n publ i c of f i ce.  

¶60 Par t  [ 2]  of  Wi s.  St at .  § 971. 19( 12)  i s not  l i mi t ed t o 

a v i ol at i on of  el ect i on,  et hi cs,  or  l obbyi ng l aws.   Rat her ,  

under  par t  [ 2]  of  § 971. 19( 12)  a per son who vi ol at es any l aw 

ar i s i ng f r om or  i n r el at i on t o hi s or  her  of f i c i al  f unct i on 

shal l  be t r i ed i n t he c i r cui t  cour t  i n t he count y wher e t he 

def endant  r esi des.   Scot t  Jensen i s char ged wi t h v i ol at i ng a l aw 

r el at i ng t o hi s of f i c i al  f unct i ons as a l egi s l at or . 2   

¶61 The di f f i cul t y pr esent ed i n Par t  [ 2]  of  Wi s.  St at .  

§ 971. 19( 12) ,  however ,  i s  t he meani ng of  t he st at ut or y phr ase 

" subj ect  of  t he i nvest i gat i on. "   The st at ut e does not  say 

" subj ect  of  an i nvest i gat i on. "   The l egi s l at ur e' s use of  t he 

ar t i c l e " t he"  r at her  t han " a"  appear s t o r ef er  t o a speci f i c  

t ype of  i nvest i gat i on r at her  t han t o any t ype of  i nvest i gat i on.    

¶62 As t he maj or i t y opi ni on poi nt s out ,  t he phr ase 

" subj ect  of  t he i nvest i gat i on"  appear s i n ot her  sect i ons of  t he 

Act  wher e t he phr ase cl ear l y r ef er s t o i nvest i gat i ons by t he 

                                                 
2 Scot t  Jensen' s ar gument  wi t h r egar d t o Par t  [ 2]  i s  t hat  he 

i s t he subj ect  of  t he i nvest i gat i on and i s char ged wi t h 
commi t t i ng mi sconduct  i n publ i c  of f i ce,  " i n r el at i on t o"  t he 
of f i c i al  f unct i ons of  hi s of f i ce,  by hi s pur por t ed f ai l ur e t o 
compl y wi t h t he dut i es of  st at e of f i c i al s,  dut i es est abl i shed i n 
par t  by t he l aws r egul at i ng el ect i ons,  et hi cs,  and l obbyi ng 
under  chapt er s 11,  12,  and 19 of  t he st at ut es.  
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Gover nment  Account abi l i t y  Boar d.   See maj or i t y op. ,  ¶¶36- 37.   

The or di nar y r ul e of  st at ut or y i nt er pr et at i on i s t hat  t he 

l egi s l at ur e i nt ends a wor d or  phr ase used i n a s i ngl e Act  t o 

have t he same meani ng t hr oughout  t he Act . 3  Her e,  t he maj or i t y 

opi ni on at  ¶37 abandons t hi s r ul e of  st at ut or y i nt er pr et at i on 

and decl ar es t hat  t he same phr ase i s meant  t o have di f f er ent  

meani ngs i n di f f er ent  par t s of  t he same enact ment .   Thi s 

r easoni ng i s unconvi nci ng.    

¶63 The maj or i t y opi ni on i nt er pr et s t he phr ase " t he 

subj ect  of  t he i nvest i gat i on"  t o i ncl ude " i nvest i gat i ons by t he 

Gover nment  Account abi l i t y  Boar d,  t he f or mer  El ect i ons Boar d,  t he 

f or mer  Et hi cs Boar d and di st r i ct  at t or neys. "   Thi s del i neat i on 

of  a set  of  i nvest i gat i ons has no t ext ual  basi s.   Why i ncl ude 

t hese bodi es but  not  i nvest i gat i ons by t he At t or ney Gener al  or  

by ot her  execut i ve or  l aw enf or cement  ent i t i es?  Subj ect  t o 

t hose ar bi t r ar y di st i nct i ons,  t he maj or i t y ef f ect i vel y equat es 

" t he subj ect  of  t he i nvest i gat i on"  wi t h " a def endant . "   But  

sect i on 971. 19( 12)  uses bot h " t he subj ect  of  t he i nvest i gat i on"  

and " a def endant . "   I n i nt er pr et i ng st at ut es,  t he cour t  

or di nar i l y  says t hat  when t he l egi s l at ur e uses t wo di f f er ent  

wor ds or  phr ases t he l egi s l at ur e i nt ended t he t wo t o have 

                                                 
3 See,  e. g. ,  Phel ps v.  Physi c i ans I ns.  Co.  of  Wi s. ,  2005 WI  

85,  ¶58,  282 Wi s.  2d 69,  698 N. W. 2d 643;  St at e v .  Di smuke,  2001 
WI  75,  ¶21,  244 Wi s.  2d 457,  628 N. W. 2d 791.   
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di f f er ent  meani ngs. 4  The maj or i t y opi ni on i n ef f ect  r eads t he 

phr ase " subj ect  of  t he i nvest i gat i on"  t o mean " a def endant . "  

¶64 Par t  [ 2]  of  Wi s.  St at .  § 971. 19( 12)  i s di f f i cul t  t o 

under st and and appl y,  especi al l y t o t he f act s  of  t he pr esent  

case.  

¶65 I  now t ur n t o t he t ext  of  Par t  [ 3]  of  Wi s.  St at .  

§ 971. 19( 12) .   The f i r st  quandar y i s t hat  t he t ext  i s  

gr ammat i cal l y chal l enged.   I t  cannot  be under st ood as wr i t t en.   

I f  Par t  [ 3]  i s  r ead l i t er al l y i t  does not  y i el d an i nt el l i gi bl e 

sent ence:  " Except  as pr ovi ded i n s.  971. 223,  i n an 

act i on .  .  .  any mat t er  t hat  i nvol ves el ect i ons .  .  .  . "    

¶66 Par t  [ 3]  makes sense i f ,  f or  exampl e,  t he wor d " f or "  

i s  i nser t ed i n t he st at ut e.   Wi t h t hi s addi t i on t he st at ut e 

woul d r ead as f ol l ows:   " Except  as pr ovi ded i n s.  971. 223,  i n an 

act i on .  .  .  for any mat t er  t hat  i nvol ves el ect i ons .  .  .  . "    

¶67 Or ,  t o make sense Par t  [ 3]  may be r ead t o i ncor por at e 

t he 13- wor d i nt r oduct or y phr ase appear i ng i n Par t  [ 2]  of  

§ 971. 19( 12) .   Wi t h t he addi t i on of  t hese wor ds,  Par t  [ 3]  woul d 

r ead as f ol l ows:   " Except  as pr ovi ded i n s.  971. 223,  i n an 

act i on .  .  .  for a violation of any other law arising from or in 

relation to any mat t er  t han i nvol ves el ect i ons .  .  .  . "   The 

maj or i t y opi ni on at  ¶¶20- 23 adopt s t hi s r eadi ng of  Wi s.  St at .  

§ 971. 19( 12) .   I f  t her e was ever  any doubt  about  t hi s 

                                                 
4 Pawl owski  v.  Am.  Fami l y Mut .  I ns.  Co. ,  2009 WI  105,  ¶22 

n. 14,  322 Wi s.  2d 21,  777 N. W. 2d 67 ( c i t i ng Gr az i ano v.  Town of  
Long Lake,  191 Wi s.  2d 812,  822,  530 N. W. 2d 55 ( Ct .  App.  1995)  
( " [ W] her e t he l egi s l at ur e uses s i mi l ar  but  di f f er ent  t er ms i n a 
st at ut e,  par t i cul ar l y wi t hi n t he same sect i on,  we may pr esume i t  
i nt ended t he t er ms t o have di f f er ent  meani ngs. " ) ) .   
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pr ovi s i on' s t ext ual  opaci t y,  t he concl usi ve evi dence i s t hat  t he 

maj or i t y r equi r es f our  par agr aphs of  j udi c i al  anal ysi s,  

i ncl udi ng t wo dedi cat ed t o t he absence of  a s i ngl e comma,  j ust  

t o deci de whi ch wor ds shoul d be cobbl ed t oget her  t o f or m a 

pr oper  sent ence.    

¶68 Havi ng t hus r ehabi l i t at ed t he st at ut e' s synt ax,  t he 

maj or i t y opi ni on at  ¶46 al so br oadl y i nt er pr et s t he wor d 

" i nvol ves"  used i n Par t  [ 3]  t o i ncl ude t he char ge i n t he pr esent  

case f or  v i ol at i on of  Wi s.  St at .  § 946. 12( 3) ,  mi sconduct  i n 

of f i ce.   Wi t h t hi s br oad i nt er pr et at i on of  Par t  [ 3] ,  t he 

maj or i t y opi ni on has i n ef f ect  i ncor por at ed al l  of  Par t  [ 1]  of  

§ 971. 19( 12)  i nt o Par t  [ 3] ,  r ender i ng Par t  [ 1]  whol l y sur pl usage 

and r edundant .   Di r ect  v i ol at i ons of  t he et hi cs,  l obbyi ng,  and 

el ect i ons l aws,  cover ed i n Par t  [ 1] ,  ar e pl ai nl y swal l owed up by 

t he maj or i t y ' s i nt er pr et at i on of  " any mat t er  t hat  i nvol ves 

el ect i ons,  et hi cs or  l obbyi ng r egul at i on. "   Thi s r eadi ng of  Par t  

[ 3]  r ender s Par t  [ 1]  i r r el evant ,  v i ol at i ng yet  anot her  basi c  

r ul e of  st at ut or y i nt er pr et at i on. 5  

¶69 I t  i s  obvi ous t hat  t he t ext  of  Wi s.  St at .  § 971. 19( 12)  

r ai ses many pr obl ems and quest i ons t hat  t he maj or i t y opi ni on has 

not  sat i sf act or i l y  r esol ved.   I  r et ur n t o t he cont ext  of  t he 

" home count y venue"  pr ovi s i on f or  gui dance.   The t ext  i s  mor e 

                                                 
5 See,  e. g. ,  Dai ml er Chr ysl er  v.  LI RC,  2007 WI  15,  ¶32,  299 

Wi s.  2d 1,  727 N. W. 2d 311 ( " St at ut es shoul d be i nt er pr et ed so 
t hat  ever y wor d i s gi ven ef f ect . " ) ;  Donal dson v.  St at e,  93 
Wi s.  2d 306,  315,  286 N. W. 2d 817 ( 1980)  ( " A st at ut e shoul d be 
const r ued so t hat  no wor d or  c l ause shal l  be r ender ed sur pl usage 
and ever y wor d i f  possi bl e shoul d be gi ven ef f ect . " ) .   
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easi l y under st ood and appl i ed by exami ni ng t he f i ndi ngs and 

obj ect i ves t he l egi s l at ur e set  f or t h i n adopt i ng t he Act .  

I I  

¶70 The enact ment  of  a compr ehensi ve et hi cs,  el ect i ons,  

and account abi l i t y  bi l l  was consi der ed by t he l egi s l at ur e f or  

sever al  year s.   I n Januar y 2007,  Gover nor  James Doyl e cal l ed t he 

l egi s l at ur e i nt o speci al  sessi on on et hi cs r ef or m,  and t he 

l egi s l at ur e adopt ed 2007 Wi sconsi n Act  1.   Li ke many l aws,  t he 

Act  was a del i cat e compr omi se bet ween t he gover nor  and t he 

l egi s l at ur e,  bet ween t he Senat e and t he Assembl y,  and bet ween 

member s of  t he t wo pol i t i cal  par t i es. 6  Wi t h al l  t he compr omi ses,  

t he Act  was adopt ed over whel mi ngl y——97- 2 i n t he Assembl y and 33-

0 i n t he Senat e. 7  

¶71 Pr i or  t o t he adopt i on of  t he Act ,  bot h Democr at i c and 

Republ i can member s of  t he l egi s l at ur e had been pr osecut ed and 

convi ct ed f or  v i ol at i ng var i ous l aws as publ i c of f i c i al s.   

Sect i on 971. 19( 12) ,  t he " home count y venue"  pr ovi s i on,  was 

                                                 
6 See Judi t h Davi dof f ,  Et hi cs Over haul  Headed f or  Passage:   

Some Pr ovi s i ons Tr oubl e DA,  Jour nal i st s ,  Capi t al  Ti mes,  Jan.  30,  
2007,  at  C1;  St even Wal t er s & Pat r i ck Mar l ey,  Ri f t  over  Et hi cs 
Bi l l  Expands:  Par t i es ar e at  odds over  l egal i t y of  measur e t hat  
woul d t r y l egi s l at or s i n t hei r  home count i es,  Mi l waukee Jour nal  
Sent i nel ,  Jan.  20,  2007,  at  A1;  St acy For st er ,  I f  r ef or ms ar e 
r ej ect ed,  et hi cs,  el ect i ons boar ds woul d r et ur n:  Lawmaker  
pr omi ses opt i on i n case cour t  st r i kes down changes,  Mi l waukee 
Jour nal  Sent i nel ,  Jan.  17 2007,  at  B1.   

7 The bi l l  passed wi t hout  debat e i n t he Senat e.   I n t he 
Assembl y,  suppor t er s def eat ed at t empt s t o r emove t he " home 
count y venue"  pr ovi s i on.   Ryan J.  Fol ey,  Et hi cs Boar d Get s 
Over whel mi ng OK:  Gover nor  Says He Wi l l  Si gn Bi l l ,  Capi t al  Ti mes 
( AP Wi r e St or y) ,  Jan.  31,  2007,  at  C1.  
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cr i t i cal  t o wi nni ng Republ i can suppor t . 8  I t  was r epor t ed t hat  

Republ i can l egi s l at or s consi der ed t he " home count y"  pr ovi s i on 

" cr i t i cal ,  because t hr ee of  t hei r  f or mer  l eader s wer e convi ct ed 

of  cr i mes i n Dane Count y. " 9  By many r epor t s,  " Republ i cans wer e 

concer ned t hat  t hey woul d not  get  a f ai r  shake i n Madi son 

cour t s. " 10  Sponsor s of  t he Act  r epor t edl y sai d " t hey al l owed f or  

a venue change i n or der  t o pl acat e l awmaker s who wer e concer ned 

about  f aci ng an over zeal ous Dane Count y pr osecut or  and a 

pot ent i al l y  host i l e Dane Count y j ur y. " 11  Rep.  Fr ed Kessl er  ( D-

Mi l waukee)  cr i t i c i zed t he " home count y venue"  pr ovi s i on as 

" gi v[ i ng]  t he pol i t i cal  c l ass i n Wi sconsi n a home- cour t  

advant age"  and t r i ed t o amend t he bi l l  t o r emove t he venue 

pr ovi s i on;  t hi s ef f or t  was soundl y def eat ed i n t he Assembl y by 

an 80- 19 vot e. 12   

                                                 
8 Si gni f i cant l y,  at  t he t i me t hi s l egi s l at i on was 

consi der ed,  t he t wo houses of  t he l egi s l at ur e wer e cont r ol l ed by 
t wo di f f er ent  pol i t i cal  par t i es.   I n t he pr evi ous l egi s l at i ve 
sessi on,  a bi l l  t o cr eat e t he Gover nment  Account abi l i t y  Boar d 
t hat  di d not  i ncl ude t he " home count y venue"  pr ovi s i on passed 
t he Democr at i c- cont r ol l ed Senat e but  f ai l ed t o pass i n t he 
Republ i can- cont r ol l ed Assembl y.   See 2005 Sen.  Bi l l  1.  

9 St even Wal t er s,  DA:  Et hi cs bi l l  has ' l oophol e' :  Ref or m 
pl an woul d l et  accused l egi s l at or s be pr osecut ed i n t hei r  home 
count y,  Mi l waukee Jour nal  Sent i nel ,  Jan.  19,  2007,  at  A1.  

10 Edi t or i al :  Et hi cs Ref or m Bi l l  Passage i s Good News f or  
Wi sconsi n,  La Cr osse Tr i bune,  Feb.  3,  2007.  

11 Davi d Cal l ender ,  Et hi cs Ref or m Bi l l  Dr aws DA' s Fi r e——
Bl anchar d:  I t  Gi ves Accused Lawmaker s Speci al  Br eaks,  Capi t al  
Ti mes,  Jan.  19,  2007,  at  C1.  

12 See,  e. g. ,  Ryan J.  Fol ey,  Et hi cs Boar d Get s Over whel mi ng 
OK Gover nor  Says He Wi l l  Si gn Bi l l ,  Capi t al  Ti mes ( AP Wi r e 
St or y) ,  Jan.  31,  2007,  at  C1.  
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¶72 Legi s l at or s al so expr essed concer n,  however ,  t hat  t he 

" home count y venue"  pr ovi s i on was unconst i t ut i onal . 13  Some 

ar gued t hat  i t  woul d v i ol at e of  Ar t i c l e I ,  Sect i on 7 of  t he 

Wi sconsi n Const i t ut i on,  whi ch guar ant ees an accused " a speedy 

publ i c t r i al  by an i mpar t i al  j ur y of  t he count y or  di st r i ct  

wher ei n t he of f ense shal l  have been commi t t ed .  .  .  . "   The 

" home count y venue"  pr ovi s i on was t her ef or e modi f i ed t o al l ow an 

accused t o opt  out  of  t he " home count y venue"  pr ovi s i on. 14  Thi s  

opt - out  pr ovi s i on was i ncl uded t o pr ot ect  an accused' s 

const i t ut i onal  r i ght  t o t r i al  i n t he pl ace wher e t he act s wer e 

commi t t ed.    

¶73 Tr epi dat i on was expr essed t hat  t he " home count y venue"  

pr ovi s i on mi ght  v i ol at e t he equal  pr ot ect i on c l ause of  t he 

Wi sconsi n and Uni t ed St at es const i t ut i ons by t r eat i ng cer t ai n 

def endant s,  di spr opor t i onat el y publ i c of f i c i al s,  di f f er ent l y 

f r om ot her  per sons accused of  cr i mes. 15   
                                                 

13 St even Wal t er s & Pat r i ck Mar l ey,  Ri f t  over  et hi cs bi l l  
expands:  Par t i es ar e at  odds over  l egal i t y of  measur e t hat  woul d 
t r y l egi s l at or s i n t hei r  home count i es,  Mi l waukee Jour nal  
Sent i nel ,  Jan.  20,  2007,  at  A1.  

14 See Wi s.  St at .  § 971. 223.  

15 St even Wal t er s & Pat r i ck Mar l ey,  Ri f t  over  et hi cs bi l l  
expands:  Par t i es ar e at  odds over  l egal i t y of  measur e t hat  woul d 
t r y l egi s l at or s i n t hei r  home count i es,  Mi l waukee Jour nal  
Sent i nel ,  Jan.  20,  2007,  at  A1.  

The ci r cui t  cour t  r ai sed t he equal  pr ot ect i on i ssue i n t he 
pr esent  case but  di d not  r esol ve i t ,  and no equal  pr ot ect i on 
ar gument  was made i n t hi s cour t .   The combi ned ef f ect  of  Wi s.  
St at .  § 971. 19( 12)  and § 971. 223 i s t hat  cer t ai n cr i mi nal  
def endant s,  especi al l y  publ i c of f i c i al s,  char ged wi t h cer t ai n 
cr i mes,  ar e abl e t o choose one of  t wo venues,  whi l e most  
def endant s ar e t r i ed i n t he count y wher e t he al l egedl y cr i mi nal  
conduct  occur r ed,  wi t h no choi ce about  venue.    
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¶74 I n l i ght  of  t hese const i t ut i onal  concer ns,  t he 

l egi s l at ur e adopt ed Wi s.  St at .  § 801. 64,  whi ch made speci f i c 

l egi s l at i ve f i ndi ngs r egar di ng t he Act . 16  The l egi s l at ur e 

col l ect i vel y opi ned t hat  t he enact ment  of  t he " home count y 

venue"  and opt - out  pr ovi s i ons was consi st ent  wi t h ot her  st at ut es 

and wi t h t he pr ot ect i ons under  Ar t i c l e I ,  Sect i on 7 of  t he 

Wi sconsi n const i t ut i on.   The l egi s l at ur e f ur t her  f ound t hat  t he 

" home count y venue"  pr ovi s i on " i s consi st ent  wi t h equal  

pr ot ect i on of  t he l aws under  ar t i c l e I ,  sect i on 1 of  t he 

                                                 
16 The f ul l  t ext  of  Wi s.  St at .  § 801. 64 r eads as f ol l ows:   

801.64 Legislative findings; 2007 Wisconsin Act 1. The 
l egi s l at ur e f i nds t hat  pr ovi di ng under  2007 Wi sconsi n 
Act  1 f or  t he pl ace of  t r i al  i n t he count y wher e t he 
of f ender  r esi des i s consi st ent  wi t h t he l egi s l at ur e' s 
aut hor i t y under  ar t i c l e I ,  sect i on 7,  of  t he 
const i t ut i on and wi t h pr evi ous act s by t he l egi sl at ur e 
pr ovi di ng f or  t he pl ace of  t r i al  i n count i es ot her  
t han wher e t he el ement s of  t he of f ense may have 
occur r ed.  The l egi s l at ur e f ur t her  f i nds t hat  al l owi ng 
def endant s char ged wi t h v i ol at i ng of f enses cover ed by 
2007 Wi sconsi n Act  1 t o r equest  a t r i al  i n t he count y 
wher e t he of f ense occur r ed i s  consi st ent  wi t h t he 
pr ot ect i ons i n ar t i c l e I ,  sect i on 7,  of  t he 
const i t ut i on.   The l egi s l at ur e f i nds t hat  v i ol at i ons 
of  of f enses cover ed by 2007 Wi sconsi n Act  1 ar e 
v i ol at i ons of  t he publ i c t r ust  t hat  shoul d be 
adj udi cat ed i n t he count y wher e t he of f ender  r esi des 
so t he i ndi v i dual s who t he def endant  i nt er act s wi t h 
dai l y,  ser ves,  or  r epr esent s as a publ i c of f i c i al  or  
candi dat e and whose t r ust  was vi ol at ed by t he of f ense 
wi l l  j udge t he def endant ' s gui l t  or  i nnocence.  The 
l egi s l at ur e f ur t her  f i nds t hat  t o so pr ovi de i s 
consi st ent  wi t h equal  pr ot ect i on of  t he l aws under  
ar t i c l e I ,  sect i on 1,  of  t he const i t ut i on.  The 
l egi s l at ur e f i nds t he venue pr ovi s i on i n 2007 
Wi sconsi n Act  1 r epr esent s an appr opr i at e bal ance 
bet ween t he r i ght s of  t he def endant  and t he need t o 
pr event  and pr osecut e c i v i l  and cr i mi nal  of f enses 
cover ed by 2007 Wi sconsi n Act  1.  
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[ Wi sconsi n]  const i t ut i on. "   Legi s l at i ve f i ndi ngs pr e- empt i vel y 

def endi ng t he const i t ut i onal i t y of  an enact ment  ar e unusual  i n 

Wi sconsi n l egi s l at i ve enact ment s.    

¶75 Mor eover ,  t he l egi s l at ur e expr essed i t s i nt ent  i n Wi s.  

St at .  § 801. 64 t hat  v i ol at i ons of  of f enses cover ed by t he Act  

ar e v i ol at i ons of  publ i c t r ust  and shoul d be adj udi cat ed i n t he 

count y wher e t he publ i c of f i c i al  r esi des so t hat  t he i ndi v i dual s 

i n t he count y whom t he of f i c i al  ser ves wi l l  j udge t he of f i c i al ' s  

gui l t  or  i nnocence.   Unf or t unat el y,  t he l egi s l at ur e l ef t  mur ky 

i n § 971. 19( 12)  exact l y whi ch of f enses ar e " v i ol at i ons of  

of f enses cover ed by 2007 Wi sconsi n Act  1. "   I ndeed t he i ssue 

pr esent ed i n t he i nst ant  case i s whet her  t he char ges agai nst  

Scot t  Jensen ar e among t hose " v i ol at i ons of  of f enses cover ed by 

2007 Wi sconsi n Act  1. "   As di scussed above,  i t  i s  not  c l ear  f r om 

t he l anguage whet her  any of  t he t hr ee par t s of  Wi s.  St at .  

§ 971. 19( 12)  cover s t he char ges pendi ng agai nst  Scot t  Jensen.    

¶76 The l egi s l at i ve goal  of  r emovi ng cer t ai n ( but  not  al l )  

cases i nvol v i ng publ i c of f i c i al s  f r om pr osecut i on and t r i al  i n 

Dane Count y t o t he count y of  t he of f i c i al ' s  r esi dence i s,  

however ,  c l ear .   The l egi s l at i ve f i ndi ngs and hi st or y i nf or m t he 

appl i cat i on of  § 971. 19( 12)  t o t he pr esent  case.    

¶77 Scot t  Jensen was char ged and convi ct ed i n Dane Count y 

Ci r cui t  Cour t  bef or e t he Act  was adopt ed.   Hi s appeal  f r om hi s  

convi ct i on was pendi ng i n t he cour t  of  appeal s when t he Act  was 

adopt ed.   Af t er  t he adopt i on of  t he Act ,  t he cour t  of  appeal s 

or der ed a new t r i al  f or  Scot t  Jensen.   The par t i es agr ee t hat  

t he Act  appl i es t o Scot t  Jensen' s r et r i al .   I n l i ght  of  t he 
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l egi s l at i ve hi st or y,  t he l egi s l at i ve f i ndi ngs i n Wi s.  St at .  

§ 801. 64,  and t he pendency of  Scot t  Jensen' s pr osecut i on at  t he 

t i me t he Act  was debat ed,  negot i at ed,  and adopt ed,  I  woul d 

i nt er pr et  t he har d- t o- r ead- and- under st and home count y venue 

pr ovi s i on,  § 971. 19( 12) ,  as i ncl udi ng Scot t  Jensen.  

¶78 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

¶79 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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