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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

of  t he cour t  of  appeal s1 af f i r mi ng t he ci r cui t  cour t ' s  j udgment 2 

convi ct i ng Mi chael  A.  Sveum ( Sveum)  of  aggr avat ed st al k i ng and 

denyi ng Sveum' s post - convi ct i on mot i on f or  a new t r i al .   I n 

uphol di ng t he j udgment  of  conv i ct i on,  t he cour t  of  appeal s  

af f i r med t he c i r cui t  cour t ' s  deni al  of  Sveum' s mot i on t o 

suppr ess evi dence obt ai ned f r om a Gl obal  Posi t i oni ng Syst em 

( GPS)  t r acki ng devi ce,  whi ch l aw enf or cement  at t ached t o Sveum' s 

                                                 
1 St at e v.  Sveum ( Sveum I I ) ,  2009 WI  App 81,  319 Wi s.  2d 

498,  769 N. W. 2d 53.  

2 The Honor abl e St even D.  Eber t  of  Dane Count y pr esi ded.  
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car .   Our  f ocus i s on whet her  t he c i r cui t  cour t  er r ed i n i t s 

deni al  of  Sveum' s suppr essi on mot i on.  

¶2 Sveum and t he St at e have br i ef ed t wo i ssues f or  

pur poses of  our  r evi ew:   ( 1)  whet her  t he i nst al l at i on of  a GPS 

t r acki ng devi ce t o Sveum' s car  whi l e hi s car  was par ked i n t he 

dr i veway of  hi s home and t he subsequent  el ect r oni c moni t or i ng of  

Sveum' s car  usi ng t he GPS const i t ut ed a sear ch or  sei zur e wi t hi n 

t he meani ng of  t he Four t h Amendment  of  t he Uni t ed St at es 

Const i t ut i on and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on;  and ( 2)  whet her  t he cour t  or der  aut hor i z i ng t he 

i nst al l at i on and moni t or i ng of  a GPS t r acki ng devi ce on Sveum' s 

vehi c l e const i t ut ed a val i d war r ant  and,  i f  so,  whet her  t he 

pol i ce r easonabl y execut ed t he war r ant .  

¶3 We el ect  not  t o r esol ve t he f i r st  i ssue,  and assume,  

wi t hout  deci di ng,  t hat  a sear ch or  sei zur e occur r ed i n t hi s case 

t hat  r equi r ed aut hor i zat i on by a war r ant .   We t her ef or e deci de 

onl y t he second i ssue,  concl udi ng t hat  t he or der  aut hor i z i ng l aw 

enf or cement  t o i nst al l  and moni t or  a GPS t r acki ng devi ce on 

Sveum' s vehi c l e const i t ut ed a val i d war r ant  and t hat  t he 

of f i cer s '  execut i on of  t he war r ant  was r easonabl e.   Accor di ngl y,  

we af f i r m t he deci s i on of  t he cour t  of  appeal s.  

I .   BACKGROUND 

¶4 I n 1996,  " Sveum was char ged wi t h st al k i ng and 

har assi ng Jami e Johnson [ ( Johnson) ] ,  hi s f or mer  gi r l f r i end. "   

St at e v.  Sveum ( Sveum I ) ,  220 Wi s.  2d 396,  399,  584 N. W. 2d 137 

( Ct .  App.  1998) .   " He was al so char ged wi t h v i ol at i ng a 

har assment  i nj unct i on f or  cont act i ng [ Johnson]  per sonal l y and by 
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t el ephone"  and " cr i mi nal  damage t o pr oper t y. "   I d.   Sveum was 

convi ct ed of  al l  char ges,  whi ch t he cour t  of  appeal s af f i r med.   

I d.   He was sent enced t o 11 year s of  pr obat i on f or  t he st al k i ng 

convi ct i on t hat  commenced upon ser vi ng t hr ee consecut i ve,  t hr ee-

year  pr i son t er ms f or  t he r emai ni ng t hr ee convi ct i ons.   Sveum 

r emai ned i n conf i nement  unt i l  hi s mandat or y r el ease dat e of  

Jul y 2,  2002,  when he was r el eased on pr obat i on and par ol e.    

¶5 I n Mar ch 2003,  Johnson r epor t ed t o t he pol i ce t hat  she 

bel i eved Sveum was st al k i ng her  agai n.   On Apr i l  22,  2003,  

Det ect i ve Mar y Ri cksecker  ( Ri cksecker )  r equest ed ci r cui t  cour t  

aut hor i zat i on t o i nst al l  and moni t or  an el ect r oni c devi ce on 

Sveum' s vehi c l e.   Speci f i cal l y,  she r equest ed t o at t ach a GPS 

t r acki ng devi ce t o Sveum' s vehi c l e,  a 1980 bl ack Chevy Ber et t a 

Coup wi t h a Wi sconsi n l i cense pl at e number  of  754 ELL and a 

Vehi c l e I dent i f i cat i on Number  ( VI N)  of  1G1LZ14A2LY130646,  and t o 

moni t or  t he t r acki ng devi ce " i nsi de such pr i vat e and publ i c 

ar eas. "   She f ur t her  r equest ed " per mi ssi on t o obt ai n a key t o 

oper at e t he mot or  vehi c l e,  i f  necessar y"  and " t o use t he same 

met hods t o r et r i eve t he devi ce. "   Fi nal l y,  she r equest ed " t hat  

t he or der  be aut hor i zed f or  a per i od of  t i me not  t o exceed 60 

days f r om t he dat e t he or der  i s s i gned. "    

¶6 Ri cksecker  f i l ed an af f i davi t  i n suppor t  of  t hi s 

r equest ,  al l egi ng t hat  GPS moni t or i ng of  Sveum' s vehi c l e " coul d 

pr ovi de r el evant  i nf or mat i on t o t he cr i mi nal  i nvest i gat i on of  

t he cr i me of  st al k i ng. "   Ri cksecker  aver r ed t he f ol l owi ng:  

That  t he af f i ant  i s  a st at e cer t i f i ed l aw 
enf or cement  of f i cer  cur r ent l y assi gned as Det ect i ve 



No.  2008AP658- CR   

 

4 
 

wi t h t he Madi son Pol i ce Depar t ment .   Your  af f i ant  has 
wor ked f ul l - t i me as a l aw enf or cement  of f i cer  f or  
a[ p] pr oxi mat el y 22 year s.   Your  af f i ant  has 
i nvest i gat ed numer ous cases i nvol v i ng har assi ng phone 
cal l s,  v i ol at i on of  r est r ai ni ng or der s,  domest i c 
v i ol ence,  sexual  assaul t s and st al k i ng.   Your  af f i ant  
has r ecei ved f or mal  t r ai ni ng i n t he i nvest i gat i on of  
st al k i ng and has t r ai ned l aw enf or cement  of f i cer s on 
t he i nvest i gat i on of  t he cr i me of  St al k i ng,  i n 
v i ol at i on of  Wi sconsi n St at ut e 940. 32.  

On 12- 21- 1994 Mi chael  A[ . ]  Sveum,  dob 08- 04- 67,  
was convi ct ed of  Vi ol at i on of  a Domest i c Abuse Or der  
.  .  .  .   The compl ai n[ an] t  i n t he case was Jami e 
Johnson.   On 12- 11- 1995 Sveum was convi ct ed .  .  .  of  
Vi ol at i on of  a Domest i c Abuse Or der .   Your  Af f i ant  
knows t he f act s  i n t hi s case wer e based on hang- up 
cal l s r ecei ved by Jami e Johnson at  her  r esi dence.  

On 10- 09- 1996 Sveum was convi ct ed .  .  .  of  Fel ony 
St al k i ng,  Vi ol at i on of  a Har assment  Rest r ai ni ng Or der ,  
and Har assment .   The vi ct i m i n t hi s case was Jami e 
Johnson.   Your  af f i ant  i nvest i gat ed t hi s cr i mi nal  case 
and knows t he f act s of  t he compl ai nt .   Johnson was 
r ecei v i ng hang- ups dur i ng t he cour se of  t he cr i mi nal  
behavi or ,  whi ch ceased upon hi m becomi ng i ncar cer at ed.   
Two hour s af t er  Sveum was r el eased on bai l  .  .  .  she 
r epor t ed a hang- up cal l .  

.  .  .   

[ Sveum]  i s cur r ent l y empl oyed i n t he Ci t y of  Madi son 
and l i v i ng at  6685 Ct y Tk K Bl ue Mounds.  

On 3- 28- 03 Jami e Johnson a r esi dent  i n t he Ci t y 
of  Madi son r epor t s t hat  wher e she cur r ent l y r esi des 
wi t h t he phone number  i s [ ] .   Si nce 3- 3- 03 t hr u 4- 12-
03 she and her  housemat e have r ecei ved ni ne hang- up 
cal l s at  t hat  number .   She r epor t s t hat  t he cal l er  I D 
i nf or mat i on l i s t s " PRI VATE" .   She i ndi cat es pr i or  t o 
t hi s t hey have not  had any hang- up cal l s.   Johnson 
advi sed your  af f i ant  t hat  TDS Met r ocom i s t he ser vi ce 
pr ovi der  f or  [ her  phone number ] .   Your  af f i ant  
bel i eves t he i nf or mat i on pr ovi ded by Johnson t o be 
t r ut hf ul  and r el i abl e as i t  was gai ned by her  as a 
wi t ness t o t he event s above.  
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Your  af f i ant  cont act ed TDS Met r ocom f or  r ecor ds 
of  t he i ncomi ng hang- up cal l s r epor t ed by Johnson.   
Your  af f i ant  bel i eves t he i nf or mat i on kept  by TDS 
.  .  .  t o be t r ut hf ul  and r el i abl e as i t  [ i s ]  kept  i n 
t he nor mal  cour se of  busi ness.   Your  af f i ant  knows 
t hat  hang- up cal l s coul d be cr i mi nal  har assment  or  
f el ony st al k i ng.  

Fr om t he i nf or mat i on pr ovi ded by TDS Met r ocom and 
i nf or mat i on f r om t he Dane Count y 911 di spat ch cent er ,  
your  af f i ant  l ear ned t he hang- up cal l s wer e made f r om 
pay phones l ocat ed at  t he Meadowood Li br ar y 5740 
Raymond Rd,  Par t y Ci t y l ocat ed at  223 Junct i on Rd. ,  
Amer i can TV l ocat ed at  2404 W.  Bel t l i ne hwy,  Super  
Amer i ca l ocat ed at  2801 Fi sh Hat cher y Rd,  Kohl ' s f ood 
st or e l ocat ed at  3010 Cahi l l  Rd,  and Ki t t ' s  Kor ner  
Spor t s Bar  and Gr i l l  l ocat ed at  3738 Count y Rd P.   Al l  
of  t hese l ocat i ons ar e i n t he Count y of  Dane.   Your  
af f i ant  bel i eves t he i nf or mat i on pr ovi ded by 911 
Di spat ch t o be t r ut hf ul  and r el i abl e as i t  i s  kept  i n 
t he nor mal  cour se of  busi ness.  

Your  af f i ant  has f ound i n t he cour se of  t hi s 
i nvest i gat i on t hat  Mi chael  Sveum i s t he pr i mar y user  
and/ or  exer ci ses domi ni on and cont r ol  over  a 1980 
bl ack Chevy Ber et t a Coup wi t h a Wi sconsi n l i cense 
pl at e number  of  754 ELL and a VI N number  of  
1G1LZ14A2LY130646,  whi ch i s st or ed and/ or  par ked at  an 
addr ess of  6685 Count y Tr unk K i n I owa Count y,  
Wi sconsi n or  st or ed or  par ked at  2426 Val l ey St r eet ,  
Cr oss Pl ai ns i n Dane Count y,  Wi sconsi n,  her ei n af t er  
r ef er r ed t o as " t he Tar get  Vehi c l e. "  .  .  .  

[ A]  r ecor ds check wi t h t he Wi sconsi n Depar t ment  of  
Tr anspor t at i on .  .  .  i ndi cat e[ d]  t he owner  of  t he 
af or ement i oned Tar get  Vehi c l e .  .  .  [ i s ]  Mi chael  Sveum 
wi t h a VI N number  of  1G1LZ14A2LY130646,  at  an addr ess 
of  2426 Val l ey St r eet ,  Cr oss Pl ai ns,  Dane Count y,  
Wi sconsi n.  

.  .  .   

Your  af f i ant  bel i eves t hat  Sveum .  .  .  mai nt ai ns 
domi ni on and cont r ol  over  as wel l  as bei ng t he pr i mar y 
user  of  t he af or ement i oned vehi c l e.  

.  .  .   
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Your  af f i ant  st at es t hat  t her e i s pr obabl e cause 
t o bel i eve based on t he above i nf or mat i on t hat  t he 
Tar get  Vehi c l e i s pr esent l y bei ng ut i l i zed i n t he 
commi ssi on of  a cr i me t o wi t ,  st al k i ng .  .  .  .   Your  
af f i ant  st at es t hat  t her e i s pr obabl e cause t o bel i eve 
t hat  t he i nst al l at i on of  a [ GPS]  t r acki ng devi ce on 
t he Tar get  Vehi cl e i n conj unct i on wi t h t he moni t or i ng,  
mai nt enance and r et r i eval  of  i nf or mat i on f r om t hat  
[ GPS]  t r acki ng devi ce wi l l  l ead t o evi dence of  t he 
af or ement i oned cr i mi nal  v i ol at i ons i ncl udi ng t he 
pl aces of  t he v i ol at i on and t he means of  t he v i ol at i on 
and t he i dent i f i cat i on of  associ at es assi st i ng i n t he 
af or ement i oned vi ol at i ons.  

Your  af f i ant  st at es t hat  t he [ GPS]  t r acki ng 
devi ce,  whi ch i s cover t l y pl aced on a cr i mi nal  
suspect ' s aut omobi l e,  i s  equi pped wi t h a r adi o 
sat el l i t e r ecei ver ,  whi ch,  when pr ogr ammed,  
per i odi cal l y r ecor ds,  at  speci f i ed t i mes,  t he 
l at i t ude,  t he l ongi t ude,  dat e and t i me of  r eadi ngs and 
st or es t hese r eadi ngs unt i l  t hey ar e downl oaded t o a 
comput er  i nt er f ace uni t  and over l ai d on a comput er i zed 
compact  di sc mappi ng pr ogr am f or  anal ysi s.  

.  .  .   

That  based upon t he af f i ant ' s exper i ence,  t he 
[ GPS]  t r acki ng devi ces i nt er nal  bat t er y packs l i mi t ed 
use necessi t at es t he use of  t he suspect ' s aut omobi l e 
bat t er y power  i n or der  t o ef f ect i vel y i nst al l ,  
moni t or ,  and mai nt ai n t he [ GPS]  t r acki ng devi ce over  
an ext ended per i od of  t i me .  .  .  . 3 

.  .  .   

Your  af f i ant  i s  awar e t hat  per sons i nvol ved i n 
cr i mi nal  act i v i t i es or  conspi r aci es mai nt ai n t he means 
and f r ui t s of  t hei r  v i ol at i ons,  of t en i n r emot e 
l ocat i ons i ncl udi ng gar ages,  homes and st or age sheds.   
Your  af f i ant  bel i eves t hat  t he i nst al l at i on of  t he 
[ GPS]  t r acki ng devi ce has been shown t o be a 

                                                 
3 Cont r ar y t o Ri cksecker ' s af f i davi t ,  t he GPS uni t  t hat  was 

at t ached t o Sveum' s vehi c l e di d not  " necessi t at e[ ]  t he use of  
t he suspect ' s aut omobi l e bat t er y power . "   Ri cksecker  t est i f i ed 
t hat  t he GPS uni t  cont ai ned i t s own bat t er y,  whi ch power ed t he 
devi ce.    
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successf ul  suppl ement  t o v i sual  sur vei l l ance of  t he 
vehi c l e due t o t he i nher ent  r i sks of  det ect i on of  
manual ,  v i sual  sur vei l l ance by t he t ar get  of  l aw 
enf or cement  per sonnel .   The [ GPS]  t r acki ng devi ce 
l essens t he r i sk of  v i sual  det ect i on by t he suspect  
and i s gener al l y consi der ed mor e r el i abl e s i nce vi sual  
sur vei l l ance of t en r esul t s i n t he l oss of  s i ght  of  t he 
Tar get  Vehi c l e.  

¶7 On t he same day Ri cksecker  r equest ed aut hor i zat i on,  

t he c i r cui t  cour t  i ssued an or der  gr ant i ng her  r equest  t o 

i nst al l  and moni t or  a GPS t r acki ng devi ce on Sveum' s vehi c l e.   

The cour t  concl uded t hat  " [ b] ased on t he i nf or mat i on pr ovi ded i n 

t he af f i davi t  submi t t ed by Det ect i ve Ri cksecker ,  t he cour t  f i nds 

t hat  t her e i s pr obabl e cause t o bel i eve t hat  t he i nst al l at i on of  

a t r acki ng devi ce i n t he bel ow l i s t ed vehi c l e i s r el evant  t o an 

on- goi ng cr i mi nal  i nvest i gat i on and t hat  t he vehi c l e i s bei ng 

used i n t he commi ssi on of  a cr i me of  st al k i ng .  .  .  . "   The 

cour t  or der ed t he f ol l owi ng:  

1.  The St at e[ ' ] s r equest  t o i nst al l  and moni t or  
a t r acki ng devi ce on t he bel ow l i s t ed vehi c l e i s 
gr ant ed based on t he aut hor i t y  gr ant ed i n [ Uni t ed 
St at es v.  Kar o,  468 U. S.  705 ( 1984) ] .  

2.  The Madi son Pol i ce Depar t ment  i s aut hor i zed 
t o pl ace an el ect r oni c t r acki ng devi ce on a 1990 bl ack 
Ber et t a wi t h a l i cense pl at e number  of  754 ELL and a 
VI N of  1G1LZ14A2LY130646,  and t hey ar e her eby 
aut hor i zed t o sur r ept i t i ousl y ent er  and r eent er  t he 
vehi c l e and any bui l di ngs and st r uct ur es cont ai ni ng 
t he vehi c l e or  any pr emi ses on whi ch t he vehi c l e i s 
l ocat ed t o i nst al l ,  use,  mai nt ai n and conduct  
sur vei l l ance and moni t or i ng of  t he l ocat i on and 
movement  of  a mobi l e el ect r oni c t r acki ng devi ce i n t he 
vehi c l e and any and al l  pl aces wi t hi n or  out si de t he 
j ur i sdi ct i on of  I owa or  Dane Count y,  i ncl udi ng but  not  
l i mi t ed t o pr i vat e r esi dence and ot her  l ocat i ons not  
open t o v i sual  sur vei l l ance;  t o accompl i sh t he 
i nst al l at i on,  agent s ar e aut hor i zed t o obt ai n and use 
a key t o oper at e and move t he vehi c l e f or  a r equi r ed 
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t i me t o a conceal ed l ocat i on and ar e aut hor i zed t o 
open t he engi ne compar t ment  and t r unk ar eas of  t he 
vehi c l e t o i nst al l  t he devi ce.  

3.  I t  i s  f ur t her  or der ed t hat  t he Madi son 
Pol i ce Depar t ment  shal l  r emove t he el ect r oni c t r acki ng 
devi ce as soon as pr act i cabl e af t er  t he obj ect i ves of  
t he sur vei l l ance ar e accompl i shed or  not  l at er  t han 60 
days f r om t he dat e t he or der  i s s i gned unl ess ext ended 
by t hi s cour t  or  anot her  cour t  of  compet ent  
j ur i sdi ct i on.  

¶8 I n t he ear l y mor ni ng hour s of  Apr i l  23,  2003,  

Ri cksecker  and t hr ee ot her  l aw enf or cement  of f i cer s l ocat ed 

Sveum' s vehi c l e par ked i n t he dr i veway of  2426 Val l ey Road,  

Cr oss Pl ai ns.   A bat t er y- power ed GPS t r ack i ng devi ce was 

at t ached t o t he " under car r i age"  of  Sveum' s vehi c l e wi t h magnet i c  

equi pment  and t ape.   The of f i cer s di d not  open t he engi ne 

compar t ment  or  t r unk ar ea of  t he vehi c l e whi l e i nst al l i ng t he 

GPS.   Because of  t he l i mi t ed bat t er y l i f e of  t he GPS,  t he 

of f i cer s r epl aced t he GPS t wi ce.   Bot h r epl acement  devi ces wer e 

at t ached t o Sveum' s vehi c l e i n t he same manner  i n whi ch t he 

f i r st  was at t ached,  i . e. ,  t o t he under car r i age of  t he vehi c l e 

wi t h magnet i c equi pment  and t ape whi l e par ked i n t he dr i veway of  

2426 Val l ey Road,  Cr oss Pl ai ns.   The t hi r d and f i nal  GPS was 

r emoved f r om Sveum' s vehi c l e on May 27,  2003.    

¶9 Upon r emoval  of  t he GPS devi ces,  t he st or ed 

i nf or mat i on on each of  t he GPS devi ces was downl oaded and t hen 

st or ed on a di sk.   The i nf or mat i on f r om t he di sk was put  on a 

map so t he of f i cer s coul d see wher e Sveum' s vehi c l e had 

t r avel ed.    
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¶10 The GPS devi ce r eveal ed dat a i ncr i mi nat i ng Sveum.   The 

GPS dat a i ndi cat ed t hat  on Apr i l  25,  2003,  Sveum' s vehi c l e 

t r avel ed t o a l ocat i on 468 f eet  f r om Johnson' s r esi dence,  and 

hi s vehi c l e r emai ned t her e f r om 8: 14 p. m.  t o 9: 08 p. m.   Sveum' s 

vehi c l e t hen t r avel ed t o a shoppi ng mal l  near  Mi ner al  Poi nt  Road 

and t he Bel t l i ne Hi ghway and r emai ned t her e f r om 9: 16 p. m.  t o 

9: 19 p. m.   Phone r ecor ds i ndi cat ed t hat  at  9: 17 p. m.  Johnson 

r ecei ved a hang- up cal l  f r om a pay phone l ocat ed near  t he 

shoppi ng mal l  wher e Sveum' s vehi c l e was.   Addi t i onal l y,  t he GPS 

dat a demonst r at ed t hat  on Apr i l  26,  2003,  Sveum' s vehi c l e 

t r avel ed t o a l ocat i on 277 f eet  f r om Johnson' s r esi dence and 

r emai ned t her e f r om 8: 28 p. m.  t o 9: 43 p. m.  

¶11 Based,  i n par t ,  on t he above- descr i bed t r acki ng dat a 

f r om t he GPS devi ces,  t he pol i ce obt ai ned t wo addi t i onal  sear ch 

war r ant s.   One war r ant  aut hor i zed t he pol i ce t o sear ch t he 

pr emi ses l ocat ed at  2426 Val l ey Road,  Cr oss Pl ai ns and Sveum' s 

vehi c l e.   The sear ch r eveal ed evi dence i ncr i mi nat i ng Sveum,  

i ncl udi ng phot os of  Johnson,  a handwr i t t en chr onol ogi cal  l og 

r ecor di ng si ght i ngs of  Johnson and l et t er s sent  t o hi s s i st er ,  

Renee Sveum,  aski ng f or  i nf or mat i on about  Johnson.   The ot her  

war r ant  aut hor i zed t he pol i ce t o sear ch t he pr emi ses l ocat ed at  

6685 Count y Tr unk Hi ghway K,  Renee Sveum' s r esi dence,  whi ch di d 

not  r eveal  any i ncr i mi nat i ng evi dence.  



No.  2008AP658- CR   

 

10 
 

¶12 On August  4,  2003,  t he St at e f i l ed a compl ai nt  

char gi ng Sveum4 wi t h aggr avat ed st al k i ng as a par t y t o a cr i me 

cont r ar y t o Wi s.  St at .  § 940. 32( 3) ( b)  ( 2001–02) 5 and Wi s.  St at .  

§ 930. 05 ( 2001–02) .   Sveum f i l ed a mot i on t o suppr ess al l  

i nf or mat i on obt ai ned f r om t he GPS devi ce,  ar gui ng t hat  i t  was 

unl awf ul l y obt ai ned i n v i ol at i on of  t he Four t h Amendment . 6  The 

ci r cui t  cour t  deni ed t he mot i on on t he gr ounds t hat  i nst al l i ng 

and moni t or i ng t he GPS devi ce was not  a sear ch.   Whi l e t he 

c i r cui t  cour t  di d not  speci f i cal l y addr ess whet her  t he cour t  

or der  aut hor i z i ng pol i ce use of  t he GPS devi ce was a war r ant ,  i t  

not ed t hat  t he af f i davi t  pr ovi ded suf f i c i ent  pr obabl e cause t o 

obt ai n t he or der .  

¶13 The case pr oceeded t o t r i al  wher e a j ur y f ound Sveum 

gui l t y of  t he char ged of f ense.   On Febr uar y 6,  2007,  t he cour t  

ent er ed a j udgment  of  convi ct i on and sent enced Sveum t o seven 

year s and si x mont hs i n pr i son f ol l owed by f i ve year s of  

ext ended super vi s i on.   Sveum f i l ed a mot i on f or  post - convi ct i on 

                                                 
4 The compl ai nt  al so char ged Renee Sveum wi t h aggr avat ed 

st al k i ng as a par t y t o a cr i me cont r ar y t o Wi s.  St at .  
§ 940. 32( 3) ( b)  ( 2001–02)  and Wi s.  St at .  § 930. 05 ( 2001–02) .   We 
do not  di scuss t he char ges agai n Renee as she i s  not  a par t y t o 
t hi s appeal .  

5 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007–
08 ver si on unl ess ot her wi se i ndi cat ed.  

6 Sveum f i l ed t wo addi t i onal  mot i ons t o suppr ess i t ems 
sei zed f r om 2426 Val l ey Road,  Cr oss Pl ai ns and a bl ack kni t  ski  
mask sei zed f r om Sveum' s vehi c l e,  whi ch t he ci r cui t  cour t  
deni ed.   Nei t her  of  t hese mot i ons i s r el evant  t o t hi s appeal .  
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r el i ef ,  seeki ng a new t r i al  on var i ous gr ounds,  al l  of  whi ch t he 

cour t  r ej ect ed.  

¶14 The cour t  of  appeal s af f i r med.   St at e v.  Sveum ( Sveum 

I I ) ,  2009 WI  App 81,  ¶2,  319 Wi s.  2d 498,  769 N. W. 2d 53.   The 

cour t  of  appeal s  addr essed a number  of  i ssues not  r ai sed i n t hi s  

cour t .   I d. ,  ¶¶1–2.   On t he Four t h Amendment  i ssue,  t he cour t  of  

appeal s concl uded t hat  i nst al l i ng and moni t or i ng t he GPS devi ce 

on Sveum' s vehi c l e di d not  const i t ut e a sear ch or  a sei zur e 

wi t hi n t he meani ng of  t he Four t h Amendment .   I d. ,  ¶6.   As such,  

t he cour t  di d not  addr ess whet her  t he cour t  or der  aut hor i z i ng 

t he i nst al l at i on and moni t or i ng of  t he GPS devi ce was a war r ant .   

I d. ,  ¶6 & n. 3.  

¶15 Sveum pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.   We now af f i r m t he deci s i on of  t he cour t  of  appeal s.  

I I .   STANDARD OF REVI EW 

¶16 I n r evi ewi ng t he deni al  of  a mot i on t o suppr ess 

evi dence,  we wi l l  uphol d a c i r cui t  cour t ' s  f i ndi ngs of  

hi st or i cal  f act  unl ess t hey ar e c l ear l y er r oneous.   St at e v.  

Ar i as,  2008 WI  84,  ¶12,  311 Wi s.  2d 358,  752 N. W. 2d 748.   

However ,  " [ t ] he quest i on of  whet her  pol i ce conduct  v i ol at ed t he 

const i t ut i onal  guar ant ee agai nst  unr easonabl e sear ches and 

sei zur es i s a quest i on of  const i t ut i onal  f act "  t hat  we r evi ew 

i ndependent l y.   I d. ,  ¶11 ( i nt er nal  quot at i ons and br acket s 

omi t t ed) .  

¶17 Whet her  t he l anguage of  a cour t  or der  sat i sf i es t he 

r equi s i t e const i t ut i onal  r equi r ement s of  a war r ant  i s a quest i on 
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of  l aw we r evi ew i ndependent l y.   See St at e v.  Meyer ,  216 Wi s.  2d 

729,  744,  576 N. W. 2d 260 ( 1998) .  

I I I .   DI SCUSSI ON 

¶18 The Four t h Amendment  of  t he Uni t ed St at es Const i t ut i on 

guar ant ees t hat  per sons shal l  be secur e f r om " unr easonabl e 

sear ches and sei zur es and set s f or t h t he manner  i n whi ch 

war r ant s shal l  i ssue. "   St at e v.  Hender son,  2001 WI  97,  ¶17,  245 

Wi s.  2d 345,  629 N. W. 2d 613.   The Four t h Amendment  of  t he Uni t ed 

St at es Const i t ut i on pr ovi des:  

The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s,  agai nst  
unr easonabl e sear ches and sei zur es,  shal l  not  be 
v i ol at ed,  and no War r ant s shal l  i ssue,  but  upon 
pr obabl e cause,  suppor t ed by Oat h or  af f i r mat i on,  and 
par t i cul ar l y descr i bi ng t he pl ace t o be sear ched,  and 
t he per sons or  t hi ngs t o be sei zed. 7 

                                                 
7 Si mi l ar l y,  t he Wi sconsi n Const i t ut i on,  Ar t i c l e I ,  Sect i on 

11 pr ovi des:  

The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s agai nst  
unr easonabl e sear ches and sei zur es shal l  not  be 
v i ol at ed;  and no war r ant  shal l  i ssue but  upon pr obabl e 
cause,  suppor t ed by oat h or  af f i r mat i on,  and 
par t i cul ar l y descr i bi ng t he pl ace t o be sear ched and 
t he per sons or  t hi ngs t o be sei zed.  

" Hi st or i cal l y,  we gener al l y have i nt er pr et ed Ar t i c l e I ,  
Sect i on 11 t o pr ovi de t he same const i t ut i onal  guar ant ees as t he 
Supr eme Cour t  has accor ded t hr ough i t s i nt er pr et at i on of  t he 
Four t h Amendment . "   St at e v.  Kr amer ,  2009 WI  14,  ¶18,  315 
Wi s.  2d 414,  759 N. W. 2d 598.   The devel opment  of  Wi sconsi n l aw 
on sear ch and sei zur e f ol l ows t hi s t r adi t i on and par al l el s t hat  
devel oped by t he Uni t ed St at es Supr eme Cour t .   St at e v.  
Hender son,  2001 WI  97,  ¶17 n. 4,  245 Wi s.  2d 345,  629 N. W. 2d 613.  
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A sear ch and sei zur e conduct ed wi t hout  a war r ant  i ssued pur suant  

t o t he r equi r ement s of  t he Four t h Amendment  i s pr esumpt i vel y 

unr easonabl e.   Hender son,  245 Wi s.  2d 345,  ¶19.  

¶19 Whet her  a sear ch and sei zur e pur suant  t o a war r ant  i s 

const i t ut i onal l y val i d i s a t wo- par t  i nqui r y.   Fi r st ,  t he 

War r ant  Cl ause demands t hat  al l  war r ant s be val i dl y i ssued.   I d.   

Second,  t he Reasonabl eness Cl ause r equi r es t hat  war r ant s be 

r easonabl y execut ed.   I d. ,  ¶18.  

A.   War r ant  Cl ause 

¶20 The " war r ant  c l ause pr ovi des [ ]  par t i cul ar i zed 

pr ot ect i ons gover ni ng t he manner  i n whi ch sear ch and ar r est  

war r ant s ar e i ssued. "   I d. ,  ¶19.   The Uni t ed St at es Supr eme 

Cour t  has i nt er pr et ed t he War r ant  Cl ause t o be " ' pr eci se and 

cl ear , ' "  and as r equi r i ng onl y t hr ee t hi ngs:   ( 1)  pr i or  

aut hor i zat i on by a neut r al ,  det ached magi st r at e;  ( 2)  a 

demonst r at i on upon oat h or  af f i r mat i on t hat  t her e i s pr obabl e 

cause t o bel i eve t hat  evi dence sought  wi l l  ai d i n a par t i cul ar  

convi ct i on f or  a par t i cul ar  of f ense;  and ( 3)  a par t i cul ar i zed 

descr i pt i on of  t he pl ace t o be sear ched and i t ems t o be sei zed.   

Dal i a v.  Uni t ed St at es,  441 U. S.  238,  255 ( 1979)  ( quot i ng 

St anf or d v.  Texas,  379 U. S.  476,  481 ( 1965) ) .    

1.   Neut r al  and det ached magi st r at e 

¶21 Fi r st ,  when of f i cer s obt ai n pr i or  j udi c i al  

aut hor i zat i on f or  a sear ch,  t he magi st r at e who i ssues t he 

war r ant  must  be neut r al  and det ached.   Hender son,  245 Wi s.  2d 

345,  ¶19 ( c i t i ng Dal i a,  441 U. S.  at  255) .   Thi s r equi r ement  

pr ot ect s c i t i zens because " ' t he usual  i nf er ences whi ch 
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r easonabl e men dr aw f r om evi dence' "  ar e " ' dr awn by a neut r al  and 

det ached magi st r at e i nst ead of  bei ng j udged by t he of f i cer  

engaged i n t he of t en compet i t i ve ent er pr i se of  f er r et i ng out  

cr i me. ' "   St at e ex r el .  Whi t e v.  Si mpson,  28 Wi s.  2d 590,  597,  

598,  137 N. W. 2d 391 ( 1965)  ( quot i ng Johnson v.  Uni t ed St at es,  

333 U. S.  10,  14 ( 1948)  ( concl udi ng t hat  " t he det er mi nat i on of  

t he di st r i ct  at t or ney does not  const i t ut e t he det er mi nat i on of  a 

neut r al  and det ached magi st r at e" ) ) .   We have expl ai ned t hat  t he 

pur pose of  t hi s r ul e " i s t o i nt er pose t he i mpar t i al  j udgment  of  

a j udi c i al  of f i cer  bet ween t he ci t i zen and t he pol i ce and al so 

bet ween t he ci t i zen and t he pr osecut or ,  so t hat  an i ndi v i dual  

may be secur e f r om an i mpr oper  sear ch. "   I d.  at  598.  

2.   Pr obabl e cause 

¶22 Second,  " t he of f i cer  seeki ng a war r ant  [ must ]  

demonst r at e upon oat h or  af f i r mat i on pr obabl e cause t o bel i eve 

t hat  ' t he evi dence sought  wi l l  ai d i n a par t i cul ar  appr ehensi on 

or  convi ct i on'  f or  a par t i cul ar  of f ense. "   Hender son,  245 

Wi s.  2d 345,  ¶19 ( quot i ng War den v.  Hayden,  387 U. S.  294,  307 

( 1967) ) .   " [ W] hen no swor n t est i mony exi st s t o suppor t  a sear ch 

war r ant ,  t hen t he war r ant  i s voi d. "   St at e v.  Tye,  2001 WI  124,  

¶13,  248 Wi s.  2d 530,  636 N. W. 2d 473 ( c i t i ng St at e v.  Bal t es,  

183 Wi s.  545,  553,  198 N. W.  282 ( 1924) ) .  

¶23 The Wi sconsi n const i t ut i onal  oat h or  af f i r mat i on 

pr ovi s i on has been r ei nf or ced by l egi s l at i on.   I d. ,  ¶11.   A 

sear ch war r ant  may be based ei t her  " upon swor n compl ai nt  or  

af f i davi t ,  or  t est i mony r ecor ded by a phonogr aphi c r epor t er , "  

Wi s.  St at .  § 968. 12( 2) ,  or  " upon swor n or al  t est i mony 
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communi cat ed t o t he j udge by t el ephone,  r adi o or  ot her  means of  

el ect r oni c communi cat i on, "  Wi s.  St at .  § 968. 12( 3) ( a) .  

¶24 A sear ch war r ant  may i ssue onl y on pr obabl e cause.   

St at e v.  Hi ggi nbot ham,  162 Wi s.  2d 978,  989,  471 N. W. 2d 24 

( 1991) .   The t ask of  t he i ssui ng magi st r at e i s t o det er mi ne 

whet her ,  under  t he t ot al i t y of  t he c i r cumst ances,  gi ven al l  t he 

f act s and ci r cumst ances set  f or t h i n t he af f i davi t ,  " ' t her e i s a 

f ai r  pr obabi l i t y  t hat  cont r aband or  evi dence of  a cr i me wi l l  be 

f ound i n a par t i cul ar  pl ace. ' "   St at e v.  DeSmi dt ,  155 Wi s.  2d 

119,  131,  454 N. W. 2d 780 ( 1990)  ( quot i ng I l l i noi s v.  Gat es,  462 

U. S.  213,  238 ( 1983) ) .   The pr obabl e cause st andar d i s not  a 

" t echni cal ,  l egal i st i c concept  but  a f l exi bl e,  common- sense 

measur e of  t he pl ausi bi l i t y  of  par t i cul ar  concl usi ons about  

human behavi or . "   St at e v.  Pet r one,  161 Wi s.  2d 530,  547- 48,  468 

N. W. 2d 676 ( 1991) ,  over r ul ed i n par t  by St at e v.  Gr eve,  2004 WI  

69,  272 Wi s.  2d 444,  681 N. W. 2d 479 ( c i t i ng Texas v.  Br own,  460 

U. S.  730,  743 ( 1983) ) .    

¶25 " We accor d gr eat  def er ence t o t he war r ant - i ssui ng 

j udge' s det er mi nat i on of  pr obabl e cause and t hat  det er mi nat i on 

wi l l  s t and unl ess t he def endant  est abl i shes t hat  t he f act s ar e 

c l ear l y i nsuf f i c i ent  t o suppor t  a f i ndi ng of  pr obabl e cause. "   

Hi ggi nbot ham,  162 Wi s.  2d at  989;  see al so Gat es,  462 U. S.  at  

236.   " The dut y of  t he r evi ewi ng cour t  i s  t o ensur e t hat  t he 

magi st r at e had a subst ant i al  basi s f or  concl udi ng t hat  t he 

pr obabl e cause exi st ed. "   Hi ggi nbot ham,  162 Wi s.  2d at  989.   

Such det er mi nat i on i s " conf i ned t o t he r ecor d t hat  was bef or e 

t he war r ant - i ssui ng j udge. "   I d.    
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¶26 Our  def er ent i al  r evi ew of  t he war r ant - i ssui ng j udge' s 

pr obabl e cause det er mi nat i on i s " ' appr opr i at e t o f ur t her  t he 

Four t h Amendment ' s st r ong pr ef er ence f or  sear ches conduct ed 

pur suant  t o a war r ant . ' "   I d.  at  990 ( quot i ng Massachuset t s v.  

Upt on,  466 U. S.  727,  733 ( 1984)  ( f ur t her  quot at i on omi t t ed) ) .   

Accor di ngl y,  we r esol ve doubt f ul  or  mar gi nal  cases r egar di ng a 

pr obabl e cause f i ndi ng i n l i ght  of  t he Four t h Amendment ' s st r ong 

pr ef er ence f or  sear ches conduct ed pur suant  t o a war r ant .   I d.  

3.   Par t i cul ar i t y 

¶27 Fi nal l y,  t he war r ant  c l ause r equi r es " t hat  war r ant s [ ]  

par t i cul ar l y descr i be t he pl ace t o be sear ched,  as wel l  as t he 

i t ems t o be sei zed. "   Hender son,  245 Wi s.  2d 345,  ¶19 ( c i t i ng 

Dal i a,  441 U. S.  at  255) .   " I n or der  t o sat i sf y t he par t i cul ar i t y  

r equi r ement ,  t he war r ant  must  enabl e t he sear cher  t o r easonabl y 

ascer t ai n and i dent i f y t he t hi ngs whi ch ar e aut hor i zed t o be 

sei zed. "   St at e v.  Nol l ,  116 Wi s.  2d 443,  450–51,  343 N. W. 2d 391 

( 1984) .   A gener al  descr i pt i on of  t he i t ems t o be sei zed i s 

const i t ut i onal l y accept abl e when a mor e speci f i c  descr i pt i on i s  

not  avai l abl e.   I d.  at  451.  

¶28 The par t i cul ar i t y r equi r ement  f ul f i l l s  t hr ee 

obj ect i ves.   Pet r one,  161 Wi s.  2d at  540.   I t  pr event s gener al  

sear ches,  t he i ssuance of  war r ant s on l ess t han pr obabl e cause 

and t he sei zur e of  obj ect s ot her  t han t hose descr i bed i n t he 

war r ant .   I d.  

¶29 I n Uni t ed St at es v.  Kar o,  468 U. S.  705 ( 1984) ,  t he 

Cour t  was cal l ed on t o deci de whet her  t he war r ant l ess moni t or i ng 

of  a " beeper , "  an el ect r oni c t r acki ng devi ce,  i n a pr i vat e 
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r esi dence const i t ut ed a sear ch wi t hi n t he meani ng of  t he Four t h 

Amendment .   I d.  at  707.   The Cour t  concl uded t hat  moni t or i ng t he 

beeper  i n a pr i vat e r esi dence const i t ut ed a war r ant l ess sear ch.   

I d.  at  714.   I n so concl udi ng,  t he Cour t  r ej ect ed t he ar gument  

t hat  a war r ant  shoul d not  be r equi r ed t o aut hor i ze t he 

i nst al l at i on and moni t or i ng of  el ect r oni c t r acki ng devi ces 

" because of  t he di f f i cul t y i n sat i sf y i ng t he par t i cul ar i t y 

r equi r ement  of  t he Four t h Amendment . "   I d.  at  718.    

¶30 Speci f i cal l y,  t he " Gover nment  cont end[ ed]  t hat  i t  

woul d be i mpossi bl e t o descr i be t he ' pl ace'  t o be sear ched,  

because t he l ocat i on of  t he pl ace i s pr eci sel y what  i s sought  t o 

be di scover ed t hr ough t he sear ch. "   I d.   The Cour t  expl ai ned 

t hat  a war r ant  appl i cat i on t hat  " descr i be[ s]  t he obj ect  i nt o 

whi ch t he [ t r acki ng devi ce]  i s  t o be pl aced,  t he c i r cumst ances 

t hat  l ed agent s t o wi sh t o i nst al l  t he [ t r acki ng devi ce] ,  and 

t he l engt h of  t i me f or  whi ch [ ]  sur vei l l ance i s r equest ed"  i s 

suf f i c i ent  t o sat i sf y t he const i t ut i on' s par t i cul ar i t y 

r equi r ement  and wi l l  " per mi t  i ssuance of  a war r ant  aut hor i z i ng 

[ ]  i nst al l at i on [ of  a t r acki ng devi ce]  and sur vei l l ance. "   I d.  

4.   Sever abi l i t y  doct r i ne 

¶31 I n t he event  of  a const i t ut i onal l y def ect i ve sear ch 

war r ant ,  we may appl y t he excl usi onar y r ul e, 8 whi ch bar s al l  

evi dence obt ai ned pur suant  t o t he def ect i ve war r ant  f r om a 

                                                 
8 We not e t hat  t her e ar e except i ons t o t he excl us i onar y r ul e 

not  r el evant  t o t he out come of  t hi s case.   For  exampl e,  we 
r ecogni ze a good f ai t h except i on t o t he excl usi onar y r ul e.   See,  
e. g. ,  St at e v.  Eason,  2001 WI  98,  245 Wi s.  2d 206,  629 N. W. 2d 
625;  St at e v.  War d,  2000 WI  3,  231 Wi s.  2d 723,  604 N. W. 2d 517.    
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cr i mi nal  pr oceedi ng agai nst  t he def endant  whose const i t ut i onal  

r i ght s have been vi ol at ed.   See St at e v.  War d,  2000 WI  3,  ¶46,  

231 Wi s.  2d 723,  604 N. W. 2d 517.   However ,  i n Nol l ,  we addr essed 

t he i ssue of  t he appr opr i at e r emedy f or  i t ems sei zed pur suant  t o 

a par t i al l y  def ect i ve sear ch war r ant .   Nol l ,  116 Wi s.  2d at  451.  

¶32 I n Nol l ,  we concl uded t hat  a sear ch war r ant  

aut hor i z i ng t he sei zur e of  " var i ous l ong pl ay phonogr aph al bums,  

and mi scel l aneous vases and gl asswar e i t ems"  l acked t he r equi r ed 

par t i cul ar i t y;  however ,  t he r emai ni ng i t ems descr i bed i n t he 

war r ant  wer e " suf f i c i ent l y par t i cul ar  t o sat i sf y t he 

const i t ut i onal  r equi r ement . "   I d.  at  451.   As such,  t he sear ch 

war r ant  was def ect i ve onl y wi t h r espect  t o t hose i t ems t hat  wer e 

sei zed,  but  i nadequat el y descr i bed.  

¶33 We r ecogni zed t he har shness of  appl y i ng t he 

excl usi onar y r ul e t o sear ch war r ant s t hat  ar e par t i al l y  

def ect i ve.   Quot i ng Pr of essor  LaFave,  we expl ai ned:   " ' [ I ] t  

woul d be har sh medi ci ne i ndeed i f  a war r ant  whi ch was i ssued on 

pr obabl e cause and whi ch di d par t i cul ar l y descr i be cer t ai n i t ems 

wer e t o be i nval i dat ed i n t ot o mer el y because t he af f i ant  and 

magi st r at e er r ed i n seeki ng and per mi t t i ng a sear ch f or  ot her  

i t ems as wel l . ' "   I d.  at  454 ( quot i ng 2 Wayne R.  LaFave,  Sear ch 

and Sei zur e § 4. 6( f )  ( 1978) ) .   I ndeed,  we f ur t her  not ed t hat  

such a r ul e woul d " undul y hamper [ ]  t he gover nment ' s ef f or t s t o 

gat her  evi dence of  cr i me and i s not  compel l ed by t he pur poses 

under l y i ng t he excl usi onar y r ul e. "   I d.  at  460.  

¶34 To avoi d such har sh r esul t s,  we adopt ed t he 

" sever abi l i t y  doct r i ne, "  whi ch per mi t s r evi ewi ng cour t s t o 
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exci se t he def ect i ve por t i ons of  an ot her wi se val i d war r ant .   

I d.  at  445. 9  We expl ai ned t hat  " admi t t i ng t hose i t ems sei zed 

pur suant  t o t he val i d par t s of  t he war r ant  and suppr essi ng t hose 

i t ems sei zed"  under  t he def ect i ve por t i on,  " st r i ke[ s]  t he pr oper  

bal ance bet ween t he gover nment ' s obl i gat i on t o enf or ce i t s l aws 

t o pr ot ect  i t s  c i t i zens f r om wr ongdoer s and t he ci t i zen' s r i ght  

t o be secur e .  .  .  f r om unr easonabl e gover nment  i nt r usi on[ s] . "   

I d.  at  454.    

¶35 We concl uded t hat  appl i cat i on of  t he sever abi l i t y  

doct r i ne was pr oper ,  and t her ef or e,  we exci sed t he def ect i ve 

war r ant  pr ovi s i ons f r om t he val i d war r ant  pr ovi si ons.   The i t ems 

sei zed pur suant  t o t he val i d por t i on of  t he war r ant  wer e 

admi t t ed,  and t hose i t ems sei zed pur suant  t o t he def ect i ve 

por t i on wer e suppr essed.   See i d.  

¶36 The cour t  of  appeal s appl i ed t he sever abi l i t y  doct r i ne 

t o a sear ch war r ant  i n St at e v.  Mar t en,  165 Wi s.  2d 70,  477 

N. W. 2d 304 ( Ct .  App.  1991) .   I n Mar t en,  a sear ch war r ant  

aut hor i zed pol i ce t o sear ch a " home,  yar d and ' out bui l di ngs' "  

f or  dr ug par apher nal i a based on i nf or mat i on pr ovi ded by an 

i nf or mant  and t hr ough pol i ce of f i cer  sur vei l l ance.   I d.  at  72-

                                                 
9 Accor d Uni t ed St at es v.  Br own,  984 F. 2d 1074,  1077–78 

( 10t h Ci r .  1993)  ( not i ng t hat  " [ a] t  l east  ei ght  c i r cui t s have 
hel d t hat  wher e a war r ant  cont ai ns bot h speci f i c  as wel l  as 
unconst i t ut i onal l y br oad l anguage,  t he br oad por t i on may be 
r edact ed and t he bal ance of  t he war r ant  consi der ed val i d" ) ;  
Uni t ed St at es v.  Bl akeney,  942 F. 2d 1001,  1027 ( 6t h Ci r .  1991)  
( " We bel i eve t he pr oper  appr oach .  .  .  i s  t o sever  t he i nf i r m 
por t i on of  t he sear ch war r ant  f r om t he r emai nder  whi ch passes 
const i t ut i onal  must er . " ) ;  I owa v.  Randl e,  555 N. W. 2d 666,  671 
( I owa 1996)  ( same) .  
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73.   Whi l e execut i ng t he sear ch war r ant ,  of f i cer s sei zed 

mar i j uana f ound i n Mar t en' s house.   Mar t en f i l ed a mot i on t o 

suppr ess al l  t he evi dence r esul t i ng f r om t he execut i on of  t he 

sear ch war r ant  ar gui ng,  among ot her  t hi ngs,  t hat  t he war r ant  was 

f at al l y over br oad because t her e was not  pr obabl e cause t o 

suppor t  a sear ch of  Mar t en' s house,  yar d or  out bui l di ngs.   I d.  

at  76.    

¶37 The cour t  concl uded t hat  t he compl ai nt  est abl i shed 

pr obabl e cause t o bel i eve t hat  mar i j uana woul d be f ound i n 

Mar t en' s home.   I d.  at  75.   The cour t  decl i ned t o deci de whet her  

t he war r ant  est abl i shed pr obabl e cause t o sear ch t he yar d and 

out bui l di ngs because " t her e [ was]  no evi dence t hat  t hese ar eas 

wer e ever  sear ched"  and no evi dence was f ound i n t hem.   I d.  at  

77.   Not i ng t hat  t he sever abi l i t y  r ul e appl i es t o s i t uat i ons i n 

whi ch " a war r ant ' s descr i pt i on of  t he pr oper t y t o be sei zed i s 

over l y br oad"  and " t he sei zur e of  i t ems under  an appr opr i at el y 

speci f i c  war r ant  was over l y br oad, "  t he cour t  concl uded t hat  t he 

sever abi l i t y  r ul e " appl i es equal l y wher e t he descr i pt i on of  t he 

pr emi ses t o be sear ched i s over l y br oad. "   I d.  at  77 ( c i t i ng 

Nol l ,  116 Wi s.  2d at  454–55;  Pet r one,  161 Wi s.  2d at  548) .   

Accor di ngl y,  t he por t i on of  t he war r ant  aut hor i z i ng a sear ch of  

t he yar d and out bui l di ngs was sever ed f r om t he val i d por t i on 

aut hor i z i ng t he sear ch of  Mar t en' s home.   The dr ugs wer e 

admi ssi bl e as t hey wer e sei zed f r om Mar t en' s home pur suant  t o 

t he val i d por t i on of  t he war r ant .   I d.  

¶38 Si mi l ar l y,  t he Uni t ed St at es Cour t  of  Appeal s f or  t he 

Thi r d Ci r cui t  has st at ed:   An over l y br oad war r ant  t hat  
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aut hor i zes sear ches f or  whi ch t her e i s no pr obabl e cause,  " can 

be cur ed by r edact i on,  t hat  i s ,  by ' st r i k i ng f r om [ t he]  war r ant  

t hose sever abl e phr ases and cl auses t hat  ar e i nval i d f or  l ack of  

pr obabl e cause or  gener al i t y and pr eser vi ng t hose sever abl e 

phr ases and cl auses t hat  sat i sf y t he Four t h Amendment . ' "   Uni t ed 

St at es v.  Ni net y- Two Thousand Four  Hundr ed Twent y- Two Dol l ar s 

and Fi f t y- Seven Cent s ( $92, 422. 57) ,  307 F. 3d 137,  149 ( 3d Ci r .  

2002)  ( quot i ng Uni t ed St at es v.  Chr i st i ne,  687 F. 2d 749,  754 ( 3d 

Ci r .  1982) ) .    

5.   Appl i cat i on 

¶39 We concl ude t hat  t he or der  aut hor i z i ng t he 

i nst al l at i on and moni t or i ng of  a GPS t r acki ng devi ce on Sveum' s 

vehi c l e was a val i d sear ch war r ant  under  t he Four t h Amendment .   

Fi r st ,  t he or der  was si gned by a neut r al  and det ached 

magi st r at e.   Second,  Ri cksecker ' s af f i davi t  pr ovi ded pr obabl e 

cause f or  t he por t i on of  t he or der  aut hor i z i ng l aw enf or cement  

t o " i nst al l ,  use,  [ and]  mai nt ai n"  a GPS t r acki ng devi ce on 

Sveum' s vehi c l e and t o subsequent l y " r emove"  such devi ce.   

Assumi ng,  ar guendo,  t hat  t he por t i ons of  t he or der  gr ant i ng l aw 

enf or cement  br oader  aut hor i t y t o sear ch,  i . e. ,  aut hor i zat i on t o 

sear ch " any bui l di ngs and st r uct ur es cont ai ni ng t he vehi c l e, "  

ar e i nval i d because t he af f i davi t  f ai l ed t o demonst r at e pr obabl e 

cause t o sear ch such ar eas,  we sever  t hose por t i ons f r om t he 

or der .   Fi nal l y ,  t he or der  par t i cul ar l y descr i bed t he obj ect  

i nt o whi ch t he GPS was t o be pl aced,  i . e. ,  Sveum' s vehi c l e;  t he 

c i r cumst ances t hat  l ed agent s t o seek t o i nst al l  t he GPS,  i . e. ,  

evi dence of  Sveum' s st al k i ng act i v i t i es;  and t he l engt h of  t i me 
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f or  whi ch GPS sur vei l l ance was r equest ed,  i . e. ,  no mor e t han 60 

days.   See Kar o,  468 U. S.  at  718.    

¶40 Sveum cont ends t hat  because t he St at e' s onl y ar gument  

i n t he c i r cui t  cour t  was t hat  no sear ch war r ant  was r equi r ed 

because t he of f i cer s '  commi t t ed no sear ch or  sei zur e,  " t he 

[ S] t at e wel l  may have wai ved t he ar gument  t hat  t he cour t  or der  

her e was a sear ch war r ant . "   We exer ci se our  di scr et i on t o r each 

t hi s i ssue,  r at her  t han deem i t  wai ved.   See Umansky v.  ABC I ns.  

Co. ,  2009 WI  82,  ¶23 & n. 17,  319 Wi s.  2d 622,  769 N. W. 2d 1 ( " The 

r ul e of  wai ver  i s one of  j udi c i al  admi ni st r at i on and does not  

l i mi t  t he power  of  an appel l at e cour t  i n a pr oper  case t o 

addr ess i ssues not  r ai sed i n t he c i r cui t  cour t . " )  ( c i t i ng St at e 

v.  Caban,  210 Wi s.  2d 597,  609,  563 N. W. 2d 501 ( 1997) ) .   

Ther ef or e,  we t ur n t o t he mer i t s of  t hi s i ssue.  

¶41 We f i r st  exami ne whet her  t he or der  her e r epr esent s 

" pr i or  j udi c i al  aut hor i zat i on f or  a sear ch [ by]  a neut r al ,  

di s i nt er est ed magi st r at e. "   Hender son,  245 Wi s.  2d 345,  ¶19.   We 

concl ude t hat  i t  does.   The or der ,  s i gned by Judge Ri char d 

Cal l away on Apr i l  22,  2003,  aut hor i zed t he Madi son Pol i ce 

Depar t ment  t o i nst al l  and moni t or  a GPS devi ce on Sveum' s 

vehi c l e.   The of f i cer s at t ached t he devi ce af t er  t he or der  was 

i ssued.   Accor di ngl y,  t he or der  i s pr i or  j udi c i al  aut hor i zat i on 

f r om a neut r al  and det ached magi st r at e.    

¶42 Second,  we exami ne whet her  Ri cksecker  " demonst r at e[ d]  

upon oat h or  af f i r mat i on pr obabl e cause t o bel i eve t hat  t he 

evi dence sought  wi l l  ai d i n a par t i cul ar  appr ehensi on or  
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convi ct i on f or  a par t i cul ar  of f ense. "   I d. ,  ¶19 ( i nt er nal  

quot at i ons omi t t ed) .   We concl ude t hat  i t  does.    

¶43 Af f or di ng Judge Cal l away' s pr obabl e cause 

det er mi nat i on gr eat  def er ence,  we concl ude t hat  he had a 

subst ant i al  basi s f or  concl udi ng t hat  gi ven al l  t he f act s and 

ci r cumst ances set  f or t h i n Ri cksecker ' s ampl e and det ai l ed 

af f i davi t ,  t her e was a f ai r  pr obabi l i t y  t hat  i nst al l i ng and 

moni t or i ng a GPS t r acki ng devi ce on Sveum' s vehi c l e woul d 

pr oduce evi dence of  st al k i ng.   Accor di ngl y,  we sust ai n Judge 

Cal l away' s det er mi nat i on t hat  t he or der  was suppor t ed by 

pr obabl e cause aut hor i z i ng l aw enf or cement  t o " i nst al l ,  use,  

[ and]  mai nt ai n"  a GPS t r acki ng devi ce on Sveum' s vehi c l e and t o 

subsequent l y " r emove"  such devi ce.  

¶44 Ri cksecker ' s af f i davi t ,  swor n on " oat h or  

af f i r mat i on, "  demonst r at ed t hat  t he GPS dat a sought  pr obabl y 

woul d pr ovi de evi dence of  Sveum' s st al k i ng Johnson.   See i d. ,  

¶19;  Wi s.  St at .  § 968. 12( 2) .   The af f i davi t  est abl i shed 

Ri cksecker ' s s i gni f i cant  t r ai ni ng,  exper i ence and knowl edge i n 

i nvest i gat i ng st al k i ng cases and t hat  such exper i ence l ed her  t o 

bel i eve t hat  GPS t r acki ng devi ces ar e " successf ul  suppl ement [ s]  

t o v i sual  sur vei l l ance"  as i t  " l essens t he r i sk of  v i sual  

det ect i on by t he suspect "  and " i s gener al l y consi der ed mor e 

r el i abl e"  t han at t empt ed vi sual  sur vei l l ance.   

¶45 Ri cksecker  al so aver r ed,  i n s i gni f i cant  det ai l ,  t o her  

l engt hy hi st or y i nvest i gat i ng Sveum.   She was awar e of  t he f act s 

of  Sveum' s t wo pr evi ous convi ct i ons f or  v i ol at i ng a domest i c 

abuse or der ,  bot h i nvol v i ng Johnson.   She per sonal l y 
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i nvest i gat ed Sveum' s pr evi ous case t hat  r esul t ed i n a convi ct i on 

of  st al k i ng al so i nvol v i ng Johnson.   As such,  Ri cksecker  was 

per sonal l y f ami l i ar  wi t h Sveum' s cr i mi nal  pat t er n of  t ar get i ng 

Johnson as a v i ct i m.    

¶46 The af f i ant  aver r ed t hat  Johnson r epor t ed r ecei v i ng 

ni ne hang- up phone cal l s bet ween Mar ch 3,  2003,  and Apr i l  12,  

2003.   Johnson' s  al l egat i on was conf i r med by TDS Met r ocom phone 

r ecor ds and t he Dane Count y 911 Di spat ch Cent er .   The phone 

r ecor ds i ndi cat ed t hat  each of  t he hang- up cal l s came f r om 

var i ous pay phones i n Dane Count y.   Si gni f i cant l y,  t he af f i davi t  

est abl i shed t hat  t he hang- up cal l s Johnson r epor t ed wer e 

consi st ent  wi t h Sveum' s st al k i ng behavi or  f r om hi s pr evi ous 

convi ct i on,  whi ch was " based on hang- up cal l s r ecei ved by Jami e 

Johnson at  her  r esi dence. "    

¶47 The af f i ant  est abl i shed t hr ough i nvest i gat i on and 

Depar t ment  of  Tr anspor t at i on r ecor ds t he make,  model ,  l i cense 

pl at e number  and VI N of  Sveum' s vehi c l e.    

¶48 Fi nal l y,  t he af f i ant  expl ai ned t hat  t he GPS devi ce had 

l i mi t ed bat t er y  power .   Accor di ngl y,  i t  was necessar y t o 

per i odi cal l y change t he bat t er y of  t he GPS devi ce t o mai nt ai n i t  

f or  ext ended sur vei l l ance.  

¶49 The f or egoi ng evi dence est abl i shed a " f ai r  

pr obabi l i t y"  t hat  Sveum was usi ng hi s vehi c l e t o st al k Johnson 

and t hat  t r acki ng t he l ocat i on of  Sveum' s vehi c l e by i nst al l i ng 

and mai nt ai ni ng a GPS t r acki ng devi ce woul d pr oduce evi dence of  

t he cr i me of  st al k i ng.   See DeSmi dt ,  155 Wi s.  2d at  131.  
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¶50 Sveum ar gues t hat  t he or der ' s descr i pt i on of  t he 

pr emi ses l aw enf or cement  may sear ch i s not  suppor t ed by pr obabl e 

cause and t her ef or e i s i mper mi ssi bl y over br oad.   Speci f i cal l y,  

he ar gues t hat  Ri cksecker ' s af f i davi t  f ai l ed t o demonst r at e 

pr obabl e cause t o " sur r ept i t i ous l y ent er  and r eent er  t he vehi c l e 

and any bui l di ngs and st r uct ur es cont ai ni ng t he vehi c l e or  any 

pr emi ses on whi ch t he vehi c l e i s l ocat ed .  .  .  i ncl udi ng but  not  

l i mi t ed t o pr i vat e r esi dence and ot her  l ocat i ons not  open t o 

v i sual  sur vei l l ance, "  t o " obt ai n and use a key t o oper at e and 

move t he vehi c l e"  and t o " open t he engi ne compar t ment  and t r unk 

ar eas of  t he vehi c l e. " 10   

¶51 Because " t her e i s no evi dence t hat  t hese ar eas wer e 

ever  sear ched,  and i t  does not  appear  t hat  any evi dence was 

f ound i n t hem, "  we assume,  wi t hout  deci di ng,  t hat  t he por t i ons 

of  t he war r ant  Sveum poi nt s t o above ar e not  suppor t ed by 

pr obabl e cause and t her ef or e ar e i mper mi ssi bl y over br oad.   

Mar t en,  165 Wi s.  2d at  77.   The pr oper  r emedy f or  t he par t i al l y 

def ect i ve or der  i s t o " st r i k [ e]  f r om [ t he]  war r ant  t hose 

sever abl e phr ases and cl auses t hat  ar e i nval i d f or  l ack of  

pr obabl e cause. "   $92, 422. 57,  307 F. 3d at  149 ( i nt er nal  

quot at i ons omi t t ed) .   Accor di ngl y,  we st r i ke t he por t i ons of  t he 

or der  t hat  we assume,  ar guendo,  ar e def ect i ve.   However ,  t he 

ot her  por t i ons of  t he or der  r emai n.   Nol l ,  116 Wi s.  2d at  445.   

                                                 
10 Thi s ar gument  was best  ar t i cul at ed i n Sveum' s br i ef - i n-

chi ef  submi t t ed t o t he cour t  of  appeal s.   Br i ef  of  Def endant -
Appel l ant  at  2–4 ( " The af f i davi t  and r equest  f or  t he or der  her e 
di d not  show t hat  unl i mi t ed ent r i es i nt o t he vehi c l e and any 
bui l di ngs cont ai ni ng t he vehi c l e wer e necessar y. " ) .  



No.  2008AP658- CR   

 

26 
 

As we concl uded above,  t he por t i on of  t he or der  t hat  aut hor i zed 

l aw enf or cement  t o " i nst al l ,  use,  [ and]  mai nt ai n"  a GPS t r acki ng 

devi ce on Sveum' s vehi c l e and t o subsequent l y " r emove"  such 

devi ce i s val i d.   See supr a ¶49.  

¶52 Fi nal l y,  we exami ne whet her  t he or der  " par t i cul ar l y 

descr i be[ d]  t he pl ace t o be sear ched. "   Hender son,  245 Wi s.  2d 

345,  ¶19.   We concl ude t hat  Ri cksecker ' s af f i davi t  meet s t he 

par t i cul ar i t y r equi r ement s wi t h r espect  t o el ect r oni c t r acki ng 

devi ces as expl ai ned i n Kar o,  468 U. S.  705.   Fi r st ,  t he af f i ant  

expl ai ned t hat  Sveum' s vehi c l e,  i dent i f i ed by make,  model ,  

l i cense pl at e and VI N,  was t he " obj ect  i nt o whi ch t he [ GPS 

devi ce was]  t o be pl aced. "   I d.  at  718.   Second,  t he af f i ant  

descr i bed t he " c i r cumst ances t hat  l ed agent s t o wi sh t o i nst al l  

t he [ GPS devi ce] . "   I d.   The af f i ant  expl ai ned t hat  Sveum had 

pr evi ousl y been convi ct ed of  st al k i ng Johnson.   Such convi ct i on 

was " based on hang- up cal l s r ecei ved by Jami e Johnson at  her  

r esi dence. "   I t  was f ur t her  al l eged t hat  t he hang- up cal l s 

ceased upon Sveum' s i ncar cer at i on,  and commenced agai n af t er  

Sveum was r el eased f r om i ncar cer at i on.   The hang- up cal l s wer e 

ver i f i ed by TDS Met r ocom phone r ecor ds.   I t  was t hese 

ci r cumst ances t hat  l ed Ri cksecker  t o bel i eve t hat  Sveum' s 

vehi c l e was " bei ng ut i l i zed i n t he commi ssi on of  .  .  .  st al k i ng"  

and t hat  " i nst al l at i on of  a [ GPS]  t r acki ng devi ce on [ Sveum' s]  

vehi c l e i n conj unct i on wi t h t he moni t or i ng,  mai nt enance and 

r et r i eval  of  i nf or mat i on f r om t hat  [ GPS]  t r acki ng devi ce wi l l  

l ead t o evi dence of  [ st al k i ng] . "   Fi nal l y,  Ri cksecker  r equest ed 

aut hor i zat i on t o moni t or  t he GPS devi ce " f or  a per i od of  t i me 
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not  t o exceed 60 days. "   The or der  gener al l y r ei t er at ed such 

i nf or mat i on.   Accor di ngl y,  we concl ude t hat  such i nf or mat i on 

" suf f i ce[ s]  t o per mi t  i ssuance of  a war r ant  aut hor i z i ng [ GPS]  

i nst al l at i on and sur vei l l ance"  on Sveum' s vehi c l e.   I d.  

B.   Reasonabl eness Cl ause 

¶53 Even i f  a cour t  det er mi nes t hat  a sear ch war r ant  i s 

const i t ut i onal l y val i d,  t he manner  i n whi ch t he war r ant  was 

execut ed r emai ns subj ect  t o j udi c i al  r evi ew.   See St at e v.  

Andr ews,  201 Wi s.  2d 383,  390,  549 N. W. 2d 210 ( 1996) .   " A sear ch 

' must  be conduct ed r easonabl y and appr opr i at el y l i mi t ed t o t he 

scope per mi t t ed by t he war r ant . ' "   I d.  ( quot i ng Pet r one,  161 

Wi s.  2d at  542) .   " [ I ] t  i s  gener al l y l ef t  t o t he di scr et i on of  

t he execut i ng of f i cer s t o det er mi ne t he det ai l s of  how best  t o 

pr oceed wi t h t he per f or mance of  a sear ch aut hor i zed by t he 

war r ant ——subj ect  of  cour se t o t he gener al  Four t h Amendment  

pr ot ect i on ' agai nst  unr easonabl e sear ches and sei zur es. ' "   

Dal i a,  441 U. S.  at  257.    

¶54 " Ther e i s no f or mul a f or  t he det er mi nat i on of  

r easonabl eness. "   Ker  v.  Cal i f or ni a,  374 U. S.  23,  33 ( 1963)  

( i nt er nal  c i t at i ons omi t t ed) .   Whet her  a sear ch was r easonabl e 

depends on t he par t i cul ar  c i r cumst ances of  t he case and r equi r es 

a bal anci ng of  " ' t he nat ur e and qual i t y of  t he i nt r usi on on t he 

i ndi v i dual ' s Four t h Amendment  i nt er est s agai nst  t he i mpor t ance 

of  t he gover nment al  i nt er est s al l eged t o j ust i f y t he 

i nt r usi on. ' "   Hender son,  245 Wi s.  2d 345,  ¶18 ( quot i ng Uni t ed 

St at es v.  Pl ace,  462 U. S.  696,  703 ( 1983)  ( f ur t her  quot at i on 

omi t t ed) ) .   Const i t ut i onal  r easonabl eness r el at es t o t he gr ounds 
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f or  t he sear ch and sei zur e and t o t he c i r cumst ances sur r oundi ng 

t he execut i on of  t he sear ch.   I d.    

¶55 Whet her  a sear ch was r easonabl y or der ed and execut ed 

i s f ur t her  i nf or med by t he Wi sconsi n St at ut es.   For  exampl e,  

Wi s.  St at .  § 968. 12( 1)  def i nes t he par amet er s of  a sear ch 

war r ant .   Sect i on 968. 12 codi f i es t he War r ant  Cl ause' s 

r equi r ement s and pr ovi des par t  of  t he f r amewor k f or  a c i r cui t  

cour t ' s  act i on;  § 968. 12( 1)  pr ovi des:  

A sear ch war r ant  i s an or der  s i gned by a j udge 
di r ect i ng a l aw enf or cement  of f i cer  t o conduct  a 
sear ch of  a desi gnat ed per son,  a desi gnat ed obj ect  or  
a desi gnat ed pl ace f or  t he pur pose of  sei z i ng 
desi gnat ed pr oper t y or  k i nds of  pr oper t y.   A j udge 
shal l  i ssue a sear ch war r ant  i f  pr obabl e cause i s 
shown.  

¶56 Wi sconsi n St at .  § 968. 12( 1)  est abl i shes t hat  t o 

const i t ut e a sear ch war r ant  as descr i bed i n t he st at ut e,  t he 

or der  must  be si gned by a j udge ( a neut r al  and det ached 

magi st r at e) ,  must  par t i cul ar l y descr i be t he pl ace t o be sear ched 

and t he i t ems t o be sei zed and must  be suppor t ed by pr obabl e 

cause.   We concl uded t hat  t he or der  her e met  each of  t hese 

r equi r ement s.   See supr a Par t  I I I . A. 5.   An or der  meet i ng t he 

par amet er s of  a sear ch war r ant  set  out  i n t hi s sect i on i s a 

st at ut or i l y  aut hor i zed war r ant ,  even t hough t he document  i s 

ent i t l ed " or der . "   Ther ef or e,  t hat  t he or der  i n t hi s case was 

not  ent i t l ed,  " sear ch war r ant , "  does not  af f ect  i t s  val i di t y 

because,  as t he st at ut e c l ear l y st at es,  " [ a]  sear ch war r ant  i s 

an or der . "   § 968. 12( 1) .  
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¶57 A vi ol at i on of  a Wi sconsi n st at ut e r el at i ng t o sear ch 

war r ant s does not  necessar i l y  l ead t o t he concl usi on t hat  a 

sear ch t hat  was conduct ed i s unr easonabl e.   See,  e. g. ,  St at e v.  

Mei er ,  60 Wi s.  2d 452,  459–60,  210 N. W. 2d 685 ( 1973)  ( concl udi ng 

t hat  any er r or  as t o t he r et ur n of  t he sear ch war r ant  v i ol at i ng 

Wi s.  St at .  § 968. 17 di d not  pr ej udi ce t he r i ght s of  t he 

def endant  and t her ef or e di d not  af f ect  t he val i di t y of  t he 

sear ch) .   Case l aw and Wi s.  St at .  § 968. 2211 pr ovi de t hat  

" evi dence must  not  be suppr essed f or  a mer e st at ut or y v i ol at i on 

or  a t echni cal  i r r egul ar i t y of  sear ch war r ant  pr ocedur e unl ess 

t he v i ol at i on or  i r r egul ar i t y i s mat er i al  or  t he v i ol at i on or  

i r r egul ar i t y has pr ej udi ced t he def endant  or  af f ect ed t he 

def endant ' s subst ant i al  r i ght s. "   St at e v.  Popenhagen,  2008 WI  

55,  ¶126,  309 Wi s.  2d 601,  749 N. W. 2d 611 ( Pr osser ,  J. ,  

concur r i ng) .   " Conver sel y,  i f  a st at ut or y v i ol at i on or  st at ut or y  

i r r egul ar i t y of  sear ch war r ant  pr ocedur e i s mat er i al  or  i f  t he 

v i ol at i on or  i r r egul ar i t y has pr ej udi ced t he def endant  or  

af f ect ed t he def endant ' s subst ant i al  r i ght s,  t he cour t  has 

i mpl i c i t ,  i f  not  expl i c i t ,  st at ut or y aut hor i t y t o suppr ess t he 

t ai nt ed evi dence. "   I d.  ( c i t i ng § 968. 22) .    

¶58 We concl ude t hat  i n l i ght  of  t he f act s and 

ci r cumst ances i n t hi s case,  t he or der  const i t ut es a val i d sear ch 

                                                 
11 Wi sconsi n St at .  § 968. 22 pr ovi des:   " No evi dence sei zed 

under  a sear ch war r ant  shal l  be suppr essed because of  t echni cal  
i r r egul ar i t i es not  af f ect i ng t he subst ant i al  r i ght s of  t he 
def endant . "  
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war r ant . 12  I t  was r easonabl y execut ed because t he sear ch was 

" conduct ed r easonabl y and [ was]  appr opr i at el y l i mi t ed t o t he 

scope per mi t t ed by t he war r ant . "   Andr ews,  201 Wi s.  2d at  390 

( i nt er nal  quot at i on omi t t ed) .  Fur t her ,  v i ol at i ons of  t he 

Wi sconsi n st at ut es gover ni ng sear ch war r ant s wer e mer e 

" t echni cal  i r r egul ar i t i es, "  Wi s.  St at .  § 968. 22,  t hat  di d not  

r ender  t he sear ch unr easonabl e.   Accor di ngl y,  t he dat a sei zed 

f r om t he GPS devi ce was not  subj ect  t o suppr essi on.  

¶59 The of f i cer s ent er ed t he dr i veway t o i nst al l  t he GPS 

devi ce i n Sveum' s vehi c l e.   I nst al l at i on was achi eved si mpl y,  by 

at t achi ng t he devi ce wi t h magnet s and t ape t o t he vehi c l e' s 

under car r i age.   Mai nt enance of  t he GPS devi ce i ncl uded r epl aci ng 

t he devi ce t wi ce,  due t o i t s l i mi t ed bat t er y l i f e.   Bot h 

r epl acement  devi ces wer e i nst al l ed i n t he same manner  as t he 

f i r st .   Af t er  moni t or i ng Sveum' s vehi c l e f or  35 days,  t he 

of f i cer s r emoved t he GPS devi ce.   Execut i on i n t hi s manner  

st ayed wel l  wi t hi n t he conf i nes of  t he aut hor i t y gr ant ed by t he 

or der ,  whi ch aut hor i zed l aw enf or cement  t o " i nst al l ,  use,  [ and]  

                                                 
12 Even i f  we had not  concl uded t hat  t he c i r cui t  cour t ' s  

or der  const i t ut es a val i d sear ch war r ant ,  a st r ong ar gument  
suppor t i ve of  t he good f ai t h of  l aw enf or cement  coul d have been 
made her e.   Thi s i s so because t he pr ocess used t o obt ai n t he 
or der  and t he det ai l ed c i r cui t  cour t  or der  i t sel f  gave l aw 
enf or cement  an obj ect i vel y r easonabl e basi s t o concl ude t hat  
t hey had l awf ul  aut hor i t y t o pr oceed as t hey di d.   See Eason,  
245 Wi s.  2d 206,  ¶74.   Good f ai t h was not  ar gued because i t  has 
been t he St at e' s posi t i on t hat  t he act i ons of  l aw enf or cement  
di d not  const i t ut e a sear ch or  a sei zur e,  an i ssue t hat  we do 
not  addr ess.      
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mai nt ai n"  a GPS t r acki ng devi ce on Sveum' s vehi c l e and t o 

subsequent l y " r emove"  such devi ce.  

¶60 Addi t i onal l y,  " [ t ] her e i s no i ndi cat i on t hat  [ l aw 

enf or cement ' s]  i nt r usi on went  beyond what  was necessar y t o 

i nst al l  and r emove t he equi pment . "   Dal i a,  441 U. S.  at  258 n. 20.   

I ndeed,  t he of f i cer s di d not  ent er  any bui l di ng,  i ncl udi ng 

Sveum' s home,  nor  di d t hey access t he passenger  compar t ment  or  

t he t r unk of  t he vehi c l e dur i ng i nst al l at i on,  mai nt enance and 

r emoval  of  t he GPS devi ce.   Addi t i onal l y,  t he of f i cer s r epl aced 

t he GPS devi ces onl y as was necessar y and i n t he same mi ni mal l y 

i nt r usi ve manner  as t he i ni t i al  i nst al l at i on.   

¶61 Sveum r ai ses sever al  ar gument s,  whi ch he cont ends 

demonst r at e t hat  t he or der  was not  r easonabl y execut ed.   

Speci f i cal l y,  Sveum ar gues t hat  t he of f i cer s v i ol at ed hi s Four t h 

Amendment  r i ght s  by:   ( 1)  f ai l i ng t o pr ovi de hi m not i ce of  t he 

or der  i ssued by t he c i r cui t  cour t  pr i or  t o execut i ng i t ;  ( 2)  

per f or mi ng a sear ch t hat  exceeded t he scope of  t he or der ;  and 

( 3)  f ai l i ng t o compl y wi t h t he st at ut or y r et ur n and i nvent or y 

pr ocedur es.   We di sagr ee.  

¶62 The Supr eme Cour t  has speci f i cal l y not ed t he " absence 

of  a const i t ut i onal  r equi r ement  t hat  t he war r ant  be exhi bi t ed at  

t he out set  of  t he sear ch. "   Uni t ed St at es v.  Gr ubbs,  547 U. S.  

90,  99 ( 2006)  ( i nt er nal  quot at i on omi t t ed) ;  see al so Gr oh v.  

Rami r ez,  540 U. S.  551,  562 n. 5 ( 2004) .   The Gr oh Cour t  expl ai ned 

t he r easoni ng f or  t he absence of  such a r equi r ement .   I t  

expl ai ned:   " Qui t e obvi ousl y,  i n some ci r cumst ances——a 

sur r ept i t i ous sear ch by means of  a wi r et ap,  f or  exampl e,  or  t he 
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sear ch of  empt y or  abandoned pr emi ses——i t  wi l l  be i mpr act i cabl e 

or  i mpr udent  f or  t he of f i cer s t o show t he war r ant  i n advance. "   

Gr oh,  540 U. S.  at  562 n. 5.    

¶63 Gr oh' s r easoni ng squar el y appl i es her e.   Qui t e 

obvi ousl y,  i nst al l i ng and moni t or i ng t he GPS t r acki ng devi ce 

wi t hout  Sveum' s knowl edge was cr uci al  t o obt ai ni ng evi dence 

demonst r at i ng Sveum was usi ng hi s vehi c l e t o st al k Johnson.  

¶64 As st at ed,  Sveum al so ar gues t hat  t he of f i cer s sear ch 

exceeded t he scope of  t he or der .   He ar gues t hi s i s so because 

each day t he of f i cer s moni t or ed Sveum' s vehi c l e usi ng t he GPS 

devi ce const i t ut ed a separ at e i nt r usi on r equi r i ng a new sear ch 

war r ant .   Agai n,  we di sagr ee.  

¶65 I n Uni t ed St at es v.  Squi l l acot e,  221 F. 3d 542 ( 4t h 

Ci r .  2000) ,  t he Uni t ed St at es Cour t  of  Appeal s f or  t he Four t h 

Ci r cui t  r ej ect ed an ar gument  s i mi l ar  t o Sveum' s.   I n 

Squi l l acot e,  pur suant  t o an i nvest i gat i on of  suspect ed 

" espi onage- r el at ed act i v i t i es, "  a sear ch war r ant  was i ssued 

aut hor i z i ng t he sear ch of  t he def endant s '  home f or  a per i od of  

not  mor e t han 10 days.   I d.  at  557,  554.   The sear ch ext ended 

over  s i x days.   I d.  at  557.   The def endant s ar gued t hat  t he 

evi dence sei zed pur suant  t o t he war r ant  " must  [ ]  be suppr essed 

because t he gover nment  di d not  obt ai n a new war r ant  f or  each 

successi ve day of  sear chi ng. "   I d.  

¶66 The cour t  r ej ect ed t hi s ar gument  r easoni ng t hat  due t o 

t he compl ex,  ongoi ng nat ur e of  t he espi onage- r el at ed act i v i t i es  

and t he nat ur e of  t he evi dence sought  " t he sear ch was 

necessar i l y  ext ensi ve and exhaust i ve. "   I d.   Because " t he sear ch 
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coul d not  have been compl et ed i n a s i ngl e day"  and because i t  

v i ewed " t he subsequent  ent r i es [ ]  not  [ as]  separ at e sear ches 

r equi r i ng separ at e war r ant s,  but  i nst ead [ as]  [ ]  r easonabl e 

cont i nuat i ons of  t he or i gi nal  sear ch"  t he gover nment  was not  

r equi r ed t o obt ai n addi t i onal  war r ant s f or  each day t he sear ch 

cont i nued.   I d.  

¶67 We si mi l ar l y concl ude t hat  t he compl ex,  ongoi ng nat ur e 

of  st al k i ng j ust i f i ed t he 35 days of  GPS sur vei l l ance on a 

s i ngl e sear ch war r ant .   See Wi s.  St at .  § 940. 32( 1) ( a) ,  ( 2) ( c)  

( 2001–02)  ( st al k i ng r equi r es,  i nt er  al i a,  a " cour se of  conduct , "  

whi ch i s " a ser i es of  2 or  mor e act s car r i ed out  over  t i me .  .  .  

t hat  show a cont i nui t y of  pur pose, "  di r ect ed at  a speci f i c 

per son i nduci ng f ear  of  bodi l y i nj ur y or  deat h) ;  Wi s.  St at .  

§ 940. 32( 3) ( b)  ( 2001–02)  ( r equi r i ng a v i ol at i on of  sub.  ( 2)  and 

a pr evi ous st al k i ng convi ct i on of  t he same vi ct i m wi t hi n seven 

year s f or  t he commi ssi on of  aggr avat ed st al k i ng) .   Evi dence 

suf f i c i ent  t o demonst r at e Sveum' s st al k i ng r equi r ed,  i nt er  al i a,  

dat a demonst r at i ng Sveum engaged i n " a ser i es of  2 or  mor e act s 

car r i ed out  over  t i me, "  i nduci ng Johnson t o f ear  bodi l y i nj ur y 

or  deat h.   See § 940. 32( 1) ( a) ,  ( 2) ( c) .   A sear ch obt ai ni ng t hi s 

t ype of  evi dence coul d not  have been compl et ed i n a s i ngl e day.   

Mor eover ,  t he dai l y,  cont i nuous moni t or i ng of  t he GPS devi ce on 

Sveum' s vehi c l e " wer e not  separ at e sear ches r equi r i ng separ at e 

war r ant s,  but  i nst ead wer e si mpl y r easonabl e cont i nuat i ons of  

t he or i gi nal  sear ch. "   Squi l l acot e,  221 F. 3d at  557.   

Accor di ngl y,  t he of f i cer s wer e not  r equi r ed t o obt ai n addi t i onal  

sear ch war r ant s f or  each day t he GPS moni t or i ng cont i nued.  
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¶68 Wi sconsi n St at .  § 968. 15 r equi r es a sear ch war r ant  t o 

be " execut ed and r et ur ned not  mor e t han 5 days af t er  t he dat e of  

i ssuance. "   Wi sconsi n St at .  § 968. 17( 1)  r equi r es t hat  a sear ch 

war r ant  be r et ur ned t o t he c l er k  of  cour t  " wi t hi n 48 hour s af t er  

execut i on"  and t hat  such r et ur n " be accompani ed by a wr i t t en 

i nvent or y of  any pr oper t y t aken. "   The r equi r ement  of  a pr ompt  

r et ur n and i nvent or y " ' saf eguar d[ s]  [ ]  t he pr oper t y r i ght s of  

i ndi v i dual s ' "  by ensur i ng t hat  def endant s ar e not  per manent l y 

depr i ved of  hav i ng access t o and cont r ol  over  t hei r  pr oper t y 

sei zed pur suant  t o a sear ch war r ant .   See Mei er ,  60 Wi s.  2d at  

459 ( quot i ng 68 Am Jur .  2d Sear ches and Sei zur es § 83,  at  738) .  

¶69 The or der  i n t hi s case was not  r et ur ned al ong wi t h a 

wr i t t en i nvent or y t o t he c i r cui t  cour t .   See Wi s.  St at .  

§§ 968. 15 & 968. 17.   Law enf or cement ' s f ai l ur e t o r et ur n t he 

or der  and i nvent or y wi t hi n t he conf i nes of  §§ 968. 15 and 968. 17 

do not  r ender  t he execut i on of  t he or der  unr easonabl e.   The 

t i mel y r et ur n of  a war r ant  i s " a mi ni st er i al  dut y whi ch [ does]  

not  af f ect  t he val i di t y of  t he sear ch absent  pr ej udi ce t o t he 

def endant . "   St at e v.  El am,  68 Wi s.  2d 614,  620,  229 N. W. 2d 664 

( 1975)  ( c i t i ng Mei er ,  60 Wi s.  2d 452) ;  accor d 2 Wayne R.  LaFave,  

Sear ch and Sei zur e § 4. 12( c)  ( 4t h ed.  2004)  ( " [ T] he 

' over whel mi ng wei ght  of  aut hor i t y '  i s  t o t he ef f ect  t hat  

r equi r ed war r ant  r et ur n pr ocedur es ar e mi ni st er i al  and t hat  

f ai l ur e t o compl y wi t h t hem i s  not  a gr ound f or  voi di ng an 

ot her wi se val i d sear ch. " )  ( quot i ng Uni t ed St at es v.  Kennedy,  457 

F. 2d 63,  67 ( 10t h Ci r .  1972) ) .  
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¶70 Sveum has f ai l ed t o demonst r at e t hat  he was pr ej udi ced 

by l aw enf or cement ' s f ai l ur e t o compl y wi t h t he pr ocedur al  

r et ur n st at ut es.   Because t he of f i cer s i n t hi s case di d not  

sei ze any t angi bl e evi dence,  but  i nst ead i nt angi bl e el ect r oni c  

dat a,  t her e was no pr oper t y t o be r et ur ned t o Sveum and,  

t her ef or e,  no pr oper t y t o saf eguar d pr i or  t o i t s r et ur n t o 

Sveum.   Mor eover ,  at  al l  t i mes Sveum had access t o and cont r ol  

over  t he l ocat i on of  hi s vehi c l e.    

¶71 Si mi l ar l y,  we ar e not  per suaded t hat  Sveum' s 

subst ant i al  r i ght s wer e v i ol at ed by t he of f i cer s '  f ai l ur e t o 

execut e and r et ur n t he war r ant  wi t hi n 5 days af t er  t he dat e of  

i ssuance.   See Wi s.  St at .  § 968. 15.   We not e t hat  under  t he 

Feder al  Rul es of  Cr i mi nal  Pr ocedur e,  whi ch expl i c i t l y  gover n 

war r ant s f or  t r acki ng devi ces,  of f i cer s may use a t r acki ng 

devi ce f or  a per i od not  mor e t han " 45 days f r om t he dat e t he 

war r ant  was i ssued. "   Fed.  R.  Cr i m.  P.  41( e) ( 2) ( C) . 13  As t he 

Uni t ed St at es Supr eme Cour t  has expl ai ned,  " Feder al  Rul e of  

Cr i mi nal  Pr ocedur e 41 [ ]  r ef l ect s t he Four t h Amendment ' s pol i cy 

agai nst  unr easonabl e sear ches and sei zur es. "   Zur cher  v.  

St anf or d Dai l y,  436 U. S.  547,  558 ( Cal .  1978)  ( i nt er nal  

quot at i on and br acket s omi t t ed) .   Her e,  t he of f i cer s r emoved t he 

GPS t r acki ng devi ce 35 days f r om t he dat e t he or der  was i ssued.   

As we have expl ai ned,  t he of f i cer s '  use of  t he GPS devi ce f or  35 

days was r easonabl e and,  t her ef or e,  t he l ack of  a r et ur n t o t he 

                                                 
13 The Wi sconsi n st at ut es do not  cont ai n a s i mi l ar  pr ovi s i on 

gover ni ng t r acki ng- devi ce war r ant s.    
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c i r cui t  cour t  i n f i ve days di d not  v i ol at e Sveum' s subst ant i al  

r i ght s.  

¶72 Accor di ngl y,  because we concl ude t hat  t he f ai l ur e t o 

compl y wi t h t he r equi r ement s of  Wi s.  St at .  §§ 968. 15 and 968. 17 

di d not  pr ej udi ce Sveum' s subst ant i al  r i ght s,  t he ef f ect  of  t he 

er r or  i s cabi ned by Wi s.  St at .  § 968. 22.   Sect i on 968. 22 

pr ovi des t hat  unl ess an er r or  i n t he war r ant  af f ect s a 

subst ant i al  r i ght  of  t he def endant ,  t he er r or  does not  per mi t  

t he suppr essi on of  evi dence.   Ther ef or e,  suppr essi on of  t he 

evi dence obt ai ned her e i s not  per mi ssi bl e.   See Popenhagen,  309 

Wi s.  2d 601,  ¶126 ( Pr osser ,  J. ,  concur r i ng) ;  § 968. 22.  

I V.   CONCLUSI ON 

¶73 Sveum and t he St at e have br i ef ed t wo i ssues f or  

pur poses of  our  r evi ew:   ( 1)  whet her  t he i nst al l at i on of  a GPS 

t r acki ng devi ce t o Sveum' s car  whi l e hi s car  was par ked i n t he 

dr i veway of  hi s home and t he subsequent  el ect r oni c moni t or i ng of  

Sveum' s car  usi ng t he GPS const i t ut ed a sear ch or  sei zur e wi t hi n 

t he meani ng of  t he Four t h Amendment  of  t he Uni t ed St at es 

Const i t ut i on and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on;  and ( 2)  whet her  t he cour t  or der  aut hor i z i ng t he 

i nst al l at i on and moni t or i ng of  a GPS t r acki ng devi ce on Sveum' s 

vehi c l e const i t ut ed a val i d war r ant  and,  i f  so,  whet her  t he 

pol i ce r easonabl y execut ed t he war r ant .  

¶74 We el ect  not  t o r esol ve t he f i r st  i ssue,  and assume,  

wi t hout  deci di ng,  t hat  a sear ch or  sei zur e occur r ed i n t hi s case 

t hat  r equi r ed aut hor i zat i on by a war r ant .   We t her ef or e deci de 

onl y t he second i ssue,  concl udi ng t hat  t he or der  aut hor i z i ng l aw 
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enf or cement  t o i nst al l  and moni t or  a GPS t r acki ng devi ce on 

Sveum' s vehi c l e const i t ut ed a val i d war r ant  and t hat  t he 

of f i cer s '  execut i on of  t he war r ant  was r easonabl e.   Accor di ngl y,  

we af f i r m t he deci s i on of  t he cour t  of  appeal s.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

 

 

 



No.   2008AP658- CR. npc 

 

1 
 

¶75 N.  PATRI CK CROOKS,  J.    ( concur r i ng) .   I  j oi n t he 

maj or i t y opi ni on and agr ee wi t h i t s concl usi ons t hat  t he or der  

aut hor i z i ng pol i ce of f i cer s t o at t ach and moni t or  t he Gl obal  

Posi t i oni ng Syst em ( GPS)  t r acki ng devi ce t o Sveum' s vehi c l e was 

a val i d war r ant ,  and t hat  t he execut i on of  t hat  war r ant  was 

r easonabl e.   I  wr i t e separ at el y t o emphasi ze t wo poi nt s of  

concer n.  

¶76 Fi r st ,  I  bel i eve t hat  t he scope of  appl i cabi l i t y  of  

t hi s case shoul d be l i mi t ed t o s i mi l ar  f act ual  s i t uat i ons,  

speci f i cal l y,  t hose based on a val i d war r ant  i n whi ch t he 

chal l enged sear ch i nvol ves a GPS devi ce t hat  an of f i cer  at t aches 

t o a vehi c l e i n or der  t o col l ect  dat a f r om publ i c r oadways.   

Gi ven t he i ncr eased pr eval ence of  GPS devi ces used i n day- t o- day 

act i v i t i es and t he speed wi t h whi ch t echnol ogi cal  advances 

expand t he abi l i t y  and ways i n whi ch a per son or  obj ect  can be 

t r acked,  I  bel i eve t hat  expandi ng t hi s hol di ng t o ot her  uses or  

ot her  devi ces coul d have t he pot ent i al  t o weaken pr ot ect i ons 

guar ant eed by t he Four t h Amendment  t o t he Uni t ed St at es 

Const i t ut i on and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on.    

¶77 Second,  I  echo my col l eagues'  r equest s,  see Just i ce 

Zi egl er ' s concur r ence,  ¶¶79,  84;  Chi ef  Just i ce Abr ahamson' s 

di ssent ,  ¶126,  t hat  t he Wi sconsi n l egi s l at ur e wei gh i n on t hi s 

i ssue and enact  l egi s l at i on gover ni ng t he pr oper  pr ocedur es f or  

i ssui ng a war r ant ,  execut i ng t hat  war r ant ,  and ot her  pr ocedur al  

concer ns r el at ed t o pol i ce sear ches usi ng GPS,  such as t i me 

l i mi t s and r et ur n on t he war r ant  r equi r ement s.  See Wi s.  St at .  
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§ 968. 17.   The Feder al  Rul es of  Cr i mi nal  Pr ocedur e cur r ent l y set  

f or t h par amet er s f or  war r ant s aut hor i z i ng t he i nst al l at i on and 

moni t or i ng of  GPS devi ces.   See Fed.  R.  Cr i m.  P.  41( e) ( 2) ( C) . 1  

                                                 
1 Rul e 41( e) ( 2) ( C)  pr ovi des:  

( C)  War r ant  f or  a Tr acki ng Devi ce.   A t r acki ng- devi ce 
war r ant  must  i dent i f y t he per son or  pr oper t y  t o be 
t r acked,  desi gnat e t he magi st r at e j udge t o whom i t  
must  be r et ur ned,  and speci f y  a r easonabl e l engt h of  
t i me t hat  t he devi ce may be used.   The t i me must  not  
exceed 45 days f r om t he dat e t he war r ant  was i ssued.   
The cour t  may,  f or  good cause,  gr ant  one or  mor e 
ext ensi ons f or  a r easonabl e per i od not  t o exceed 45 
days each.   The war r ant  must  command t he of f i cer  t o:   

( i )  compl et e any i nst al l at i on aut hor i zed by t he 
war r ant  wi t hi n a speci f i ed t i me no l onger  t han 10 
cal endar  days;   

( i i )  per f or m any i nst al l at i on aut hor i zed by t he 
war r ant  dur i ng t he dayt i me,  unl ess t he j udge f or  good 
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Such di r ect i on f r om t he Wi sconsi n l egi s l at ur e woul d be 

appr opr i at e and wel l  wi t hi n i t s pr ovi nce,  consi der i ng t hat  i t  

has pr evi ousl y set  f or t h pr ocedur es f or  aut hor i z i ng and 

execut i ng s i mi l ar  el ect r oni c sear ches,  such as t hose i nvol v i ng 

t he i nt er cept i on of  wi r e,  el ect r oni c,  and or al  communi cat i ons,  

see Wi s.  St at .  §§ 968. 28- 968. 31,  and t he use of  a pen r egi st er  

or  a t r ap and t r ace devi ce,  see Wi s.  St at .  §§ 968. 34- 968. 37.  

¶78 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  

 

                                                                                                                                                             
cause expr essl y aut hor i zes i nst al l at i on at  anot her  
t i me;  and  

( i i i )  r et ur n t he war r ant  t o t he j udge desi gnat ed i n 
t he war r ant .   

Fed.  R.  Cr i m.  P.  41( e) ( 2) ( C) .  
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¶79 ANNETTE KI NGSLAND ZI EGLER,  J.    ( concur r i ng) .   I  j oi n 

t he maj or i t y ' s concl usi on t hat  t he or der  aut hor i z i ng l aw 

enf or cement  t o i nst al l  and moni t or  a Gl obal  Posi t i oni ng Syst em 

( GPS)  t r acki ng devi ce on Sveum' s vehi c l e const i t ut ed a val i d 

war r ant  and t hat  l aw enf or cement ' s execut i on of  t he war r ant  was 

r easonabl e.   Maj or i t y op. ,  ¶3.   I  wr i t e separ at el y t o c l ar i f y 

t hat  i n t hi s case,  t he pol i ce of f i cer s appr opr i at el y sought  

j udi c i al  appr oval  because t hey i nt ended t o i nst al l  or  moni t or  

t he t r acki ng devi ce i n pr i vat e ar eas.   Gi ven t he compl exi t y and 

sophi st i cat i on of  GPS t r acki ng,  see,  e. g. ,  i d. ,  ¶¶61- 70,  I  

bel i eve t hat  t he Wi sconsi n l egi s l at ur e shoul d consi der  expr essl y  

r equi r i ng cour t  aut hor i zat i on of  t he i nst al l at i on and moni t or i ng 

of  such t r acki ng devi ces and shoul d consi der  l egi s l at i vel y 

set t i ng appr opr i at e par amet er s and st andar ds f or  t hei r  use.   

Sai d l egi s l at i ve act i on woul d be consi st ent  wi t h anal ogous 

Wi sconsi n st at ut es t hat  cur r ent l y r equi r e cour t  aut hor i zat i on of  

t he i nt er cept i on of  wi r e,  el ect r oni c,  or  or al  communi cat i ons,  

see Wi s.  St at .  §§ 968. 28- 968. 31,  and t he i nst al l at i on and use of  

a pen r egi st er  or  a t r ap and t r ace devi ce,  see Wi s.  St at .  

§§ 968. 34- 968. 37.   See al so 18 U. S. C.  § 3117 ( 2009) ;  Fed.  R.  

Cr i m.  P.  41.   However ,  pur suant  t o Uni t ed St at es v.  Knot t s,  460 

U. S.  276 ( 1983) ,  i t  r emai ns my posi t i on t hat  i nst al l i ng and 

moni t or i ng a GPS t r acki ng devi ce on a vehi c l e i n a publ i c ar ea 

does not  const i t ut e a sear ch or  sei zur e wi t hi n t he meani ng of  

t he Four t h Amendment .   See al so Uni t ed St at es v.  Gar ci a,  474 

F. 3d 994 ( 7t h Ci r .  2007) .  
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¶80 I n t hi s case,  t he pol i ce of f i cer s appr opr i at el y sought  

j udi c i al  appr oval  because t hey i nt ended t o i nst al l  or  moni t or  

t he t r acki ng devi ce i n pr i vat e ar eas.   That  poi nt  i s  made cl ear  

by Det ect i ve Mar y Ri cksecker ' s af f i davi t  and r equest  f or  

aut hor i zat i on t o pl ace and moni t or  t he GPS t r acki ng devi ce on 

Sveum' s vehi c l e.   She aver r ed i n r el evant  par t :  

[ I ] n or der  t o ef f ect i vel y conduct  t he l ong t er m 
sur vei l l ance of  t he Tar get  Vehi c l e,  your  af f i ant  or  
assi st ant  l aw enf or cement  per sonnel ,  may have t o ent er  
t he pr emi ses l ocat ed at  6685 Count y Tr unk K,  I owa 
Count y,  Wi sconsi n or  2426 Val l ey St r eet ,  Cr oss Pl ai ns,  
Dane Count y,  Wi sconsi n, 1 f or  t he pur pose of  i nst al l i ng,  
moni t or i ng,  mai nt ai ni ng and r et r i evi ng t he 
af or ement i oned Gl obal  Posi t i oni ng Syst em ( GPS)  
t r acki ng devi ce.  

 .  .  .  .  

.  .  .  [ Y] our  af f i ant  i s  of t en r equi r ed t o obt ai n a key 
t o oper at e t he vehi c l e f or  t empor ar y t i mes and move 
t he vehi c l e t o a secur e l ocat i on t o i nst al l  t he devi ce 
and t o open bot h t he engi ne compar t ment  and t he t r unk 
ar ea of  t he vehi c l e f or  i nst al l at i on.   Your  af f i ant  
r equest s per mi ssi on t o do t he above act s i n or der  t o 
secr et l y i nst al l  t he devi ce.  

Your  af f i ant  i s  awar e t hat  per sons i nvol ved i n 
cr i mi nal  act i v i t i es or  conspi r aci es mai nt ai n t he means 
and f r ui t s of  t hei r  v i ol at i ons,  of t en i n r emot e 
l ocat i ons i ncl udi ng gar ages,  homes and st or age 
sheds.  .  .  .   

.  .  .  .   

I t  i s  l i kel y  t hat  t he vehi c l e your  af f i ant  wi shes 
t o moni t or  wi l l  be t aken i nt o pr i vat e as wel l  as 
publ i c pl aces[ ; ]  t her ef or e your  af f i ant  r espect f ul l y 
r equest s t he cour t [ ' ] s  per mi ssi on t o i nst al l  and 
moni t or  t he t r acki ng devi ce i nsi de such pr i vat e and 
publ i c ar eas and t he af f i ant  r equest s per mi ssi on t o 

                                                 
1 The r ecor d r eveal s t hat  t hese addr esses ar e t he r esi dences 

of  Sveum' s s i st er  and mot her ,  r espect i vel y.  
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obt ai n a key t o oper at e t he mot or  vehi c l e,  i f  
necessar y,  and r equest s per mi ssi on t o use t he same 
met hods t o r et r i eve t he devi ce.  .  .  .   

Accor di ngl y,  i t  i s  c l ear  f r om Det ect i ve Ri cksecker ' s af f i davi t  

t hat  l aw enf or cement  i nt ended t o i nst al l  t he GPS t r acki ng devi ce 

on Sveum' s vehi cl e by ent er i ng a pr i vat e r esi dence and oper at i ng 

t he vehi c l e and i nt ended t o t r ack t he vehi c l e i nsi de pr i vat e 

l ocat i ons.   I ndeed,  t he c i r cui t  cour t ' s  or der  pr ovi des t hat  

" [ t ] hi s mat t er  came bef or e t he cour t  at  t he r equest  of  Det ect i ve 

Mar y Ri cksecker  t o pl ace and moni t or  an el ect r oni c t r acki ng 

devi ce on a vehi c l e t hat  may ent er  pr i vat e ar eas. "   Because 

Det ect i ve Ri cksecker  and her  accompanyi ng pol i ce of f i cer s 

i nt ended t o i nst al l  or  moni t or  t he t r acki ng devi ce on Sveum' s 

vehi c l e i n pr i vat e ar eas,  t hey appr opr i at el y sought  j udi c i al  

appr oval .   Absent  a war r ant  or  exi gent  c i r cumst ances,  t he 

moni t or i ng of  a t r acki ng devi ce i n a pr i vat e ar ea,  a l ocat i on 

not  open t o v i sual  sur vei l l ance,  v i ol at es t he Four t h Amendment  

r i ght s of  t hose who have a j ust i f i abl e i nt er est  i n t he pr i vacy 

of  t hat  ar ea.   Uni t ed St at es v.  Kar o,  468 U. S.  705,  714- 15 

( 1984) .   " At  t he r i sk of  bel abor i ng t he obvi ous,  pr i vat e 

r esi dences ar e pl aces i n whi ch t he i ndi v i dual  nor mal l y expect s  

pr i vacy f r ee of  gover nment al  i nt r usi on not  aut hor i zed by a 

war r ant ,  and t hat  expect at i on i s pl ai nl y one t hat  soci et y i s 

pr epar ed t o r ecogni ze as j ust i f i abl e. "   I d.  at  714.    

¶81 Feder al  j udges have expr ess aut hor i zat i on t o i ssue 

war r ant s f or  t he i nst al l at i on and use of  t r acki ng devi ces.   See 

18 U. S. C.  § 3117;  Fed.  R.  Cr i m.  P.  41( b) ( 4) .   The 2006 

amendment s t o Feder al  Rul e of  Cr i mi nal  Pr ocedur e 41 " r ef l ect [ ]  

t he v i ew t hat  i f  t he of f i cer s i nt end t o i nst al l  or  use t he 
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devi ce i n a const i t ut i onal l y pr ot ect ed ar ea,  t hey must  obt ai n 

j udi c i al  appr oval  t o do so. "   Fed.  R.  Cr i m.  P.  41( b)  advi sor y 

commi t t ee' s not e.   Upon r ecei pt  of  an af f i davi t  or  ot her  

i nf or mat i on,  an aut hor i zed f eder al  j udge " must  i ssue t he war r ant  

i f  t her e i s pr obabl e cause .  .  .  t o i nst al l  and use a t r acki ng 

devi ce. "   Fed.  R.  Cr i m.  P.  41( d) ( 1) .   I mpor t ant l y,  Rul e 41' s 

r equi r ement s f or  t r acki ng- devi ce war r ant s r ef l ect  t he compl exi t y 

and nuances of  GPS t r acki ng.   See,  e. g. ,  Fed.  R.  Cr i m.  P.  

41( e) ( 2) ( C)  ( pr ovi di ng t hat  a t r acki ng- devi ce war r ant  must  

" speci f y a r easonabl e l engt h of  t i me t hat  t he devi ce may be 

used, "  not  t o exceed 45 days f r om t he dat e t he war r ant  was 

i ssued,  and must  command t he of f i cer  t o compl et e i nst al l at i on 

" wi t hi n a speci f i ed t i me no l onger  t han 10 cal endar  days" ) ;  

41( f ) ( 2)  ( pr ovi di ng t hat  t he execut i ng of f i cer  must  r et ur n t he 

war r ant  t o t he desi gnat ed j udge and ser ve a copy on t he per son 

who was t r acked or  whose pr oper t y was t r acked " [ w] i t hi n 10 

cal endar  days af t er  t he use of  t he t r acki ng devi ce has ended" ) .  

¶82 Si mi l ar  t o Feder al  Rul e of  Cr i mi nal  Pr ocedur e 41 and 

consi st ent  wi t h or der s aut hor i z i ng t he i nt er cept i on of  wi r e,  

el ect r oni c,  or  or al  communi cat i ons,  see Wi s.  St at .  §§ 968. 28-

968. 31,  and t he i nst al l at i on and use of  a pen r egi st er  or  a t r ap 

and t r ace devi ce,  see Wi s.  St at .  §§ 968. 34- 968. 37,  t he Wi sconsi n 

l egi s l at ur e shoul d consi der  expr essl y pr ovi di ng f or  cour t  or der s 

aut hor i z i ng t he i nst al l at i on and moni t or i ng of  a t r acki ng devi ce 

and shoul d consi der  set t i ng appr opr i at e par amet er s.   Expr ess 

aut hor i zat i on and gui dance woul d al l evi at e t he pr obl ems t hat  
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ar i se when eval uat i ng t r acki ng- devi ce war r ant s under  our  gener al  

st at ut or y scheme on sear ch war r ant s.   See maj or i t y op. ,  ¶¶61- 70.  

¶83 Agai n,  i n t hi s case,  t he pol i ce of f i cer s appr opr i at el y 

sought  j udi c i al  appr oval  because t hey i nt ended t o i nst al l  or  

moni t or  t he t r acki ng devi ce on Sveum' s vehi c l e i n pr i vat e ar eas.   

Consequent l y,  I  j oi n t he maj or i t y ' s concl usi on t hat  t he or der  

aut hor i z i ng l aw enf or cement  t o i nst al l  and moni t or  a GPS 

t r acki ng devi ce on Sveum' s vehi c l e const i t ut ed a val i d war r ant  

and t hat  l aw enf or cement ' s execut i on of  t he war r ant  was 

r easonabl e.   However ,  i t  r emai ns my posi t i on t hat  i nst al l i ng and 

moni t or i ng a GPS t r acki ng devi ce on a vehi c l e i n a publ i c ar ea 

does not  const i t ut e a sear ch or  sei zur e wi t hi n t he meani ng of  
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t he Four t h Amendment . 2  Ther ef or e,  i n such i nst ances,  a sear ch 

war r ant ——whi l e cer t ai nl y desi r abl e——may not  be necessar y.   See 

Fed.  R.  Cr i m.  P.  41( b)  advi sor y commi t t ee' s not e ( pr ovi di ng t hat  

i f  l aw enf or cement  " i nt end[ s]  t o i nst al l  and use t he devi ce 

wi t hout  i mpl i cat i ng any Four t h Amendment  r i ght s ,  t her e i s no 

need t o obt ai n t he war r ant " ) .   Pl aci ng a GPS t r acki ng devi ce on 

                                                 
2 Numer ous ot her  cour t s have si mi l ar l y hel d.   See,  e. g. ,  

Uni t ed St at es v.  Gar ci a,  474 F. 3d 994,  996- 97 ( 7t h Ci r .  2007)  
( hol di ng t hat  t he Four t h Amendment  does not  l i mi t  t he use of  new 
t echnol ogy so l ong as t he t echnol ogy i s r eadi l y avai l abl e and 
mer el y a subst i t ut e f or  an act i v i t y t hat  i s  " unequi vocal l y not  a 
sear ch"  l i ke t r acki ng a vehi c l e on publ i c hi ghways) ;  Uni t ed 
St at es v.  McI ver ,  186 F. 3d 1119,  1126- 27 ( 9t h Ci r .  1999)  
( concl udi ng t hat  t he act  of  pl aci ng a magnet i zed t r acki ng devi ce 
on t he def endant ' s vehi c l e di d not  const i t ut e a sear ch and 
sei zur e because he had no r easonabl e expect at i on of  pr i vacy i n 
t he under car r i age of  hi s vehi c l e,  and t he devi ce di d not  
meani ngf ul l y i nt er f er e wi t h any possessor y i nt er est ) ;  Uni t ed 
St at es v.  Jones,  451 F.  Supp.  2d 71,  88 ( D. D. C.  2006)  ( deemi ng 
admi ssi bl e al l  dat a obt ai ned f r om a GPS t r acki ng devi ce pl aced 
on t he def endant ' s vehi c l e,  except  f or  t he dat a obt ai ned whi l e 
t he vehi c l e was par ked i n a pr i vat e gar age) ;  Uni t ed St at es v.  
Mor an,  349 F.  Supp.  2d 425,  467 ( N. D. N. Y.  2005)  ( concl udi ng t hat  
t he Four t h Amendment  was not  i mpl i cat ed by l aw enf or cement ' s 
at t achment  and use of  a GPS t r acki ng devi ce on t he def endant ' s 
vehi c l e because he " had no expect at i on of  pr i vacy i n t he 
wher eabout s of  hi s vehi c l e on a publ i c r oadway" ) ;  Osbor n v.  
Nevada,  44 P. 3d 523,  526 ( Nev.  2002)  ( hol di ng t hat  l aw 
enf or cement ' s war r ant l ess at t achment  of  an el ect r oni c moni t or i ng 
devi ce t o t he bumper  of  t he def endant ' s vehi c l e di d not  
const i t ut e an unr easonabl e sear ch or  sei zur e under  t he Nevada 
Const i t ut i on because t he def endant  " had nei t her  a subj ect i ve nor  
an obj ect i ve expect at i on of  pr i vacy i n t he bumper  of  hi s 
vehi c l e" ) ;  St one v.  Mar yl and,  941 A. 2d 1238,  1250 ( Md.  Ct .  Spec.  
App.  2008)  ( descr i bi ng t he GPS t r acki ng devi ce at t ached t o t he 
appel l ant ' s vehi c l e as " s i mpl y t he next  gener at i on of  t r acki ng 
sci ence and t echnol ogy f r om t he r adi o t r ansmi t t er  ' beeper '  i n 
Knot t s"  and concl udi ng t hat  i t s use di d not  i mpl i cat e t he Four t h 
Amendment  because " [ t ] he appel l ant  and hi s wi f e di d not  have a 
r easonabl e expect at i on of  pr i vacy i n t hei r  l ocat i on as t hey 
t r avel ed on publ i c t hor oughf ar es" ) .  
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t he under car r i age of  a vehi c l e whi l e t he vehi c l e i s par ked i n a 

publ i c ar ea does not  const i t ut e a sei zur e.   Gar ci a,  474 F. 3d at  

996 ( concl udi ng t hat  l aw enf or cement  " di d not  ' sei ze'  t he car  i n 

any i nt el l i gi bl e sense of  t he wor d"  because " [ t ] he devi ce di d 

not  af f ect  t he car ' s dr i v i ng qual i t i es,  di d not  dr aw power  f r om 

t he car ' s engi ne or  bat t er y,  di d not  t ake up r oom t hat  mi ght  

ot her wi se have been occupi ed by passenger s or  packages,  [ and]  

di d not  even al t er  t he car ' s appear ance" ) .   Mor eover ,  t r acki ng a 

vehi c l e i n publ i c ar eas does not  const i t ut e a sear ch,  Knot t s,  

460 U. S.  at  281- 85,  because " [ a]  per son t r avel l i ng i n an 

aut omobi l e on publ i c t hor oughf ar es has no r easonabl e expect at i on 

of  pr i vacy i n hi s movement s f r om one pl ace t o anot her , "  i d.  at  

281.   For  t hat  same r eason,  a per son dr i v i ng i n a vehi c l e has no 

r easonabl e expect at i on of  pr i vacy i n t he f act  t hat  he or  she 

ar r i ved on pr i vat e pr oper t y af t er  l eavi ng a publ i c r oadway.   I d.  

at  281- 82.   The dr i ver  vol unt ar i l y  conveys such movement  t o 

whoever  wi shes t o obser ve.   The Four t h Amendment  does not  

pr ohi bi t  l aw enf or cement  of f i cer s f r om augment i ng wi t h 

appr opr i at e t echnol ogy t hei r  nat ur al  abi l i t y  t o conduct  v i sual  

sur vei l l ance.   See i d.  at  282.  

¶84 I n summar y,  I  wr i t e separ at el y t o c l ar i f y t hat  i n t hi s 

case,  t he pol i ce of f i cer s appr opr i at el y sought  j udi c i al  appr oval  

because t hey i nt ended t o i nst al l  or  moni t or  t he t r acki ng devi ce 

i n pr i vat e ar eas.   Si mi l ar  t o Feder al  Rul e of  Cr i mi nal  Pr ocedur e 

41 and consi st ent  wi t h or der s aut hor i z i ng t he i nt er cept i on of  

wi r e,  el ect r oni c,  or  or al  communi cat i ons,  see Wi s.  St at .  

§§ 968. 28- 968. 31,  and t he i nst al l at i on and use of  a pen r egi st er  
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or  a t r ap and t r ace devi ce,  see Wi s.  St at .  §§ 968. 34- 968. 37,  I  

r espect f ul l y i nvi t e t he Wi sconsi n l egi s l at ur e t o consi der  

expr essl y pr ovi di ng f or  cour t  or der s aut hor i z i ng t he 

i nst al l at i on and moni t or i ng of  a t r acki ng devi ce and t o set  

appr opr i at e par amet er s.   However ,  i t  r emai ns my posi t i on t hat  

i nst al l i ng and moni t or i ng a GPS t r acki ng devi ce on a vehi c l e i n 

a publ i c ar ea does not  const i t ut e a sear ch or  sei zur e wi t hi n t he 

meani ng of  t he Four t h Amendment .  

¶85 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  
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¶86 SHI RLEY S.  ABRAHAMSON,  C. J.    ( di ssent i ng) .   I  assume,  

as does t he maj or i t y opi ni on,  t hat  a sear ch or  sei zur e occur r ed 

i n t he pr esent  case t hat  r equi r ed aut hor i zat i on by a war r ant .    

¶87 The maj or i t y t her ef or e must  det er mi ne t hat  t he ci r cui t  

cour t  Or der  aut hor i z i ng t he i nst al l at i on of  t he GPS i n t he 

pr esent  case " const i t ut ed"  a val i d sear ch war r ant  under  

Wi sconsi n l aw.   Ther ei n l i es t he pr obl em.   The Or der  does not  

meet  t he st at ut or y r equi r ement s of  a War r ant .   So,  t he next  

quest i on ar i ses:   Const r ui ng t he Or der  as a war r ant ,  ar e t he 

st at ut or y def ect s i n t he Or der  " t echni cal  i r r egul ar i t i es, "  whi ch 

ar e excused under  Wi s.  St at .  § 968. 22, 1 or  do t he def ect s r ender  

t he Or der ,  const r ued as a war r ant ,  voi d f r om t he begi nni ng,  t hat  

i s ,  does t hi s case pr esent  a voi d ab i ni t i o war r ant ?   

¶88 The l egi s l at ur e has gi ven us a c l ear ,  unambi guous 

answer .  

¶89 Wi sconsi n St at .  § 968. 15 st at es t hat  a sear ch war r ant  

must be execut ed and r et ur ned not  mor e t han f i ve days af t er  t he 

dat e of  i ssuance and t hat  i f  i t  i s  not executed within this time 

frame,  the warrant " shall be void and shal l  be r et ur ned t o t he 

j udge i ssui ng i t . "  ( Emphasi s added. )   

¶90 The Or der ,  as execut ed,  di d not  meet  t hi s c l ear  

st at ut or y r equi r ement .   Thi s Or der / War r ant  pur por t ed t o 

aut hor i ze t he r emoval  of  t he GPS " as soon as pr act i cabl e af t er  

                                                 
1 Wi sconsi n St at .  § 968. 22 pr ovi des:   

No evi dence sei zed under  a sear ch war r ant  shal l  be 
suppr essed because of  t echni cal  i r r egul ar i t i es not  
af f ect i ng t he subst ant i al  r i ght s of  t he def endant .  
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t he obj ect i ves of  t he sur vei l l ance ar e accompl i shed and not  

l at er  t han 60 days f r om t he dat e t he or der  i s s i gned. "   Thus,  

t he Or der  on i t s f ace ( and as i t  was execut ed)  v i ol at es t he 

mandat or y war r ant  r equi r ement s i n Wi s.  St at .  § 968. 15.   The 

l egi s l at ur e decl ar es such a war r ant  voi d.    

¶91 The Or der  i s t her ef or e voi d as a war r ant .   The 

l egi s l at ur e expr essl y t r eat s t he f ai l ur e t o compl y wi t h t he 

f i ve- day execut i on per i od as a f at al  f l aw.   I n ot her  wor ds,  t he 

l egi s l at ur e has expl i c i t l y  and pr e- empt i vel y i nst r uct ed j udges 

and cour t s not  t o t r eat  t he f i ve- day execut i on per i od as a 

" t echni cal  i r r egul ar i t y"  t hat  can be f or gi ven under  Wi s.  St at .  

§ 968. 22.   Sect i on 968. 15 pr ovi des as f ol l ows:  

§ 968. 15 Search Warrants; when executable. (1) A 
sear ch war r ant  must  be execut ed and r et ur ned not  mor e 
t han 5 days af t er  t he dat e of  i ssuance.    

( 2)  Any search warrant not executed within the time 
provided in sub. (1) shall be void and shal l  be 
r et ur ned t o t he j udge i ssui ng i t .  ( Emphasi s added. ) 2 

¶92 The Or der ' s 60- day aut hor i zat i on per i od i s 

i r r econci l abl e wi t h t he st at ut or y f i ve- day execut i on and r et ur n 

r equi r ement .   The Or der  was execut ed over  t he cour se of  t he 35 

                                                 
2 The Judi c i al  Counci l ' s  1969 not e t o t hi s pr ovi s i on appear s 

i n 1969 Wi s.  Laws ch.  255.   I t  st at es as f ol l ows:   

I t  i s  bel i eved t hat  t her e shoul d be some r easonabl e 
per i od i n whi ch a war r ant  shoul d be execut ed and 
r et ur ned.   Exper i ence t eaches t hat  nor mal l y sear ch 
war r ant s have l i t t l e ef f ect  i f  t hey ar e not  pr ompt l y 
ser ved.   They shoul d not  be hel d by an of f i cer  and 
ser ved at  hi s whi m.   Var i ous st at es have adopt ed t i mes 
di f f er ent  f r om t he f eder al  r equi r ement  i n F. R.  Cr .  P.  
41 ( d)  whi ch has a 10- day l i mi t at i on.   The Counci l ,  
af t er  consul t at i on wi t h l aw enf or cement  aut hor i t i es,  
f el t  5 days was a r easonabl e per i od.  
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days t hat  t he GPS was mai nt ai ned on t he vehi c l e and no r et ur n 

was ever  made t o t he j udge who i ssued t he Or der .   

 ¶93 The l aw enf or cement  of f i cer  seeki ng t he Or der  knew 

t hat  t he Or der  di d not  have st at ut or y suppor t .   I n her  af f i davi t  

and r equest  f or  aut hor i zat i on t o i nst al l  t he GPS,  Det ect i ve 

Ri cksecker  aver r ed t hat  t he St at e of  Wi sconsi n " has no expl i c i t  

st at ut e under  Chapt er  968 t hat  addr esses t he i ssue of  i nst al l i ng 

t r acki ng devi ces on pr i vat e pr oper t y. "   The ci r cui t  cour t  

s i gni ng t he Or der  l i kewi se knew t hat  t he Or der  di d not  sat i sf y 

t he st at ut or y r equi r ement s of  a war r ant .   The ci r cui t  cour t  

j udge char act er i zed t he Or der  as " most  aki n t o a sear ch war r ant "  

( emphasi s added) ,  t hus acknowl edgi ng t hat  t he j udge knew t he 

Or der  was not ,  i n f act  or  l aw,  a sear ch war r ant . 3  The maj or i t y 

di sr egar ds not  onl y t he st at ut or y war r ant  r equi r ement s but  al so 

t he candor ,  l egal  r easoni ng,  and common sense of  t he det ect i ve 

and ci r cui t  j udge who cr af t ed t hi s Or der .  

¶94 The l egi s l at ur e has decl ar ed t he Or der / War r ant  i n t he 

pr esent  case voi d.   What  par t  of  t he wor d " voi d"  doesn' t  t he 

maj or i t y under st and?  Why doesn' t  t he maj or i t y opi ni on f ol l ow 

t he l egi s l at ur e' s di r ect i ve? 

¶95 When a war r ant  i s voi d ab i ni t i o,  t he evi dence must  be 

suppr essed.   " [ S] uppr essi ng evi dence obt ai ned as a r esul t  of  

                                                 
3 At  t he c i r cui t  cour t ,  t he St at e al so ar gued t hat  t he Or der  

di d not  meet  t he st at ut or y r equi r ement s of  a war r ant .  

These f act s under mi ne any " good f ai t h"  ar gument  because 
bot h t he pol i ce and t he i ssui ng j udge r ecogni zed t hey wer e 
oper at i ng out si de t he st at ut or y war r ant  aut hor i zat i on.   Cont r a 
maj or i t y op. ,  ¶58 n. 13.  
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[ an]  unaut hor i zed,  def ect i ve war r ant  i s necessar y t o pr eser ve 

t he i nt egr i t y of  t he j udi c i al  pr ocess. "   St at e v.  Hess,  2010 WI  

82,  ¶3,  ___ Wi s.  2d ___,  ___ N. W. 2d ___. 

¶96 The maj or i t y ’ s deci s i on t oday may have f ar - r eachi ng 

consequences ext endi ng wel l  beyond GPS sur vei l l ance.   I f  war r ant  

r equi r ement s t hat  ar e mandat or y  i n t he st at ut es ar e r ender ed 

opt i onal  i n r eal i t y;  i f  f at al  f l aws ar e t r eat ed as mer e 

t echni cal  i r r egul ar i t i es;  i f  c l ear  st at ut or y l anguage i s i gnor ed 

wi t h r egar d t o GPS t r acki ng,  what  i s t o pr event  t he 

pr ol i f er at i on of  s i mi l ar  cour t  or der s whi ch,  under  t he gui se of  

a " war r ant "  but  wi t hout  st at ut or y basi s or  l i mi t at i on,  aut hor i ze 

a sweepi ng sear ch of  a home or  an of f i ce wi t hout  af f or di ng t he 

pr ot ect i ons expr essl y l ai d out  by t he l egi s l at ur e?  The 

maj or i t y ' s r at i onal e of f er s no l i mi t at i on on what  sear ches may 

be aut hor i zed out si de t he st at ut or y pr ovi s i ons.   The maj or i t y 

of f er s no answer  t o how such aut hor i zat i ons mi ght  be checked.  

¶97 I  coul d end t hi s di ssent  r i ght  her e.   I  addr ess t he 

r emai ni ng ar gument s t o r esol ve l i nger i ng doubt ,  i f  any,  about  

t he val i di t y of  t hi s Or der  i f  t r eat ed as a war r ant ,  and because 

a cont r ast  t o t he l egal  aut hor i zat i on f or  war r ant s and ot her  

sur vei l l ance or der s hi ghl i ght s t he l ack of  compl i ance wi t h any 

aut hor i z i ng l aw f or  t he GPS t r acki ng Or der  i n t he pr esent  case.  

¶98 The Or der  at  i ssue does not  meet  t he const i t ut i onal  or  

st at ut or y r equi r ement s f or  a sear ch war r ant .    

¶99 I  agr ee wi t h Sveum t hat  " t he Four t h Amendment  makes 

cl ear  t hat  mer e pr obabl e cause pl us a j udge' s s i gnat ur e do not  a 
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war r ant  make. " 4  Al t hough t he af f i davi t  demonst r at ed pr obabl e 

cause,  t he adequacy of  t he pr obabl e cause showi ng i s not  wi t hout  

doubt s because of  t he nat ur e of  t he GPS devi ce.  

¶100 The Or der  aut hor i zed t he pol i ce t o " pl ace an 

el ect r oni c t r ack i ng devi ce"  ont o Sveum' s vehi c l e ( l ocat ed on t he 

cur t i l age)  and al l owed t he pol i ce t o " ent er  and r eent er  t he 

vehi c l e .  .  .  t o i nst al l ,  use,  mai nt ai n and conduct  sur vei l l ance 

and moni t or i ng .  .  .  of  a mobi l e el ect r oni c t r acki ng devi ce. "   

However ,  pol i ce di d not  i nst al l  " a devi ce" ;  t hey i nst al l ed t hr ee 

GPS devi ces over  t he cour se of  t he sur vei l l ance.   Rat her  t han 

mer el y r epl aci ng t he bat t er y ever y 14 t o 21 days,  t he pol i ce 

chose t o r emove and r epl ace t he whol e devi ce.   Thus,  t he 

of f i cer s i nvaded Sveum' s vehi c l e t hr ee di st i nct  t i mes,  wher eas 

t he Or der ,  pur suant  t o a s i ngl e showi ng of  pr obabl e cause,  

appear s onl y t o have aut hor i zed one such i nvasi on. 5 

                                                 
4 Repl y Br i ef  of  Def endant - Appel l ant - Pet i t i oner  at  10.  

5 I n i nval i dat i ng a New Yor k eavesdr oppi ng st at ut e under  t he 
Four t h Amendment ,  t he Uni t ed St at es Supr eme Cour t  st at ed t hat  
st at ut or y " aut hor i zat i on of  eavesdr oppi ng f or  a t wo- mont h per i od 
i s t he equi val ent  of  a ser i es of  i nt r usi ons,  sear ches,  and 
sei zur es pur suant  t o a s i ngl e showi ng of  pr obabl e cause. "   
Ber ger  v.  New Yor k,  388 U. S.  41,  59 ( 1967) .   The aut hor i zat i on 
of  GPS t r acki ng f or  60 days on a s i ngl e showi ng of  pr obabl e 
cause suf f er s t he same i nf i r mi t y.  
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¶101 Wi t h r egar d t o ot her  st at ut or y def ect s,  I  wi l l  exami ne 

var i ous st at ut or y pr ovi s i ons.   I  begi n wi t h Wi sconsi n St at .  

§ 968. 10,  whi ch aut hor i zes a sear ch of  a per son,  obj ect  or  pl ace 

and a sei zur e when t he sear ch i s conduct ed as f ol l ows:  

( 1)  I nci dent  t o a l awf ul  ar r est ;  

( 2)  Wi t h consent ;  

( 3)  Pur suant  t o a val i d sear ch war r ant ;  

( 4)  Wi t h t he aut hor i t y and wi t hi n t he scope of  a 

r i ght  of  l awf ul  i nspect i on;  

( 5)  Pur suant  t o a sear ch dur i ng an aut hor i zed 

t empor ar y quest i oni ng as pr ovi ded i n s.  968. 25;  

or  

( 6)  As ot her wi se aut hor i zed by l aw.   

¶102 Subsect i ons ( 1) ,  ( 2) ,  ( 4) ,  and ( 5)  ar e i nappl i cabl e 

her e.   The sear ch i n t he pr esent  case i s val i d onl y i f  t he Or der  

i s a " val i d sear ch war r ant "  ( under  sub.  ( 3)  above)  or  i s 

" ot her wi se aut hor i zed by l aw"  ( under  sub.  ( 6)  above) .   The Or der  

                                                                                                                                                             
The GPS devi ce was i ni t i al l y  i nst al l ed on Apr i l  23,  2003;  

t he devi ce was r epl aced appr oxi mat el y t wo weeks l at er .   The 
col l ect ed GPS dat a r eveal ed i ncr i mi nat i ng evi dence f r om Apr i l  
25,  2003 and Apr i l  26,  2003,  dat es  bef or e t he devi ce was f i r st  
r epl aced.   That  evi dence shoul d have est abl i shed t hat  " t he 
obj ect i ves of  t he sur vei l l ance [ wer e]  accompl i shed. "   By t he 
Or der ' s own t er ms,  pol i ce wer e t hen obl i gat ed t o r emove t he 
devi ce " as soon as pr act i cabl e. "   I n f act ,  pol i ce r epl aced t he 
devi ce anot her  t i me af t er  t hi s showi ng.   The r epeat  
i nst al l at i ons cont i nui ng t o col l ect  dat a wel l  beyond t hat  t i me 
appear  t o have been unr easonabl e cont i nuat i ons of  t he or i gi nal  
sear ch under  t he t er ms of  t he Or der  i t sel f .   I ncr i mi nat i ng 
evi dence suf f i c i ent  t o demonst r at e Sveum' s st al k i ng had al r eady 
been obt ai ned and t he obj ect i ves of  t he sur vei l l ance 
accompl i shed.   
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i n t he pr esent  case does not  f i t  wi t hi n ei t her  sub.  ( 3)  or  sub.  

( 6) .    

¶103 Fi r st  exami ni ng Wi s.  St at .  § 968. 12( 3) ,  t he Or der  i s 

not  a " val i d sear ch war r ant "  because i t  does not  f i t  wi t hi n t he 

def i ni t i on of  " sear ch war r ant "  f ound i n Wi s.  St at .  § 968. 12( 1) .    

¶104 A sear ch war r ant  i s " an or der  s i gned by a j udge 

di r ect i ng a l aw enf or cement  of f i cer  t o conduct  a sear ch of  a 

desi gnat ed per son,  a desi gnat ed obj ect  or  a desi gnat ed pl ace f or  

t he pur pose of  sei z i ng desi gnat ed pr oper t y  or  k i nds of  

pr oper t y. "   As a t hr eshol d mat t er ,  t he Or der  i n t he pr esent  case 

was si gned by a j udge;  i t  di d di r ect  a l aw enf or cement  of f i cer  

t o act .   But  t he act  di r ect ed was not ,  i n t he wor ds of  t he 

st at ut e,  " t o conduct  a sear ch of  a desi gnat ed per son,  a 

desi gnat ed obj ect  or  a desi gnat ed pl ace f or  t he pur pose of  

sei z i ng desi gnat ed pr oper t y or  k i nds of  pr oper t y. "   I nst al l i ng 

t he GPS does not  f i t  wi t hi n a sear ch of  a desi gnat ed per son,  a 

desi gnat ed obj ect ,  or  a desi gnat ed pl ace. 6  Even i f  one const r ues 

                                                 
6 The maj or i t y unnecessar i l y  compl i cat es t he i ssue by 

decl i ni ng t o consi der  t he Or der  i n i t s ent i r et y and st r i k i ng 
t hose por t i ons t hat  aut hor i ze l aw enf or cement  of f i cer s t o,  among 
ot her  t hi ngs,  " sur r ept i t i ousl y ent er  and r eent er  t he vehi c l e and 
any bui l di ngs and st r uct ur es cont ai ni ng t he vehi c l e or  any 
pr emi ses on whi ch t he vehi c l e i s  l ocat ed .  .  .  . "   See maj or i t y  
op. ,  ¶50.   The maj or i t y so concl udes because " t her e i s no 
evi dence t hat  t hese ar eas wer e ever  sear ched,  and i t  does not  
appear  t hat  any evi dence was f ound i n t hem. "   Maj or i t y op. ,  ¶51.   
The maj or i t y does not  pause t o consi der  whet her  t he st r i cken 
por t i ons wer e suppor t ed by pr obabl e cause.   I d.  
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t he Or der  as t ar get i ng a sear ch of  a desi gnat ed obj ect  or  pl ace,  

i t  was not  " f or  t he pur posi ng of  sei z i ng desi gnat ed pr oper t y" 7 
                                                                                                                                                             

Thi s r easoni ng al so i gnor es t he f act  t hat  f or  pol i ce t o 
at t ach t he GPS devi ce t o Sveum' s vehi c l e,  t hey ent er ed t he 
pr emi ses on whi ch t he vehi c l e was l ocat ed.   The maj or i t y t r eat s 
as sever ed t he onl y l anguage of  t he or der  t hat  appear s t o have 
aut hor i zed t he of f i cer s t o " sur r ept i t i ousl y ent er  and 
r eent er  .  .  .  [ t he]  pr emi ses"  at  2426 Val l ey Road,  Cr oss Pl ai ns,  
wher e Sveum' s vehi c l e was l ocat ed,  t o i nst al l  t he GPS devi ces.   
I t  f ol l ows t hat  when pol i ce di d so,  t hey wer e act i ng out si de t he 
aut hor i zat i on of  t he Or der  as t he maj or i t y opi ni on now r eads t he 
Or der .    

By st r i k i ng t hi s por t i on of  t he Or der ,  t he maj or i t y r ender s 
t he Or der  ef f ect i vel y usel ess.   Yet ,  i t  somehow st i l l  mai nt ai ns 
t hat  t he por t i on of  t he Or der  t hat  aut hor i zed l aw enf or cement  
of f i cer s t o i nst al l ,  use,  and mai nt ai n a GPS t r acki ng devi ce  
r emai ns val i d,  and t hat  t he evi dence obt ai ned under  t hi s or der  
need not  be suppr essed.   See maj or i t y op. ,  ¶49.   The maj or i t y ' s 
r easoni ng seems i nt er nal l y i nconsi st ent .  

7 The r el evant  " pr oper t y subj ect  t o sei zur e"  i s set  f or t h i n 
Wi s.  St at .  § 968. 13.   GPS t r ack i ng woul d have t o be f i t  i nt o 
§ 968. 13( 1) ( c) :   

968. 13 Sear ch war r ant ;  pr oper t y subj ect  t o sei zur e.    

( 1)  A sear ch war r ant  may aut hor i ze t he sei zur e of  t he 
f ol l owi ng:  

( a)  Cont r aband,  whi ch i ncl udes wi t hout  l i mi t at i on 
because of  enumer at i on l ot t er y t i cket s,  gambl i ng 
machi nes or  ot her  gambl i ng devi ces,  l ewd,  obscene 
or  i ndecent  wr i t t en mat t er ,  pi ct ur es,  sound 
r ecor di ngs or  mot i on pi ct ur e f i l ms,  f or ged money 
or  wr i t t en i nst r ument s and t he t ool s,  di es,  
machi nes or  mat er i al s f or  maki ng t hem,  and 
cont r ol l ed subst ances,  as def i ned i n s.  
961. 01( 4) ,  and cont r ol l ed subst ance anal ogs,  as 
def i ned i n s.  961. 01( 4m) ,  and t he i mpl ement s f or  
smoki ng or  i nj ect i ng t hem.  Gambl i ng machi nes or  
ot her  gambl i ng devi ces possessed by a 
shi pbui l di ng busi ness t hat  compl i es wi t h s.  
945. 095 ar e not  subj ect  t o t hi s sect i on.  

( b)  Anyt hi ng whi ch i s t he f r ui t  of  or  has been 
used i n t he commi ssi on of  any cr i me.  
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unl ess t he dat a i nf or mat i on f i t s wi t hi n Wi s.  St at .  

§ 968. 13( 1) ( c) .    

¶105 Fur t her mor e,  t he Or der / War r ant  di d not  compl y wi t h 

Wi s.  St at .  § 968. 17( 1) ,  whi ch pr ovi des t hat  t he " r et ur n of  t he 

sear ch war r ant  shal l  be made wi t hi n 48 hour s af t er  execut i on t o 

t he c l er k desi gnat ed i n t he war r ant . "   Under  St at e v.  Mei er ,  60 

Wi s.  2d 452,  459,  210 N. W. 2d 685 ( 1973) ,  " f ai l ur e of  an of f i cer  

t o make r et ur n of  a sear ch war r ant  [ wi t hi n t he st at ut or y per i od 

of  48 hour s]  pr oper l y i ssued and ser ved wi l l  not  i nval i dat e t he 

sear ch war r ant ,  or  a sear ch and sei zur e made t her eunder ,  even 

wher e t he st at ut e r equi r es t he r et ur n wi t hi n a cer t ai n 

t i me .  .  .  "  ( emphasi s added) .   However ,  a cour t  or der  t hat  does 

not  make any pr ovi s i ons f or  such a r et ur n i s  not  a " sear ch 

war r ant  pr oper l y i ssued, "  as i t  f ai l s  t o meet  t he st at ut or y 

r equi r ement .   See Wi s.  St at .  § 968. 23 f or  t he i l l ust r at i ve f or m 

of  a sear ch war r ant ,  i ncl udi ng t he command t hat  t he l aw 

enf or cement  of f i cer  r et ur n t he war r ant  wi t hi n 48 hour s.   The 

r et ur n must  be " accompani ed by a wr i t t en i nvent or y of  any 

pr oper t y t aken, "  whi ch i n t he pr esent  case woul d amount  t o t he 

dat a col l ect ed by t he GPS t r acki ng devi ce.   

                                                                                                                                                             
( c)  Anyt hi ng ot her  t han document s whi ch may 
const i t ut e evi dence of  any cr i me.  

( d)  Document s whi ch may const i t ut e evi dence of  
any cr i me,  i f  pr obabl e cause i s shown t hat  t he 
document s ar e under  t he cont r ol  of  a per son who 
i s r easonabl y suspect ed t o be concer ned i n t he 
commi ssi on of  t hat  cr i me under  s.  939. 05( 2) .  

( 2)  I n t hi s sect i on,  " document s"  i ncl udes,  but  i s not  
l i mi t ed t o,  books,  paper s,  r ecor ds,  r ecor di ngs,  t apes,  
phot ogr aphs,  f i l ms or  comput er  or  el ect r oni c dat a.  
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¶106 The Or der  does not  sat i sf y t hese war r ant  r equi r ement s.   

No cl er k was desi gnat ed t o whom t he r et ur n was t o be made 48 

hour s af t er  execut i on.   See Wi s.  St at .  §§ 968. 17( 2) ,  . 23.   Ther e 

i s no r ecor d of  a r et ur n t o a c l er k or  t o t he cour t .    

¶107 These f ai l ur es v i ol at e t he t er ms of  Wi s.  St at .  

§§ 968. 17( 2)  and 968. 23 and under mi ne t he st at ut e' s i nt ended 

ef f ect .   Absent  compl i ance wi t h r et ur n pr ovi s i ons,  t he pol i ce 

wer e i mpl i c i t l y  gr ant ed unchecked di scr et i on i n t he use of  t he 

GPS dat a af t er  i t  was obt ai ned.   Thi s pr act i ce under mi nes t he 

st at ut or y pr ovi s i on f or  j udi c i al  super vi s i on,  whi ch i s t he 

i nt er est  pr ot ect ed by t he st at ut or y r et ur n r equi r ement s and 

whi ch guar ds agai nst  pot ent i al  abuses of  pol i ce aut hor i t y. 8  

Vi ol at i on of  t hi s pr ovi s i on r uns af oul  of  c l ear  st at ut or y 

r equi r ement s and of  l egi s l at i ve pur pose.    

¶108 Because t he Or der  i s not ,  i n my opi ni on,  a war r ant ,  

t he st at ut or y " r ecei pt "  r equi r ement  under  Wi s.  St at .  § 968. 18 

was vi ol at ed.   That  sect i on pr ovi des t hat  " [ a] ny l aw enf or cement  

of f i cer  sei z i ng any i t ems wi t hout  a sear ch war r ant  shal l  gi ve a 

r ecei pt  as soon as pr act i cabl e t o t he per son f r om whose 

possessi on t hey ar e t aken. " 9  No such r ecei pt  was gi ven t o Sveum.  

                                                 
8 The l egi s l at i ve hi st or y r eveal s  t hat  t he r et ur n pr ovi s i on 

i s " f or  t he pr ot ect i on of  bot h t he par t y whose pr oper t y was 
sei zed and t he of f i cer  maki ng t he sei zur e. "   Judi c i al  Counci l  
Not e t o Wi s.  Laws of  1969,  ch.  255.   See al so St at e v.  Mei er ,  60 
Wi s.  2d 452,  459,  201 N. W. 2d 685 ( 1973) .   

9 Sveum ar gues,  and I  agr ee,  t hat  t hi s r equi r ement  was not  
met  her e.   However ,  " [ f ] ai l ur e t o gi ve such r ecei pt  shal l  not  
r ender  t he evi dence sei zed i nadmi ssi bl e upon a t r i al . "   Wi s.  
St at .  § 968. 18.  
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¶109 These numer ous f ai l ur es t o compl y wi t h st at ut or y 

war r ant  r equi r ement s ar e f at al  t o t he maj or i t y ' s  cont ent i on t hat  

t he Or der  " const i t ut ed"  a war r ant  under  t he r equi r ement s of  t he 

l aw.   Al t hough Wi s.  St at .  § 968. 22 pr ovi des t hat  " [ n] o evi dence 

sei zed under  a sear ch war r ant  shal l  be suppr essed because of  

t echni cal  i r r egul ar i t i es not  af f ect i ng t he subst ant i al  r i ght s of  

t he def endant , "  t he st at ut or y v i ol at i ons t hat  I  have enumer at ed 

wer e not  mer e " t echni cal  i r r egul ar i t i es. "   Rat her ,  t hey wer e 

si gni f i cant  subst ant i ve depar t ur es f r om t he st at ut or y mandat es 

t hat  wer e desi gned t o pr ot ect  t he pr i vacy i nt er est s of  t he 

subj ect  of  a sear ch war r ant .   Vi r t ual l y al l  of  t he t i me 

l i mi t at i ons and pr ovi s i ons f or  j udi c i al  document at i on and not i ce 

pr ovi ded by t he st at ut e wer e br ushed asi de by t he pr ovi s i ons of  

t he Or der  her e,  whi ch pur por t ed t o gi ve pol i ce unf et t er ed 

di scr et i onar y sur vei l l ance aut hor i zat i on f or  up t o 60 days.   I t  

cannot  cr edi bl y be ar gued t hat  Sveum' s subst ant i al  r i ght s wer e 

not  af f ect ed as a r esul t .  

¶110 Fi nal l y,  even i f  one coul d ar gue t hat  each of  t hese 

st at ut or y def ect s i s by i t sel f  a t echni cal i t y,  t hei r  cumul at i ve 

ef f ect  af f ect s t he subst ant i al  r i ght s of  t he def endant .    The 

numer ous vi ol at i ons of  t he st at ut es gover ni ng war r ant s 

demonst r at e t hat  t hi s Or der  j ust  doesn' t  f i t  t he st at ut or y 
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mandat es of  a war r ant . 10  Because t he Or der  v i ol at es t he 

st at ut or y r equi r ement s of  a war r ant  and t hus cannot  const i t ut e a 

war r ant ,  any evi dence obt ai ned by t he Or der  shoul d be 

suppr essed.    

¶111 Suppr essi on i s necessar y " t o achi eve t he obj ect i ves of  

t he st at ut e .  .  .  . "   See St at e v.  Popenhagen,  2008 WI  55,  ¶62,  

309 Wi s.  2d 601,  749 N. W. 2d 611.    

¶112 Popenhagen i nvol ved a subpoena t hat  di r ect ed t he 

pr oduct i on of  document s;  t he subpoena vi ol at ed Wi s.  St at .  

§ 968. 135.   The cour t  concl uded t hat  because t he subpoena 

cont r avened t he st at ut e,  t he evi dence woul d be suppr essed.   

Popenhagen,  309 Wi s.  2d 601,  ¶62.   Si mi l ar l y,  i n t he pr esent  

case,  t he evi dence obt ai ned i n vi ol at i on of  t he war r ant  st at ut es 

shoul d be suppr essed i n or der  t o achi eve t he obj ect i ves of  t he 

st at ut es and t o di scour age cour t s and l aw enf or cement  f r om 

cr eat i vel y evadi ng t he war r ant  r equi r ement s set  f or t h by t he 

l egi s l at ur e by j ust i f y i ng sear ches and sur vei l l ance act i v i t i es 

under  ad hoc j udi c i al l y  cr af t ed r ul es and r equi r ement s.   

¶113 Law enf or cement  di d not hi ng mal i c i ous or  unr easonabl e 

her e.   The i nvest i gat i ng det ect i ve t ook a r esponsi bl e,  desi r abl e 

cour se i n t he pr esent  case.   Law enf or cement  went  t o a neut r al  

magi st r at e f or  aut hor i t y.   A wel l - gr ounded suppor t i ng af f i davi t  

                                                 
10 I t  i s  per mi ssi bl e t o aggr egat e er r or s t o det er mi ne t hei r  

over al l  i mpact .   Sever al  i ndi v i dual l y har ml ess er r or s may 
cumul at i vel y af f ect  t he def endant ' s subst ant i al  r i ght s.   St at e 
v.  Har r i s,  2008 WI  15,  ¶110,  307 Wi s.  2d 555,  745 N. W. 2d 397;  
St at e v.  Thi el ,  2003 WI  111,  ¶59,  264 Wi s.  2d 571,  665 
N. W. 2d 305;  Al var ez v.  Boyd,  225 F. 3d 820,  824 ( 7t h Ci r .  2000) ;  
Uni t ed St at es v.  Ri ver a,  900 F. 2d 1462,  1469 ( 10t h Ci r .  1990) ;  
Uni t ed St at es v.  Wal l ace,  848 F. 2d 1464,  1472 ( 9t h Ci r .  1988) .    
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was submi t t ed t o t he j udge,  admi t t i ng t hat  t her e was no 

st at ut or y aut hor i t y f or  a GPS war r ant .    

¶114 Nowher e i s t her e aut hor i t y f or  t he cour t  t o aut hor i ze 

t he sear ch conduct ed i n t he pr esent  case.   The Or der  i ssued 

woul d not  be a val i d sear ch war r ant  f or  a home or  an of f i ce,  and 

i t  i s  l i kewi se i nsuf f i c i ent  f or  t he sear ch under t aken her e.   

Cour t s and j udges do not  have f r ee- f l oat i ng aut hor i t y t o appr ove 

what ever  sear ches,  sei zur es,  or  novel  sur vei l l ance t echni ques 

pol i ce may wi sh t o pur sue.   The l aw pr ovi des speci f i c  

aut hor i zat i ons f or  war r ant s,  subj ect  t o speci f i c  l i mi t at i ons.   

The Or der  i n t hi s case f al l s out si de any i dent i f i ed sour ce of  

aut hor i zat i on.  

¶115 Because t he cour t  Or der  aut hor i z i ng t he i nst al l at i on 

of  t he GPS f ai l ed t o aut hor i ze " a sear ch of  a per son,  obj ect  or  

pl ace"  and a sei zur e " [ p] ur suant  t o a val i d sear ch war r ant "  as 

r equi r ed by Wi s.  St at .  § 968. 10( 3) ,  I  concl ude t hat  t he 

i nst al l at i on of  t he GPS on Sveum' s vehi c l e was a war r ant l ess 

sear ch and t hus was pr esumpt i vel y i nval i d. 11  The St at e bear s t he 

bur den of  pr ovi ng t he sear ch val i d under  some except i on t o t he 

war r ant  r equi r ement .   I t  has f ai l ed t o do so.    

                                                 
11 I n St at e v.  Pal l one,  2000 WI  77,  ¶29,  236 Wi s.  2d 162,  

613 N. W. 2d 568,  t he cour t  st at ed t hat  " [ a]  war r ant l ess sear ch i s 
per  se unr easonabl e unl ess one of  t he ' f ew speci f i cal l y 
est abl i shed and wel l - del i neat ed except i ons'  j ust i f i es t he 
sear ch.   The St at e bear s t he bur den of  pr ovi ng t hat  a 
war r ant l ess sear ch f al l s under  one of  t he est abl i shed 
except i ons. "   I d.  ( i nt er nal  c i t at i ons omi t t ed) .   I n t he pr esent  
case,  t he st at e makes no ef f or t  t o j ust i f y t he sear ch on t he 
basi s of  any r ecogni zed except i on t o t he need f or  a war r ant .  
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¶116 I  t ur n now t o Wi s.  St at .  § 968. 10( 6)  aut hor i z i ng a 

sear ch " as ot her wi se aut hor i zed by l aw. "   The i nst al l at i on and 

use of  a GPS t r acki ng devi ce ar e not  aut hor i zed by any l aw.  

¶117 No st at ut e aut hor i zes t he i ssuance of  t he Or der  i n t he 

pr esent  case.   I t  i s  not  aut hor i zed under  Wi s.  St at .  §§ 968. 27-

. 32,  gover ni ng t he pr ocedur e f or  obt ai ni ng an or der  t o i nt er cept  

wi r e,  el ect r oni c,  or  or al  communi cat i ons,  because § 968. 27( 4) ( d)  

def i nes el ect r oni c communi cat i ons t o excl ude any communi cat i on 

f r om a t r acki ng devi ce.   Even i f  t he GPS t r acki ng i n t he pr esent  

case wer e anal yzed as " i nt er cept i on of  wi r e,  el ect r oni c or  or al  

communi cat i ons, "  t he Or der  cont r avenes ot her  st at ut or y 

r equi r ement s.   Under  § 968. 30,  no or der  may aut hor i ze 

i nt er cept i on of  such communi cat i ons " f or  any per i od l onger  t han 

i s necessar y t o achi eve t he obj ect i ve of  t he aut hor i zat i on,  nor  

i n any event  l onger  t han 30 days. "   Wi s.  St at .  § 968. 30( 5) .   The 

Or der  i n t he pr esent  case i mper mi ssi bl y aut hor i zed sur vei l l ance 

f or  up t o 60 days.  

¶118 Wi sconsi n St at .  §§ 968. 34- . 37 r egul at i ng t he use of  

pen r egi st er s and t r ap- and- t r ace devi ces ar e l i kewi se not  

appl i cabl e her e.   The exi st ence of  t hese pr ovi s i ons aut hor i z i ng,  

subj ect  t o cer t ai n l i mi t s,  ot her  k i nds of  el ect r oni c 

sur vei l l ance and i nvest i gat i on s i mpl y hi ghl i ght s  exact l y what  i s 
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mi ssi ng i n t he pr esent  case:   any sour ce of  l egal  aut hor i t y 

under l y i ng t he Or der  pur por t i ng t o aut hor i ze GPS t r acki ng. 12 

¶119 No cl ai m i s made i n t he maj or i t y opi ni on or  by t he 

par t i es t hat  t he c i r cui t  cour t s have i nher ent  power  t o i ssue 

sear ch war r ant s.    

¶120 I n sever al  st at es t he not i on t hat  t he power  t o i ssue 

sear ch war r ant s may be i nher ent  i n t he cour t s or  st em f r om t he 

common l aw has been r ej ect ed;  j udi c i al  aut hor i t y t o i ssue sear ch 

war r ant s i s v i ewed as havi ng a st at ut or y sour ce,  subj ect  t o 

st at ut or y l i mi t at i ons. 13 

                                                 
12 Just i ce Cr ooks and Just i ce Zi egl er  obser ve t hat  f eder al  

cour t s have aut hor i zat i on t o i ssue war r ant s f or  i nst al l at i on of  
t r acki ng devi des under  18 U. S. C.  § 3117 and Fed.  R.  Cr i m.  Pr oc.  
41( b) ( 4) ,  but  acknowl edge t hat  Wi sconsi n has no anal ogous Rul es 
or  St at ut es.   See Just i ce Cr ooks'  concur r ence,  ¶77;  Just i ce 
Zi egl er ' s concur r ence,  ¶¶81- 82.  

13 See,  e. g. ,  Ci t y  of  Seat t l e v.  McCr eady,  868 P. 2d 134,  143 
( Wash.  1994)  ( decl i ni ng t o r ecogni ze t he i ssuance of  sear ch 
war r ant s as an i nher ent  const i t ut i onal  aut hor i t y and hol di ng 
t hat  sear ch war r ant s ar e " a f or m of  pr ocess whi ch i s t o be 
gover ned by st at ut e or  cour t  r ul e" ) ;  Mei er  v.  Sul hof f ,  360 
N. W. 2d 722,  726 ( I owa 1985)  ( " Because t her e i s no common- l aw 
r i ght  t o i ssue a sear ch war r ant ,  we concl ude t hat  we l ack t he 
aut hor i t y t o expand by j udi c i al  f i at  t he pur poses f i xed by t he 
l egi s l at ur e f or  whi ch sear ch war r ant s may l awf ul l y i ssue. " )  
( i nt er nal  c i t at i ons omi t t ed) ;  St at e v.  Baker ,  160 S. E. 2d 556,  
556- 57 ( S. C.  1968)  ( " Ther e i s no common l aw r i ght  t o i ssue 
sear ch war r ant s.   The i ssui ng aut hor i t y i s subj ect  t o t he 
const i t ut i onal  pr ohi bi t i on agai nst  unr easonabl e sear ches and 
sei zur es .  .  .  and subj ect  t o st at ut or y cont r ol . " ) .    

The Uni t ed St at es Supr eme Cour t ,  i n a case chal l engi ng pen 
r egi st er  sur vei l l ance,  concl uded t hat  f eder al  di st r i ct  cour t s 
had t he power  t o aut hor i ze such sur vei l l ance under  Fed.  R.  Cr i m.  
Pr oc.  41,  whi ch r egul at es sear ches and sei zur es.   Uni t ed St at es 
v.  New Yor k Tel .  Co. ,  434 U. S.  159,  170 ( 1977) .   The cour t  
expl ai ned:  
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¶121 El ect r oni c sur vei l l ance i s upon us,  r ai s i ng 

s i gni f i cant  and r api dl y emer gi ng pr i vacy i ssues.   A devi ce i n 

common usage,  such as your  cel l  phone,  mi ght  be used t o t r ack 

your  wher eabout s.   The l aw wi l l  have t o t ackl e each new 

chal l enge as i t  ar i ses.   Cour t s may pr ovi de answer s t o some 

pr obl ems;  ot her s wi l l  r equi r e l egi s l at i ve sol ut i ons.    

¶122 I n t he pr esent  case,  we addr ess GPS t r acki ng of  a 

per sonal  vehi c l e.   Sear ches and expect at i ons of  pr i vacy i n a 

per sonal  mot or  vehi c l e ar e an ar ea wher e t he case l aw pr ovi des 

at  l east  a sound poi nt  of  depar t ur e.   The l esson i s t hat  cour t s 

shoul d not  f r eel y per mi t  sear ches t hat  i nf r i nge on r ecogni zed 

pr i vacy i nt er est s i n t hi s ar ena.    

¶123 " An i ndi v i dual  oper at i ng or  t r avel i ng i n an aut omobi l e 

does not  l ose al l  r easonabl e expect at i on of  pr i vacy s i mpl y 

because t he aut omobi l e and i t s  use ar e subj ect  t o gover nment  

                                                                                                                                                             
Our  concl usi on t hat  Rul e 41 aut hor i zes t he use of  pen 
r egi st er s under  appr opr i at e c i r cumst ances i s suppor t ed 
by Fed.  Rul e Cr i m.  Pr oc.  57( b) ,  whi ch pr ovi des:  " I f  no 
pr ocedur e i s speci f i cal l y pr escr i bed by r ul e,  t he 
cour t  may pr oceed i n any l awf ul  manner  not  
i nconsi st ent  wi t h t hese r ul es or  wi t h any appl i cabl e 
st at ut e. "   Al t hough we need not  and do not  deci de 
whet her  Rul e 57( b)  by i t sel f  woul d aut hor i ze t he 
i ssuance of  pen r egi st er  or der s,  i t  r ei nf or ces our  
concl usi on t hat  Rul e 41 i s suf f i c i ent l y br oad t o 
i ncl ude sei zur es of  i nt angi bl e i t ems such as di al  
i mpul ses r ecor ded by pen r egi st er s as wel l  as t angi bl e 
i t ems.   

Wi sconsi n has not  adopt ed an anal ogue of  Rul e 41.  

Some st at es,  i ncl udi ng Col or ado and Mai ne,  have si mi l ar l y 
br oadened by cour t  r ul e t he gr ounds f or  i ssuance of  sear ch 
war r ant s.   See,  e. g. ,  Peopl e v.  Leahy,  484 P. 2d 778 ( Col o.  
1970) ;  St at e v.  Cadi gan,  249 A. 2d 750 ( Me.  1969) .   
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r egul at i on. " 14  I n Ar i zona v.  Gant ,  129 S.  Ct .  1710,  1720 ( 2009) ,  

t he Uni t ed St at es Supr eme Cour t  r ecent l y r eaf f i r med t hat  " t he 

[ mot or i st ' s  pr i vacy i nt er est  i n hi s vehi c l e i s]  i mpor t ant  and 

deser vi ng of  const i t ut i onal  pr ot ect i on. "   

¶124 Her e,  l aw enf or cement  t r acked t he mot i on and movement s 

of  Sveum' s car  wi t h a GPS devi ce,  enabl i ng i ncr eased pol i ce 

sur vei l l ance t hat  i n ear l i er  t i mes woul d have been physi cal l y,  

l ogi st i cal l y,  and f i nanci al l y i mpossi bl e.   

¶125 GPS l ocat i onal  t r acki ng does not  s i mpl y r epl ace vi sual  

sur vei l l ance.   Law enf or cement  of f i cer s coul d not ,  as a 

pr act i cal  mat t er ,  t r ack t he vehi c l e t hr ough vi sual  sur vei l l ance 

al one. 15  As t he New Yor k Cour t  of  Appeal s expl ai ned:   

                                                 
14 Del awar e v.  Pr ouse,  440 U. S.  648,  662- 63 ( 1979)  

( r ef er r i ng t o Adams v.  Wi l l i ams,  407 U. S.  143,  146 ( 1972) ) .   

15 I n her  concur r ence,  Just i ce Zi egl er  concl udes t hat  GPS 
sur vei l l ance of  a pr i vat e vehi c l e i s not  a const i t ut i onal  sear ch 
or  sei zur e so l ong as t he i nst al l at i on and moni t or i ng ar e i n 
publ i c ar eas and t her ef or e t hat  a war r ant  or  cour t  aut hor i zat i on 
" may not  be necessar y. "   Just i ce Zi egl er ' s char act er i zat i on i s  
t hat  t hi s sur vei l l ance const i t ut es " augment i ng wi t h appr opr i at e 
t echnol ogy t hei r  [ l aw enf or cement  of f i cer s ' ]  nat ur al  abi l i t y  t o 
conduct  v i sual  sur vei l l ance. "   The next  quest i ons become,  " What  
i s ' appr opr i at e t echnol ogy' ?"  and " What  i s meant  by ' t he nat ur al  
abi l i t y  t o conduct  v i sual  sur vei l l ance' ?"   What  ar e t he 
" l i mi t s .  .  .  upon t hi s power  of  t echnol ogy t o shr i nk t he r eal m 
of  guar ant eed pr i vacy" ?  See Kyl l o v.  Uni t ed St at es,  533 U. S.  
27,  34 ( 2001) .  
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" GPS i s not  a mer e enhancement  of  human sensor y 
capaci t y,  i t  f aci l i t at es a new t echnol ogi cal  
per cept i on of  t he wor l d i n whi ch t he si t uat i on of  any 
obj ect  may be f ol l owed and exhaust i vel y r ecor ded over ,  
i n most  cases,  a pr act i cal l y unl i mi t ed per i od.  .  .  .  

Di scl osed i n t he dat a r et r i eved .  .  .  wi l l  be t r i ps,  
t he i ndi sput abl y pr i vat e nat ur e of  whi ch t akes l i t t l e 
i magi nat i on t o conj ur e:  t r i ps t o t he psychi at r i st ,  t he 
pl ast i c sur geon,  t he abor t i on c l i ni c,  t he AI DS 
t r eat ment  cent er ,  t he st r i p c l ub,  t he cr i mi nal  def ense 
at t or ney,  t he by- t he- hour - mot el ,  t he uni on meet i ng,  
t he mosque,  synagogue or  chur ch,  t he gay bar  and on 
and on.   What  t he t echnol ogy yi el ds and r ecor ds i s a 
hi ghl y det ai l ed pr of i l e .  .  .  . 16   

¶126 I  r ecogni ze t hat  t he pr obl ems pr esent ed by 

t echnol ogi cal l y assi st ed physi cal  sur vei l l ance ar e compl ex and 

t hat  t he i nt er est s of  pr i vacy and cr i me det ect i on ar e 

subst ant i al .   The war r ant  st at ut es ar e car ef ul l y cr af t ed t o 

pr ot ect  pr i vacy and l aw enf or cement  i nt er est s.   These st at ut es 

have l ong and ef f ect i vel y gover ned sear ches and sei zur es i n 

                                                                                                                                                             
Just i ce Zi egl er ' s anal ysi s r el i es on t he r adi o " beeper "  

cases,  Just i ce Zi egl er ' s concur r ence,  ¶¶79- 80 ( c i t i ng Uni t ed 
St at es v.  Kar o,  468 U. S.  705,  714- 15 ( 1984) ;  Uni t ed St at es v.  
Knot t s,  460 U. S.  276 ( 1983) ) .   She al so c i t es Uni t ed St at es v.  
Gar ci a,  474 F. 3d 994,  996- 97 ( 7t h Ci r .  2007) ,  and ot her  cases 
t hat  f ol l ow si mi l ar  l ogi c.   Al t hough t he i ssue i s not  deci ded by  
t he cour t  t oday,  i t  i s  wor t h not i ng t hat  ot her  cour t s have 
di sagr eed wi t h t hi s anal ysi s,  det er mi ni ng t hat  GPS t r acki ng i s  
di st i ngui shabl e f r om t he f or m of  t r acki ng addr essed i n t he 
" beeper "  cases.   See,  e. g. ,  Peopl e v.  Weaver ,  909 N. E. 2d 1195 
( N. Y.  2009) ;  St at e v.  Jackson,  76 P. 3d 217,  223 ( Wash.  2003)  
( " We per cei ve a di f f er ence bet ween t he ki nd of  uni nt er r upt ed,  
24- hour  a day sur vei l l ance possi bl e t hr ough use of  a GPS devi ce,  
whi ch does not  depend upon whet her  an of f i cer  coul d i n f act  have 
mai nt ai ned vi sual  cont act  over  t he t r acki ng per i od,  and an 
of f i cer ' s use of  bi nocul ar s or  a f l ashl i ght  t o augment  hi s or  
her  senses; "  a GPS devi ce " does not  mer el y augment  t he of f i cer s '  
senses,  but  r at her  pr ovi des a t echnol ogi cal  subst i t ut e f or  
t r adi t i onal  v i sual  t r acki ng. " ) .   

16 Peopl e v.  Weaver ,  909 N. E. 2d 1195,  1199 ( N. Y.  2009)  
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Wi sconsi n.   The cour t s,  and especi al l y t hi s cour t ,  shoul d not  do 

vi ol ence t o t hese " br ead and but t er "  l aw enf or cement  st at ut es i n 

an i l l - advi sed at t empt  t o bend cl ear  and wel l - est abl i shed l aw t o 

f i t  novel  and f ast - changi ng t echnol ogy.   The myr i ad of  

t echni cal ,  l egal  and pol i cy i ssues i nvol ved i n el ect r oni c 

sur vei l l ance l end t hemsel ves t o l egi s l at i ve r esol ut i on,  not  ad 

hoc j udi c i al  aut hor i zat i ons or  a bewi l der i ngl y compl ex j udi c i al  

at t empt  t o shoehor n t he possi bi l i t i es of  new sur vei l l ance 

t echnol ogi es i nt o t he par amet er s of  st at ut es t hat  wer e never  

meant  t o accommodat e t hem.  

¶127 For  t he r easons set  f or t h,  I  concl ude t hat  t her e was 

no war r ant .   The const i t ut i on and st at ut es have been vi ol at ed.  

The evi dence shoul d be suppr essed.  

¶128 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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