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APPEAL f r om or der s of  t he Ci r cui t  Cour t  f or  Fond du Lac 

Count y,  Pet er  L.  Gr i mm,  Judge.   Or der  denyi ng mot i on t o amend 

af f i r med;  or der  denyi ng mot i on t o r ecuse af f i r med;  or der  of  t he 

cour t  of  appeal s desi gnat i ng t he ci r cui t  cour t  an i nt er venor -

r espondent  r emanded t o t he cour t  of  appeal s f or  f ur t her  

pr oceedi ngs.    

 

¶1 N.  PATRI CK CROOKS,  J.     Thi s case i s bef or e t he cour t  

on cer t i f i cat i on f r om t he cour t  of  appeal s pur suant  t o Wi s.  
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St at .  § ( Rul e)  809. 61 ( 2007- 08) . 1  I t  cent er s on a pl ea agr eement  

t hat  t he Fond du Lac Count y Ci r cui t  Cour t  r ej ect ed,  and i t  

pr esent s t hr ee r el at ed quest i ons.   Fi r st ,  under  what  

c i r cumst ances may a c i r cui t  cour t  r ej ect  a pl ea agr eement ?  

Second,  what  f act or s may a cour t  consi der  when i t  r evi ews a pl ea 

agr eement ?  I n answer i ng t he second quest i on,  we ar e asked t o 

addr ess whet her  t he v i ews of  l aw enf or cement  may be among t he 

f act or s consi der ed.  

¶2 Thi r d,  as a cor ol l ar y t o t hose t wo quest i ons,  we must  

det er mi ne whet her  a j udge who has r ej ect ed a pl ea agr eement  must  

t hen aut omat i cal l y wi t hdr aw f r om f ur t her  par t i c i pat i on i n t he 

mat t er ,  and,  i f  not ,  whet her  t he c i r cumst ances of  t hi s case at  

t hi s poi nt  r equi r e such a r ecusal .  

¶3 The f i r st  t wo quest i ons pr esent ed by t hi s case ar e 

answer ed by Wi s.  St at .  § 971. 292 ( whi ch per mi t s amendment  of  t he 

                                                 
1 " Bypass by cer t i f i cat i on of  cour t  of  appeal s  or  upon 

mot i on of  supr eme cour t .   The supr eme cour t  may t ake 
j ur i sdi ct i on of  an appeal  or  ot her  pr oceedi ng i n t he cour t  of  
appeal s upon cer t i f i cat i on by t he cour t  of  appeal s or  upon t he 
supr eme cour t ' s  own mot i on.   The supr eme cour t  may r ef use t o 
t ake j ur i sdi ct i on of  an appeal  or  ot her  pr oceedi ng cer t i f i ed t o 
i t  by t he cour t  of  appeal s. "   Wi s.  St at .  § ( Rul e)  809. 61.   Al l  
subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007-
08 ver si on unl ess ot her wi se i ndi cat ed.  

2 Wi s.  St at .  § 971. 29 st at es,   

Amendi ng t he char ge.  ( 1)  A compl ai nt  or  i nf or mat i on 
may be amended at  any t i me pr i or  t o ar r ai gnment  
wi t hout  l eave of  t he cour t .  ( 2)  At  t he t r i al ,  t he 
cour t  may al l ow amendment  of  t he compl ai nt ,  i ndi ct ment  
or  i nf or mat i on t o conf or m t o t he pr oof  wher e such 
amendment  i s not  pr ej udi c i al  t o t he def endant .  Af t er  
ver di ct  t he pl eadi ng shal l  be deemed amended t o 
conf or m t o t he pr oof  i f  no obj ect i on t o t he r el evance 



No.  2008AP755- CR   

 

3 
 

char ge wi t hout  j udi c i al  appr oval  onl y pr i or  t o ar r ai gnment )  and 

est abl i shed pr ecedent  concer ni ng t he ci r cui t  cour t ' s  i nher ent  

aut hor i t y t o r ej ect  a pl ea t hat  i s not  i n t he publ i c i nt er est .   

Thus,  a c i r cui t  cour t  must  r evi ew a pl ea agr eement  i ndependent l y 

and may,  i f  i t  appr opr i at el y exer ci ses i t s di scr et i on,  r ej ect  

any pl ea agr eement  t hat  does not ,  i n i t s v i ew,  ser ve t he publ i c 

i nt er est .   That  r evi ew i s anal ogous t o t he cour t ' s  i ndependent  

det er mi nat i on t hat  a f act ual  basi s exi st s f or  t he pl ea and i t s 

i ndependent  det er mi nat i on pur suant  t o Wi s.  St at .  § 971. 08( 1)  

t hat  t he pl ea i s  made knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y ;  

such i ndependent  det er mi nat i ons ar e saf eguar ds bui l t  i nt o our  

syst em t o pr ot ect  t he i nt egr i t y  of  t he pl ea pr ocess.   When a 

cour t  det er mi nes i ndependent l y whet her  a pl ea i s i n t he publ i c 

i nt er est ,  i t  i s  no mor e a r ef l ect i on on t he pr osecut or ' s 

i nt egr i t y or  j udgment  t han when i t  det er mi nes i ndependent l y t hat  

a f act ual  basi s suppor t s t he pl ea.    

¶4 As f or  t he f act or s a cour t  may consi der  when i t  makes 

t hat  i ndependent  det er mi nat i on,  we r ei t er at e,  as ot her  cour t s  

have done,  t hat  t he publ i c i nt er est  i s  a consi der at i on t hat  i s 

not  capabl e of  pr eci se out l i nes.   Accor di ngl y,  t he f act or s t hat  

a cour t  may wei gh when def i ni ng t he publ i c i nt er est  i nvol ved 

wi l l  var y f r om case t o case.   One appr opr i at e f act or  among many 

may wel l  be t he v i ewpoi nt  of  l aw enf or cement ;  a cour t ' s  

                                                                                                                                                             
of  t he evi dence was t i mel y r ai sed upon t he t r i al .  ( 3)  
Upon al l owi ng an amendment  t o t he compl ai nt  or  
i ndi ct ment  or  i nf or mat i on,  t he cour t  may di r ect  ot her  
amendment s t her eby r ender ed necessar y and may pr oceed 
wi t h or  post pone t he t r i al .    
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consi der at i on of  t hat  f act or  i n i t s anal ysi s does not  

aut omat i cal l y i nval i dat e i t s ul t i mat e deci s i on wi t h r egar d t o 

t he pl ea.    

¶5 Fi nal l y,  i n answer  t o t he quest i ons about  r equi r ed 

r ecusal ,  we concl ude t hat  a cour t ' s  r ej ect i on of  a pl ea does not  

i n and of  i t sel f  become a " per sonal  i nt er est  i n t he out come of  

t he mat t er , "  and Wi s.  St at .  § 757. 19( 2) ( f ) 3  i s  not  i mpl i cat ed 

her e. 4  We ar e unabl e t o ascer t ai n on t hi s r ecor d whet her  i n t he 

cour se of  t he appeal  Judge Gr i mm has become a par t y t o t hi s 

case, 5 i n whi ch event  i t  appear s t hat  Wi s.  St at .  § 757. 19( 2) ( b) 6 

                                                 
3 Wi s.  St at .  § 757. 19( 2) ( f )  pr ovi des,  " Any j udge shal l  

di squal i f y hi msel f  or  her sel f  f r om any ci v i l  or  cr i mi nal  act i on 
or  pr oceedi ng .  .  .  [ w] hen a j udge has a 
s i gni f i cant  .  .  .  per sonal  i nt er est  i n t he out come of  t he 
mat t er . "  

4 Conger  advances anot her  ar gument  f or  t he c i r cui t  cour t ' s  
r ecusal  as wel l :  t hat  t he c i r cui t  cour t ' s  consi der at i on her e of  
l aw enf or cement ' s v i ew of  t he pl ea was a v i ol at i on of  t he r ul e 
set  f or t h i n St at e v.  Mat son,  2003 WI  App 253,  ¶27,  268 Wi s.  2d 
725,  674 N. W. 2d 51 ( hol di ng t hat  a l et t er  submi t t ed t o t he cour t  
by t he i nvest i gat i ng det ect i ve r ecommendi ng a sent ence l engt h 
const i t ut ed a br each of  a pl ea agr eement  t hat  had i ncl uded a 
j oi nt  sent enci ng r ecommendat i on) .   When t he St at e br eaches a 
pl ea agr eement ,  t he def endant  i s ent i t l ed t o wi t hdr aw t he pl ea 
or  t o be r esent enced bef or e a di f f er ent  j udge.   I d. ,  ¶¶ 33- 34.   
Because we concl ude t hat  v i ews of  l aw enf or cement  may be an 
appr opr i at e f act or  i n det er mi ni ng whet her  a pl ea ser ves t he 
publ i c i nt er est ,  and t hat  consi der i ng l aw enf or cement  v i ews as 
one f act or  at  a pl ea hear i ng i s di f f er ent  f r om consi der i ng l aw 
enf or cement  v i ews about  t he pr oper  l engt h of  a sent ence,  we see 
no vi ol at i on of  Mat son her e and t hus no gr ounds f or  r ecusal  on 
t hat  basi s.    

5 The ci r cumst ances sur r oundi ng what  may or  may not  be t he 
ci r cui t  cour t  j udge' s desi gnat i on as a par t y i n t hi s case ar e 
expl ai ned mor e f ul l y at  ¶¶ 46- 47,  i nf r a.  
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woul d now r equi r e hi s r ecusal  f r om f ur t her  par t i c i pat i on i n t hi s 

case.   Because t he r ecor d i s undevel oped as t o t hat  quest i on,  we 

r emand t o t he cour t  of  appeal s t he i ssue of  whet her ,  as a mat t er  

of  l aw,  Judge Gr i mm has now become a par t y or  ami cus.   We t hen 

expect  a r emand t o t he c i r cui t  cour t  f or  a deci s i on under  Wi s.  

St at .  § 757. 19( 2)  i n r egar d t o r ecusal .  

¶6 We t her ef or e af f i r m t he or der  of  t he c i r cui t  cour t  

denyi ng t he mot i on t o amend t he i nf or mat i on pur suant  t o t he pl ea 

agr eement .   The or der  denyi ng Conger ' s mot i on seeki ng t he 

cour t ' s  r ecusal  was al so pr oper l y deni ed.   However ,  we r emand 

t he i ssue of  whet her  Judge Gr i mm has now become a par t y or  

ami cus and whet her  r ecusal  i s  now r equi r ed.    

I .  BACKGROUND 

A.  The Ci r cui t  Cour t  

¶7 Thi s case ar i ses f r om t he r ej ect i on by t he Fond du Lac 

Count y Ci r cui t  Cour t ,  t he Honor abl e Pet er  L.  Gr i mm pr esi di ng,  of  

a pl ea agr eement  t hat  had been negot i at ed by t he pr osecut or  and 

t he def endant ,  Joshua D.  Conger .   The cour t  of  appeal s,  i n i t s 

cer t i f i cat i on of  t he appeal  t o t hi s cour t ,  set  f or t h t he 

under l y i ng f act s:  

The def endant ,  Joshua D.  Conger ,  was char ged wi t h 
possessi on wi t h i nt ent  t o del i ver  mor e t han 200 gr ams 
but  l ess t han 1000 gr ams of  mar i j uana wi t hi n 1000 f eet  

                                                                                                                                                             
6 Wi s.  St at .  § 757. 19( 2) ( b)  st at es,  " Any j udge shal l  

di squal i f y hi msel f  or  her sel f  f r om any ci v i l  or  cr i mi nal  act i on 
or  pr oceedi ng .  .  .  [ w] hen a j udge i s a par t y or  a mat er i al  
wi t ness,  except  t hat  a j udge need not  di squal i f y hi msel f  or  
her sel f  i f  t he j udge det er mi nes t hat  any pl eadi ng pur por t i ng t o 
make hi m or  her  a par t y i s f al se,  sham or  f r i vol ous. "  
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of  a par k,  a Cl ass H f el ony,  Wi s.  St at .  ch.  961,  and 
possessi on of  dr ug par apher nal i a,  Wi s.  St at .  
§ 961. 573( 1) .   The pol i ce f ound f or t y- ei ght  
i ndi v i dual l y wr apped baggi es of  mar i j uana t ot al i ng 774 
gr ams,  hi dden behi nd a cei l i ng t i l e i n t he home Conger  
shar ed wi t h hi s gi r l f r i end and a t hi r d per son.   The 
of f i cer s al so f ound a di gi t al  scal e,  a box of  sandwi ch 
baggi es,  and “ a l ar ge amount ”  of  mar i j uana st ems.   
Conger  al so appar ent l y t ol d a pol i ce of f i cer  t hat  he 
owed $2900 t o a dr ug suppl i er .    

The par t i es negot i at ed a pl ea agr eement ,  whi ch r educed 
t he f el ony char ge t o t hr ee count s of  mi sdemeanor  
possessi on of  mar i j uana wi t h i nt ent  t o del i ver ,  and 
t he dr ug par apher nal i a char ge was t o be di smi ssed and 
r ead- i n.   When t he pl ea agr eement  was pr esent ed t o t he 
cour t ,  t he St at e expl ai ned t hat  t he deci s i on t o r educe 
t he char ge was based on t he f act s t hat  Conger  was 
t went y- t wo at  t he t i me of  t he of f ense wi t h no pr i or  
r ecor d,  t he dr ugs wer e f ound i n t he cei l i ng of  a 
shar ed r esi dence,  hi s gi r l f r i end was al so bei ng 
pr osecut ed,  Conger  had not  admi t t ed t hat  t he dr ugs 
wer e hi s,  Conger  had been doi ng wel l  on bai l  and had 
par t i c i pat ed i n dr ug and al cohol  counsel i ng,  and t he 
St at e want ed t o gi ve hi m a chance t o " c l ean up hi s 
act . " 7 

¶8 The i ni t i al  pl ea hear i ng was hel d on Oct ober  24,  2007;  

t he hear i ng was adj our ned t wi ce t o December  7,  2007,  and 

Febr uar y 18,  2008,  f or  t he speci f i c  pur pose of  havi ng t he St at e 

obt ai n addi t i onal  i nf or mat i on t hat  t he cour t  r equest ed bef or e 

r ul i ng on t he mot i on t o amend t he char ges as par t  of  t he pl ea 

agr eement .   At  t he f i r st  hear i ng,  t he cour t  expr essed skept i c i sm 

about  t he amendment  of  t he char ges——st at i ng at  one poi nt  t hat  i t  

was " wr est l i ng wi t h t he mot i on t o amend" ——and made r ef er ence t o 

                                                 
7 St at e v.  Conger ,  No.  2008AP755- CR,  cer t i f i cat i on 

memor andum at  2- 3 ( Wi s.  Ct .  App.  Jul y 2,  2009)  ( f oot not e 
omi t t ed) .  
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i t s r esponsi bi l i t y  under  St at e v.  Kenyon, 8 whi ch aut hor i zes a 

cour t  t o r ej ect  a pl ea agr eement  t hat  does not  ser ve t he publ i c 

i nt er est .   At  t he concl usi on of  t he f i r st  hear i ng,  t he cour t  

speci f i ed f our  f act s i t  want ed t o know:  t he cor r ect  wei ght  of  

t he mar i j uana sei zed i n t he case,  i t s st r eet  val ue,  t he st at us 

of  co- def endant s '  cases,  and t he dr ug uni t ' s9 opi ni on of  t he 

agr eement .   The cour t  t hen st at ed:  

St at e v.  Kenyon i ndi cat es t he Cour t ——Cour t s have a 
r esponsi bi l i t y  on t he mot i on,  and I  appr eci at e t he 
r easons submi t t ed.  .  .  .  But  i n def er ence t o t he 
at t or neys'  r ecommendat i on,  I  wi l l  adj our n t he mat t er ,  
and I  have asked a coupl e quest i ons t he l awyer s di dn' t  
have answer s t o,  and I  t hi nk i f  we come back t o cour t  
and t he answer s can be gi ven t hat  ar e al l  posi t i ve,  
whi l e i t ' s  a ver y c l ose case,  I  t hi nk i f  t he answer s 
come back posi t i ve,  I  wi l l  go al ong wi t h t he 
agr eement ,  but  i f  t he answer s come back negat i ve,  t hen 
I  wi l l  have t o exer ci se my di scr et i on and make a 
deci s i on under  St at e v.  Kenyon.  

¶9 At  t he second pl ea hear i ng,  havi ng obt ai ned t he 

answer s t o t hr ee of  i t s  quest i ons,  t he cour t  st at ed,  " I f  I  had 

t o deci de r i ght  now based on what  we have,  t he answer  i s st i l l  

no,  I ' m not  goi ng t o accept  i t  .  .  .  . "   The cour t  made 

r ef er ence t o t he answer s i t  had obt ai ned f r om counsel ,  not i ng 

t hat  " t he quant i t y [ of  mar i j uana]  [ i s ]  hi gh,  t he dol l ar  st r eet  

val ue i s hi gh,  so t her e [ ar e]  cer t ai nl y uphi l l  i ssues t he Cour t  

has t o addr ess .  .  .  . "   However ,  t he cour t  agai n adj our ned t he 

                                                 
8 St at e v.  Kenyon,  85 Wi s.  2d 36,  46- 47,  270 N. W. 2d 160 

( 1978) .  

9 The l aw enf or cement  uni t  i n t hi s case i s  t he Lake 
Wi nnebago Ar ea Met r opol i t an Enf or cement  Gr oup,  r ef er enced i n 
cour t  t r anscr i pt s as " t he MEG Uni t . "  
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hear i ng,  sayi ng t hat  t he agency' s opi ni on of  t he pl ea bar gai n——

t he st i l l - unanswer ed quest i on——woul d be " a f act or  [ t he cour t ]  

woul d r econsi der . "  

¶10 At  t he t hi r d pl ea hear i ng,  def ense counsel  i nf or med 

t he cour t  t hat  t he MEG Uni t  " gener al l y [ i s ]  not [ ]  i n f avor  of  

r educt i ons f r om f el oni es t o mi sdemeanor s, "  and t he pr osecut or  

agr eed.   The cour t  r ei t er at ed concer ns i t  had st at ed i n bot h 

pr evi ous hear i ngs——begi nni ng by obser vi ng t hat  " what  r eal l y 

j umps out  i n t hi s r ecor d i s t he nat ur e of  t he f act s wi t hi n t he 

Cr i mi nal  Compl ai nt  and t he pr el i mi nar y hear i ng t r anscr i pt "  

concer ni ng t he scal e of  t he dr ug oper at i on at  Conger ' s  

r esi dence.   The ci r cui t  cour t  al so expr essed i t s concer n about  

" send[ i ng]  a message t o l i ke- mi nded peopl e who al l egedl y  

mai nt ai n a dr ug t r af f i ck i ng pl ace or  al l egedl y possess l ar ge 

quant i t i es wi t h hi gher  st r eet  val ues wi t h i nt ent  t o del i ver . "   

Among t he f act or s c i t ed by t he c i r cui t  cour t  was t he f act  t hat  

" t he l aw enf or cement  uni t  of  i nvest i gat i on and ar r est  i s  not  

agr eei ng t o t he pl ea bar gai n or  t he r educt i on f r om f el oni es t o 

mi sdemeanor s. "   The cour t  deni ed t he mot i on.  

¶11 Fol l owi ng t he deni al  of  t he mot i on,  Conger  moved t he 

ci r cui t  cour t  f or  an or der  of  r ecusal  on t he gr ounds t hat  i n 

r ej ect i ng t he pl ea agr eement ,  t he c i r cui t  cour t  had " act ed i n an 

adver se capaci t y t o a par t y i n t he same pr oceedi ngs"  by i t s 

" encour agement  of  t he cont i nued pr osecut i on of  t he def endant "  

and t her ef or e r ecusal  was r equi r ed under  Wi s.  St at .  
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§ 757. 19( 2) ( c) . 10  Al t er nat i vel y,  he sought  r ecusal  on t he 

gr ounds t hat  t he " appear ance of  j ust i ce"  r equi r ed by t he Due 

Pr ocess Cl ause t o t he Four t eent h Amendment  of  t he Uni t ed St at es 

Const i t ut i on and by Wi s.  St at .  § 757. 19( 2) ( g) , 11 t he cour t ' s 

di squal i f i cat i on was necessar y because t he cour t ' s  r ef usal  of  

t he pl ea " gi ves r i se t o an ' appear ance of  par t i al i t y . ' "   The 

ci r cui t  cour t  deni ed t he mot i on.  

B.  The Cour t  of  Appeal s 

¶12 Conger  pet i t i oned f or  an i nt er l ocut or y appeal ,  and t he 

St at e j oi ned Conger ' s pet i t i on.  I n i t s May 23,  2008,  or der  

gr ant i ng t he pet i t i on,  t he cour t  of  appeal s not ed " t he uni que 

si t uat i on pr esent ed"  and " agr ee[ d]  wi t h t he St at e t hat  i nput  

f r om t he ci r cui t  cour t  [ woul d]  be benef i c i al . "   I t  t her ef or e 

di r ect ed Judge Gr i mm " t o ar r ange r epr esent at i on t hr ough t he 

Di r ect or  of  St at e Cour t s and t o f i l e a r esponse .  .  .  . "   I n a 

June 10,  2008,  or der  set t i ng f or t h a br i ef i ng schedul e,  t he 

cour t  of  appeal s st at ed,  " Conger  and t he St at e have been 

desi gnat ed as an appel l ant  and a co- appel l ant  r espect i vel y.   The 

                                                 
10 " Any j udge shal l  di squal i f y hi msel f  or  her sel f  f r om any 

ci v i l  or  cr i mi nal  act i on or  pr oceedi ng .  .  .  [ w] hen a j udge 
pr evi ousl y act ed as counsel  t o any par t y i n t he same act i on or  
pr oceedi ng. "   Wi s.  St at .  § 757. 19( 2) ( c) .   The st at ut e does not  
use t he l anguage Conger  uses about  act i ng " adver sel y" ;  Conger ,  
i n hi s mot i on,  appear s t o assume,  wi t hout  pr ovi di ng suppor t i ng 
c i t at i on,  t hat  t he j udge' s deci si on was t he equi val ent  of  havi ng 
" act ed as counsel . "  

11 " Any j udge shal l  di squal i f y hi msel f  or  her sel f  f r om any 
ci v i l  or  cr i mi nal  act i on or  pr oceedi ng .  .  .  [ w] hen a j udge 
det er mi nes t hat ,  f or  any r eason,  he or  she cannot ,  or  i t  appear s 
he or  she cannot ,  act  i n an i mpar t i al  manner . "   Wi s.  St at .  
§ 757. 19( 2) ( g) .  
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c i r cui t  cour t  j udge,  t he Honor abl e Pet er  L.  Gr i mm,  has been 

desi gnat ed as an i nt er venor - r espondent . "  

¶13 The cour t  of  appeal s t hen cer t i f i ed t he appeal  t o t hi s 

cour t  under  Wi s.  St at .  § ( Rul e)  809. 61.  I n i t s cer t i f i cat i on 

memor andum,  t he cour t  of  appeal s  descr i bed t he St at e and Conger  

as " co- appel l ant s"  and Judge Gr i mm as " t he r espondent . "   Thi s 

cour t  accept ed t he cer t i f i cat i on.  

I I .  STANDARD OF REVI EW 

¶14 Thi s cour t  has not  expl i c i t l y  ar t i cul at ed t he 

appel l at e st andar d f or  r evi ewi ng a c i r cui t  cour t ' s  r ej ect i on of  

a pl ea agr eement .   However ,  i t  i s  i mpl i c i t  i n t he cour t ' s  

anal ysi s i n St at e v.  Kenyon,  85 Wi s.  2d 36,  45,  270 N. W. 2d 160 

( 1978) ,  t hat  t he r ej ect i on i s r evi ewed as an exer ci se of  

di scr et i on.   Fi r st ,  t he cour t  r ef er enced t he exer ci se of  

di scr et i on i n i t s anal ysi s:  " [ W] hen t he j ur i sdi ct i on of  t he 

cour t  i s  i nvoked by t he commencement  of  a cr i mi nal  pr oceedi ng,  

t he cour t  can exer ci se t he di scr et i on descr i bed i n [ Gui nt her  et  

al .  v.  Ci t y of  Mi l waukee,  217 Wi s.  334,  258 N. W.  865 ( 1935) ] . "   

Gui nt her  est abl i shed a cour t ' s  aut hor i t y t o r ej ect  a di smi ssal  

of  a char ge.   Fur t her ,  t he cour t ' s  anal ysi s f ocused on t he l egal  

suf f i c i ency of  t he l ower  cour t ' s r ej ect i on of  t he pl ea r at her  

t han a de novo r evi ew of  t he f act s.   I d.  at  47.   The cour t  

r ever sed t he or der s and r emanded t o t he c i r cui t  cour t  " f or  i t s  

r econsi der at i on. "   I d.   We wi l l  sust ai n a cour t ' s  exer ci se of  

di scr et i on i f  t he cour t :  ( 1)  exami ned t he r el evant  f act s;  ( 2)  

appl i ed a pr oper  st andar d of  l aw;  and ( 3)  usi ng a demonst r abl y 

r at i onal  pr ocess,  r eached a concl usi on t hat  a r easonabl e j udge 



No.  2008AP755- CR   

 

11 
 

coul d r each.   Loy v.  Bunder son,  107 Wi s.  2d 400,  414- 15,  320 

N. W. 2d 175 ( 1982) .  

I I I .  ANALYSI S 

A.  When a Ci r cui t  Cour t  May Rej ect  a Pl ea Agr eement  

¶15 Pl ea agr eement s occur  r out i nel y as par t  of  t he wor k of  

pr osecut or s,  def ense at t or neys,  and cour t s.   Such agr eement s may 

i ncl ude char ges t o be di smi ssed,  char ges t o be amended,  t he t ype 

of  pl ea t o be ent er ed,  and sent enci ng r ecommendat i ons t o be made 

t o t he cour t .   The pl ea agr eement  at  i ssue i n t hi s case i nvol ved 

a f el ony char ge t hat  was t o be amended t o t hr ee mi sdemeanor s,  

anot her  char ge t o be di smi ssed wi t h t he expect at i on t hat  i t  

woul d be r ead i n at  sent enci ng, 12 and a r ecommendat i on by t he 

pr osecut or  f or  speci f i c  sent enci ng t er ms.  

¶16 The l egi s l at ur e has def i ned t he ci r cumst ances under  

whi ch a pr osecut or  may amend char ges.   " A compl ai nt  or  

i nf or mat i on may be amended at  any t i me pr i or  t o ar r ai gnment  

wi t hout  l eave of  t he cour t . "   Wi s.  St at .  § 971. 29( 1) .   I t  seems 

evi dent  t hat  t he l anguage " pr i or  t o ar r ai gnment "  i s most  

sensi bl y r ead t o set  t he out er  l i mi t  of  when t he pr osecut or  may 

make such an amendment  i n hi s or  her  sol e di scr et i on.   

Ot her wi se,  t he l anguage i s sur pl usage.  

                                                 
12 Under  t he r ead- i n pr ocedur e,  " t he def endant  does not  

pl ead t o any char ges and t her ef or e i s not  sent enced on any of  
t he r ead- i n char ges but  such admi t t ed unchar ged of f enses ar e 
consi der ed i n sent enci ng hi m on t he char ged of f ense. "   St at e v.  
Fl oyd,  2000 WI  14,  ¶24,  232 Wi s.  2d 767,  606 N. W. 2d 155 ( quot i ng 
Aust i n v.  St at e,  49 Wi s.  2d 727,  732,  183 N. W. 2d 56 ( 1971) ) .  
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¶17 Al l  of  t he par t i es agr ee t hat  t her e i s a r equi r ement  

of  " l eave of  t he cour t "  f or  any post - ar r ai gnment  amendment .   

Conger  and t he St at e ar gue, 13 r at her ,  t hat  t he st andar d by whi ch 

a cour t  r evi ews a pl ea agr eement  r equi r es a hi gh degr ee of  

def er ence t o r easonabl e exer ci se of  t he pr osecut or ' s di scr et i on,  

and t hat  under  t he f act s pr esent ed her e,  t he pr osecut or ' s 

r ecommendat i on was not  so unr easonabl e t hat  i t  r eached t he l evel  

wher e t he cour t  needed t o st ep i n.   St at ed di f f er ent l y,  t he 

ar gument  i s t hat  a pl ea agr eement  endor sed by a pr osecut or  

enj oys a st r ong pr esumpt i on t hat  i t  ser ves t he publ i c i nt er est ,  

and t hat  f ai l i ng t o r espect  t hat  pr esumpt i on const i t ut es er r or  

on t he par t  of  t he cour t .   Though t hey f r ame t hei r  ar gument s i n 

s l i ght l y di f f er ent  t er ms,  bot h t he St at e and Conger  suggest  

                                                 
13 As not ed above,  t he St at e j oi ned Conger ' s pet i t i on f or  

i nt er l ocut or y appeal .  The cour t  of  appeal s desi gnat ed t he St at e 
and Conger  " co- appel l ant s. "   The t wo make si mi l ar  but  not  
i dent i cal  ar gument s f or  t he r ever sal  of  t he c i r cui t  cour t ' s  
deci s i on.  Bot h ar gue t hat ,  wher e,  as her e,  a pr osecut or  can 
st at e a r easonabl e basi s f or  t he pl ea agr eement ,  t he cour t  i s  
obl i gat ed t o def er  t o t he pr osecut or ' s exer ci se of  hi s or  her  
di scr et i on.  Bot h ar gue t hat  t he c i r cui t  cour t ' s  consi der at i on of  
l aw enf or cement ' s v i ew of  t he pl ea was i mpr oper  under  St at e v.  
Mat son ( see ¶5,  n. 4,  supr a) .    

However ,  Conger  makes t he addi t i onal  ar gument  t hat  t he 
cour t ' s  r ej ect i on of  t he pl ea agr eement  i s i mpr oper  on t he 
gr ounds t hat  i t  put s t he cour t  i n t he r ol e of  t he pr osecut or  and 
t hus depr i ves Conger  of  hi s due pr ocess r i ght s under  t he Uni t ed 
St at es Const i t ut i on t o a neut r al  magi st r at e.  On t he quest i on of  
r ecusal ,  t he co- appel l ant s di f f er .  Conger  ar gues t hat  r ecusal  i s  
r equi r ed her e because t he cour t  has assumed t he r ol e of  
pr osecut or  and t her ef or e t her e i s an appear ance of  par t i al i t y  
whi ch makes cont i nued par t i c i pat i on i n t he case unconst i t ut i onal  
and cont r ar y t o st at ut e;  t he St at e ar gues t hat  t her e ar e no 
gr ounds f or  r ecusal  under  t hese ci r cumst ances.  
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set t i ng a hi gh st andar d of  def er ence t o a pr osecut or ' s 

r ecommendat i on.  They woul d r equi r e t he cour t  t o f i nd t hat  a 

pr osecut or  had,  i n r ecommendi ng a pl ea agr eement ,  f ai l ed t o use 

a " l ogi cal  r easoni ng pr ocess .  .  .  [ t o]  come t o a r easoned 

concl usi on"  ( Conger  br i ef  at  15)  or  " whol l y f ai l ed t o consi der  

t he i nt er est s of  t he v i ct i m .  .  .  or  has shown some i mpr oper  

di scr i mi nat or y mot i ve"  ( St at e br i ef  at  16) .   Bot h ar gue t hat  i n 

t hi s case,  def er ence t o t he pr osecut or ' s r ecommendat i on i s 

war r ant ed,  because t he r ecommendat i on was made af t er  

consi der at i on of  al l  of  t he r el evant  f act s,  and const i t ut ed a 

r easonabl e exer c i se of  a pr osecut or ' s i nher ent  power  and wel l -

est abl i shed di scr et i on wi t h r egar d t o t he pr osecut i on of  cases.  

¶18 Counsel  f or  Judge Gr i mm ar gues t hat  nei t her  t he 

st at ut e nor  case l aw pr ovi des a basi s f or  such a st andar d.   The 

t est  f or  eval uat i ng a pl ea14 i s  whet her  i t  ser ves t he publ i c 

i nt er est ,  and,  whi l e ot her  j ur i sdi ct i ons have t aken ot her  

appr oaches,  Wi sconsi n l aw has not  waver ed.   For  at  l east  75 

year s i t  has been t he l aw i n t hi s st at e t hat  a t r i al  cour t  i s  

empower ed t o make t hat  det er mi nat i on.  

¶19 We begi n by not i ng t hat  i n t hei r  r espect i ve spher es,  

t he pr osecut or  and t he cour t  ar e af f or ded necessar i l y  wi de 

def er ence t o do t hei r  j obs.   " The di scr et i on r est i ng wi t h t he 

                                                 
14 We not e t hat  ot her  r el evant  f act or s f or  a cour t  

eval uat i ng a pl ea agr eement ,  such as whet her  a f act ual  basi s 
exi st s f or  t he pl ea and whet her  t he def endant  has ent er ed t he 
pl ea knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y ,  ar e not  at  i ssue 
her e.  See Wi s.  St at .  § 971. 08( 1) ;  St at e v.  Lacker shi r e,  2007 WI  
74,  ¶34,  301 Wi s.  2d 418,  734 N. W. 2d 23.  
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di st r i ct  at t or ney i n det er mi ni ng whet her  t o commence a 

pr osecut i on i s al most  l i mi t l ess .  .  .  . "   Kenyon,  85 Wi s.  2d at  

45.   I ndeed,  t he pr osecut or ' s r ol e has been cal l ed " ' quasi -

j udi c i al '  i n t he sense t hat  i t  i s  hi s or  her  dut y t o admi ni st er  

j ust i ce r at her  t han si mpl y obt ai n convi ct i ons. "   St at e ex r el .  

Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶28,  271 

Wi s.  2d 633,  681 N. W. 2d 110.   Fur t her ,  mat t er s t hat  ar e wi t hi n a 

c i r cui t  cour t ' s  exer ci se of  di scr et i on ar e r ever si bl e onl y wher e 

i t  can be shown t hat  r el evant  f act s wer e i gnor ed or  t he l aw was 

i ncor r ect l y or  unr easonabl y appl i ed.   We wi l l  sust ai n a cour t ' s  

exer ci se of  di scr et i on i f  t he cour t :  ( 1)  exami ned t he r el evant  

f act s;  ( 2)  appl i ed a pr oper  st andar d of  l aw;  and ( 3)  usi ng a 

demonst r abl y r at i onal  pr ocess,  r eached a concl usi on t hat  a 

r easonabl e j udge coul d r each.   Loy v.  Bunder son,  107 Wi s.  2d at  

414- 15.  

¶20 Ther e ar e c l ear l y wei ght y and di f f i cul t  deci s i ons 

ear l y i n a pr osecut i on t hat  ar e l ef t  t o t he sol e di scr et i on of  

t he pr osecut or ,  as wel l  as deci s i ons f ol l owi ng convi ct i on t hat  

ar e l ef t  t o t he sol e di scr et i on of  t he cour t . 15  The cases t hat  

                                                 
15 Compar e,  e. g. ,  St at e v.  Kr amer ,  2001 WI  132,  ¶14,  248 

Wi s.  2d 1009,  637 N. W. 2d 35 ( a pr osecut or  has wi de di scr et i on i n 
det er mi ni ng i f  he or  she wi l l  pr osecut e a par t i cul ar  case)  and 
St at e v.  Kr ueger ,  224 Wi s.  2d 59,  67- 68,  588 N. W. 2d 921 ( 1999)  
( pr osecut or  has di scr et i on t o choose whet her  t o br i ng one char ge 
or  mul t i pl e char ges)  wi t h Bubb v.  Br usky,  2009 WI  91,  ¶31 n. 9,  
321 Wi s.  2d 1,  768 N. W. 2d 903 ( c i r cui t  cour t  has br oad 
di scr et i on i n i nst r uct i ng t he j ur y)  and St at e v.  Gr ady,  2007 WI  
81,  ¶31,  302 Wi s.  2d 80,  734 N. W. 2d 364 ( c i r cui t  cour t  has br oad 
di scr et i on i n det er mi ni ng r el evant  f act or s t o a sent enci ng 
deci s i on) .  
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addr ess mat t er s of  j udi c i al  and pr osecut or i al  di scr et i on 

r epeat edl y acknowl edge t he br oad di scr et i on vest ed,  

r espect i vel y,  i n a j udge and i n a pr osecut or .   However ,  t he 

cases have not  been f ul l y har moni zed on t he quest i on pr esent ed 

her e,  whi ch i s how,  i n a gi ven case,  t o r econci l e t he " l i mi t ed 

j udi c i al  super vi s i on of  pr osecut or i al  mot i ons t o di smi ss, " 16 wi t h 

" t he i ndependent  aut hor i t y of  t he t r i al  cour t  t o gr ant  or  r ef use 

a mot i on t o di smi ss [ char ges] , "  i d.  at  45,  and how t hose 

pr i nci pl es f i t  t oget her  wi t h t he di st r i ct  at t or ney' s " gr eat  

di scr et i on i n [ t he]  deci s i on t o char ge .  .  .  [ and t he]  

negot i at i on of  pl ea bar gai ns, " 17 and t he f act  t hat  " [ n] ei t her  of  

t hese di scr et i ons[ ]  .  .  .  i s  unf et t er ed. " 18  For  exampl e,  wi t h 

r espect  t o di st r i ct  at t or neys,  t hi s cour t  st at ed i n St at e ex 

r el .  Kur ki er ewi cz v.  Cannon,  42 Wi s.  2d 368,  166 N. W. 2d 255 

( 1969) ,  

The di st r i ct  at t or ney i n Wi sconsi n i s a const i t ut i onal  
of f i cer  and i s endowed wi t h a di scr et i on t hat  
appr oaches t he quasi - j udi c i al .   I t  i s  c l ear  t hat  i n 
hi s f unct i ons as a pr osecut or  he has gr eat  di scr et i on 
i n det er mi ni ng whet her  or  not  t o pr osecut e.   Ther e i s 
no obl i gat i on or  dut y upon a di st r i ct  at t or ney t o 
pr osecut e al l  compl ai nt s t hat  may be f i l ed wi t h hi m.   
Whi l e i t  i s  hi s  dut y t o pr osecut e cr i mi nal s,  i t  i s  
obvi ous t hat  a gr eat  por t i on of  t he power  of  t he st at e 
has been pl aced i n hi s hands f or  hi m t o use i n t he 
f ur t her ance of  j ust i ce,  and t hi s does not  per  se 
r equi r e pr osecut i on i n al l  cases wher e t her e appear s 

                                                 
16 Kenyon,  85 Wi s.  2d at  43.  

17 St at e ex r el .  Whi t e v.  Gr ay,  57 Wi s.  2d 17,  29,  203 
N. W. 2d 638 ( 1973) .  

18 I d.  
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t o be a v i ol at i on of  t he l aw no mat t er  how t r i v i al .   
I n gener al ,  t he di st r i ct  at t or ney i s not  answer abl e t o 
any ot her  of f i cer  of  t he st at e i n r espect  t o t he 
manner  i n whi ch he exer ci ses t hose power s.  

I d.  at  378 ( f oot not es and ci t at i on omi t t ed) .  

¶21 Conger  ar gues her e t hat  a cour t  havi ng t he power  t o 

r ej ect  a pl ea agr eement  usur ps t he pr osecut or ' s r ol e.   He 

cont ends t hat  i t  i s  sol el y t he pr osecut or ' s deci s i on whet her  t o 

pr osecut e and how t o pr oceed wi t h a pr osecut i on.   I n r ej ect i ng 

t he pl ea agr eement ,  Conger  ar gues,  t he c i r cui t  cour t  i n essence 

deci ded t hat  t he pr osecut i on woul d have t o go f or war d——a 

deci s i on t hat  i s wi t hi n t he sol e pur vi ew of  t he pr osecut or . 19   

¶22 Under  Kenyon and i t s pr edecessor ,  Gui nt her ,  however ,  

we r econci l e t he appar ent  t ensi on bet ween power s wi t hi n t he 

pr osecut or ' s r eal m and t hose wi t hi n t he cour t ' s  r eal m wi t h 

r ef er ence t o t he poi nt  i n t i me t hat  mar ks t he boundar y bet ween 

t he t wo i n any gi ven case:  t he poi nt  at  whi ch t he cour t ' s 

j ur i sdi ct i on i s i nvoked.   As we sai d i n Kenyon,  

The di scr et i on r est i ng wi t h t he di st r i ct  at t or ney i n 
det er mi ni ng whet her  t o commence a pr osecut i on i s 
al most  l i mi t l ess .  .  .  ;  however ,  when t he 
j ur i sdi ct i on of  t he cour t  i s  i nvoked by t he 
commencement  of  a cr i mi nal  pr oceedi ng,  t he cour t  can 
exer ci se t he di scr et i on descr i bed i n Gui nt her  .  .  .  .    

                                                 
19 Thi s char act er i zat i on i s not  consi st ent  wi t h t he r ecor d,  

whi ch i ndi cat es t hat  t he c i r cui t  cour t  expl i c i t l y  l ef t  t o t he 
pr osecut or  t he deci s i on of  how t o pr oceed i n t he case.   ( At  t he 
end of  t he f i nal  pl ea hear i ng,  t he cour t  st at ed,  " So t he case 
wi l l  cont i nue.  The par t i es ar e cer t ai nl y f r ee or  wel come t o 
submi t  a r evi sed pl ea bar gai n,  but ,  i f  not ,  t he case wi l l  be 
gi ven a t r i al  dat e. " )   
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Kenyon,  85 Wi s.  2d at  45.   Thi s cour t  i n Kenyon al so descr i bed 

anot her  check on t he power  of  t he di st r i c t  at t or ney——t he 

l egi s l at ur e:  

[ T] he posi t i on of  di st r i ct  at t or ney,  t hough 
const i t ut i onal ,  was not  one of  i nher ent  power s,  but  
was answer abl e t o speci f i c  di r ect i ons of  t he 
l egi s l at ur e.   I t  appear s set t l ed,  t her ef or e,  i n 
Wi sconsi n at  l east ,  t hat  t he pr osecut or  i s subj ect  t o 
t he enact ment s of  t he l egi s l at ur e .  .  .  .  

I d.  at  42 ( quot i ng St at e ex r el .  Kur ki er ewi cz v.  Cannon,  42 Wi s.  

2d 368,  380,  166 N. W. 2d 255 ( 1969) ) .   Thus,  bot h t he f act  t hat  

t he cour t ' s  j ur i sdi ct i on i s " i nvoked by t he commencement "  of  a 

case and t hat  t he l egi s l at ur e has gr ant ed pr osecut or s sol e 

di scr et i on t o amend a char ge onl y pr i or  t o ar r ai gnment 20 mean 

t hat  t he pr osecut or ' s unchecked di scr et i on st ops at  t he poi nt  of  

ar r ai gnment .  

¶23 Kenyon makes cl ear  t hat  Wi sconsi n i s not  al one i n t hi s 

r espect ;  i t  c i t es a case i n whi ch t he Uni t ed St at es Cour t  of  

Appeal s f or  t he Fi f t h Ci r cui t  not ed t hat  " mor e t han t hi r t y 

st at es had,  by st at ut e or  j udi c i al  deci s i on,  modi f i ed t he common 

l aw t o gi ve cour t s a r esponsi bl e r ol e i n t he di smi ssal  of  a 

pendi ng cr i mi nal  pr oceedi ng by r equi r i ng an ' or der '  or  ' l eave'  

or  ' consent '  of  cour t . "   I d.  at  44 ( c i t i ng Uni t ed St at es v.  

Cowan,  524 F. 2d 504,  509- 10 ( 5t h Ci r .  1975) ) .  

¶24 Thus,  deci di ng whet her  t o r ej ect  a pl ea agr eement  i s 

squar el y wi t hi n t he cour t ' s  aut hor i t y;  t o hol d ot her wi se woul d 

                                                 
20 " A compl ai nt  or  i nf or mat i on may be amended at  any t i me 

pr i or  t o ar r ai gnment  wi t hout  l eave of  t he cour t . "   Wi s.  St at .  
§ 971. 29( 1) .  
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per mi t  encr oachment  by t he execut i ve br anch i nt o t he r eal m t hat  

has hi st or i cal l y,  i n Wi sconsi n,  been t hat  of  t he j udi c i al  

br anch.   I t  i s  t r ue t hat  some ot her  j ur i sdi ct i ons21 have cr eat ed 

di f f er ent  st andar ds t han Wi sconsi n' s.   Whi l e t he l anguage of  our  

case l aw has emphasi zed t he di scr et i on of  bot h t he pr osecut or  

and t he cour t  i n var i ous ways,  our  cour t s have been unf ai l i ngl y 

consi st ent  i n hol di ng t hat  we do not  i mpose such a l i mi t at i on on 

a cour t  when i t  i s  det er mi ni ng whet her  a pl ea agr eement  i s i n 

t he publ i c i nt er est .   I n t hat  r egar d,  i t  i s  wor t h not i ng as wel l  

t hat  our  appr oach i s consi st ent  wi t h t hat  of  t he f eder al  cour t s.   

The l anguage of  Rul e 11 of  t he Feder al  Rul es of  Cr i mi nal  

Pr ocedur e makes cl ear  t hat  a cour t ' s  r evi ew of  a pl ea agr eement  

i s an i ndependent  one:  

( 3)  Judi c i al  Consi der at i on of  a Pl ea Agr eement .   

( A)  To t he ext ent  t he pl ea agr eement  i s of  t he t ype 
speci f i ed i n Rul e 11( c) ( 1) ( A)  or  ( C) ,  t he cour t  may 
accept  t he agr eement ,  r ej ect  i t ,  or  def er  a dec i s i on 
unt i l  t he cour t  has r evi ewed t he pr esent ence r epor t .   

 .  .  .   

( 4)  Accept i ng a Pl ea Agr eement .  I f  t he cour t  accept s 
t he pl ea agr eement ,  i t  must  i nf or m t he def endant  t hat  
t o t he ext ent  t he pl ea agr eement  i s of  t he t ype 
speci f i ed i n Rul e 11( c) ( 1) ( A)  or  ( C) ,  t he agr eed 
di sposi t i on wi l l  be i ncl uded i n t he j udgment .   

( 5)  Rej ect i ng a Pl ea Agr eement .  I f  t he cour t  r ej ect s a 
pl ea agr eement  cont ai ni ng pr ovi s i ons of  t he t ype 

                                                 
21 See,  e. g. ,  Uni t ed St at es v.  Ammi down,  497 F. 2d 615,  622 

( D. C.  Ci r .  1973)  ( " [ T] r i al  j udges ar e not  f r ee t o wi t hhol d 
appr oval  of  gui l t y pl eas on [ publ i c i nt er est  gr ounds]  mer el y 
because t hei r  concept i on of  t he publ i c i nt er est  di f f er s f r om 
t hat  of  t he pr osecut i ng at t or ney. " )  
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speci f i ed i n Rul e 11( c) ( 1) ( A)  or  ( C) ,  t he cour t  must  
do t he f ol l owi ng on t he r ecor d and i n open cour t  ( or ,  
f or  good cause,  i n camer a) :   

( A)  i nf or m t he par t i es t hat  t he cour t  r ej ect s t he pl ea 
agr eement ;   

( B)  advi se t he def endant  per sonal l y t hat  t he cour t  i s  
not  r equi r ed t o f ol l ow t he pl ea agr eement  and gi ve t he 
def endant  an oppor t uni t y t o wi t hdr aw t he pl ea;  and  

( C)  advi se t he def endant  per sonal l y t hat  i f  t he pl ea 
i s not  wi t hdr awn,  t he cour t  may di spose of  t he case 
l ess f avor abl y t owar d t he def endant  t han t he pl ea 
agr eement  cont empl at ed.  

Fed.  R.  Cr i m.  P.  11( c)  ( emphasi s added) .   Feder al  cour t s have 

made cl ear  t hat  r ej ect i ng a pl ea does not ,  i n i t sel f ,  const i t ut e 

becomi ng i nvol ved i n pl ea negot i at i ons. 22   

                                                 
22 See,  e. g. ,  U. S.  v.  Kr aus,  137 F. 3d 447,  453 ( 7t h Ci r .  

1998) :  

The cour t ' s  aut hor i t y v i s à v i s t he pl ea agr eement  
ext ends beyond t he obl i gat i on t o ensur e t hat  i t  i s  not  
t he r esul t  of  coer ci on or  i gnor ance .  .  .  .  The 
def endant  has no absol ut e r i ght  t o have hi s gui l t y 
pl ea accept ed by t he cour t .   On t he cont r ar y ,  “ [ a]  
cour t  may r ej ect  a pl ea i n [ t he]  exer ci se of  sound 
j udi c i al  di scr et i on. ”   Thus,  wher e t he par t i es have 
agr eed t o a par t i cul ar  sent ence pur suant  t o Rul e 
11( e) ( 1) ( C) ,  f or  exampl e,  t he cour t  has t he power ——and 
under  t he Sent enci ng Gui del i nes,  t he expl i c i t  
obl i gat i on——t o consi der  whet her  t hat  sent ence i s 
adequat e and t o r ej ect  t he pl ea agr eement  i f  t he cour t  
f i nds i t  not  t o be.  U. S. S. G.  § 6B1. 2( c) .   Yet ,  a cour t  
may not  act  ar bi t r ar i l y ;  i f  i t  el ect s t o r ej ect  a pl ea 
agr eement ,  i t  must  be abl e t o “ ar t i cul at e a sound 
r eason”  f or  doi ng so.   Requi r i ng t he cour t  t o st at e on 
t he r ecor d i t s r easons f or  r ej ect i ng a pl ea agr eement  
“ i s t he sur est  way t o f ost er  t he sound exer ci se of  
j udi c i al  di scr et i on. ”  .  .  .  So l ong as t he cour t  
speaks i n t he cont ext  of  " act i vel y eval uat i ng a pl ea 
agr eement "  and i t s r emar ks ar e conf i ned t o t he 
agr eement  bef or e i t ,  t he cour t  does not  become a 
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¶25 That  sai d,  as we not ed i n Kenyon and expl ai n her ei n,  

consi der at i on of  t he v i ews of  t he pr osecut or  as wel l  as t he 

def ense at t or ney cer t ai nl y ent er  i nt o t hat  det er mi nat i on.  

¶26 Our  appr oach vest s aut hor i t y i n t he c i r cui t  cour t  t o 

det er mi ne what  pl eas ar e i n t he publ i c i nt er est  wi t hout  

per mi t t i ng t he cour t  t o i nt r ude on t he aut hor i t y of  t he 

pr osecut or  t o deci de what  char ges t o f i l e or  whet her  t o f i l e 

char ges i n t he f i r st  i nst ance.   As we st at ed i n Kenyon,   

[ I ] n al l  cases some f i ndi ng shoul d be made wi t h 
r espect  t o t he i mpact  of  t he r ul i ng on t he publ i c 
i nt er est  i n pr oper  enf or cement  of  i t s  l aws and t he 
publ i c i nt er est  i n al l owi ng t he pr osecut or  suf f i c i ent  
f r eedom t o exer ci se hi s l egi t i mat e di scr et i on,  t o 
empl oy t o t he best  ef f ect  hi s  exper i ence and t r ai ni ng,  
and t o make t he subj ect i ve j udgment  i mpl i c i t  i n t he 
br oad gr ant  of  aut hor i t y under  sec.  59. 47,  St at s.  

.  .  .  [ Her e]  t he t r i al  cour t  .  .  .  f ai l ed t o make any 
det er mi nat i on concer ni ng how gr ant i ng or  r ef usi ng t he 
mot i on woul d af f ect  t he publ i c i nt er est .  .  .  .  [ T] her e 
must  .  .  .  be some concer n wi t h t he publ i c ' s r i ght  t o 
have t he cr i mes act ual l y commi t t ed f ai r l y pr osecut ed 
and t o t he pr ot ect i on of  t he r i ght s of  t hi r d per sons.  
The cour t  shoul d consi der  t he var i ous el ement s as t hey 
appear  and t hen exer ci se i t s di scr et i on.  

Kenyon,  85 Wi s.  2d at  47.  

¶27 Our  appr oach has t hus r equi r ed a c i r cui t  cour t  t o 

" consi der  t he var i ous el ement s"  and t hen " exer ci se i t s 

di scr et i on"  when eval uat i ng a pl ea agr eement .   When t he cour t  

r ej ect s a pl ea,  t he r ecor d must  r ef l ect  an exer ci se of  

                                                                                                                                                             
par t i c i pant  i n t he pl ea negot i at i ons i n v i ol at i on of  
Rul e 11.    

( c i t at i ons omi t t ed) .  
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di scr et i on.   We ar e not  per suaded t hat  depar t i ng f r om i t  woul d 

be an i mpr ovement .   We t her ef or e hol d t hat  a c i r cui t  cour t  may,  

i n an appr opr i at e exer ci se of  di scr et i on,  r ej ect  a pl ea 

agr eement  t hat  i t  deems not  t o be i n t he publ i c i nt er est .    

¶28 Tur ni ng t o t he f act s of  t hi s case,  we must  appl y t he 

pr oper  st andar d of  r evi ew t o t he c i r cui t  cour t ' s  exer ci se of  

di scr et i on.   I f  t he cour t  consi der ed t he r el evant  f act s and made 

no mi st ake of  l aw,  we wi l l  af f i r m.  

B.  Fact or s t o Consi der  When Eval uat i ng a Pl ea 

¶29 That  br i ngs us t o t he second quest i on pr esent ed by 

t hi s case,  whi ch concer ns what  f act or s ar e appr opr i at e f or  a 

cour t  t o consi der  i n deci di ng whet her  t o r ej ect  a pl ea 

agr eement .  I t  i s  t r ue,  as t hi s cour t  not ed i n Kenyon,  t hat  t he 

publ i c i nt er est  st andar d i s " admi t t edl y br oad, "  and t hat  

" Gui nt her  sheds l i t t l e l i ght  on t he var i ous f act or s and 

consi der at i ons whi ch may l egi t i mat el y be i ncl uded under  t hi s 

r ubr i c. "   Kenyon,  85 Wi s.  2d at  46.    I t  i s  al so t r ue t hat  

Kenyon di d not  amel i or at e t hat  pr obl em.   Rat her ,  t hi s cour t  

s i mpl y not ed t hat  " [ i ] t  woul d be i mpossi bl e t o make an 

exhaust i ve l i s t  of  j ust  what  t o t ake i nt o account  i n t hi s 

r egar d. "   I d.  at  47.   We agr ee t hat  i t  woul d be i mpossi bl e t o 

set  f or t h an exhaust i ve l i s t  t hat  woul d appl y t o t he var i et y of  

f act s and char ges t hat  f ace ci r cui t  cour t s ever y day.   However ,  

we can i dent i f y some of  t he f act or s t hat  coul d appl y dependi ng 

on ci r cumst ances.  

¶30 To begi n,  Kenyon sket ched t he br oad out l i nes of  t he 

appr opr i at e i nqui r y i nt o whet her  a pl ea i s i n t he publ i c 
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i nt er est .   I n t hat  case,  we not ed t hat  t he c i r cui t  cour t  shoul d 

t ake i nt o account  " t he publ i c ' s r i ght  t o have t he cr i mes 

act ual l y commi t t ed f ai r l y pr osecut ed and t o t he pr ot ect i on of  

t he r i ght s of  t hi r d per sons, "  Kenyon,  85 Wi s.  2d at  47,  as wel l  

as " t he publ i c i nt er est  i n pr oper  enf or cement  of  i t s  l aws and 

t he publ i c i nt er est  i n al l owi ng t he pr osecut or  suf f i c i ent  

f r eedom t o exer c i se hi s l egi t i mat e di scr et i on,  t o empl oy t o t he 

best  ef f ect  hi s exper i ence and t r ai ni ng,  and t o make t he 

subj ect i ve j udgment  i mpl i c i t  i n t he br oad gr ant  of  aut hor i t y 

under  sec.  59. 47,  St at s. "   I d.  

¶31 Gi ven t hose cont our s,  a sensi bl e——and i mpor t ant ——

st ar t i ng poi nt  f or  a c i r cui t  cour t  eval uat i ng a pl ea i s t o 

consi der  t he r easons st at ed by t he pr osecut or  and def ense 

counsel  f or  r ecommendi ng t he pl ea agr eement .   Gi v i ng wei ght  t o 

t he pr osecut or ' s r ecommendat i on and suppor t i ng r easoni ng 

r ef l ect s t he cour t ' s  i nt er est  i n honor i ng t he publ i c i nt er est  i n 

pr ovi di ng a pr osecut or  f r eedom t o exer ci se t he di scr et i on t hat  

hi s or  her  posi t i on aut hor i zes.   Li kewi se,  t he cour t ' s  

eval uat i on of  t he def ense at t or ney' s r easoni ng and 

r ecommendat i ons r ef l ect s a bal anci ng consi der at i on of  t he publ i c 

i nt er est  i n a f ai r  pr osecut i on. 23 

                                                 
23 For  exampl e,  dur i ng t he pl ea and sent enci ng hear i ng i n 

t hi s case,  t he di st r i ct  at t or ney expl ai ned her  r easoni ng f or  
maki ng t he pl ea of f er  t o t he c i r cui t  cour t :  

I  was t he or i gi nal  at t or ney who made t he pl ea of f er  i n 
t hi s case.   I  made t hat  of f er  based on t he f act  t hat  
Mr .  Conger  has no pr i or  j uveni l e r ecor d,  no pr i or  
adul t  r ecor d.   CCAP i ndi cat es t hat  he has t wo pr evi ous 
convi ct i ons f or  FO ci t at i ons:   one f or  an under age 
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¶32 A r evi ew of  ot her  sour ces yi el ds addi t i onal  

consi der at i ons t hat  coul d be r el evant  and,  t hus,  usef ul  i n 

par t i cul ar  cases.   I n Myer s v.  Fr azi er ,  319 S. E. 2d 782,  790  ( W.  

Va.  1984) ,  t he l i s t  of  f act or s r el evant  t o t he publ i c i nt er est  

i ncl udes:   whet her  a def endant  has vol unt ar i l y  and i nt el l i gent l y  

ent er ed i nt o a pl ea bar gai n;  whet her  a f act ual  basi s exi st s f or  

hi s or  her  gui l t y pl ea;  t he gener al  publ i c ' s per cept i on t hat  

cr i mes shoul d be pr osecut ed;  t he i nt er est s of  t he v i ct i m;  t he 

                                                                                                                                                             
al cohol  v i ol at i on,  one f or  a snowmobi l e v i ol at i on.   
Ot her  t han t hat ,  Mr .  Conger  has no pr evi ous r ecor d.  

 .  .  .  [ T] he dr ugs wer e f ound i n a house t hat  Mr .  
Conger  shar ed wi t h hi s gi r l f r i end as wel l  as anot her  
i ndi v i dual  who l i ved i n t hat  house.   Mr .  Conger  never  
di d admi t  t hat  t hey wer e hi s.  

I  do f eel  t hat  i t  i s  a ser i ous case.   I t  was a l ar ge 
amount  of  dr ugs.   However ,  based on t he f act  t hat  Mr .  
Conger  has no pr i or  hi st or y,  no mi sdemeanor s,  no FO 
possessi ons,  no——ot her  t han t he one under age dr i nki ng 
ci t at i on,  no pr i or  hi st or y wi t h dr ugs or  al cohol ,  t hat  
t hr ee mi sdemeanor s i s an appr opr i at e r esol ut i on.  

Li kewi se,  Conger ' s def ense at t or ney submi t t ed a memor andum 
i n suppor t  of  t he pl ea agr eement  i n t hi s case:  

The di st r i ct  at t or ney i n t hi s mat t er  pr oper l y 
exer ci sed i t s di scr et i on.   The di scover y does not  show 
di r ect  possessi on of  t he cont r aband by t he def endant .   
The at t ent i on t o t he def endant ' s addr ess was r el at ed 
t o act i v i t i es of  hi s gi r l f r i end,  who l i ved wi t h hi m.   
The def endant  di d not  admi t  hi s possessi on of  t he 
cont r aband,  whi ch was f ound above cei l i ng t i l es  i n hi s 
and hi s gi r l f r i end[ ' ] s apar t ment .   Anot her  per son wi t h 
access t o t he pr emi ses and l ocat i on wher e t he 
cont r aband was f ound was not  char ged,  even t hough he 
l i ved t her e.   The def endant  i s yout hf ul  and i s a f i r st  
of f ender .   Al l  of  t hese r easons pr ovi de a pr oper  basi s 
f or  l eni ency i n char gi ng.   The pl ea bar gai n shoul d be 
appr oved.  
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cour t ' s  abi l i t y  t o di spose of  t he case i n a manner  commensur at e 

wi t h t he ser i ousness of  t he cr i mi nal  char ges and t he char act er  

and backgr ound of  t he def endant ;  and t he pl ea' s usef ul ness i n  

secur i ng a l egi t i mat e and i mpor t ant  pr osecut or i al  i nt er est  

( e. g. ,  cr i t i cal  t est i mony needed t o convi ct  an accompl i ce) .   

¶33 I t  has al so been obser ved t hat  " [ t ] her e may be 

si t uat i ons i n whi ch t he publ i c i nt er est  mi ght  bet t er  be ser ved 

by havi ng a case t r i ed r at her  t han by havi ng i t  di sposed of  by 

means of  a gui l t y pl ea. " 24  

¶34 I n Kal al ,  271 Wi s.  2d 633,  ¶32,  we di scussed f act or s a 

pr osecut or  may consi der  when dec i di ng whet her  t o f i l e char ges,  

and t hese f act or s over l ap wi t h det er mi ni ng t he publ i c ' s i nt er est  

wi t h r egar d t o a pl ea:  

•  t he ext ent  of  har m caused by t he of f ense;   

•  t he t hr eat  posed t o t he publ i c by t he suspect ;   

•  t he abi l i t y  and wi l l i ngness of  t he v i ct i m t o par t i c i pat e;   

•  t he di spr opor t i on bet ween t he aut hor i zed puni shment  and 

t he par t i cul ar  of f ense or  of f ender ;   

•  possi bl e i mpr oper  mot i ves of  a compl ai nant ;   

•  cooper at i on of  t he suspect  wi t h t he ar r est / pr osecut i on of  

ot her s;  and 

•  t he possi bi l i t y  or  l i kel i hood of  pr osecut i on by anot her  

j ur i sdi ct i on.   I n Kal al ,  we adopt ed t hose f act or s f r om t he 

                                                 
24 U. S.  Dep' t  of  Just i ce,  U. S.  At t or neys'  Manual ,  Pl ea 

Agr eement s——Consi der at i ons t o Be Wei ghed §9- 27. 420 ( 1997) ,  
avai l abl e at  ht t p: / / www. j ust i ce. gov/ usao/ eousa/  
f oi a_r eadi ng_r oom/ usam/ t i t l e9/ t i t l e9. ht m.  
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Amer i can Bar  Associ at i on' s St andar ds f or  Cr i mi nal  Just i ce.   

Si mi l ar l y,  ABA St andar d 14- 1. 8 pr ovi des f act or s f or  a cour t  t o 

consi der  i n assessi ng a pl ea agr eement :  

Consi der at i on of  pl ea i n f i nal  di sposi t i on 

( a)  .  .  .  I t  i s  pr oper  f or  t he cour t  t o gr ant  char ge  
 .  .  .  concessi ons t o def endant s who ent er  a pl ea of  
gui l t y .  .  .  when consi st ent  wi t h t he pr ot ect i on of  
t he publ i c,  t he gr avi t y of  t he of f ense,  and t he needs 
of  t he def endant ,  and when t her e i s subst ant i al  
evi dence t o est abl i sh t hat :  

( i )  t he def endant  i s genui nel y cont r i t e and has shown 
a wi l l i ngness t o assume r esponsi bi l i t y  f or  hi s or  her  
conduct ;   

( i i )  t he concessi ons wi l l  make possi bl e al t er nat i ve 
cor r ect i onal  measur es whi ch ar e bet t er  adapt ed t o 
achi evi ng pr ot ect i ve,  det er r ent ,  or  ot her  pur poses of  
cor r ect i onal  t r eat ment ,  or  wi l l  pr event  undue har m t o 
t he def endant  f r om t he f or m of  convi ct i on;   

( i i i )  t he def endant ,  by maki ng publ i c t r i al  
unnecessar y,  has demonst r at ed genui ne consi der at i on 
f or  t he v i ct i ms of  hi s or  her  cr i mi nal  act i v i t y,  by 
desi r i ng ei t her  t o make r est i t ut i on or  t o pr event  
unseeml y publ i c scr ut i ny or  embar r assment  t o t hem;  or   

( i v)  t he def endant  has gi ven or  of f er ed cooper at i on 
when such cooper at i on has r esul t ed or  may r esul t  i n 
t he successf ul  pr osecut i on of  ot her  of f ender s engaged 
i n equal l y ser i ous or  mor e ser i ous cr i mi nal  conduct .    

Am.  Bar  Ass' n,  St andar ds f or  Cr i mi nal  Just i ce,  St andar d 14- 1. 8 

( 2d ed.  1980) .  

¶35 We ar e sat i sf i ed t hat  a cour t ' s  consi der at i on of  any 

of  t hose f act or s,  i n eval uat i ng a pl ea agr eement ,  coul d be 

appr opr i at e,  dependi ng on t he f act ual  c i r cumst ances of  t he case.   

We emphasi ze t hat  t he eval uat i on pr ocess i s mor e of  an ar t  t han 

a sci ence.   I n ot her  wor ds,  t he f act or s we l i s t  her ei n ar e not  
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t o be const r ued as a mechani cal ,  mul t i - el ement  t est .   Rat her ,  we 

si mpl y have i dent i f i ed f act or s t hat  coul d be r el evant  and 

hel pf ul  t o a cour t  i n eval uat i ng a pl ea agr eement .  

¶36 I n t hi s case,  t he c i r cui t  cour t  di scussed t he 

f ol l owi ng f act or s on t he r ecor d:  

-  t he amount  of  mar i j uana and deal er - r el at ed i t ems 

r ecover ed f r om def endant ' s bedr oom;  

-  t he f act  t hat  t he r ecover ed mar i j uana had a l ar ge st r eet  

val ue;  

-  t he def endant  admi t t ed owi ng $2900 t o a suppl i er ;  

-  t he MEG uni t  di d not  " i n gener al "  agr ee wi t h pl ea 

agr eement s t hat  i nvol ved char ge r educt i ons;  

-  at  22,  t he def endant  was " ol d enough"  t o make bet t er  

deci s i ons;  

-  t he def endant  act ed wi t h ot her  peopl e;  

-  t he consequences of  a f el ony convi ct i on i s a bet t er  

det er r ent  f or  f ut ur e cr i mi nal  act i v i t y;  and 

-  t he pr osecut or ' s gi ven r easons f or  r ecommendi ng t he pl ea 

agr eement  t o t he cour t  wer e mor e r el evant  t o sent enci ng t han t o 

pl ea negot i at i ons.   

The cour t  al so expr essed t he sent i ment  t hat  r educi ng f el ony 

char ges t o mi sdemeanor s decr eases t he mor al e of  l aw enf or cement .  

¶37 One speci f i c  f act or  was t he f ocus of  one of  t he 

quest i ons cer t i f i ed t o us by t he cour t  of  appeal s:   " whet her  a 

t r i al  cour t  may t ake i nt o account  t he v i ew of  l aw enf or cement  

when consi der i ng t he publ i c ' s i nt er est  i n a pl ea agr eement . "    

The St at e and Conger  ar gue t hat  t o consi der  t he v i ew of  l aw 
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enf or cement ,  as t he c i r cui t  cour t  di d her e,  r uns af oul  of  St at e 

v.  Mat son, 25 whi ch hel d t hat  a pl ea agr eement  bet ween t he St at e 

and a def endant  t hat  i ncl uded a j oi nt  sent enci ng r ecommendat i on 

was br eached by a l et t er  wr i t t en by a l aw enf or cement  of f i cer  

aski ng t he cour t  t o di sr egar d t he j oi nt  r ecommendat i on and 

i nst ead i mpose t he maxi mum sent ence.   The quest i on i n Mat son was 

whet her  t he def endant ,  havi ng ent er ed a pl ea pur suant  t o t he 

pl ea agr eement ,  was ent i t l ed t o r esent enci ng bef or e a di f f er ent  

c i r cui t  cour t  j udge as a r esul t  of  t he br each.  

¶38 The St at e and Conger  i nvoke Mat son f or  t he pr oposi t i on 

t hat  a cour t  may not  pr oper l y consi der  t he v i ew of  l aw 

enf or cement  when det er mi ni ng whet her  t o r ej ect  a pl ea pur suant  

t o a pl ea agr eement .   The St at e quot es t he f ol l owi ng l anguage i n 

Mat son as suppor t  f or  t hi s pr oposi t i on:  " Because an 

i nvest i gat i ve of f i cer  i s t he i nvest i gat i ng ar m of  t he 

pr osecut or ' s of f i ce,  pr i nci pl es of  f ai r ness and agency r equi r e 

us t o bi nd t he i nvest i gat i ng of f i cer  t o t he pr osecut or ' s  

bar gai n. "   Mat son,  268 Wi s.  2d,  ¶23.   

¶39 The f ocus of  t he anal ysi s i n Mat son was on whet her  t he 

r equest  by t he i nvest i gat i ng of f i cer  t hat  t he cour t  i mpose a 

maxi mum sent ence shoul d be i mput ed t o t he St at e,  whi ch had 

r epr esent ed i n i t s negot i at i ons wi t h t he def endant  and 

st at ement s t o t he cour t  i t s  i nt ent  t o r ecommend a much l esser  

sent ence.   The ci r cui t  cour t  i n Mat son had f ol l owed t he 

                                                 
25 St at e v.  Mat son,  2003 WI  App 253,  ¶¶2- 3,  268 Wi s.  2d 725,  

674 N. W. 2d 51.  
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r ecommendat i on advocat ed by t he i nvest i gat i ng of f i cer  and 

i mposed t he maxi mum penal t y.   The cour t  of  appeal s r ever sed t he 

ci r cui t  cour t ,  not i ng t hat  " had t he l et t er  i n t hi s case been 

wr i t t en,  or  t he sent i ment s cont ai ned t her ei n ut t er ed,  by t he 

di st r i ct  at t or ney' s of f i ce,  a br each of  t he pl ea agr eement  woul d 

have occur r ed. "   I d. ,  ¶22.   The cour t  of  appeal s r easoned t hat  

" t he St at e i s obl i gat ed t o compl y wi t h any pr omi ses i t  makes"  t o 

i nduce a gui l t y pl ea f r om a def endant .   I d. ,  ¶23.    

¶40 I t  i s  possi bl e t o dr aw compar i sons bet ween t he f act s 

of  Mat son wi t h Conger ' s s i t uat i on onl y by char act er i z i ng t he 

f act s i n t he br oadest  possi bl e t er ms:   bot h cases i nvol ve 

consi der at i on by a c i r cui t  cour t  of  l aw enf or cement  

r epr esent at i ves'  v i ews on a pl ea agr eement .   Such an anal ysi s i s 

not  hel pf ul  because i t  st r i ps al l  of  t he r el evant  f act s f r om 

bot h cases.   Mat son di d not  st and f or  t he pr oposi t i on t hat  l aw 

enf or cement  v i ews can never  be pr oper l y consi der ed by a cour t ;  

r at her ,  i t  deal t  wi t h a speci f i c  s i t uat i on wher e a pl ea 

agr eement  had been r eached,  a pl ea had i ndeed been ent er ed,  and 

t he expect at i ons of  bot h t he St at e and t he def endant  wer e t hat  

t he cour t  woul d be pr esent ed a j oi nt  sent enci ng r ecommendat i on.   

The over ar chi ng quest i on bef or e t he cour t  of  appeal s was whet her  

t he sent enci ng was f ai r  gi ven t he compet i ng sent enci ng 

r ecommendat i ons and t he def endant ' s much di f f er ent  expect at i on 

when t he pl ea had been ent er ed;  t he speci f i c  quest i on on whi ch 

t hat  det er mi nat i on t ur ned was one of  agency:   i n ot her  wor ds,  

was t he i nvest i gat i ng of f i cer  i n ef f ect  an agent  of  t he St at e? 
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¶41 When t he i ssues addr essed i n t hese cases ar e st at ed 

pr eci sel y,  t he di f f er ences become appar ent .   Most  s i gni f i cant l y,  

consi der i ng l aw enf or cement  r epr esent at i ves'  v i ews as a f act or  

i n det er mi ni ng whet her  t o r ej ect  t he pr oposed pl ea agr eement  i s 

qui t e a di f f er ent  mat t er  f r om al l owi ng l aw enf or cement  t o s l i p a 

har sher  sent enci ng r ecommendat i on t o a cour t  whi l e t he 

pr osecut or  uses a l esser  sent enci ng r ecommendat i on t o pr ocur e a 

pl ea f r om t he def endant .   Her e,  t he consi der at i on of  l aw 

enf or cement ' s v i ews was onl y one f act or ,  of  sever al  not ed i n t he 

r ecor d,  i n t he c i r cui t  cour t ' s  deci s i on,  and i t  was not  obt ai ned 

af t er  t he pr osecut i on had secur ed t he def endant ' s pl ea.   Mat son 

i s good l aw,  but  i t  has no appl i cat i on her e.   

¶42 The cour t  i n t hi s case di d a ver y t hor ough j ob of  

exami ni ng t he f act s.   As not ed above,  over  t he cour se of  

mul t i pl e hear i ngs,  t he cour t  quest i oned t he par t i es c l osel y and 

car ef ul l y i n or der  t o have a compl et e under st andi ng of  t he 

f act s.   Whi l e i t  woul d be i nappr opr i at e f or  a cour t  t o deny a 

mot i on t o amend as par t  of  a pl ea agr eement  on t he gr ounds t hat  

i t  gi ves l aw enf or cement  vet o power  over  pl ea agr eement s or  on 

t he gr ounds t hat  i t  f ol l owed a pol i cy t hat  amendment s f r om 

f el oni es t o mi sdemeanor s wer e never  appr oved,  t hose 
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c i r cumst ances ar e not  i n t he r ecor d bef or e us i n t hi s case. 26  

The r ecor d shows t hat  t he c i r cui t  cour t  was t r oubl ed by t he 

f act s of  t hi s par t i cul ar  case f r om t he f i r st  pl ea hear i ng.   Thi s  

was not  a s i t uat i on wher e a pl ea agr eement  t o whi ch t he cour t  

was i ni t i al l y  r ecept i ve was ni xed by l aw enf or cement ;  r at her ,  

her e,  i t  was cl ear  t hat  t he c i r cui t  cour t  was goi ng t o r ej ect  

t he pl ea agr eement  on al l  t he f act s bef or e i t  even bef or e i t  

knew t he vi ew of  t he l aw enf or cement  uni t .   The vi ew of  t he l aw 

enf or cement  uni t  was one of  f our  f act s t he c i r cui t  cour t  sought  

t o l ear n about  bef or e r ul i ng on t he mot i on;  af t er  t hr ee of  t hose 

quest i ons wer e answer ed,  but  bef or e t he quest i on about  t he MEG 

Uni t  was answer ed,  t he cour t  sai d i t s answer  was " st i l l  no. "    

¶43 As we have di scussed,  t he c i r cui t  cour t  pr oper l y 

appl i ed t he l aw as set  f or t h i n Kenyon,  whi ch was ci t ed i n t he 

c i r cui t  cour t ' s  r ul i ng.   Gi ven t hat  t he cour t  made a det ai l ed 

r ecor d over  t he cour se of  t hr ee hear i ngs as t o t he f act or s i t  

consi der ed si gni f i cant ,  and gi ven t hat  t hose f act or s wer e 

                                                 
26 I t  i s  t r ue t hat  t he c i r cui t  cour t  made t he st at ement ,  at  

t he t hi r d pl ea hear i ng,  " The Cour t  bel i eves t hat  t he publ i c 
i nt er est  i s  not  ser ved by t he r educt i on f r om f el oni es t o 
mi sdemeanor s. "   Thi s st at ement ,  st andi ng al one,  can not  be an 
appr opr i at e st andar d f or  eval uat i ng pl ea agr eement s.   However ,  
gi ven t he f ul l  cont ext  of  t he t r anscr i pt s of  t he t hr ee hear i ngs,  
we ar e sat i sf i ed t hat  t he c i r cui t  cour t  was not  i n act ual i t y 
appl y i ng such a bl anket  r ul e about  amendment s f r om f el oni es t o 
mi sdemeanor s,  because i t  f ocused r epeat edl y on sever al  f act s i n 
t he case.   We not e t hat  appl yi ng a bl anket  r ul e woul d not  
r equi r e t hr ee hear i ngs;  t he c i r cui t  cour t  coul d easi l y have 
deni ed t he agr eement  at  t he f i r st  hear i ng as soon as i t  was 
i nf or med of  t he nat ur e of  t he amendment  sought ,  i f  i t  i ndeed had 
such a bl anket  r ul e.  
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appr opr i at e t o t he anal ysi s,  we det er mi ne t hat  t he c i r cui t  cour t  

had t he power  t o r ej ect  t he pl ea agr eement  on i t s hol di ng t hat  

i t  was not  i n t he publ i c i nt er est .   The ci r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on.  

C.  Whet her  t he Ci r cui t  Cour t  Er r ed i n Denyi ng  

Conger ' s Mot i on t o Recuse 

¶44 As not ed above,  Conger  moved t o r ecuse t he ci r cui t  

cour t  af t er  i t  deni ed hi s mot i on t o amend t he char ges.   The 

ci r cui t  cour t  deni ed t hat  mot i on as wel l .   Conger  asks on appeal  

t hat  t he c i r cui t  cour t ' s  deni al  of  t hat  mot i on be r ever sed.   We 

concl ude t hat  t he c i r cui t  cour t  di d not  er r  i n denyi ng Conger ' s 

mot i on t o r ecuse because r ej ect i ng a pl ea agr eement  on t he 

gr ounds t hat  i t  i s  not  i n t he publ i c i nt er est  does not  f al l  

under  any of  t he r ul es t hat  aut omat i cal l y r equi r e a cour t ' s  

r ecusal  f r om f ur t her  par t i c i pat i on i n a case.    

¶45 Conger  ar gues t hat  t he cour t ' s  r ecusal  was necessar y 

once i t  r ej ect ed t he pl ea agr eement  f or  t he f ol l owi ng r easons.   

Fi r st ,  Wi s.  St at .  § 757. 19( 2) ( b)  r equi r es r ecusal  when a j udge 

i s a par t y t o a case,  and Conger  cont ends t hat  t he cour t ,  i n 

r ej ect i ng t he pl ea,  essent i al l y  pl aced i t sel f  i n t he r ol e of  

pr osecut or ,  r epr esent i ng a par t y adver se t o t he def endant .   

Second,  Wi s.  St at .  § 757. 19( 2) ( f )  r equi r es r ecusal  when a j udge 

has " a s i gni f i cant  .  .  .  per sonal  i nt er est "  i n t he out come of  a 

case,  and Conger  ar gues t hat  t he c i r cui t  cour t ,  i n r ej ect i ng t he 

pl ea,  has st at ed such an i nt er est .   The St at e di sagr ees,  as does 

counsel  f or  Judge Gr i mm,  and each ar gues t hat  r ej ect i ng a pl ea 

agr eement  nei t her  const i t ut es becomi ng a par t y nor  st at es a 
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s i gni f i cant  per sonal  i nt er est  i n a case.   The pr esumpt i on t hat  

j udges ar e f r ee f r om bi as and pr ej udi ce i s wel l  est abl i shed.   

St at e v.  Sant ana,  220 Wi s.  2d 674,  684,  584 N. W. 2d 151 ( Ct .  App.  

1998) .   Counsel  f or  Judge Gr i mm r i ght l y poi nt s out  t hat  gi ven 

t hat  t he c i r cui t  cour t  has a dut y under  t he l aw t o super vi se 

pl ea agr eement s,  i t  woul d put  cour t s i n an unt enabl e posi t i on t o 

cr eat e a r ul e t hat  r ej ect i ng a pl ea aut omat i cal l y cr eat es 

gr ounds f or  r ecusal .   We see not hi ng i n a cour t ' s  r ej ect i on of  a 

pl ea i n gener al ,  and not hi ng i n t hi s par t i cul ar  r ecor d,  t hat  

per suades us t hat  i n r ej ect i ng t he pl ea agr eement  t he cour t  

r el i nqui shed i t s abi l i t y  t o be t he i mpar t i al  and det ached 

magi st r at e t o whi ch Conger  i s const i t ut i onal l y and st at ut or i l y  

ent i t l ed.   Ther ef or e,  t he c i r cui t  cour t  di d not  er r  when i t  

deni ed Conger ' s  mot i on t o r ecuse;  t hat  deni al  was ent i r el y 

pr oper .  

¶46 Ther e i s,  however ,  a t wi st  i n t hi s case t hat  gi ves us 

some concer n.   The conf i gur at i on of  par t i es i n t hi s case was 

al t er ed when t he cour t  of  appeal s gr ant ed t he pet i t i on f or  

i nt er l ocut or y appeal .   As not ed above,  i n i t s May 23,  2008,  

or der  gr ant i ng Conger ' s pet i t i on f or  i nt er l ocut or y appeal ,  t he 

cour t  of  appeal s not ed " t he uni que si t uat i on pr esent ed"  and 

" agr ee[ d]  wi t h t he St at e t hat  i nput  f r om t he ci r cui t  cour t  



No.  2008AP755- CR   

 

33 
 

[ woul d]  be benef i c i al . " 27  I t  t her ef or e di r ect ed Judge Gr i mm " t o 

ar r ange r epr esent at i on t hr ough t he Di r ect or  of  St at e Cour t s and 

f i l e a r esponse  .  .  .  . "   I n a June 10,  2008,  or der  set t i ng 

f or t h a br i ef i ng schedul e,  t he cour t  of  appeal s st at ed,  " Conger  

and t he St at e have been desi gnat ed as an appel l ant  and a co-

appel l ant  r espect i vel y.   The ci r cui t  cour t  j udge,  t he Honor abl e 

Pet er  L.  Gr i mm,  has been desi gnat ed as an i nt er venor -

r espondent . "    

¶47 Thi s desi gnat i on has r ai sed t he pot ent i al  f or  a new 

mot i on f or  r ecusal  t o be made on r emand on t he gr ounds t hat  

Judge Gr i mm has,  i n t he cour se of  t he appeal ,  become a par t y.   

I f  Judge Gr i mm has become a par t y t o t hi s act i on,  t hen hi s 

r ecusal  woul d appear  t o be gover ned by Wi s.  St at .  § 757. 19( 2) ( b)  

( r equi r i ng di squal i f i cat i on f r om any ci v i l  or  cr i mi nal  act i on or  

pr oceedi ng when a j udge i s a par t y) .   On t he r ecor d bef or e us,  

we ar e unabl e t o di spose of  t he quest i on of  Judge Gr i mm' s st at us 

as a par t y i n t hi s mat t er .   The r ecor d bef or e us does not  

i ncl ude any mot i ons f i l ed by any par t y r equest i ng t hat  Judge 

                                                 
27 Because t he St at e and Conger  ar e al l i es r at her  t han 

adver sar i es on t hi s i ssue,  t he cour t  di d not  have t he benef i t  of  
t he or di nar y t est i ng of  ar gument s by opposi ng par t i es.  See 
Lassi t er  v.  Dep' t  of  Soci al  Ser vs. ,  452 U. S.  18,  28 ( 1981)  
( " [ O] ur  adver sar y syst em pr esupposes[ ]  [ t hat ]  accur at e and j ust  
r esul t s ar e most  l i kel y t o be obt ai ned t hr ough t he equal  cont est  
of  opposed i nt er est s .  .  .  . " ) .  
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Gr i mm be per mi t t ed t o i nt er vene i n t hi s mat t er . 28  We do not  know 

whet her  t he cour t  of  appeal s made t he desi gnat i on on t he basi s 

of  Wi s.  St at .  § 803. 03,  Wi s.  St at .  § 803. 09,  or  some ot her  

st at ut e. 29  Nor  does t he cour t  of  appeal s expl ai n i t s r at i onal e 

f or  i t s  deci s i on t o or der  Judge Gr i mm t o obt ai n r epr esent at i on 

and f or  i t s desi gnat i on of  t he r espect i ve par t i es as appel l ant ,  

co- appel l ant ,  and i nt er venor - r espondent  i n t he cer t i f i cat i on of  

appeal  t o t hi s cour t .   Of  cour se,  t he f act  t hat  Judge Gr i mm i s 

r epr esent ed by counsel  does not  necessar i l y  make hi m a par t y.  As 

t he St at e suggest s i n i t s r epl y br i ef  t o t hi s cour t ,  " Judge 

Gr i mm' s posi t i on may be bet t er  const r ued as an ' ami cus cur i ae'  

r at her  t han as ' a par t y '  i n a case over  whi ch t he j udge 

pr esi ded, "  c i t i ng anal ogous cases f r om t he Uni t ed St at es Supr eme 

Cour t .   Thi s ar gument  bear s devel opi ng bot h because i t  i s  

r el evant  t o t he i mmedi at e quest i on of  r ecusal  and because i t  i s  

                                                 
28 The St at e,  i n i t s r epl y br i ef ,  says,  " I n i t s r esponse t o 

Def endant  Conger ' s pet i t i on f or  l eave t o appeal ,  t he St at e 
suggest ed t hat  because bot h t he St at e and Def endant  Conger  
sought  r ever sal  of  Judge Gr i mm' s r ej ect i on of  t he pr oposed pl ea 
agr eement ,  Judge Gr i mm' s posi t i on shoul d be r epr esent ed by 
counsel  out s i de t he Depar t ment  of  Just i ce. "   Conger ' s pet i t i on 
f or  l eave t o appeal  i s  i n t he r ecor d,  but  t he St at e' s r esponse 
t o i t  i s  not .  

29 Wi s.  St at .  § 803. 03( 1) ( a)  st at es t hat  " [ a]  per son who i s 
subj ect  t o ser vi ce of  pr ocess shal l  be j oi ned as a par t y i n t he 
act i on i f  .  .  .  i n t he per son' s absence compl et e r el i ef  cannot  
be accor ded among t hose al r eady par t i es[ . ] "  

Wi s.  St at .  § 803. 09( 2)  st at es i n par t  t hat  " [ u] pon t i mel y 
mot i on anyone may be per mi t t ed t o i nt er vene i n an act i on when a 
movant ' s c l ai m or  def ense and t he mai n act i on have a quest i on of  
l aw or  f act  i n common. "  
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a quest i on t hat  may ar i se agai n i n t he f ut ur e.   Because t he 

r ecor d bef or e us i s i ncompl et e,  we cannot  make t hat  

det er mi nat i on.   We t her ef or e r emand t o t he cour t  of  appeal s t he 

i ssue of  whet her ,  as a mat t er  of  l aw,  Judge Gr i mm has now become 

a par t y or  ami cus.   We t hen expect  a r emand t o t he c i r cui t  cour t  

f or  a deci s i on under  Wi s.  St at .  § 757. 19( 2)  i n r egar d t o 

r ecusal .  

I I I .  CONCLUSI ON 

¶48 The f i r st  t wo quest i ons pr esent ed by t hi s case ar e 

answer ed by Wi s.  St at .  §  971. 29 ( whi ch per mi t s amendment  of  t he 

char ge wi t hout  j udi c i al  appr oval  onl y pr i or  t o ar r ai gnment )  and 

est abl i shed pr ecedent  concer ni ng t he ci r cui t  cour t ' s  i nher ent  

aut hor i t y t o r ej ect  a pl ea t hat  i s not  i n t he publ i c i nt er est .   

Thus,  a c i r cui t  cour t  must  r evi ew a pl ea agr eement  i ndependent l y 

and may,  i f  i t  appr opr i at el y exer ci ses i t s di scr et i on,  r ej ect  

any pl ea agr eement  t hat  does not ,  i n i t s v i ew,  ser ve t he publ i c 

i nt er est .   That  r evi ew i s anal ogous t o t he cour t ' s  i ndependent  

det er mi nat i on t hat  a f act ual  basi s exi st s f or  t he pl ea and i t s 

i ndependent  det er mi nat i on pur suant  t o Wi s.  St at .  § 971. 08( 1)  

t hat  t he pl ea i s  made knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y ;  

such i ndependent  det er mi nat i ons ar e saf eguar ds bui l t  i nt o our  

syst em t o pr ot ect  t he i nt egr i t y  of  t he pl ea pr ocess.   When a 

cour t  det er mi nes i ndependent l y whet her  a pl ea i s i n t he publ i c 

i nt er est ,  i t  i s  no mor e a r ef l ect i on on t he pr osecut or ' s 

i nt egr i t y or  j udgment  t han when i t  det er mi nes i ndependent l y t hat  

a f act ual  basi s suppor t s t he pl ea.    
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¶49 As f or  t he f act or s a cour t  may consi der  when i t  makes 

t hat  i ndependent  det er mi nat i on,  we r ei t er at e,  as ot her  cour t s  

have done,  t hat  t he publ i c i nt er est  i s  a consi der at i on t hat  i s 

not  capabl e of  pr eci se out l i nes.   Accor di ngl y,  t he f act or s t hat  

a cour t  may wei gh when def i ni ng t he publ i c i nt er est  i nvol ved 

wi l l  var y f r om case t o case.   One appr opr i at e f act or  among many 

may wel l  be t he v i ewpoi nt  of  l aw enf or cement ;  a cour t ' s  

consi der at i on of  t hat  f act or  i n i t s anal ysi s does not  

aut omat i cal l y i nval i dat e i t s ul t i mat e deci s i on wi t h r egar d t o 

t he pl ea.    

¶50 Fi nal l y,  i n answer  t o t he quest i ons about  r equi r ed 

r ecusal ,  we concl ude t hat  a cour t ' s  r ej ect i on of  a pl ea does not  

i n and of  i t sel f  become a " per sonal  i nt er est  i n t he out come of  

t he mat t er , "  and Wi s.  St at .  § 757. 19( 2) ( f )  i s  not  i mpl i cat ed 

her e.   We ar e unabl e t o ascer t ai n on t hi s r ecor d whet her  i n t he 

cour se of  t he appeal  Judge Gr i mm has become a par t y t o t hi s 

case,  i n whi ch event  i t  appear s t hat  Wi s.  St at .  §  757. 19( 2) ( b)  

woul d now r equi r e hi s r ecusal  f r om f ur t her  par t i c i pat i on i n t hi s 

case.   Because t he r ecor d i s undevel oped as t o t hat  quest i on,  we 

r emand t o t he cour t  of  appeal s t he i ssue of  whet her ,  as a mat t er  

of  l aw,  Judge Gr i mm has now become a par t y or  ami cus and whet her  

r ecusal  i s  now r equi r ed.   We t hen expect  a r emand t o t he c i r cui t  

cour t  f or  a deci s i on under  Wi s.  St at .  § 757. 19( 2) .  

¶51 We t her ef or e af f i r m t he or der  of  t he c i r cui t  cour t  

denyi ng t he mot i on t o amend t he i nf or mat i on pur suant  t o t he pl ea 

agr eement .   The or der  denyi ng Conger ' s mot i on seeki ng t he 

cour t ' s  r ecusal  was al so pr oper l y deni ed.   However ,  we r emand t o 
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t he cour t  of  appeal s t he i ssue of  whet her  Judge Gr i mm has now 

become a par t y or  ami cus.   We t hen expect  a r emand t o t he 

c i r cui t  cour t  f or  a deci s i on under  Wi s.  St at .  § 757. 19( 2)  i n 

r egar d t o r ecusal .  

By t he Cour t . —Or der  denyi ng mot i on t o amend af f i r med;  or der  

denyi ng mot i on t o r ecuse af f i r med;  or der  of  t he cour t  of  appeal s 

desi gnat i ng t he ci r cui t  cour t  an i nt er venor - r espondent  r emanded 

t o t he cour t  of  appeal s f or  f ur t her  pr oceedi ngs.    
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¶52 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   I  j oi n 

t he maj or i t y opi ni on.   I  wr i t e separ at el y f or  t wo r easons:    

¶53 Fi r st ,  t o under scor e t hat  al t hough t he maj or i t y 

opi ni on af f i r ms a c i r cui t  cour t ' s  de novo det er mi nat i on whet her  

t o r ej ect  a pl ea agr eement  i nvol v i ng amendment  or  di smi ssal  of  

i ni t i al  char ges,  t he maj or i t y  opi ni on appr opr i at el y st r esses t he 

si gni f i cant  wei ght  a c i r cui t  cour t  shoul d gi ve t o t he di st r i ct  

at t or ney' s r ecommendat i on and eval uat i on of  t he publ i c i nt er est ,  

as encompassed i n t he pl ea agr eement .  

¶54 Second,  t o r espond t o t he di ssent ,  whi ch l ament s t hat  

t he cour t  has expanded t he power  of  t he j udi c i ar y and has 

cr ossed " a wel l  under st ood[ ]  l i ne separ at i ng a cor e power  of  t he 

execut i ve br anch——t he power  t o pr osecut e cr i mi nal  act i ons——f r om 

t he power  of  t he j udi c i ar y t o adj udi cat e t hose act i ons. "   

Di ssent ,  ¶97.   Somewhat  cont r adi ct or i l y ,  t he di ssent  

acknowl edges t hat  t he l i ne separ at i ng j udi c i al  and execut i ve 

power s i s " i ndi st i nct . "   I d.    

¶55 The di ssent  acknowl edges t hat  cour t s may r evi ew 

amendment s t o i ni t i al  char ges t o pr ot ect  def endant s f r om 

pr ej udi ce.   Di ssent ,  ¶141.   Beyond t hi s,  t he di ssent  of f er s no 

st andar d of  r evi ew t o gui de ci r cui t  cour t s i n deci di ng whet her  

t o r ej ect  a pr oposed pl ea agr eement  i nvol v i ng t he amendment  or  

di smi ssal  of  char ges.   The onl y answer  t hat  can be deci pher ed 

f r om t he di ssent  i s t hat  t her e i s no cour t  r evi ew of  a di st r i ct  

at t or ney' s deci s i on t o amend or  di smi ss a char ge.   Accor di ng t o 

t he di ssent ,  di st r i ct  at t or neys have t he excl usi ve aut hor i t y t o 
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det er mi ne whet her  a pl ea agr eement  i nvol v i ng amendment  or  

di smi ssal  of  i ni t i al  char ges i s i n t he publ i c i nt er est .    

¶56 How can t hat  be?  Once char ges ar e f i l ed i n cour t ,  t he 

di st r i ct  at t or ney i s t he at t or ney f or  t he St at e,  whi ch i s a 

par t y t o t he cr i mi nal  pr oceedi ngs. 1  Pl aci ng unl i mi t ed,  non-

r evi ewabl e,  excl usi ve power  i n t he di st r i ct  at t or ney t o amend or  

di schar ge char ges,  as t he di ssent  pr oposes,  under mi nes t he 

del i ber at i ve pr ocess of  t he c i r cui t  cour t  i n dec i di ng cases and 

ci r cumvent s t he j udi c i ar y ' s dut y t o admi ni st er  j ust i ce 

i mpar t i al l y  and i ndependent l y.  

¶57 Wi sconsi n' s const i t ut i onal  hi st or y,  t he st at ut or y 

hi st or y,  and l ong- st andi ng pr ecedent s of  t hi s cour t  demonst r at e 

t hat  a c i r cui t  cour t ' s  eval uat i on of  a pl ea agr eement  i nvol v i ng 

amendment  or  di smi ssal  of  i ni t i al  char ges i s not  i n der ogat i on 

of  t he separ at i on of  power s doct r i ne but  r at her  mai nt ai ns pr oper  

checks and bal ances bet ween gover nment  br anches and pr ot ect s t he 

publ i c i nt er est .   

I  

¶58 I  concl ude,  l i ke t he maj or i t y opi ni on and i n cont r ast  

t o t he di ssent ,  t hat  cour t s have t he power  t o r evi ew t he 

di scr et i on of  di st r i ct  at t or neys i n amendi ng or  di smi ssi ng a 

char ge.   I ndeed no one di sput es t hi s r ul e of  l aw——not  t he St at e,  

not  t he def endant ,  not  t he ami cus. 2  Onl y t he di ssent  di sput es 
                                                 

1 See St at e v.  St enkl yf t ,  2005 WI  71,  ¶106,  281 Wi s.  2d 484,  
697 N. W. 2d 769 ( Abr ahamson,  C. J. ,  concur r i ng i n par t  & 
di ssent i ng i n par t )  ( c i t at i ons omi t t ed) .  

2 Non- par t y br i ef  of  Ben Kempi nen,  Cl i ni cal  Pr of essor  and 
Di r ect or ,  Pr osecut i on Pr oj ect ,  Fr ank J.  Remi ngt on Cent er ,  
Uni ver si t y of  Wi sconsi n Law School ,  Madi son,  Wi sconsi n.  
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t he r ul e of  l aw.   Yet  j udi c i al  r evi ew i s a saf et y val ve needed 

t o assur e f ai r ness and t o pr omot e t r ust  i n t he l egal  syst em.   

¶59 The quest i on bef or e t he cour t  i s  what  st andar d a 

c i r cui t  cour t  shoul d use i n deci di ng whet her  t o r ej ect  a 

pr oposed pl ea agr eement  i nvol v i ng t he amendment  or  di smi ssal  of  

char ges. 3  

¶60 My i ni t i al  v i ew was t hat  t he c i r cui t  cour t  shoul d 

r evi ew t he pl ea agr eement  t o det er mi ne whet her  t he pr osecut or  

er r oneousl y exer ci sed hi s or  her  di scr et i on. 4  I n ot her  wor ds,  I  

t hought  t hat  t he c i r cui t  cour t  shoul d r evi ew t he pr osecut or ' s 

deci s i on about  changi ng t he char ges i n a pl ea agr eement  by 

aski ng whet her  t he pr osecut or  er r oneousl y exer ci sed hi s or  her  

di scr et i on.   Al l owi ng t he pr osecut or  subst ant i al  i ndependence i n 

amendi ng or  di smi ssi ng char ges once t he case i s bef or e t he cour t  

i s  pr oper  because t he pr osecut or  has i nvest i gat ed t he of f ense 

and has mor e i nf or mat i on t han t he ci r cui t  cour t .  

¶61 Never t hel ess,  I  j oi n t he maj or i t y opi ni on because 

al t hough t he maj or i t y opi ni on does not  adopt  t he er r oneous 

exer ci se of  di scr et i on st andar d,  t he maj or i t y st r esses t he 

                                                 
3 As st at ed by t he cour t  of  appeal s cer t i f i cat i on,  t he f i r st  

i ssue pr esent ed f or  r evi ew i s " What  i s t he t r i al  cour t ' s  scope 
of  r evi ew when deci di ng whet her  t o accept  or  r ej ect  a pl ea 
agr eement ?"  

4 As t hi s cour t  has expl ai ned,  pr osecut or s have gr eat  
di scr et i on i n det er mi ni ng whet her  t o commence a pr osecut i on and 
ar e gener al l y account abl e t o t he peopl e,  and not  t o cour t s,  f or  
how t hey exer ci se t hat  power ,  but  t hat  power  has bounds;  t he 
power  must  be bal anced agai nst  t he need t o avoi d ar bi t r ar y,  
di scr i mi nat or y,  or  oppr essi ve r esul t s.   St at e v .  Kar pi nski ,  92 
Wi s.  2d 599,  607- 08,  285 N. W. 2d 729 ( 1979) .  
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si gni f i cant  wei ght  a c i r cui t  cour t  shoul d gi ve t o t he 

pr osecut or ' s r ecommendat i ons as encompassed i n a pl ea agr eement .    

¶62 Wi sconsi n l aw has l ong r ecogni zed,  and t he maj or i t y 

opi ni on her e mai nt ai ns,  t hat  di st r i ct  at t or neys ar e " quasi -

j udi c i al "  of f i cer s,  engaged i n shar i ng r esponsi bi l i t y  wi t h t he 

cour t s t o assur e t hat  j ust i ce i s done.   Maj or i t y op. ,  ¶19 

( quot i ng St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  

2004 WI  58,  ¶28,  271 Wi s.  2d 633,  681 N. W. 2d 110) .   The maj or i t y 

opi ni on cal l s at t ent i on t o t he f act  t hat  

" pr osecut or [ s]  .  .  .  ar e af f or ded necessar i l y  wi de def er ence t o 

do t hei r  j obs. "   Maj or i t y op. ,  ¶19.   The maj or i t y opi ni on 

under scor es " t he publ i c i nt er est  i n al l owi ng t he pr osecut or  

suf f i c i ent  f r eedom t o exer ci se hi s [ or  her ]  l egi t i mat e 

di scr et i on,  t o empl oy t o t he best  ef f ect  hi s [ or  her ]  exper i ence 

and t r ai ni ng,  and t o make t he subj ect i ve j udgment  i mpl i c i t  i n 

t he br oad gr ant  of  aut hor i t y under  sec.  59. 47,  St at s. "   Maj or i t y 

op. ,  ¶26 ( quot i ng St at e v.  Kenyon,  85 Wi s.  2d 36,  47,  270 

N. W. 2d 160 ( 1978) ) .  

¶63 Thus t he maj or i t y opi ni on i s suf f i c i ent l y def er ent i al  

t o t he di st r i ct  at t or ney t o pr eser ve t he of f i ce' s necessar y 

aut onomy and i s f l exi bl e enough t o al l ow a c i r cui t  cour t  t o 

r ej ect  a pl ea agr eement  t hat  i s  not  i n t he publ i c i nt er est .   The 

maj or i t y r ecogni zes t hat  t he pr osecut or ' s f r ee exer ci se of  

aut hor i zed di scr et i on i s i n i t sel f  a val uabl e publ i c i nt er est . 5   
                                                 

5 See maj or i t y op. ,  ¶31 ( pr oper  wei ght i ng of  t he 
pr osecut or ' s r ecommendat i on and r easoni ng " r ef l ect s t he cour t ' s  
i nt er est  i n honor i ng t he publ i c i nt er est  i n pr ovi di ng a 
pr osecut or  f r eedom t o exer ci se t he di scr et i on t hat  hi s or  her  
posi t i on aut hor i zes. " ) .    
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¶64 Thus,  cont r ar y t o t he di ssent ' s anxi et y t hat  t he 

maj or i t y opi ni on wi l l  l ead t o second- guessi ng of  c i r cui t  cour t s '  

appr oval  of  pl ea agr eement s by unspeci f i ed " t hi r d par t i es, " 6 and 

t hat  t he maj or i t y ' s wei ght i ng of  t he pr osecut or ' s r ecommendat i on 

i s a " f i g l eaf , " 7 I  t ake t he maj or i t y ser i ousl y and at  i t s  wor d 

when i t  cr edi t s t he r ecommendat i on and r easoni ng of  pr osecut or s 

ent er i ng i nt o pl ea agr eement s. 8  Today' s deci s i on mai nt ai ns t he 

c i r cui t  cour t ' s  est abl i shed and const i t ut i onal  r ol e.  

I I  

¶65 Si mpl y put ,  i t  i s  pecul i ar l y  t he pr ovi nce of  al l  

Wi sconsi n cour t s,  and especi al l y t hi s Cour t ,  t o i nt er pr et  our  

st at e const i t ut i on and t o " say what  t he l aw i s. " 9  The maj or i t y 

deci s i on i n t hi s case pr eser ves t he r espect i ve r ol es of  t he 

                                                 
6 Di ssent ,  ¶158.  

7 I d. ,  ¶157.  

8 I n addi t i on t o t he Amer i can Bar  Associ at i on' s St andar d 14-
1. 8,  whi ch t he maj or i t y c i t es wi t h appr oval  at  ¶34 f or  i t s 
di scussi on of  f act or s bear i ng on t he ci r cui t  cour t ' s  eval uat i on 
of  t he publ i c  i nt er est ,  t he maj or i t y ' s det er mi nat i on i s i n 
keepi ng wi t h t he ABA' s St andar d 14- 1. 1( b) ,  r egar di ng r ecei v i ng 
and act i ng on a pl ea:  " [ A] ppr opr i at e consi der at i on shoul d be 
gi ven t o t he v i ews of  t he par t i es,  t he i nt er est s of  t he v i ct i ms 
and t he i nt er est  of  t he publ i c i n t he ef f ect i ve admi ni st r at i on 
of  j ust i ce. "    

9 St at e ex r el .  Wi s.  Senat e v.  Thompson,  144 Wi s.  2d 429,  
436,  424 N. W. 2d 385 ( 1988)  ( " We deem i t  t o be t hi s cour t ' s  dut y 
t o r esol ve di sput es r egar di ng t he const i t ut i onal  f unct i ons of  
di f f er ent  br anches of  st at e gover nment ;  we may not  avoi d t hi s 
dut y s i mpl y because one or  bot h par t i es ar e coor di nat e br anches 
of  gover nment . " ) .   
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cour t s and t he di st r i ct  at t or ney.   The di ssent ' s anxi et y about  a 

v i ol at i on of  t he separ at i on of  power s i s unf ounded. 10   

¶66 The pr esent  case i nvol ves t he power  of  a c i r cui t  cour t  

t o r ej ect  a di st r i ct  at t or ney' s r equest  t o amend or  di smi ss a 

char ge t hat  has been f i l ed.  

¶67 St r i dent l y obj ect i ng t o t he maj or i t y opi ni on as a 

j udi c i al  usur pat i on of  execut i ve power ,  t he di ssent  spi ns a 

l ong,  wi ndi ng t al e about  t he power s of  di st r i ct  at t or neys and 

cour t s,  c i t i ng const i t ut i onal ,  st at ut or y,  and case l aw.   And 

wher e does t he di ssent  wi nd up?  Agr eei ng wi t h t he maj or i t y!    

¶68 The di ssent  concl udes t hat  " t he maj or i t y deci s i on i s 

f or eshadowed i n pr evi ous cases. "   Di ssent ,  ¶162.    

¶69 The di ssent  t akes sever al  appr oaches ( expl i c i t  and 

i mpl i c i t )  i n an at t empt  t o r ef ut e t he maj or i t y opi ni on and t he 

numer ous Wi sconsi n deci s i ons t hat  r ecogni ze t he power  of  a t r i al  

j udge t o r ef use t o accept  a pr oposed pl ea agr eement  t hat  

                                                 
10 The Wi sconsi n Const i t ut i on vest s execut i ve power  i n t he 

gover nor  and l egi s l at i ve power  i n t he t wo houses of  t he 
l egi s l at ur e.   The j udi c i al  power  r est s i n a uni f i ed cour t  
syst em.  Thi s di vi s i on of  r esponsi bi l i t y  evi nces t he separ at i on 
of  power s doct r i ne i n our  gover nment .   St enkl yf t ,  281 
Wi s.  2d 484,  ¶88 ( Abr ahamson,  C. J. ,  concur r i ng i n par t  & 
di ssent i ng i n par t ) .  

Al t hough t he pr i nci pl es of  t he separ at i on of  power s ar e 
easi l y st at ed,  " t he boundar i es t hat  separ at e t he power s of  t he 
t hr ee br anches ar e shadowy and not  wel l  def i ned.   I t  i s  t he dut y 
of  t he cour t  t o def i ne t hem,  and see t hat  t hey ar e r espect ed. "   
St enkl yf t ,  281 Wi s.  2d 484,  ¶88 ( Abr ahamson,  C. J . ,  concur r i ng i n 
par t  & di ssent i ng i n par t )  ( c i t i ng Thoe v.  Chi cago,  Mi l waukee & 
St .  Paul  Ry.  Co. ,  181 Wi s.  456,  195 N. W.  407 ( 1923)  ( i nt er nal  
quot at i on mar ks omi t t ed) ) .  



No.   2008AP755- CR. ssa 

 

7 
 

i nvol ves a r educt i on or  di smi ssal  of  char ges.   None of  t he 

di ssent ' s appr oaches i s per suasi ve.  

1.   The di ssent  asser t s t hat  t her e exi st s an " i ndi st i nct "  

but  " wel l  under st ood l i ne separ at i ng a cor e power  i n t he 

execut i ve br anch—t he power  t o pr osecut e cr i mi nal  act i ons 

f r om t he power  of  t he j udi c i ar y t o adj udi cat e t hose 

act i ons. "   Di ssent ,  ¶97.  

¶70 Response:   The di ssent  f ai l s  t o c i t e t o any aut hor i t y 

est abl i shi ng t hi s " wel l  under st ood l i ne"  or  est abl i shi ng a " cor e 

execut i ve power  t o pr osecut e cr i mi nal  act i ons. "   I ndeed,  t he 

wel l - accept ed l aw i s t hat  t he di st r i ct  at t or ney has no " cor e"  

power s,  or  any ot her  power s,  ot her  t han what  t he st at ut es 

pr ovi de.  

¶71 The di st r i ct  at t or ney i s ment i oned i n t he Wi sconsi n 

Const i t ut i on i n Ar t i c l e VI ,  Sect i on 4,  ( 1) ( a) ,  ( 1) ( c) ,  and ( 5) .   

The met hod of  sel ect i on ( el ect i on) ,  t er m of  of f i ce,  and 

pr ocedur es t o f i l l  vacanci es ar e set  f or t h;  not hi ng mor e.   

Absent  const i t ut i onal  pr ovi s i ons,  t he power s of  t he of f i ce of  

di st r i ct  at t or ney have been set  f or t h by t he l egi s l at ur e and 

have evol ved over  t he year s.    

¶72 The cour t  has st at ed t hat  " t he posi t i on of  di st r i ct  

at t or ney,  t hough const i t ut i onal ,  was not  one of  i nher ent  power s,  

but  was answer abl e t o speci f i c  di r ect i ons of  t he l egi s l at ur e. " 11 

                                                 
11 St at e ex r el .  Kur ki er ewi cz v.  Cannon,  42 Wi s.  2d 368,  

380,  166 N. W. 2d 255 ( 1969) .  
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¶73 Ci r cui t  cour t s,  on t he ot her  hand,  have t he power  t o 

adj udi cat e and have i nher ent  and i mpl i c i t  power  i n per f or mi ng 

t hei r  f unct i ons. 12 

2.   The di ssent  asser t s t hat  t he di st r i ct  at t or ney has 

br oad di scr et i on t o det er mi ne whet her  t o f i l e char ges,  t hat  

i s ,  t o i ni t i at e a pr osecut i on.   Di ssent ,  ¶¶116,  132- 35.  

¶74 Response:   Tr ue.   See di ssent ,  ¶¶116- 17 ( descr i bi ng 

St at e ex r el .  Kur ki er ewi cz v.  Cannon,  42 Wi s.  2d 368,  166 

N. W. 2d 255 ( 1969)  ( no wr i t  of  mandamus l i es t o compel  di st r i ct  

at t or ney t o conduct  an i nquest ) ) .  

¶75 But  t hi s case does not  i nvol ve t he di st r i ct  at t or ney' s 

power  t o deci de whet her  t o f i l e a char ge.   The maj or i t y opi ni on 

does not  i nt er f er e wi t h t he di st r i ct  at t or ney' s deci s i onmaki ng 

r egar di ng whet her  and what  t o char ge.    

¶76 The pr esent  case i nvol ves t he power  of  t he cour t  and 

di st r i ct  at t or ney once t he di st r i ct  at t or ney has deci ded whet her  

and what  t o char ge.   When char ges ar e f i l ed,  t he St at e i s a 

par t y t o t he act i on and i s r epr esent ed bef or e t he cour t  by t he 

di st r i ct  at t or ney.    

                                                                                                                                                             
Si mi l ar l y,  t he power s of  t he at t or ney gener al  ar e 

c i r cumscr i bed by st at ut e,  al t hough he or  she i s a const i t ut i onal  
of f i cer .   St at e of  Wi sconsi n v.  Ci t y of  Oak Cr eek,  2000 WI  9,  
¶¶15- 16,  20,  232 Wi s.  2d 612,  605 N. W. 2d 526.   " [ U] nl ess t he 
power  t o [ br i ng]  a speci f i c  act i on i s gr ant ed by l aw,  t he of f i ce 
of  t he at t or ney gener al  i s  power l ess t o act . "   I d.  at  ¶22 
( second br acket s i n or i gi nal ) .   Thi s i s set t l ed l aw t hat  does 
not  gr avel y under mi ne t he separ at i on of  power s;  nei t her  does 
mai nt ai ni ng l ong- est abl i shed checks and bal ances on t he 
di scr et i onar y aut hor i t y of  di st r i ct  at t or neys ar ound t he st at e.  

12 See St at e v.  Cannon,  196 Wi s.  534,  221 N. W.  603 ( 1928) .  



No.   2008AP755- CR. ssa 

 

9 
 

¶77 Mor e i mpor t ant l y,  however ,  t he power  t o f i l e char ges,  

t o i ni t i at e pr osecut i on,  i s  not  t he excl usi ve power  of  t he 

di st r i ct  at t or ney.   Rat her ,  i t  i s  a power  shar ed by t he di st r i ct  

at t or ney and t he j udi c i ar y,  as t he di ssent  must  concede.   

Di ssent ,  ¶135.   

¶78 When t he Wi sconsi n Const i t ut i on was adopt ed,  and unt i l  

t he pr esent  day,  t he di st r i ct  at t or ney di d not  have excl usi ve 

power  t o det er mi ne whet her  t o f i l e char ges,  t hat  i s ,  whet her  t o 

i ni t i at e pr osecut i on.   A t r i al  cour t  has power  t o i ni t i at e a 

char ge when t he di st r i ct  at t or ney does not .  

¶79 Twent y- f i r st  cent ur y l awyer s v i ew t he di st r i ct  

at t or ney as t he publ i c pr osecut or ,  but  hi st or i cal l y t he v i ct i m,  

not  t he st at e,  was t he pr osecut or . 13  Bef or e t he adopt i on of  t he 

Const i t ut i on ( and t her eaf t er ) , 14 j udges wer e aut hor i zed t o 

                                                 
13 For  a hi st or y of  di st r i ct  at t or neys  and t hei r  power s i n 

Wi sconsi n,  see St at e ex r el .  Unnamed Pet i t i oner s v.  Connor s,  136 
Wi s.  2d 118,  401 N. W. 2d 782 ( 1987)  ( over r ul ed by St at e v.  
Unnamed Def endant ,  150 Wi s.  2d 352,  365- 67,  441 N. W. 2d 696 
( 1989) ) ;  St at e v.  Unnamed Def endant ,  150 Wi s.  2d 352,  441 
N. W. 2d 696 ( 1989) ;  Fr ank J.  Remi ngt on & Wayne A.  Logan,  Fr ank 
Mi l l er  and t he Deci s i on t o Pr osecut e,  69 Wash.  U. L. Q.  159 
( 1991) ;  Wayne A.  Logan,  Comment ,  A Pr oposed Check on t he 
Char gi ng Di scr et i on of  Wi sconsi n Pr osecut or s,  1990 Wi s.  L.  Rev.  
1695;  Samuel  Becker ,  Judi c i al  Scr ut i ny of  Pr osecut or i al  
Di scr et i on i n t he Deci s i on Not  t o Fi l e a Compl ai nt ,  71 Mar q.  L.  
Rev.  749 ( 1988) .    

14 The ear l y st at ut or y hi st or y i s r el evant  because i n 
i nt er pr et i ng t he Wi sconsi n const i t ut i on cour t s exami ne ( 1)  t he 
pl ai n meani ng of  t he wor ds i n t he cont ext  used;  ( 2)  t he 
hi st or i cal  anal ysi s of  t he const i t ut i onal  debat es and t he 
pr act i ces i n exi st ence i n 1848;  and ( 3)  t he ear l i est  
i nt er pr et at i ons of  t he sect i on by t he l egi s l at ur e as mani f est ed 
i n t he f i r st  l aw passed f ol l owi ng adopt i on of  t he const i t ut i on.   
St at e v.  Beno,  116 Wi s.  2d 122,  136- 37,  341 N. W. 2d 668 ( 1984) .    
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i ni t i at e cr i mi nal  pr osecut i ons. 15  " Doubt l ess,  at  t he t i me of  t he 

st at e' s or i gi n .  .  .  magi st r at es pl ayed a cent r al  r ol e i n 

i ni t i at i ng pr osecut i ons,  i n cont r ast  t o t he ambi guous r ol e of  

di st r i ct  at t or neys. " 16  

                                                                                                                                                             
For  st at e const i t ut i onal  i nt er pr et at i on,  see al so Bor gni s 

v.  Fal k Co. ,  147 Wi s.  327,  349- 50,  133 N. W.  209 ( 1911)  ( " Wher e 
t her e i s no expr ess command or  pr ohi bi t i on,  but  onl y gener al  
l anguage or  pol i cy t o be consi der ed,  t he condi t i ons pr evai l i ng 
at  t he t i me of  [ t he const i t ut i on' s]  adopt i on must  have t hei r  due 
wei ght ;  but  t he changed soci al ,  economi c,  and gover nment al  
const i t ut i ons and i deal s of  t he t i me,  as wel l  as t he pr obl ems 
whi ch t he changes have pr oduced,  must  al so l ogi cal l y ent er  i nt o 
t he consi der at i on,  and become i nf l uent i al  f act or s i n t he 
set t l ement  of  pr obl ems of  const r uct i on and i nt er pr et at i on. " ) .   
See al so B. F.  St ur t evant  Co.  v.  I ndus.  Comm' n,  186 Wi s.  10,  19,  
202 N. W.  324 ( 1927) ;  I n r e Vi l l age of  Chenequa,  197 Wi s.  163,  
171,  221 N. W.  856 ( 1928) .  

15 Unnamed Def endant ,  150 Wi s.  2d at  363.  

16 Wayne A.  Logan,  Comment ,  A Pr oposed Check on t he Char gi ng 
Di scr et i on of  Wi sconsi n Pr osecut or s,  1990 Wi s.  L.  Rev.  1695,  
1710.  

1878 Rev.  St at .  Sect i on 4653 gr ant ed t he di st r i ct  at t or ney 
t he power  not  t o f i l e an i nf or mat i on,  but  t he power  was subj ect  
t o t he t r i al  cour t ’ s appr oval .   The t r i al  cour t  coul d di r ect  t he 
di st r i ct  at t or ney t o f i l e t he pr oper  i nf or mat i on and br i ng t he 
case t o t r i al :  

The di st r i ct  at t or ney of  t he pr oper  count y shal l  
i nqui r e i nt o and make f ul l  exami nat i on of  al l  f act s 
and ci r cumst ances connect ed wi t h any case of  
pr el i mi nar y exami nat i on,  as pr ovi ded by l aw,  t ouchi ng 
t he commi ssi on of  any of f ense wher eon t he of f ender  
shal l  have been commi t t ed t o j ai l ,  or  become 
r ecogni zed or  hel d t o bai l ,  and t o f i l e an i nf or mat i on 
set t i ng f or t h t he cr i me commi t t ed,  accor di ng t o t he 
f act s ascer t ai ned on such exami nat i on,  and f r om t he 
wr i t t en t est i mony t aken t her eon,  whet her  i t  be t he 
of f ense char ged i n t he compl ai nt  on whi ch t he 
exami nat i on was had or  not ;  but  i f  t he di st r i ct  
at t or ney shal l  det er mi ne i n any such case t hat  an 
i nf or mat i on ought  not  t o be f i l ed,  he shal l  make,  
subscr i be and f i l e wi t h t he c l er k of  t he cour t ,  a 
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¶80 I t  was not  unt i l  1945 t hat  di s t r i ct  at t or neys wer e 

gi ven expl i c i t  st at ut or y aut hor i t y,  coext ensi ve wi t h t he power s 

of  t he cour t s,  t o i ssue cr i mi nal  compl ai nt s. 17  Onl y i n 1969 di d 

t he l egi s l at ur e gi ve di st r i ct  at t or neys t he pr i mar y ( but  not  

excl usi ve)  st at ut or y aut hor i t y t o char ge cr i mi nal  of f enses. 18   

¶81 Whi l e t he 1969 r evi s i on of  t he cr i mi nal  code gave t he 

di st r i ct  at t or ney " a gr eat er  voi ce i n t he i ni t i at i ng of  cr i mi nal  

pr oceedi ngs, " 19 c i r cui t  cour t s r et ai ned a r ol e i n t he char gi ng 

f unct i on.   Wi sconsi n St at .  § 968. 02( 3)  ( 1969) 20 per mi t s c i r cui t  

cour t  j udges t o i ni t i at e pr osecut i ons i f  t he di st r i ct  at t or ney 

i s unavai l abl e or  r ef uses t o i ssue a compl ai nt .   Si mi l ar l y,  Wi s.  

                                                                                                                                                             
st at ement  i n wr i t i ng,  cont ai ni ng hi s r easons,  i n f act  
and i n l aw,  f or  not  f i l i ng an i nf or mat i on i n such 
case;  such st at ement  shal l  be f i l ed at  and dur i ng t he 
t er m of  t he cour t  at  whi ch t he of f ender  shal l  be hel d 
f or  appear ance f or  t r i al ;  and i n such case t he cour t  
shal l  exami ne such st at ement ,  t oget her  wi t h t he 
evi dence f i l ed i n t he case,  and i f ,  upon such 
exami nat i on,  t he cour t  shal l  not  be sat i sf i ed wi t h 
such st at ement ,  t he di st r i ct  at t or ney shal l  be 
di r ect ed by t he cour t  t o f i l e t he pr oper  i nf or mat i on 
and br i ng t he case t o t r i al  ( emphasi s added) .  

For  a di scussi on of  t he or i gi n and ear l y hi st or y of  
magi st r at es i ssui ng cr i mi nal  compl ai nt s and exer ci s i ng a 
j udi c i al ,  r at her  t han an admi ni s t r at i ve or  mi ni s t er i al  f unct i on,  
see St at e ex r el .  Long v.  Keyes,  75 Wi s.  288,  44 N. W.  13 ( 1889) .  

17 Wi s.  St at .  § 361. 02( 1)  ( 1945) ;  see al so Samuel  Becker ,  
Judi c i al  Scr ut i ny of  Pr osecut or i al  Di scr et i on i n t he Deci s i on 
Not  t o Fi l e a Compl ai nt ,  71 Mar q.  L.  Rev.  749,  756,  766.  

18 Unnamed Def endant ,  150 Wi s.  2d at  363.  

19 Wi s.  St at .  Ann.  § 968. 02,  Comment s—L.  1969,  c.  255 ( West  
2007) .  

20 See al so Wi s.  St at .  § 968. 02( 3)  ( 2007- 08) .  
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St at .  § 968. 26 ( 1969)  per mi t s c i r cui t  cour t  j udges t o i ssue 

cr i mi nal  compl ai nt s. 21   

¶82 Dur i ng t he ni net eent h and t went i et h cent ur i es t he 

power s of  t he di st r i ct  at t or ney i ncr eased,  but  t he power  of  t he 

cour t s i n i ni t i at i ng pr osecut i ons has cont i nued t o be r ecogni zed 

by t he l egi s l at ur e and t he cour t s as a j udi c i al  f unct i on. 22   

¶83 Thus i ni t i at i ng cr i mi nal  char ges i s not  an excl usi ve 

f unct i on of  t he di st r i ct  at t or ney.   The di st r i ct  at t or ney shar es 

t he power  t o i ni t i at e cr i mi nal  char ges wi t h t he j udi c i ar y.  

3.   The di ssent  di scount s our  pr i or  cases t hat  concl ude a 

t r i al  cour t  may r ej ect  a pl ea and may r ej ect  a pl ea agr eement  

t hat  does not  ser ve t he publ i c i nt er est .  

¶84 Response:   Case l aw r ecogni zes t hat  a t r i al  cour t  has 

i nher ent  and st at ut or y power  t o r ej ect  a pl ea and i n par t i cul ar  

t o r ej ect  a pl ea agr eement  t hat  does not  ser ve t he publ i c 

i nt er est .   The di ssent  asks t hi s cour t  t o over t ur n pr ecedent .   

¶85 At  l east  as ear l y as 1945,  t he Wi sconsi n Supr eme Cour t  

has decl ar ed t hat  " [ t ] he r i ght  of  t he cour t  t o r ef use t o accept  

a pl ea i s an i nher ent  power  of  al l  cr i mi nal  cour t s. "   St at e v.  

La Pean,  247 Wi s.  302,  308,  19 N. W. 2d 289 ( 1945) .  

                                                 
21 See al so Wi s.  St at .  § 968. 26 ( 2007- 08) .   See al so § 2,  

ch.  369,  Ter r i t or i al  St at s.  of  Wi s.  ( 1839) .  

22 The " John Doe"  st at ut e aut hor i z i ng cour t s t o i ssue a 
compl ai nt  upon f i ndi ng pr obabl e cause has been i n f or ce s i nce 
1849.   See Wi s.  St at .  § 968. 26 ( 2007- 08) ;  Unnamed Def endant ,  150 
Wi s.  2d at  363;  Fr ank Remi ngt on & Wayne A.  Logan,  Fr ank Mi l l er  
and t he Deci s i on t o Pr osecut e,  69 Wash.  U. L. Q.  159,  164 ( 1991) .  
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¶86 A r ecur r i ng t heme of  Wi sconsi n cases i s t hat  a t r i al  

j udge may r ef use t o accept  a pr oposed pl ea agr eement  t hat  

i nvol ves a r educt i on or  di smi ssal  of  char ges.  

¶87 The di ssent  ur ges t hat  t he cour t  not  abi de by t hese 

cases.   The di ssent  at  ¶125 obj ect s t hat  " Gui nt her 23 r epr esent s 

near l y open- ended aut hor i t y f or  cour t s t o pur sue pr osecut i on 

over  t he opposi t i on of  execut i ve br anch of f i c i al s. "   The di ssent  

f ur t her  seeks t o mar gi nal i ze and avoi d t he l aw of  Gui nt her  on 

hi st or i cal  and i deol ogi cal  bases.   See di ssent ,  ¶¶101- 115,  125.   

¶88 The di ssent  does not  want  t o f ol l ow St at e v.  Kenyon,  

85 Wi s.  2d 36,  44- 45,  270 N. W. 2d 160 ( 1978) .   See di ssent ,  

¶¶118- 125.   The Kenyon cour t ,  af t er  exami ni ng pr i or  cases 

( i ncl udi ng Gui nt her ) ,  concl uded t hat  once a case i s f i l ed,  t he 

t r i al  cour t  has t he dut y t o consi der  t he publ i c i nt er est  i n 

det er mi ni ng whet her  t o gr ant  or  deny a di st r i ct  at t or ney' s 

mot i on t o di smi ss t he case.   The di st r i ct  at t or ney' s 

det er mi nat i on whet her  t o i ni t i at e a cr i mi nal  pr osecut i on i s 

" al most  l i mi t l ess, "  but  once t he " j ur i sdi ct i on of  t he cour t  i s  

i nvoked by t he commencement  of  a cr i mi nal  pr oceedi ng,  t he cour t  

can exer ci se t he di scr et i on descr i bed i n Gui nt her ,  supr a. " 24  I f ,  

as Kenyon hol ds,  a t r i al  cour t  has t he power  t o deny a di st r i ct  

at t or ney' s mot i on t o di smi ss a case,  t he t r i al  cour t  sur el y has 

t he l esser  power  t o deny a di st r i ct  at t or ney' s mot i on t o amend 

or  di smi ss a char ge.   
                                                 

23 Gui nt her  v.  Ci t y of  Mi l waukee,  217 Wi s.  334,  339- 40,  258 
N. W.  865 ( 1935) .  

24 St at e v.  Kenyon,  85 Wi s.  2d 36,  45,  270 N. W. 2d 160 
( 1978) .  



No.   2008AP755- CR. ssa 

 

14 
 

¶89 The di ssent  i s di smi ssi ve of  St at e v.  Comst ock,  168 

Wi s.  2d 915,  927 & n. 11,  485 N. W. 2d 354 ( 1992) .   See di ssent ,  

¶¶149- 50.   The Comst ock cour t  st at ed t hat  a c i r cui t  cour t  must  

sat i sf y i t sel f  t hat  t he amendment s t o a char ge ar e i n t he publ i c  

i nt er est :  " A c i r cui t  cour t  may,  as t hi s cour t  has wr i t t en,  ask 

suf f i c i ent  quest i ons,  i ncl udi ng t he pr osecut or ' s r easons f or  

ent er i ng t he pl ea agr eement ,  t o sat i sf y i t sel f  of  t he wi sdom of  

accept i ng t he pl ea t o r educed char ges.   Thi s i s t he l aw of  

l ongst andi ng i n t hi s st at e"  ( c i t at i ons omi t t ed) .   Comst ock,  168 

Wi s.  2d at  927.    

¶90 The di ssent  i s cr i t i cal  of  t he maj or i t y ' s adher i ng t o 

St at e v.  Ll oyd,  104 Wi s.  2d 49,  310 N. W. 2d 617 ( Ct .  App.  1981) .   

See di ssent ,  ¶154.   I n Ll oyd,  t he cour t  of  appeal s appr oved t he 

ci r cui t  cour t ' s  r ej ect i on of  a j oi nt  mot i on by t he pr osecut or  

and def endant  t o di smi ss t he i nf or mat i on;  t he c i r cui t  cour t  

appoi nt ed a speci al  pr osecut or  t o pr osecut e t he case.  

¶91 The di ssent ' s exami nat i on of  Wi s.  St at .  § 971. 29( 1)  

and r el at ed st at ut es y i el ds no pl ai n t ext  i nt er pr et at i on or  

l egi s l at i ve hi st or y t hat  cont r avenes t he maj or i t y opi ni on' s 

i nt er pr et at i on of  § 971. 29( 1)  as r equi r i ng cour t  appr oval  f or  a 

pr osecut or ' s amendment  or  di smi ssal  of  a char ge.   See di ssent ,  

¶¶136- 142.   So,  t he di ssent  r esor t s t o concl usor y st at ement s 

about  t he st at ut es t o suppor t  i t s  v i ew.   See di ssent ,  ¶142.   An 

under l y i ng pr emi se of  Wi s.  St at .  § 971. 29,  whi ch t he maj or i t y 

i dent i f i es,  i s  t hat  t he c i r cui t  cour t  r et ai ns aut hor i t y t o 

appr ove or  di sappr ove amendment s,  l i mi t ed by Wi s.  St at .  
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§ 971. 29( 1) ,  whi ch al l ows amendment s wi t hout  l eave of  t he cour t  

when t hey ar e br ought  " pr i or  t o ar r ai gnment . " 25   

¶92 Even a br i ef  r evi ew of  t he hi s t or y of  t he r el at i ve 

power s of  t he di st r i ct  at t or ney and t r i al  cour t  i n cr i mi nal  

cases t hus demonst r at es t he basi c poi nt  t hat  t her e ar e 

hi st or i cal l y shar ed power s bet ween t he execut i ve and j udi c i al  

br anch r el at i ng t o char gi ng and amendi ng or  di smi ssi ng char ges.   

The pr esent  deci s i on does not ,  as t he di ssent  c l ai ms,  embody a 

novel  depar t ur e f r om past  cases,  i mpose a new bal ance of  power  

bet ween pr osecut or s and t r i al  cour t s,  or  cr oss an " i ndi st i nct , "  

uni dent i f i ed t hr eshol d al t er i ng t he wel l - est abl i shed al l ocat i on 

of  power s and dut i es of  t he di st r i ct  at t or ney and j udi c i ar y.  

¶93 I n l i ght  of  t he const i t ut i onal  and l egi s l at i ve 

hi st or i es and t he pr ecedent s of  t hi s cour t  i nt er pr et i ng t he 

r espect i ve power s of  t he di st r i c t  at t or ney and t he t r i al  cour t ,  

t he maj or i t y opi ni on' s concl usi on t hat  a c i r cui t  cour t  may 

r ej ect  a di st r i c t  at t or ney' s amendment  or  di smi ssal  of  a char ge 

does not  v i ol at e t he separ at i on of  power s doct r i ne as i t  has 

exi st ed i n t hi s st at e f or  over  162 year s.  

¶94 For  t he r easons set  f or t h,  I  wr i t e separ at el y.   

 

                                                 
25 Wagner  v.  St at e,  60 Wi s.  2d 722,  726,  211 N. W. 2d 449 

( 1973) ,  whi ch t he di ssent  c i t es,  suppor t s t hi s pr oposi t i on:   
" t he t r i al  cour t  may al l ow amendment "  or  " may r ej ect  a pr oposed 
amendment . "    
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¶95 DAVI D T.  PROSSER,  J.    ( di ssent i ng) .   Fr om t i me t o 

t i me,  t he Wi sconsi n Supr eme Cour t  i s  r equi r ed t o addr ess t he 

pr oper  r ol e of  t he j udi c i ar y i n our  syst em of  gover nment .   The 

i ssue may ar i se i n cases or  r ul es.   When i t  does,  t he cour t  may 

f ace pr of ound quest i ons about  t he separ at i on of  power s.  

¶96 I t  shoul d come as no sur pr i se t hat  t he cour t ,  

oper at i ng wi t hout  an ef f ect i ve check,  has of t en deci ded t hese 

quest i ons by expandi ng t he power  of  t he j udi c i ar y at  t he expense 

of  ot her  br anches of  gover nment .   Thi s case i s t he l at est  

exampl e of  t hat  phenomenon.  

¶97 I n my vi ew,  t he pr esent  deci s i on cr osses an 

i ndi st i nct ,  but  wel l  under st ood,  l i ne separ at i ng a cor e power  of  

t he execut i ve br anch——t he power  t o pr osecut e cr i mi nal  act i ons——

f r om t he power  of  t he j udi c i al  br anch t o adj udi cat e t hose 

act i ons.   I  f ear  t hat  what  t oday may be vi ewed as a popul ar  

pr onouncement  t hat  i s  " t ough on cr i me, "  wi l l  t omor r ow l ead t o 

consequences t hat  compr omi se t he i mpar t i al i t y  of  c i r cui t  cour t s.   

For  t hese and ot her  r easons,  I  r espect f ul l y di ssent .  

I  

¶98 The cour t  r eaches t he f ol l owi ng concl usi ons:  

( A)  " [ A]  c i r cui t  cour t  must  r evi ew a pl ea agr eement  

i ndependent l y and may,  i f  i t  appr opr i at el y exer ci ses i t s  

di scr et i on,  r ej ect  any pl ea agr eement  t hat  does not ,  i n i t s 

v i ew,  ser ve t he publ i c i nt er est . "   Maj or i t y op. ,  ¶¶3,  48.  

( B)  " [ D] eci di ng whet her  t o r ej ect  a pl ea agr eement  i s 

squar el y wi t hi n t he cour t ' s  aut hor i t y;  t o hol d ot her wi se woul d 

per mi t  encr oachment  by t he execut i ve br anch i nt o t he r eal m t hat  
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has hi st or i cal l y,  i n Wi sconsi n,  been t hat  of  t he j udi c i al  

br anch. "   I d. ,  ¶24.  

( C)  " Our  appr oach vest s aut hor i t y i n t he c i r cui t  cour t  t o 

det er mi ne what  pl eas ar e i n t he publ i c i nt er est  wi t hout  

per mi t t i ng t he cour t  t o i nt r ude on t he aut hor i t y of  t he 

pr osecut or  t o deci de what  char ges t o f i l e or  whet her  t o f i l e 

char ges i n t he f i r st  i nst ance. "   I d. ,  ¶26.  

( D)  " We .  .  .  hol d t hat  a c i r cui t  cour t  may,  i n an 

appr opr i at e exer ci se of  di scr et i on,  r ej ect  a pl ea agr eement  t hat  

i t  deems not  t o be i n t he publ i c i nt er est . "   I d. ,  ¶27.  

¶99 The cour t  bases t hese concl usi ons on Wi s.  St at .  

§ 971. 29 and " t he c i r cui t  cour t ' s  i nher ent  aut hor i t y t o r ej ect  a 

pl ea t hat  i s not  i n t he publ i c i nt er est . "   I d. ,  ¶3.  

¶100 These bases shoul d be car ef ul l y exami ned,  begi nni ng 

wi t h t he cour t ' s  " i nher ent  aut hor i t y. "  

I I  

¶101 On Sept ember  27,  1933,  Dr .  Hans Lut her ,  t he Ger man 

ambassador  t o t he Uni t ed St at es,  was schedul ed t o appear  at  t he 

Mi l waukee Cl ub on Nor t h Jef f er son St r eet  i n downt own Mi l waukee,  

di r ect l y acr oss f r om t he Pf i st er  Hot el . 1  Lut her ,  who had 

r ecent l y been named t o hi s post  by Ger man Chancel l or  Adol f  

Hi t l er ,  was expect ed t o ar r i ve at  t he Cl ub at  1: 00 pm.  

¶102 Sever al  hour s bef or e t he ambassador ' s ar r i val ,  gr oups 

of  peopl e r epr esent i ng var i ous or gani zat i ons opposed t o Ger man 

                                                 
1 The f act s set  out  i n par agr aphs 101- 115 ar e t aken f r om 

Koss v.  St at e,  217 Wi s.  325,  258 N. W.  860 ( 1935) ;  Gui nt her  v.  
Ci t y of  Mi l waukee,  217 Wi s.  334,  258 N. W.  865 ( 1935) ;  and t he 
br i ef s i n bot h cases l ocat ed at  t he Wi sconsi n St at e Law Li br ar y,  
Madi son,  Wi sconsi n.  
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Fasci sm began t o gat her  near  t he ent r ance t o t he Cl ub.   The 

or gani zat i ons i ncl uded The Ger man Uni t ed Fr ont  Agai nst  Fasci sm,  

The Jewi sh Commi t t ee Agai nst  Fasci sm,  t he I nt er nat i onal  Def ense,  

The John Reed Cl ub,  t he Communi st  Par t y,  and t he Young Communi st  

League.   A number  of  per sons i n t he cr owd car r i ed s i gns,  one 

bear i ng t he i nscr i pt i on,  " Lut her ,  agent  of  t he bl oody Hi t l er . "   

Anot her  r ead:  " Roosevel t ,  wher e i s t he unempl oyment  i nsur ance 

you pr omi sed t he wor ker s?"  

¶103 The assembl age was cal l ed t o or der  by Li l l i an Husa,  

who i nt r oduced I van Koss,  Fr eder i ck Basset t ,  and Har r y Yar i s,  

who spoke t o t he cr owd of  appr oxi mat el y 200 t hat  had spi l l ed 

i nt o t he st r eet  and ef f ect i vel y obst r uct ed ent r y t o t he Cl ub.   

Al l  f our  wer e l at er  pr osecut ed cr i mi nal l y f or  unl awf ul  assembl y 

and r i ot .   See Koss v.  St at e,  217 Wi s.  325,  327- 28,  258 N. W.  860 

( 1935) .  

¶104 I n t i me,  pol i ce of f i cer s began ef f or t s t o di sper se t he 

cr owd.   They met  wi t h r esi st ance.   Accor di ng t o one account ,  t he 

cr owd f or med a t i ght  c i r c l e,  wi t h i nt er l ocked ar ms,  t o pr ot ect  

t he speaker s.   Af t er  one of  t he speaker s was ar r est ed,  a f i ght  

br oke out  t hat  l ast ed about  25 mi nut es.   Pol i ce ar r est ed at  

l east  16 addi t i onal  per sons,  i nc l udi ng Wal t er  Gui nt her ,  who wer e 

engaged i n t he commot i on and mel ee.   The 16 wer e t aken i nt o 

cust ody,  char ged wi t h di sor der l y  conduct  under  a c i t y or di nance,  

and br ought  bef or e t he di st r i ct  cour t  t he f ol l owi ng day.   Upon 

mot i on of  t he def endant s,  t he case was cont i nued unt i l  Oct ober  

5.  

¶105 On t hat  day,  t he assi st ant  c i t y at t or ney,  Max Raski n,  

moved t o di smi ss t he act i on and di schar ge t he def endant s.   A 
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" f r i end of  t he cour t , "  At t or ney Wal t er  Bender ,  asked t he cour t  

t o adj our n t he case f or  t wo weeks t o enabl e t he Mi l waukee Common 

Counci l  t o deci de whet her  t he act i on shoul d be pr osecut ed or  

di smi ssed. 2 

¶106 The di st r i ct  cour t  deni ed Raski n' s mot i on and set  a 

t r i al  f or  Oct ober  19.   When t hat  dat e ar r i ved,  t he c i t y 

at t or ney' s of f i ce decl i ned t o par t i c i pat e,  wher eupon t he 

di st r i ct  cour t  asked At t or ney Geor ge Af f el dt  t o pr osecut e t he 

act i on i n pl ace of  t he c i t y at t or ney.   The case pr oceeded t o 

t r i al .   The def endant s r ef used t o t ake par t  and wer e convi ct ed.  

¶107 The def endant s t hen appeal ed t o muni ci pal  cour t .   

Ci r cui t  Judge G. N.  Ri s j or d of  Ashl and3 was br ought  i n t o pr esi de.   

On t he day of  t r i al ,  an assi st ant  c i t y at t or ney moved t o di smi ss 

t he case and di schar ge t he def endant s.   Af t er  t he cour t  deni ed 

t he mot i on,  At t or ney Af f el dt  was agai n cal l ed upon t o pr osecut e 

t he case.   The cour t  i mpanel ed a j ur y,  whi ch convi ct ed al l  16 

def endant s of  di sor der l y conduct .   Af t er  unsuccessf ul  post -

convi ct i on mot i ons,  t he def endant s appeal ed.  

¶108 I n t hi s cour t ,  t he c i t y and t he def endant s wer e 

al i gned agai nst  At t or ney Af f el dt ,  ami cus cur i ae,  whom Judge 

Ri sj or d had descr i bed as,  " i n a sense .  .  .  a r epr esent at i ve of  

t he cour t . "   " I t  may be i r r egul ar , "  t he j udge added,  " but  we 

wi l l  t hr esh t hat  out  af t er war ds. "  

¶109 On appeal ,  t he par t i es agr eed t hat  t he di sor der l y 

conduct  pr osecut i on was a c i v i l  case.   They al so agr eed t hat  

                                                 
2 The Counci l  di d not  act .  

3 St at e of  Wi sconsi n Bl ue Book,  p.  402 ( 1933) .  
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di smi ssal  of  t he case coul d not  be ef f ect ed wi t hout  an or der  of  

t he cour t .   The pi vot al  i ssues wer e whet her  a cour t  coul d car r y 

f or war d a pr osecut i on t hat  t he c i t y at t or ney had not  st ar t ed and 

had moved t o di smi ss,  and whet her  t he cour t  had aut hor i t y t o 

appoi nt  i t s  own counsel  t o pr osecut e t he case i n l i eu of  a c i t y 

at t or ney who r ef used t o act .  

¶110 Thi s cour t  sai d t he f ol l owi ng:  

 The ci t y at t or ney i s an i mpor t ant  of f i c i al ,  but  
t he peopl e,  t hr ough t hei r  r epr esent at i ves i n t he 
l egi s l at ur e and t he common counci l ,  have not  pl aced 
t he f at e of  ef f or t s t o mai nt ai n l aw and or der  ent i r el y 
i n hi s hands.   Wher e a publ i c i nt er est  i s  i nvol ved,  or  
t he i nt er est  of  a t hi r d par t y,  i t  i s  t he dut y of  t he 
cour t  t o consi der  t hose i nt er est s i n det er mi ni ng 
whet her  or  not  t o di smi ss an act i on.   I n t hi s 
par t i cul ar ,  and f or  t he pur pose of  t he accompl i shment  
of  peace and saf et y,  t he peopl e have pl aced upon t he 
pol i ce depar t ment  a consi der abl e r esponsi bi l i t y  as 
wel l  as upon t he ci t y at t or ney.   Each have a dut y.   
The hi st or y of  t he af f ai r s of  t he c i t y,  as di scl osed 
by t he r ecor d i n t he cour t ,  shows t hat  or di nar i l y  t he 
di f f er ent  depar t ment s coi nci de i n t hei r  v i ews,  have a 
common pur pose,  and t hat  each has a due appr ec i at i on 
of  i t s  r esponsi bi l i t i es.   When i t  does happen t hat  a 
pr osecut i on begun by t he pol i ce depar t ment  i s sought  
t o be t er mi nat ed by t he c i t y at t or ney,  t he l aw pl aces 
upon t he cour t  t he dut y of  deci di ng whet her  or  not  t he 
wel f ar e of  t he peopl e,  t he publ i c i nt er est ,  wi l l  be 
ser ved by sust ai ni ng a mot i on on t he par t  of  t he c i t y 
at t or ney t o di smi ss,  or  whet her  t he cour t  shoul d 
r et ai n j ur i sdi ct i on and pr oceed wi t h t he t r i al .  

 The di st r i ct  cour t  i s  a cour t  of  r ecor d.   I t  i s  
vest ed wi t h excl usi ve j ur i sdi ct i on t o exami ne,  t r y,  
and sent ence al l  of f ender s agai nst  t he or di nances of  
t he c i t y.   When t he peopl e pl aced t hi s excl usi ve 
j ur i sdi ct i on i n t he cour t  f or  t he pur poses r ef er r ed 
t o,  t hey necessar i l y  and cer t ai nl y i ncl uded wi t h t he 
r esponsi bi l i t y ,  t he f ul l  and compl et e power  t o t ake 
al l  st eps necessar y t o make t hei r  r equi r ement  
ef f ect i ve.   Thi s woul d seem t o answer  t he cont ent i ons 
of  t he c i t y at t or ney and t he at t or ney f or  t he 
pl ai nt i f f s i n er r or .   But  i n t hi s connect i on i t  may be 
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wel l  t o poi nt  out  a l i t t l e mor e speci f i cal l y t hat  i n 
t he enf or cement  of  t he c i t y  or di nances t he pol i ce 
of f i c i al  i s  r equi r ed by t he peopl e " t o cause t he 
publ i c peace t o be pr eser ved,  and t o see t hat  al l  t he 
l aws and or di nances of  t he c i t y ar e enf or ced,  and 
whenever  any vi ol at i on t her eof  shal l  come t o hi s 
knowl edge,  he shal l  cause t he r equi s i t e compl ai nt  t o 
be made,  and see t hat  t he evi dence i s pr ocur ed f or  t he 
successf ul  pr osecut i on of  t he of f ender  or  of f ender s. "   
Sec.  9771,  Mi l waukee Code ( 1914) .  

 The di st r i ct  cour t  as wel l  as t he muni ci pal  cour t  
compl i ed wi t h t he r equi r ement s exact ed of  t hem by t he 
peopl e as expr essed i n t hei r  l egi s l at i on.   The deni al  
of  t he mot i on t o di smi ss i s sust ai ned.  

Gui nt her  v.  Ci t y of  Mi l waukee,  217 Wi s.  334,  339- 40,  258 N. W.  

865 ( 1935)  ( emphasi s added)  ( c i t at i ons omi t t ed) .  

 ¶111 I n hi s ar gument  t o t he cour t ,  t he Mi l waukee ci t y 

at t or ney conceded t hat  i n Wi sconsi n t he " pl ai nt i f f  has no 

absol ut e r i ght  t o t he di scont i nuance of  an act i on once begun. "   

Nonet hel ess,  he expl ai ned,  Wi sconsi n devel oped a r ul e cont r ar y 

t o common l aw t o meet  t hr ee wel l  def i ned si t uat i ons:  ( 1)  cases 

i n whi ch t he def endant  obj ect ed t o t he di smi ssal ;  ( 2)  cases i n 

whi ch t he def endant  and pl ai nt i f f  agr eed t o t he di smi ssal  but  

t he r i ght s of  t hi r d par t i es woul d be f or ecl osed;  and ( 3)  cases 

i n whi ch t he pl ai nt i f f  moved f or  di smi ssal  af t er  a t r i al  had 

been hel d and t he cour t  was f ul l y appr i sed i n t he pr emi ses.  

 ¶112 Upon exami nat i on,  i t  i s  c l ear  t hat  i n Gui nt her ,  t he 

c i t y at t or ney di d not  i ni t i at e t he c i v i l  pr osecut i on;  i t  was 

commenced by t he pol i ce.   I n addi t i on,  t he di smi ssal  mot i on was 

not  one obj ect ed t o by any def endant  or  consi der ed af t er  a 

t r i al .  

 ¶113 Thus,  t he case was one,  at  best ,  i n whi ch t he r i ght s 

of  t hi r d par t i es [ t he peopl e]  woul d be f or ecl osed,  al t hough t he 
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st at e coul d have sought  cr i mi nal  char ges agai nst  t he 16 

def endant s,  as i t  di d agai nst  ot her s.  

¶114 I n r eal i t y,  t he di st r i ct  cour t ,  t he muni ci pal  cour t ,  

and t he supr eme cour t  subst i t ut ed t hei r  v i ew of  t he " publ i c 

i nt er est "  f or  t he v i ew of  t he el ect ed soci al i st  gover nment  of  

Mi l waukee.   The cour t  di d not  r el y on st at ut e f or  i t s  aut hor i t y. 4  

By t he c i r cui t  cour t ' s  own wor ds,  t he cour t ' s  appoi nt ed 

pr osecut or  became " t he r epr esent at i ve of  t he cour t . "    

¶115 The ci t y at t or ney cont ended t hat :  

 The peopl e of  t he c i t y of  Mi l waukee el ect  t he 
of f i cer s t o conduct  t hei r  busi ness.   These of f i cer s 
have cer t ai n speci f i ed dut i es.   The act s of  t hese 
of f i cer s ar e al ways subj ect  t o cr i t i c i sm and t hei r  
pol i c i es t o di sagr eement .   The di f f er ences t hat  ar i se 
f r om such di sagr eement s ar e pr oper l y det er mi ned on t he 
pol i t i cal  f i el d.  

The Gui nt her  cour t  r ej ect ed t hi s cont ent i on.   I t  i s  Gui nt her  

upon whi ch t he maj or i t y bui l ds i t s doct r i ne of  i nher ent  

aut hor i t y.  

¶116 I n 1969 t hi s cour t  deci ded St at e ex r el .  Kur ki er ewi cz 

v.  Cannon,  42 Wi s.  2d 368,  166 N. W. 2d 255 ( 1969) .   The cour t  was 

asked t o r evi ew a c i r cui t  cour t  wr i t  of  mandamus di r ect i ng 

Mi l waukee Count y Di st r i ct  At t or ney Davi d Cannon t o conduct  an 

i nquest ,  as pr ovi ded i n Wi s.  St at .  § 966. 01 ( 1967- 68) .   The 

cour t  ul t i mat el y r ul ed t hat  Cannon had act ed wi t hi n t he bounds 

of  hi s di scr et i on i n not  or der i ng an i nquest ,  and i t  r ever sed 

t he ci r cui t  cour t .   The cour t ,  i n an opi ni on by Just i ce 

Hef f er nan,  made t hese obser vat i ons:  

                                                 
4 Wi sconsi n St at .  § 355. 17 ( 1933)  r equi r ed a di st r i ct  

at t or ney t o pr osecut e a cr i mi nal  case i f  t he cour t  di d not  
appr ove t he di st r i ct  at t or ney' s mot i on t o di smi ss.  
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 The di st r i ct  at t or ney i n Wi sconsi n i s a 
const i t ut i onal  of f i cer  and i s endowed wi t h a 
di scr et i on t hat  appr oaches t he quasi - j udi c i al .  

 I t  i s  c l ear  t hat  i n hi s f unct i ons as a pr osecut or  
he has gr eat  di scr et i on i n det er mi ni ng whet her  or  not  
t o pr osecut e.   Ther e i s no obl i gat i on or  dut y upon a 
di st r i ct  at t or ney t o pr osecut e al l  compl ai nt s t hat  may 
be f i l ed wi t h hi m.   Whi l e i t  i s  hi s dut y t o pr osecut e 
cr i mi nal s,  i t  i s  obvi ous t hat  a gr eat  por t i on of  t he 
power  of  t he st at e has been pl aced i n hi s hands f or  
hi m t o use i n t he f ur t her ance of  j ust i ce,  and t hi s  
does not  per  se r equi r e pr osecut i on i n al l  cases wher e 
t her e appear s t o be a v i ol at i on of  t he l aw no mat t er  
how t r i v i al .   I n gener al ,  t he di st r i ct  at t or ney i s not  
answer abl e t o any ot her  of f i cer  of  t he st at e i n 
r espect  t o t he manner  i n whi ch he exer ci ses t hose 
power s.   Tr ue,  he i s answer abl e t o t he peopl e,  f or  i f  
he f ai l s  i n hi s t r ust  he can be r ecal l ed or  def eat ed 
at  t he pol l s.   I n t he event  he wi l f ul l y  f ai l s  t o 
per f or m hi s dut i es or  i s i nvol ved i n cr i me,  he may be 
suspended f r om of f i ce by t he gover nor  and r emoved f or  
cause.   These,  however ,  ar e pol i t i cal  r emedi es t hat  go 
not  t o di r ect i ng t he per f or mance of  speci f i c  dut i es 
but  r at her  go t o t he quest i on of  f i t ness f or  of f i ce.  

 The di st r i ct  at t or ney' s f unct i on,  i n gener al ,  i s  
of  a di scr et i onar y t ype,  t he per f or mance of  whi ch i s 
not  compel l abl e i n mandamus.   27 C. J. S. ,  p.  648,  sec.  
10,  Di st r i ct  and Pr osecut i ng At t or neys,  summar i zes,  
cor r ect l y we bel i eve,  t he br oad nat ur e of  t he 
di scr et i on conf er r ed upon t he di st r i ct  at t or ney:  

 " The pr osecut i ng at t or ney has wi de di scr et i on i n 
t he manner  i n whi ch hi s dut y shal l  be per f or med,  and 
such di scr et i on cannot  be i nt er f er ed wi t h by t he 
cour t s unl ess he i s pr oceedi ng,  or  i s about  t o 
pr oceed,  wi t hout  or  i n excess of  j ur i sdi ct i on.   Thus,  
except  as or dai ned by l aw,  i n t he per f or mance of  
of f i c i al  act s he may use hi s own di scr et i on wi t hout  
obl i gat i on t o f ol l ow t he j udgment  of  ot her s who may 
of f er  suggest i ons;  and hi s concl usi ons i n t he 
di schar ge of  hi s of f i c i al  l i abi l i t i es and 
r esponsi bi l i t i es ar e not  i n any wi se subser vi ent  t o 
t he v i ews of  t he j udge as t o t he handl i ng of  t he 
st at e' s case. "  

Kur ki er ewi cz,  42 Wi s.  2d at  378- 79 ( emphasi s added)  ( c i t at i on 

omi t t ed) .  
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¶117 The cour t  i dent i f i ed an except i on t o t he di s t r i ct  

at t or ney' s br oad di scr et i on,  namel y,  " wher e t he l egi s l at ur e has 

spoken and di r ect ed t he per f or mance of  dut i es under  par t i cul ar  

f act s. "   I d.  at  379 ( emphasi s added) .   The cour t  sai d t hat  Wi s.  

St at .  § 966. 01 pr ovi ded one of  t hose di r ect i ves.   I d.  at  380.   

Nonet hel ess,  t he cour t  r ecogni zed di scr et i on i n a di st r i ct  

at t or ney' s appl i cat i on of  t he st at ut e——di scr et i on t hat  Di st r i ct  

At t or ney Cannon had exer ci sed.   Consequent l y,  t he cour t  

r ever sed,  r emandi ng t he case t o t he c i r cui t  cour t  wi t h di r ect i on 

t o quash t he wr i t .   I d.  at  385.  

¶118 Kur ki er ewi cz di d not  c i t e Gui nt her .   St at e v.  Kenyon,  

85 Wi s.  2d 36,  270 N. W. 2d 160 ( 1978) ,  di d.   Kenyon i nvol ved a 

f el ony pr osecut i on f or  cr i mi nal  damage t o pr oper t y.   The 

def endant  was accused of  del i ber at el y dr i v i ng hi s car  i n such 

manner  as t o hi t  and damage t wo gr oups of  mot or cycl es par ked on 

opposi t e s i des of  t he st r eet .   I d.  at  38.  

¶119 At  t he t i me t he compl ai nt  was f i l ed,  t he def endant  was 

i n Texas.   He vol unt ar i l y  r et ur ned t o Wi sconsi n f or  a combi ned 

i ni t i al  appear ance and pr el i mi nar y exami nat i on.   At  t he hear i ng,  

t he cour t  sust ai ned obj ect i ons t o t est i mony by f our  mot or cycl e 

owner s as t o t he dol l ar  val ue of  t he damage.   I d.  at  39.   The 

ef f ect  of  t he cour t ' s  r ul i ng——i n t he absence of  ot her  wi t nesses 

who coul d t est i f y aut hor i t at i vel y as t o t he val ue of  t he damage—

—was t o j eopar di ze t he f el ony pr osecut i on,  and event ual l y t he 

cour t  r educed t he char ge t o a mi sdemeanor .   Thus,  t he di st r i ct  

at t or ney moved t o di smi ss t he compl ai nt  wi t hout  pr ej udi ce.   I d.  

¶120 The cour t  deni ed t he mot i on,  cont endi ng t hat  a 

di smi ssal ,  per mi t t i ng a new char ge t o be f i l ed af t er  addi t i onal  
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wi t nesses coul d be r ounded up,  woul d be i nconveni ent  and unf ai r  

t o t he Texas def endant .   I d.  at  40.  

¶121 I n r evi ewi ng t hese f act s,  t hi s cour t  quot ed 

ext ensi vel y f r om Kur ki er ewi cz.   I t  al so wr ot e:  

 The gener al  r ul e r egar di ng nol l e pr osequi  has 
been summar i zed as f ol l ows:  

 " Sec.  514.   Power  of  pr osecut i ng at t or ney.  

 I n t he absence of  a cont r ol l i ng st at ut e or  r ul e 
of  cour t ,  t he power  t o ent er  a nol l e pr osequi  bef or e 
t he j ur y i s i mpanel ed and swor n l i es i n t he sol e 
di scr et i on of  t he pr osecut i ng of f i cer .   Thi s  i s  t r ue 
r egar dl ess of  t he at t i t ude of  t he cour t . "   21 Am.  
Jur . 2d,  Cr i mi nal  Law,  p.  504,  sec.  514 ( 1965) .  

Kenyon,  85 Wi s.  2d at  43.  

 ¶122 The cour t  t hen obser ved t hat  Wi sconsi n has " depar t ed 

f r om t he gener al  r ul e and has r et ai ned i n t he cour t s some 

l i mi t at i on on t he di scr et i on of  t he di st r i ct  at t or ney i n nol l e 

pr osequi "  cases. 5  The cour t  c i t ed Gui nt her  and quot ed sever al  

passages i ncl udi ng t he st at ement  t hat  " t he l aw pl aces upon t he 

cour t  t he dut y of  deci di ng whet her  or  not  t he wel f ar e of  t he 

peopl e,  t he publ i c i nt er est ,  wi l l  be ser ved by sust ai ni ng a 

mot i on .  .  .  t o di smi ss,  or  whet her  t he cour t  shoul d r et ai n 

j ur i sdi ct i on and pr oceed wi t h t hi s t r i al . "   Kenyon,  85 

Wi s.  2d at  44 ( emphasi s added) .  

 ¶123 The cour t  summed up t he l aw as f ol l ows:  " [ W] e bel i eve 

t he hol di ng i n Gui nt her  i s c l ear  and concl usi ve.   Pr osecut or i al  

di scr et i on t o t er mi nat e a pendi ng pr osecut i on i n Wi sconsi n i s 

subj ect  t o t he i ndependent  aut hor i t y of  t he t r i al  cour t  t o gr ant  

                                                 
5 Bl ack' s def i nes " nol l e pr osequi "  as " To abandon ( a sui t  or  

pr osecut i on) ;  t o have ( a case)  di smi ssed by a nol l e pr osequi . "   
Bl ack' s Law Di ct i onar y 1070 ( 7t h ed.  1999) .  
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or  r ef use a mot i on t o di smi ss ' i n t he publ i c i nt er est . ' "   I d.  at  

45 ( emphasi s added) .  

¶124 I n a f oot not e,  t he Kenyon cour t  wi t hdr ew i t s once 

ent husi ast i c c i t at i on of  27 C. J. S. ,  p.  648,  sec.  10,  expl ai ni ng 

t hat  i t  was " di ct a. "    I d.  at  45 n. 4.   Nonet hel ess,  t he Kenyon 

cour t  vacat ed t he deci s i on of  t he c i r cui t  cour t ,  r emandi ng t he 

case f or  an expl anat i on of  " t he publ i c i nt er est . "   I d.  at  47,  

52- 53.    

¶125 These t hr ee cases ar e c i t ed by t he maj or i t y as 

pr ecedent  f or  t he cour t ' s  deci s i on.   Gui nt her  and Kenyon i nvol ve 

r equest s by pr osecut or s t o di smi ss cases,  al bei t  f or  di f f er ent  

r easons.   The ci t y at t or ney i n Gui nt her  di d not  wi sh t o pur sue a 

pr osecut i on,  per haps f or  i deol ogi cal  r easons,  af t er  t he 

def endant s had spent  t i me i n j ai l .   The di st r i ct  at t or ney i n 

Kenyon cl ear l y wi shed t o cont i nue a f el ony pr osecut i on and 

sought  di smi ssal  wi t hout  pr ej udi ce i n or der  t o do so.   As 

wr i t t en,  Gui nt her  r epr esent s near l y open- ended aut hor i t y f or  

cour t s t o pur sue pr osecut i on over  t he opposi t i on of  execut i ve 

br anch of f i c i al s.   Nei t her  Gui nt her  nor  Kenyon r el i ed on a 

st at ut or y di r ect i ve t o suppor t  i t s  anal ysi s.   I n f act ,  t hese 

cases pl ace ver y l i t t l e r el i ance on st at ut es as aut hor i t y f or  

t he cour t ' s  act i ons.  

¶126 The concur r ence wr i t t en by Chi ef  Just i ce Abr ahamson 

at t empt s t o bol st er  t he maj or i t y opi ni on by asser t i ng t hat  t he 

char gi ng f unct i on i n cr i mi nal  cases has al ways been a power  

shar ed by t he j udi c i al  br anch.   Al t hough t her e i s hi st or i cal  

basi s f or  t hi s asser t i on,  t he j udi c i al  r ol e i n char gi ng 
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deci s i ons has t r adi t i onal l y been gr ounded i n st at ut e, 6 not  i n a 

cour t ' s  " i nher ent  aut hor i t y. "   That  i s why t he Gui nt her  deci s i on 

r epr esent ed a s i gni f i cant  br eak f r om past  pr ecedent .  

¶127 Bef or e t he adopt i on of  t he Wi sconsi n Const i t ut i on i n 

1848 and i n t he year s f ol l owi ng adopt i on unt i l  1945,  l ocal  

j udges wer e vest ed by st at ut e wi t h t he excl usi ve aut hor i t y t o 

f i l e compl ai nt s i n cr i mi nal  cases af t er  exami ni ng compl ai nant s.   

See Wi s.  St at .  ch.  369,  § 1- 2 ( 1839) ;  Wi s.  St at .  ch.  145,  § 1- 2 

( 1849) .  

¶128 The l aw was codi f i ed,  i n par t ,  i n sect i on 4776 of  

Sandbor n & Ber r yman Annot at ed St at ut es of  Wi sconsi n 1889:  

 Compl ai nt  and war r ant .   Sect i on 4776.   Upon 
compl ai nt  made t o any such magi st r at e t hat  a cr i mi nal  
of f ense has been commi t t ed,  he shal l  exami ne,  on oat h,  
t he compl ai nant ,  and any wi t ness pr oduced by hi m,  and 
shal l  r educe t he compl ai nt  t o wr i t i ng,  and shal l  cause 
t he same t o be subscr i bed by t he compl ai nant ;  and i f  
i t  shal l  appear  t hat  any such of f ense has been 
commi t t ed,  t he magi st r at e shal l  i ssue a war r ant ,  
r eci t i ng t he subst ance of  t he accusat i on,  and 
r equi r i ng t he of f i cer  t o whom i t  shal l  be di r ect ed 
f or t hwi t h t o t ake t he per son accused,  and br i ng hi m 
bef or e t he sai d magi st r at e,  or  bef or e some ot her  
magi st r at e of  t he count y,  t o be deal t  wi t h accor di ng 
t o l aw;  and i n t he same war r ant  may r equi r e t he 
of f i cer  t o summon such wi t nesses as shal l  be t her ei n 
named,  t o appear  and gi ve evi dence on t he exami nat i on. 7 

Wi s.  St at .  ch.  195,  § 4776 ( 1889) .  

                                                 
6 I n St at e ex r el .  Long v.  Keyes,  75 Wi s.  288,  292,  44 N. W.  

13 ( 1889) ,  t he cour t  sai d:  " t he power s and dut i es of  sai d j udge 
i n t he mat t er  of  .  .  .  exami nat i on ar e excl usi vel y st at ut or y,  
and .  .  .  t he st at ut e must  be pur sued wi t h t he ut most  
st r i ct ness. "   See Wi s.  St at .  § 4776 ( 1889) .  

7 See al so Wi s.  St at .  ch.  194,  § 4740 ( 1889) ,  deal i ng 
speci f i cal l y wi t h j ust i ces of  t he peace.  
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¶129 Under  sect i on 4776,  a compl ai nant  such as a pol i ce 

of f i cer  or  const abl e woul d br i ng a compl ai nt  t o a magi st r at e,  

seeki ng appr oval  f or  t he f i l i ng of  a cr i mi nal  compl ai nt  and t he 

i ssuance of  an ar r est  war r ant  f or  t he accused.   Thi s was 

concept ual l y s i mi l ar  t o a pr esent - day r equest  t hat  a j udge i ssue 

a war r ant  f or  a per son' s ar r est .   Al t hough cour t s unquest i onabl y 

pl ayed a much gr eat er  r ol e i n t he past  i n t he f i l i ng of  cr i mi nal  

compl ai nt s,  t hi s f act  does not  mean t hat  cour t s had " i nher ent  

aut hor i t y"  t o per f or m a t r ul y pr osecut or i al  f unct i on.   Rat her ,  

cour t s had st at ut or y aut hor i t y t o appr ove t he f or mal  i ni t i at i on 

of  cr i mi nal  cases.  

¶130 The j udi c i al  r ol e i n pr i or  t i mes i s i l l umi nat ed by 

sect i on 4809 of  t he 1889 st at ut es:  

 Change of  venue.   Sect i on 4809.   Whenever  any 
per son,  char ged wi t h havi ng commi t t ed any of f ense,  
shal l  be br ought  bef or e any j ust i ce of  t he peace,  or  
ot her  magi st r at e,  f or  exami nat i on,  i n accor dance wi t h 
t he pr ovi s i ons of  t hi s chapt er ,  i f  such per son,  bef or e 
t he commencement  of  t he exami nat i on,  shal l  make oat h 
t hat ,  f r om pr ej udi ce or  ot her  cause,  he bel i eves t hat  
such j ust i ce or  ot her  magi st r at e wi l l  not  deci de 
i mpar t i al l y  i n t he mat t er ,  t hen sai d j ust i ce or  ot her  
magi st r at e shal l  t r ansmi t  al l  t he paper s i n t he case 
t o t he near est  j ust i ce or  ot her  magi st r at e,  qual i f i ed 
by l aw t o conduct  t he exami nat i on,  who shal l  pr oceed 
wi t h t he exami nat i on i n t he same manner  as t hough sai d 
def endant  had f i r st  been br ought  bef or e hi m;  but  no 
case shal l  be so r emoved af t er  a second adj our nment  
had t her ei n,  and onl y one r emoval  shal l  be al l owed i n 
t he same case;  but  t he pr ovi s i ons of  t hi s sect i on 
shal l  not  appl y  t o c i t i es wher e pol i ce j ust i ces have 
excl usi ve cr i mi nal  j ur i sdi ct i on.  

Wi s.  St at .  ch.  195,  § 4809 ( 1889) .  

 ¶131 Sect i on 4809 si gnal ed t hat  t he cour t  was expect ed t o 

deci de pr obabl e cause i mpar t i al l y .   Thi s expect ed i mpar t i al i t y  

was i nconsi st ent  wi t h t he adver sar i al  r ol e of  t he pr osecut or ,  



No.   2008AP755- CR. dt p 

14 
 

and i t  shows why magi st r at es wer e not  per f or mi ng a r eal  

pr osecut or i al  f unct i on.   Nonet hel ess,  sect i on 4809 was a 

pr ecur sor  of  Wi s.  St at .  § 971. 20,  t he subst i t ut i on of  j udge 

st at ut e.   Mor e t han a cent ur y ago t he l egi s l at ur e r ecogni zed 

t hat  a cour t ' s  i ni t i al  i nvol vement  i n aut hor i z i ng a compl ai nt  

coul d compr omi se t he cour t ' s  i mpar t i al i t y .  

 ¶132 What ever  r ol e cour t s pl ayed i n t he past  i n t he 

i ni t i at i on of  cr i mi nal  pr oceedi ngs,  t hat  r ol e was si gni f i cant l y  

changed by t he 1969 l egi s l at ur e.   See § 63,  ch.  255,  Laws of  

1969.  

 ¶133 I n 1969 Wi s.  St at .  § 968. 02( 1)  was cr eat ed t o r ead:  

 I ssuance and Fi l i ng of  Compl ai nt s.   ( 1)  Except  as 
ot her wi se pr ovi ded i n t hi s sect i on,  a compl ai nt  
char gi ng a per son wi t h an of f ense shal l  be i ssued onl y 
by a di st r i ct  at t or ney of  t he count y wher e t he cr i me 
i s al l eged t o have been commi t t ed.   A compl ai nt  i s  
i ssued when i t  i s  appr oved f or  f i l i ng by t he di s t r i ct  
at t or ney.   The appr oval  shal l  be i n t he f or m of  a 
wr i t t en i ndor sement  on t he compl ai nt .   ( Emphasi s 
added. )  

The Judi c i al  Counci l  Not e t o t he sect i on r ead i n par t :  

 Not e:  Thi s i s  a change f r om t he pr esent  l aw 
desi gned t o gi ve t he di st r i ct  at t or ney a gr eat er  voi ce 
i n t he i ni t i at i ng of  cr i mi nal  pr oceedi ngs.   Si nce hi s 
i s t he obl i gat i on of  conduct i ng t he pr osecut i on i t  i s  
bel i eved t hat  he shoul d have a voi ce i n t he scr eeni ng 
out  of  unf ounded compl ai nt s and i n det er mi ni ng i f  
t her e was suf f i c i ent  evi dence t o war r ant  pr osecut i on.  

Judi c i al  Counci l  Commi t t ee Not e,  1969,  Wi s.  St at .  § 968. 02.  

¶134 Subsect i on ( 3)  of  Wi s.  St at .  § 968. 02 r eads:  

 I f  a di st r i ct  at t or ney r ef uses or  i s unavai l abl e 
t o i ssue a compl ai nt ,  a count y j udge may per mi t  t he 
f i l i ng of  a compl ai nt ,  i f  he f i nds t her e i s pr obabl e 
cause t o bel i eve t hat  t he per son t o be char ged has 
commi t t ed an of f ense af t er  conduct i ng a hear i ng.   
Wher e t he di st r i ct  at t or ney has r ef used t o i ssue a 



No.   2008AP755- CR. dt p 

15 
 

compl ai nt ,  he shal l  be i nf or med of  t he hear i ng and may 
at t end.   The hear i ng shal l  be ex par t e wi t hout  t he 
r i ght  of  cr oss- exami nat i on.    

Wi s.  St at .  ch.  255,  § 968. 02( 3)  ( 1969) .  

 ¶135 Subsect i on ( 3)  aut hor i zes t he j udi c i ar y t o check t he 

di st r i ct  at t or ney i n speci f i c  c i r cumst ances and,  i n a sense,  i t s 

pr esent  exi st ence val i dat es t he asser t i on t hat  t he char gi ng 

deci s i on i s a power  t he j udi c i ar y cont i nues t o shar e wi t h t he 

execut i ve.   However ,  t he concur r ence mi sses t he l ar ger  poi nt  

t hat  t hi s shar ed power  i s ( 1)  gr ounded i n st at ut e;  and ( 2)  

l i mi t ed by st at ut e.   I f  t he j udi c i ar y had " i nher ent  aut hor i t y"  

t o i ni t i at e pr osecut i ons,  t he l i mi t i ng st at ut es t hat  have been 

i n pl ace si nce 1969 woul d i nvade j udi c i al  power  and mi ght  be 

unconst i t ut i onal .  

I I I  

¶136 The maj or i t y poi nt s t o Wi s.  St at .  § 971. 29( 1)  as 

st at ut or y aut hor i t y f or  a c i r cui t  cour t  t o " r ej ect  any pl ea 

agr eement  t hat  does not ,  i n i t s v i ew,  ser ve t he publ i c  

i nt er est . "   Maj or i t y op. ,  ¶3.   Sect i on 971. 29( 1)  r eads as 

f ol l ows:  " ( 1)  A compl ai nt  or  i nf or mat i on may be amended at  any 

t i me pr i or  t o ar r ai gnment  wi t hout  l eave of  t he cour t . "  

¶137 Sect i on 971. 29 cont ai ns t wo addi t i onal  subsect i ons 

whi ch gi ve subsect i on ( 1)  cont ext .   Subsect i ons ( 2)  and ( 3)  

r ead:  

 ( 2)  At  t he t r i al ,  t he cour t  may al l ow amendment  
of  t he compl ai nt ,  i ndi ct ment  or  i nf or mat i on t o conf or m 
t o t he pr oof  wher e such amendment  i s not  pr ej udi c i al  
t o t he def endant .   Af t er  ver di ct  t he pl eadi ng shal l  be 
deemed amended t o conf or m t o t he pr oof  i f  no obj ect i on 
t o t he r el evance of  t he evi dence was t i mel y  r ai sed 
upon t he t r i al .  
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 ( 3)  Upon al l owi ng an amendment  t o t he compl ai nt  
or  i ndi ct ment  or  i nf or mat i on,  t he cour t  may di r ect  
ot her  amendment s t her eby r ender ed necessar y and may 
pr oceed wi t h or  post pone t he t r i al .  

Wi s.  St at .  § 971. 29( 2) ,  ( 3)  ( 1969) .  

¶138 Sect i on 971. 29 was enact ed as par t  of  t he 

compr ehensi ve r evi s i on of  t he cr i mi nal  pr ocedur e code i n 1969.   

See § 63,  ch.  255,  Laws of  1969 ( ef f ect i ve Jul y 1,  1970) .   The 

Judi c i al  Counci l  Not e t o t he sect i on r eads:  

 NOTE:  Thi s sect i on i s a r est at ement  of  exi st i ng 
l aw except  t hat  i t  pr ovi des t hat  pr i or  t o ar r ai gnment  
t he di st r i ct  at t or ney may amend a compl ai nt  or  
i nf or mat i on wi t hout  l eave of  t he cour t  or  not i ce t o 
t he ot her  par t y.   Si nce t he di st r i ct  at t or ney i s i n 
char ge of  t he pr osecut i on he shoul d be per mi t t ed t o 
amend hi s pl eadi ngs pr i or  t o t he t i me t hat  t he 
def endant  has been r equi r ed t o pl ead.  

Judi c i al  Counci l  Commi t t ee Not e,  1969,  Wi s.  St at .  § 971. 29. 8 

 ¶139 " Exi st i ng l aw"  was embodi ed i n Wi s.  St at .  

§§ 955. 14( 4) ,  955. 37,  and 957. 16( 1)  and ( 2) . 9  These pr ovi s i ons 

                                                 
8 The Counci l ' s  ext ensi ve i nt r oduct or y comment  on t he 

r evi s i ons di d not  t ouch on t hi s sect i on.  

9 Wi sconsi n St at .  § 955. 14( 4)  ( 1967- 68)  r eads:   

The i ndi ct ment ,  i nf or mat i on or  compl ai nt  i s  
suf f i c i ent  af t er  ver di ct  i f  i t  descr i bes t he cr i me i n 
t he wor ds of  t he st at ut e,  but  ot her  wor ds conveyi ng 
t he same meani ng may be used.  

Wi sconsi n St at .  § 955. 37 ( 1967- 68)  r eads:  

 Mi st ake i n char gi ng cr i me.   When i t  appear s 
bef or e j udgment  t hat  a mi st ake has been made i n 
char gi ng t he pr oper  cr i me,  t he def endant  shal l  not  be 
di schar ged i f  t her e appear s t o be good cause t o det ai n 
hi m i n cust ody t o answer  t o t he cr i me,  and t he 
di st r i ct  at t or ney may f or t hwi t h f i l e an i nf or mat i on 
char gi ng sai d cr i me.   I f  t he def endant  has been 
char ged or  ar r ai gned on a compl ai nt ,  t he compl ai nt  may 
be amended.  
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deal  wi t h amendment s t o cor r ect  t echni cal  def i c i enci es i n t he 

compl ai nt  or  subsequent  document s,  or  amendment s t o r ef l ect  " t he 

pr oof s i n al l  cases wher e t he var i ance i s not  mat er i al  t o t he 

mer i t s of  t he act i on. "   Wi s.  St at .  § 957. 16( 1)  ( 1967- 68) .  

¶140 The Judi c i al  Counci l  Not e does not  expl ai n t he i mpor t  

of  subsect i on ( 1)  of  § 971. 29,  but  t he pur pose of  t he subsect i on 

was addr essed i n Wagner  v.  St at e,  60 Wi s.  2d 722,  211 N. W. 2d 449 

( 1973) :  

Wi sconsi n has adopt ed a mor e f l exi bl e appr oach t o t he 
amendi ng of  i nf or mat i ons pr i or  t o ar r ai gnment  wi t hout  
l eave of  t he cour t ,  and by t he cour t  at  t he t r i al  and 
even af t er  ver di ct .   I n t hi s st at e no i nf or mat i on i s 
t o be i nval i d by r eason of  any def ect  or  i mper f ect i on 
i n mat t er s of  f or m whi ch do not  pr ej udi ce t he 
def endant .   As t o even er r or s or  mi st akes i n an 
i nf or mat i on,  t he t r i al  cour t  i s  gi ven aut hor i t y t o 
or der  an amendment  t o cur e such def ect s.   The r ul e i n 
t hi s st at e i s t hen t hat  t he t r i al  cour t  may al l ow 
amendment  of  an i nf or mat i on at  any t i me i n t he absence 
of  pr ej udi ce t o t he def endant .   I t  f ol l ows t hat  t he 
t r i al  cour t  may r ej ect  a pr oposed amendment  t o an 
i nf or mat i on.  

I d.  at  726 ( emphasi s added) .  

                                                                                                                                                             
Wi sconsi n St at .  § 957. 16 ( 1967- 68)  r eads:  

 Var i ances di sr egar ded;  amendment .   ( 1)   The t r i al  
cour t  may al l ow amendment s i n case of  var i ance bet ween 
t he compl ai nt  or  i ndi ct ment  or  i nf or mat i on and t he 
pr oof s i n al l  cases wher e t he var i ance i s not  mat er i al  
t o t he mer i t s of  t he act i on.   Af t er  ver di c t  t he 
pl eadi ng shal l  be deemed amended t o conf or m t o t he 
pr oof  i f  no obj ect i on based on such var i ance was 
t i mel y r ai sed upon t he t r i al .  

 ( 2)  Upon al l owi ng an amendment  t o t he compl ai nt  
or  i ndi ct ment  or  i nf or mat i on,  t he cour t  may di r ect  
ot her  amendment s t her eby r ender ed necessar y and may 
pr oceed wi t h or  post pone t he t r i al .  
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¶141 The cour t ' s  abi l i t y  t o r ej ect  an amendment  t o an 

i nf or mat i on has been expl ai ned hi st or i cal l y as a means t o 

pr ot ect  t he def endant  f r om pr ej udi ce.   See St at e v.  Duda,  60 

Wi s.  2d 431,  440- 42,  210 N. W. 2d 763 ( 1973) ;  Whi t aker  v.  St at e,  

83 Wi s.  2d 368,  374,  265 N. W. 2d 575 ( 1978) ;  St at e v.  Ger ar d,  189 

Wi s.  2d 505,  517 n. 9,  525 N. W. 2d 718 ( 1995)  ( " Pr ej udi ce has 

al ways been a consi der at i on wi t h r egar d t o amendi ng a char gi ng 

document . " ) ;  St at e v.  Koeppen,  195 Wi s.  2d 117,  123,  536 

N. W. 2d 386 ( Ct .  App.  1995) .  

¶142 The maj or i t y opi ni on put s a di f f er ent  spi n on 

§ 971. 29,  changi ng subsect i on ( 1)  f r om a shi el d t o pr ot ect  

def endant s t o a swor d t hat  may be used agai nst  t hem.   I n t r ut h,  

subsect i on ( 1)  says not hi ng about  " t he publ i c i nt er est . "   I t  was 

never  i nt ended as pot ent  st at ut or y aut hor i t y f or  c i r cui t  j udges 

t o i nj ect  t hemsel ves i nt o pl ea agr eement s.  

I V 

¶143 The pr esent  case pr esent s i mpor t ant  i ssues about  t he 

separ at i on of  power s,  but  i t  al so exposes an i nconsi st ency i n 

t he cour t ' s  v i ew of  t he j udi c i al  r ol e.  

¶144 Pl ea bar gai ni ng i s an essent i al  component  of  t he 

admi ni st r at i on of  cr i mi nal  j ust i ce.   St at e v.  Hampt on,  2004 WI  

107,  ¶26,  274 Wi s.  2d 379,  683 N. W. 2d 14 ( c i t i ng Sant obel l o v.  

New Yor k,  404 U. S.  257,  260 ( 1971) ) .   " Pl ea bar gai ni ng i s an 

accept ed and necessar y par t  of  t he pr ocess wher eby a good many 

cr i mi nal  pr osecut i ons ar e t er mi nat ed as a r esul t  of  a gui l t y 

pl ea. "   St at e ex r el .  Whi t e v.  Gr ay,  57 Wi s.  2d 17,  21,  203 

N. W. 2d 638 ( 1973)  ( c i t i ng Br ady v.  Uni t ed St at es,  397 U. S.  742 

( 1970) ) .  
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¶145 " A t r i al  j udge shoul d not  par t i c i pat e i n pl ea 

bar gai ni ng. "   St at e v.  Wol f e,  46 Wi s.  2d 478,  487,  175 

N. W. 2d 216 ( 1970)  ( c i t i ng Amer i can Bar  Associ at i on Pr oj ect  on 

Mi ni mum St andar ds f or  Cr i mi nal  Just i ce——Pl eas of  Gui l t y 

( appr oved dr af t ,  1968) ,  p.  71,  sec.  3. 3) .   I n Rahhal  v.  St at e,  

52 Wi s.  2d 144,  150,  187 N. W. 2d 800 ( 1971) ,  t he cour t  obser ved 

t hat  " i f  a t r i al  j udge i nt er j ect s hi msel f  i nt o pl ea bar gai ni ng 

he may become a mat er i al  wi t ness or  ot her wi se di squal i f y 

hi msel f . "  

¶146 The j udge cannot  be a wi t ness and a f i nder  of  f act ,  

t oo.   I d.   " Tr i al  j udges shoul d be car ef ul  t o abst ai n f r om 

i nj ect i ng t hemsel ves i nt o pl ea bar gai ni ng or  i nf l uenci ng t he 

maki ng of  a pl ea.   A t r i al  j udge may accept  a pl ea bar gai n,  but  

he shoul d not  do t he bar gai ni ng. "   I d.  

¶147 I n St at e v.  Er i ckson,  53 Wi s.  2d 474,  481,  192 

N. W. 2d 872 ( 1972) ,  t he cour t  sai d:   

What ever  may be t he pol i c i es or  pr ocedur es el sewher e,  
t hi s cour t  has f i r ml y st at ed t hat  a t r i al  j udge i s not  
t o par t i c i pat e i n pl ea bar gai ni ng.   Wi t hout  r epeat i ng 
t he r easons f or  t hi s cour t  banni ng what  i t  t er med 
" [ t ] he v i ce of  j udi c i al  par t i c i pat i on i n t he pl ea 
bar gai ni ng, "  i t  i s  by now cr yst al  c l ear  
t hat  .  .  .  " t hi s st at e has r ej ect ed t he suggest i on 
t hat  pl ea bar gai ni ng can i nvade or  af f ect  t he 
sent enci ng pr ocess .  .  .  . "  

I d.  ( quot i ng Far r ar  v.  St at e,  52 Wi s.  2d 651,  655,  191 

N. W. 2d 214 ( 1971) ) .  

¶148 The maj or i t y opi ni on emphasi zes a di f f er ent ,  ar guabl y 

i nconsi st ent ,  t heme i n Wi sconsi n deci s i ons,  namel y,  t he power  of  

a t r i al  j udge t o r ef use t o accept  a pr oposed pl ea bar gai n t hat  

i nvol ves a r educt i on or  di smi ssal  of  char ges.  
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¶149 I n St at e v.  Comst ock,  168 Wi s.  2d 915,  927,  485 

N. W. 2d 354 ( 1992) ,  t he cour t  sai d:  

 Ci r cui t  cour t s i n t hi s st at e may not  i nvol ve 
t hemsel ves i n t he pl ea agr eement  pr ocess and ar e not  
bound by any pl ea agr eement  bet ween a pr osecut or  and a 
def endant .   Bef or e per mi t t i ng a pr osecut or  t o amend 
char ges t o al l ege a l ess ser i ous of f ense and bef or e 
accept i ng a def endant ' s gui l t y or  no cont est  pl ea t o 
t he amended char ges,  t he c i r cui t  cour t  must  sat i sf y 
i t sel f  t hat  t he amended char ges f i t  t he cr i me and t hat  
t he amendment s ar e i n t he publ i c  i nt er est .   A c i r cui t  
cour t  may,  as t hi s cour t  has wr i t t en,  ask suf f i c i ent  
quest i ons,  i ncl udi ng t he pr osecut or ' s r easons f or  
ent er i ng t he pl ea agr eement ,  t o sat i sf y i t sel f  of  t he 
wi sdom of  accept i ng t he pl ea t o r educed char ges.  

¶150 The cour t  added:  " A ci r cui t  cour t  has t he power  t o 

accept  or  r ej ect  a pl ea agr eement  r educi ng or  amendi ng char ges;  

i t  shoul d consi der  t he publ i c i nt er est  i n maki ng i t s deci s i on 

about  t he pl ea agr eement  and shoul d make a compl et e r ecor d of  

t he pl ea agr eement . "   I d.  at  927 n. 11.  

¶151 I n a pl ea col l oquy,  t he cour t  must :  " Est abl i sh 

per sonal l y t hat  t he def endant  under st ands t hat  t he cour t  i s  not  

bound by t he t er ms of  any pl ea agr eement ,  i ncl udi ng 

r ecommendat i ons f r om t he di st r i ct  at t or ney,  i n ever y case wher e 

t her e has been a pl ea agr eement . "   St at e v.  Br own,  2006 WI  100,  

¶35,  293 Wi s.  2d 594,  716 N. W. 2d 906 ( c i t i ng Hampt on,  274 

Wi s.  2d 379,  ¶¶20,  69,  and Whi t e,  57 Wi s.  2d at  24) .    

¶152 When t he cour t  accept s a def endant ' s pl ea t o a r educed 

char ge or  char ges but  r et ai ns compl et e aut hor i t y t o det er mi ne an 

appr opr i at e sent ence f or  t he def endant  on t he char ges,  t he cour t  

i s  not  par t i c i pat i ng i n t he pl ea bar gai ni ng pr ocess i n any 

sense.   When,  however ,  a cour t  r ej ect s on pol i cy gr ounds a pl ea 

agr eement  t hat  i nvol ves t he r educt i on or  di smi ssal  of  a char ge 
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or  char ges,  t he cour t  necessar i l y  becomes i nvol ved i n t he 

pr osecut i on.   I t  i s  no l onger  a neut r al  and det ached magi st r at e.   

I t  t i ps i t s hand——and t he scal es of  j ust i ce——by t aki ng on some 

of  t he r ol e of  t he di st r i ct  at t or ney i n pr osecut i ng t he case.  

¶153 The maj or i t y quot es a passage i n Uni t ed St at es v.  

Ammi down,  497 F. 2d 615,  622 ( D. C.  Ci r .  1973) :  " [ T] r i al  j udges 

ar e not  f r ee t o wi t hhol d appr oval  of  gui l t y pl eas on [ publ i c 

i nt er est  gr ounds]  mer el y because t hei r  concept i on of  t he publ i c 

i nt er est  di f f er s f r om t hat  of  t he pr osecut i ng at t or ney. "   

Maj or i t y op. ,  ¶24 n. 21.   The maj or i t y t hen r ej ect s t hi s 

pr i nci pl e.   I d. ,  ¶24.   I f  t hi s di al ect i c pr oduces an accur at e 

st at ement  of  Wi sconsi n l aw,  t he r esul t  i s  not  consi st ent  wi t h 

our  ar dent  pr oscr i pt i ons agai nst  j udi c i al  par t i c i pat i on i n pl ea 

bar gai ni ng.  

¶154 The maj or i t y ' s deci s i on appear s t o be a compl et e 

v i ndi cat i on of  St at e v.  Ll oyd,  104 Wi s.  2d 49,  310 N. W. 2d 617 

( Ct .  App.  1981) .   I n Ll oyd,  t he cour t  of  appeal s appl auded 

Gui nt her  and Kenyon,  appr oved t he ci r cui t  cour t ' s  r ej ect i on of  a 

j oi nt  mot i on by t he pr osecut or  and def endant  t o di smi ss t he 

i nf or mat i on,  appr oved t he ci r cui t  cour t ' s  appoi nt ment  of  a 

speci al  pr osecut or  under  i nher ent  aut hor i t y t o pr osecut e t he 

case,  and appr oved t he ci r cui t  cour t ' s  cont i nued par t i c i pat i on 

i n t he t r i al  and i n sent enci ng.   So much f or  separ at i on of  

power s.   I d.  at  56- 65.  

V 

¶155 Agai nst  t hi s backgr ound,  I  l ook agai n at  t he 

maj or i t y ' s concl usi ons.  
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( A)  " [ A]  c i r cui t  cour t  must  r evi ew a pl ea agr eement  

i ndependent l y and may,  i f  i t  appr opr i at el y exer ci ses i t s  

di scr et i on,  r ej ect  any pl ea agr eement  t hat  does not ,  i n i t s 

v i ew,  ser ve t he publ i c i nt er est . "   Maj or i t y op. ,  ¶¶3,  48.  

COMMENT:  The maj or i t y ' s use of  t he wor d " must "  i mposes a 

dut y upon t he ci r cui t  cour t  t o eval uat e pr oposed pl ea 

agr eement s,  especi al l y t hose i nvol v i ng a char ge r educt i on or  

di smi ssal ,  i n l i ght  of  t he c i r cui t  cour t ' s  concept i on of  t he 

publ i c i nt er est .   Thi s i s gr ounded on t he Gui nt her  cour t ' s 

r ef er ences t o a cour t ' s  " dut y. "   Gui nt her ,  217 Wi s.  at  339.   

Thi s r evi sed f or mul at i on of  a c i r cui t  cour t ' s  aut hor i t y and dut y 

i s qui t e di f f er ent  f r om t he cour t ' s  comment  i n Sal t er s v.  St at e,  

52 Wi s.  2d 708,  715,  191 N. W. 2d 19 ( 1971) :  " I n cases i n whi ch 

t he pr osecut or  has moved t o r educe t he char ge i n t he compl ai nt  

i t  i s  .  .  .  pr oper ,  al t hough not  mandat or y,  f or  t he cour t  t o 

ascer t ai n why t he char ge was r educed. "  ( Emphasi s added. )  

¶156 The i mposi t i on of  t hi s new dut y upon t he ci r cui t  cour t  

i s  l i kel y t o l ead t o sever al  adver se consequences.  

¶157 Fi r st ,  i ndependent  r evi ew of  negot i at ed pl ea 

agr eement s may become nor mat i ve j udi c i al  behavi or .   Thi s cour t ' s  

use of  t he adver b " i ndependent l y"  t o modi f y " r ev i ew"  s i gnal s de 

novo r evi ew.   The maj or i t y ' s al l usi ons t o j udi c i al  

" consi der at i on of  t he v i ews of  t he pr osecut or "  and gi v i ng 

" wei ght  t o t he pr osecut or ' s r ecommendat i on"  ar e a f i g l eaf  

hi di ng t he r eal  i mpor t  of  t he cour t ' s  deci s i on.  

¶158 Second,  i f  c i r cui t  cour t s have i nher ent  power  t o 

r ej ect  pr oposed r educt i on or  di smi ssal  of  t he pr osecut or ' s 

char ges,  t her e i s r eason t o bel i eve t hat  c i r cui t  cour t s may al so 
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cl ai m t he power  t o r educe or  di smi ss char ges wi t h pr ej udi ce i n 

" t he publ i c i nt er est . "   A c i r cui t  cour t ' s  power  t o di smi ss 

char ges wi t h pr ej udi ce was r ej ect ed by onl y one vot e i n St at e v.  

Br aunsdor f ,  98 Wi s.  2d 569,  569,  297 N. W. 2d 808 ( 1980) .  

¶159 Thi r d,  t he new dut y i mposed upon ci r cui t  cour t s  wi l l  

expose j udges t o cr i t i c i sm f r om t hi r d par t i es when pl ea 

agr eement s ar e cont r over si al  or  do not  pl ay out  as expect ed.   

Af t er  al l ,  t he cour t  now has a " dut y"  t o eval uat e each pl ea 

agr eement  i n t er ms of  " t he publ i c i nt er est . "   Thi s i s a v i r t ual  

i nvi t at i on f or  t hi r d par t i es t o second- guess t he ci r cui t  cour t ' s  

appr oval  af t er  an unsat i sf act or y out come.  

¶160 Four t h,  t he maj or i t y ' s opi ni on wi l l  put  c i r cui t  j udges 

i n t he mi ddl e of  di sput es bet ween di st r i ct  at t or neys and l aw 

enf or cement .   Law enf or cement  agenci es may seek t o t ur n c i r cui t  

j udges i nt o al l i es agai nst  di st r i ct  at t or neys t hey don' t  l i ke.  

( B)  " [ D] eci di ng whet her  t o r ej ect  a pl ea agr eement  i s 

squar el y wi t hi n t he cour t ' s  aut hor i t y;  t o hol d ot her wi se woul d 

per mi t  encr oachment  by t he execut i ve br anch i nt o t he r eal m t hat  

has hi st or i cal l y,  i n Wi sconsi n,  been t hat  of  t he j udi c i al  

br anch. "   Maj or i t y op. ,  ¶24.  

COMMENT:  Deci di ng whet her  t o r ej ect  a pl ea agr eement  goes 

wel l  beyond " deci di ng whet her  or  not  t he .  .  .  publ i c i nt er est ,  

wi l l  be ser ved by sust ai ni ng a mot i on on t he par t  of  t he c i t y 

at t or ney t o di smi ss. "   Gui nt her ,  217 Wi s.  at  339 ( emphasi s 

added) .   By t hi s deci s i on t he cour t  expands i t s " i nher ent  

aut hor i t y. "  

( C)  " Our  appr oach vest s aut hor i t y i n t he c i r cui t  cour t  t o 

det er mi ne what  pl eas ar e i n t he publ i c i nt er est  wi t hout  
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per mi t t i ng t he cour t  t o i nt r ude on t he aut hor i t y of  t he 

pr osecut or  t o deci de what  char ges t o f i l e or  whet her  t o f i l e 

char ges i n t he f i r st  i nst ance. "    Maj or i t y op. ,  ¶26.  

COMMENT:  The hi st or i cal  f act  i s  t hat  t he pr osecut i on i n 

Gui nt her  was i ni t i at ed by pol i ce,  not  t he Mi l waukee ci t y 

at t or ney.   The cour t ' s  appoi nt ment  of  a pr i vat e at t or ney t o 

pr osecut e t he case per mi t t ed t he act i on t o go f or war d.   The 

ef f ect  of  t he deci s i on i n t hi s  case i s t o or der  t he di st r i ct  

at t or ney t o pr osecut e t he or i gi nal  char ges or  wi t hdr aw i n f avor  

of  a cour t - appoi nt ed speci al  pr osecut or .  

¶161 Thi s deci s i on,  l i ke Gui nt her ,  cannot  r easonabl y r el y 

on any st at ut or y di r ect i ve t o t he cour t .   Compar e St at e v.  

Unnamed Def endant ,  150 Wi s.  2d 352,  363- 64,  441 N. W. 2d 696 

( 1989) .   I t  r el i es sol el y upon j udi c i al  power .  

( D)  " We .  .  .  hol d t hat  a c i r cui t  cour t  may,  i n an 

appr opr i at e exer ci se of  di scr et i on,  r ej ect  a pl ea agr eement  t hat  

i t  deems not  t o be i n t he publ i c i nt er est . "    Maj or i t y op. ,  ¶27.  

COMMENT:  The cour t  f i r st  est abl i shes de novo r evi ew of  

pl ea agr eement s and t hen af f or ds c i r cui t  cour t s " di scr et i on"  t o 

" r ej ect  a pl ea agr eement  t hat  i t  deems not  t o be i n t he publ i c 

i nt er est . "   I d.   The maj or i t y ' s st andar d of  r evi ew wi l l  make i t  

di f f i cul t  t o over t ur n a c i r cui t  cour t ' s  deci s i on t o r ej ect  a 

pl ea agr eement .   Thi s r esul t  wi l l  syst emat i cal l y under mi ne t he 

aut hor i t y of  di st r i ct  at t or neys.  

CONCLUSI ON 

¶162 The maj or i t y ' s deci s i on i s f or eshadowed i n pr evi ous 

cases,  but  i t  makes new l aw.   I  bel i eve t he change i s not  

desi r abl e and wi l l  under mi ne t he aut hor i t y of  di st r i ct  at t or neys 
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and compr omi se t he i mpar t i al i t y  of  c i r cui t  cour t s.   For  t he 

r easons st at ed,  I  r espect f ul l y di ssent .  
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