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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Fol l owi ng hi s convi ct i on and 

sent enci ng f or  dr ug- r el at ed cr i mes,  Landr ay M.  Har r i s moved f or  

r el i ef  f r om hi s sent ence on t he gr ounds t hat  t he cour t  made 

i nappr opr i at e comment s r ef l ect i ng r aci al  and gender  st er eot ypes 

dur i ng t he sent enci ng hear i ng.   The ci r cui t  cour t  deni ed t he 

mot i on,  and i n an unpubl i shed opi ni on, 1 t he cour t  of  appeal s 

r ever sed and hel d t hat  t he def endant  was ent i t l ed t o 

r esent enci ng.  

                                                 
1 St at e v.  Har r i s,  No.  2008AP810- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Jan.  21,  2009) .  
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¶2 Thi s case concer ns t he pr oper  l egal  pr i nci pl es t hat  

gover n r evi ew of  a sent ence when a def endant  c l ai ms t he ci r cui t  

cour t  i mposed i t s sent ence on t he basi s of  r ace or  gender .   The 

cour t  of  appeal s adopt ed,  and Har r i s endor ses,  a new " r easonabl e 

obser ver "  t est  whi ch quer i es whet her  t he c i r cui t  cour t ' s  

comment s suggest  t o a r easonabl e obser ver  t hat  t he cour t  

i mpr oper l y r el i ed on r ace or  gender  when i mposi ng i t s sent ence.   

The St at e mai nt ai ns t hat  a r easonabl e obser ver ' s per cept i on of  

t he cour t ' s  comment s i s not  i ndi cat i ve of  whet her  t he cour t  

i mpr oper l y r el i ed on r ace or  gender .  

¶3 We agr ee wi t h t he St at e and r ej ect  t he r easonabl e 

obser ver  t est  cr eat ed by t he cour t  of  appeal s.   Sent enci ng 

deci s i ons ar e af f or ded a pr esumpt i on of  r easonabi l i t y  consi st ent  

wi t h Wi sconsi n' s st r ong publ i c pol i cy agai nst  i nt er f er ence wi t h 

a c i r cui t  cour t ' s  di scr et i on.   Our  r evi ew of  sent enci ng 

deci s i ons i s t her ef or e l i mi t ed t o det er mi ni ng whet her  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on.   Di scr et i on 

i s er r oneousl y exer ci sed when a sent enci ng cour t  act ual l y r el i es 

on cl ear l y i r r el evant  or  i mpr oper  f act or s,  and t he def endant  

bear s t he bur den of  pr ovi ng such r el i ance by c l ear  and 

convi nci ng evi dence.   I t  i s  beyond di sput e t hat  r ace and gender  

ar e i mpr oper  f act or s;  t hey may not  be r el i ed upon——at  al l ——i n 

t he i mposi t i on of  a sent ence.  

¶4 Af t er  r evi ewi ng t he sent enci ng t r anscr i pt  i n cont ext  

and as a whol e,  we concl ude t hat  Har r i s has not  met  hi s bur den 

of  pr ovi ng by c l ear  and convi nci ng evi dence t hat  t he c i r cui t  

cour t  act ual l y r el i ed on r ace or  gender .   The ci r cui t  cour t  
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consi der ed t he pr oper  f act or s——i t  eval uat ed t he gr avi t y of  t he 

of f ense,  Har r i s ' s char act er ,  and t he publ i c ' s need f or  

pr ot ect i on.   The ci r cui t  cour t  t hor oughl y expl ai ned i t s r easons 

f or  t he sent ence i t  i mposed,  and al l  of  t he pot ent i al l y  

of f ensi ve comment s f l agged by bot h Har r i s and t he cour t  of  

appeal s bear  a r easonabl e nexus t o pr oper  sent enci ng f act or s.   

Because Har r i s has not  shown t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on,  we r ever se t he deci s i on of  t he cour t  

of  appeal s.  

I .  FACTS 

¶5 On May 14,  2007,  Landr ay M.  Har r i s pl ed gui l t y t o 

possessi on of  cocai ne wi t h i nt ent  t o del i ver  i n v i ol at i on of  

Wi s.  St at .  §§ 961. 41( 1m) ( cm) 2.  and 939. 05 ( 2005- 06) . 2  On August  

15,  2007,  Har r i s had a sent enci ng hear i ng bef or e t he Honor abl e 

Joseph R.  Wal l  of  t he Mi l waukee Count y Ci r cui t  Cour t .   The 

i nt er act i on bet ween Har r i s and t he cour t  dur i ng t hi s sent enci ng 

hear i ng f or ms t he basi s f or  t he i ssues bef or e us t oday,  and wi l l  

t her ef or e be quot ed at  l engt h.  

¶6 The ci r cui t  cour t  f i r st  di scussed t he pr esent ence 

i nvest i gat i on r epor t  and ot her  r el at ed mat t er s wi t h t he 

at t or neys.   Among t he i t ems not ed was a pi ct ur e of  Har r i s at  a 

c l ub wi t h known gang member s i n whi ch,  as t he cour t  l at er  not ed,  

Har r i s appear ed t o be " t hr owi ng gang si gns. "   The cour t  t hen 

began an ext ended di scussi on wi t h Har r i s.  

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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¶7 Har r i s st at ed t hat  he was not  i nt endi ng t o make a 

car eer  out  of  sel l i ng dr ugs,  al t hough he admi t t ed he had been 

doi ng i t  f or  a number  of  mont hs.   Har r i s sai d t hat  he i s qui ck 

t o l ear n f r om hi s mi st akes,  t hat  he knew what  he was doi ng was 

wr ong,  and t hat  he di d not  want  t o hur t  hi s daught er .   The 

ci r cui t  cour t  i nqui r ed f ur t her  r egar di ng Har r i s ' s daught er ,  who 

was soon t o t ur n t wo.  

¶8 The conver sat i on t hen t ur ned t o Har r i s ' s empl oyment ,  

and t he f ol l owi ng exchange ensued:  

The Cour t :   Wher e ar e you wor ki ng now? 

The Def endant :   I ' m unempl oyed r i ght  now.  

The Cour t :   You' r e unempl oyed st i l l ? 

The Def endant :   Yes.  

The Cour t :   Have you got t en a j ob s i nce Januar y? 

The Def endant :   No,  s i r .  

The Cour t :   You' r e k i ddi ng.  

The Def endant :   No.  

The Cour t :   What  do you do al l  day? 

The Def endant :   I  j ust  st ay at  home wi t h my daught er  
and t hat ' s i t .  

The Cour t :   Wher e i s her  mot her ? 

The Def endant :   At  wor k.  

The Cour t :   So t he mot her  wor ks and you si t  at  home,  
r i ght ? 

The Def endant :   Yeah.  

The Cour t :   And wat ch t he chi l d? 
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The Def endant :   I  got  al l  t ypes of  t hi ngs goi n' .   My 
per sonal  f ami l y.  

¶9 The cour t  next  i nqui r ed about  t he mot her  of  Har r i s ' s 

daught er :  

The Cour t :   Wher e does t he baby' s mama wor k? 

The Def endant :   Met r o Mar ket .  

The Cour t :   Di d she f i ni sh school ? 

The Def endant :   Yes.  

The Cour t :   I s she goi ng t o col l ege,  t oo? 

The Def endant :   Yes.  

The Cour t :   Wher e do you guys f i nd t hese women,  
r eal l y,  ser i ousl y.   I ' d say about  ever y f our t h man who 
comes i n her e unempl oyed,  no educat i on,  i s  wi t h a 
woman who i s wor ki ng f ul l - t i me,  goi ng t o school .   
Wher e do you f i nd t hese women?  I s t her e a c l ub? 

The Def endant :   No.  

The Cour t :   You' r e sur e? 

The Def endant :   I  ai n' t  f i nd her  at ——she not  t he c l ub 
[ t ype] .  

The Cour t :   Oh,  she' s not  t he c l ub t ype.   I  need t he 
t r ut h now,  when was t he l ast  t i me you smoked 
mar i j uana? 

The Def endant :   Yest er day.  

¶10 The cour t  concl uded i t s conver sat i on wi t h Har r i s by 

di scussi ng Har r i s ' s al l eged gang i nvol vement ——whi ch Har r i s 

deni ed——and by not i ng hi s expensi ve c l ot hi ng as r ef l ect ed i n t he 

above- not ed phot ogr aph,  c l ot hi ng whi ch Har r i s admi t t ed was 

par t i al l y  f i nanced by hi s dr ug deal i ng.  

¶11 Af t er  a br i ef  conver sat i on wi t h t he at t or neys 

r egar di ng t he pant s Har r i s was wear i ng when ar r est ed,  whi ch 
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cont ai ned a " secr et  pocket "  desi gned t o st or e dr ugs,  t he cour t  

went  i nt o a l engt hy di scussi on of  sent enci ng f act or s.   The cour t  

not ed t hat  i t  needed t o consi der  t he gr avi t y of  t he of f ense,  t he 

backgr ound of  t he def endant ,  and t he need t o pr ot ect  t he publ i c.  

¶12 Regar di ng t he gr avi t y of  t he of f ense,  t he cour t  

concl uded t hat  t he cr i me was ser i ous.   I t  emphasi zed t he 

hor r i bl e and addi ct i ve nat ur e of  cr ack cocai ne,  and how i t  

dest r oys f ami l i es and l i ves.   The cour t  di scussed how t hi s of t en 

af f ect s women,  whose dr ug addi ct i ons cause t hem t o l ose par ent al  

r i ght s t o t hei r  chi l dr en.   The cour t  not ed t hat  " [ t ] he men ar e 

al ways out  of  t he pi ct ur e" ;  t hey ar e " on t he st r eet  cor ner s wi t h 

Mr .  Har r i s her e smoki ng pot  and t hr owi ng gang si gns wi t h t hei r  

i di ot  buddi es. "   The cour t  f ur t her  emphasi zed how t hi s dr ug 

dr ags i ndi v i dual s,  f ami l i es,  and nei ghbor hoods down.  

¶13 The cour t  al so di scussed how demand f or  cocai ne 

af f ect s peopl e ar ound t he wor l d,  not i ng t hat  t he vast  maj or i t y 

of  our  her oi n comes f r om Af ghani st an wher e our  sol di er s ar e 

ser vi ng and dyi ng.   The cour t  t hen st at ed:  

I t ' s  t he same t hi ng wi t h cocai ne.   Peopl e Mr .  Har r i s ' s 
age [ ar e]  enl i st i ng i n t he Mar i nes and Ar my and 
Nat i onal  Guar d,  put t i ng t hei r  l i ves at  st ake whi l e Mr .  
Har r i s s i t s at  home,  get s hi gh whi l e hi s baby mama 
wor ks and goes t o school .   I  swear  t her e' s a c l ub 
wher e t hese women get  t oget her  and congr egat e.  

¶14 The cour t  t hen exami ned Har r i s ' s char act er  and 

backgr ound,  whi ch i t  cal l ed " compl et el y uni mpr essi ve. "   The 

cour t  di scussed Har r i s ' s dr ug deal i ng,  and not ed t hat  Har r i s 

eschewed l ooki ng f or  a j ob even t hough good j obs wer e avai l abl e.   

The cour t  comment ed:  
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Wel l ,  t hey' r e get t i ng hi gh and i t ' s  much easi er  t o get  
hi gh t han wor k and wor k har d ei ght  hour s a day and 
make t he amount  of  money t hat  t hey pay.   These ar e 
j obs t hat  wi l l  pay benef i t s;  pai d vacat i on,  medi cal  
car e f or  your  daught er .   I ' m sur e your  wi f e al r eady i s 
pr ovi di ng t hat ——not  your  wi f e,  your  baby mama i s 
al r eady pr ovi di ng t hat .  

The cour t  emphasi zed Har r i s ' s l ack of  any empl oyment  hi st or y,  

cal l i ng i t  " appal l i ng f or  a 21 year  ol d per son. "  

¶15 The cour t  comment ed t hat  Har r i s had not  compl et ed hi s 

educat i on,  and not ed t hat  despi t e t he oppor t uni t y t o get  hi s GED 

t hr ough a gover nment  pr ogr am,  Har r i s s i mpl y s t opped at t endi ng 

cl asses.  

¶16 The cour t  f ur t her  not ed t hat  unt i l  he began sel l i ng 

dr ugs,  Har r i s ' s mot her  was hi s sour ce of  i ncome.   The cour t  

quot ed f r om t he i mpr essi ons of  t he agent  who i nt er vi ewed Har r i s 

f or  hi s pr esent ence r epor t  ( t o whi ch Har r i s was an hour  l at e) ;  

t he agent  had wr i t t en t hat  Har r i s seemed t o have " t hi s absur d 

expect at i on t hat  hi s mot her  shoul d be suppor t i ng hi s mar i j uana 

habi t , "  and t hat  Har r i s " i s at  a mi ni mum a gang wannabe. "  

¶17 Regar di ng Har r i s ' s daught er  and hi s r esponsi bi l i t y  f or  

her ,  t he cour t  di scussed how danger ous t he dr ug deal i ng busi ness 

i s,  t he l i kel i hood of  mi ssi ng hi s daught er ' s chi l dhood whi l e i n 

pr i son or  dead,  and how he was bei ng a " t er r i bl e r ol e model "  f or  

hi s daught er .  

¶18 Next ,  t he cour t  di scussed t he need t o pr ot ect  t he 

publ i c.   Har r i s seemed not  t o car e about  what  was happeni ng,  t he 

cour t  f ound,  and had not  shown any i ncl i nat i on t o change.  

¶19 Fi nal l y,  t he cour t  consi der ed var i ous goal s r el at ed t o 

sent enci ng:  pr ot ect i ng t he publ i c,  r ehabi l i t at i on of  t he 
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def endant ,  det er r i ng t he def endant  f r om of f endi ng agai n,  and 

det er r ence of  ot her s.  

¶20 The ci r cui t  cour t  concl uded t hat  a st r ong message 

needed t o be sent .   I t  sent enced Har r i s t o an i ni t i al  per i od of  

conf i nement  of  t wo year s,  f ol l owed by ext ended super vi s i on f or  

t hr ee year s. 3 

I I .  PROCEDURAL HI STORY 

¶21 On Mar ch 7,  2008,  Har r i s f i l ed a mot i on f or  

r esent enci ng or  i n t he al t er nat i ve,  sent ence modi f i cat i on,  on 

t he gr ounds t hat  t he sent enc i ng cour t  di d not  adequat el y 

consi der  mi t i gat i ng f act or s,  and t hat  t he cour t  made sar cast i c  

and i nappr opr i at e comment s based on st er eot ypes dur i ng t he 

sent enci ng pr oceedi ng.   The ci r cui t  cour t ,  t he Honor abl e Kevi n 

E.  Mar t ens now pr esi di ng, 4 deni ed Har r i s ' s mot i on,  concl udi ng 

t hat  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on.   The ci r cui t  cour t  expl ai ned as f ol l ows:  

The cour t  gave adequat e consi der at i on t o al l  aspect s 
of  t he def endant ' s char act er  as par t  of  t he over al l  
f act or s i t  must  consi der  at  t he t i me of  sent enci ng.   
[ c i t at i on omi t t ed]  The comment s concer ni ng t he 
def endant ' s unempl oyment  st at us and t he wi l l i ngness of  
hi s chi l d' s mot her  t o go out  and wor k and go t o school  
whi l e t he def endant  sat  home wer e meant  t o expr ess 
i ncr edul i t y over  a 21 year  ol d abl e- bodi ed mal e 
al l owi ng t he chi l d' s mot her  t o go out  and wor k i nst ead 
of  goi ng out  and f i ndi ng a j ob on behal f  of  hi s  f ami l y 
and f ur t her i ng hi s f i nanci al  pr ospect s.   The cour t  

                                                 
3 The cour t  al so made Har r i s el i gi bl e f or  boot  camp and t he 

Ear ned Rel ease Pr ogr am af t er  12 mont hs,  and i mposed a f i ne.  

4 Judge Mar t ens t ook over  Judge Wal l s '  dr ug cour t  docket  as 
par t  of  Mi l waukee Count y ' s j udi c i al  r ot at i on syst em.  
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f i nds t hi s t o be an appr opr i at e consi der at i on of  t he 
def endant ' s char act er  f or  sent enci ng pur poses and 
decl i nes t o modi f y t he sent ence or  r esent ence t he 
def endant  on any basi s set  f or t h i n t he def endant ' s 
mot i on.  

¶22 On r evi ew,  t he cour t  of  appeal s agr eed t hat  t he 

c i r cui t  cour t  pr oper l y consi der ed and wei ghed al l  appr opr i at e 

f act or s.   St at e v.  Har r i s,  No.  2008AP810- CR,  unpubl i shed sl i p 

op. ,  ¶¶6,  10 ( Wi s.  Ct .  App.  Jan.  21,  2009) .   I t  al so sur mi sed 

t hat  t he c i r cui t  cour t  " di d not  har bor  bi as agai nst  Har r i s 

because of  hi s r ace. " 5  I d. ,  ¶16.   Never t hel ess,  t he cour t  of  

appeal s concl uded t hat  sever al  of  t he c i r cui t  cour t ' s  comment s 

" suggest  t o a r easonabl e obser ver ,  or  a r easonabl e per son i n t he 

posi t i on of  t he def endant ,  t hat  t he t r i al  cour t  was i mpr oper l y 

consi der i ng Har r i s ' s r ace when i t  i mposed sent ence. "   I d. ,  ¶18.   

Because of  t hi s,  t he cour t  of  appeal s hel d t hat  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on.   I t  vacat ed Har r i s ' s  

sent ence and r emanded t he mat t er  f or  r esent enci ng.   I d. ,  ¶¶10,  

18.  

                                                 
5 The cour t  of  appeal s di d not  consi der  whet her  t he c i r cui t  

cour t  i mpr oper l y sent enced Har r i s on t he basi s of  gender  because 
i t s concl usi on t hat  t he c i r cui t  cour t  i mpr oper l y r el i ed on r ace 
was suf f i c i ent  t o di spose of  t he case.   See St at e v.  Har r i s,  No.  
2008AP810- CR,  unpubl i shed sl i p op. ,  ¶10 n. 4.  
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¶23 The St at e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

accept ed. 6 

I I I .  DI SCUSSI ON 

¶24 I n t hi s case,  Har r i s c l ai ms t hat  t he c i r cui t  cour t  

r el i ed on r ace and gender  when sent enci ng hi m,  and t hat  because 

i t  di d so,  t he c i r cui t  cour t  er r oneousl y  exer ci sed i t s  

di scr et i on.   Thus,  Har r i s mai nt ai ns he i s ent i t l ed t o 

r esent enci ng.  

¶25 The cr ux of  t hi s case cent er s on how cour t s shoul d 

anal yze whet her  a sent enci ng cour t  act ual l y r el i ed on r ace or  

gender . 7 

                                                 
6 Just i ce Br adl ey' s asser t i ons t o t he cont r ar y ( see 

concur r ence,  ¶70) ,  t he phr ase " appear ance of  bi as"  does not  even 
appear  i n t he St at e' s st at ement  of  i ssues i n i t s pet i t i on f or  
r evi ew.   I nst ead,  t he pet i t i on f or  r evi ew asked t hi s cour t  t o 
r esol ve a speci f i c ,  def i ned i ssue:  whet her  " comment s suggest i ng 
a c i r cui t  cour t  consi der ed a def endant ' s r ace at  sent enci ng 
pr ovi de an i ndependent  basi s f or  vacat i ng a sent ence?  Or  must  
def endant s cont i nue t o est abl i sh t hat  a c i r cui t  cour t  act ual l y  
r el i ed on i r r el evant  or  i mpr oper  f act s l i ke r ace?"  

7 Just i ce Br adl ey want s t hi s case t o be somet hi ng i t  i s  not .   
I t  i s  al l  about  " appear ance of  bi as"  she t el l s us.   See 
concur r ence,  ¶¶68- 70.   She i s wr ong.  

Just i ce Br adl ey' s anal ysi s r el i es l ar gel y on t hr ee cases:  
Cr awf or d v.  Uni t ed St at es,  212 U. S.  183 ( 1909)  ( see concur r ence,  
¶¶73,  88) ;  St at e v.  Gudgeon,  2006 WI  App 143,  295 Wi s.  2d 189,  
720 N. W. 2d 114 ( see concur r ence,  ¶¶89- 91) ;  and St at e v.  Goodson,  
2009 WI  App 107,  ¶18,  320 Wi s.  2d 166,  771 N. W. 2d 385 ( see 
concur r ence,  ¶¶93- 95) .   Yet  none of  t hese cases wer e even ci t ed 
by t he par t i es i n t hei r  br i ef s,  and none ar e r el evant .  
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¶26 Har r i s asks us t o af f i r m t he deci s i on of  t he cour t  of  

appeal s and adopt  a r easonabl e obser ver  st andar d.   I n Har r i s ' s 

v i ew,  a c i r cui t  cour t  i s  deemed t o have r el i ed on r ace or  gender  

i f  a r easonabl e obser ver  woul d concl ude t hat  hi s sent ence was 

i mposed on t he basi s of  r ace or  gender . 8  The St at e count er s t hat  

mer e per cept i on by a r easonabl e obser ver  or  def endant  does not  

equat e t o act ual  r el i ance on r ace or  gender .  
                                                                                                                                                             

I n Cr awf or d,  t he Uni t ed St at es Supr eme Cour t  was not  
r evi ewi ng a j udge' s al l eged bi as or  pr ej udi ce;  i ndeed,  t he 
" j udge' s mi nd"  was of  no r el evance.   See Cr awf or d,  212 U. S.  at  
196.   I nst ead,  t he Supr eme Cour t  hel d t hat  a Uni t ed St at es Post  
Of f i ce empl oyee coul d not  ser ve as a j ur or  i n t he pr osecut i on of  
a def endant  char ged wi t h conspi r acy t o def r aud t he post  of f i ce.   
I d.  at  192- 97.  

I n St at e v.  Goodson,  2009 WI  App 107,  320 Wi s.  2d 166,  771 
N. W. 2d 385,  a j udge pr omi sed t o sent ence a def endant  t o t he 
maxi mum per i od of  t i me i f  he v i ol at ed hi s super vi s i on r ul es.   
I d. ,  ¶13.   The cl ai m i n Goodson was t hat  t he c i r cui t  cour t  
pr ej udged t he r econf i nement  sent ence,  not  appear ance of  bi as.   
I d. ,  ¶6.  

For  s i mi l ar  r easons,  St at e v.  Gudgeon,  2006 WI  App 143,  295 
Wi s.  2d 189,  720 N. W. 2d 114,  does not  i ndi cat e t he adopt i on of  
an " appear ance of  bi as"  t est  f or  det er mi ni ng whet her  a j udge 
act ual l y r el i ed on i mpr oper  sent enci ng f act or s.   That  case,  as 
wel l ,  i nvol ved a " c l ai m[ ]  t hat  t he cour t  was [ ]  bi ased i n f avor  
of  a par t i cul ar  r esul t  bef or e l i s t eni ng t o t he evi dence. "   I d. ,  
¶1.  

I n addi t i on,  Just i ce Br adl ey c i t es Caper t on v.  A. T.  Massey 
Coal  Co. ,  I nc. ,  556 U. S.  ___,  129 S.  Ct .  2252 ( 2009) ,  whi ch i s 
di st i ngui shabl e on i t s f ace.   See St at e v.  Al l en,  2010 WI  10,  
¶¶259- 72,  322 Wi s.  2d 372,  778 N. W. 2d 863 ( Zi egl er ,  J. ,  
concur r i ng) .   Si mi l ar l y,  t he i ssues i n Al l en ar e easi l y 
di st i ngui shabl e.   

8 As not ed above,  t he cour t  of  appeal s di d not  di scuss t he 
gender  i ssue.   However ,  Har r i s appear s t o advocat e t hat  t he 
r easonabl e obser ver  st andar d shoul d appl y t o gender  as wel l  as 
r ace.  
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¶27 I n Par t  A,  we di scuss sent enci ng gener al l y,  r evi ew t he 

wel l - set t l ed l egal  st andar ds gover ni ng r evi ew of  sent enci ng 

deci s i ons,  and f r ame t he appl i cabl e l egal  st andar d f r om our  

est abl i shed case l aw.   I n Par t  B,  we t ake up t he cour t  of  

appeal s '  r easonabl e obser ver  t est  and expl ai n why t hi s appr oach 

does not  wor k and why i t  conf l i c t s wi t h our  est abl i shed 

sent enci ng r evi ew l aw.   Fi nal l y,  i n Par t  C,  we appl y t he 

st andar ds out l i ned i n Par t  A t o t he f act s of  t hi s case,  

concl udi ng t hat  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se 

i t s di scr et i on i n sent enci ng Har r i s.  

A.  Sent enci ng and Revi ew of  Sent enci ng Deci s i ons 

¶28 Ci r cui t  cour t s must  consi der  t hr ee pr i mar y f act or s i n 

det er mi ni ng an appr opr i at e sent ence:  t he gr avi t y  of  t he of f ense,  

t he char act er  of  t he def endant ,  and t he need t o pr ot ect  t he 

publ i c.   St at e v.  Har r i s,  119 Wi s.  2d 612,  623,  350 N. W. 2d 633 

( 1984) .   Addi t i onal  r el at ed f act or s t he cour t  may consi der  

i ncl ude:  

" ( 1)  Past  r ecor d of  cr i mi nal  of f enses;  ( 2)  hi st or y of  
undesi r abl e behavi or  pat t er n;  ( 3)  t he def endant ' s 
per sonal i t y,  char act er  and soci al  t r ai t s;  ( 4)  r esul t  
of  pr esent ence i nvest i gat i on;  ( 5)  v i c i ous or  
aggr avat ed nat ur e of  t he cr i me;  ( 6)  degr ee of  t he 
def endant ' s cul pabi l i t y ;  ( 7)  def endant ' s demeanor  at  
t r i al ;  ( 8)  def endant ' s age,  educat i onal  backgr ound and 
empl oyment  r ecor d;  ( 9)  def endant ' s r emor se,  r epent ance 
and cooper at i veness;  ( 10)  def endant ' s need f or  c l ose 
r ehabi l i t at i ve cont r ol ;  ( 11)  t he r i ght s of  t he publ i c;  
and ( 12)  t he l engt h of  pr et r i al  det ent i on. "  

I d.  at  623- 24 ( quot i ng Har r i s v.  St at e,  75 Wi s.  2d 513,  519,  250 

N. W. 2d 7 ( 1977) ) .   Sent enci ng cour t s have consi der abl e 
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di scr et i on as t o t he wei ght  t o be assi gned t o each f act or .   I d.  

at  624.  

¶29 I n exer ci s i ng di scr et i on,  sent enci ng cour t s must  

i ndi v i dual i ze t he sent ence t o t he def endant  based on t he f act s 

of  t he case by i dent i f y i ng t he most  r el evant  f act or s and 

expl ai ni ng how t he sent ence i mposed f ur t her s t he sent enci ng 

obj ect i ves.   See St at e v.  Gal l i on,  2004 WI  42,  ¶39- 48,  270 

Wi s.  2d 535,  678 N. W. 2d 197.    

¶30 Revi ew of  a sent enci ng deci s i on i s " l i mi t ed t o 

det er mi ni ng i f  di scr et i on was er r oneousl y exer ci sed. "   I d. ,  ¶17.   

Di scr et i on i s er r oneousl y exer c i sed when a sent enci ng cour t  

i mposes i t s sent ence based on or  i n act ual  r el i ance upon cl ear l y 

i r r el evant  or  i mpr oper  f act or s.   I d. ;  St at e v.  Ti epel man,  2006 

WI  66,  ¶26,  291 Wi s.  2d 179,  717 N. W. 2d 1.   Sent enci ng deci s i ons 

ar e af f or ded a pr esumpt i on of  r easonabi l i t y  consi st ent  wi t h our  

st r ong publ i c pol i cy agai nst  i nt er f er ence wi t h t he c i r cui t  

cour t ' s  di scr et i on.   Gal l i on,  270 Wi s.  2d 535,  ¶18.   

Accor di ngl y,  t he def endant  bear s t he heavy bur den of  showi ng 

t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on.   

See i d. ,  ¶72.  

¶31 The quest i on i n t hi s case i s how a def endant  must  meet  

t he heavy bur den of  showi ng t hat  t he sent ence was based on 

i mpr oper  f act or s.   Or  mor e t o t he poi nt ,  how shoul d a r evi ewi ng 

cour t  det er mi ne when a c i r cui t  cour t  has act ual l y r el i ed on r ace 

and gender  i n i mposi ng i t s sent ence,  and t her ef or e er r oneousl y  

exer ci sed i t s di scr et i on? 
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¶32 Thi s cour t  c l ar i f i ed t he f r amewor k i n whi ch t o answer  

t hi s and r el at ed quest i ons i n Ti epel man,  291 Wi s.  2d 179.   I n 

t hat  case,  a def endant  moved f or  r esent enci ng on t he gr ounds 

t hat  t he c i r cui t  cour t  r el i ed on i naccur at e i nf or mat i on.   I d. ,  

¶1.   We not ed t hat  a def endant  has a const i t ut i onal  due pr ocess 

r i ght  t o be sent enced based upon accur at e i nf or mat i on.   I d. ,  ¶9.   

The i ssue was,  as her e,  what  t he cor r ect  st andar d of  r evi ew 

shoul d be.   We hel d t hat  a def endant  must  pr ove t hat  t he 

i nf or mat i on was i naccur at e,  and t hat  t he cour t  act ual l y r el i ed 

on t hat  i naccur at e i nf or mat i on.   I d. ,  ¶26;  St at e v.  Payet t e,  

2008 WI  App 106,  ¶46,  313 Wi s.  2d 39,  756 N. W. 2d 423.   I f  t he 

def endant  shows t hi s,  t he bur den shi f t s t o t he St at e t o pr ove 

t hat  t he er r or  was har ml ess.   Ti epel man,  291 Wi s.  2d 179,  ¶26.  

¶33 The appl i cat i on of  t hi s wel l - set t l ed l aw i n t he case 

at  bar  i s s t r ai ght f or war d.   Har r i s s i mi l ar l y has a 

const i t ut i onal  due pr ocess r i ght  not  t o be sent enced on t he 

basi s of  r ace9 or  gender .   No Wi sconsi n case has hel d t hat  

def endant s have a due pr ocess r i ght  not  t o be sent enced on t he 

basi s of  gender .   We now so hol d because t o do so i s i n 

conf or mi t y wi t h our  under st andi ng of  t he basi c t enet s of  due 

pr ocess.   Ever yone agr ees,  t hen,  t hat  r ace and gender  ar e 

i mpr oper  f act or s,  and t hat  i mposi ng a sent ence on t he basi s of  

r ace or  gender  i s t her ef or e an er r oneous exer ci se of  di scr et i on.   

Consequent l y,  Har r i s has t he bur den t o pr ove t hat  t he c i r cui t  

                                                 
9 See,  e. g. ,  Uni t ed St at es v.  Munoz,  974 F. 2d 493,  495 ( 4t h 

Ci r .  1992)  ( " [ S] ent ences i mposed on t he basi s of  r ace or  
nat i onal  or i gi n v i ol at e due pr ocess. " ) .  
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cour t  act ual l y r el i ed on r ace or  gender  i n i mposi ng i t s 

sent ence. 10  Because we det er mi ne t hat  Har r i s has not  met  t hi s 

bur den ( as expl ai ned i n Par t  C) ,  we need not  det er mi ne whet her  

t he er r or s al l eged her e ar e subj ect  t o har ml ess er r or  anal ysi s,  

or  whet her  t hey ar e st r uct ur al  er r or s not  amenabl e t o har ml ess 

er r or  anal ysi s. 11 

¶34 Pr ovi ng t hat  t he c i r cui t  cour t  r el i ed on r ace and 

gender  may i n some i nst ances be a bi t  of  an amor phous t ask.   But  

t hi s i s t r ue whenever  at t empt i ng t o show t hat  t he sent enci ng 

cour t  act ual l y r el i ed on any i mpr oper  f act or .   We now make cl ear  

what  has been r ecogni zed i n f act ual l y anal ogous cases:  t he 

st andar d of  pr oof  i s c l ear  and convi nci ng evi dence.   See St at e 

v.  Li t t r up,  164 Wi s.  2d 120,  131- 32,  473 N. W. 2d 164 ( Ct .  App.  

1991)  ( appl y i ng t he cl ear  and convi nci ng evi dence bur den t o a 

due pr ocess cl ai m of  i mpr oper  sent enci ng based on i naccur at e 

                                                 
10 Ti epel man est abl i shed a t wo- par t  t est :  t he def endant  must  

pr ove t hat  t he i nf or mat i on was i naccur at e and show act ual  
r el i ance on t hat  i nf or mat i on.   St at e v.  Ti epel man,  2006 WI  66,  
¶¶26- 28,  291 Wi s.  2d 179,  717 N. W. 2d 1.   Pr ov i ng i naccur at e 
i nf or mat i on i s a t hr eshol d quest i on——you cannot  show act ual  
r el i ance on i naccur at e i nf or mat i on i f  t he i nf or mat i on i s  
accur at e.   When t he quest i on r el at es t o ot her  i mpr oper  f act or s 
l i ke r ace and gender ,  onl y t he second par t  of  t he t est ,  act ual  
r el i ance,  i s r el evant .  

11 For  an expl anat i on of  er r or s  subj ect  t o har ml ess er r or  
anal ysi s ver sus st r uct ur al  er r or s,  see Neder  v.  Uni t ed St at es,  
527 U. S.  1,  8- 10 ( 1999) ;  St at e v.  For d,  2007 WI  138,  ¶¶42- 43,  
306 Wi s.  2d 1,  742 N. W. 2d 61;  St at e v.  Har vey,  2002 WI  93,  ¶¶35-
39,  254 Wi s.  2d 442,  647 N. W. 2d 189.  
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i nf or mat i on) . 12  Requi r i ng def endant s who chal l enge t hei r  

sent ence t o pr ove t hei r  case by c l ear  and convi nci ng evi dence 

" pr omot es t he pol i cy of  f i nal i t y  of  j udgment s and sat i sf i es t he 

pur pose of  sent ence modi f i cat i on,  whi ch i s t he cor r ect i on of  

unj ust  sent ences. "   I d.  at  132.  

¶35 Har r i s must  t her ef or e pr ovi de evi dence i ndi cat i ng t hat  

i t  i s  " hi ghl y pr obabl e or  r easonabl y cer t ai n"  t hat  t he c i r cui t  

cour t  act ual l y r el i ed on r ace or  gender  when i mposi ng i t s 

sent ence.   Bl ack' s Law Di ct i onar y 577 ( 7t h ed.  1999)  ( def i ni ng 

" c l ear  and convi nci ng evi dence" ) .  

B.  The Reasonabl e Obser ver  Test  I s Not  Appr opr i at e 

¶36 The cour t  of  appeal s di d not  f ol l ow t hese est abl i shed 

l egal  pr i nci pl es.   Though gi v i ng l i p ser vi ce t o i t s l i mi t ed r ol e 

of  r evi ewi ng onl y f or  t he er r oneous exer ci se of  di scr et i on ( see 

Har r i s,  No.  2008AP810- CR,  unpubl i shed sl i p op. ,  ¶¶1,  6- 7) ,  i t  

cr eat ed a new t est ,  l ar gel y r el y i ng on t wo non- Wi sconsi n cases.   

The cour t  of  appeal s concl uded as f ol l ows:  

                                                 
12 Thi s cour t  l at er  wi t hdr ew l anguage f r om Li t t r up 

concer ni ng whet her  def endant s had t o show " pr ej udi c i al  r el i ance"  
as opposed t o " act ual  r el i ance"  on i naccur at e i nf or mat i on.   
Ti epel man,  291 Wi s.  2d 179,  ¶31.   We di d not  over r ul e Li t t r up,  
and our  wi t hdr awal  of  l anguage di d not  af f ect  t he Li t t r up 
cour t ' s  concl usi on as t o t he pr oper  bur den of  pr oof .   I d.  ( " [ A]  
def endant  must  est abl i sh t hat  .  .  .  t he c i r cui t  cour t  act ual l y 
r el i ed on t he i naccur at e i nf or mat i on.   Her e,  t he cour t  of  
appeal s appl i ed t he wr ong t est ——pr ej udi c i al  r el i ance——when i t  
af f i r med t he ci r cui t  cour t .   We must ,  t her ef or e,  r ever se t hat  
af f i r mance,  and wi t hdr aw any l anguage [ i n sever al  cases,  
i ncl udi ng Li t t r up]  t o t he cont r ar y. " ) .   Onl y when a case i s 
over r ul ed does i t  l ose al l  of  i t s  pr ecedent i al  val ue.   See Bl um 
v.  1st  Aut o & Cas.  I ns.  Co. ,  2010 WI  78,  ¶56,  ___ Wi s.  2d ___,  
___ N. W. 2d ___.  
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Har r i s i s ent i t l ed t o r esent enci ng because al t hough 
t he t r i al  cour t  pr oper l y consi der ed al l  appr opr i at e 
r el evant  f act or s,  i t  nonet hel ess er r oneousl y exer ci sed 
i t s di scr et i on when i t  made comment s at  sent enci ng 
t hat  suggest ed t o a r easonabl e per son i n t he posi t i on 
of  t he def endant  or  a r easonabl e obser ver  t hat  i t  was 
i mpr oper l y consi der i ng t he def endant ' s r ace i n 
i mposi ng sent ence.  

I d. ,  ¶1.   Thi s t est  i s  not  t he l aw i n Wi sconsi n,  nor  shoul d i t  

be.  

¶37 Fi r st ,  appl y i ng a r easonabl e obser ver  t est  t o 

sent enci ng chal l enges i s not  suppor t ed by Wi sconsi n case l aw.   

The cour t  of  appeal s c i t ed onl y one Wi sconsi n case,  St at e v.  

Fuer st ,  181 Wi s.  2d 903,  512 N. W. 2d 243 ( Ct .  App.  1994) ,  i n 

suppor t  of  i t s  new appr oach.   Fuer st  di d not  cr eat e a r easonabl e 

obser ver  t est  f or  sent enci ng eval uat i on,  nor  does any ot her  

Wi sconsi n case. 13 

                                                 
13 Bot h Har r i s and t he cour t  of  appeal s r el y l ar gel y on t wo 

non- Wi sconsi n cases t hat  adopt ed some f or m of  a r easonabl e 
obser ver  t est  wi t h r egar d t o i ssues of  r ace.  

I n Uni t ed St at es v.  Leung,  t he Second Ci r cui t  Cour t  of  
Appeal s or der ed r esent enci ng because,  al t hough i t  was conf i dent  
t hat  t he sent enci ng j udge di d not  har bor  bi as agai nst  t he 
def endant  because of  her  et hni c or i gi n,  a r easonabl e obser ver  
mi ght  have i nf er r ed t hat  t he def endant ' s et hni c i t y and al i en 
st at us pl ayed a r ol e i n her  sent ence.   40 F. 3d 577,  586- 87 ( 2d 
Ci r .  1994) .  

Si mi l ar l y,  i n Jackson v.  St at e,  t he Cour t  of  Appeal s of  
Mar yl and hel d t hat  t he c i r cui t  cour t ' s  comment s gave r i se t o an 
i nf er ence t hat  r ace was i nappr opr i at el y consi der ed at  sent enci ng 
because a r easonabl e per son mi ght  i nf er  t hat  t he t r i al  j udge 
consi der ed r ace.   772 A. 2d 273,  281- 82 ( Md.  2001) .  
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¶38 I n Fuer st ,  t he def endant  was convi ct ed of  f i r st  degr ee 

sexual  assaul t  of  a chi l d and sent enced t o s i x year s i n pr i son.   

I d.  at  908.   The def endant  asser t ed t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s sent enci ng di scr et i on because i t  

i mpr oper l y consi der ed t he def endant ' s l ack of  r el i gi ous 

convi ct i ons and chur ch at t endance. 14  I d.   I mpor t ant l y,  no one 

quest i oned whet her  t he c i r cui t  cour t  i n f act  had consi der ed 

t hese f act or s;  t he r ecor d made c l ear  t hat  i t  had.   The ci r cui t  

cour t  expl i c i t l y  st at ed,  bot h dur i ng t he hear i ng and i n i t s 

deni al  of  t he def endant ' s post convi ct i on mot i on,  t hat  i t  

bel i eved t he def endant ' s l ack of  chur ch at t endance and l ack of  

r el i gi ous convi c t i ons wer e r el evant  f act or s on whi ch t he cour t  

                                                                                                                                                             
Ot her  cour t s addr essi ng a c l ai m t hat  r ace or  nat i onal  

or i gi n af f ect ed sent enci ng di d not  r esor t  t o a r easonabl e 
obser ver  anal ysi s.   See,  e. g. ,  McCl eskey v.  Kemp,  481 U. S.  279,  
292- 93 ( 1987)  ( hol di ng t hat  McCl eskey' s evi dence of  gener al  bi as 
i n capi t al  sent enci ng was i nsuf f i c i ent ;  " McCl eskey must  pr ove 
t hat  t he deci s i onmaker s i n hi s case act ed wi t h di scr i mi nat or y 
pur pose. " )  ( emphasi s r emoved) ;  Uni t ed St at es v.  Bor r er o- I saza,  
887 F. 2d 1349,  1355 ( 9t h Ci r .  1989)  ( concl udi ng t hat  t he cour t  
sent enced t he def endant  because of  hi s nat i onal  or i gi n,  
empl oyi ng an act ual  r el i ance and not  a r easonabl e obser ver  
anal ysi s) ;  Er vi n v.  St at e,  683 N. E. 2d 641,  643 ( I nd.  Ct .  App.  
1997)  ( concl udi ng t hat  t he def endant  had f ai l ed t o pr ove t he 
t r i al  cour t ' s  wor ds r ef l ect ed r aci al  pr ej udi ce and ent i t l ed hi m 
t o a new sent ence) ;  St at e v.  Houk,  906 P. 2d 907,  909 ( Ut ah Ct .  
App.  1995)  ( hol di ng t hat  t he j udge' s comment s di d not  pr ove 
def endant  was sent enced mor e har shl y because of  hi s r ace) .  

14 The def endant  al so c l ai med t hat  t he c i r cui t  cour t  
i mpr oper l y consi der ed hi s r ef usal  t o conf ess hi s gui l t .   St at e 
v.  Fuer st ,  181 Wi s.  2d 903,  908,  512 N. W. 2d 243 ( Ct .  App.  1994) .   
The cour t  of  appeal s f ound t hat  t he c i r cui t  cour t  consi der ed t he 
def endant ' s r ef usal  t o admi t  hi s gui l t  as an i ndi cat i on of  hi s 
l ack of  r emor se,  and t hat  t hi s was per mi ssi bl e.   I d.  at  916.  
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was r el y i ng. 15  I d.  at  909.   Thus,  unl i ke t he case at  bar ,  t he 

quest i on i n Fuer st  was not  whet her  t he cour t  act ual l y r el i ed on 

r el i gi on when i mposi ng i t s sent ence,  but  whet her  r el i gi ous 

bel i ef  and chur ch at t endance const i t ut ed i mper mi ssi bl e f act or s 

on whi ch t o base a sent ence.  

¶39 The cour t  of  appeal s cor r ect l y st at ed t hat  i t s r evi ew 

was f or  er r oneous exer ci se of  di scr et i on,  and t hat  t he def endant  

had t he bur den of  showi ng t hat  t he sent ence was i mposed on 

unj ust i f i abl e bases,  i . e. ,  i r r el evant  or  i mpr oper  

consi der at i ons.   I d.  at  909- 10.   Consi st ent  wi t h t hi s,  t he cour t  

hel d t hat  consi der at i on of  a def endant ' s r el i gi ous bel i ef s and 

pr act i ces i s onl y per mi ssi bl e i f  a " nexus exi st s bet ween t he 

def endant ' s cr i mi nal  conduct  and t he def endant ' s r el i gi ous 

bel i ef s and pr act i ces. "   I d.  at  913.  

¶40 Not hi ng i n Fuer st  adopt s,  suppor t s,  or  even hi nt s at  a 

r easonabl e obser ver  t est . 16  The cour t  of  appeal s i n Fuer st  
                                                 

15 Dur i ng t he sent enci ng hear i ng,  t he c i r cui t  cour t  st at ed:  

[ Mr .  Fuer st ,  you]  have ver y l i t t l e r el i gi ous 
convi ct i on [ ] .   I  say t hat  because you don' t  go t o 
chur ch.  .  .  .   I  guess I  make t he di st i nct i on bet ween 
somebody who goes t o chur ch ever y Sunday and somebody 
who ei t her  doesn' t  go t o chur ch or  bel i eve i n 
r el i gi on,  and cer t ai nl y t hose ar e mi t i gat i ng f act or s.  

I n denyi ng post convi ct i on r el i ef ,  t he cour t  r eaf f i r med i t s  
bel i ef  t hat  r el i gi on was an i mpor t ant  and r el evant  sent enci ng 
f act or .   I d.  at  909.  

16 To be f ai r ,  t he cour t  of  appeal s st at ed t hat  i t  f ound 
onl y " gui dance"  i n Fuer st ,  and descr i bed t he basi c f act s and 
hol di ng of  t he case.   See Har r i s ,  No.  2008AP810- CR,  unpubl i shed 
sl i p op. ,  ¶17.   The cour t  of  appeal s di d not  expl ai n how Fuer st  
suppor t ed i t s appr oach.  
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concl uded t hat  because our  st at e and f eder al  const i t ut i ons 

r ender  r el i gi ous convi ct i on and chur ch at t endance i mpr oper  

gr ounds upon whi ch t o enhance ( or  l essen)  a sent ence,  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on by r el y i ng on 

such f act or s.   The cour t  r emanded t he mat t er  so a sent ence coul d 

be i mposed " based upon consi der at i on of  pr oper  f act or s. "   I d.  at  

916 ( emphasi s added) .  

¶41 Nei t her  t he cour t  of  appeal s  nor  Har r i s c i t e any 

Wi sconsi n case t hat  pur por t s t o est abl i sh a r easonabl e obser ver  

t est  i n r evi ewi ng sent enci ng deci s i ons.   Thi s i s because t hat  i s 

not  t he l aw i n Wi sconsi n.   To det er mi ne whet her  t he c i r cui t  

cour t  i mposed i t s sent ence on t he basi s of  r ace or  gender ,  t he 

est abl i shed l aw i n Wi sconsi n i s t hat  r egar dl ess of  t he nat ur e of  

t he i mpr oper  f act or ,  t he def endant  bear s t he bur den of  pr ovi ng 

by c l ear  and convi nci ng evi dence t hat  t he c i r cui t  cour t  act ual l y 

r el i ed on t hat  i mpr oper  f act or .  

¶42 An addi t i onal  r eason we r ej ect  a r easonabl e obser ver  

t est  i s  t hat  i t  cont r adi ct s est abl i shed l aw on t he bur den of  

pr oof .   Si mpl y  because a r easonabl e per son or  r easonabl e 

def endant  mi ght  per cei ve t hat  a c i r cui t  cour t  act ual l y r el i ed on 

an i mpr oper  f act or  does not  make i t  so.   I nst ead of  r equi r i ng 

t he def endant  t o pr ove act ual  r el i ance,  t he r easonabl e obser ver  

t est  r equi r es onl y pr oof  t hat  a r easonabl e obser ver  mi ght  

                                                                                                                                                             
I n hi s br i ef ,  Har r i s does not  make any cl ai m t hat  Fuer st  

suppor t s t he r easonabl e obser ver  t est .   Har r i s  cor r ect l y c i t es 
Fuer st  onl y f or  t he pr oposi t i on t hat  a sent ence based on 
i r r el evant  or  i mpr oper  consi der at i ons i s subj ect  t o r ever sal  as 
an er r oneous exer ci se of  di scr et i on.  
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per cei ve act ual  r el i ance.   These ar e not  t he same t hi ng.   I n 

ef f ect ,  t he r easonabl e obser ver  t est  s i gni f i cant l y l ower s t he 

bur den of  pr oof ,  and upends our  st r ong publ i c pol i cy of  l eavi ng 

sent enci ng t o t he c i r cui t  cour t  and r evi ewi ng sent enci ng 

deci s i ons onl y f or  er r oneous exer ci se of  di scr et i on.  

¶43 Fi nal l y,  t he r easonabl e obser ver  t est  ar t i cul at ed by 

Har r i s and t he cour t  of  appeal s l acks basi c c l ar i t y and i s 

unwor kabl e i n pr act i ce.   Fi r st ,  i t  i s  not  c l ear  i f  t he 

r easonabl e obser ver  t est  i s  meant  t o appl y t o al l  i mpr oper  

f act or s,  or  onl y cer t ai n f act or s l i ke r ace,  and maybe gender .   

Addi t i onal l y,  i t  i s  uncl ear  how wi del y shar ed t hi s per cept i on 

needs t o be t o pass t hi s t est .   Must  a sent ence be t hr own out  i f  

even one i nt el l i gent  per son l i s t eni ng t o t he sent enci ng hear i ng 

mi ght  t hi nk a j udge r el i ed on r ace?  I n shor t ,  t hi s t est  l acks 

t he c l ar i t y and wor kabi l i t y  necessar y t o be a sound r ul e of  l aw.   

See Hor st  v.  Deer e & Co. ,  2009 WI  75,  ¶71,  319 Wi s.  2d 147,  769 

N. W. 2d 536 ( " One of  t he basi c r equi r ement s of  a coher ent  l egal  

t est  i s  t hat  i t  of f er  a f r amewor k f or  anal yzi ng cl ai ms t hat  

pr ovi des some measur e of  pr edi ct abi l i t y . " ) .  

¶44 I n shor t ,  t he r easonabl e obser ver  t est  ar t i cul at ed by 

t he cour t  of  appeal s and endor sed by Har r i s ( 1)  i s not  suppor t ed 

by Wi sconsi n case l aw;  ( 2)  cont r adi ct s and gut s est abl i shed l aw 

by l ower i ng t he def endant ' s bur den of  pr oof ;  and ( 3)  l acks basi c 

c l ar i t y and wor kabi l i t y .  

C.  Appl i cat i on t o Har r i s 

¶45 As expl ai ned above,  Har r i s has t he bur den t o pr ove by 

c l ear  and convi nci ng evi dence t hat  t he c i r cui t  cour t  act ual l y 
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r el i ed on r ace or  gender  i n i mposi ng i t s sent ence.   Our  

obl i gat i on i s t o r evi ew t he sent enci ng t r anscr i pt  as a whol e,  

and t o r evi ew pot ent i al l y  i nappr opr i at e comment s i n cont ext .  

¶46 Har r i s and t he cour t  of  appeal s poi nt  t o t he phr ase 

" baby mama"  and t he r ef er ences t o " you guys"  and " t hese women"  

by t he c i r cui t  cour t  as evi dence t hat  Har r i s ' s sent ence was 

based on r ace.   I n or der  t o subst ant i at e hi s c l ai m t hat  t he 

c i r cui t  cour t  r el i ed on gender ,  Har r i s poi nt s  t o t he c i r cui t  

cour t ' s  cr i t i c i sm of  hi s al l eged chi l d car e ar r angement  wi t h t he 

chi l d' s mot her .   We addr ess each of  t hese i n t ur n.  

1.  Raci al  St er eot ypi ng 

¶47 Har r i s al l eges t hat  t he r ef er ences t o " you guys"  and 

" t hese women"  ar e ver y s i mi l ar  t o t he mor e c l ear l y of f ensi ve 

" you peopl e, "  and t hat  i n combi nat i on wi t h t he sar cast i c use of  

" baby mama, "  t hese comment s suggest  t hat  t he c i r cui t  cour t  

r el i ed on r ace.  

¶48 The cour t  i ni t i al l y  used t he phr ases " you guys"  and 

" t hese women"  dur i ng a conver sat i on wi t h Har r i s r egar di ng t he 

chi l d' s mot her .   Upon f i ndi ng out  t hat  t he chi l d' s mot her  wor ks,  

compl et ed hi gh school ,  and was at t endi ng col l ege,  t he f ol l owi ng 

exchange occur r ed:  

The Cour t :   Wher e do you guys f i nd t hese women,  
r eal l y,  ser i ousl y.   I ' d say about  ever y f our t h man who 
comes i n her e unempl oyed,  no educat i on,  i s  wi t h a 
woman who i s wor ki ng f ul l - t i me,  goi ng t o school .   
Wher e do you f i nd t hese women?  I s t her e a c l ub? 

The Def endant :   No.  

The Cour t :   You' r e sur e? 
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The Def endant :   I  ai n' t  f i nd her  at ——she not  t he c l ub 
[ t ype] .  

The Cour t :   Oh,  she' s not  t he c l ub t ype.  

¶49 Dur i ng i t s expl anat i on of  t he sent ence and r epr oof  of  

Har r i s,  t he c i r cui t  cour t  s i mi l ar l y st at ed,  " I  swear  t her e' s a 

c l ub wher e t hese women get  t oget her  and congr egat e. "  

¶50 The ci r cui t  cour t  used t he t er m " baby mama"  t wi ce 

dur i ng t he sent enci ng hear i ng. 17  Bot h occur r ences wer e dur i ng 

t he ci r cui t  cour t ' s  di scussi on of  t he pr oper  f act or s and t he 

expl anat i on of  i t s  r easons f or  t he sent ence.  

¶51 The f i r st  occur r ence was dur i ng t he cour t ' s  di scussi on 

of  t he danger s of  dr ugs i nt er nat i onal l y;  t hi s l ed t he cour t  t o 

cont r ast  i ndi v i dual s Har r i s ' s age who wer e i n t he ar med f or ces 

and " put t i ng t hei r  l i ves at  st ake, "  wi t h Har r i s,  who " s i t s at  

home,  get s hi gh whi l e hi s baby mama wor ks and goes t o school . "  

¶52 The second occur r ence was dur i ng t he cour t ' s  

di scussi on of  Har r i s ' s l i s t l ess ef f or t s t o obt ai n gai nf ul  

empl oyment  dur i ng t he seven mont hs s i nce hi s ar r est .   The cour t  

admoni shed Har r i s f or  choosi ng t he easy r out e of  get t i ng hi gh 

r at her  t han wor ki ng har d and obt ai ni ng a j ob t hat  woul d pr ovi de 

money and benef i t s f or  hi s daught er .   I t  t hen st at ed,  " I ' m sur e 

your  wi f e al r eady i s pr ovi di ng t hat ——not  your  wi f e,  your  baby 

mama i s al r eady pr ovi di ng t hat . "  

¶53 I n t he cont ext  of  t he cour t ' s  comment s,  t he phr ases 

" you guys"  and " t hese women"  c l ear l y have no r aci al  

                                                 
17 The cour t  al so used t he t er m " baby' s mama"  once ear l i er  

i n t he hear i ng.  
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connot at i ons.   The cour t  st at ed exact l y what  i t  meant  

i mmedi at el y f ol l owi ng t hei r  usage by r ef er r i ng t o t he f r equency 

wi t h whi ch t he cour t  sees unempl oyed and uneducat ed f at her s come 

i nt o cour t  wi t h mot her s wor ki ng f ul l - t i me and goi ng t o school .   

The cour t  was obser vi ng a common scenar i o,  a r eal i t y t he c i r cui t  

cour t  f ound maddeni ng,  and not  wi t hout  r eason.  

¶54 The par t i es di sput e t he r aci al  connot at i ons of  t he 

phr ase " baby mama. "   Ci t i ng sever al  popul ar  sour ces,  i ncl udi ng 

ur bandi ct i onar y. com and an ar t i c l e on t he subj ect  on sal on. com,  

Har r i s mai nt ai ns t hat  t he phr ase evokes a r ac i al  st er eot ype.   

The St at e mai nt ai ns t hat  " baby mama"  has been popul ar i zed i n 

Amer i can cul t ur e and does not  necessar i l y  have r aci al  

connot at i ons.   The St at e al so di sput es t he r el i abi l i t y  of  t he 

sour ces ci t ed by Har r i s,  and not es t hat  none of  t he def i ni t i ons 

on ur bandi ct i onar y. com and wi ki pedi a. com def i ne t he t er m wi t h 

r ef er ence t o r ace.  

¶55 At  best ,  t hi s t er m r ef l ect s popul ar  s l ang,  r ef er r i ng 

t o a mot her  who i s not  mar r i ed t o and may or  may not  have a 

cont i nui ng r el at i onshi p wi t h t he f at her  of  t he chi l d or  

chi l dr en.   Even Har r i s acknowl edges t hi s phr ase i s somet i mes 

used wi t h r ef er ence t o non- Af r i can Amer i cans.   I t  al so appear s 

t hat  bot h par t i es agr ee t he phr ase,  at  a mi ni mum,  can be 

of f ensi ve dependi ng on t he cont ext  of  i t s  use.  

¶56 Looki ng at  t he hear i ng t r anscr i pt  as a whol e,  we do 

not  bel i eve t hat  t he c i r cui t  cour t ' s  use of  t he phr ase " baby 

mama"  makes i t  hi ghl y pr obabl e or  r easonabl y cer t ai n t hat  t he 
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c i r cui t  cour t  act ual l y r el i ed on r ace when i mposi ng i t s 

sent ence.  

¶57 We woul d be mor e i ncl i ned t o concl ude t hat  t he ci r cui t  

cour t  i nt ended r aci al  di spar agement  i f  ot her  par t s of  t he 

sent enci ng hear i ng so r ef l ect ed.   They do not .   Beyond t he 

r ef er ences t o " you guys"  and " t hese women, "  whi ch i n our  v i ew do 

not  have a r aci al  component  as used by t he c i r cui t  cour t ,  Har r i s  

c i t es not hi ng el se i n t he ent i r e 32- page sent enci ng t r anscr i pt  

t hat  suggest s hi s sent ence was based on r ace.   I n f act ,  not hi ng 

i n t he t r anscr i pt  ment i ons Har r i s ' s r ace at  al l .  

¶58 Addi t i onal l y,  bot h uses of  t he phr ase " baby mama"  

accor d wi t h t he gener al  popul ar  under st andi ng of  t he mot her  of  a 

chi l d who i s not  mar r i ed t o and may or  may not  have a cont i nui ng 

r el at i onshi p wi t h t he f at her .   The cour t ' s  f i r st  use of  t he 

phr ase compar ed Har r i s ' s choi ces t o t hose of  men hi s age ser vi ng 

i n t he mi l i t ar y over seas and t o t hose of  t he mot her  of  Har r i s ' s 

chi l d.   The second occur r ence came i n t he cont ext  of  Har r i s ' s 

l ack of  ef f or t  at  secur i ng gai nf ul  empl oyment  t o suppor t  hi s  

daught er ,  even t hough j obs wer e avai l abl e.   The pr esent ence 

i nvest i gat i on r epor t  i n t hi s case al so i ndi cat es t hat  Har r i s was 

not  mar r i ed t o t he mot her  of  hi s chi l d,  and was i n f act  dat i ng 

anot her  woman.  

¶59 The cour t  c l ear l y f ound t hat  Har r i s was act i ng 

i r r esponsi bl y,  and appear s t o have used t hi s phr ase t o chi de 

Har r i s f or  hi s poor  choi ces.   These obser vat i ons bear  a 

r easonabl e nexus t o r el evant  f act or s,  i ncl udi ng Har r i s ' s 

char act er ,  educat i on,  empl oyment ,  and need f or  c l ose 
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r ehabi l i t at i ve cont r ol .   The cour t ' s  comment s bear  on r el evant  

f act or s and do not ,  i n cont ext  or  as a whol e,  i mpl i cat e r ace.  

¶60 I n sum,  Har r i s has not  met  hi s bur den of  pr ovi ng by 

c l ear  and convi nci ng evi dence t hat  t he c i r cui t  cour t  act ual l y 

r el i ed on r ace when i t  i mposed i t s sent ence.  

2.  Gender  St er eot ypi ng 

¶61 To suppor t  hi s c l ai m t hat  t he c i r cui t  cour t  i mposed 

i t s sent ence on t he basi s of  gender ,  Har r i s poi nt s t o t he 

cour t ' s  cr i t i c i sm of  t he f act  t hat  Har r i s st ayed at  home whi l e 

hi s chi l d' s mot her  wor ked.   Har r i s mai nt ai ns t hat  havi ng t he 

f at her  st ay at  home i s a per f ect l y accept abl e chi l d- car e 

ar r angement ,  and t he cour t ' s  st at ement s make cl ear  t hat  i t  used 

t hi s f act  as an aggr avat i ng f act or .  

¶62 I f  i t  wer e c l ear  t hat  Har r i s ' s deci s i on t o st ay home 

was t he r esul t  of  a mut ual l y agr eed- upon chi l d- car e ar r angement  

wi t h t he chi l d' s  mot her ,  and t hat  Har r i s was doi ng t hi s as a 

r esponsi bl e f at her ,  Har r i s ' s ar gument  woul d have some mer i t .   

But  t hat  i s  not  what  t he r ecor d r eveal s.  

¶63 The r ecor d r eveal s t hat  Har r i s  used t he money f r om 

deal i ng dr ugs t o suppor t  hi s daught er ,  and t hat  f ol l owi ng hi s 

ar r est ,  he made no ef f or t s t o r epl ace t hat  r evenue st r eam.   

Ther e i s al so no evi dence t hat  Har r i s was hi s daught er ' s st ay-

at - home pr i mar y car et aker .   The cour t  concl uded t hat  Har r i s was 

not  bei ng a r esponsi bl e f at her ,  not  maki ng any ef f or t s t o 

pr ovi de f or  hi s daught er ,  and was i nst ead spendi ng hi s t i me 

smoki ng pot  and hangi ng out  wi t h known gang member s,  even when 

not  deal i ng dr ugs.   The cour t  gave Har r i s ampl e oppor t uni t y t o 



No.  2008AP810CR   

 

27 
 

c l ar i f y and demonst r at e r esponsi bl e behavi or ,  but  t he cour t  di d 

not  f i nd i t .   Har r i s ' s char act er ,  t he cour t  concl uded,  was 

" compl et el y uni mpr essi ve. "  

¶64 Regar di ng r el i ance on gender ,  t hen,  Har r i s has not  met  

hi s bur den of  pr ovi ng by c l ear  and convi nci ng evi dence t hat  t he 

c i r cui t  cour t  act ual l y r el i ed on gender  as a f act or  i n i mposi ng 

i t s sent ence.  

3.  The Ci r cui t  Cour t  Di d Not  Er r oneousl y Exer ci se I t s Di scr et i on 

¶65 As expl ai ned above,  Har r i s has not  met  hi s bur den of  

showi ng t hat  t he c i r cui t  cour t  act ual l y r el i ed on r ace,  gender ,  

or  ot her  i mpr oper  f act or s dur i ng sent enci ng.   Revi ewi ng t he 

sent enci ng t r anscr i pt  i n cont ext  and as a whol e,  we concl ude 

t hat  t he c i r cui t  cour t  consi der ed t he pr oper  f act or s;  i t  

eval uat ed t he gr avi t y of  t he of f ense,  Har r i s ' s char act er ,  and 

t he publ i c ' s need f or  pr ot ect i on.   The ci r cui t  cour t  car ef ul l y 

expl ai ned why i t  i mposed t he sent ence i t  di d.   We f i nd not hi ng 

t o suggest  t hat  t he c i r cui t  cour t ' s  sent ence was an er r oneous 

exer ci se of  di scr et i on.  

I I I .  CONCLUSI ON 

¶66 I n summar y,  we r ej ect  t he r easonabl e obser ver  t est  

cr eat ed by t he cour t  of  appeal s.   Sent enci ng deci s i ons ar e 

af f or ded a pr esumpt i on of  r easonabi l i t y  consi st ent  wi t h 

Wi sconsi n' s st r ong publ i c pol i cy agai nst  i nt er f er ence wi t h a 

c i r cui t  cour t ' s  di scr et i on.   Our  r evi ew of  sent enci ng deci s i ons 

i s t her ef or e l i mi t ed t o det er mi ni ng i f  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on.   Di scr et i on i s er r oneousl y  

exer ci sed when a sent enci ng cour t  act ual l y r el i es on cl ear l y  
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i r r el evant  or  i mpr oper  f act or s,  and t he def endant  bear s t he 

bur den of  pr ovi ng such r el i ance by c l ear  and convi nci ng 

evi dence.   I t  i s  beyond di sput e t hat  r ace and gender  ar e 

i mpr oper  f act or s;  t hey may not  be r el i ed upon——at  al l ——i n t he 

i mposi t i on of  a sent ence.  

¶67 Af t er  r evi ewi ng t he sent enci ng t r anscr i pt  i n cont ext  

and as a whol e,  we concl ude t hat  Har r i s has not  met  hi s bur den 

of  pr ovi ng by c l ear  and convi nci ng evi dence t hat  t he c i r cui t  

cour t  act ual l y r el i ed on r ace or  gender .   The ci r cui t  cour t  

consi der ed t he pr oper  f act or s——i t  eval uat ed t he gr avi t y of  t he 

of f ense,  Har r i s ' s char act er ,  and t he publ i c ' s need f or  

pr ot ect i on.   The ci r cui t  cour t  t hor oughl y expl ai ned i t s r easons 

f or  t he sent ence i t  i mposed,  and al l  of  t he pot ent i al l y  

of f ensi ve comment s f l agged by bot h Har r i s and t he cour t  of  

appeal s bear  a r easonabl e nexus t o pr oper  sent enci ng f act or s.   

Because Har r i s has not  shown t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on,  we r ever se t he deci s i on of  t he cour t  

of  appeal s.  

By the Court.- The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶68 ANN WALSH BRADLEY,  J.    (concurring).  Thi s case 

squar el y pr esent s t he quest i on of  how t o i dent i f y and addr ess 

t he appear ance of  r aci al  and gender  st er eot ypi ng i n t he cont ext  

of  cr i mi nal  sent enci ng.   On t he f i r st  page of  i t s  br i ef  t o t hi s 

cour t ,  t he St at e quer i ed:   " [ The cour t  of  appeal s concl uded]  

t hat  some of  a sent enci ng j udge' s comment s coul d be per cei ved as 

suggest i ng t hat  t he sent enci ng j udge i mposed t he sent ence at  

l east  i n par t  because of  r ace.   I s t hat  a basi s f or  vacat i ng t he 

sent ence?"  

¶69 Si nce we accept ed t hi s case f or  r evi ew,  t hi s cour t  has 

been f aced wi t h quest i ons r el at ed t o t he appear ance of  bi as i n 

t wo ot her  cont ext s,  mot i ons f or  r ecusal 1 and amendment s t o t he 

code of  j udi c i al  et hi cs. 2  Bot h of  t hese quest i ons have been 

di f f i cul t  f or  t he cour t .  

¶70 We accept ed Har r i s ' s pet i t i on f or  r evi ew t o r esol ve 

how cour t s shoul d addr ess quest i ons r el at ed t o an appear ance of  

bi as.   Yet ,  t hat  i ssue does not  appear  i n t he maj or i t y opi ni on.   

                                                 
1 See e. g. ,  St at e v.  Al l en,  2007AP795,  ( r equest i ng r ecusal  

on gr ounds of  " act ual  bi as i n f avor  of  t he pr osecut i on .  .  .  and 
t he i mper mi ssi bl e appear ance of  bi as" )  ( f i l ed Apr i l  17,  2009) ,  
i nt er i m or der  publ i shed at  2010 WI  10,  322 Wi s.  2d 372,  778 
N. W. 2d 863 ( Feb.  11,  2010) .  

2 Nos.  08- 16,  08- 25,  09- 10,  09- 11,  I n t he Mat t er  of  
Amendment  of  t he Code of  Judi c i al  Conduct ' s Rul es on Recusal ,  
or der  f i l ed Jul y 7,  2010 ( avai l abl e at  
ht t p: / / wi cour t s. gov/ supr eme/ sc_hear i ng_r ul es. j sp) ;  see al so 
Wi sconsi n Supr eme Cour t ,  Open Admi ni st r at i ve Hear i ng on Rul es 
Pet i t i ons 08- 16,  08- 25,  09- 10,  and 09- 11,  r el at i ng t o amendment s 
t o t he Code of  Judi c i al  Conduct ' s r ul es on r ecusal  and campai gn 
cont r i but i ons,  Oct ober  28,  2009 ( avai l abl e at  
ht t p: / / www. wi seye. or g/ wi sEye_pr ogr ammi ng/ wi sEye_Vi deoAr chi ve_09.
ht ml ) .  

http://wicourts.gov/supreme/sc_hearing_rules.jsp
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Asi de f r om t wo f oot not es di smi ssi ng t hi s concur r ence,  t he wor d 

" appear ance"  appear s nowher e i n t he maj or i t y ' s di scussi on.    

¶71 Al l  seven member s of  t hi s cour t  agr ee t hat  a def endant  

has a const i t ut i onal  due pr ocess r i ght  not  t o be sent enced on 

t he basi s of  r ace or  gender .   Maj or i t y op. ,  ¶33.   We al l  agr ee 

t hat  st er eot ypes const i t ut e i mpr oper  sent enci ng f act or s,  and i f  

a c i r cui t  cour t  consi der s t hem when i mposi ng sent ence,  i t  has 

er r oneousl y exer ci sed i t s di scr et i on.   I d.  

¶72 The quest i on,  t hen,  i s how a r evi ewi ng cour t  shoul d 

det er mi ne whet her  t he c i r cui t  cour t  consi der ed r aci al  or  gender  

st er eot ypes when i mposi ng sent ence.   The maj or i t y anal ogi zes a 

sent ence based on a st er eot ype t o a sent ence based on i naccur at e 

i nf or mat i on.   I d. ,  ¶32.   I t  expl ai ns t hat  a def endant  " has t he 

bur den t o pr ove t hat  t he c i r cui t  cour t  act ual l y r el i ed on r ace 

or  gender  i n i mposi ng i t s sent ence. "   I d. ,  ¶33.    

¶73 The maj or i t y ' s anal ogy t o i naccur at e i nf or mat i on i s 

i napt  and f ai l s t o r ecogni ze t he whol e pi ct ur e.   Unl i ke 

i naccur at e i nf or mat i on,  whi ch wi l l  of t en be r eadi l y 

ascer t ai nabl e f r om t he f ace of  a sent enci ng t r anscr i pt ,  a 

sent enci ng deci s i on based on a st er eot ype wi l l  be mor e di f f i cul t  

t o i dent i f y.   The pr obl em i s t hat  i t  i s  i mpossi bl e t o det er mi ne 

what  a j udge was " act ual l y"  t hi nki ng.   A r evi ewi ng cour t  cannot  

l ook i nt o a sent enci ng j udge' s mi nd:  
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Bi as or  pr ej udi ce i s such an el usi ve condi t i on of  t he 
mi nd t hat  i t  i s  most  di f f i cul t ,  i f  not  i mpossi bl e,  t o 
al ways r ecogni ze i t s exi st ence,  and i t  mi ght  exi st  i n 
t he mi nd of  one .  .  .  who was qui t e posi t i ve t hat  he 
had no bi as,  and sai d t hat  he was per f ect l y abl e t o 
deci de t he quest i on whol l y uni nf l uenced by anyt hi ng 
but  t he evi dence.  

Cr awf or d v.  Uni t ed St at es,  212 U. S.  183,  196 ( 1909) .     

¶74 The maj or i t y r ecogni zes t hat  pr ovi ng t hat  t he 

sent enci ng cour t  act ual l y " r el i ed on r ace and gender  may i n some 

i nst ances be a bi t  of  an amor phous t ask. "   Maj or i t y op. ,  ¶34.   

Yet ,  i t  of f er s no sol ut i on.   

¶75 The Uni t ed St at es Supr eme Cour t  r ecent l y expl ai ned 

t hat  " [ t ] he di f f i cul t i es of  i nqui r i ng i nt o act ual  bi as .  .  .  

s i mpl y under scor e t he need f or  obj ect i ve r ul es. "   Caper t on v.  

A. T.  Massey Coal  Co. ,  I nc. ,  129 S.  Ct .  2252,  2263 ( 2009) .   

Appear ance of  bi as i s an " obj ect i ve st andar d[ ]  t hat  do[ es]  not  

r equi r e pr oof  of  act ual  bi as. "   I d.   By f ocusi ng on act ual  bi as 

and i gnor i ng t he appar ent ,  t he maj or i t y i s l ooki ng at  onl y hal f  

of  t he equat i on.    

¶76 The appear ance of  bi as i n sent enci ng i s an i ssue at  

t he essence of  t hi s case.   Bel ow i s t he anal ysi s of  t he i ssue 

t hat  shoul d have appear ed i n a maj or i t y opi ni on.    

I  

¶77 I  begi n by exami ni ng t he cour t  of  appeal s deci s i on.   

I t  pr ovi des t he t ouchst one f or  our  r evi ew.    

¶78 I n a spl i t  deci s i on,  t he cour t  of  appeal s concl uded 

t hat  " t he t r i al  cour t  pr oper l y consi der ed al l  appr opr i at e [ and]  

r el evant  f act or s. "   St at e v .  Har r i s,  No.  2008AP810- CR,  

unpubl i shed sl i p op. ,  ¶1 ( Wi s.  Ct .  App.  Jan.  21,  2010) .   The 
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cour t  of  appeal s det er mi ned t hat  t he c i r cui t  cour t  " nonet hel ess 

er r oneousl y exer ci sed i t s di scr et i on when i t  made comment s at  

sent enci ng t hat  suggest ed t o a r easonabl e per son i n t he posi t i on 

of  t he def endant  or  a r easonabl e obser ver  t hat  i t  was i mpr oper l y 

consi der i ng t he def endant ' s r ace i n i mposi ng sent ence. "   I d. ,  

¶6.    

¶79 The cour t  of  appeal s di d not  concl ude t hat  t he ci r cui t  

cour t  " i nt ended t hese comment s t o be of f ensi ve,  or  t hat  i t  

i nt ent i onal l y engaged i n r aci al  st er eot ypi ng. "   I d. ,  ¶13.   

Never t hel ess,  i t  was concer ned t hat  t he comment s coul d have 

cr eat ed " t he r easonabl e per cept i on .  .  .  t hat  t he sent ence was 

bei ng i mposed at  l east  i n par t  because of  r ace. "   I d.    

¶80 Acknowl edgi ng t hat  " t he appear ance of  j ust i ce i s 

i mpor t ant , "  i t  det er mi ned t hat  " r esent enci ng was r equi r ed t o 

sat i sf y t he appear ance of  j ust i ce"  even t hough " i t  coul d not  be 

det er mi ned t hat  t he t r i al  cour t  act ual l y i mpr oper l y r el i ed on 

r ace as a sent enci ng f act or . "   I d. ,  ¶18.   Because t he cour t  of  

appeal s concl uded t hat  r ace was di sposi t i ve,  i t  decl i ned t o 

addr ess whet her  t he c i r cui t  cour t ' s  comment s concer ni ng " t he 

t r adi t i onal  r ol es of  men and women woul d al so j ust i f y 

r esent enci ng. "   I d. ,  ¶10 n. 4.     

¶81 The St at e cont ends t hat  t he cour t  of  appeal s er r ed by 

vacat i ng Har r i s ' s sent ence based on how t he sent enci ng cour t ' s  

comment s coul d be per cei ved.   Fur t her ,  i t  cont ends t hat  t he 

comment s made by t he c i r cui t  cour t  at  sent enci ng,  when r ead i n 

cont ext ,  di d not  demonst r at e an er r oneous exer ci se of  

di scr et i on.    
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¶82 I n cont r ast ,  Har r i s ar gues t hat  t he cour t  of  appeal s 

cor r ect l y appl i ed t he l aw.   He asser t s t hat  i t  i s  wel l  

est abl i shed t hat  a c i r cui t  cour t  er r oneousl y exer ci ses i t s 

di scr et i on when i t  i mposes a sent ence based on i r r el evant  or  

i mpr oper  consi der at i ons such as gender  and r aci al  st er eot ypes.   

Har r i s asser t s t hat  t he l anguage chosen by t he cour t  woul d l ead 

a r easonabl e per son t o concl ude t hat  t he cour t  was i mper mi ssi bl y 

st er eot ypi ng Har r i s and t he mot her  of  hi s chi l d.   

I I  

¶83 To det er mi ne whet her  t he cour t  of  appeal s cor r ect l y 

concl uded t hat  t he sent enci ng cour t  er r oneousl y exer ci sed i t s 

di scr et i on,  i t  i s  i nst r uct i ve t o exami ne Wi sconsi n cases as wel l  

as cases f r om ot her  j ur i sdi ct i ons.   I  f i r st  di scuss 

i mper mi ssi bl e sent enci ng consi der at i ons t hat  const i t ut e an 

er r oneous exer ci se of  di scr et i on,  i ncl udi ng r aci al  and gender  

st er eot ypes.   Then,  I  appl y t hese pr i nci pl es of  l aw t o t he 

sent enci ng t r anscr i pt  at  hand.    

¶84 Al t hough appel l at e cour t s f ol l ow a consi st ent  and 

st r ong pol i cy agai nst  i nt er f er ence wi t h t he di scr et i on of  t he 

c i r cui t  cour t  i n passi ng sent ence,  t he c i r cui t  cour t ' s  exer ci se 

of  di scr et i on i s not  unf et t er ed.   St at e v.  Schr ei ber ,  2002 WI  

App 75,  ¶9,  251 Wi s.  2d 690,  642 N. W. 2d 621.   When t he cour t  

i mposes i t s sent ence based on i r r el evant  or  i mpr oper  f act or s,  

t he c i r cui t  cour t  has er r oneousl y exer ci sed i t s di scr et i on.   

I d. ;  St at e v.  Gal l i on,  2004 WI  42,  ¶17,  270 Wi s.  2d 535,  678 

N. W. 2d 197.   I n such a case,  t he def endant  " has t he bur den of  
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showi ng t hat  t he sent ence was based on cl ear l y i r r el evant  or  

i mpr oper  f act or s. "   I d. ,  ¶72.  

¶85 A sent enci ng cour t ' s  expl i c i t  r el i ance on an 

i r r el evant  or  i mpr oper  f act or  const i t ut es an er r oneous exer ci se 

of  di scr et i on.   For  exampl e,  i n St at e v.  Fuer st ,  181 

Wi s.  2d 903,  512 N. W. 2d 243 ( Ct .  App.  1994) ,  t he c i r cui t  cour t  

c i t ed Fuer st ' s l ack of  r egul ar  chur ch at t endance as a f act or  

l eadi ng t o i t s concl usi on t hat  pr obat i on was i nappr opr i at e.   I d.  

at  909,  914.   Respondi ng t o Fuer st ' s post convi ct i on mot i on,  t he 

c i r cui t  cour t  r eaf f i r med i t s bel i ef  t hat  r el i gi on i s an 

i mpor t ant  consi der at i on at  sent enci ng.   I d.  at  915   

¶86 On r evi ew,  t he cour t  of  appeal s det er mi ned t hat  t he 

c i r cui t  cour t ' s  " wei ghi ng f or  sent enci ng pur poses Fuer st ' s 

bel i ef [ ]  syst em and hi st or y of  not  at t endi ng chur ch"  const i t ut ed 

an er r oneous exer ci se of  di scr et i on.   I d.  at  908.   I t  concl uded 

t hat  because t her e was no i dent i f i abl e nexus bet ween hi s l ack of  

r el i gi ous convi ct i on and hi s cr i me,  t he c i r cui t  cour t ' s  

consi der at i on of  r el i gi on v i ol at ed Fuer st ' s r i ght  t o r el i gi ous 

f r eedom under  t he f eder al  and st at e const i t ut i ons.   I d.  at  912.    

¶87 Li kewi se,  a cour t ' s  sent ence whi ch expl i c i t l y  r el i ed 

upon r aci al  or  gender  st er eot ypes woul d be i mper mi ssi bl e.   " A 

def endant ' s r ace or  nat i onal i t y may pl ay no adver se r ol e i n t he 

admi ni st r at i on of  j ust i ce,  i ncl udi ng at  sent enci ng. "   Uni t ed 

St at es v.  Leung,  40 F. 3d 577,  586 ( 2d Ci r .  1994) . 3  Si mi l ar l y,  

                                                 
3 See al so Mar t i nez v.  St at e,  961 P. 2d 143,  145 ( Nev.  1998)  

( " A t r i al  j udge may not  .  .  .  consi der  a def endant ' s nat i onal i t y 
or  et hni c i t y i n i t s sent ence det er mi nat i on. " ) .    
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gender  shoul d pl ay no adver se r ol e i n t he admi ni st r at i on of  

j ust i ce.   See,  e. g. ,  J. E. B.  v.  Al abama,  511 U. S.  127 ( 1994) .  

¶88 Under  cer t ai n c i r cumst ances,  due pr ocess may be 

vi ol at ed even when a cour t  does not  expl i c i t l y  r el y on an 

i mpr oper  f act or .   Thi s i s because i t  i s  an i mpossi bl e t ask f or  a 

r evi ewi ng cour t  t o see i nt o a j udge' s mi nd:  

Bi as or  pr ej udi ce i s such an el usi ve condi t i on of  t he 
mi nd t hat  i t  i s  most  di f f i cul t ,  i f  not  i mpossi bl e,  t o 
al ways r ecogni ze i t s exi st ence,  and i t  mi ght  exi st  i n 
t he mi nd of  one .  .  .  who was qui t e posi t i ve t hat  he 
had no bi as,  and sai d t hat  he was per f ect l y abl e t o 
deci de t he quest i on whol l y uni nf l uenced by anyt hi ng 
but  t he evi dence.  

Cr awf or d,  212 U. S.  at  196.   Ther ef or e,  cour t s have det er mi ned 

t hat  when appar ent  bi as r eveal s a gr eat  r i sk of  act ual  bi as,  due 

pr ocess i s v i ol at ed.   

¶89 I n St at e v.  Gudgeon,  t he cour t  of  appeal s gr appl ed 

wi t h t he pr oper  appl i cat i on of  an appear ance of  bi as st andar d.   

2006 WI  App 143,  ¶¶24- 26,  295 Wi s.  2d 189,  720 N. W. 2d 114.   The 

cour t  st at ed:  " I ni t i al l y ,  we had a di f f i cul t  t i me di scer ni ng 

f r om [ numer ous s t at e and f eder al  cases]  whet her  act ual  bi as was 

necessar y or  mer el y suf f i c i ent "  t o est abl i sh a due pr ocess 

vi ol at i on.   295 Wi s.  2d 189,  ¶22.   " Sever al  cases i ndi cat ed 

t hat  .  .  .  appar ent  bi as di d not  suf f i ce t o est abl i sh a due 

pr ocess vi ol at i on.  .  .  .  Ot her  pr ecedent s st at ed t he cont r ar y. "   

I d.   Even t hough t he l aw appear ed t o be cont r adi ct or y " on i t s 

f ace, "  t he cour t  ul t i mat el y concl uded t hat  " t hi s di ver gent  case 

l aw can be har moni zed. "   I d. ,  ¶¶22- 23.   

¶90 The cour t  concl uded t hat  t he appear ance of  bi as was 

suf f i c i ent  t o est abl i sh a due pr ocess vi ol at i on " onl y wher e t he 
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appar ent  bi as r eveal ed a gr eat  r i sk of  act ual  bi as. "   I d. ,  ¶23.   

I t  det er mi ned t hat  " t he appear ance of  bi as of f ends 

const i t ut i onal  due pr ocess pr i nci pl es whenever  a r easonabl e 

per son——t aki ng i nt o consi der at i on human psychol ogi cal  t endenci es 

and weaknesses——concl udes t hat  t he aver age j udge coul d not  be 

t r ust ed t o ' hol d t he bal ance ni ce,  c l ear  and t r ue'  under  al l  t he 

c i r cumst ances. "   I d. ,  ¶24  

¶91 Gudgeon' s concl usi on i s consi st ent  wi t h t he 

j ur i spr udence of  t he Uni t ed St at es Supr eme Cour t .   The I n r e 

Mur chi son Cour t  expl ai ned t hat  due pr ocess " r equi r es an absence 

of  act ual  bi as i n t he t r i al  of  cases. "   349 U. S.  133,  136 

( 1955) .   Fur t her mor e,  " even t he pr obabi l i t y"  of  act ual  bi as must  

be avoi ded because " j ust i ce must  sat i sf y t he appear ance of  

j ust i ce. "   I d.   

¶92 Si mi l ar l y,  i n Aet na Li f e I nsur ance Co.  v.  Lavoi e,  475 

U. S.  813,  825 ( 1986) ,  t he Cour t  made cl ear  t hat  i t  was " not  

r equi r ed t o deci de whet her  i n f act "  t her e was act ual  bi as t o 

f i nd a due pr ocess vi ol at i on.   The Wi t hr ow v.  Lar ki n Cour t  

expl ai ned t hat  t he guar ant ee of  due pr ocess i s v i ol at ed when,  

" under  a r eal i st i c appr ai sal  of  psychol ogi cal  t endenci es and 

human weakness, "  t her e exi st s " such a r i sk of  act ual  bi as or  

pr ej udgment . "   421 U. S.  35,  47 ( 1975) .  

¶93 Al t hough cour t s have st at ed t he st andar d i n var i ous 

ways t hr oughout  t he year s,  I  use t he f or mul at i on di scussed i n 

Gudgeon,  295 Wi s.  2d 189,  ¶23,  and St at e v.  Goodson,  2009 WI  App 

108,  ¶14,  320 Wi s.  2d 166,  771 N. W. 2d 385.   Due pr ocess i s 
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vi ol at ed when t her e exi st s act ual  bi as or  a gr eat  r i sk of  act ual  

bi as.    

¶94 Wi sconsi n cour t s have pr evi ousl y addr essed t he 

appear ance of  act ual  bi as i n t he sent enci ng cont ext .   I n 

Goodson,  t he cour t  of  appeal s  det er mi ned t hat  t he sent enci ng 

j udge' s ear l i er  pr omi se t o sent ence t he def endant  t o t he maxi mum 

penal t y cr eat ed t he appear ance of  bi as,  r equi r i ng r esent enci ng.   

I d. ,  ¶13.   Al t hough t he St at e ar gued t hat  t he c i r cui t  cour t  

pr oper l y based i t s deci s i on on appl i cabl e sent enci ng f act or s,  

i d. ,  ¶15,  t he cour t  of  appeal s concl uded t hat  t her e was a gr eat  

r i sk t hat  t he sent ence was based on an i mpr oper  f act or ——a 

pr omi se.      

¶95 Al t hough Goodson addr esses t he appear ance of  act ual  

bi as i n anot her  sent enci ng cont ext ,  Wi sconsi n cour t s have never  

speci f i cal l y addr essed t he appear ance of  a sent ence based on 

r aci al  or  gender  st er eot ypes.   Ther ef or e,  I  seek gui dance i n t he 

j ur i spr udence of  ot her  j ur i sdi ct i ons.    

¶96 The Second Ci r cui t  r evi ewed a di st r i ct  cour t ' s  

sent ence of  a woman of  Chi nese descent .   Ther e,  t he sent enci ng 

cour t  c i t ed det er r ence of  " ot her s i n t he Asi at i c communi t y"  as 

an obj ect i ve f or  t he sent ence i mposed.   Leung,  40 F. 3d at  585.   

Among ot her  comment s,  t he sent enci ng cour t  el abor at ed:  " We have 

enough home- gr own cr i mi nal s i n t he Uni t ed St at es wi t hout  

i mpor t i ng t hem. "   I d.    

¶97 On r evi ew,  t he appel l at e cour t  st at ed t hat  i t  was 

" conf i dent  t hat  t he abl e and exper i enced t r i al  j udge i n f act  

har bor ed no bi as agai nst  [ t he def endant ]  because of  her  et hni c 
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or i gi n,  her  al i en st at us,  or  any ot her  cat egor i cal  f act or . "   I d.  

at  586.   Never t hel ess,  t he cour t  concl uded t hat  " t her e i s a 

suf f i c i ent  r i sk t hat  a r easonabl e obser ver ,  hear i ng or  r eadi ng 

t he quot ed r emar ks,  mi ght  i nf er  .  .  .  t hat  [ t he def endant ' s]  

et hni c i t y and al i en st at us pl ayed a r ol e i n det er mi ni ng her  

sent ence. "   I d.  at  586- 87.   Because " j ust i ce must  sat i sf y t he 

appear ance of  j ust i ce, "  t he cour t  vacat ed t he sent ence and 

r emanded f or  r esent enci ng.   I d.      

¶98 Si mi l ar l y,  t he Supr eme Cour t  of  Mar yl and exami ned a 

case i n whi ch t he sent enci ng cour t ' s  comment s " cal l [ ed]  t he 

f ai r ness of  t he sent ence i nt o quest i on. "   Jackson v.  St at e,  772 

A. 2d 273,  281 ( Md.  2001) .   The j udge appear ed t o oper at e under  

t he bel i ef  t hat  t he Af r i can- Amer i can def endant  came f r om " t he 

ci t y"  and l i ved l i ke he was " f r om a ghet t o. "   The cour t  st at ed:   

Now,  unf or t unat el y,  a number  of  communi t i es i n t he 
l ovel y c i t y of  Col umbi a have at t r act ed a l ar ge number  
of  r ot t en appl es.   Unf or t unat el y,  most  of  t hem came 
f r om t he ci t y.   And t hey l i ve and act  l i ke t hey' r e 
l i v i ng i n a ghet t o somewher e.   And t hey wer en' t  
i nvi t ed out  her e t o behave l i ke ani mal s.  .  .  .  [ G] oi ng 
out  of  t he way t o go t o somebody el se' s house and 
conf r ont  peopl e wi t h sawed- of f  shot guns i s what  t hey 
do i n t he c i t y.   That ' s why peopl e moved out  her e.   To 
get  away f r om peopl e l i ke [ t he def endant ] .   Not  t o 
associ at e wi t h t hem and have t hem f ol l ow t hem out  her e 
and act  l i ke t hi s was a j ungl e of  some ki nd.   So.   
I t ' s  not .   And our  onl y chance t o pr eser ve i t  i s  t o 
pr ot ect  i t .   

I d.  at  275- 76.    

¶99 On appeal ,  t he Mar yl and Cour t  of  Appeal s coul d not  

" det er mi ne whet her  t he sent enci ng j udge was mot i vat ed by i l l -

wi l l  or  pr ej udi ce based upon hi s bel i ef  t hat  [ t he def endant ]  was 

' f r om t he ci t y '  or  because he was an Af r i can- Amer i can,  or  bot h,  
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or  nei t her . "   I d.  at  281.   " At  best , "  t he cour t  st at ed,  t he 

comment s " gi ve t he appear ance of  bi as t owar ds per sons who ar e 

r ai sed i n an ur ban envi r onment . "   I d.  at  282.   " [ A] t  wor st ,  t he 

comment s demonst r at e[ d]  act ual  pr ej udi ce i n t he sent enci ng 

pr ocess t owar ds r esi dent s of  c i t i es or ,  even st i l l  wor se,  

t owar ds per sons based upon t hei r  r aci al  backgr ound. "   I d.   The 

cour t  det er mi ned t hat  because " our  syst em of  l aw has al ways 

endeavor ed t o pr event  even t he pr obabi l i t y  of  unf ai r ness, "  due 

pr ocess had been vi ol at ed.   I d.  at  281.   I t  r emanded f or  

r esent enci ng.   I d.  at  282.  

¶100 Al t hough t he f act s of  t he above cases can be 

di st i ngui shed f r om t he f act s pr esent ed her e,  t he under l y i ng 

l egal  pr i nci pl es hol d t r ue.   Comment s r el at ed t o r ace ( or  

gender )  made at  sent enci ng may " exceed[ ]  t he out er  l i mi t  of  a 

j udge' s br oad di scr et i on i n sent enci ng and t her ef or e amount [ ]  t o 

t he appl i cat i on of  i mper mi ssi bl e sent enci ng cr i t er i a. "   I d.   A 

sent enci ng cour t  has er r oneousl y exer ci sed i t s di scr et i on when 

t he def endant  demonst r at es t hat  t he cour t  act ual l y r el i ed,  or  

t her e i s a gr eat  r i sk t hat  t he cour t  act ual l y r el i ed,  on an 

i mpr oper  f act or ,  r aci al  or  gender  st er eot ypes,  when i mposi ng 

sent ence.      

¶101 Thi s does not  mean t hat  a sent enci ng r ecor d must  be 

devoi d of  any r ef er ence t o r ace or  gender .   Such r ef er ence,  

however ,  cannot  be based on st er eot ypes.   I t  must  be 

i ndi v i dual i zed t o t he def endant  and hi s cr i mi nal  conduct ,  and i t  

must  bear  a r easonabl e nexus t o t he r ecogni zed sent enci ng 

f act or s and obj ect i ves.   I f  t he r ef er ence i s not  i ndi v i dual i zed 
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or  t her e i s no nexus,  t hen t he r ef er ence t o r ace or  gender  i s 

i r r el evant  and t he cour t  may not  adver sel y r el y upon i t  when 

i mposi ng sent ence.   See Fuer st ,  181 Wi s.  2d at  913.   When t he 

cour t  i mposes i t s sent ence based on i r r el evant  or  i mpr oper  

f act or s,  t he c i r cui t  cour t  has er r oneousl y exer ci sed i t s  

di scr et i on.   Gal l i on,  270 Wi s.  2d 535,  ¶17.   

I I I  

¶102 I  now exami ne Har r i s ' s sent enci ng t r anscr i pt  t o 

det er mi ne whet her  t he cour t  er r oneousl y exer ci sed i t s di scr et i on 

by adver sel y consi der i ng or  appear i ng t o consi der  i mpr oper  or  

i r r el evant  f act or s when i mposi ng sent ence.   Har r i s asser t s t hat  

t he cour t ' s  comment s and r het or i cal  quest i ons at  sent enci ng 

conveyed bot h sexi sm and r aci sm.   He ar gues t hat  t he cour t  

i mper mi ssi bl y consi der ed gender  because i t  t r eat ed as an 

aggr avat i ng f act or  t he " di v i s i on of  l abor "  bet ween Har r i s and 

t he mot her  of  hi s chi l d.   Fur t her ,  he hi ghl i ght s t he cour t ' s  

sar cast i c use of  what  he por t r ays as " code wor ds"  evi nci ng 

r aci sm:  " baby mama, "  " you guys, "  and " t hese women. "     

¶103 The sent enci ng t r anscr i pt  does not  est abl i sh t hat  t he 

cour t  i mper mi ssi bl y consi der ed gender  by r el y i ng on an 

unt r adi t i onal  di v i s i on of  l abor  as an aggr avat i ng f act or  when 

i mposi ng sent ence.   The r ecor d does not  r ef l ect  t hat  Har r i s and 

t he mot her  of  hi s chi l d had any agr eement  r egar di ng a di v i s i on 

of  l abor .   Al t hough t he cour t  i nqui r ed about  whet her  " wat ch[ i ng]  

t he chi l d"  was Har r i s ' s pr i mar y r esponsi bi l i t y ,  i t  was i n t he 

cont ext  of  ascer t ai ni ng i nf or mat i on about  hi s  empl oyment  hi st or y 

and ef f or t s t owar d suppor t i ng hi s f ami l y:   
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The cour t :  So t he mot her  wor ks and you si t  at  home,  
r i ght ? 

The def endant :  Yeah.  

The cour t :  And wat ch t he chi l d? 

The def endant :  I  got  al l  t ypes of  t hi ngs goi n' .   My 
per sonal  f ami l y.  

¶104 Upon ar r est  and agai n at  sent enci ng,  Har r i s st at ed 

t hat  t he r eason he sol d dr ugs was t o suppor t  hi s daught er .   He 

t ol d t he cour t  t hat  he di d not  pl an t o " make a car eer "  out  of  

dr ug t r af f i ck i ng.   Never t hel ess,  t her e was no evi dence t hat  

Har r i s had made any ef f or t  t o r epl ace t he i ncome t hat  he 

f or mer l y made by sel l i ng dr ugs.   The r ecor d r ef l ect ed t hat  

Har r i s had not  made any at t empt  t o l ook f or  a j ob i n t he seven 

mont hs s i nce he had been ar r est ed.   Fur t her ,  he had abandoned 

hi s at t empt  t o get  a GED,  whi ch coul d have i mpr oved hi s chances 

of  secur i ng l egi t i mat e empl oyment .    

¶105 At  sent enci ng,  t he cour t  i s  r equi r ed t o t ake a 

def endant ' s char act er  and r ehabi l i t at i ve needs i nt o account .   

Her e,  t he r ecor d r ef l ect s t hat  t he cour t  sear ched f or  evi dence 

t hat  Har r i s was seeki ng a l egi t i mat e way t o suppor t  hi msel f  and 

hi s chi l d,  but  i t  f ound none:    

[ W] e have seven mont hs her e wher e t hi s young man had 
t he oppor t uni t y t o go and get  hi s GED,  st op smoki ng 
mar i j uana and st ar t  wor ki ng.   We had seven mont hs.   He 
had seven mont hs and he' s done none of  t hose t hi ngs.  

Har r i s acknowl edged t hat  he had f i nanci al  " r esponsi bi l i t i es"  t o 

suppor t  hi s daught er ,  but  he had t aken no i ni t i at i ve t o f ul f i l l  

t hem.    

¶106 The cour t  concl uded t hat  " [ h] e' s  i n t he busi ness"  of  

deal i ng dr ugs and t hat  " [ h] e' s shown no i ncl i nat i on t o make any 
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changes. "   I t  st at ed t hat  dr ug deal i ng i s " a ver y danger ous 

pr of essi on"  and " i f  Mr .  Har r i s i s k i l l ed,  hi s daught er  never  has 

a daddy. "   Based on t hi s r ecor d,  I  cannot  concl ude t hat  Har r i s  

has demonst r at ed t hat  t he cour t  act ual l y sent enced hi m,  or  t her e 

i s a gr eat  r i sk t hat  t he cour t  act ual l y sent enced hi m,  based on 

a bi as——t hat  i s,  st er eot ypes about  t he t r adi t i onal  r ol es of  men 

and women.   Fur t her ,  t he cour t ' s  comment s bear  a r easonabl e 

nexus t o r ecogni zed sent enci ng f act or s and obj ect i ves.  

¶107 I  t ur n next  t o Har r i s ' s cont ent i on t hat  t he c i r cui t  

cour t ' s  use of  l anguage evi nces r aci al  bi as.   Har r i s t akes i ssue 

wi t h t he f ol l owi ng st at ement ,  coupl ed wi t h t he cour t ' s  use of  

t he t er m " baby mama" :  

Wher e do you guys f i nd t hese women,  r eal l y,  ser i ousl y.   
I ' d say about  ever y f our t h man who comes i n her e 
unempl oyed,  no educat i on,  i s  wi t h a woman who i s 
wor ki ng f ul l - t i me,  goi ng t o school .   Wher e do you f i nd 
t hese women?  I s t her e a c l ub?4 

Thi s comment  evi nces t he ci r cui t  cour t ' s  f r ust r at i on about  t he 

number  of  def endant s i t  sees,  l i ke Har r i s,  who have abandoned 

t hei r  r esponsi bi l i t i es t o t hei r  f ami l i es.    

¶108 I n i sol at i on,  a comment  equat i ng Har r i s and ot her  

def endant s coul d cr eat e t he per cept i on t hat  Har r i s was not  

sent enced based on hi s own i ndi v i dual  char act er i st i cs,  but  based 

on t he cour t ' s  f r ust r at i on wi t h cr i mi nal  def endant s gener al l y.   

I n cont ext ,  however ,  i t  i s  appar ent  t hat  t he c i r cui t  cour t  was 

f ocusi ng not  on cr i mi nal  def endant s or  dr ug deal er s gener al l y,  

but  on Har r i s ' s i ndi v i dual  char act er i st i cs.    

                                                 
4 The cour t  l at er  added:  " I  swear  t her e' s a c l ub wher e t hese 

women get  t oget her  and congr egat e. "    
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¶109 The cour t  compar ed t he har d- wor ki ng char act er  of  t he 

mot her  of  Har r i s ' s chi l d wi t h t he char act er  of  Har r i s hi msel f .   

Har r i s ' s chi l d' s  mot her  was gai nf ul l y empl oyed,  pur sui ng an 

educat i on,  and pr ovi di ng heal t h car e f or  t he chi l d.   By 

cont r ast ,  t he cour t  had j ust  det er mi ned t hat  despi t e Har r i s ' s 

admi t t ed suppor t  " r esponsi bi l i t i es, "  Har r i s had t aken no 

i ni t i at i ve t owar ds f ul f i l l i ng t hem i n t he seven mont hs s i nce hi s 

ar r est .    

¶110 The r ecor d r ef l ect s t hat  t he f act s and i nf er ences 

r el i ed upon by t he cour t ——t hat  Har r i s had abdi cat ed hi s 

r esponsi bi l i t i es t o hi s daught er  and made no at t empt  t o " make 

any changes" ——wer e r easonabl y der i ved f r om t he r ecor d.   

Under st ood i n cont ext ,  t her e i s a r easonabl e nexus bet ween t he 

cour t ' s  comment s and Har r i s ' s char act er  and r ehabi l i t at i ve 

needs.  

¶111 Har r i s al so cont ends t hat  t he t er m " baby mama"  was 

" r aci al l y of f ensi ve. "   The par t i es di sput e whet her  t he t er m 

" baby mama"  has a r aci al  connot at i on,  but  bot h agr ee t hat  t he 

t er m has r ecent l y emer ged i n popul ar  cul t ur e.   As t he Sevent h 

Ci r cui t  has expl ai ned,  " [ t ] he use of  s l ang i n di schar gi ng t he 

awesome dut y of  sent enci ng i s r egr et t abl e. "   Uni t ed St at es v.  

Schnei der ,  910 F. 2d 1569,  1571 ( 7t h Ci r .  1990) .   I n addi t i on t o 

di mi ni shi ng t he pr oper  decor um of  t he cour t r oom,  see i d. ,  t he 

use of  s l ang shoul d be guar ded agai nst  because i t  may be subj ect  

t o uni nt ended i nt er pr et at i ons.    

¶112 I  concl ude t hat  t her e has been no showi ng of  act ual  

bi as or  t he gr eat  r i sk of  act ual  bi as.   Gener al l y,  " baby mama"  
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i s  a s l ang t er m r ef er r i ng t o t he unmar r i ed mot her  of  a man' s 

chi l d,  and t he cour t  was consi der i ng Har r i s ' s r el at i onshi p wi t h 

a woman who f i t  t hat  def i ni t i on. 5  Thus,  based on t he above,  I  

concl ude t hat  Har r i s has f ai l ed t o meet  hi s bur den t o 

demonst r at e t hat  t he sent enci ng cour t  act ual l y consi der ed or  

appear ed t o consi der  an i mpr oper  f act or ,  r aci al  st er eot ypes,  

when i mposi ng t he sent ence.   

¶113 Addi t i onal l y,  t he cases di scussed above t hat  vacat ed a 

sent ence because of  t he appear ance of  bi as can be di st i ngui shed 

f r om t he f act s pr esent ed her e.   I n Jackson,  t her e was no nexus 

bet ween t he r ecogni zed sent enci ng f act or s and " r ot t en appl es"  

who " came f r om t he ci t y"  and " l i ve and act  l i ke t hey' r e l i v i ng 

i n a ghet t o"  or  a " j ungl e of  some ki nd. "   Si mi l ar l y,  i n Leung,  

t her e was no nexus bet ween t he def endant ' s i ndi v i dual  

char act er i st i cs and conduct  and t he sent enci ng j udge' s desi r e t o 

" send a message t o t he Asi at i c communi t y. "   By cont r ast ,  when 

t he cour t ' s  comment s i n t hi s case ar e r ead i n cont ext ,  t her e i s 

a nexus bet ween t he comment s and Har r i s ' s cr i mi nal  conduct ,  

char act er ,  and r ehabi l i t at i ve needs.  

¶114 Har r i s was convi ct ed of  a Cl ass E f el ony of f ense wi t h 

a maxi mum i mpr i sonment  t er m of  15 year s and a maxi mum i ni t i al  

conf i nement  t er m of  10 year s.   Her e,  t he cour t  gave r easons f or  

r ej ect i ng pr obat i on and t he FDOAP pr ogr am.   I t  det er mi ned t hat  

t he gr avi t y of  t he of f ense and t he needs of  t he def endant  

                                                 
5 The PSI  r eveal s t hat  Har r i s f or mer l y dat ed t he mot her  of  

hi s daught er  f or  t wo year s.   At  t he t i me of  sent enci ng,  Har r i s  
was dat i ng anot her  woman.     
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r equi r ed a per i od of  i ni t i al  conf i nement  and i mposed a t wo- year  

per i od of  i ni t i al  conf i nement .    

¶115 Based on a r evi ew of  t he t r anscr i pt  of  Har r i s ' s 

sent enci ng,  I  det er mi ne t hat  Har r i s has not  met  hi s bur den t o 

demonst r at e t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on by act ual l y consi der i ng or  appear i ng t o consi der  an 

i mpr oper  f act or ,  r ace or  gender  st er eot ypes,  when i mposi ng t he 

sent ence.   The sent enci ng t r anscr i pt  r ef l ect s t hat  t he sent ence 

was i ndi v i dual i zed t o Har r i s and hi s cr i mi nal  conduct ,  and t her e 

was a r easonabl e nexus bet ween t he cour t ' s  comment s and t he 

r ecogni zed sent enci ng f act or s and obj ect i ves.   Accor di ngl y,  I  

r espect f ul l y concur .  

¶116 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce N.  PATRI CK CROOKS j oi n t hi s concur r ence.   
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