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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s,  St at e v.  Ar t i c,  2009 WI  App 

12,  316 Wi s.  2d 133,  762 N. W. 2d 436,  whi ch af f i r med t he j udgment  

of  t he Mi l waukee Count y Ci r cui t  Cour t ,  Ti mot hy Wi t kowi ak,  Judge.    

¶2 Rober t  Lee Ar t i c,  Sr .  ( Ar t i c)  moved t o suppr ess 

evi dence di scover ed dur i ng a sear ch of  hi s r esi dence on gr ounds 

t hat  pol i ce obt ai ned t he evi dence i n v i ol at i on of  t he Four t h 

Amendment  t o t he Uni t ed St at es Const i t ut i on.   The ci r cui t  cour t  

deni ed t he mot i on,  and a j ur y convi ct ed Ar t i c of  one count  of  
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mai nt ai ni ng a dr ug t r af f i ck i ng pl ace1 and one count  of  possessi on 

wi t h i nt ent  t o del i ver  cocai ne as par t y t o a cr i me. 2  Ar t i c 

br ought  a post convi ct i on mot i on al l egi ng t hat  t r i al  counsel  was 

i nef f ect i ve f or  f ai l i ng t o pr eser ve t he ar gument  t hat  t he pol i ce 

manuf act ur ed exi gent  c i r cumst ances t o ent er  Ar t i c ' s house 

wi t hout  a war r ant  and f or  f ai l i ng t o obj ect  t o t est i mony by an 

of f i cer  of  obser vat i ons she made whi l e she was i n Ar t i c ' s back 

yar d.   The ci r cui t  cour t  deni ed t hi s mot i on,  f i ndi ng t hat  even 

i f  t r i al  counsel  had made t hose ar gument s,  t he cour t  woul d have 

r ej ect ed t hem because i t  was r easonabl e f or  t he pol i ce t o 

bel i eve t hat  evi dence was bei ng dest r oyed.  

¶3 Ar t i c appeal ed.   The cour t  of  appeal s unani mousl y 

af f i r med on t he al t er nat i ve gr ounds t hat  whi l e exi gent  

c i r cumst ances t o ent er  Ar t i c ' s house di d not  exi st ,  t he sear ch 

of  hi s upst ai r s  r esi dence was suf f i c i ent l y at t enuat ed f r om t he 

i l l egal  ent r y of  t he house t o pur ge t he t ai nt  of  t hat  ent r y.  

¶4 We ar e pr esent ed wi t h t wo i ssues:  ( 1)  whet her  Ar t i c 

vol unt ar i l y  gave consent  f or  t he pol i ce t o sear ch hi s upst ai r s 

r esi dence;  and ( 2)  whet her  t hat  sear ch was suf f i c i ent l y  

at t enuat ed t o pur ge t he t ai nt  of  t he i l l egal  ent r y of  Ar t i c ' s 

house.  

¶5 We concl ude t hat  Ar t i c vol unt ar i l y  gave pol i ce 

of f i cer s consent  t o sear ch hi s  r esi dence,  namel y,  t he upst ai r s 

                                                 
1 Wi s.  St at .  § 961. 42( 1)  ( 2005- 06) .  Al l  subsequent  

r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005- 06 ver si on 
unl ess ot her wi se i ndi cat ed.  

2 Wi s.  St at .  §§ 961. 41( 1m) ( cm) 4.  and 939. 05.  
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uni t  of  hi s house.   We al so concl ude,  based on t he t hr ee- f act or  

at t enuat i on t est  est abl i shed i n Br own v.  I l l i noi s,  422 U. S.  590,  

603- 04 ( 1975) ,  t hat  t he sear ch was suf f i c i ent l y at t enuat ed t o 

pur ge t he t ai nt  of  t he i l l egal  ent r y of  Ar t i c ' s house.   For  

t hese r easons,  Ar t i c was not  pr ej udi ced by hi s counsel ' s f ai l ur e 

i n t he suppr essi on mot i on t o r ai se t he ar gument  t hat  t he pol i ce 

cr eat ed t hei r  own exi gent  c i r cumst ances and t o obj ect  t o 

t est i mony about  obser vat i ons made i l l egal l y f r om wi t hi n t he 

cur t i l age of  Ar t i c ' s house.   Accor di ngl y,  we af f i r m t he deci s i on 

of  t he cour t  of  appeal s.  

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶6 The r el evant  f act s ar e as f ol l ows.   On Januar y 29,  

2006,  t he Mi l waukee Pol i ce Depar t ment  was conduct i ng a nar cot i cs  

i nvest i gat i on i n t he 3200 bl ock of  Nor t h 15t h St r eet  i n 

Mi l waukee,  based on i nf or mat i on t hat  a per son named Rob woul d 

pi ck up a quant i t y of  cocai ne at  a house on 15t h St r eet  and 

del i ver  i t  t o a conf i dent i al  i nf or mant .   The i nf or mant  sai d t hat  

he had or der ed f our  and a hal f  ounces of  cocai ne f r om Rob f or  

$3, 200.   He descr i bed Rob as a bl ack mal e,  appr oxi mat el y s i x-

f oot  t al l  and 280 t o 300 pounds,  and sai d t hat  Rob woul d ar r i ve 

i n a t eal  col or ed mi ni van.   Accor di ng t o t he i nf or mant ,  Rob 

woul d ar r i ve i n t he mi ni van,  go i nt o t he house t o r et r i eve t he 

cocai ne,  r et ur n t o t he mi ni van,  and wai t  f or  t he i nf or mant .   Si x  

nar cot i cs of f i cer s wer e posi t i oned t o obser ve t he house at  3206 

Nor t h 15t h St r eet .    

¶7 At  about  7: 45 p. m. ,  a van,  whi ch t he i nf or mant  

i dent i f i ed as Rob' s vehi c l e,  ar r i ved and par ked sever al  houses 
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away f r om 3206 Nor t h 15t h St r eet .   Rob,  l at er  i dent i f i ed as 

Rober t  Ar t i c,  Jr . ,  t he son of  Rober t  Ar t i c,  Sr . ,  exi t ed t he 

vehi c l e.   The i nf or mant  i dent i f i ed hi m as t he per son who woul d 

have t he dr ugs.   The of f i cer s t hen obser ved Rob wal k i n t he 

f r ont  door  of  3206 Nor t h 15t h St r eet .   He was i n t he bui l di ng 

f or  l ess t han f i ve mi nut es.   When Rob r et ur ned t o t he mi ni van,  

he was ar r est ed,  and of f i cer s obt ai ned t wo baggi es of  cocai ne 

f r om t he f l oor  of  hi s van.    

¶8 Af t er  ar r est i ng Rob,  t he of f i cer s pl aced hi m i n an 

under cover  pol i ce vehi c l e.   They pl anned t o di scr eet l y secur e 

t he house,  obt ai n a sear ch war r ant  f or  i t ,  and t al k t o Rob at  a 

di f f er ent  l ocat i on so t hat  t hey woul d not  al er t  anybody t o 

pol i ce pr esence on t he bl ock.    

¶9 Bef or e obt ai ni ng a war r ant ,  Det ect i ve Mar k Wagner  and 

Of f i cer  Davi d Lopez went  t o t he f r ont  door  t o per f or m a " knock 

and t al k"  t o det er mi ne i f  anybody was i n t he house.   Wagner  

knocked on t he f r ont  door  f or  appr oxi mat el y 20 seconds,  

announci ng " Mi l waukee Pol i ce"  i n a l oud voi ce.   I n t he pr ocess,  

Wagner  not i ced t hat  a wi ndow was cover ed wi t h car dboar d and t hat  

a v i deo camer a was poi nt ed t owar d t he f r ont  por ch.   

¶10 Meanwhi l e,  Det ect i ve Ni col e Davi l a went  ar ound t o t he 

back of  t he house t o ensur e t hat  no one at t empt ed t o escape.   

Davi l a wal ked i nt o a f enced- i n back yar d t o a door  at  t he r ear  

of  t he house. 3  She saw a l i ght  on t hr ough a smal l  wi ndow on t he 
                                                 

3 Al t hough Davi l a di d not  t est i f y speci f i cal l y r egar di ng t he 
f ence,  i t  i s  c l ear  f r om phot ogr aphs i n t he r ecor d t hat  she coul d 
not  have r eached t he r ear  door  wi t hout  goi ng wi t hi n t he conf i nes 
of  a chai n- l i nk f ence sur r oundi ng t he back yar d.    
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second f l oor .   Whi l e Wagner  was knocki ng at  t he f r ont  door ,  

Davi l a saw t he l i ght  go of f .   Davi l a al so hear d what  sounded 

l i ke mul t i pl e peopl e scur r y i ng up and down t he st ai r s i nsi de t he 

house.   On separ at e occasi ons she hear d a phone i n t he upst ai r s 

uni t  begi n t o r i ng and t hen st op r i ngi ng.   She conveyed t hese 

obser vat i ons t o Det ect i ve Wagner  and Of f i cer  Lopez,  who wer e at  

t he f r ont  of  t he bui l di ng,  by yel l i ng and ut i l i z i ng a Next el  

pol i ce r adi o.    

¶11 Af t er  Wagner  knocked on t he door  f or  mor e t han 30 

seconds,  and upon hear i ng Davi l a' s r epor t s of  movement ,  t he 

of f i cer s deci ded t o f or ce ent r y  i nt o t he bui l di ng.   To ent er  t he 

bui l di ng,  t he of f i cer s wer e r equi r ed t o pass t hr ough t wo door s.   

Lopez f or ced t he out er  f r ont  door  open by k i cki ng i t .   However ,  

he was unabl e t o f or ce t he i nner  door  af t er  numer ous at t empt s.   

He t hen br oke t he wi ndow on t he door ,  r eached i n,  and unl ocked 

t he i nner  door  f r om t he i nsi de.    

¶12 Af t er  openi ng t he i nner  door ,  t he of f i cer s began t o 

sear ch t he f i r st  f l oor  of  t he bui l di ng.   They l ocat ed a per son 

named Mat t hew sl eepi ng i n a r ear  bedr oom.   The f i r st  f l oor  

appear ed t o be i n t he pr ocess of  r enovat i on.   The of f i cer s f ound 

a di ni ng r oom t hat  was bei ng r enovat ed,  a bedr oom t hat  appear ed 

t o bel ong t o a f emal e,  and a k i t chen ar ea t hat  was bei ng 

r emodel ed.   I n t he k i t chen ar ea t hey obser ved dr ywal l ,  t he 

absence of  f ur ni t ur e,  exposed pl umbi ng,  and a gar bage can 

cont ai ni ng wor k suppl i es and t ool s.   Just  of f  t hi s k i t chen ar ea 

was a newl y r enovat ed bat hr oom.    
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¶13 Wagner  f ol l owed a separ at e hal l way i n t he back of  t he 

f i r st  f l oor  t hat  l ed up t o t he second f l oor .   At  t he t op of  t he 

st ai r s,  he encount er ed a c l osed door .   Wagner  was unsur e whet her  

t he second f l oor  was a separ at e uni t  or  par t  of  a s i ngl e- f ami l y 

r esi dence.   Because of  hi s uncer t ai nt y,  he knocked on t he 

upst ai r s door  and announced " Mi l waukee Pol i ce. "   A mal e voi ce 

answer ed " Just  a mi nut e, "  and shor t l y af t er war ds,  Ar t i c answer ed 

t he door .   Wagner  t est i f i ed t hat  he had hi s weapon dr awn when he 

f i r st  ent er ed t he bui l di ng,  but  hol st er ed i t  ei t her  when he was 

knocki ng on t he upst ai r s door  or  when Ar t i c answer ed t he door .   

Ar t i c t est i f i ed t hat  Wagner  had hi s gun dr awn when he answer ed 

t he door ,  but  hol st er ed i t  af t er  t he pol i ce ent er ed t he upst ai r s 

uni t .    

¶14 Wagner  asked i f  he coul d come i n and t al k t o Ar t i c;  

Ar t i c r esponded yes. 4  Wagner  asked i f  anyone el se was i n t he 

r esi dence.   Ar t i c r esponded t hat  he had a l ady f r i end i n t he 

back r oom who was not  dr essed.   Wagner  asked Ar t i c t o ask her  t o 

get  dr essed and come out  t o t he k i t chen.   The of f i cer s wai t ed 

f or  t he woman,  l at er  i dent i f i ed as Wi nni e Gr af t on.   Af t er  

Gr af t on ar r i ved,  Wagner  began t o speak wi t h Ar t i c and Gr af t on 

whi l e t hey wer e seat ed at  t he k i t chen t abl e.   Wagner  asked Ar t i c  

i f  he owned t he bui l di ng,  and Ar t i c r epl i ed t hat  he di d.   He 

expl ai ned t hat  i t  was a dupl ex and t hat  he was conver t i ng t he 

                                                 
4 Ar t i c does not  chal l enge t he vol unt ar i ness of  t he consent  

he gave t he of f i cer s t o ent er  t he upst ai r s uni t ,  but  r at her  t he 
vol unt ar i ness of  t he consent  he gave t he of f i cer s t o sear ch t he 
uni t .  
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ent i r e bui l di ng i nt o a s i ngl e- f ami l y r esi dence.   Dur i ng t he 

i ni t i al  conver sat i on wi t h Ar t i c,  Wagner  was accompani ed by onl y 

one ot her  of f i cer .   Lopez ent er ed t he upst ai r s uni t  as Ar t i c and 

Wagner  wer e speaki ng.   Sever al  ot her  of f i cer s ent er ed t he uni t  

af t er war ds.   

¶15 Wagner  expl ai ned t o Ar t i c t hat  hi s son had j ust  been 

ar r est ed wi t h a l ar ge amount  of  cocai ne.   He asked whet her  Ar t i c  

bel i eved hi s son woul d have l ef t  any cocai ne i n t he house 

because t he of f i cer s obser ved hi m ent er  and t hen l eave t he 

bui l di ng.   Ar t i c sai d he di d not  t hi nk hi s son woul d do 

somet hi ng l i ke t hat  and t ol d t he of f i cer s i t  was okay f or  t hem 

t o sear ch t he r esi dence.   Ar t i c st at ed t hat  he had not hi ng t o 

hi de and want ed t o be f or war d wi t h t he pol i ce.   He al so 

expl ai ned t o t hem t hat  he was on super vi sor y r el ease.    

¶16 Af t er  gai ni ng or al  consent  f r om Ar t i c,  Wagner  asked i f  

Ar t i c woul d consent  i n wr i t i ng,  and he began wr i t i ng out  a 

consent  agr eement .   Ar t i c st at ed t hat  he woul d not  s i gn anyt hi ng 

wi t hout  hi s l awyer ,  but  r eaf f i r med t hat  i t  was okay f or  t he 

pol i ce t o sear ch.   Wagner  t est i f i ed t hat  he made no pr omi ses or  

t hr eat s t o Ar t i c i n or der  t o gai n consent .   Af t er  Ar t i c r ef used 

t o s i gn t he f or m,  Wagner  and Ar t i c cont i nued t o speak about  

" f ami l y and st uf f "  i n t he k i t chen.    

¶17 The of f i cer s t hen sear ched Ar t i c ' s r esi dence.   Dur i ng 

t he sear ch,  t hey di scover ed a " Cal i f or ni a saf e"  of  Gunk Bi g 

Punct ur e seal ,  whi ch was a f ake pr essur i zed can wi t h a scr ew- of f  

bot t om.   The can cont ai ned cof f ee gr ounds and a pl ast i c baggi e 

cont ai ni ng a whi t e r esi due.   The of f i cer s  al so r ecover ed 
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sandwi ch baggi es,  l at ex gl oves,  a r azor  bl ade,  a gol d met al  

wi r e,  a gr ay di gi t al  scal e,  and a shoe box cont ai ni ng suspect ed 

cocai ne r esi due.   I n addi t i on,  of f i cer s obser ved whi t e powder y 

f i nger pr i nt s on Ar t i c ' s sweat er .   The sweat er  and shoebox wer e 

l at er  sent  t o t he Wi sconsi n Regi onal  St at e Cr i me Lab and t est ed 

posi t i ve f or  cocai ne r esi due.    

¶18 On Febr uar y 3,  2006,  Ar t i c was char ged wi t h one count  

of  mai nt ai ni ng a dr ug t r af f i ck i ng pl ace,  cont r ar y t o Wi s.  St at .  

§ 961. 42( 1) ,  and one count  of  possessi on wi t h i nt ent  t o del i ver  

cocai ne as par t y t o a cr i me,  cont r ar y t o Wi s.  St at .  

§§ 961. 41( 1m) ( cm) 4.  and 939. 05.   Ar t i c moved t o suppr ess t he 

evi dence obt ai ned i n t he sear ch of  t he upst ai r s uni t .   The 

ci r cui t  cour t  hel d a suppr essi on hear i ng at  whi ch Ar t i c deni ed 

gi v i ng Wagner  consent  t o sear ch hi s uni t .   The cour t  f ound t hat  

Ar t i c ' s t est i mony was not  cr edi bl e,  t hat  t he of f i cer s act ed 

l awf ul l y based on exi gent  c i r cumst ances,  and t hat  Ar t i c 

vol unt ar i l y  consent ed t o t he sear ch.   As a r esul t ,  t he cour t  

deni ed t he mot i on t o suppr ess.   The case pr oceeded t o a j ur y 

t r i al ,  and t he j ur y f ound Ar t i c gui l t y of  bot h count s.    

¶19 Af t er  hi s convi ct i on,  Ar t i c f i l ed a mot i on f or  

post convi ct i on r el i ef ,  al l egi ng,  among ot her  c l ai ms,  t hat  hi s  

t r i al  counsel  was i nef f ect i ve f or  f ai l i ng t o pr eser ve t he 

ar gument  t hat  t he pol i ce i mpr oper l y cr eat ed t hei r  own exi gent  

c i r cumst ances and f or  f ai l i ng t o obj ect  t o Davi l a' s t est i mony 

because i t  was i l l egal l y obt ai ned by her  pr esence wi t hi n t he 

cur t i l age of  Ar t i c ' s pr oper t y.   The ci r cui t  cour t  sai d t hat  even 

i f  t r i al  counsel  had made t he ar gument  t hat  pol i ce cr eat ed t hei r  
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own exi gent  c i r cumst ances,  t he cour t  woul d have r ej ect ed i t ,  and 

t hat  Davi l a' s obser vat i ons wer e l awf ul l y made whi l e she was 

secur i ng t he house.   Accor di ngl y,  t he cour t  f ound t r i al  

counsel ' s act i ons t o be nei t her  def i c i ent  nor  pr ej udi c i al ,  and 

deni ed t he mot i on.  

¶20 Ar t i c appeal ed,  seeki ng r ever sal  of  t he post convi ct i on 

mot i on and aski ng t he cour t  of  appeal s t o vacat e hi s convi ct i on.   

On December  9,  2008,  t he cour t  of  appeal s af f i r med.   The cour t  

hel d t hat  t he sear ch of  t he upper - l evel  uni t  was suf f i c i ent l y 

at t enuat ed f r om t he i l l egal  ent r y of  t he house t o be l awf ul .   

Ar t i c,  316 Wi s.  2d 133,  ¶19.   I t  hel d t hat  t her e was cr edi bl e 

evi dence t o suppor t  t he c i r cui t  cour t ' s  f i ndi ng t hat  Ar t i c  

consent ed t o t he sear ch.   I d. ,  ¶22.   Regar di ng at t enuat i on,  t he 

cour t  appl i ed t he t hr ee- f act or  t est  f r om St at e v .  Ri cht er ,  2000 

WI  58,  ¶¶46- 54,  235 Wi s.  2d 524,  612 N. W. 2d 29,  and hel d t hat :  

( 1)  t he t i me bet ween t he i l l egal  ent r y and t he sear ch was 

si gni f i cant ;  ( 2)  t her e wer e meani ngf ul  and si gni f i cant  

i nt er veni ng ci r cumst ances;  and ( 3)  t he pol i ce act i on di d not  

r i se t o t he l evel  of  consci ous or  f l agr ant  mi sconduct  t hat  t hey 

sought  t o expl oi t .   Ar t i c,  316 Wi s.  2d 133,  ¶¶25- 30.   I t  

concl uded:  " Al l  t hr ee at t enuat i on f act or s f avor  t he concl usi on 

t hat  t he consensual  sear ch was suf f i c i ent l y at t enuat ed f r om t he 

i ni t i al  i l l egal  ent r y. "   I d. ,  ¶30.  

¶21 Ar t i c pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Mar ch 2,  2009.  

I I .  STANDARD OF REVI EW 
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¶22 The t hr eshol d i ssue i n t hi s case i s whet her  Ar t i c was 

deni ed ef f ect i ve assi st ance of  counsel .   I nef f ect i ve assi st ance 

of  counsel  pr esent s a mi xed quest i on of  f act  and l aw.   St at e v.  

Font e,  2005 WI  77,  ¶11,  281 Wi s.  2d 654,  698 N. W. 2d 594.   We 

wi l l  not  over t ur n t he c i r cui t  cour t ' s  f i ndi ngs of  f act  unl ess 

t hey ar e c l ear l y er r oneous.   I d.   We r evi ew de novo whet her  

counsel ' s per f or mance was def i c i ent  and i f  t hat  per f or mance 

pr ej udi ced t he def endant .   I d.  

¶23 Wi t h r espect  t o t he sear ch,  vol unt ar i ness of  consent  

and at t enuat i on ar e bot h quest i ons of  const i t ut i onal  f act .   

St at e v.  Phi l l i ps,  218 Wi s.  2d 180,  195,  204,  577 N. W. 2d 794 

( 1998) .   We r ev i ew quest i ons of  const i t ut i onal  f act  as mi xed 

quest i ons of  f act  and l aw and appl y a t wo- st ep st andar d of  

r evi ew.   St at e v.  Post ,  2007 WI  60,  ¶8,  301 Wi s.  2d 1,  733 

N. W. 2d 634 ( c i t i ng St at e v.  Mar t wi ck,  2000 WI  5,  ¶16,  231 

Wi s.  2d 801,  604 N. W. 2d 552) .   We r evi ew t he c i r cui t  cour t ' s 

f i ndi ngs of  hi s t or i cal  f act  t o det er mi ne i f  t hey ar e c l ear l y 

er r oneous,  and we i ndependent l y appl y t hose f act s t o 

const i t ut i onal  pr i nci pl es.   I d.  

I I I .  DI SCUSSI ON 

¶24 The i ssues i n t hi s case ar i se i n t he cont ext  of  

Ar t i c ' s i nef f ect i ve assi st ance of  counsel  c l ai m.   A def endant  

seeki ng r ever sal  based upon i nef f ect i ve assi st ance of  counsel  

must  pr ove t wo component s.   St r i ckl and v.  Washi ngt on,  466 U. S.  

668,  687 ( 1984) .   Fi r st ,  he must  pr ove t hat  hi s counsel ' s 

per f or mance was def i c i ent .   I d.   Second,  he must  pr ove t hat  t he 

def i c i ent  per f or mance pr ej udi ced hi s def ense.   I d.   Thi s 
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r equi r es t he def endant  t o " show t hat  t her e i s a r easonabl e 

pr obabi l i t y  t hat ,  but  f or  counsel ' s unpr of essi onal  er r or s,  t he 

r esul t  of  t he pr oceedi ng woul d have been di f f er ent .   A 

r easonabl e pr obabi l i t y  i s  a pr obabi l i t y  suf f i c i ent  t o under mi ne 

conf i dence i n t he out come. "   I d.  at  694.    

¶25 I t  i s  not  necessar y t o addr ess whet her  Ar t i c ' s  t r i al  

counsel  was def i c i ent  because Ar t i c was not  pr ej udi ced by any 

al l eged def i c i enci es.   We " need not  det er mi ne whet her  counsel ' s 

per f or mance was def i c i ent  bef or e exami ni ng t he pr ej udi ce 

suf f er ed by t he def endant  as a r esul t  of  t he al l eged 

def i c i enci es. "   I d.  at  697.   The ci r cui t  cour t  woul d have 

pr oper l y deni ed t he mot i on t o suppr ess even i f  Ar t i c ' s counsel  

had r ai sed t he ar gument  t hat  t he pol i ce cr eat ed t hei r  own 

exi gent  c i r cumst ances i n t he mot i on t o suppr ess and had obj ect ed 

t o Det ect i ve Davi l a' s t est i mony.  

¶26 I n det er mi ni ng whet her  Ar t i c was pr ej udi ced,  we assume 

t hat  t he of f i cer s '  ent r y i nt o t he house was unconst i t ut i onal .   

Al t hough t he of f i cer s act ed upon t hei r  bel i ef  t hat  evi dence was 

bei ng dest r oyed,  t hi s bel i ef  was based on Davi l a' s obser vat i ons 

made f r om wi t hi n t he cur t i l age i n back of  Ar t i c ' s house.   

Det ect i ve Davi l a' s pr esence wi t hi n t he cur t i l age was not  l awf ul .   

Ther ef or e,  t he of f i cer s '  ent r y i nt o t he house based on Davi l a' s 

obser vat i ons f r om wi t hi n t he cur t i l age was unconst i t ut i onal . 5  

However ,  because t he of f i cer s ul t i mat el y obt ai ned t he evi dence 

                                                 
5 We cannot  specul at e what  Det ect i ve Davi l a mi ght  have seen 

or  mi ght  have hear d had she been st andi ng out si de t he cur t i l age.  
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l awf ul l y,  Ar t i c was not  pr ej udi ced by hi s counsel ' s f ai l ur e t o 

obj ect  t o Davi l a' s t est i mony.  

¶27 Because t he of f i cer s '  ent r y i nt o t he house was 

unconst i t ut i onal ,  t he cent r al  quest i on i n t hi s case i s whet her  

t he of f i cer s '  sear ch of  Ar t i c ' s upst ai r s r esi dence was al so 

unconst i t ut i onal .   To answer  t hi s quest i on,  we f i r st  addr ess 

whet her  Ar t i c ' s consent  t o t he sear ch of  hi s upst ai r s r esi dence 

was vol unt ar y.   We t hen addr ess whet her  t he of f i cer s '  sear ch of  

Ar t i c ' s upst ai r s r esi dence was suf f i c i ent l y at t enuat ed f r om t he 

i l l egal  ent r y of  hi s house t o pur ge t he t ai nt  of  t hat  ent r y.  

A.  Vol unt ar i ness of  Consent  

¶28 The Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on pr ohi bi t  

unr easonabl e sear ches and sei zur es.   U. S.  Const .  amend.  I V;  Wi s.  

Const .  ar t .  I ,  § 11.   Thi s cour t  or di nar i l y  const r ues t he 

pr ot ect i ons of  t hese pr ovi s i ons coext ensi vel y.   St at e v.  

Johnson,  2007 WI  32,  ¶20,  299 Wi s.  2d 675,  729 N. W. 2d 182.  

¶29 War r ant l ess sear ches ar e per  se unr easonabl e,  subj ect  

t o sever al  c l ear l y del i neat ed except i ons.   St at e v.  Faust ,  2004 

WI  99,  ¶11,  274 Wi s.  2d 183,  682 N. W. 2d 371.   One wel l -

est abl i shed except i on t o t he war r ant  r equi r ement  i s a sear ch 

conduct ed pur suant  t o consent .   Phi l l i ps,  218 Wi s.  2d at  196;  

Schneckl ot h v.  Bust amont e,  412 U. S.  218,  219 ( 1973) .  

¶30 To det er mi ne i f  t he consent  except i on i s sat i sf i ed,  we 

r evi ew,  f i r st ,  whet her  consent  was gi ven i n f act  by wor ds,  

gest ur es,  or  conduct ;  and,  second,  whet her  t he consent  gi ven was 

vol unt ar y.   Phi l l i ps,  218 Wi s.  2d at  196- 97.   The quest i on of  
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whet her  consent  was gi ven i n f act  i s  a quest i on of  hi st or i cal  

f act .   We uphol d a f i ndi ng of  consent  i n f act  i f  i t  i s  not  

cont r ar y t o t he gr eat  wei ght  and cl ear  pr eponder ance of  t he 

evi dence.   I d.  

¶31 At  t he suppr essi on hear i ng,  Wagner  t est i f i ed t hat  

Ar t i c gave expr ess or al  consent  t o sear ch,  whi l e Ar t i c t est i f i ed 

t hat  he di d not  gi ve consent .   The ci r cui t  cour t  f ound t hat  

Ar t i c gave consent  i n f act .   Based on Wagner ' s t est i mony,  t hi s 

f i ndi ng of  f act  was not  cont r ar y  t o t he gr eat  wei ght  and cl ear  

pr eponder ance of  t he evi dence.   Ar t i c now concedes t hat  t he 

c i r cui t  cour t ' s  f i ndi ng t hat  consent  was gi ven i n f act  i s  not  

c l ear l y er r oneous.    

¶32 The second i ssue i s whet her  t he consent  gi ven by Ar t i c 

was vol unt ar y.   The St at e bear s t he bur den of  pr ovi ng t hat  

consent  was gi ven f r eel y and vol unt ar i l y ,  Schneckl ot h,  412 U. S.  

at  222,  and i t  must  sat i sf y t hat  bur den by c l ear  and convi nci ng 

evi dence,  Phi l l i ps,  218 Wi s.  2d at  197.   The Uni t ed St at es 

Supr eme Cour t  has r ecogni zed t hat  vol unt ar y consent  cannot  be 

summed up i n a " t al i smani c def i ni t i on. "   Schneckl ot h,  412 

U. S.  at  224.   I nst ead,  " vol unt ar i ness"  r ef l ect s an accommodat i on 

of  compl ex,  somewhat  conf l i c t i ng val ues.   I d.  at  224- 25.   Law 

enf or cement  of f i cer s ar e expect ed t o i nvest i gat e possi bl e 

i l l egal  conduct ,  but  t he cr i mi nal  l aw under  whi ch t hey oper at e 

" cannot  be used as an i nst r ument  of  unf ai r ness. "   I d.  at  225.   

When a suspect  i s asked t o make a st at ement  or  consent  t o a 

sear ch,  t he suspect ' s r esponse must  be " an essent i al l y  f r ee and 

unconst r ai ned choi ce, "  i d. ,  not  " t he pr oduct  of  dur ess or  
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coer ci on,  expr ess or  i mpl i ed, "  i d.  at  227. 6  The det er mi nat i on of  

" vol unt ar i ness"  i s a mi xed quest i on of  f act  and l aw based upon 

an eval uat i on of  " t he t ot al i t y of  al l  t he sur r oundi ng 

ci r cumst ances. "   I d.  at  226;  St at e v.  Vor bur ger ,  2002 WI  105,  

¶88,  255 Wi s.  2d 537,  648 N. W. 2d 829.   Consent  i s not  vol unt ar y 

i f  t he st at e pr oves " no mor e t han acqui escence t o a c l ai m of  

l awf ul  aut hor i t y. "   Bumper  v.  Nor t h Car ol i na,  391 U. S.  543,  548-

49 ( 1968) .    

¶33 I n consi der i ng t he t ot al i t y of  t he c i r cumst ances,  we 

l ook at  t he c i r cumst ances sur r oundi ng t he consent  and t he 

char act er i st i cs of  t he def endant ;  no s i ngl e f act or  cont r ol s.   

Phi l l i ps,  218 Wi s.  2d at  197- 98;  Schneckl ot h,  412 U. S.  at  226.   

I n Phi l l i ps,  t hi s cour t  consi der ed mul t i pl e non- excl usi ve 

f act or s t o det er mi ne whet her  consent  was gi ven vol unt ar i l y :  ( 1)  

whet her  t he pol i ce used decept i on,  t r i cker y,  or  

mi sr epr esent at i on i n t hei r  di al ogue wi t h t he def endant  t o 

per suade hi m t o consent ;  ( 2)  whet her  t he pol i ce t hr eat ened or  

physi cal l y i nt i mi dat ed t he def endant  or  " puni shed"  hi m by t he 

depr i vat i on of  somet hi ng l i ke f ood or  s l eep;  ( 3)  whet her  t he 

condi t i ons at t endi ng t he r equest  t o sear ch wer e congeni al ,  non-

t hr eat eni ng,  and cooper at i ve,  or  t he opposi t e;  ( 4)  how t he 

def endant  r esponded t o t he r equest  t o sear ch;  ( 5)  what  

                                                 
6 See St at e v.  Vor bur ger ,  2002 WI  105,  ¶89,  255 Wi s.  2d 537,  

648 N. W. 2d 829 ( a r evi ewi ng cour t  must  det er mi ne t hat  t he 
consent  was not  t he r esul t  of  dur ess or  coer ci on) ;  St at e v.  
Ki ekhef er ,  212 Wi s.  2d 460,  471,  569 N. W. 2d 316 ( Ct .  App.  1997)  
( consent  must  be t he pr oduct  of  a f r ee and unconst r ai ned 
choi ce) .  
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char act er i st i cs t he def endant  had as t o age,  i nt el l i gence,  

educat i on,  physi cal  and emot i onal  condi t i on,  and pr i or  

exper i ence wi t h t he pol i ce;  and ( 6)  whet her  t he pol i ce i nf or med 

t he def endant  t hat  he coul d r ef use consent .   Phi l l i ps,  218 

Wi s.  2d at  198- 203;  St at e v.  Ber mudez,  221 Wi s.  2d 338,  348- 51,  

585 N. W. 2d 628 ( Ct .  App.  1998) .   Di scussi on r egar di ng ei t her  t he 

absence of  a sear ch war r ant  or  t he possi bi l i t y  of  get t i ng one 

bear s on sever al  of  t hese f act or s.   

¶34 Exami ni ng t hese f act or s,  we concl ude t hat  Ar t i c 

consent ed t o t he sear ch f r eel y and vol unt ar i l y ,  i n t he absence 

of  expr ess or  i mpl i ed dur ess or  coer ci on.   Phi l l i ps,  218 

Wi s.  2d at  197- 98;  Schneckl ot h,  412 U. S.  at  226,  248- 49.  

¶35 The f i r st  f act or  we exami ne i s whet her  t he of f i cer s 

used any decept i on,  t r i cker y,  or  mi sr epr esent at i on i n obt ai ni ng 

consent  f r om Ar t i c.   I n Phi l l i ps,  t he cour t  f ound t hi s f i r st  

f act or  t o wei gh i n f avor  of  vol unt ar i ness because " of f i cer s 

di scl osed t o t he def endant  al most  al l  of  t he i nf or mat i on t hey 

possessed concer ni ng t hei r  i nt er est  i n hi s home. "   Phi l l i ps,  218 

Wi s.  2d at  198- 99.   The cour t  not ed t hat  t he of f i cer s 

acknowl edged t hey di d not  have a war r ant ,  descr i bed t hei r  

pur poses f or  bei ng i n t he home,  and di d not  " mask t hei r  

i dent i t i es or  mi sr epr esent  t he pur pose f or  bei ng at  t he 

def endant ' s home. "   I d.  at  199.  

¶36 Her e,  t he of f i cer s wer e f or t hr i ght  wi t h Ar t i c  about  

t hei r  i dent i t i es and t hei r  r easons f or  bei ng i n t he house.   

Wagner  t est i f i ed t hat  he asked f or  consent  t o sear ch onl y af t er  

expl ai ni ng t o Ar t i c t hat  t he of f i cer s had ar r est ed hi s son wi t h 
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a l ar ge amount  of  cocai ne af t er  obser vi ng hi m ent er  and l eave 

t he r esi dence.   Wagner  al so expl ai ned t o Ar t i c t hat  t he of f i cer s 

di d not  have a war r ant .   Ar t i c t est i f i ed t hat  t he of f i cer s t ol d 

hi m t hat  a per son had l ef t  t he house wi t h dr ugs,  al t hough 

Ar t i c ' s t est i mony at  t he suppr essi on hear i ng and hi s t est i mony 

at  t he j ur y t r i al  ar e cont r adi ct or y as t o whet her  of f i cer s 

i dent i f i ed t he per son as Ar t i c ' s son.   Ar t i c al so acknowl edged 

t hat  t he of f i cer s di d not  c l ai m t o have a sear ch war r ant .   

Not hi ng i n t hi s t est i mony suggest s decept i on,  t r i cker y,  or  

mi sr epr esent at i on on t he par t  of  t he of f i cer s.   Ther ef or e,  t hi s  

f act or  wei ghs i n f avor  of  vol unt ar y consent .  

¶37 The second f act or  i s whet her  t he of f i cer s t hr eat ened,  

i nt i mi dat ed,  or  i n any way " puni shed"  Ar t i c.   Consent  may be 

i nvol unt ar y i f  t he of f i cer s " depr i ve t he def endant  of  any 

necessi t i es,  pr ol ong t he encount er  t o wear  down t he def endant ' s 

r esi st ance,  or  empl oy any ot her  coer ci ve i nt er r ogat i on t act i cs"  

bef or e obt ai ni ng consent .   Phi l l i ps,  218 Wi s.  2d at  200.   Ther e 

i s no evi dence i n t he r ecor d t hat  t he pol i ce used any of  t hese 

coer ci ve t act i cs.   Wagner  speci f i cal l y t est i f i ed t hat  he made no 

pr omi ses or  t hr eat s t o Ar t i c.    

¶38 The t wo f act or s  bear i ng on t hr eat s or  i nt i mi dat i on ar e 

Wagner ' s dr awn f i r ear m and Ar t i c ' s t est i mony t hat  Of f i cer  Lopez 

t ol d hi m t hat  i f  he di d not  gi ve consent ,  t he of f i cer s woul d get  

a sear ch war r ant  or  t el l  Ar t i c ' s super vi sed- r el ease of f i cer .  

¶39 Ther e was mut ual  appr ehensi on when Ar t i c opened t he 

door  t o t he second- f l oor  uni t  because Det ect i ve Wagner  had dr awn 

hi s weapon.   Ar t i c t est i f i ed t hat  Wagner  hol st er ed hi s weapon 
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af t er  Ar t i c opened hi s door  and gave per mi ssi on t o ent er  t he 

upst ai r s uni t .   The t ensi on i nher ent  i n t he pr esence of  a pol i ce 

of f i cer  wi t h hi s weapon dr awn appear s t o have di ssi pat ed qui ckl y 

af t er  t he weapon was hol st er ed because i t  was f ol l owed by pol i ce 

accommodat i ons and mut ual  conver sat i on ar ound t he ki t chen t abl e.  

¶40 Ar t i c t est i f i ed t hat  Lopez,  i n ef f ect ,  t hr eat ened t o 

get  a war r ant  or  t o t el l  hi s super vi sed- r el ease of f i cer .   The 

ci r cui t  cour t  di d not  make a speci f i c  f i ndi ng t hat  t hi s 

occur r ed.   However ,  t he cour t  di d f i nd t hat  Wagner  di d not  

t hr eat en or  pr omi se anyt hi ng t o get  Ar t i c t o gi ve consent .  

¶41 Even i f  Lopez di d t el l  Ar t i c t he of f i cer s woul d get  a 

war r ant ,  t hat  f act  woul d not  suppor t  a f i ndi ng of  i nvol unt ar y 

consent .   Thr eat eni ng t o obt ai n a sear ch war r ant  does not  

v i t i at e consent  i f  " t he expr essed i nt ent i on t o obt ai n a war r ant  

i s genui ne .  .  .  and not  mer el y a pr et ext  t o i nduce submi ssi on. "   

Uni t ed St at es v.  Whi t e,  979 F. 2d 539,  542 ( 7t h Ci r .  1992) ;  St at e 

v.  Ki ekhef er ,  212 Wi s.  2d 460,  473,  569 N. W. 2d 316 ( Ct .  App.  

1997) .    

¶42 Her e,  Wagner  t est i f i ed t hat  t he of f i cer s i nt ended t o 

obt ai n a sear ch war r ant ,  but  deci ded not  t o because t hey 

obt ai ned consent  f r om Ar t i c.   The of f i cer s had pr obabl e cause t o 

obt ai n a sear ch war r ant  based on t he f act  t hat  Rob was ar r est ed 
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wi t h a subst ant i al  amount  of  cocai ne af t er  l eav i ng t he house. 7  

The pol i ce not ed suspi c i ous s i gns at  t he house,  apar t  f r om 

Det ect i ve Davi l a' s obser vat i ons,  namel y,  t he v i deo camer a f aci ng 

t he f r ont  por ch and t he wi ndow cover ed wi t h car dboar d.   The 

f ai l ur e of  anyone t o answer  t hei r  l oud knocki ng and announcement  

at  t he door  was suspi c i ous once t hey r eal i zed t hat  Ar t i c and 

Gr af t on wer e i n t he house.   Fi nal l y,  Ar t i c vol unt eer ed t he f act  

t hat  he was under  super vi s i on.   Thi s i nf or mat i on coul d have been 

ver i f i ed and made speci f i c  i f  t he pol i ce had sought  a sear ch 

war r ant .   Ther ef or e,  even i f  Lopez had t ol d Ar t i c t he of f i cer s 

woul d obt ai n a sear ch war r ant ,  i t  was not  a " basel ess t hr eat . "   

Whi t e,  979 F. 2d at  542.   Thi s f act or  wei ghs i n f avor  of  

vol unt ar y consent .  

¶43 The t hi r d f act or  i s whet her  t he condi t i ons at  t he t i me 

of  consent  wer e non- t hr eat eni ng and cooper at i ve.   I n exami ni ng 

t hi s f act or ,  we consi der  whet her  t he of f i cer s and t he def endant  

" wer e open and f or t hr i ght  dur i ng t he encount er ,  each posi ng 

quest i ons and pr ovi di ng i nf or mat i on. "   Phi l l i ps, 218 Wi s.  2d at  

200.   We al so exami ne whet her  " t he pol i ce [ made]  a show of  f or ce 

at  t he t i me t he consent  [ was]  sought ,  or  i f  t he sur r oundi ngs 

                                                 
7 Pr of essor  LaFave st at es t hat  " a t hr eat  t o obt ai n a sear ch 

war r ant  i s l i kel y t o be hel d t o i nval i dat e a subsequent  consent  
i f  t her e wer e not  t hen gr ounds upon whi ch a war r ant  coul d i ssue,  
and l i kel y not  t o af f ect  t he val i di t y of  t he consent  i f  t he 
pol i ce t hen had pr obabl e cause upon whi ch a war r ant  coul d 
i ssue. "   4 Wayne R.  LaFave,  Sear ch and Sei zur e,  § 8. 2( c) ,  at  73-
74 ( 4t h ed.  2004) .  
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[ wer e]  coer ci ve i n ot her  r espect s. "   4 Wayne R.  LaFave,  Sear ch 

and Sei zur e,  § 8. 2( b) ,  at  61- 62 ( 4t h ed.  2004) .  

¶44 The evi dence i n t he r ecor d suggest s t hat  t he 

condi t i ons at  t he t i me of  consent  wer e non- t hr eat eni ng and 

cooper at i ve.   The of f i cer s knocked on Ar t i c ' s door  and wai t ed 

f or  hi m t o answer .   They wai t ed f or  Gr af t on t o get  dr essed and 

ar r i ve i n t he k i t chen bef or e t hey sought  consent  f r om Ar t i c. 8  

The of f i cer s wer e candi d r egar di ng t hei r  l ack of  a sear ch 

war r ant  and expl ai ned t hat  t hey want ed t o sear ch t he r esi dence 

f or  dr ugs Rob may have l ef t  t her e.   Ar t i c expl ai ned t hat  he 

want ed t o be st r ai ght f or war d wi t h of f i cer s,  i nf or mi ng t hem t hat  

he was on super vi sor y r el ease.   Ar t i c was not  i nt i mi dat ed 

i nasmuch as he asser t ed hi s r i ght  not  t o s i gn a wr i t t en consent  

f or m,  but  or al l y gave consent  t o sear ch,  sayi ng he had not hi ng 

t o hi de.   Wagner  and Ar t i c cont i nued t o t al k about  " f ami l y and 

st uf f "  af t er  consent  was gi ven.   Al l  t hi s suggest s a congeni al  

t one t o t he encount er  at  t he t i me Ar t i c gave consent  and t hat  

Ar t i c was nei t her  over come nor  i nt i mi dat ed by t he pol i ce.   See 

Phi l l i ps,  218 Wi s.  2d at  200- 01 ( hol di ng t hat  t he f act  t hat  t he 

def endant  gave t he agent s a magazi ne when t hey l ef t  was 

" i nconsi st ent  wi t h a concl usi on t hat  t he encount er  bet ween t he 

agent s and t he def endant  was coer ci ve or  t hat  t he def endant ' s 

wi l l  was i n any way over come by t he agent s '  t act i cs" ) .   Ar t i c 

                                                 
8 I n t hi s r espect ,  t hi s case i s anal ogous t o St at e v.  

Ber mudez,  221 Wi s.  2d 338,  350,  585 N. W. 2d 628 ( Ct .  App.  1998) ,  
i n whi ch t he cour t  of  appeal s not ed t hat  t he of f i cer s per mi t t ed 
t he babysi t t er  t o ent er  t he r oom t o col l ect  f ood and cl ot hi ng 
f or  t he chi l dr en.    
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t est i f i ed at  hi s j ur y t r i al  t hat  nei t her  he nor  t he of f i cer s 

wer e gi v i ng each ot her  a " har d t i me. "    

¶45 Ar t i c r el i es heavi l y on t he f act  t hat  Wagner  had hi s 

weapon dr awn t o suppor t  t he c l ai m of  i nvol unt ar i ness.   Once 

agai n,  t he r ecor d i s somewhat  uncl ear  r egar di ng t he r ol e of  

weapons i n t hi s encount er .   At  t he pr el i mi nar y hear i ng,  Wagner  

t est i f i ed t hat  he put  hi s gun away when Ar t i c answer ed t he door .   

At  t he suppr essi on hear i ng,  Wagner  t est i f i ed t hat  he t hought  he 

hol st er ed t he gun ei t her  as he was knocki ng on t he door  or  when 

Ar t i c answer ed t he door ,  and whi l e he coul d not  be compl et el y 

posi t i ve of  exact l y when,  he knew t hat  he had hol st er ed i t  by 

t he t i me he was si t t i ng wi t h Ar t i c i n t he k i t chen.   Ar t i c 

t est i f i ed t hat  Wagner  had hi s gun out  when he answer ed t he door ,  

but  hol st er ed i t  af t er  t he pol i ce came i n,  bef or e Ar t i c and 

Wagner  had t he conver sat i on i n whi ch Wagner  expl ai ned t he 

r easons f or  t he pol i ce pr esence. 9  The ci r cui t  cour t  di d not  make 

a f i ndi ng as t o when Wagner  hol st er ed hi s gun.  

¶46 Cer t ai nl y,  vol unt ar y consent  i s l ess l i kel y when t he 

def endant  " answer s t he door  t o f i nd of f i cer s wi t h guns dr awn. "   

4 Wayne R.  LaFave,  Sear ch and Sei zur e,  § 8. 2( b) ,  at  63 ( 4t h ed.  

2004) .   However ,  t he f act  t hat  an of f i cer  has a weapon dr awn at  

t he begi nni ng of  an encount er  does not  pr event  t he s i t uat i on 

                                                 
9 Ar t i c ar gues i n hi s br i ef  t hat  " [ w] hen Ar t i c opened t he 

upst ai r s door ,  he saw a gun poi nt ed di r ect l y at  hi m. "   At  hi s 
suppr essi on hear i ng,  Ar t i c di d not  t est i f y t hat  Wagner  had 
poi nt ed hi s weapon at  hi m.   At  hi s t r i al ,  however ,  he t est i f i ed 
t hat  Wagner  poi nt ed hi s weapon at  Ar t i c and t hen hol st er ed i t  
af t er  wal k i ng i n.    
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f r om evol v i ng i nt o somet hi ng non- t hr eat eni ng and r el at i vel y 

congeni al .    

¶47 I n Uni t ed St at es v.  Smi t h,  973 F. 2d 1374 ( 8t h Ci r .  

1992) ,  when t he def endant ' s wi f e opened t he door ,  t he of f i cer s 

dr ew t hei r  weapons and t ol d her  t hey wer e l ooki ng f or  t he 

def endant .   I d.  at  1375.   She al l owed t he of f i cer s t o come 

i nsi de,  and t hey obser ved evi dence t hat  t hey l at er  used t o 

obt ai n a sear ch war r ant .   I d.   The Ei ght h Ci r cui t  uphel d t he 

f i ndi ng t hat  consent  was vol unt ar y,  not i ng t hat  " [ w] hi l e t he 

of f i cer s di d dr aw t hei r  weapons when [ t he def endant ’ s wi f e]  

opened t he door ,  t her e was no evi dence t hat  t hey i mmedi at el y 

demanded ent r y. "   I d.  at  1376.   The cour t  al so not ed t hat  t he 

of f i cer s had a br i ef  conver sat i on wi t h her ,  t hat  she never  

r ef used ent r y,  and t hat  no physi cal  f or ce or  t hr eat s wer e used.   

I d.    

¶48 The f act s her e wei gh mor e s t r ongl y i n f avor  of  

vol unt ar i ness t han t he f act s i n Smi t h.   Wagner  had hi s gun dr awn 

but  hol st er ed i t  bef or e aski ng Ar t i c f or  consent  t o sear ch.   

Li ke t he of f i cer s i n Smi t h,  he di d not  demand ent r y nor  use a 

t hr eat  or  physi cal  f or ce.   Thus,  t he f act  t hat  Wagner  had hi s 

gun dr awn when t he door  was opened does not  out wei gh t he 

subst ant i al  evi dence t hat  t he condi t i ons at  t he t i me of  consent  

wer e congeni al  and non- t hr eat eni ng.   

¶49 Ar t i c compar es t he f act s her e t o t hr ee cases i n whi ch 

of f i cer s had guns dr awn and ent er ed by br eaki ng down a door .   

None of  t hese cases has f act s s i mi l ar  t o t he f act s her e.   I n 

Uni t ed St at es v.  Medl i n,  842 F. 2d 1194,  1196 ( 10t h Ci r .  1988) ,  
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ATF agent s ent er ed t he def endant ' s pr oper t y execut i ng a f eder al  

sear ch war r ant  but  subsequent l y sei zed i t ems beyond t he scope of  

t he war r ant  t hat  t he ATF deput y bel i eved t o be evi dence of  st at e 

l aw vi ol at i ons.   I d.   The cour t  not ed t hat  t he agent s '  guns wer e 

dr awn,  but  emphasi zed t he gener al l y coer ci ve nat ur e of  t hi s 

s i t uat i on:  " As a l ayper son,  under  such ext r eme condi t i ons,  

Medl i n coul d har dl y be expect ed t o di st i ngui sh bet ween t hat  par t  

of  t he sear ch whi ch was aut hor i zed by war r ant ,  and f or  whi ch hi s  

consent  was unnecessar y,  and t hat  par t  of  t he sear ch whi ch was 

unaut hor i zed. "   I d.  at  1198.   The Medl i n s i t uat i on i s unl i ke t he 

s i t uat i on her e,  wher e t he of f i cer s expr essl y t ol d Ar t i c t hey 

l acked a war r ant  and asked f or  per mi ssi on t o sear ch.   

¶50 I n Uni t ed St at es v.  Jones,  641 F. 2d 425,  429 ( 6t h Ci r .  

1981) ,  t he of f i cer s r equest ed t hat  t he r esi dent  open her  door ,  

and when t he r esi dent  r ef used,  t hey began t o k i ck t he door .   The 

r esi dent  al l owed t he of f i cer s i n af t er  t hey began t o k i ck.   I d.   

She ext ended per mi ssi on t o sear ch onl y af t er  t he of f i cer s t ol d 

her  t hey had a " war r ant  f or  Ear l  Jones"  wi t hout  speci f y i ng t hat  

t hey had onl y an ar r est  war r ant ,  not  a war r ant  t o sear ch hi s 

home.   I d.    

¶51 Agai n,  Jones pr esent s a set  of  f act s di f f er ent  f r om 

t hose her e,  wher e t he of f i cer s knocked on t he door  t o Ar t i c ' s 

uni t ,  obt ai ned per mi ssi on t o ent er ,  and r eveal ed t hat  t hey di d 

not  have a war r ant  bef or e r equest i ng consent  t o sear ch.  

¶52 Fi nal l y,  Ar t i c c i t es Uni t ed St at es v.  McI nt osh,  857 

F. 2d 466 ( 8t h Ci r .  1988) .   Al t hough t he f act s of  t hat  case ar e 

not  ent i r el y c l ear ,  i t  does not  appear  t hat  t he of f i cer s asked 
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f or  consent  t o ent er  t he r esi dence.   I nst ead,  when t he r esi dent  

opened t he door ,  t he of f i cer s s i mpl y " st epped i nsi de. "   I d.  at  

467.   The cour t  al so det er mi ned t hat  t he r esi dent  opened t he 

door  " because [ t he of f i cer s]  had weapons dr awn when t hey 

demanded ent r y. "   I d.    

¶53 Her e,  t her e was no t est i mony about  whet her  Ar t i c knew 

t he of f i cer s had weapons dr awn when t hey i ni t i al l y  knocked on 

t he door  t o hi s  uni t .   However ,  t he of f i cer s di d not  " demand 

ent r y. "   The of f i cer s wai t ed f or  Ar t i c when he sai d " j ust  a 

mi nut e, "  and af t er  he answer ed t he door ,  t hey r equest ed 

per mi ssi on t o ent er .    

¶54 Ar t i c al so c i t es Johnson as an exampl e of  a s i t uat i on 

i n whi ch consent  was not  vol unt ar y under  mor e congeni al  

c i r cumst ances t han t hese.   Johnson,  however ,  i s  i napposi t e.   I n 

Johnson,  t he of f i cer  di d not  ask f or  consent ,  as was t he case 

her e;  r at her ,  he t ol d t he def endant  t hat  of f i cer s " wer e goi ng t o 

sear ch t he vehi c l e. "   Johnson,  299 Wi s.  2d 675,  ¶19.   Thi s cour t  

hel d t hat  t he c i r cui t  cour t ' s  f i ndi ng of  consent - i n- f act  was 

cl ear l y er r oneous.   I d.   The cour t  di d not  use t he f act or s 

out l i ned i n Phi l l i ps t o det er mi ne whet her ,  under  t he t ot al i t y of  

t he c i r cumst ances,  consent  was vol unt ar y.    

¶55 Her e,  t he c i r cui t  cour t ' s  f act ual  f i ndi ng t hat  Ar t i c 

gave consent  i s not  c l ear l y er r oneous,  and Johnson does not  

af f ect  t he quest i on of  vol unt ar i ness.  

¶56 The f our t h f act or  i s Ar t i c ' s  r esponse t o t he r equest  

t o sear ch.   An i ni t i al  r ef usal  of  a r equest  t o sear ch wi l l  wei gh 

agai nst  a f i ndi ng of  vol unt ar i ness.   Ki ekhef er ,  212 Wi s.  2d at  
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472.   Her e,  Ar t i c i ni t i al l y  t ol d t he of f i cer s t hat  t hey coul d 

sear ch t he r esi dence.   Al t hough Ar t i c r ef used t o s i gn a wr i t t en 

consent  f or m,  he expl ai ned t hat  he woul d not  s i gn anyt hi ng 

wi t hout  hi s l awyer .   He t hen r eaf f i r med t hat ,  whi l e he woul d not  

s i gn t he consent  f or m,  he was st i l l  per mi t t i ng t he of f i cer s t o 

sear ch.    

¶57 The f act  t hat  Ar t i c r ef used t o pr ovi de wr i t t en consent  

does not  wei gh agai nst  vol unt ar i ness.   Consent  need not  be 

wr i t t en t o be vol unt ar y,  see Vor bur ger ,  255 Wi s.  2d 537,  ¶¶97,  

99,  and r ef usal  t o s i gn a consent  f or m does not  v i t i at e pr i or  

or al  consent ,  Uni t ed St at es v.  Lat t i mor e,  87 F. 3d 647,  651 ( 4t h 

Ci r .  1996) ;  Uni t ed St at es v.  Cast i l l o,  866 F. 2d 1071,  1082 ( 9t h 

Ci r .  1988) . 10  Because Ar t i c i ni t i al l y  gave or al  consent  and t hen 

r eaf f i r med t hat  consent ,  t hi s f act or  wei ghs i n f avor  of  

vol unt ar i ness.  

¶58 The r ecor d al so suggest s t hat  Ar t i c gave t he of f i cer s 

consent  because he bel i eved t hat  i ncr i mi nat i ng evi dence had been 

el i mi nat ed.   I n wei ghi ng vol unt ar i ness,  some cour t s have 

consi der ed " t he def endant ' s bel i ef  t hat  no i ncr i mi nat i ng 

evi dence wi l l  be f ound. "   Uni t ed St at es v.  Si mms,  385 F. 3d 1347,  

1355 ( 11t h Ci r .  2004) ;  Uni t ed St at es v.  Jenson,  462 F. 3d 399,  

406 ( 5t h Ci r .  2006) .   Ar t i c r epl i ed t o Wagner ' s i ni t i al  r equest  

by st at i ng t hat  he want ed t o be st r ai ght f or war d wi t h t he 

                                                 
10 " [ T] he cl ai m t hat  t he subsequent  r ef usal  t o s i gn a 

consent  f or m oper at es t o make t he pr i or  or al  consent  a nul l i t y  
has been r at her  summar i l y r ej ect ed by t he cour t s . "   4 Wayne R.  
LaFave,  Sear ch and Sei zur e,  § 8. 2( f ) ,  at  99 ( 4t h ed.  2004) .  
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of f i cer s and had " not hi ng t o hi de. "   Ar t i c t est i f i ed at  hi s j ur y  

t r i al  t hat ,  as t he pol i ce wer e on t hei r  way,  Gr af t on was wal ki ng 

i nt o t he bat hr oom wi t h suppl i es t o c l ean up spi l l ed cocai ne.   He 

al so t est i f i ed t hat  he t ol d t he of f i cer s " j ust  a mi nut e"  bef or e 

answer i ng t he door  because Gr af t on was di sposi ng of  cocai ne.   By 

t he t i me Ar t i c gave consent ,  Gr af t on had j oi ned Ar t i c and t he 

of f i cer s i n t he k i t chen.   The f act  t hat  Ar t i c bel i eved Gr af t on 

had di sposed of  t he cocai ne suppor t s t he concl usi on t hat  he 

vol unt ar i l y  gave consent  t o sear ch.  

¶59 The f i f t h f act or  l ooks at  t he def endant ' s 

char act er i st i cs,  i ncl udi ng yout h,  l ack of  educat i on,  l ack of  

i nt el l i gence,  physi cal  and emot i onal  condi t i on,  and exper i ence 

wi t h t he pol i ce.   Schneckl ot h,  412 U. S.  at  226;  Phi l l i ps,  218 

Wi s.  2d at  202.   Ar t i c ar gues t hat  " t her e i s no i ndi cat i on i n 

t hi s r ecor d t hat  he was except i onal l y i nt el l i gent  or  ver sed i n 

t he l aw,  or  t hat  he pr evi ousl y had any exper i ence wi t h sear ches 

of  hi s home. "   A per son need not  possess except i onal  

i nt el l i gence,  l egal  knowl edge,  or  exper i ence wi t h l aw 

enf or cement  t o gi ve vol unt ar y consent .   We l ook t o whet her  t her e 

was evi dence " suggest i ng t hat  t he def endant  was par t i cul ar l y 

suscept i bl e t o i mpr oper  i nf l uence,  dur ess,  i nt i mi dat i on,  or  

t r i cker y. "   Phi l l i ps,  218 Wi s.  2d at  202- 03 ( emphasi s added) .   

The r ecor d her e suggest s ot her wi se.   Ar t i c ( DOB:  3- 6- 46)  was 

near l y 60 year s ol d at  t he t i me of  t he sear ch.   Al t hough he 

dr opped out  of  hi gh school ,  he l at er  obt ai ned hi s GED.   He al so 

pr evi ousl y owned a ser vi ce st at i on and r ent al  pr oper t i es.   

Fi nal l y,  he had a pr i or  dr ug convi ct i on and was on ext ended 
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super vi s i on at  t he t i me of  t he sear ch.   Based on t hese 

char act er i st i cs,  t hi s f act or  wei ghs i n f avor  of  vol unt ar i ness.  

¶60 The si xt h f act or  i s whet her  t he of f i cer s i nf or med t he 

def endant  t hat  he coul d r ef use t o consent .   Whi l e not  f at al ,  

t hi s f act or  wei ghs agai nst  vol unt ar i ness.   Schneckl ot h,  412 U. S.  

at  227;  Phi l l i ps ,  218 Wi s.  2d at  203.   Thi s  cour t  and t he Uni t ed 

St at es Supr eme Cour t  have r ef used t o adopt  a r equi r ement  t hat  

of f i cer s must  advi se a per son of  a r i ght  t o r ef use consent .   I n 

Schneckl ot h,  t he Supr eme Cour t  hel d t hat  " i t  woul d be t hor oughl y 

i mpr act i cal  t o i mpose on t he nor mal  consent  sear ch t he det ai l ed 

r equi r ement s of  an ef f ect i ve war ni ng. "   Schneckl ot h,  412 U. S.  at  

231.   Thi s cour t  appl i ed Schneckl ot h i n Phi l l i ps,  hol di ng t hat  

t he St at e i s not  r equi r ed t o demonst r at e whet her  " t he def endant  

knew .  .  .  he coul d r ef use consent . "   Phi l l i ps,  218 Wi s.  2d at  

203.  

¶61 Ther e i s no evi dence i n t he r ecor d t hat  t he of f i cer s 

her e i nf or med Ar t i c he coul d wi t hhol d consent .   Ar t i c di d,  

however ,  r ef use t o s i gn t he wr i t t en consent  agr eement  of f er ed by 

Wagner ,  cr eat i ng a r easonabl e i nf er ence t hat  he was awar e he 

coul d wi t hhol d consent .   Accor di ngl y,  al t hough t hi s f act or  

wei ghs agai nst  a f i ndi ng of  vol unt ar i ness,  i t  does not  wei gh 

heavi l y i nt o our  consi der at i on of  t he t ot al i t y of  t he 

c i r cumst ances.  

¶62 Summi ng up,  we concl ude,  based on t he t ot al i t y of  t he 

c i r cumst ances,  t hat  Ar t i c f r eel y and vol unt ar i l y  gave t he 

of f i cer s consent  t o sear ch hi s uni t .  

B.  At t enuat i on 
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¶63 We next  addr ess whet her  t he sear ch of  Ar t i c ' s  upst ai r s 

r esi dence was suf f i c i ent l y at t enuat ed f r om t he i l l egal  ent r y of  

hi s house t o pur ge t he t ai nt  of  t hat  i l l egal  ent r y.   For  t hi s 

anal ysi s,  we assume t he cour t  of  appeal s was cor r ect  t hat  

war r ant l ess ent r y of  Ar t i c ' s house was i l l egal ——t hat  none of  t he 

c l ear l y del i neat ed except i ons t o t he war r ant  r equi r ement  appl y.  

¶64 Evi dence does not  become " f r ui t  of  t he poi sonous t r ee"  

s i mpl y because i t  woul d not  have come t o l i ght  but  f or  i l l egal  

act i ons by l aw enf or cement .   Wong Sun v.  Uni t ed St at es,  371 U. S.  

471,  487- 88 ( 1963) .   When i l l egal  pol i ce conduct  has been 

est abl i shed,  t he quest i on st i l l  r emai ns whet her  evi dence sought  

t o be suppr essed was obt ai ned " by expl oi t at i on of  t hat  

i l l egal i t y or  i nst ead by means suf f i c i ent l y di st i ngui shabl e t o 

be pur ged of  t he pr i mar y t ai nt . "   I d.  at  488 ( quot i ng Magui r e,  

Evi dence of  Gui l t ,  221 ( 1959) ) .  

¶65 The pur pose of  t he excl usi onar y r ul e i s t o det er  

unl awf ul  conduct  and t o pr eser ve j udi c i al  i nt egr i t y by bar r i ng 

t he use of  evi dence unconst i t ut i onal l y obt ai ned.   Br own,  422 

U. S.  at  599- 600.   Nonet hel ess,  " t he excl usi onar y r ul e has never  

been i nt er pr et ed t o pr oscr i be t he use of  i l l egal l y sei zed 

evi dence i n al l  pr oceedi ngs or  agai nst  al l  per sons. "   I d.  at  600 

( quot i ng Uni t ed St at es v.  Cal andr a,  414 U. S.  338,  348 ( 1974) ) .   

The obj ect  of  at t enuat i on anal ysi s i s " t o mar k t he poi nt  at  

whi ch t he det r i ment al  consequences of  i l l egal  pol i ce act i on 

become so at t enuat ed t hat  t he det er r ent  ef f ect  of  t he 

excl usi onar y r ul e no l onger  j ust i f i es i t s cost . "   I d.  at  609 

( Powel l ,  J. ,  concur r i ng) .  
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¶66 I n Br own,  t he Supr eme Cour t  appl i ed t he r ul e f r om Wong 

Sun t o det er mi ne whet her  a Mi r anda11 war ni ng was suf f i c i ent  t o 

pur ge t he pr i mar y t ai nt  of  an unl awf ul  ar r est .   Br own,  422 U. S.  

at  600- 01.   The Cour t  r ej ect ed a per  se r ul e and hel d t hat  t he 

appl i cat i on of  Wong Sun " must  be answer ed on t he f act s of  each 

case. "   I d.  at  603.   To det er mi ne whet her  t he pr i mar y t ai nt  was 

pur ged,  t he Br own Cour t  l ooked t o t hr ee f act or s:  ( 1)  t he 

t empor al  pr oxi mi t y of  t he ar r est  and t he conf essi on;  ( 2)  t he 

pr esence of  i nt er veni ng ci r cumst ances;  and,  par t i cul ar l y,  ( 3)  

t he pur pose and f l agr ancy of  t he of f i c i al  mi sconduct .   I d.  at  

603- 04.    

¶67 Al t hough Br own speci f i cal l y addr essed a conf essi on 

made af t er  an i l l egal  ar r est ,  t hi s cour t  has appl i ed t he Br own 

f act or s t o t he cont ext  of  an i l l egal  sear ch.   I n St at e v.  

Ander son,  165 Wi s.  2d 441,  477 N. W. 2d 277 ( 1991) ,  t he cour t  

addr essed t he admi ssi bi l i t y  of  evi dence obt ai ned af t er  t wo 

i l l egal  sear ches and " r eaf f i r m[ ed]  t hat  t he Br own anal ysi s i s 

t he pr oper  t est  t o f ol l ow i n at t enuat i on cases. "   I d.  at  447.   

Mor e r ecent l y,  t he cour t  appl i ed t he Br own t hr ee- f act or  

at t enuat i on t est  i n Phi l l i ps and Ri cht er ,  whi ch had f act ual  

s i t uat i ons somewhat  s i mi l ar  t o t he f act s of  t hi s case.  

¶68 I n Phi l l i ps,  t hr ee agent s f r om t he Met r o Dr ug Uni t  of  

t he Raci ne Count y Sher i f f ' s  Depar t ment  went  t o Phi l l i ps '  home t o 

per f or m a " knock and t al k"  encount er  based on i nf or mat i on f r om a 

conf i dent i al  i nf or mant  t hat  Phi l l i ps was i nvol ved i n t he sal e of  

                                                 
11 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  
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mar i j uana.   Phi l l i ps,  218 Wi s.  2d at  185- 86.   When t hey ar r i ved,  

t he agent s saw a man t hey bel i eved t o be Phi l l i ps st andi ng near  

t he r ear  of  hi s r esi dence.   The man wal ked down a st ai r case i nt o 

t he cel l ar .   I d.   One of  t he agent s st ood at  t he t op of  t he 

st ai r wel l  and got  Phi l l i ps '  at t ent i on.   I d.   The agent s t hen 

wal ked down t he st ai r case i nt o t he basement  ar ea i n whi ch 

Phi l l i ps l i ved.   I d.   The agent s di d not  r equest  and never  

obt ai ned per mi ssi on t o ent er  t he basement .   I d.  at  187.   Once 

i nsi de,  however ,  t hey expl ai ned t o Phi l l i ps t he i nf or mat i on t hey 

r ecei ved f r om t he i nf or mant  and t ol d hi m t hat  t hey i nt ended t o 

col l ect  i l l egal  i t ems Phi l l i ps possessed.   I d.   Phi l l i ps wal ked 

i nt o hi s bedr oom,  gave t he i l l egal  i t ems t o t he of f i cer s,  and 

t hen gave t he of f i cer s consent  t o sear ch t he r est  of  t he 

bedr oom.   I d.  at  187- 88.   

¶69 Af t er  hol di ng t hat  Phi l l i ps vol unt ar i l y  gave consent  

f or  t he sear ch,  t hi s cour t  appl i ed t he t hr ee- f act or  Br own 

at t enuat i on t est .   I d.  at  205- 12.   Fi r st ,  i t  not ed t hat  t empor al  

pr oxi mi t y wei ghed agai nst  at t enuat i on because onl y a f ew mi nut es 

had passed f r om t he ent r y,  i d.  at  206,  but  t he cour t  not ed t hat  

t he shor t  t empor al  span was mi t i gat ed by t he condi t i ons 

sur r oundi ng t he sear ch,  i d.  at  206- 07.   Second,  t he cour t  hel d 

t hat  t he shor t  di scussi on bet ween one agent  and Phi l l i ps was a 

s i gni f i cant  meani ngf ul  i nt er veni ng ci r cumst ance,  because i t  

" pr ovi ded t he def endant  wi t h suf f i c i ent  i nf or mat i on wi t h whi ch 

he coul d deci de whet her  t o f r eel y consent  t o t he sear ch of  hi s  

bedr oom. "   I d.  at  208- 09.   Thi r d,  t he cour t  conc l uded t hat  t he 

agent s '  act i v i t y was not  pur posef ul  or  f l agr ant  because t her e 
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was no evi dence of  bad f ai t h,  t hey di d not  uncover  evi dence as a 

r esul t  of  t he i l l egal  ent r y used t o i nf l uence consent ,  and t hey 

di d not  go i nt o t he basement  wi t hout  i ndi v i dual i zed suspi c i on.   

I d.  at  210.   The cour t  al so not ed t hat  t he agent s di d not  ent er  

t he basement  t hr ough t r i cker y or  decept i on,  or  " by br eaki ng 

t hr ough,  unl ocki ng,  or  even openi ng a wi ndow or  door . "   I d.  at  

211.   Accor di ngl y,  t he cour t  concl uded t hat  t he sear ch was 

suf f i c i ent l y at t enuat ed t o pur ge t he t ai nt  of  t he i l l egal  ent r y.   

I d.  at  212.  

¶70 I n Ri cht er ,  t hi s cour t  agai n t ook up t he t hr ee- par t  

Br own at t enuat i on t est .   An of f i cer  was i nvest i gat i ng a br eak-

i n,  and t he vi ct i m t ol d t he of f i cer  t hat  she wi t nessed t he 

i nt r uder  r un i nt o a t r ai l er .   Ri cht er ,  235 Wi s.  2d 524,  ¶3.   The 

of f i cer  went  t o t he t r ai l er ,  obser ved si gns of  f or ced ent r y,  and 

woke up t wo occupant s of  t he t r ai l er  by shi ni ng a f l ashl i ght  i n 

t he wi ndow and announci ng hi s pr esence.   I d. ,  ¶¶4- 5.   The t wo 

peopl e had been sl eepi ng on t he f l oor  of  t he t r ai l er .   They woke 

up and came t o t he door .   I d. ,  ¶6.   The of f i cer  ent er ed t he 

t r ai l er  and woke up Ri cht er ,  t he owner ,  who t ol d t he of f i cer  he 

coul d sear ch t he t r ai l er  f or  t he i nt r uder .   I d. ,  ¶7.   Whi l e 

sear chi ng t he t r ai l er ,  t he of f i cer  di scover ed mar i j uana.   I d. ,  

¶9.  

¶71 Thi s cour t  uphel d t he sear ch on gr ounds t hat  t he ent r y 

was j ust i f i ed by exi gent  c i r cumst ances,  but  went  on t o c l ar i f y 

t he appl i cat i on of  t he at t enuat i on doct r i ne.   I d. ,  ¶¶44- 45.   

Fi r st ,  t he cour t  acknowl edged t he ext r emel y shor t  t empor al  

pr oxi mi t y bet ween t he ent r y and t he sear ch.   I d. ,  ¶46.   I t  t hen 
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not ed t hat  t he f act s t hat  t he of f i cer  was ar med and t hat  he woke 

Ri cht er  f r om a deep sl eep wer e not  " suf f i c i ent l y aggr avat i ng t o 

t r ansf or m t hi s non- t hr eat eni ng,  non- cust odi al  s i t uat i on i nt o one 

whi ch wei ghs agai nst  at t enuat i on. "   I d. ,  ¶47.   Second,  t he cour t  

c l ar i f i ed t hat  meani ngf ul  i nt er veni ng ci r cumst ances coul d exi st  

even t hough t he of f i cer  di d not  i nf or m t he r esi dent  t hat  he di d 

not  have a war r ant  or  t hat  t he r esi dent  was f r ee t o r ef use 

consent .   I d. ,  ¶48.   Thi r d,  t he cour t  f ound t hat  t he of f i cer ' s  

conduct  was not  pur posef ul  or  f l agr ant  because t he i nvest i gat i on 

was not  di r ect ed at  Ri cht er ,  but  r at her  at  a f l eei ng bur gl ar .   

I d. ,  ¶54.   Accor di ngl y,  t he cour t  concl uded t hat ,  even i f  

exi gent  c i r cumst ances wer e not  pr esent ,  Ri cht er ' s consent  was 

suf f i c i ent l y at t enuat ed f r om t he ent r y t o pur ge any t ai nt .   I d. ,  

¶55.  

¶72 We now appl y t he t hr ee Br own at t enuat i on f act or s t o 

t he f act s of  t hi s case.   I n doi ng so,  we exami ne t he t empor al  

pr oxi mi t y of  t he i l l egal  ent r y and t he sear ch,  t he exi st ence of  

meani ngf ul  i nt er veni ng ci r cumst ances,  and t he pur posef ul ness and 

f l agr ancy of  t he pol i ce conduct .   

1.  Tempor al  Pr oxi mi t y 

¶73 The f i r st  Br own f act or  i s t empor al  pr oxi mi t y——t he t i me 

bet ween t he i l l egal  ent r y and t he sear ch.   I n Rawl i ngs v.  

Kent ucky,  448 U. S.  98,  100- 01 ( 1980) ,  a per i od of  45 mi nut es 

passed f r om t he begi nni ng of  an i l l egal  det ent i on t o a 

conf essi on.   The Supr eme Cour t  hel d t hat  " under  t he st r i ct est  of  

cust odi al  condi t i ons such a shor t  l apse of  t i me mi ght  not  

suf f i ce t o pur ge t he i ni t i al  t ai nt , "  but  i t  was necessar y t o 
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exami ne t he nat ur e of  t he condi t i ons.   I d.  at  107.   The Cour t  

hel d t hat  t he " congeni al  at mospher e"  out wei ghed t he r el at i vel y 

shor t  t i me per i od.   I d.  at  108.   I n bot h Phi l l i ps and Ri cht er ,  

t he t empor al  pr oxi mi t y was onl y a mat t er  of  mi nut es.   However ,  

t he non- cust odi al  and non- t hr eat eni ng nat ur e of  t he s i t uat i ons 

i n t hose cases mi t i gat ed t he i mpact  of  t he shor t  t i me per i od.  

¶74 I n t he pr esent  case,  t he cour t  of  appeal s anal yzed t he 

t empor al  pr oxi mi t y f act or  and det er mi ned t hat  t he l apse i n t i me 

bet ween t he i l l egal  ent r y and t he r equest  f or  consent  was " mor e 

t han t he f ew mi nut es pr esent "  i n Phi l l i ps.   Ar t i c,  316 

Wi s.  2d 133,  ¶25.   The cour t  st at ed t hat  " t he number  of  event s 

t hat  t r anspi r ed f r om t he ent r y——st ar t  of  t he sear ch downst ai r s,  

knocki ng at  t he upst ai r s door ,  wai t i ng,  ent r y  upst ai r s,  mor e 

wai t i ng and t al k i ng at  t he k i t chen t abl e——const i t ut e a 

s i gni f i cant  t empor al  di st ance f r om t he unl awf ul  downst ai r s 

ent r y. "   I d.  

¶75 Eval uat i ng t empor al  pr oxi mi t y ent ai l s a " measur ement  

of  t he i nt er veni ng t i me. "   Phi l l i ps,  218 Wi s.  2d at  213.   How 

much t i me passed bet ween one event  and anot her ?  We t hi nk i t  i s  

l i kel y t hat  mor e t i me passed bet ween t he i l l egal  ent r y and t he 

r equest  f or  consent  i n t hi s case t han t he t i me t hat  passed i n 

ei t her  Phi l l i ps or  Ri cht er .   However ,  t he amount  of  t i me t hat  

passed shoul d not  be over st at ed.   Admi t t edl y,  i t  was r el at i vel y 

br i ef .   The passage of  t i me i s i mpor t ant ,  but  t i me i s not  

necessar i l y  of  t he essence when i t  i s  out wei ghed by ot her  

f act or s i n an at t enuat i on anal ysi s.  
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¶76 Her e,  t he r ecor d does not  pr ovi de t he exact  t i me 

per i od f r om t he i l l egal  ent r y t o t he subsequent  consent  t o 

sear ch.   Af t er  br eaki ng i n t he f r ont  door s,  t he of f i cer s secur ed 

t he f i r st  f l oor  of  t he r esi dence.   Ther e was no cl ear  i ndi cat i on 

of  how l ong t hi s t ook.   The of f i cer s t hen pr oceeded up t he 

st ai r s wher e t hey knocked,  wai t ed a shor t  per i od of  t i me f or  

Ar t i c t o answer ,  t hen ent er ed t he r esi dence wi t h per mi ssi on.   

They t hen wai t ed f or  Gr af t on t o get  dr essed and ent er  t he 

k i t chen.   I t  was " ver y shor t l y  t her eaf t er "  t hat  Wagner  asked 

Ar t i c f or  consent .   Ther ef or e,  al t hough t he t i me span i s 

uncl ear ,  i t  appear s f r om t he r ecor d t hat  i t  was not  mor e t han 

about  f i ve mi nut es.   Thi s shor t  t empor al  pr oxi mi t y wei ghs 

agai nst  a f i ndi ng of  at t enuat i on.  

¶77 I n t hi s case,  as i n Rawl i ngs,  Phi l l i ps,  and Ri cht er ,  

ot her  c i r cumst ances mi t i gat e t he shor t  t i me span.   I n Rawl i ngs,  

t he Supr eme Cour t  f ound congeni al  condi t i ons t o be a mi t i gat i ng 

f act or  even t hough t he of f i cer s det ai ned t he r esi dent s whi l e 

ot her  of f i cer s obt ai ned a sear ch war r ant .   Rawl i ngs,  448 U. S.  at  

107- 08.   I n bot h Phi l l i ps and Ri cht er ,  t hi s cour t  consi der ed t he 

f act  t hat  t he condi t i ons wer e non- cust odi al  when wei ghi ng t he 

shor t  t empor al  pr oxi mi t y.   Phi l l i ps,  218 Wi s.  2d at  207;  

Ri cht er ,  235 Wi s.  2d 524,  ¶47.    

¶78 Her e,  nei t her  Ar t i c nor  Gr af t on was i n cust ody.   

Wagner  di spl ayed a weapon at  t he begi nni ng of  t he encount er ,  but  

hol st er ed i t  shor t l y af t er war d.   For  t he r easons di scussed 
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ear l i er , 12 t he evi dence suggest s t hat  t he i nci dent  evol ved i nt o a 

r el at i vel y congeni al  and non- t hr eat eni ng encount er ,  cul mi nat i ng 

i n Ar t i c and Wagner  di scussi ng " f ami l y and st uf f "  whi l e s i t t i ng 

at  t he k i t chen t abl e.   Ther ef or e,  whi l e t he shor t  t empor al  

pr oxi mi t y does wei gh agai nst  at t enuat i on,  i t s  i mpact  i s 

mi t i gat ed by t he congeni al  and non- t hr eat eni ng condi t i ons at  t he 

t i me of  consent .  

2.  I nt er veni ng Ci r cumst ances 

¶79 The second Br own f act or  i s t he pr esence or  absence of  

meani ngf ul  i nt er veni ng ci r cumst ances.   Thi s f act or  concer ns 

whet her  t he def endant  act ed " of  f r ee wi l l  unaf f ect ed by t he 

i ni t i al  i l l egal i t y. "   Rawl i ngs,  448 U. S.  at  108 ( quot i ng Br own,  

442 U. S.  at  603) . 13  I n bot h Phi l l i ps and Ri cht er ,  s i gni f i cant  

i nt er veni ng ci r cumst ances exi st ed based on f or t hr i ght  

conver sat i ons t hat  of f i cer s had wi t h t he peopl e who gave 

consent .   I n Ber mudez and Ki ekhef er ,  however ,  t he cour t  of  

appeal s r ef used t o f i nd meani ngf ul  i nt er veni ng ci r cumst ances 

wher e t he of f i cer s made unannounced ent r i es t hat  i mpr oper l y 

sur pr i sed,  f r i ght ened,  or  conf used t he def endant s.   Ber mudez,  

221 Wi s.  2d at  355;  Ki ekhef er ,  212 Wi s.  2d at  482- 83.   Thus,  i n 

                                                 
12 I n exami ni ng t he nat ur e of  t he condi t i ons,  we not e t hat  

whi l e t he anal yses of  at t enuat i on and vol unt ar i ness " over l ap t o 
a consi der abl e degr ee,  t hey addr ess separ at e const i t ut i onal  
val ues and t hey ar e not  al ways cot er mi nous. "   Phi l l i ps,  218 
Wi s.  2d at  205 n. 9 ( quot i ng Uni t ed St at es v.  Mel endez- Gar ci a,  28 
F. 3d 1046,  1054 ( 10t h Ci r .  1994) ) .  

13 I n Rawl i ngs,  t he suf f i c i ent l y unt ai nt ed act  of  f r ee wi l l  
was t he def endant ' s spont aneous admi ssi on t hat  dr ugs f ound i n 
anot her  per son' s pur se wer e act ual l y hi s.   I d.  
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addr essi ng t hi s  i ssue,  we l ook t o whet her  t he of f i cer s  

" expl oi t [ ed]  t hei r  unl awf ul  ent r y .  .  .  by sur pr i s i ng or  

mi sl eadi ng t he def endant  i nt o consent i ng t o t he sear ch. "   

Phi l l i ps,  218 Wi s.  2d at  209.  

¶80 The r ecor d her e demonst r at es t he exi st ence of  

meani ngf ul  i nt er veni ng ci r cumst ances f ol l owi ng t he i l l egal  ent r y 

on t he gr ound f l oor .  

¶81 Fi r st ,  t he cour t  of  appeal s concl uded t hat  t he most  

meani ngf ul  i nt er veni ng ci r cumst ance was " t he consensual  openi ng 

of  t he door  by Ar t i c. "   Ar t i c,  316 Wi s.  2d 133,  ¶26.   " Even 

Ar t i c ' s ver si on of  event s agr ees t hat  t he pol i ce wai t ed af t er  

knocki ng and i dent i f y i ng t hemsel ves. "   I d.   Ar t i c " admi t s t hat  

he t hen opened t he door  t o t he pol i ce.   They di d not  f or ce ent r y 

or  t hr eat en t o ent er .   They knocked and wai t ed. "   I d.  

¶82 Thi s r ecor d does not  suppor t  Ar t i c ' s pr esent  ar gument  

t hat  Det ect i ve Wagner  made a " demand t o open t he door . "    

¶83 Put t i ng t he pol i ce ent r y i nt o cont ext ,  Ar t i c t est i f i ed 

at  t r i al  t hat  he wat ched t he vi deo moni t or  and saw t he pol i ce at  

hi s f r ont  door .   He was t her ef or e not  sur pr i sed when an of f i cer  

knocked on t he door  of  t he second- f l oor  uni t .   Ar t i c was 

pr epar ed,  and he bought  t i me by r epl y i ng " j ust  a mi nut e. "   He 

opened t he door  and,  upon r equest ,  gave Det ect i ve Wagner  and a 

col l eague per mi ssi on t o come i n.   

¶84 Second,  begi nni ng wi t h t he knock on t he upst ai r s  door ,  

t he pol i ce made accommodat i ons.   They wai t ed f or  Ar t i c t o open 

t he door .  Wagner  qui ckl y hol st er ed hi s weapon.   The of f i cer s 

wai t ed f or  Wi nni e Gr af t on t o get  dr essed and come i nt o t he 
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k i t chen.   The pol i ce di d not  f r i sk Ar t i c or  Gr af t on.   They di d 

not  see any i ncr i mi nat i ng evi dence i n pl ai n v i ew and t hey di d 

not  f i nd t he v i deo moni t or  unt i l  l at er .   Consequent l y,  t hey di d 

not  t r eat  Ar t i c as a suspect  or  chal l enge hi s f ai l ur e t o r espond 

t o t hei r  l oud " knock and announce"  at  t he f r ont  door .   Over al l ,  

t hey made a concer t ed ef f or t  t o di f f use a t ense si t uat i on.  

¶85 To const i t ut e suf f i c i ent  i nt er veni ng ci r cumst ances,  

t he i nt er i m f act s or  evi dence must  show a " di scont i nui t y bet ween 

t he i l l egal  [ ent r y]  and t he consent  such t hat  t he or i gi nal  

i l l egal i t y i s weakened and at t enuat ed. "   Uni t ed St at es v.  

Gr egor y,  79 F. 3d 973,  980 ( 10t h Ci r .  1996) .   I n t hi s case,  Ar t i c  

wat ched t he i l l egal i t y on a moni t or  and r esponded wi t h cool  

sangf r oi d,  del ayi ng pol i ce ent r y and del ayi ng any i nvest i gat i on 

unt i l  t he ar r i val  of  Gr af t on,  whi l e or chest r at i ng t he 

dest r uct i on of  i ncr i mi nat i ng evi dence.   He and Gr af t on t hen 

engaged of f i cer s i n a congeni al  conver sat i on.  

¶86 Thi r d,  t her e wer e t wo si des t o t he conver sat i on,  wi t h 

each si de pl ayi ng a r ol e.   The of f i cer s expl ai ned what  had 

t r anspi r ed:  t hei r  pr esence i n t he ar ea,  t he ar r est  of  Ar t i c ' s 

son wi t h a l ar ge amount  of  cocai ne i mmedi at el y af t er  he was seen 

l eavi ng t he house,  t hei r  desi r e t o know i f  hi s son had l ef t  any 

cocai ne behi nd,  t hei r  l ack of  a sear ch war r ant .   Ther e was 

not hi ng decept i ve i n t hei r  i nf or mat i on,  al t hough Ar t i c must  have 

bel i eved t he pol i ce suspect ed mor e.   For  hi s  par t ,  Ar t i c sai d he 

coul d not  r emember  when he had l ast  seen hi s son,  coul d not  

bel i eve hi s son woul d be i nvol ved i n dr ugs at  hi s house,  and was 

wi l l i ng t o consent  t o sear ch because he had not hi ng t o hi de.   
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Ar t i c di d not  at t empt  t o wi t hhol d what  of f i cer s easi l y coul d 

have di scover ed and per haps al r eady knew:  t hat  he was on 

super vi s i on f or  a pr i or  of f ense.   I n shor t ,  Ar t i c had t he 

pr esence of  mi nd t o del ay t he pol i ce t wi ce,  see t hat  evi dence 

was dest r oyed,  l i e t o t he pol i ce,  and decl i ne t o s i gn any 

wr i t t en consent  t o sear ch.  

¶87 I n one sense,  t he congeni al  conver sat i on pr ovi ded 

Ar t i c wi t h suf f i c i ent  i nf or mat i on t o " deci de whet her  t o f r eel y  

consent  t o t he sear ch. "   Ri cht er ,  235 Wi s.  2d 524,  ¶50 ( quot i ng 

Phi l l i ps,  218 Wi s.  2d at  208- 09) .   I n anot her  sense,  however ,  

Ar t i c made a st r at egi c deci s i on,  ski l l f ul l y  pl ay i ng t he hand he 

was deal t  and consent i ng t o a sear ch i n t he mi st aken bel i ef  t hat  

pol i ce woul d no l onger  be abl e t o f i nd i ncr i mi nat i ng evi dence.  

¶88 The i nt er veni ng ci r cumst ances i n t hi s case ar e mor e 

si gni f i cant  t han t hose i n ei t her  Phi l l i ps or  Ri cht er  because t he 

of f i cer s i n t hose cases made ent r y di r ect l y i nt o t he r esi dence 

t hat  t hey ul t i mat el y r ecei ved consent  t o sear ch.   I n cont r ast ,  

t he i l l egal  ent r y her e occur r ed i n t he f i r st - f l oor  uni t .   

¶89 The r ecor d demonst r at es t hat  Ar t i c ' s upst ai r s uni t  was 

separ at e f r om t he downst ai r s uni t  and t hat  t he upst ai r s uni t  was 

hi s cur r ent  r esi dence.   Ar t i c expl ai ned t hat  he " l i ved on t he 

second f l oor "  and t hat  at  t he t i me of  t he sear ch,  bot h Mat t hew 

and Gr af t on wer e " l i v i ng downst ai r s. "   Ther ef or e,  t he of f i cer s '  
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deci s i on t o knock and announce at  t he upst ai r s door  const i t ut es 

a s i gni f i cant  i nt er veni ng ci r cumst ance. 14 

¶90 Fi nal l y,  Ar t i c ' s counsel  suggest s t hat  t hi s case i s 

anal ogous t o Ber mudez i n t hat  Ar t i c must  have been " sur pr i sed,  

f r i ght ened,  or  conf used"  when t he of f i cer s ar r i ved at  hi s door .   

But  Ar t i c ' s t est i mony suggest s ot her wi se.   Ar t i c t est i f i ed t hat  

he woke up t o a l oud t hump.   He saw peopl e k i cki ng at  hi s f r ont  

door  t hr ough t he moni t or  f or  hi s c l osed- ci r cui t  camer a,  and he 

suspect ed t hey wer e t he pol i ce because of  t he car s out si de.   

Ar t i c sai d t hat  af t er  t he of f i cer s ent er ed t he home,  he hear d 

Gr af t on f umbl i ng wi t h somet hi ng i n t he bat hr oom and war ned her  

t hat  t he pol i ce wer e on t hei r  way.   He t hen del i ber at el y del ayed 

answer i ng t he door  t o gi ve Gr af t on mor e t i me t o di spose of  

cocai ne.   Whi l e Gr af t on was i n t he bat hr oom,  Ar t i c appr oached 

t he door  t o hi s uni t  t o meet  t he pol i ce t her e.   Al t hough he 

t est i f i ed t hat  he " pani cked, "  t he r ecor d does not  suppor t  t he 

concl usi on t hat  Ar t i c was sur pr i sed,  f r i ght ened,  or  conf used by 

t he pol i ce pr esence i n a way t hat  woul d di mi ni sh t he 

meani ngf ul ness of  t he i nt er veni ng ci r cumst ances.  

3.  Pur posef ul ness and Fl agr ancy of  t he Pol i ce Conduct  

¶91 The t hi r d Br own f act or  i s t he pur posef ul ness and 

f l agr ancy of  t he pol i ce conduct .   Thi s f act or  i s  " par t i cul ar l y"  

i mpor t ant  because i t  goes t o t he hear t  of  t he excl usi onar y 

                                                 
14 Even i f  t he upst ai r s wer e not  a separ at e r esi dence,  i t  i s  

r el evant  t hat  t he of f i cer s t r eat ed i t  as such.   Wagner  t est i f i ed 
t hat  he knocked and announced at  t he upper  door  because he " was 
unsur e i f  t hi s was a dupl ex wher e t her e was t wo separ at e 
r esi dences. "    
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r ul e' s obj ect i ve of  det er r i ng unl awf ul  pol i ce conduct .   

Phi l l i ps,  218 Wi s.  2d at  209 ( c i t i ng Br own,  422 U. S.  at  604) .   

I n Br own,  t he Cour t  det er mi ned t hat  an i l l egal  det ent i on was 

pur posef ul  because t he det ect i ves ar r est ed t he def endant  " i n t he 

hope t hat  somet hi ng mi ght  t ur n up, "  i n a manner  t hat  " [ gave]  t he 

appear ance of  havi ng been cal cul at ed t o cause sur pr i se,  f r i ght ,  

and conf usi on. "   Br own,  422 U. S.  at  605.   Pol i ce conduct  may be 

pur posef ul  or  f l agr ant  i f  " t he i mpr opr i et y of  t he of f i c i al ' s  

mi sconduct  was obvi ous or  t he of f i c i al  knew,  at  t he t i me,  t hat  

hi s conduct  was l i kel y unconst i t ut i onal  but  engaged i n i t  

never t hel ess. "   Uni t ed St at es v.  Car t er ,  573 F. 3d 418,  425 ( 7t h 

Ci r .  2009)  ( quot i ng Uni t ed St at es v.  Si mpson,  439 F. 3d 490,  496 

( 8t h Ci r .  2006) .   Thi s cour t  has consi der ed " whet her  t her e i s 

evi dence of  some degr ee of  bad f ai t h expl oi t at i on of  t he 

s i t uat i on on t he par t  of  t he of f i cer . "   Ri cht er ,  235 

Wi s.  2d 524,  ¶53.  Conver sel y,  " cour t s f r equent l y hesi t at e t o 

f i nd t hat  an of f i cer ' s v i ol at i on of  t he l aw was ' pur posef ul '  or  

' f l agr ant '  when t he of f i cer  br oke t he l aw act i ng i n good f ai t h. "   

Uni t ed St at es v.  Washi ngt on,  387 F. 3d 1060,  1075 ( 9t h Ci r .  

2004) .   

¶92 I n t hi s case,  t he of f i cer s ent er ed t he house based 

upon t hei r  bel i ef  t hat  exi gent  c i r cumst ances exi st ed.   Thei r  

bel i ef  i n exi gent  c i r cumst ances was based,  i n t ur n,  on 

obser vat i ons t hat  Det ect i ve Davi l a made f r om wi t hi n t he 

cur t i l age of  Ar t i c ' s r esi dence.   Accor di ngl y,  we must  exami ne 

t he nat ur e of  Davi l a' s pr esence i n t he cur t i l age.  
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¶93 Cur t i l age i s t he l and i mmedi at el y sur r oundi ng a house.   

Ol i ver  v.  Uni t ed St at es,  466 U. S.  170,  178,  180 ( 1984) .   Because 

cur t i l age i s " t he ar ea t o whi ch ext ends t he i nt i mat e act i v i t y 

associ at ed wi t h t he ' sanct i t y of  a man' s home and t he pr i vaci es 

of  l i f e, ' "  i t  i s  consi der ed par t  of  t he home i t sel f  under  Four t h 

Amendment  anal ysi s.   I d.  at  180 ( Powel l ,  J. ,  concur r i ng) .   The 

cur t i l age i s def i ned by f act or s t hat  det er mi ne " whet her  an 

i ndi v i dual  r easonabl y may expect  t hat  an ar ea i mmedi at el y 

adj acent  t o t he home wi l l  r emai n pr i vat e. "   I d.   The exi st ence 

of  a f ence i s an i mpor t ant  f act or  i n del i neat i ng t he cur t i l age 

of  a home.   Uni t ed St at es v.  Dunn,  480 U. S.  294,  301 n. 4 ( 1987) ;  

Mar t wi ck,  231 Wi s.  2d 801,  ¶37 ( not i ng t hat  t he owner  di d not  

er ect  a f ence when det er mi ni ng t hat  pl ant s wer e not  wi t hi n t he 

cur t i l age of  t he home) .  

¶94 I n t hi s case,  t he f enced- i n ar ea i mmedi at el y adj acent  

t o t he back of  Ar t i c ' s house must  be r egar ded as cur t i l age.   The 

gener al  r ul e i s t hat  l aw enf or cement  may not  sear ch t hi s ar ea of  

a pr i vat e r esi dence wi t hout  " a sear ch war r ant  ( or  some except i on 

t o t he war r ant  r equi r ement ) . "   Si eber t  v.  Sever i no,  256 F. 3d 

648,  654 ( 7t h Ci r .  2001) .   Her e,  Det ect i ve Davi l a di d not  have a 

war r ant  t o ent er  t he f enced- i n ar ea t o posi t i on her sel f  near  t he 

r ear  door .   She di d not  know whet her  anyone was i n t he house.   

Consequent l y,  she di d not  have pr obabl e cause t o bel i eve t hat  

someone woul d t r y t o escape f r om t he house.  

¶95 Never t hel ess,  we r ecogni ze t hat  of f i cer s may somet i mes 

ent er  cur t i l age t o f ur t her  a " l egi t i mat e l aw enf or cement  

obj ect i ve"  when t he r est r i ct i on upon a per son' s pr i vacy i s 
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l i mi t ed.   Uni t ed St at es v.  West on,  443 F. 3d 661,  667 ( 8t h Ci r .  

2006) .   The of f i cer ' s r eason f or  ent er i ng t he cur t i l age must  be 

" unconnect ed wi t h a sear ch of  t he pr emi ses di r ect ed agai nst  t he 

accused. "   Uni t ed St at es v.  Br adshaw,  490 F. 2d 1097,  1100 ( 4t h 

Ci r .  1974) ;  see al so Uni t ed St at es v.  Tayl or ,  458 F. 3d 1201,  

1204 ( 11t h Ci r .  2006) .   An of f i cer  may,  f or  exampl e,  come wi t hi n 

t he cur t i l age i n or der  t o ser ve ci v i l  pr ocess on t he homeowner .   

Uni t ed St at es v.  Rai nes,  243 F. 3d 419,  421 ( 8t h Ci r .  2001) .   

Some cour t s have al so def i ned an except i on per mi t t i ng of f i cer s  

t o ent er  t he cur t i l age when engagi ng i n a " knock and t al k"  

i nvest i gat i on.   See Har dest y v.  Hambur g Twp. ,  416 F. 3d 646,  654 

( 6t h Ci r .  2006) ;  see al so Uni t ed St at es v.  Tr oop,  514 F. 3d 405,  

410 ( 5t h Ci r .  2008)  ( hol di ng t hat  a " knock and t al k"  i s  a 

" r easonabl e i nvest i gat i ve t ool  when of f i cer s seek t o gai n an 

occupant ' s consent  t o sear ch or  when of f i cer s r easonabl y suspect  

cr i mi nal  act i v i t y" ) .   Sever al  cour t s have ext ended t hi s 

except i on t o per mi t  of f i cer s t o ent er  t he back yar d i n sear ch of  

a homeowner  when nobody answer s t he f r ont  door . 15  

¶96 I n t hi s case,  Det ect i ve Davi l a' s pur pose f or  ent er i ng 

t he cur t i l age was not  t o sear ch t he ar ea or  i nvest i gat e t he back 

                                                 
15 These cour t s i ncl ude t he Thi r d,  Four t h,  Si xt h,  Ei ght h,  

and Ni nt h Ci r cui t s.   See Har dest y v.  Hambur g Townshi p,  461 F. 3d 
646,  664 ( 6t h Ci r .  2007) ;  Est at e of  Smi t h v.  Mar asco,  318 F. 3d 
497,  520- 21 ( 3d Ci r .  2003) ;  Uni t ed St at es v.  Hammet t ,  236 F. 3d 
1054,  1060 ( 9t h Ci r .  2001) ;  Uni t ed St at es v.  Ander son,  552 F. 2d 
1296,  1300 ( 8t h Ci r .  1977) ;  Uni t ed St at es v.  Br adshaw,  490 F. 2d 
1097,  1101 ( 4t h Ci r .  1974) .  
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of  t he house but  t o pr event  any per son i n t he house f r om t r y i ng 

t o escape.  

¶97 Det ect i ve Davi l a' s ent r y i nt o t he cur t i l age of  Ar t i c ' s 

house was not  per mi t t ed by t he Four t h Amendment  on t he basi s of  

i nf or mat i on she had at  t he t i me.   However ,  we ar e not  r equi r ed 

t o det er mi ne t hat  her  pr esence i n t he f enced- i n por t i on of  

Ar t i c ' s back yar d was l awf ul  or  t hat  her  obser vat i ons t her e 

per mi t t ed ot her  of f i cer s t o br eak i n t he f r ont  door  based on 

exi gent  c i r cumst ances as a pr er equi s i t e t o our  concl usi on t hat  

pol i ce conduct  was not  " f l agr ant "  or  " pur posef ul . "   Secur i ng t he 

r ear  door  by ent er i ng t he cur t i l age was not ,  under  t he 

c i r cumst ances,  f l agr ant  conduct .   Ent er i ng t he cur t i l age 

advanced a l egi t i mat e l aw enf or cement  obj ect i ve——secur i ng t he 

pr emi ses i n pr epar at i on f or  an ant i c i pat ed sear ch war r ant  and 

pr event i ng an escape i f  someone i n t he house t r i ed t o escape——

wi t hout  an undue i nvasi on of  pr i vacy.   See Uni t ed St at es v.  

Scheet s,  188 F. 3d 829,  840 ( 7t h Ci r .  1999)  ( c i t i ng Segur a v.  

Uni t ed St at es,  468 U. S.  796,  810 ( 1984) )  ( " Law enf or cement  

of f i cer s may sei ze an ar ea t o avoi d t he dest r uct i on or  r emoval  

of  evi dence when pr obabl e cause t o sear ch t he ar ea exi st s. " ) ;  

Uni t ed St at es v.  Rui z- Est r ada,  312 F. 3d 398,  404 ( 8t h Ci r .  2002)  

( " The act  of  secur i ng [ an]  apar t ment  whi l e awai t i ng a sear ch 

war r ant  compor t s wi t h t he Four t h Amendment . " ) .  

¶98 When Det ect i ve Davi l a not i ced t he upst ai r s l i ght  go 

out  as pol i ce announced t hei r  pr esence at  t he f r ont  door ,  and 

when she hear d t he phone r i ngi ng and scur r y i ng movement  i nsi de 

t he house,  she dr ew t he r easonabl e i nf er ence t hat  t he occupant s 
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of  t he house di d not  wi sh t o be seen and coul d ver y wel l  be 

i nvol ved i n t r y i ng t o dest r oy evi dence.   Whi l e t he r esul t i ng 

ent r y t hr ough t he f r ont  door  was i l l egal ,  i t  was nei t her  

i l l ogi cal  nor  unnat ur al  under  t he c i r cumst ances.  

¶99 Once Davi l a r el ayed her  i nf or mat i on t o t he ot her  

of f i cer s,  t hose of f i cer s act ed on a r easonabl e bel i ef  t hat  

evi dence mi ght  be dest r oyed.   They had r eason t o bel i eve dr ugs 

wer e i n t he r esi dence based on t he f act  t hat  Rob had l ef t  t he 

r esi dence moment s bef or e hi s ar r est .   Wagner  obser ved a camer a 

near  t he f r ont  door  of  t he house,  whi ch was char act er i st i c of  

houses he had i nvest i gat ed f or  dr ugs and dr ug of f enses. 16   

Wagner  knocked and announced l oudl y enough t hat  Ar t i c coul d hear  

hi m.   At  t hi s poi nt ,  Davi l a r el ayed her  obser vat i ons about  t he 

l i ght  t ur ni ng of f ,  phone r i ngi ng,  and scur r y i ng f oot st eps on t he 

st ai r s.   Wagner  t est i f i ed t hat  t he of f i cer s '  f or ced ent r y was 

based upon t hei r  bel i ef  t hat  evi dence was bei ng dest r oyed,  and 

not hi ng i n t he r ecor d suggest s t hat  t hi s bel i ef  was not  genui ne.   

The f act  t hat  Davi l a' s obser vat i ons wer e made unl awf ul l y f r om 

wi t hi n t he cur t i l age r ender ed t he of f i cer s '  subsequent  ent r y 

i l l egal ,  but  i t  di d not  make t he ent r y pur posef ul  or  f l agr ant  

f or  t he pur poses of  at t enuat i on anal ysi s.  

¶100 The of f i cer s di d not  ent er  t he house af t er  Rob' s 

ar r est  because t hey wer e t ar get i ng hi s f at her .   Davi l a di d not  

                                                 
16 The ci r cui t  cour t  f ound t hat  t he pr esence of  t he camer a,  

coupl ed wi t h Rob' s ar r est  and t he i nf or mat i on pr ovi ded by t he 
conf i dent i al  i nf or mant ,  hei ght ened t he of f i cer s '  suspi c i on t hat  
dr ugs may have been i n t he home.    
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go t o t he back of  t he house t o sear ch f or  evi dence agai nst  hi m.   

Thi s was not  a c i r cumst ance i n whi ch she " went  i n mer el y t o see 

i f  t her e was anyt hi ng wor t h get t i ng a war r ant  f or . "   Mur r ay v.  

Uni t ed St at es,  487 U. S.  533,  540 n. 2.   Event s pl ayed out  i n an 

unexpect ed f ashi on.   Si mi l ar  t o Ri cht er ,  wher e t he of f i cer  was 

pur sui ng a f l eei ng bur gl ar ,  t her e was no evi dence " t hat  [ t he 

of f i cer ]  ent er ed Ri cht er ' s home wi t h ul t er i or  mot i ves,  t o 

under mi ne Ri cht er ' s r i ght s,  t o pr essur e hi m t o consent ,  or  t o 

ot her wi se expl oi t  t he s i t uat i on i n hopes of  f i ndi ng evi dence 

agai nst  Ri cht er . "   Ri cht er ,  235 Wi s.  2d 524,  ¶54.    

¶101 Ar t i c compar es t he f act s of  t hi s  case t o Ber mudez,  i n 

whi ch t he cour t  of  appeal s hel d t hat  " t he f act s suggest [ ed]  an 

or chest r at ed at t empt  t o col l ect  f ur t her  i ncr i mi nat i ng evi dence. "   

Ber mudez,  221 Wi s.  2d at  357.   I n Ber mudez,  however ,  t he f act s 

wer e i nconsi st ent  wi t h t he of f i cer s '  st at ed pur pose f or  t he 

ent r y. 17  I d.  at  356- 57.   That  i s not  t he case her e.  

¶102 Not hi ng i n t he r ecor d suggest s t he of f i cer s act ed i n 

bad f ai t h or  under  a pr et ext .   The of f i cer s t est i f i ed 

ext ensi vel y r egar di ng t hei r  i ni t i al  i nvest i gat i on,  and t he 

pol i ce pr esence was consi st ent  wi t h t hese act i v i t i es.   Al t hough 

t he obser vat i ons suppor t i ng t hei r  bel i ef  i n exi gent  

                                                 
17 Speci f i cal l y,  t he cour t  of  appeal s hel d t hat  i t  was 

" di s i ngenuous f or  t he of f i cer s i nvol ved t o t est i f y t hat  t hei r  
onl y pur pose i n goi ng t o t he mot el  r oom was t o i nf or m [ t he 
def endant ' s wi f e]  t hat  her  husband had been ar r est ed. "   
Ber mudez,  221 Wi s.  2d at  356.   The cour t  concl uded t hat  t he 
of f i cer s '  subsequent  act i ons r eveal ed t hei r  " ul t er i or  mot i ve. "   
I d.  
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c i r cumst ances wer e made i l l egal l y,  t he of f i cer s '  behavi or  upon 

ent er i ng t he r esi dence was consi st ent  wi t h t hei r  goal  of  

pr event i ng t he dest r uct i on of  evi dence.   Fur t her mor e,  t hey wer e 

speci f i cal l y i nvest i gat i ng Ar t i c ' s son,  not  Ar t i c hi msel f .   They 

di d not  know t hat  Ar t i c was a r esi dent  of  t he bui l di ng and,  i n 

f act ,  wer e sur pr i sed t o encount er  hi m. 18 

¶103 Fi nal l y,  Ar t i c ar gues t hat  t he of f i cer s '  i l l egal  

act i v i t y was pur posef ul  and f l agr ant  because t he of f i cer s f or ced 

ent r y i nt o t he house.   He r el i es on l anguage i n Phi l l i ps not i ng 

t hat  t he agent s i n t hat  case di d not  gai n ent r y by " br eaki ng 

t hr ough,  unl ock i ng,  or  even openi ng a wi ndow or  door . "   

Phi l l i ps,  218 Wi s.  2d at  211.   Al t hough t he f act  t hat  t he 

of f i cer s f or ced ent r y cer t ai nl y makes t hei r  ent r y mor e f l agr ant  

t han i t  woul d be i f  t hey had si mpl y opened a door ,  t he f l agr ancy 

i s mi t i gat ed by t he f act  t hat  t he of f i cer s f or ced ent r y i nt o t he 

bui l di ng gener al l y,  not  i nt o Ar t i c ' s upst ai r s l i v i ng quar t er s.  

¶104 Ar t i c c i t es Uni t ed St at es v.  Robel es- Or t ega,  348 F. 3d 

679 ( 7t h Ci r .  2003) ,  whi ch i s i nst r uct i ve on t hi s poi nt .   I n 

Robel es- Or t ega,  t he Sevent h Ci r cui t  f ound t he of f i cer s '  act i v i t y 

f l agr ant  wher e t hey " l i t er al l y br oke down t he door ,  wi t hout  

exi gent  c i r cumst ances and wi t hout  a war r ant ,  and at  l east  f i ve 

                                                 
18 Wagner  t est i f i ed t hat  when Ar t i c answer ed t he door ,  

Wagner  " was sur pr i sed because he seemed l i ke an el der l y 
gent l eman,  and I  wasn' t  sur e——I  wasn' t  sur e i f  t hi s was a dupl ex  
or  a s i ngl e f ami l y.   I t  was ki nd of  conf usi ng al l  at  once. "   
Thi s k i nd of  conf usi on i s i nconsi st ent  wi t h an or chest r at ed pl an 
t o expl oi t  an i l l egal  ent r y f or  t he pur poses of  obt ai ni ng 
evi dence agai nst  Ar t i c.  
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agent s r ushed i nt o t he apar t ment  wi t h guns. "   I d.  at  684.   The 

of f i cer s t hen or der ed t he occupant s t o l i e on t he gr ound.   I d.   

The Sevent h Ci r cui t  hel d t hat  t he manner  of  t he ent r y " gave t he 

appear ance of  havi ng been cal cul at ed t o cause sur pr i se,  f r i ght ,  

and conf usi on. "   I d.  ( quot i ng Br own,  422 U. S.  at  605) .    

¶105 Whi l e t he of f i cer s her e di d br eak down t he f r ont  door s 

t o t he bui l di ng,  t her e i s not hi ng i n t he r ecor d t o suggest  t hat  

t hei r  act i ons wer e cal cul at ed t o sur pr i se,  f r i ght en,  or  conf use 

Ar t i c,  whom t hey di d not  r eal i ze was an occupant  of  t he house.   

The of f i cer s wer e f ur t her i ng a l egi t i mat e l aw enf or cement  

pur pose,  see Scheet s,  188 F. 3d at  840,  act i ng on a r easonabl e 

bel i ef  t hat  evi dence mi ght  be dest r oyed,  and not  speci f i cal l y 

t ar get i ng Ar t i c.   I n sum,  t he r ecor d s i mpl y does not  suggest  

" bad f ai t h expl oi t at i on of  t he s i t uat i on on t he par t  of  t he 

of f i cer [ s] . "   Ri cht er ,  235 Wi s.  2d 524,  ¶53.   Ther ef or e,  t hei r  

act i ons wer e nei t her  pur posef ul  nor  f l agr ant ,  and t hi s f act or  

wei ghs i n f avor  of  at t enuat i on.  

I V.  CONCLUSI ON 

¶106 We concl ude t hat  Ar t i c ' s consent  t o sear ch was gi ven 

f r eel y and vol unt ar i l y ,  and not  mer el y i n acqui escence t o pol i ce 

aut hor i t y.   We al so concl ude t hat  t he pol i ce sear ch of  Ar t i c ' s 

upper - l evel  r esi dence was suf f i c i ent l y at t enuat ed f r om t he 

i l l egal  ent r y t o pur ge t he pr i mar y t ai nt  of  t hat  ent r y.   Whi l e 

t he t empor al  pr oxi mi t y was shor t ,  meani ngf ul  i nt er veni ng 

ci r cumst ances t ook pl ace and t he of f i c i al  conduct  was nei t her  

f l agr ant  nor  pur posef ul .   For  t hese r easons,  Ar t i c was not  

pr ej udi ced by hi s counsel ' s f ai l ur e i n t he suppr essi on mot i on t o 
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r ai se t he ar gument  t hat  t he pol i ce cr eat ed t hei r  own exi gent  

c i r cumst ances and t o obj ect  t o t est i mony about  obser vat i ons made 

i l l egal l y f r om wi t hi n t he cur t i l age of  Ar t i c ' s house.   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶107 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  The 

maj or i t y acknowl edges t hat  t he f ol l owi ng occur r ed i n t hi s case:    

•  Mi l waukee pol i ce cont empl at ed obt ai ni ng a sear ch 
war r ant  f or  Ar t i c ' s home but  speci f i cal l y chose not  
t o do so,  i nst ead pr oceedi ng wi t hout  one.   Maj or i t y 
op. ,  ¶8.  

•  Sever al  of f i cer s appr oached t he home.   One 
unl awf ul l y ent er ed t he cur t i l age of  Ar t i c ' s pr oper t y 
behi nd t he house whi l e ot her s aggr essi vel y knocked 
and yel l ed at  t he f r ont  door .   Maj or i t y op. ,  ¶¶9- 10.  

•  When no r esponse was f or t hcomi ng,  t he of f i cer s 
f or c i bl y k i cked i n one door  and br oke out  a wi ndow 
i n a second t o make a f or ced,  war r ant l ess ent r y.   
Maj or i t y op. ,  ¶11.    

•  Pol i ce sear ched t he downst ai r s por t i ons of  
def endant ' s house bef or e conf r ont i ng hi m i n hi s 
upst ai r s r ooms.   Pol i ce had weapons dr awn dur i ng 
t hi s encount er .   Maj or i t y op. ,  ¶12- 13.  

•  St i l l  wi t hout  seeki ng a war r ant ,  pol i ce had a 
conver sat i on wi t h t he def endant  f or  whi ch t her e ar e 
conf l i c t i ng account s but  f ol l owi ng whi ch pol i ce 
sear ched t he upst ai r s r ooms.    

¶108 Gi ven t hi s undi sput ed sequence of  event s,  gi ven t hat  

t he St at e bear s t he bur den of  est abl i shi ng why t he f r ui t s of  

t hi s war r ant l ess and unconst i t ut i onal  ent r y shoul d be admi t t ed,  

and gi ven t he spot t y f act ual  r ecor d on whi ch t he maj or i t y ' s 

anal ysi s r el i es,  i t  i s  r emar kabl e t hat  t he maj or i t y det er mi nes 

t hat  t he evi dence obt ai ned f ol l owi ng a concededl y 

unconst i t ut i onal  f or ced ent r y t o t he home was never t hel ess 

pr oper l y used i n cour t .    

¶109 I  cannot  agr ee wi t h t he maj or i t y ' s anal ysi s of  ei t her  

of  t he t wo key i nqui r i es:   t he vol unt ar i ness of  consent  and i t s 
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at t enuat i on f r om t he unl awf ul  pol i ce conduct .   I  di scuss each i n 

t ur n.    

I  

¶110 The maj or i t y ' s concl usi on t hat  consent  was vol unt ar i l y  

gi ven i n t hi s case does not ,  i n my vi ew,  f ai t hf ul l y appl y t he 

gover ni ng l aw.   The maj or i t y begi ns i t s anal ysi s by r eci t i ng t he 

est abl i shed pr i nci pl es gover ni ng vol unt ar y consent , 1 but  t hen 

wal ks away f r om t hese pr i nci pl es when i t  appl i es t he l aw t o t he 

f act s of  t hi s case. 2  I n par t i cul ar ,  t he maj or i t y does not  t ake 

ser i ousl y ei t her  t he eval uat i on of  t he t ot al i t y of  t he 

c i r cumst ances or  t he appl i cabl e bur den of  pr oof ,  whi ch i s pl aced 

on t he St at e.  

A 

¶111 Al t hough t he maj or i t y r eci t es t hat  det er mi ni ng 

vol unt ar i ness t ur ns on t he t ot al i t y of  t he c i r cumst ances, 3 t he 

maj or i t y ' s anal ysi s t hen i gnor es a key,  over ar chi ng ci r cumst ance 

i n t hi s case,  namel y t hat  t he encount er  bet ween Ar t i c and t he 

pol i ce was pr eci pi t at ed by a f or c i bl e,  unl awf ul ,  and war r ant l ess 

ent r y i nt o Ar t i c ' s home.   I n my vi ew t he maj or i t y ' s anal ysi s 

t her eby i gnor es t he obvi ous.   I n t he cont ext  of  t he coer ci ve 

                                                 
1 Maj or i t y op. ,  ¶32.  

2 The ci r cui t  cour t  f ound as a mat t er  of  f act  t hat  Ar t i c 
gave or al  consent  t o sear ch.   See maj or i t y op. ,  ¶31.   The 
quest i on becomes whet her  consent  was gi ven vol unt ar i l y ,  whi ch i s  
a quest i on of  " const i t ut i onal  f act . "   A r evi ewi ng cour t  
i ndependent l y appl i es t he const i t ut i onal  pr i nci pl es t o t he 
hi st or i c and evi dent i ar y f act s t o det er mi ne whet her  t he st andar d 
of  vol unt ar i ness has been met .   St at e v.  Phi l l i ps,  218 
Wi s.  2d 180,  195,  577 N. W. 2d 794 ( 1998) .   

3 Maj or i t y op. ,  ¶¶32- 33.  
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ef f ect  of  t he f or ced ent r y,  t he maj or i t y al so s i gni f i cant l y 

under st at es t he l egal  s i gni f i cance of  t he f act  t hat  pol i ce 

conf r ont ed Ar t i c wi t h weapons dr awn.   

¶112 The r eal  quest i on,  as t he maj or i t y acknowl edges,  i s 

whet her  a st at ement  of  consent  was t he r esul t  of  expr ess or  

i mpl i ed dur ess or  coer ci on,  maj or i t y op. ,  ¶34.   Mer e 

" acqui escence t o a c l ai m of  l awf ul  aut hor i t y"  does not  pr ovi de 

f or  a st at ement  of  consent  t hat  t he l aw consi der s vol unt ar y. 4    

¶113 Vi ewi ng t he t ot al i t y of  t he c i r cumst ances mor e 

candi dl y t han t he maj or i t y has done,  I  concl ude t hat  any consent  

gi ven by Ar t i c was an " acqui escence"  t o t he asser t i on of  pol i ce 

aut hor i t y,  r at her  t han a st at ement  of  consent  t hat  t he l aw 

t r eat s as wi l l i ng and vol unt ar y.      

¶114 The maj or i t y anal yzes t he si x vol unt ar i ness f act or s 

f ocused onl y on event s t r anspi r i ng i n t he upst ai r s of  Ar t i c ' s 

r esi dence,  as i f  t he encount er  bet ween Wagner  and Ar t i c began at  

t he t i me Ar t i c opened t he upst ai r s door . 5  Of  cour se t hat  i s not  

what  happened.   The pol i ce knocked and yel l ed ver y l oudl y at  t he 

                                                 
4 Maj or i t y op. ,  ¶32 ( quot i ng Bumper  v.  Nor t h Car ol i na,  391 

U. S.  543,  548- 49 ( 1968) ) .  

5 For  exampl e,  i n addr essi ng whet her  pol i ce t hr eat ened or  
i nt i mi dat ed Ar t i c,  t he maj or i t y  begi ns i t s di scussi on wi t h t he 
moment  " when Ar t i c opened t he door  t o t he second- f l oor  uni t . "   
Maj or i t y op. ,  ¶39.    

Li kewi se,  when t he maj or i t y addr esses whet her  condi t i ons 
wer e " non- t hr eat eni ng and cooper at i ve, "  i t  begi ns i t s di scussi on 
at  t he t i me of f i cer s knocked on Ar t i c ' s [ upst ai r s]  door .   
Maj or i t y op. ,  ¶44.   Ther e i s not hi ng non- t hr eat eni ng or  
cooper at i ve about  t he c i r cumst ance wher e a pol i ce of f i cer  br eaks 
t hr ough t wo l ocked door s t o gai n ent r y t o a pr i vat e house.  
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out si de door  f or  bet ween 30 t o 60 seconds. 6  When t her e was no 

answer  wi t hi n t hat  t i me,  pol i ce made a f or ced ent r y.   Pol i ce 

t her ef or e r eached Ar t i c ' s upst ai r s r ooms onl y af t er  t hey k i cked 

down one l ocked door  and br oke a wi ndow t o f or ce ent r y t hr ough a 

second,  t hen passed t hr ough and sear ched t he downst ai r s por t i ons 

of  t he house wi t h guns dr awn.   See maj or i t y op. ,  ¶11. 7 

¶115 The St at e has conceded,  and t he maj or i t y conc l udes,  

t hat  t he f or ced ent r y i nt o t he home was unconst i t ut i onal .   

Maj or i t y op. ,  ¶26.   But  t he maj or i t y t r eat s t he encount er  

upst ai r s as unr el at ed t o t he f or ced ent r y t hat  pr eci pi t at ed i t .   

The maj or i t y t her ef or e does not  candi dl y addr ess t he t r ue 

t ot al i t y of  t he c i r cumst ances.      

¶116 Woul dn' t  Ar t i c expect  t hat  t he pol i ce appr oach t o t he 

upst ai r s woul d be t he same as t hei r  appr oach downst ai r s?  By 

t hei r  act i ons downst ai r s,  pol i ce had i ndi cat ed t hei r  i nt ent  t o 

conduct  a sear ch and t hei r  r eadi ness t o do so f or cef ul l y and 

wi t hout  ei t her  consent  or  a war r ant .   As t he maj or i t y el sewher e 

poi nt s out ,  Ar t i c hi msel f  wat ched pol i ce k i ck down t he f r ont  

door  on cl osed- c i r cui t  v i deo. 8 Gi ven how t he upst ai r s encount er  

                                                 
6 At  t he suppr essi on hear i ng,  Det ect i ve Wagner  descr i bed hi s 

knocki ng as " ver y l oud.   At  f i r st  i t  was j ust  I  woul d say a 
r egul ar  knock,  and t hen i t  got  l ouder . "   Asked about  hi s 
announcement s of  " Mi l waukee Pol i ce, "  Det ect i ve Wagner  st at ed,  
" I t  was shout i ng. "   Det ect i ve Davi l a t est i f i ed t hat  she yel l ed 
many t i mes f r om t he back of  t he house t o t he of f i cer s i n t he 
f r ont .    

7 At  t he suppr essi on hear i ng,  Det ect i ve Wagner  t est i f i ed 
t hat  hi s weapon was dr awn at  t he t i me he ent er ed t he r esi dence.  

8 Maj or i t y op. ,  ¶90.  
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came t o pass,  any consent  gi ven by Ar t i c amount ed t o no mor e 

t han an acqui escence t o a r obust  di spl ay of  pol i ce aut hor i t y.  

¶117 The maj or i t y al so downpl ays t he coer ci ve ef f ect  of  t he 

of f i cer s '  bei ng ar med and t he f act  t hat  Det ect i ve Wagner  has hi s 

weapon dr awn when Ar t i c opened t he upst ai r s door .   " The ' di spl ay 

of  weapons i s a coer ci ve f act or  t hat  shar pl y r educes t he 

l i kel i hood of  f r eel y gi ven consent . ' " 9   

¶118 I n di st i ngui shi ng t he cases ci t ed by Ar t i c i n whi ch a 

di spl ay of  weapons demonst r at ed t hat  consent  was an acqui escence 

r at her  t han a vol unt ar y choi ce,  t he maj or i t y cont i nues t o be i n 

deni al  about  t he f act  t hat  an unl awf ul  ent r y t o t he house had 

al r eady t aken pl ace.    

¶119 Of  cour se no t wo cases pr esent  i dent i cal  f act s,  but  

t he cases suggest  t hat  a di spl ay of  weapons i nsi de t he home 

af t er  pol i ce had al r eady made one f or ced ent r y shoul d wei gh 

heavi l y agai nst  a det er mi nat i on of  vol unt ar y consent  her e.   The 

maj or i t y c i t es no case t hat  combi nes t hese el ement s. 10     

                                                 
9 4 Wayne R.  LaFave Sear ch and Sei zur e:   A Tr eat i se on t he 

Four t h Amendment ,  § 8. 2( b) ,  at  63 ( 4t h ed.  2004)  ( quot i ng Lower y 
v.  St at e,  499 S. W. 2d 160 ( Tex.  Cr i m.  App.  1973) ) .  

10 The maj or i t y,  ¶¶47- 48,  r el i es pr i nci pal l y on Uni t ed 
St at es v.  Smi t h,  973 F. 2d 1374 ( 8t h Ci r .  1992) .   Ther e,  of f i cer s  
wer e out si de t he apar t ment  and obt ai ned consent  t o ent er .   Ther e 
was no unl awf ul  conduct  pr i or  t o obt ai ni ng consent .   Si mpl y,  
of f i cer s out si de t he apar t ment  " ' asked'  i f  t hey coul d come 
i nsi de and Debr a Smi t h st epped asi de and mot i oned f or  t hem t o 
come i n. "   973 F. 2d at  1375.   The case i s not  anal ogous her e 
unl ess,  as t he maj or i t y does,  one t r eat s t he upst ai r s behavi or  
i n i sol at i on.   The ot her  cases ci t ed by t he maj or i t y ar e al so 
i napposi t e.    



No.   2008AP880- CR. ssa 

 

6 
 

¶120 By ar bi t r ar i l y  l i mi t i ng i t s f act ual  anal ysi s t o event s 

t hat  happened upst ai r s and by downpl ayi ng t he di spl ay of  

weapons,  t he maj or i t y depar t s f r om what  i t  has pr omi sed t o do 

and what  t he l aw r equi r es:  t o eval uat e t he t ot al i t y of  t he 

c i r cumst ances.    

¶121 When Ar t i c,  awar e t hat  sever al  of f i cer s had al r eady 

f or ced ent r y i nt o hi s house,  opened an i nsi de door  t o meet  a 

pol i ce of f i cer  who had a gun dr awn and who i nf or med Ar t i c t hat  

he had done al l  t hi s wi t hout  a war r ant ,  i t  har dl y st ands t o 

r eason t hat  Ar t i c bel i eved t hat  r ef usi ng f ur t her  sear ch woul d be 

a r eal i st i c opt i on.   Ar t i c ' s consent  was t her ef or e mor e what  t he 

l aw consi der s an acqui escence t o aut hor i t y t han a f r eel y gi ven 

consent .   Pol i ce had by t hen al r eady ampl y demonst r at ed t hei r  

wi l l i ngness and i nt ent  t o exer ci se j ust  t hat  aut hor i t y.  

B 

¶122 Fur t her mor e,  t he maj or i t y mi sappl i es t he bur den of  

pr oof  on key f act s i n i t s anal ysi s of  consent .   The maj or i t y 

acknowl edges t hat  a war r ant l ess sear ch of  t he home i s " per  se 

unr easonabl e"  and t hat  t he st at e bear s t he bur den of  pr ovi ng 

vol unt ar y consent  by c l ear  and convi nci ng evi dence.   The 

maj or i t y t hus r eci t es but  does not  t ake ser i ousl y t he St at e' s 

bur den t o pr ove vol unt ar y consent  by c l ear  and convi nci ng 

evi dence.    

¶123 I n a move cr i t i cal  t o i t s  anal ysi s,  t he maj or i t y 

asser t s t hat  t he " upst ai r s uni t  was separ at e f r om t he downst ai r s 

uni t , "  and t hat  t he upst ai r s was wher e Ar t i c l i ved. 11  The r ecor d 

                                                 
11 Maj or i t y op. ,  ¶89.    



No.   2008AP880- CR. ssa 

 

7 
 

i s  f ar  f r om cl ear  and convi nci ng i n suppor t  of  t he maj or i t y ' s 

concl usi on. 12  Det ect i ve Wagner  t est i f i ed t hat  when he was 

knocki ng on t he upst ai r s door  he " wasn' t  sur e"  whet her  t he 

bui l di ng was one r esi dence or  t wo,  and t hat  " [ i ] t  was ki nd of  

conf usi ng al l  at  once. "   Evi dence t hat  i s not  sur e and i s " k i nd 

of  conf usi ng"  i s not  c l ear  and convi nci ng.   The maj or i t y t hus 

mi sappl i es t he bur den of  pr oof  t o i mpr oper l y r each a cr i t i cal  

concl usi on,  whi ch i t  t hen const r ues agai nst  t he def endant .  

¶124 The maj or i t y al so r esol ves vagar i es about  t he r ol e of  

weapons i n t he encount er  i n f avor  of  t he St at e.   The maj or i t y 

concedes t hat  t he r ecor d i s " uncl ear "  about  t he r ol e of  weapons 

i n t he encount er  but  never t hel ess concl udes t hat  t he uncl ear  

r ol e of  weapons di d not  under mi ne vol unt ar y consent .   Maj or i t y 

op. ,  ¶¶45,  46- 53.   " Uncl ear "  evi dence i s,  obvi ousl y,  not  c l ear ;  

i t  i s  al so not  convi nci ng.   The maj or i t y br ushes past  t he l ack 

of  c l ar i t y about  key f act ual  di sput es and r esol ves uncer t ai nt i es 

agai nst  t he def endant .   Thi s anal ysi s does not  hol d t he St at e t o 

i t s bur den.  

                                                 
12 Ar t i c ' s t r i al  t est i mony i ndi cat ed t hat  bot h hi s 

gi r l f r i end Wi nni e and anot her  f r i end named Mat t  had bedr ooms i n 
t he downst ai r s and t hat  nei t her  pai d r ent .   At  or al  ar gument ,  
Ar t i c ' s At t or ney summar i zed t he si t uat i on as f ol l ows:   

Under st and,  t hi s  was Mr .  Ar t i c ' s  home,  t he whol e t hi ng 
was hi s home.   I t  was a s i ngl e f ami l y dwel l i ng.   He 
happened t o have hi s bedr oom upst ai r s.   Ther e was a 
k i t chen upst ai r s.   Ther e was no ki t chen on t he f i r st  
f l oor ,  t her e was a shel l  of  a k i t chen t hat  had been 
compl et el y r emoved——no appl i ances,  no pl umbi ng.   Thi s 
was one home,  and .  .  .  t he encount er  began when 
pol i ce pounded on t he f r ont  door  .  .  .  .   
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¶125 Al t hough t he maj or i t y concedes t hat  t her e i s " no 

evi dence i n t he r ecor d"  t hat  pol i ce i nf or med Ar t i c he coul d 

wi t hhol d consent ,  t he maj or i t y never t hel ess i nf er s t hat  Ar t i c  

was awar e of  t hi s because of  hi s r ef usal  t o s i gn a wr i t t en 

consent .   Thi s appear s t o be a f act ual  det er mi nat i on of  Ar t i c ' s 

subj ect i ve knowl edge,  whi ch i s  not  suppor t ed by f act  f i ndi ng 

f r om t he ci r cui t  cour t .   The mor e r eal i st i c i nf er ence f r om t he 

r ecor d,  i n l i ght  of  t he t ot al i t y of  t he c i r cumst ances,  i s t hat  

whet her  or  not  Ar t i c bel i eved t hat  he coul d r ef use consent ,  he 

had l i t t l e r eason t o bel i eve such a r ef usal  woul d act ual l y det er  

pol i ce f r om compl et i ng t he sear ch of  hi s house t hat  t hey had 

al r eady begun. 13  Agai n,  t he maj or i t y i nf er s f act s not  i n t he 

r ecor d about  t he def endant ' s subj ect i ve knowl edge and const r ues 

t hem agai nst  t he def endant ,  mi sal l ocat i ng t he bur den.  

¶126 Because t he maj or i t y f ai l s  t o candi dl y assess t he 

t ot al i t y of  t he c i r cumst ances,  and par t i cul ar l y  t he bear i ng of  

t he i l l egal  ent r y on t he encount er  i n whi ch t he ci r cui t  cour t  

                                                 
13 Fur t her  compoundi ng i t s specul at i on about  t he def endant ' s 

subj ect i ve knowl edge,  t he maj or i t y al so asser t s as a " f act "  
" t hat  Ar t i c bel i eved t hat  Gr af t on had di sposed of  t he cocai ne. "   
Maj or i t y op. ,  ¶58.   Ther e was no f act  f i ndi ng al ong t hese l i nes 
i n t he c i r cui t  cour t .   I t  i s  at  most  a specul at i ve i nf er ence 
r egar di ng t he def endant ' s subj ect i ve knowl edge.     

The maj or i t y al so det er mi nes t hat  " t her e was mut ual  
appr ehensi on"  when Ar t i c opened t he door , "  maj or i t y op. ,  ¶39,  
and t hat  t he " t ensi on"  bet ween an obvi ous cr i mi nal  suspect  and 
t he pol i ce who had f or ced ent r y i nt o hi s house " appear s t o have 
di ssi pat ed qui ck l y. "   No wi t ness t est i f i ed t o t he maj or i t y ' s 
concl usi ons r egar di ng " mut ual  appr ehensi on. "   Such supposi t i on 
of  " f act s"  by an appel l at e cour t  i s  cont r ar y t o our  st andar d of  
r evi ew and f ur t her  di st or t s t he maj or i t y ' s al l ocat i on of  t he 
bur den i n t hi s case.  
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f ound t hat  consent  was gi ven,  and because i n my vi ew t he 

maj or i t y has mi sappl i ed t he bur den of  pr oof  by r esol v i ng key 

f act ual  uncer t ai nt i es i n f avor  of  t he St at e,  I  cannot  j oi n t he 

maj or i t y ' s concl usi on t hat  consent  was vol unt ar i l y  gi ven i n t hi s  

case.    

¶127 The St at e has not  met  i t s bur den.   Ar t i c " consent ed t o 

t he choi ce at  t i me when he had no r eal  choi ce,  and he had no 

r eal  choi ce because of  pol i ce mi sconduct . "   Uni t ed St at es v.  

Col l i ns,  510 F. 3d 697,  701 ( 7t h Ci r .  2007) .  

I I  

¶128 Havi ng concl uded t hat  any consent  gi ven i n t hi s case 

does not  meet  t he const i t ut i onal  r equi r ement  f or  bei ng 

vol unt ar i l y  gi ven,  I  mi ght  di ssent  on t hat  gr ound al one.   I  

wr i t e f ur t her ,  however ,  t o r espond t o t he maj or i t y ' s appl i cat i on 

of  t he at t enuat i on doct r i ne,  whi ch,  i n my opi ni on,  cont i nues t o 

be out  of  sync wi t h t he cont r ol l i ng f eder al  i nt er pr et at i ons of  

t he Four t h Amendment  and r i sks f ur t her  " maki ng a mocker y of  t he 

at t enuat i on doct r i ne. " 14  

¶129 I n appl y i ng t he t hr ee- par t  anal ysi s of  at t enuat i on 

f r om Br own v.  I l l i noi s,  422 U. S.  590 ( 1975) ,  t he maj or i t y 

acknowl edges t hat  t he passage of  t i me ( t he " t empor al  pr oxi mi t y" )  

bet ween t he i l l egal  ent r y and t he r equest  f or  consent  i n t hi s 

case was " r el at i vel y br i ef , "  " not  mor e t han about  f i ve mi nut es. "   

Maj or i t y op. ,  ¶¶75,  76.   The maj or i t y under st at es t he case when 

                                                 
14 St at e v.  Ri cht er ,  2000 WI  58,  ¶64,  235 Wi s.  2d 524,  612 

N. W. 2d 29 ( Abr ahamson,  C. J. ,  di ssent i ng) .  
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i t  det er mi nes t hat  t hi s shor t  t i mef r ame " wei ghs agai nst  a 

f i ndi ng of  at t enuat i on. "   

¶130 The onl y f eder al  case t o whi ch t he maj or i t y c i t es i s 

Rawl i ngs v.  Kent ucky,  448 U. S.  98,  100- 01 ( 1980) .   Ther e,  t he 

Cour t  consi der ed a 45- mi nut e per i od of  t i me t o be " a shor t  

l apse, "  and i ndi cat ed t hat  i n cust odi al  c i r cumst ances i t  woul d 

i n f act  be t oo shor t .   See maj or i t y op. ,  ¶73.    

¶131 I n t he pr esent  case,  t he c i r cumst ances wer e cust odi al  

( a r easonabl e per son i n Ar t i c ' s posi t i on woul d not  have f el t  

f r ee t o l eave) ,  and t he t i me was much shor t er .   I nexpl i cabl y,  

t he maj or i t y det er mi nes t hat  t hi s shor t  t i me i s mi t i gat ed by t he 

" congeni al  and non- t hr eat eni ng condi t i ons"  whi ch t he maj or i t y 

has det er mi ned exi st ed j ust  mi nut es af t er  pol i ce k i cked down 

Ar t i c ' s f r ont  door  whi l e he wat ched on a v i deo moni t or .    

¶132 The maj or i t y ' s anal ysi s of  t i mi ng i s not  cons i st ent  

wi t h ot her  cases.   I n Dunaway v.  New Yor k,  442 U. S.  200,  218 

( 1979) ,  one and one- hal f  hour s was t oo shor t .   Li kewi se,  i n 

Tayl or  v.  Al abama,  457 U. S.  687,  691 ( 1982) ,  a conf essi on 

obt ai ned appr oxi mat el y s i x hour s af t er  an i l l egal  ar r est  was 

det er mi ned not  suf f i c i ent l y at t enuat ed.   To t he ext ent  t hat  t he 

anal ysi s of  " t empor al  pr oxi mi t y"  i n t hi s case i s consi st ent  wi t h 

Wi sconsi n case l aw,  i t  i ndi cat es how f ar  t hi s cour t ' s  

at t enuat i on anal ysi s has st r ayed f r om t he cont r ol l i ng 

i nt er pr et at i ons of  Four t h Amendment  doct r i ne f r om t he Uni t ed 

St at es Supr eme Cour t .  

¶133 I t  i s  i n i t s anal ysi s of  " i nt er veni ng ci r cumst ances"  

t hat  t he maj or i t y opi ni on wor ks a novel  mi sappl i cat i on of  Four t h 
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Amendment  l aw.   The maj or i t y asser t s t hat  t her e wer e " meani ngf ul  

i nt er veni ng ci r cumst ances f ol l owi ng t he i l l egal  ent r y on t he 

gr ound f l oor . "   But  r at her  t han i dent i f y a f act ual  di scont i nui t y 

of  t he k i nd pr evi ousl y r ecogni zed i n t he case l aw,  t he maj or i t y 

f ocuses on t he def endant ' s conduct  and appar ent l y on hi s st at e 

of  mi nd.   See maj or i t y op. ,  ¶¶80,  85- 87.   

¶134 The maj or i t y r ecogni zes t hat  a pr oper  i nt er veni ng 

ci r cumst ance " must  show a ' di scont i nui t y bet ween t he i l l egal  

[ ent r y]  and t he consent . "   Maj or i t y op. ,  ¶85 ( quot i ng Uni t ed 

St at es v.  Gr egor y,  79 F. 3d 973,  980 ( 10t h Ci r .  1996) ) .    

¶135 Her e t her e was no di scont i nui t y i n l i ght  of  t he 

quest i on under l y i ng t he t hr ee Br own v.  I l l i noi s f act or s:  

" whet her ,  gr ant i ng est abl i shment  of  t he pr i mar y i l l egal i t y,  t he 

evi dence t o whi ch i nst ant  obj ect i on i s made has been come at  by 

expl oi t at i on of  t hat  i l l egal i t y .  .  .  . "   Wong Sun v.  Uni t ed 

St at es,  371 U. S.  471,  488 ( 1963) ;  maj or i t y op. ,  ¶64.   The 

maj or i t y t r eat s t he encount er  i n Ar t i c ' s upst ai r s k i t chen as i f  

t he encount er  i t sel f  pr ovi des t he i nt er veni ng ci r cumst ance t hat  

makes t he subsequent  sear ch at t enuat ed.   I n my vi ew,  i t  i s  t he 

upst ai r s encount er  i t sel f  and t he consent  gi ven t her ei n whi ch 
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wer e pl ai nl y " come at  by expl oi t at i on of "  t he unl awf ul  ent r y 

i nt o t he house i n t he f i r st  pl ace. 15   

¶136 The pr obl em i s  t hat  t he maj or i t y t hen f ai l s t o 

i dent i f y a f act ual  di scont i nui t y or  i nt er veni ng ci r cumst ance 

t hat  occur r ed i n t hi s case.   The f act s i n t hi s case show a 

cont i nuous cour se of  act i on over  " not  mor e t han f i ve mi nut es"  

f r om when pol i ce f or ced ent r y t hr ough t he out si de door ,  swept  

t hr ough t he l ower  r ooms of  t he house,  moved upst ai r s,  knocked 

and ent er ed Ar t i c ' s upst ai r s door  and sear ched t he upst ai r s 

pr emi ses.   The maj or i t y f ai l s  t o i dent i f y any i nt er veni ng f act s 

or  c i r cumst ances i n t he cour se of  t he pol i ce act i ons i ni t i at ed 

by t hat  i l l egal i t y and cul mi nat i ng i n t he sear ch.  

¶137 Per haps because i t  cannot  i dent i f y a meani ngf ul  

di scont i nui t y i n t he c i r cumst ances,  t he maj or i t y i nst ead oddl y 

f ocuses on Ar t i c ' s behavi or  and subj ect i ve st at e of  mi nd,  not i ng 

hi s " cool  sangf r oi d, "  hi s " pr esence of  mi nd, "  hi s " st r at egi c  

deci s i on[ s] "  and t he f act  t hat  he was not  sur pr i sed,  f r i ght ened,  

                                                 
15 As Pr of essor  LaFave expl ai ns r egar di ng t he val i di t y of  a 

sear ch j ust i f i ed by consent ,  " Whi l e t her e i s suf f i c i ent  over l ap 
of  t he vol unt ar i ness and f r ui t s t est s t hat  of t en a pr oper  r esul t  
may be r eached by usi ng ei t her  one i ndependent l y,  i t  i s  
ext r emel y i mpor t ant  t o under st and t hat  ( i )  t he t wo t est s ar e not  
i dent i cal ,  and ( i i )  consequent l y t he evi dence obt ai ned by t he 
pur por t ed consent  shoul d be hel d admi ssi bl e onl y i f  i t  i s  
det er mi ned t hat  t he consent  was bot h vol unt ar y and not  an 
expl oi t at i on of  t he pr i or  i l l egal i t y. "   4 LaFave,  supr a not e 9,  
§ 8. 2( d) ,  at  76.   See al so Uni t ed St at es v.  Robel es- Or t ega,  348 
F. 3d 679,  683 ( 7t h Ci r .  2003)  ( " [ T] he vol unt ar i ness of  t he 
consent  i s onl y t he f i r st  st ep,  and t he next  i nqui r y i s whet her  
t he consent  was t ai nt ed by t he ent r y,  i n ot her  wor ds,  whet her  i t  
was t he pr oduct  of  t hat  i l l egal  ent r y. " ) .  



No.   2008AP880- CR. ssa 

 

13 
 

or  conf used. 16  An i nqui r y i nt o t he mi nd of  t he def endant  i s 

unr el at ed t o t he quest i on whet her  an i nt er veni ng ci r cumst ance 

cr eat ed suf f i c i ent  di scont i nui t y or  at t enuat i on t o br eak t he 

connect i on bet ween t he unl awf ul  pol i ce conduct  and t he evi dence 

t her eby obt ai ned.   " Consent  al one does not  necessar i l y  pur ge t he 

t ai nt  of  t he i l l egal  act i on. "   Robel es- Or t ega,  348 F. 3d at  684.    

¶138 Whet her  Ar t i c kept  hi s " pr esence of  mi nd"  or  mer el y 

was r esi gned t o t he sear ch i s not  r el evant  t o t he det er mi nat i on 

of  t he c i r cumst ances t hat  r eveal  at t enuat i on.   The same evi dence 

t hat  woul d be suppr essed agai nst  a pani cky def endant  i s not  

admi ssi bl e s i mpl y because t he suspect  r emai ned cal m.  

¶139 The Uni t ed St at es Supr eme Cour t  has r ej ect ed j ust  t he 

t ype of  ar gument  on whi ch t he maj or i t y r el i es.   I n Tayl or  v.  

Al abama,  457 U. S.  687 ( 1982) ,  t he pet i t i oner  was unl awf ul l y 

ar r est ed and det ai ned.   He was f i nger pr i nt ed and put  i n a l i neup 

and t hough he spent  most  of  t he t i me dur i ng whi ch he was 

det ai ned by hi msel f ,  he event ual l y v i s i t ed wi t h t wo f r i ends.   

Fol l owi ng t hi s v i s i t  he execut ed a wai ver  of  r i ght s and a 

                                                 
16 The maj or i t y al so det er mi nes ( wi t hout  expl anat i on)  t hat  

t he ver y br i ef  t i me i n whi ch pol i ce knocked on t he upst ai r s door  
and " t he consensual  openi ng of  t he door "  const i t ut e an 
i nt er veni ng ci r cumst ance.   Maj or i t y op. ,  ¶81.   Cont r adi ct i ng 
i t sel f ,  t he maj or i t y asser t s t hat  Ar t i c was " pr epar ed"  f or  
pol i ce t o ent er  hi s apar t ment  because he had been wat chi ng t he 
downst ai r s ent r y by v i deo.   Maj or i t y op. ,  ¶83.   Thus t he 
maj or i t y cor r obor at es what  t he t i me anal ysi s r eveal s:  t hat  t he 
ent r y and sear ch amount  t o a s i ngl e,  cont i nuous cour se of  pol i ce 
conduct .    

The maj or i t y goes on t o make t he addi t i onal  f act ual  
asser t i ons t hat  pol i ce " di d not  t r eat  Ar t i c as a suspect , "  and 
" made a concer t ed ef f or t  t o di f f use a t ense si t uat i on, "  wi t hout  
c i t at i on t o r ecor d f act s.  
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wr i t t en conf essi on.   The St at e ar gued,  much as t he maj or i t y 

i nsi nuat es her e,  t hat  t he def endant  " had ever y oppor t uni t y t o 

consi der  hi s s i t uat i on,  t o or gani ze hi s t hought s,  t o cont empl at e 

hi s const i t ut i onal  r i ght s,  and t o exer ci se hi s f r ee wi l l . "    

¶140 The Supr eme Cour t  r ej ect ed t he St at e' s 

char act er i zat i on and det er mi ned t hat  t he conf essi on was 

i nsuf f i c i ent l y at t enuat ed f r om t he i l l egal  ar r est  and t hat  t he 

def endant ' s st at ement  was t her ef or e i nadmi ssi bl e.   Thi s r esul t  

was r eached even when t he def endant  t her e had sever al  hour s '  

t i me t o consi der  hi s deci s i on;  he had t i me out  of  t he pr esence 

of  pol i ce,  as Ar t i c di d not ;  hi s l ocat i on changed,  as Ar t i c ' s 

di d not ;  he v i s i t ed wi t h f r i ends who wer e not  i n cust ody,  as 

Ar t i c di d not ;  and he execut ed t wo wr i t t en document s wai v i ng hi s 

r i ght s and ent er i ng a st at ement ,  as Ar t i c di d not .   Yet  none of  

t hose ar guabl y i nt er veni ng ci r cumst ances i n Tayl or  was 

suf f i c i ent  f or  t he Uni t ed St at es Supr eme Cour t  t o det er mi ne t hat  

t he conf essi on was suf f i c i ent l y at t enuat ed f r om t he unl awf ul  

ar r est .    

¶141 The Uni t ed St at es Supr eme Cour t  anal ysi s t hus t eaches 

t hat  t he consent  and sear ch of  t he upst ai r s r ooms her e was not  

suf f i c i ent l y at t enuat ed f r om t he i ni t i al  unl awf ul  ent r y t o 

r ender  t he evi dence admi ssi bl e.  

¶142 The t hi r d Br own v.  I l l i noi s f act or ,  as anal yzed by t he 

maj or i t y,  i s  t he " pur posef ul ness and f l agr ancy of  t he pol i ce 

conduct . "   Maj or i t y op. ,  ¶¶91- 105.   The maj or i t y  concl udes t hat  

t he pol i ce conduct  was not  " pur posef ul "  or  " f l agr ant . "    
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¶143 The maj or i t y i s  mi sgui ded when i t  concl udes t hat  t he 

pol i ce conduct  was not  " pur posef ul . "   See maj or i t y op. ,  ¶97.   I n 

St at e v.  Ri cht er ,  2000 WI  58,  235 Wi s.  2d 524,  612 N. W. 2d 29,  

t hi s cour t  anal yzed t he pol i ce " pur pose"  i n at t enuat i on anal ysi s  

by not i ng t hat  " Ri cht er  was not  t he t ar get  of  t he of f i cer ' s 

i nvest i gat i on or  sear ch. "   Ri cht er ,  235 Wi s.  2d 524,  ¶54.   Ther e 

t he pol i ce ent er ed t he home f or  r easons unr el at ed t o 

i nvest i gat i ng Ri cht er ,  bel i evi ng i nst ead t hat  t hey wer e i n 

pur sui t  of  a bur gl ar .   Her e,  by cont r ast ,  pol i ce ent er ed t he 

home wi t h t he ver y pur pose whi ch t hey event ual l y car r i ed out :  

secur i ng and sei z i ng evi dence of  dr ug cr i mes and appr ehendi ng 

any per sons i nvol ved. 17 

¶144 The maj or i t y al so concl udes t hat  t he unconst i t ut i onal  

ent r y was not  " f l agr ant , "  a poi nt  whi ch t he par t i es v i gor ousl y 

di sput e.   Once agai n,  t he maj or i t y al l ows i t s f ocus on one 

i sol at ed pi ece of  t he t hr ee- f act or  at t enuat i on anal ysi s t o 

                                                 
17 The maj or i t y opi ni on acknowl edges t hat  t hi s was a " knock 

and t al k"  pr ocedur e.   Thi s pr ocedur e i s descr i bed as one i n 
whi ch " pol i ce appr oach a house or  apar t ment  i n whi ch t hey 
suspect  dr ug deal i ng .  .  .  [ and]  l i s t en out si de t he door  .  .  .  .  
[ T] hen t hey knock on t he door  and at t empt  t o per suade whoever  
answer s t o gi ve t hem per mi ssi on t o ent er .   I f  consent  i s 
f or t hcomi ng,  t hey ent er  and i nt er vi ew t he occupant s of  t he 
pl ace;  i f  i t  i s  not ,  t hey t r y t o see f r om t hei r  vant age poi nt  at  
t he door  whet her  dr ug par apher nal i a or  cont r aband i s i n pl ai n 
v i ew.   I f  i t  i s ,  t hen t hey make a war r ant l ess ent r y.   As t hi s  
descr i pt i on makes pl ai n,  t he ' knock and t al k pr ocedur e t ypi cal l y  
does not  i nvol ve t he pr i or  i ssuance of  a war r ant . ' "   St at e v.  
Robi nson,  2010 WI  80,  ¶7 n. 5,  ___ Wi s.  2d ___,  ___ N. W. 2d ___ 
( quot i ng Uni t ed St at es v.  Johnson,  170 F. 3d 708,  711 ( 7t h Ci r .  
1999) ) .    

Cl ear l y t he " pur pose"  of  t he knock and t al k pr ocedur e,  i n 
gener al  and as empl oyed her e,  i s  t o secur e,  i f  possi bl e,  dr ug 
evi dence,  wi t hout  obt ai ni ng a war r ant .  
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obscur e t he over ar chi ng at t enuat i on i nqui r y,  whi ch,  as t he 

maj or i t y r ecogni zes,  ai ms t o di scer n when " t he det er r ent  ef f ect  

of  t he excl usi onar y r ul e no l onger  j ust i f i es i t s cost . "   

Maj or i t y op. ,  ¶65 ( quot i ng Br own v.  I l l i noi s,  422 U. S.  at  609 

( Powel l ,  J. ,  concur r i ng) ) .   Her e,  pol i ce del i ber at el y abandoned 

t hei r  wel l - gr ounded pl an t o seek a war r ant ,  whi ch al l  agr ee t hey 

had pr obabl e cause t o obt ai n.   " Unt i l  a val i d war r ant  has 

i ssued,  c i t i zens ar e ent i t l ed t o shi el d ' t hei r  per sons,  houses,  

paper s,  and ef f ect s '  f r om t he gover nment ' s scr ut i ny.   Excl usi on 

of  t he evi dence obt ai ned by a war r ant l ess sear ch vi ndi cat es t hat  

ent i t l ement . "   Hudson v.  Mi chi gan,  547 U. S.  586,  591 ( 2006) .   

The maj or i t y anal ysi s l oses si ght  of  t he det er r ence and j udi c i al  

i nt egr i t y goal s i t  pur por t s t o ef f ect  t hr ough t he excl usi onar y 

r ul e by pr ovi di ng no r eason f or  pol i ce t o obt ai n a war r ant  when 

evi dence obt ai ned wi t hout  one i s never t hel ess admi t t ed.  

¶145 Pol i ce conduct  need not  be f l agr ant  i n or der  f or  t he 

excl usi onar y r ul e t o have a meani ngf ul  det er r ent  ef f ect .   Her e,  

as t he maj or i t y r ecogni zes,  pol i ce not  onl y consi der ed seeki ng a 

war r ant  but  wer e pl anni ng t o do so.   Maj or i t y op. ,  ¶8.   As was 

t r ue i n Robel es- Or t ega,  t he pol i ce deci s i on t o pr oceed wi t hout  

f i r st  obt ai ni ng a war r ant  as pl anned was,  i n a sense,  

" i nexpl i cabl e. " 18  Had pol i ce obt ai ned a war r ant ,  t her e woul d 

have been no concer n wi t h ent er i ng t he cur t i l age,  no concer n 

                                                 
18 Uni t ed St at es v.  Robel es- Or t ega,  348 F. 3d 679,  680 ( 7t h 

Ci r .  2003)  ( " The act i ons t aken by t he DEA agent s at  t hat  poi nt  
i n t i me ar e i nexpl i cabl e.   Rat her  t han obt ai ni ng a sear ch 
war r ant  based on t hat  i nf or mat i on,  wi t hi n t wo mi nut es of  t he 
[ i nf or mant ' s]  depar t ur e t he agent s f or c i bl y ent er ed t he 
apar t ment  by br eaki ng down t he door . " ) .  
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wi t h t he f or ced ent r y,  and no need f or  mul t i pl e r ounds of  

appel l at e l i t i gat i on addr essi ng det ai l ed suppr essi on doct r i nes.   

The St at e woul d not  bear  t he bur den of  showi ng why t he evi dence 

obt ai ned as a r esul t  of  unconst i t ut i onal  pol i ce conduct  shoul d 

never t hel ess be admi t t ed.    

¶146 As t he Sevent h Ci r cui t  cour t  of  appeal s has 

r ecogni zed,  pol i ce who under t ake a " knock and t al k"  pr ocedur e 

t ake on t he r i sk t hat  t hey may or  may not  t her eby obt ai n 

admi ssi bl e evi dence. 19  Her e,  had t he pol i ce obt ai ned a sear ch 

war r ant ,  t hey woul d have been assur ed t hat  any evi dence t her eby 

obt ai ned woul d be l awf ul  and admi ssi bl e i n cour t .   When t hey 

chose t o appr oach t he house wi t hout  a war r ant ,  ent er ed t he 

cur t i l age,  f or ced ent r y,  and sear ched t he upst ai r s and 

downst ai r s of  Ar t i c ' s house wi t hout  ever  seeki ng or  obt ai ni ng a 

sear ch war r ant ,  pol i ce ent er ed an ar ena wher e t he l aw has 

                                                 
19 I n Uni t ed St at es v.  Col l i ns,  510 F. 3d 697,  701 ( 7t h Ci r .  

2007) ,  t he Sevent h Ci r cui t  cour t  of  appeal s expl ai ned t hat   

[ T] her e i s no l egal  r equi r ement  of  obt ai ni ng a war r ant  
t o knock on someone' s door .  .  .  .  But  t he r i sk 
[ pol i ce]  t ake i n pr oceedi ng .  .  .  i s  t hat  t he 
emer gency wi l l  not  mat er i al i ze——t hat  t he occupant  of  
t he house wi l l  cal ml y open t he door  and ask t o see 
t hei r  war r ant  .  .  .  .  The f ur t her  r i sk i s t hat  no one 
wi l l  answer  t he knock and t he gover nment  wi l l  be 
unabl e t o pr ove t hat  t he pol i ce knew t he house was 
occupi ed.    

Her e,  t hi s i s j ust  what  unf ol ded.   Because t he obser vat i ons 
made f r om t he r ear  of  t he house wer e unl awf ul l y made,  pol i ce 
wer e unabl e t o pr ove,  by evi dence l egal l y admi ssi bl e i n cour t ,  
t hat  t he house was occupi ed.   The maj or i t y never t hel ess,  and 
wi t hout  expl anat i on,  r el i es on t he obser vat i ons unl awf ul l y made 
by Det ect i ve Davi l a i n i t s anal ysi s of  t he case.   See maj or i t y  
op. ,  ¶¶10- 11,  26 & n. 5,  42,  99.   
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mai nt ai ned st r ong pr esumpt i ons of  const i t ut i onal  pr ot ect i on and 

pl aced t he bur dens of  pr oof  on t he st at e.   I t  i s  " axi omat i c, "  

af t er  al l ,  t hat  " physi cal  ent r y of  t he home i s t he chi ef  evi l  

agai nst  whi ch t he wor di ng of  t he Four t h Amendment  i s di r ect ed. "   

Ri cht er ,  235 Wi s.  2d at  540 ( quot i ng Wel sh v.  Wi sconsi n,  466 

U. S.  740,  748 ( 1984) ) .  

¶147 Because t he maj or i t y has not  candi dl y assessed t he 

t ot al i t y of  t he c i r cumst ances or  pr oper l y al l ocat ed t he bur den 

of  pr oof  t o t he St at e and because t he maj or i t y di st or t s t he 

at t enuat i on anal ysi s,  i t  has,  i n my vi ew,  i ncor r ect l y r eached 

t he concl usi on t hat  t he evi dence i n t hi s case was pr oper l y 

admi t t ed and t hat  t he def endant  t her ef or e suf f er ed no pr ej udi ce 

as a r esul t  of  hi s counsel ' s f ai l ur e t o pr oper l y ar gue f or  i t s  

suppr essi on.   See maj or i t y op. ,  ¶¶25- 26.   Al t hough t he maj or i t y 

concedes t hat  Det ect i ve Davi l a' s obser vat i ons wer e unl awf ul l y 

obt ai ned,  maj or i t y op. ,  ¶26,  no expl anat i on i s of f er ed f or  why 

Ar t i c was not  pr ej udi ced by her  t est i mony bot h at  t he 

suppr essi on hear i ng and at  t r i al .   The ci r cui t  cour t ' s  cr uci al  

det er mi nat i on t hat  Ar t i c ' s own t est i mony at  t he suppr essi on 

hear i ng was not  cr edi bl e r el i ed expl i c i t l y  on t he unl awf ul l y  

obt ai ned Davi l a t est i mony.   Never t hel ess,  t he maj or i t y cont i nues 

t o r el y on t he cr edi bi l i t y  f i ndi ng by t he c i r cui t  cour t . 20 

¶148 For  t he r easons set  f or t h,  I  di ssent .  

                                                 
20 Nei t her  t he maj or i t y opi ni on nor  t he par t i es'  br i ef s 

separ at el y ar gue t he i ssue of  counsel ' s def i c i ency,  and nei t her  
shal l  I .    
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¶149 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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