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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed.    

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed cour t  of  appeal s '  deci s i on1 t hat  r ever sed t he 

Mi l waukee Count y Ci r cui t  Cour t ,  Judge Pat r i c i a D.  McMahon 

pr esi di ng,  and r emanded f or  f ur t her  pr oceedi ngs.   On Januar y 27,  

2006,  Mi chael  J.  Car t er  ( Car t er )  was convi ct ed of  one count  of  

f i r st - degr ee sexual  assaul t  of  a chi l d under  Wi s.  St at .  

                                                 
1 St at e v.  Car t er ,  No.  2008AP1185- CR,  unpubl i shed or der  

( Wi s.  Ct .  App.  Mar .  12,  2009) .  
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§ 948. 02( 1)  ( 2005- 06) . 2  Judge Mel  Fl anagan sent enced Car t er  t o 

27 year s i mpr i sonment ,  compr i sed of  12 year s i n i ni t i al  

conf i nement  and 15 year s on ext ended super vi s i on.   On Januar y 

25,  2008,  Car t er  f i l ed a post - convi ct i on mot i on f or  a new t r i al  

on t he gr ounds of  i nef f ect i ve assi st ance of  counsel .   

Speci f i cal l y,  Car t er  ar gued t hat  hi s t r i al  counsel  was 

i nef f ect i ve because he f ai l ed t o i nt r oduce evi dence t hat  t he 

f i ve- year - ol d v i ct i m was pr evi ousl y sexual l y assaul t ed,  whi ch 

woul d have pr ovi ded an al t er nat i ve expl anat i on f or  her  det ai l ed 

sexual  knowl edge.   On Apr i l  17,  2008,  Judge McMahon conduct ed a 

Machner  hear i ng3 and deni ed t he mot i on.   Car t er  appeal ed,  and t he 

cour t  of  appeal s r emanded t he mat t er  t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs.   The St at e pet i t i oned t hi s cour t  f or  

r evi ew,  and we accept ed.   We now r ever se t he deci s i on of  t he 

cour t  of  appeal s.  

¶2 The i ssue bef or e us i s whet her  t he cour t  of  appeal s 

pr oper l y r emanded t he case t o t he c i r cui t  cour t  f or  f ur t her  

                                                 
2 Wi sconsi n St at .  § 948. 02( 1) ( 2005- 06)  pr ovi des i n r el evant  

par t :  " Whoever  has sexual  cont act  or  sexual  i nt er cour se wi t h a 
per son who has not  at t ai ned t he age of  13 year s i s gui l t y of  one 
of  t he f ol l owi ng:  .  .  .  ( b)  I f  t he sexual  cont act  or  sexual  
i nt er cour se di d not  r esul t  i n gr eat  bodi l y har m t o t he per son,  a 
Cl ass B f el ony. "  

3 " Under  St at e v.  Machner ,  92 Wi s.  2d 797,  285 N. W. 2d 905 
( Ct .  App.  1979) ,  a hear i ng may be hel d when a cr i mi nal  
def endant ' s t r i al  counsel  i s  chal l enged f or  al l egedl y pr ovi di ng 
i nef f ect i ve assi st ance.   At  t he hear i ng,  t r i al  counsel  t est i f i es 
as t o hi s or  her  r easoni ng on chal l enged act i on or  i nact i on. "   
St at e v.  Thi el ,  2003 WI  111,  ¶2 n. 3,  264 Wi s.  2d 571,  665 N. W. 2d 
305.  



No.  2008AP1185- CR   

 

3 
 

pr oceedi ngs on Car t er ' s c l ai m t hat  hi s t r i al  counsel  was 

i nef f ect i ve.    

¶3 We concl ude t hat  t he cour t  of  appeal s i mpr oper l y 

r emanded t he case t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.   

Car t er ' s i nef f ect i ve assi st ance of  counsel  c l ai m f ai l s under  t he 

t wo- par t  i nqui r y of  St r i ckl and v .  Washi ngt on,  466 U. S.  668,  687 

( 1984) .   Fi r st ,  hi s t r i al  counsel ' s per f or mance was not  

def i c i ent .   Hi s counsel ' s st r at egi c deci s i on not  t o i nt r oduce 

evi dence t hat  t he chi l d v i ct i m was pr evi ousl y sexual l y assaul t ed 

was obj ect i vel y r easonabl e consi der i ng al l  t he c i r cumst ances.   

Second,  even assumi ng t hat  hi s counsel ' s per f or mance was 

def i c i ent ,  t he def i c i ency di d not  pr ej udi ce Car t er ' s def ense.   

Evi dence t hat  t he chi l d v i ct i m was pr evi ousl y sexual l y assaul t ed 

woul d have been i nadmi ssi bl e under  Wi sconsi n' s r ape shi el d l aw,  

Wi s.  St at .  § 972. 11( 2)  ( 2007- 08) , 4 and t he nar r ow f i ve- par t  t est  

ar t i cul at ed i n St at e v.  Pul i zzano,  155 Wi s.  2d 633,  656- 57,  456 

N. W. 2d 325 ( 1990) .   Accor di ngl y,  t hi s cour t  r ever ses t he cour t  

of  appeal s '  dec i s i on and uphol ds t he j udgment  of  t he c i r cui t  

cour t  denyi ng Car t er ' s post - convi ct i on mot i on f or  a new t r i al .  

I .  FACTS 

¶4 On August  25,  2005,  Car t er  was char ged wi t h one count  

of  f i r st - degr ee sexual  assaul t  of  a chi l d.   The St at e al l eged 

t hat  on or  bet ween Mar ch 1,  2005,  and Jul y 31,  2005,  Car t er  

f or ced f i ve- year - ol d Cassandr a L.  ( Cassandr a)  t o per f or m or al  

                                                 
4 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  



No.  2008AP1185- CR   

 

4 
 

sex on hi m.   The assaul t  occur r ed whi l e Car t er  was l i v i ng wi t h 

Cassandr a and her  mot her ,  Deni se.   About  t wo weeks af t er  Deni se 

and Cassandr a moved t o anot her  r esi dence,  Cassandr a i nf or med 

Deni se t hat  Car t er  " t ouched her  down i n her  pr i vat e ar ea and 

want ed her  t o l i ck hi s pr i vat e ar ea. "   Deni se t ook Cassandr a t o 

ur gent  car e,  and t hey event ual l y spoke t o pol i ce.  

¶5 Cassandr a spoke wi t h c i t y of  Mi l waukee pol i ce of f i cer  

Lucr et i a Thomas ( Of f i cer  Thomas) .   Accor di ng t o Cassandr a,  one 

ni ght  whi l e her  mot her  was sl eepi ng,  she was wat chi ng t el evi s i on 

wi t h Car t er  when he asked her  t o " come by hi m. "   Car t er  

unbut t oned hi s shor t s and pul l ed t hem down a shor t  di st ance.   

Cassandr a descr i bed seei ng " a t hi ng st i cki ng out  l i ke my ki t t y. "   

To demonst r at e f or  Of f i cer  Thomas,  she pl aced her  st uf f ed pi nk 

cat  at  her  vagi nal  ar ea and angl ed i t  upwar d.   Cassandr a al so 

descr i bed seei ng hai r  t he same col or  as her  mot her ' s ( br unet t e) .   

Accor di ng t o Of f i cer  Thomas,  Cassandr a i ndi cat ed " t hat  she knew 

what  [ Car t er ]  want ed her  t o do"  because Cassandr a sai d t hat  she 

" c l osed her  mout h t i ght "  when he t ol d her  t o come by hi m.   

Car t er  t hen pr i ed open Cassandr a' s mout h and pushed her  head 

down ont o hi s " pr i vat e par t , "  usi ng hi s hand t o push her  head up 

and down.   When he st opped,  Cassandr a descr i bed wi pi ng her  mout h 

and seei ng " whi t e st uf f  hangi ng f r om her  hand. "   Cassandr a 

st at ed t hat  af t er  she washed her  hands i n t he bat hr oom,  she 

passed Car t er  i n t he hal l way,  and he pr et ended t o z i p hi s mout h 

and t ur n a key.  

¶6 At  t r i al ,  bef or e any wi t ness was cal l ed,  Car t er ' s 

t r i al  counsel ,  St ephen Sar gent  ( Sar gent ) ,  i nf or med t he ci r cui t  
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cour t  t hat  he woul d not  be pr esent i ng any evi dence t hat  

Cassandr a may have been pr evi ousl y sexual l y assaul t ed by a t hi r d 

par t y.   As a " s t r at egi c deci s i on, "  he opt ed not  t o pr esent  t he 

evi dence because he t hought  ( 1)  t he pr osecut or  woul d obj ect ;  ( 2)  

t he evi dence was not  r el evant ;  and ( 3)  t he evi dence woul d bui l d 

t he j ur y ' s sympat hy f or  Cassandr a.  

¶7 The j ur y convi ct ed Car t er  of  one count  of  f i r st - degr ee 

sexual  assaul t  of  a chi l d.   Af t er  he was sent enced,  Car t er  

r et ai ned new counsel  and f i l ed a post - convi ct i on mot i on f or  a 

new t r i al ,  c l ai mi ng t hat  Sar gent  pr ovi ded i nef f ect i ve assi st ance 

of  counsel .   Car t er  ar gued t hat  Sar gent  was i nef f ect i ve because 

he f ai l ed t o i nt r oduce evi dence t hat  Cassandr a was pr evi ousl y 

sexual l y assaul t ed,  whi ch woul d have pr ovi ded an al t er nat i ve 

expl anat i on f or  her  det ai l ed sexual  knowl edge.    

¶8 At  t he Machner  hear i ng,  Car t er  t est i f i ed t hat  

Cassandr a was pr evi ousl y sexual l y assaul t ed by her  cousi n,  and 

i t  was f r om t hat  assaul t  t hat  Cassandr a der i ved her  det ai l ed 

sexual  knowl edge.   Car t er  l ear ned of  t he al l eged sexual  assaul t  

i n t he summer  of  2004 whi l e he,  Deni se,  and Cassandr a wer e at  

Car t er ' s gr andmot her ' s house.   Accor di ng t o Car t er ,  he was i n 

t he bat hr oom when Cassandr a st ood out si de t he door  and asked 

Car t er  i f  he " want ed her  t o make j ui ce. "   Car t er  came out  of  t he 

bat hr oom and t ol d Cassandr a t hat  t hey di d not  have any j ui ce,  t o 

whi ch Cassandr a r epl i ed t hat  she " can hel p [ Car t er ]  make j ui ce"  

and poi nt ed t owar ds hi s cr ot ch.   When asked what  she meant ,  

Cassandr a sai d,  " Li ke [ her  cousi n] . "   Car t er  gat her ed f r om 

Cassandr a' s expl anat i on t hat  " her  and [ her  cousi n]  wer e upst ai r s  
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i n her  bedr oom,  and she basi cal l y pul l ed on hi s peni s t o get  hi m 

t o ej acul at e. "    

¶9 Car t er  t hen t est i f i ed t hat  on t he same day,  he r el ayed 

t he i nci dent  t o Deni se.   He t est i f i ed t hat  when quest i oned by 

Deni se,  Cassandr a descr i bed pl ayi ng upst ai r s wi t h her  cousi n 

when he pul l ed hi s pant s down and t ol d her  t o pul l  " on hi s 

t hi ng. "   Car t er  t est i f i ed t hat  Cassandr a t hen t ol d Deni se t hat  

" some st uf f  came out , "  and t he col or  was whi t e.  

¶10 Accor di ng t o Car t er ' s t est i mony at  t he hear i ng,  

somet i me l at er  Deni se t ol d hi m speci f i cal l y t hat  a soci al  wor ker  

and sher i f f  came over  t o t he house and spoke t o Cassandr a al one. 5 

¶11 Car t er  al l eged t hat  Cassandr a r ef er enced t he pr evi ous 

sexual  assaul t  i n a v i deot aped i nt er vi ew wi t h c i t y of  Mi l waukee 

pol i ce of f i cer  Chr i st i ne Koch t aken on August  26,  2005,  shor t l y 

af t er  Car t er  was char ged wi t h sexual l y assaul t i ng Cassandr a. 6  I n 

hi s post - convi ct i on mot i on,  Car t er  summar i zed t he r el evant  

por t i on of  t he v i deot ape as f ol l ows:    

I n t hi s i nt er vi ew,  af t er  t el l i ng of  event s 
i nvol v i ng Mr .  Car t er ,  Of f i cer  Koch asked Cassandr a i f  
she had seen anyone el se' s pr i vat e par t .   ( Thi s st ar t s 
at  about  10: 14 a. m.  on t he cl ock super i mposed on t he 
vi deo. )   Cassandr a r el at ed t hat  she saw [ her  cousi n' s]  

                                                 
5 However ,  as t he c i r cui t  cour t  poi nt ed out ,  Car t er ' s post -

convi ct i on mot i on made no ment i on of  t he al l eged pr evi ous sexual  
assaul t  ever  bei ng r epor t ed t o t he pol i ce.  

6 Thi s v i deot ape was not  pr esent ed at  t r i al ,  and nei t her  
Car t er  nor  t he St at e i nt r oduced t he vi deot ape at  t he post -
convi ct i on hear i ng.   Accor di ngl y,  t he v i deot aped i nt er vi ew di d 
not  appear  i n t he r ecor d bef or e t hi s cour t ,  and we must  r el y on 
t he par t i es '  i nt er pr et at i ons of  t he i nt er vi ew.  
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pr i vat e par t .   [ Her  cousi n]  .  .  .  i s  ol der  t han 
Cassandr a and i s  l i ke a gr own- up.   Thi s happened when 
Cassandr a was f our  year s ol d.   Thi s happened i n a bi g 
pl ace wher e t hey went  upst ai r s.   [ Her  cousi n]  was 
" maki ng j ui ce. "   Hi s pant s wer e down.    

The St at e,  however ,  mai nt ai ned t hat  Cassandr a made no such 

r ef er ence:  

What  we have i s a st at ement  by a gi r l  i n a 
v i deot ape t hat  says she saw her  cousi n' s peni s and 
t hat  i s al l  we have i n t hat  v i deot ape.  

 She doesn' t  t al k about  anyt hi ng el se.   She 
doesn' t  descr i be i t .   She doesn' t  say anyt hi ng.   Al l  
she says she sees her  cousi n' s  peni s.   She doesn' t  
even know whet her  he' s a boy or  an adul t .  

 Then t her e i s  some i nci dent  of  pl ayi ng and some 
maki ng of  dr i nks and t hi ngs l i ke t hat ;  but  t her e i s 
not hi ng t hat  says t hat  she t ouched hi m,  t hat  he 
t ouched her ,  t hat  t her e was anyt hi ng t hat  was sexual  
i n nat ur e.  

¶12 I n ei t her  case,  Car t er ' s t r i al  counsel ,  Sar gent ,  

v i ewed t he vi deot aped i nt er vi ew and opt ed not  t o pr esent  

evi dence at  t r i al  of  t he al l eged pr evi ous sexual  assaul t .   At  

t he Machner  hear i ng,  Sar gent  r ecal l ed t hat  Car t er  ment i oned t o 

hi m t hat  anot her  per son may have " mol est ed"  Cassandr a,  but  

Car t er  was not  any mor e speci f i c .   Af t er  hear i ng t he 

i nf or mat i on,  Sar gent  ar r anged f or  an i nvest i gat or  t o cont act  

Cassandr a t hr ough Deni se,  but  Deni se decl i ned t o speak t o t he 

i nvest i gat or .    
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¶13 Accor di ng t o Sar gent , 7 pr esent i ng evi dence of  t he 

pr evi ous sexual  assaul t  woul d have been an unwi se def ense 

st r at egy:  

[ A] s f ar  as who may have sexual l y assaul t ed t hi s gi r l ,  
or  when,  or  wher e,  I  di d have my i nvest i gat or  at t empt  
t o cont act  t he mot her  of  t he chi l d.   That  was not  
goi ng anywher e,  and I  made t he st r at egi c move we 
shoul d chal l enge t he mot her ' s cr edi bi l i t y  t hr ough t he 
chi l d r at her  t han ot her  def enses.  

¶14 I nst ead of  di r ect l y at t acki ng Cassandr a,  Sar gent  opt ed 

i nst ead t o chal l enge her  cr edi bi l i t y  t hr ough Deni se,  by 

demonst r at i ng t hat  t her e was a br eakdown i n Deni se and Car t er ' s  

r el at i onshi p,  and Deni se pr essur ed Cassandr a i nt o maki ng t he 

al l egat i ons agai nst  Car t er .   I n Sar gent ' s v i ew,  t he v i deot aped 

i nt er vi ew depi ct ed a " ver y sympat het i c chi l d, "  and he di d " not  

wi sh t o bui l d up sympat hy f or  t he Jur y t owar ds t hi s chi l d and 

t hen have t o chal l enge t hi s chi l d' s cr edi bi l i t y  and t he mot her ' s 

cr edi bi l i t y  wi t hi n t he same t r i al . "  

¶15 I n deci di ng not  t o pr esent  evi dence of  t he pr evi ous 

sexual  assaul t ,  Sar gent  conceded t hat  he never  r esear ched 

whet her  t he evi dence woul d have been admi ssi bl e.   Speci f i cal l y,  

Sar gent  di d not  r evi ew St at e v.  Pul i zzano,  a deci s i on by t hi s 

cour t  t hat  cr eat ed a nar r ow except i on t o t he gener al  

i nadmi ssi bi l i t y  of  a v i ct i m' s sexual  hi st or y.   See 155 Wi s.  2d 

633.   Pur suant  t o Pul i zzano,  evi dence of  a pr i or  sexual  assaul t  

agai nst  a chi l d v i ct i m i s admi ss i bl e i f  t he def endant  sat i sf i es 

                                                 
7 By t he t i me of  t he Machner  hear i ng on Apr i l  17,  2008,  

Sar gent  had been empl oyed f or  18 year s as a st af f  at t or ney i n 
t he St at e Publ i c Def ender ' s Of f i ce,  Mi l waukee Tr i al  Di v i s i on.  
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a f i ve- par t  t est ,  and t he cour t  det er mi nes t hat  t he def endant ' s 

r i ght  t o pr esent  t he evi dence out wei ghs t he St at e' s i nt er est  i n 

excl udi ng i t .   I d.  at  656- 57.   Concer ni ng hi s f ami l i ar i t y wi t h 

Pul i zzano,  Sar gent  pr ovi ded t he f ol l owi ng t est i mony at  t he post -

convi ct i on hear i ng:  

Q:  [ At t or ney Wasi el ewski ,  on behal f  of  Car t er ] :  Now 
when you consi der ed whet her  or  not  t o br i ng up t hi s 
pr i or  sexual  assaul t  of  Cassandr a,  what  was your  
under st andi ng as t o whet her  i t  was l egal l y 
admi ssi bl e? 

A:  [ At t or ney Sar gent ] :  I  woul d have t o say I  di d not  
l ook t oo f ar  whet her  i t  was admi ssi bl e.   I t  was my 
under st andi ng at  some poi nt  i t  may or  may not  have 
been.  

Q:  Di d you ever  r evi ew a case cal l ed St at e v.  
Pul i zzano? 

A:  No,  I  di d not .  

Q:  Or  any subsequent  case t hat  quot es t he Pul i zzano 
t est ? 

A:  Pr i or  t o t r i al ,  no,  I  di d not .  

Q:  Di d you do any r esear ch t hat  l ed you t o any 
concl usi on as t o t he admi ssi bi l i t y  of  t he pr i or  
i nci dent ? 

A:  I  di d not  go i nt o r esear chi ng of  t hat  i ssue.  

Q:  So you made a st r at egi c deci s i on not  t o go af t er  i t  
wi t hout  pur sui ng t he quest i on whet her  you coul d 
pur sue t he admi ssi on of  t he pr i or  i nci dent ;  i s  t hat  
a f ai r  st at ement ? 

A:  No.   To be accur at e t o say I  di d not  bel i eve t hat  
i ssue t o be a st r ong one as st r at egi c——as a t r i al  
def ense st r at egy t hat  I ——t hat  as f ar  as who may 
have sexual l y assaul t ed t hi s gi r l ,  or  when,  or  
wher e,  I  di d have my i nvest i gat or  at t empt  t o 
cont act  t he mot her  of  t he chi l d.   That  was not  
goi ng anywher e,  and I  made t he st r at egi c move we 
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shoul d chal l enge t he mot her ' s cr edi bi l i t y  t hr ough 
t he chi l d r at her  t han ot her  def enses.  

¶16 At  t he c l ose of  t he Machner  hear i ng,  t he c i r cui t  cour t  

deni ed Car t er ' s mot i on f or  a new t r i al ,  concl udi ng t hat  Car t er  

di d not  r ecei ve i nef f ect i ve assi st ance of  counsel .   Fi r st ,  t he 

c i r cui t  cour t  det er mi ned t hat  Sar gent ' s deci s i on not  t o pr esent  

evi dence of  t he pr evi ous sexual  assaul t  was a r easonabl e one.   

The ci r cui t  cour t  decl i ned t o cr i t i c i ze Sar gent  f or  opt i ng not  

t o pr esent  evi dence t hat  he deemed i r r el evant  t o hi s def ense 

st r at egy and t hat  woul d have conj ur ed up sympat hy f or  t he chi l d 

v i ct i m.   Second,  Car t er  f ai l ed t o est abl i sh t hat  hi s def ense was 

pr ej udi ced by Sar gent ' s deci s i on not  t o pr esent  evi dence of  t he 

pr evi ous sexual  assaul t .   Accor di ng t o t he c i r cui t  cour t ,  t he 

admi ssi bi l i t y  of  t he evi dence pr esent ed a " ver y uphi l l  bat t l e"  

under  Pul i zzano.   The ci r cui t  cour t  al so f ound t hat  Car t er ' s 

t est i mony was not  cr edi bl e,  especi al l y concer ni ng hi s st at ement  

t hat  t he al l eged pr evi ous sexual  assaul t  had been r epor t ed t o 

t he pol i ce.  

¶17 The cour t  of  appeal s r emanded t he case t o t he c i r cui t  

cour t  f or  f ur t her  pr oceedi ngs.   The cour t  of  appeal s concl uded 

t hat  Sar gent ' s per f or mance was def i c i ent  gi ven hi s f ai l ur e t o 

i nvest i gat e whet her  t he pr evi ous sexual  assaul t  had occur r ed and 

hi s unf ami l i ar i t y wi t h Pul i zzano.   However ,  t he cour t  of  appeal s 

st at ed t hat  unt i l  f ur t her  i nvest i gat i on was compl et ed,  nei t her  

t he cour t  of  appeal s nor  t he c i r cui t  cour t  coul d det er mi ne 

whet her  Car t er  was pr ej udi ced by Sar gent ' s def i c i ent  

per f or mance.   Accor di ngl y,  t he cour t  of  appeal s di d not  gr ant  
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Car t er  a new t r i al  and i nst ead r emanded t he case t o t he c i r cui t  

cour t  f or  f ur t her  pr oceedi ngs. 8 

¶18 On r evi ew,  we concl ude t hat  Car t er  di d not  r ecei ve 

i nef f ect i ve assi st ance of  counsel .   We t her ef or e r ever se t he 

deci s i on of  t he cour t  of  appeal s and uphol d t he j udgment  of  t he 

c i r cui t  cour t  denyi ng Car t er ' s post - convi ct i on mot i on f or  a new 

t r i al .  

I I .  STANDARD OF REVI EW 

¶19 A cl ai m of  i nef f ect i ve assi st ance of  counsel  i s  a 

mi xed quest i on of  f act  and l aw.   St at e v.  Thi el ,  2003 WI  111,  

¶21,  264 Wi s.  2d 571,  665 N. W. 2d 305;  St at e v.  Er i ckson,  227 

Wi s.  2d 758,  768,  596 N. W. 2d 749 ( 1999) .   We wi l l  uphol d t he 

c i r cui t  cour t ' s  f i ndi ngs of  f act  unl ess t hey ar e c l ear l y  

er r oneous.   Thi el ,  264 Wi s 2d 571,  ¶21.   " Fi ndi ngs of  f act  

i ncl ude ' t he c i r cumst ances of  t he case and t he counsel ' s conduct  

and st r at egy. ' "   I d.  ( quot i ng St at e v.  Kni ght ,  168 Wi s.  2d 509,  

514 n. 2,  484 N. W. 2d 540 ( 1992) ) .   Mor eover ,  t hi s cour t  wi l l  not  

                                                 
8 The St at e ar gues f or  t he f i r st  t i me i n i t s r epl y br i ef  

t hat  s i nce t he cour t  of  appeal s di d not  gr ant  Car t er ' s r equest  
f or  a new t r i al  and i nst ead r emanded f or  f ur t her  pr oceedi ngs,  
Car t er  cannot  r equest  t hi s cour t  t o gr ant  hi m a new t r i al  
because he f ai l ed t o f i l e a pet i t i on f or  cr oss- r evi ew.   See Wi s.  
St at .  § 809. 62( 3m) ( a)  ( " A par t y who seeks t o r ever se,  vacat e,  or  
modi f y an adver se deci s i on of  t he cour t  of  appeal s shal l  f i l e a 
pet i t i on f or  cr oss- r evi ew wi t hi n t he per i od f or  f i l i ng a 
pet i t i on f or  r ev i ew wi t h t he supr eme cour t ,  or  30 days af t er  t he 
f i l i ng of  a pet i t i on f or  r evi ew by anot her  par t y,  whi chever  i s 
l at er . " ) ;  Wi s.  St at .  § 809. 62( 1g) ( b)  ( def i ni ng " adver se 
deci s i on"  t o i ncl ude t he cour t  of  appeal s '  f ai l ur e t o gr ant  t he 
f ul l  r el i ef  sought ) .   Because of  our  deci s i on t o r ever se t he 
cour t  of  appeal s,  i t  i s  unnecessar y f or  us t o addr ess t hi s 
i ssue.  
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excl ude t he ci r cui t  cour t ' s  ar t i cul at ed assessment s of  

cr edi bi l i t y  and demeanor ,  unl ess t hey ar e c l ear l y er r oneous.   

Thi el ,  264 Wi s.  2d 571,  ¶23.   However ,  t he ul t i mat e 

det er mi nat i on of  whet her  counsel ' s assi st ance was i nef f ect i ve i s  

a quest i on of  l aw,  whi ch we r evi ew de novo.   I d. ,  ¶21.  

I I I .  ANALYSI S 

¶20 Bot h t he Uni t ed St at es Const i t ut i on and t he Wi sconsi n 

Const i t ut i on guar ant ee cr i mi nal  def endant s t he r i ght  t o counsel .   

U. S.  Const .  amend.  VI ;  Wi s.  Const .  ar t .  I ,  § 7. 9  The Uni t ed 

St at es Supr eme Cour t  has r ecogni zed t hat  " ' t he r i ght  t o counsel  

                                                 
9 The Si xt h Amendment  of  t he U. S.  Const i t ut i on pr ovi des:   

I n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  
enj oy t he r i ght  t o a speedy and publ i c t r i al ,  by an 
i mpar t i al  j ur y of  t he St at e and di st r i ct  wher ei n t he 
cr i me shal l  have been commi t t ed,  whi ch di st r i ct  shal l  
have been pr evi ousl y ascer t ai ned by l aw,  and t o be 
i nf or med of  t he nat ur e and cause of  t he accusat i on;  t o 
be conf r ont ed wi t h t he wi t nesses agai nst  hi m;  t o have 
compul sor y pr ocess f or  obt ai ni ng wi t nesses i n hi s 
f avor ,  and t o have t he Assi st ance of  Counsel  f or  hi s 
def ense.  

Si mi l ar l y,  t he Wi sconsi n Const i t ut i on,  Ar t i c l e I ,  Sect i on 7 
guar ant ees:  

I n al l  cr i mi nal  pr osecut i ons t he accused shal l  
enj oy t he r i ght  t o be hear d by hi msel f  and counsel ;  t o 
demand t he nat ur e and cause of  t he accusat i on agai nst  
hi m;  t o meet  t he wi t nesses f ace t o f ace;  t o have 
compul sor y pr ocess t o compel  t he at t endance of  
wi t nesses i n hi s behal f ;  and i n pr osecut i ons by 
i ndi ct ment ,  or  i nf or mat i on,  t o a speedy publ i c t r i al  
by an i mpar t i al  j ur y of  t he count y or  di st r i ct  wher ei n 
t he of f ense shal l  have been commi t t ed;  whi ch count y or  
di st r i ct  shal l  have been pr evi ousl y ascer t ai ned by 
l aw.  



No.  2008AP1185- CR   

 

13 
 

i s t he r i ght  t o t he ef f ect i ve assi st ance of  counsel . ' "   

St r i ckl and,  466 U. S.  at  686 ( quot i ng McMann v.  Ri char dson,  397 

U. S.  759,  771 n. 14 ( 1970) ) . 10  

¶21 Whet her  a convi ct ed def endant  r ecei ved i nef f ect i ve 

assi st ance of  counsel  i s  a t wo- par t  i nqui r y.   St r i ckl and,  466 

U. S.  at  687.   Fi r st ,  t he def endant  must  pr ove t hat  counsel ' s 

per f or mance was def i c i ent .   I d.   Second,  i f  counsel ' s 

per f or mance was def i c i ent ,  t he def endant  must  pr ove t hat  t he 

def i c i ency pr ej udi ced t he def ense.   I d.   I n or der  f or  Car t er  t o 

succeed on hi s c l ai m of  i nef f ect i ve assi st ance of  counsel ,  he 

must  sat i sf y bot h pr ongs of  t he St r i ckl and t est .   See i d.   Thi s 

cour t  concl udes t hat  he has sat i sf i ed nei t her .  

A.  Def i c i ent  Per f or mance 

¶22 To demonst r at e def i c i ent  per f or mance,  t he def endant  

must  show t hat  hi s counsel ' s  r epr esent at i on " f el l  bel ow an 

obj ect i ve st andar d of  r easonabl eness"  consi der i ng al l  t he 

c i r cumst ances.   I d.  at  688.   I n eval uat i ng t he r easonabl eness of  

counsel ' s per f or mance,  t hi s cour t  must  be " hi ghl y def er ent i al . "   

I d.  at  689.   We must  make " ever y ef f or t  .  .  .  t o el i mi nat e t he 

di st or t i ng ef f ect s of  hi ndsi ght ,  t o r econst r uct  t he 

c i r cumst ances of  counsel ' s chal l enged conduct ,  and t o eval uat e 

t he conduct  f r om counsel ' s per spect i ve at  t he t i me. "   I d.   

Counsel  enj oys a " st r ong pr esumpt i on"  t hat  hi s conduct  " f al l s  

                                                 
10 " The st andar d f or  det er mi ni ng whet her  counsel ' s 

assi st ance i s ef f ect i ve under  t he Wi sconsi n Const i t ut i on i s 
i dent i cal  t o t hat  under  t he f eder al  Const i t ut i on. "   Thi el ,  264 
Wi s.  2d 571,  ¶18 n. 7.  
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wi t hi n t he wi de r ange of  r easonabl e pr of essi onal  assi st ance. "   

I d.   I ndeed,  counsel ' s per f or mance need not  be per f ect ,  nor  even 

ver y good,  t o be const i t ut i onal l y adequat e.   Thi el ,  264 Wi s.  2d 

571,  ¶19 ( c i t i ng St at e v.  Wi l l i quet t e,  180 Wi s.  2d 589,  605,  510 

N. W. 2d 708 ( 1993) ) .  

¶23 St r at egi c deci s i ons made af t er  l ess t han compl et e 

i nvest i gat i on of  l aw and f act s may st i l l  be adj udged r easonabl e.   

St r i ckl and,  466 U. S.  at  690- 91.   " [ C] ounsel  has a dut y t o make 

r easonabl e i nvest i gat i ons or  t o make a r easonabl e deci s i on t hat  

makes par t i cul ar  i nvest i gat i ons unnecessar y. "   I d.  at  691 

( emphasi s added) .   I n eval uat i ng counsel ' s deci s i on not  t o 

i nvest i gat e,  t hi s cour t  must  assess t he deci s i on' s 

r easonabl eness i n l i ght  of  " al l  t he c i r cumst ances, "  " appl y i ng a 

heavy measur e of  def er ence t o counsel ' s j udgment s. "   I d.  

¶24 We concl ude t hat  Sar gent ' s per f or mance was not  

def i c i ent  because hi s st r at egi c deci s i on not  t o pr esent  evi dence 

of  t he pr evi ous sexual  assaul t  was obj ect i vel y r easonabl e 

consi der i ng al l  t he c i r cumst ances. 11  At  t r i al ,  Sar gent  i nf or med 

t he ci r cui t  cour t  t hat  he had made t he st r at egi c  deci s i on not  t o 

pr esent  evi dence t hat  Cassandr a may have been pr evi ousl y  

                                                 
11 I n hi s br i ef ,  Car t er  appear s t o ar gue t hat  t he def i c i ency 

of  Sar gent ' s per f or mance i s not  at  i ssue because t he St at e,  i n 
i t s br i ef ,  " acknowl edge[ d] ,  t hough not  whol ehear t edl y,  t hat  
.  .  .  ' per haps Sar gent ' s deci s i on not  t o pur sue t he [ al l eged 
pr evi ous sexual  assaul t ]  mat t er  f ur t her  was not  r easonabl e. ' "   
We decl i ne t o di spose of  t he def i c i ent  per f or mance pr ong on t hat  
basi s.   As di scussed supr a Par t  I I ,  t he det er mi nat i on of  whet her  
counsel  per f or med def i c i ent l y i s a quest i on of  l aw t hat  t hi s 
cour t  r evi ews i ndependent l y.   Thi el ,  264 Wi s.  2d 571,  ¶21.  
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sexual l y assaul t ed by a t hi r d par t y.   He gave t hr ee r easons f or  

hi s deci s i on:  ( 1)  " [ he]  t hought  t he DA woul d l i kel y obj ect " ;  ( 2)  

" [ he di d not ]  see i t  as r el evant " ;  and ( 3)  " [ he t hought  he 

woul d] ——i f  anyt hi ng,  bui l d up sympat hy f or  t hi s young gi r l . "   

Li ke t he c i r cui t  cour t ,  we decl i ne t o cr i t i c i ze Sar gent  f or  

opt i ng not  t o pr esent  evi dence t hat  he deemed i r r el evant  t o hi s 

def ense st r at egy and t hat  woul d have conj ur ed up t he j ur y ' s 

sympat hy f or  Cassandr a.  

¶25 At  t he Machner  hear i ng,  Sar gent  c l ear l y ar t i cul at ed 

t he def ense st r at egy he chose:  i nst ead of  di r ect l y at t acki ng 

Cassandr a,  he opt ed i nst ead t o chal l enge her  cr edi bi l i t y  t hr ough 

Deni se,  by demonst r at i ng t hat  t her e was a br eakdown i n Deni se 

and Car t er ' s r el at i onshi p,  and Deni se used Cassandr a as a t ool  

i n t hat  br eakup.   Sar gent ' s chosen def ense st r at egy was r eveal ed 

at  t r i al  t hr ough hi s openi ng ar gument ;  hi s cr oss- exami nat i on of  

Deni se and Cassandr a;  hi s di r ect - exami nat i on of  Car t er ;  and t he 

St at e' s c l osi ng ar gument .  

¶26 I n hi s openi ng ar gument ,  Sar gent  r epr esent ed t o t he 

j ur y t hat  Deni se and Car t er  had an angr y r el at i onshi p,  f or  whi ch 

Deni se and Cassandr a har bor ed host i l i t y  t owar ds Car t er :  

Look at  t he case.   Look at  al l  t he wi t nesses.   
Look at  t hei r  t est i mony.   Look at  t he——t he nat ur e of  
t hi s gi r l ,  r el at i onshi p wi t h her  mot her ,  t hei r  
r el at i onshi p wi t h Mr .  Car t er .  

Now,  I  t hi nk one f al l acy i n l i f e i s t hat  we t hi nk 
t hat  we have t o show t hat  k i ds ar e mani pul at i ve or  
t hey t hi nk t hat ——you know,  t hey cr eat e gr and schemes.  

I t ' s  not  one of  t hose cases.  
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Quest i on of  whet her  or  not  t he at mospher e of  t hi s 
chi l d t hat  was l i v i ng at ——was such t hat  t her e was a 
gr eat  deal  of  host i l i t y  t owar ds Mi chael  Car t er .  

Ther e wi l l  be.   Ther e wi l l  be some t hi ngs you 
hear  about  t he r el at i onshi p of  Mi chael  Car t er  and her  
mot her  t hat  wer e bad.  

Ther e wi l l  be some t hi ngs you hear  about  Mi chael  
Car t er  t hat  ar e not  good t o hear ,  t hat  he was i nvol ved 
i n some ver y bad ar gument s wi t h hi s gi r l f r i end.   Ther e 
was ar gument s over  money.   Ther e was ar gument s over  
dr ugs.   Okay.  

That  i s not  ver y good t o t al k about ,  t hat ' s not  
ver y posi t i ve,  but  t hat ' s t he f act s t hat  t hi s chi l d 
was l i v i ng i n.  

Ther e wi l l  be t est i mony about  t he host i l i t y  t hat  
t hi s gi r l  saw .  .  .  .  

.  .  .  .  

.  .  .  I n t he end I ' m gonna ask you t o r et ur n a not  
gui l t y ver di ct ,  ' cuz t he evi dence wi l l  show t hat  t her e 
r eal l y i s——t her e,  r eal l y,  i s  no c l ear  evi dence t hat  
Mi chael  Car t er  di d anyt hi ng i mpr oper  t owar ds t hi s 
gi r l .  

He was a man,  he was i n a r el at i onshi p,  an adul t  
r el at i onshi p wi t h a woman,  t he woman had a chi l d,  t he— 

The adul t  r el at i onshi p was a vol at i l e one 
possi bl y at  t i mes,  i t  was [ an]  angr y r el at i onshi p,  i t  
was not  a good r el at i onshi p.  

¶27 Deni se and Car t er ' s br oken r el at i onshi p was f ur t her  

r eveal ed t hr ough Sar gent ' s cr oss- exami nat i on of  Deni se:  

Q:   .  .  .  Towar ds t he spr i ng,  i nt o t he ear l y summer  of  
2005,  you and Mr .  Car t er  began t o have ar gument s,  
cor r ect ? 

A:  Yes,  s i r .  

Q:  Some of  t hese ar gument s wer e——i n t he——when 
Cassandr a was home? 
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A:  Yes.  

Q:  Some of  t hese ar gument s wer e ver y l oud? 

A:  Oh,  yes.  

Q:  About  money? 

A:  Yes.  

Q:  About  dr ug use? 

A:  Yes.  

Q:  Mi chael  Car t er ' s dr ug use? 

A:  Yes.  

Q:  They wer e about  a——Mi chael  Car t er  and a br eakup of  
a r el at i onshi p,  cor r ect ? 

A:  Par don? 

.  .  .  .   

Q:  Your  r el at i onshi p wi t h Mi chael  Car t er  was br eaki ng 
up,  cor r ect ? 

A:  Yes.  

Q:  Ther e' s a l ot  of  ani mosi t y i n t hat ,  cor r ect ? 

A:  Cor r ect .  

Q:  And your  daught er  had t o see a l ot  of  t hat .  

A:  Ri ght .  

¶28 Dur i ng Sar gent ' s cr oss- exami nat i on of  Cassandr a,  

Cassandr a t est i f i ed t hat  t he ar gument s bet ween her  mot her  and 

Car t er  caused Cassandr a t o " want [ ]  t o get  away f r om"  Car t er :  

Q:  And t hey ar gued somet i mes i n f r ont  of  you.  

A:  Yes.  

Q:  And t hat  made you ver y sad,  di dn' t  i t ? 
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A:  Mm- hmm.  

Q:  And you want ed t o get  away f r om t hat  house,  di dn' t  
you?  And you want ed t o get  away f r om Mi ke,  di dn' t  
you? 

A:  Yes.  

¶29 Sar gent ' s di r ect - exami nat i on of  Car t er  conf i r med 

Deni se and Car t er ' s br oken r el at i onshi p:  

Q:  Now,  and i n Mar ch t i l l  August  2005,  woul d——t owar ds 
t he l at t er  par t ,  woul d you say t hat  you and her  
mot her  wer e havi ng— 

 .  .  .  Br eak- up i ssues,  I  cal l  i t .    

You wer e havi ng di sagr eement s,  r i ght ? 

A:  Yes.  

Q:  You wer e ar gui ng about  money? 

A:  Qui t e a bi t .  

Q:  And br ought  up by her  mot her ,  t hat  you wer e ar gui ng 
about  her  dr ug use? 

A:  Yes.   Al ong wi t h al cohol  abuse.  

Q:  Okay.   And you and her  mot her  wer e——havi ng some 
pr et t y l oud ar gument s—— 

A:  Yes—— 

Q:  ——i n f r ont —— 

A:  ——we wer e—— 

Q:  ——of  t he chi l d.    

Dur i ng t hat  t i me——wer e your ——Was your  al cohol  and 
dr ug use af f ect i ng t he r el at i onshi p? 

A:  Yes.   Qui t e a bi t .  

Q:  Was t hat  causi ng a st r ai n on your  r el at i onshi p? 

A:  Yes.  
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¶30 Fi nal l y,  Sar gent ' s chosen def ense st r at egy was made 

cl ear  when i t  was at t acked by t he St at e i n i t s c l osi ng ar gument :  

And t he l ast  t hi ng I  want  t o t al k t o you about  
i s,  agai n,  [ Cassandr a' s]  t est i mony.  

I f  t her e was a r eason t o get  Mr .  Car t er  i n 
t r oubl e t hat  was cont r i ved bet ween t he mot her  and t hi s 
l i t t l e gi r l ,  woul d i t  not  have been si mpl er ? 

Woul d i t  have not  j ust  been,  he hi t  me.   He hi t  
me i n my f ace.   Somet hi ng a l i t t l e gi r l  woul d 
r emember .  

But  a sexual  assaul t ,  and a sexual  assaul t  wi t h 
t hi s much det ai l  and gr aphi c det ai l ? 

Ask your sel f ,  woul d a s i x year  ol d be abl e t o 
car r y t hat  of f ?  She' s s i x.   Not  a sophi st i cat ed l i ar .  

¶31 Sar gent  det er mi ned t hat  evi dence of  a pr evi ous sexual  

assaul t  agai nst  Cassandr a was i r r el evant  t o hi s def ense st r at egy 

of  chal l engi ng Cassandr a' s cr edi bi l i t y  t hr ough Deni se by 

demonst r at i ng t hat  t her e was a br eakdown i n Deni se and Car t er ' s  

r el at i onshi p,  and Deni se used Cassandr a as a t ool  i n t hat  

br eakup.   That  det er mi nat i on was a r easonabl e one.   Whet her  

Cassandr a was pr evi ousl y sexual l y assaul t ed by a t hi r d par t y  

woul d not  have necessar i l y  assi st ed t he t r i er  of  f act  i n 

assessi ng whet her  Deni se' s br oken r el at i onshi p wi t h Car t er  

caused her  t o pr essur e Cassandr a i nt o maki ng al l egat i ons agai nst  

Car t er .   I f  Deni se pr essur ed Cassandr a i nt o maki ng up t he 

al l egat i ons,  t he j ur y coul d have bel i eved t hat  Deni se was t he 

sour ce of  Cassandr a' s sexual  knowl edge,  r egar dl ess of  t he 

al l eged pr evi ous sexual  assaul t .   
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¶32 I n addi t i on,  i t  was r easonabl e f or  Sar gent  t o concl ude 

t hat  i f  he pr esent ed evi dence of  t he pr evi ous sexual  assaul t ,  

t he j ur y woul d have quest i oned hi s chosen def ense t heor y.   The 

j ur y coul d have f ound i t  even l ess l i kel y t hat  Deni se woul d put  

her  daught er  t hr ough a l i e about  sexual  assaul t  al l egat i ons,  

gi ven t he f act  t hat  Cassandr a was al r eady a v i ct i m.   I t  was a 

r easonabl e t r i al  st r at egy t o not  r i sk causi ng gr eat er  sympat hy 

f or  Cassandr a by i nt r oduci ng her  as a v i ct i m of  sexual  assaul t  

and t hen di r ect l y at t acki ng her  cr edi bi l i t y .   On bal ance,  when 

evi dence of  t he pr evi ous sexual  assaul t  i s  wei ghed wi t h t he 

st r at egy empl oyed,  and t her e i s al r eady an al t er nat i ve sour ce of  

sexual  knowl edge,  t hat  bei ng Cassandr a' s mot her ,  t he f act  t hat  

Cassandr a was pr evi ousl y sexual l y assaul t ed mi l i t at es agai nst  

t he def ense.   Fur t her mor e,  t he j ur y coul d have concl uded t hat  

t hi s chi l d was vul ner abl e t o sexual  assaul t  by Car t er  because 

she was pr evi ousl y a v i ct i m.   I n t he end,  t he j ur y had t o deci de 

who i t  bel i eved:  t he chi l d or  Car t er .   Whet her  t he chi l d was a 

pr evi ous vi ct i m of  sexual  assaul t  woul d not  have necessar i l y 

assi st ed t he j ur y i n answer i ng t hat  quest i on. 12  

¶33 Even mor e r easonabl e,  however ,  was Sar gent ' s concer n 

t hat  pr esent i ng evi dence of  t he pr evi ous sexual  assaul t  woul d 

                                                 
12 I n t hi s case,  we concl ude t hat  evi dence of  t he al l eged 

pr evi ous sexual  assaul t  woul d have been i nadmi ssi bl e.   See supr a 
Par t  I I I . B.   Such evi dence,  of f er ed as pr oof  of  a chi l d v i ct i m' s  
" al t er nat i ve sour ce of  sexual  knowl edge, "  i s  not  admi ssi bl e 
wi t hout  saf eguar ds.   See St at e v.  Pul i zzano,  155 Wi s.  2d 633,  
656- 57,  456 N. W. 2d 325 ( 1990) .   We do not  accept  t he pr oposi t i on 
t hat  chi l dr en who ar e v i ct i ms of  sexual  assaul t  shoul d be 
aut omat i cal l y subj ect  t o gr eat er  at t ack t han adul t  v i ct i ms.  
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have bui l t  up t he j ur y ' s sympat hy f or  Cassandr a.   The j ur y  woul d 

have been f aced wi t h t he unf or t unat e pr ospect  t hat  f i ve- year - ol d 

Cassandr a had been sexual l y assaul t ed not  once,  but  t wi ce,  and 

bot h t i mes by men cl ose t o her  ( her  cousi n and her  mot her ' s 

l i ve- i n boyf r i end) .   Mor eover ,  by at t empt i ng t o demonst r at e t hat  

Cassandr a gai ned her  det ai l ed sexual  knowl edge,  not  f r om Car t er ,  

but  f r om a pr evi ous sexual  assaul t  by her  cousi n,  Sar gent  woul d 

necessar i l y  have been aski ng t he j ur y t o di scr edi t  t he t est i mony 

of  a f i ve- year - ol d v i ct i m of  sexual  assaul t .   I t  was cer t ai nl y 

r easonabl e t hat  Sar gent  was mor e conf i dent  aski ng t he j ur y t o 

di scr edi t  t he mot her ,  Deni se,  i nst ead of  di r ect l y at t acki ng t he 

chi l d v i ct i m.  

¶34 Fi nal l y,  Car t er  ur ges us t o adopt  t he cour t  of  

appeal s '  concl usi on t hat  Sar gent ' s per f or mance was def i c i ent  

because he " ma[ d] e a st r at egi c det er mi nat i on wi t hout  f ul l  

knowl edge of  t he c i r cumst ances of  t he al l eged pr i or  assaul t  and 

i t s pot ent i al  admi ssi bi l i t y . "   St at e v.  Car t er ,  No.  2008AP1185-

CR,  unpubl i shed or der  ( Wi s.  Ct .  App.  Mar .  12,  2009) .   We decl i ne 

t he i nvi t at i on t o over r i de t he c i r cui t  cour t ' s  det er mi nat i on 

r egar di ng t he f act s,  t he cr edi bi l i t y  of  t he wi t nesses,  and t he 

" ver y uphi l l  bat t l e"  r egar di ng t he admi ssi bi l i t y  of  t he al l eged 

pr i or  assaul t  under  Pul i zzano.   Under  t he f act s of  t hi s case,  

counsel ' s f ai l ur e t o f ur t her  i nvest i gat e i s not  def i c i ent  as a 

mat t er  of  l aw.   St r at egi c deci s i ons made af t er  l ess t han 

compl et e i nvest i gat i on of  l aw and f act s may st i l l  be adj udged 

r easonabl e.   St r i ckl and,  466 U. S.  at  690- 91.   " [ C] ounsel  has a 

dut y t o make r easonabl e i nvest i gat i ons or  t o make a r easonabl e 
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deci s i on t hat  makes par t i cul ar  i nvest i gat i ons unnecessar y. "   I d.  

at  691 ( emphasi s added) .   I t  i s  our  r esponsi bi l i t y  t o det er mi ne 

whet her  Sar gent ' s deci s i on t hat  f ur t her  i nvest i gat i on was 

unnecessar y was a r easonabl e one i n l i ght  of  " al l  t he 

c i r cumst ances, "  bear i ng i n mi nd t hat  hi s j udgment  i s ent i t l ed t o 

" a heavy measur e of  def er ence. "   See i d.  at  691.   We concl ude 

t hat  Sar gent  r easonabl y deci ded t hat  f ur t her  i nvest i gat i on of  

t he al l eged pr i or  sexual  assaul t  and i t s admi ssi bi l i t y  was 

unnecessar y.   However ,  t o be cl ear ,  we do caut i on t hat  t he 

bet t er  pr act i ce i s f or  counsel  t o al ways r esear ch and be 

f ami l i ar  wi t h per t i nent  l egal  aut hor i t y.   I n anot her  case,  t he 

f ai l ur e t o do so may const i t ut e def i c i ent  per f or mance.   Under  

" al l  t he c i r cumst ances"  of  t hi s case,  i d. ,  however ,  we concl ude 

t hat  Sar gent ' s deci s i on not  t o i nvest i gat e was r easonabl e.  

¶35 Af t er  bei ng i nf or med by Car t er  t hat  anot her  per son may 

have sexual l y assaul t ed Cassandr a13 and af t er  v i ewi ng t he 
                                                 

13 Ther e i s a di scr epancy i n t he r ecor d as t o whet her  Car t er  
was any mor e speci f i c  i n descr i bi ng t o Sar gent  t he al l eged 
pr evi ous sexual  assaul t .    

Sar gent  t est i f i ed t hat  at  some poi nt  bef or e t r i al  ( he coul d 
not  r ecal l  when) ,  Car t er  ment i oned t o hi m " t hat  some ot her  
possi bl e per son"  may have pr evi ousl y " mol est ed"  Cassandr a.   
However ,  accor di ng t o Sar gent ,  Car t er  never  t ol d hi m about  an 
i nci dent  i n whi ch Cassandr a poi nt ed t o Car t er ' s cr ot ch and 
of f er ed t o hel p hi m " make j ui ce"  and f ur t her mor e t hat  Car t er  
never  even ment i oned Cassandr a' s cousi n:  

Q:  [ At t or ney Wabi t sch,  on behal f  of  t he St at e] :  So t he 
onl y t hi ng you knew of  any pr i or  i nci dent s t hat  
mi ght  have been sexual  i n nat ur e was when Mr .  
Car t er  t ol d you t hat  he bel i eves t her e was an 
i nci dent  t hat  happened not  i n Mi l waukee and she was 
mol est ed by anot her  per son? 
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v i deot aped i nt er vi ew i n whi ch Cassandr a t ol d t he pol i ce t hat  she 

had seen her  cousi n' s peni s,  Sar gent  f ol l owed up on t he 

i nf or mat i on by ar r angi ng f or  an i nvest i gat or  t o cont act  

Cassandr a t hr ough Deni se.   Deni se,  however ,  woul d not  per mi t  t he 

i nvest i gat or  t o speak wi t h Cassandr a and never  spoke t o t he 

i nvest i gat or  her sel f .   Because hi s i nvest i gat or ' s ef f or t s wer e 

f r ui t l ess and because,  i n hi s opi ni on,  t he v i deot aped i nt er vi ew 

depi ct ed a " ver y sympat het i c chi l d, "  Sar gent  deci ded t hat  

                                                                                                                                                             
A:  [ At t or ney Sar gent ] :  That  woul d be accur at e.  

Q:  But  he di dn' t  t el l  you what  he meant  by mol est i ng? 

A:  He di d not  have mor e speci f i c  i nf or mat i on t o my 
knowl edge.    

Car t er ,  on t he ot her  hand,  mai nt ai ned t hat  he expl ai ned t o 
Sar gent  t he speci f i cs about  t he t i me i n t he bat hr oom when 
Cassandr a asked Car t er  i f  he " want ed her  t o make j ui ce. "   Car t er  
t est i f i ed t hat  when he was at  t he House of  Cor r ect i ons,  he t ol d 
Sar gent ' s assi st ant ,  and he was " al most  posi t i ve t hat  [ he]  t ol d 
St eve Sar gent ,  t oo, "  t hat  he t hi nks Cassandr a acqui r ed her  
sexual  knowl edge f r om an i nci dent  wi t h her  cousi n.   He t hen 
t est i f i ed t hat  he expl ai ned t o Sar gent  speci f i cal l y " ever yt hi ng 
t hat  Cassi e t ol d [ hi m] ,  t hat  t her e was some t ype of ——somet hi ng 
happened bet ween her  and her  cousi n ear l i er . "   Accor di ng t o 
Car t er ,  he consi st ent l y t ook t he posi t i on wi t h Sar gent  t hat  
evi dence of  t he pr evi ous i nci dent  bet ween Cassandr a and her  
cousi n shoul d be i nt r oduced at  t r i al .  

The ci r cui t  cour t  quest i oned Car t er ' s cr edi bi l i t y ,  
speci f i cal l y hi s t est i mony sur r oundi ng t he al l eged pr evi ous 
sexual  assaul t  and whet her  i t  had been r epor t ed t o t he pol i ce.   
Thi s cour t  must  uphol d t he c i r cui t  cour t ' s  assessment  of  
Car t er ' s cr edi bi l i t y ,  as i t  i s not  c l ear l y er r oneous.   See 
Thi el ,  264 Wi s.  2d 571,  ¶23.   As a pr act i cal  mat t er ,  we cannot  
expect  Car t er ' s t r i al  counsel  t o engage i n a f ul l  i nvest i gat i on 
of  t he al l eged pr evi ous sexual  assaul t  when,  accor di ng t o 
Sar gent ,  Car t er  hi msel f  of f er ed no speci f i cs on t he pr i or  
i nci dent  bet ween Cassandr a and her  cousi n unt i l  he chal l enged 
hi s counsel ' s ef f ect i veness.   
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f ur t her  i nvest i gat i on of  t he al l eged pr evi ous sexual  assaul t  was 

unnecessar y.   I nst ead,  he opt ed t o pur sue what  he consi der ed a 

wi ser  def ense st r at egy:  at t acki ng Deni se' s cr edi bi l i t y .   At  t hat  

poi nt ,  i t  was not  necessar y f or  Sar gent  t o r esear ch whet her  

evi dence of  t he al l eged pr evi ous sexual  assaul t  was admi ssi bl e.   

I n l i ght  of  al l  t he c i r cumst ances,  we cannot  concl ude t hat  

Sar gent  made an unr easonabl e deci s i on when he det er mi ned t hat  i t  

was unnecessar y t o f ur t her  i nvest i gat e t he al l eged pr evi ous 

sexual  assaul t  and i t s admi ssi bi l i t y .  

¶36 Our  concl usi on t hat  Sar gent ' s per f or mance was not  

def i c i ent  i s  enough t o def eat  Car t er ' s i nef f ect i ve assi st ance of  

counsel  c l ai m.   See St r i ckl and,  466 U. S.  at  700 ( " Fai l ur e t o 

make t he r equi r ed showi ng of  ei t her  def i c i ent  per f or mance or  

suf f i c i ent  pr ej udi ce def eat s t he i nef f ect i veness cl ai m. " )   

Never t hel ess,  we cont i nue our  anal ysi s i nt o t he second pr ong of  

t he t wo- par t  i nqui r y and concl ude t hat  i r r espect i ve of  whet her  

Sar gent ' s per f or mance was def i c i ent ,  Car t er ' s i nef f ect i veness 

cl ai m st i l l  f ai l s  because t he def i c i ency di d not  pr ej udi ce 

Car t er ' s def ense.  

B.  Pr ej udi ce 

¶37 To war r ant  set t i ng asi de t he def endant ' s convi ct i on,  

t he def endant  must  demonst r at e t hat  hi s counsel ' s def i c i ent  

per f or mance was pr ej udi c i al  t o hi s def ense.   I d.  at  691- 93 

( r ecogni z i ng t hat  " [ t ] he pur pose of  t he Si xt h Amendment  

guar ant ee of  counsel  i s  t o ensur e t hat  a def endant  has t he 

assi st ance necessar y t o j ust i f y r el i ance on t he out come of  t he 

pr oceedi ng, "  and t her ef or e,  t he def endant  must  af f i r mat i vel y 
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pr ove t hat  hi s counsel ' s def i c i ent  per f or mance act ual l y had an 

adver se ef f ect  on t he j udgment ) .   I t  i s  not  suf f i c i ent  f or  t he 

def endant  t o show t hat  hi s counsel ' s er r or s " had some 

concei vabl e ef f ect  on t he out come of  t he pr oceedi ng. "   I d.  at  

693.   Rat her ,  t he def endant  must  show t hat  " t her e i s a 

r easonabl e pr obabi l i t y  t hat ,  but  f or  counsel ' s unpr of essi onal  

er r or s,  t he r esul t  of  t he pr oceedi ng woul d have been di f f er ent . "   

I d.  at  694.  

¶38 Even assumi ng t hat  Sar gent ' s per f or mance was 

def i c i ent ,  we concl ude t hat  t he def i c i ency di d not  pr ej udi ce 

Car t er ' s def ense because evi dence of  t he pr evi ous sexual  assaul t  

woul d have been i nadmi ssi bl e.   Thus,  r egar dl ess of  whet her  

Sar gent  at t empt ed t o pr esent  ev i dence of  t he pr evi ous sexual  

assaul t ,  t he r esul t  of  t he pr oceedi ng woul d have been t he same.  

1.  Gener al  I nadmi ssi bi l i t y  under  Wi sconsi n' s Rape Shi el d Law 

¶39 Wi sconsi n' s r ape shi el d l aw,  Wi s.  St at .  § 972. 11( 2) , 14 

gener al l y pr ohi bi t s a def endant  l i ke Car t er  f r om i nt r oduci ng 

                                                 
14 Wi sconsi n St at .  § 972. 11( 2)  pr ovi des i n r el evant  par t :  

( a)  I n t hi s subsect i on,  " sexual  conduct "  means any 
conduct  or  behavi or  r el at i ng t o sexual  act i v i t i es of  
t he compl ai ni ng wi t ness,  i ncl udi ng but  not  l i mi t ed t o 
pr i or  exper i ence of  sexual  i nt er cour se or  sexual  
cont act ,  use of  cont r acept i ves,  l i v i ng ar r angement  and 
l i f e- st y l e.  

( b)  I f  t he def endant  i s accused of  a cr i me under  s.  
940. 225,  948. 02,  948. 025,  948. 05,  948. 051,  948. 06,  
948. 085,  or  948. 095,  or  under  s.  940. 302( 2) ,  i f  t he 
cour t  f i nds t hat  t he cr i me was sexual l y mot i vat ed,  as 
def i ned i n s.  980. 01( 5) ,  any evi dence concer ni ng t he 
compl ai ni ng wi t ness' s pr i or  sexual  conduct  or  opi ni ons 
of  t he wi t ness' s pr i or  sexual  conduct  and r eput at i on 
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evi dence concer ni ng t he al l eged vi ct i m' s pr i or  sexual  conduct .   

Our  l egi s l at ur e enact ed t he r ape shi el d l aw " t o count er act  

out dat ed bel i ef s  t hat  a compl ai nant ' s sexual  past  coul d shed 

l i ght  on t he t r ut hf ul ness of  t he sexual  assaul t  al l egat i ons. "   

St at e v.  Dunl ap,  2002 WI  19,  ¶19,  250 Wi s.  2d 466,  640 N. W. 2d 

112 ( c i t i ng Mi chael  R. B.  v.  St at e,  175 Wi s.  2d 713,  727,  499 

N. W. 2d 641 ( 1993) ) .   The l aw " pr ot ect [ s]  v i ct i ms of  sexual  

assaul t  f r om t hemsel ves becomi ng t he f ocus of  scr ut i ny dur i ng 

t r i al , "  Mi chael  R. B. ,  175 Wi s.  2d at  727,  as i t  i s  gener al l y 

r ecogni zed t hat  evi dence of  t he v i ct i m' s pr i or  sexual  conduct  i s 

" ' i r r el evant  or ,  i f  r el evant ,  subst ant i al l y  out wei ghed by i t s  

pr ej udi c i al  ef f ect , ' "  St at e v.  Dodson,  219 Wi s.  2d 65,  70,  580 

N. W. 2d 181 ( 1998)  ( quot i ng Pul i zzano,  155 Wi s.  2d at  644) .  

¶40 Evi dence t hat  Cassandr a may have had pr evi ous sexual  

cont act  wi t h her  cousi n c l ear l y f al l s  under  t he r ape shi el d 

                                                                                                                                                             
as t o pr i or  sexual  conduct  shal l  not  be admi t t ed i nt o 
evi dence dur i ng t he cour se of  t he hear i ng or  t r i al ,  
nor  shal l  any r ef er ence t o such conduct  be made i n t he 
pr esence of  t he j ur y,  except  t he f ol l owi ng,  subj ect  t o 
s.  971. 31( 11) :  

1.  Evi dence of  t he compl ai ni ng wi t ness' s past  
conduct  wi t h t he def endant .  

2.  Evi dence of  speci f i c  i nst ances of  sexual  
conduct  showi ng t he sour ce or  or i gi n of  semen,  
pr egnancy or  di sease,  f or  use i n det er mi ni ng t he 
degr ee of  sexual  assaul t  or  t he ext ent  of  i nj ur y 
suf f er ed.  

3.  Evi dence of  pr i or  unt r ut hf ul  al l egat i ons of  
sexual  assaul t  made by t he compl ai ni ng wi t ness.  
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l aw' s def i ni t i on of  " sexual  conduct . "   See Wi s.  St at .  

§ 972. 11( 2) ( a) .   Accor di ngl y,  unl ess Car t er  can demonst r at e t hat  

such evi dence i s st at ut or i l y  or  j udi c i al l y  except ed f r om t he 

r ape shi el d l aw,  t he evi dence i s i nadmi ssi bl e. 15 

2.  I nadmi ssi bi l i t y  even under  St at e v.  Pul i zzano' s except i on t o 
t he Rape Shi el d Law 

¶41 I n Pul i zzano,  t hi s cour t  hel d t hat  whi l e Wi sconsi n' s 

r ape shi el d l aw i s const i t ut i onal  on i t s f ace,  as appl i ed i t  may 

unconst i t ut i onal l y i nf r i nge upon a def endant ' s r i ght s t o 

conf r ont at i on and compul sor y pr ocess.   155 Wi s.  2d at  647- 48.   

" ' I n t he c i r cumst ances of  a par t i cul ar  case evi dence of  a 

compl ai nant ' s pr i or  sexual  conduct  may be so r el evant  and 

pr obat i ve t hat  t he def endant ' s r i ght  t o pr esent  i t  i s  

const i t ut i onal l y pr ot ect ed. ' "   Dodson,  219 Wi s.  2d at  71 

( quot i ng Pul i zzano,  155 Wi s.  2d at  647) .   I n par t i cul ar ,  t hi s 

cour t  has r ecogni zed t hat  when t he compl ai nant  i s a chi l d,  t he 

possi bi l i t y  of  t he chi l d havi ng a pr evi ous sexual  exper i ence may 

be r el evant  t o t he def endant ' s case because i t  coul d pr ovi de an 

al t er nat i ve sour ce f or  t he chi l d' s det ai l ed sexual  knowl edge.   

Dunl ap,  250 Wi s.  2d 466,  ¶19 ( c i t i ng Mi chael  R. B. ,  175 Wi s.  2d 

at  728) .  

¶42 Accor di ngl y,  i n Pul i zzano,  we ar t i cul at ed a nar r ow 

t est  t hat  t he def endant  must  sat i sf y i n or der  " t o pr esent  

                                                 
15 I t  i s  evi dent  f r om Car t er ' s br i ef  t hat  he does not  t ake 

i ssue wi t h t he f act  t hat  evi dence t hat  Cassandr a may have been 
pr evi ousl y sexual l y assaul t ed by her  cousi n does not  f al l  under  
any of  t he t hr ee st at ut or y except i ons t o t he r ape shi el d l aw.   
See Wi s.  St at .  § 972. 11( 2) ( b) ( 1) —( 3) .  
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ot her wi se excl uded evi dence of  a chi l d compl ai nant ' s pr i or  

sexual  conduct  f or  t he l i mi t ed pur pose of  pr ovi ng an al t er nat i ve 

sour ce f or  sexual  knowl edge" :  

[ P] r i or  t o t r i al  t he def endant  must  make an of f er  of  
pr oof  showi ng:  ( 1)  t hat  t he pr i or  act s c l ear l y  
occur r ed;  ( 2)  t hat  t he act s c l osel y r esembl ed t hose of  
t he pr esent  case;  ( 3)  t hat  t he pr i or  act  i s  c l ear l y 
r el evant  t o a mat er i al  i ssue;  ( 4)  t hat  t he evi dence i s 
necessar y t o t he def endant ' s case;  and ( 5)  t hat  t he 
pr obat i ve val ue of  t he evi dence out wei ghs i t s 
pr ej udi c i al  ef f ect .   I f  t he def endant  makes t hat  
showi ng,  t he c i r cui t  cour t  must  t hen det er mi ne whet her  
t he St at e' s i nt er est s i n excl udi ng t he evi dence ar e so 
compel l i ng t hat  t hey nonet hel ess over come t he 
def endant ' s r i ght  t o pr esent  i t .  .  .  .  

Pul i zzano,  155 Wi s.  2d at  656- 57.  

¶43 Despi t e our  acknowl edgement  t hat  t he r ape shi el d l aw 

" t akes on a s l i ght l y di f f er ent  r ol e when t he compl ai nant  i s a 

chi l d, "  Dunl ap,  250 Wi s.  2d 466,  ¶19,  t hi s cour t  caut i ons t hat  

t he Pul i zzano except i on t o t he r ape shi el d l aw i s i nt ent i onal l y 

nar r ow and must  be appl i ed accor di ngl y.   Even when t he 

compl ai nant  i s a chi l d,  evi dence of  hi s or  her  pr evi ous sexual  

exper i ence can st i l l  be " ext r emel y pr ej udi c i al "  and can 

" i mpr oper l y f ocus at t ent i on on t he compl ai nant ' s char act er  and 

past  act i ons,  r at her  t han on t he ci r cumst ances of  t he al l eged 

assaul t . "   I d.   That  t he compl ai nant  happens t o be a chi l d,  

r at her  t han an adul t ,  does not  al t er  t he i nt ent i on behi nd t he 

r ape shi el d l aw:  " t o pr ot ect  v i ct i ms of  sexual  assaul t  f r om 

t hemsel ves becomi ng t he f ocus of  scr ut i ny dur i ng t r i al , "  Mi chael  

R. B. ,  175 Wi s.  2d at  727.  
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¶44 I n t hi s case,  we concl ude t hat  Car t er ' s of f er  of  pr oof  

f ai l s  t he f i r st  and second pr ongs of  t he Pul i zzano t est ,  and 

t her ef or e,  evi dence of  t he al l eged pr evi ous sexual  assaul t  

agai nst  Cassandr a i s not  admi ssi bl e as an except i on t o t he r ape 

shi el d l aw.  

a.  Di d t he pr i or  sexual  assaul t  " c l ear l y occur " ? 

¶45 Car t er ' s of f er  of  pr oof  f ai l s  t he f i r st  pr ong of  t he 

Pul i zzano t est  because t he al l eged pr evi ous sexual  assaul t  

agai nst  Cassandr a di d not  " c l ear l y occur [ ] . "   See 155 Wi s.  2d at  

656.   To demonst r at e t hat  t he pr evi ous assaul t  " c l ear l y 

occur r ed, "  Car t er ' s of f er  of  pr oof  " ' shoul d st at e an evi dent i ar y  

hypot hesi s under pi nned by a suf f i c i ent  st at ement  of  f act s t o 

war r ant  t he concl usi on or  i nf er ence t hat  t he t r i er  of  f act  i s  

ur ged t o adopt . ' "   I d.  at  652 ( quot i ng Mi l enkovi c v.  St at e,  86 

Wi s.  2d 272,  284,  272 N. W. 2d 320 ( Ct .  App.  1978) ) .   The f act s as 

pr esent ed do not  war r ant  t he concl usi on t hat  Cassandr a was 

cl ear l y sexual l y assaul t ed by her  cousi n.   As f or  evi dence of  

t he sexual  assaul t ,  we have onl y Car t er ' s t est i mony and a 

v i deot aped i nt er vi ew wi t h Cassandr a i n whi ch she t ol d Of f i cer  

Koch t hat  she had seen her  cousi n' s peni s.   Nei t her  Car t er ' s 

t est i mony nor  t he v i deot aped i nt er vi ew suf f i c i ent l y demonst r at es 

t hat  t he pr evi ous sexual  assaul t  " c l ear l y occur r ed. "   

¶46 Car t er  t est i f i ed t hat  Cassandr a poi nt ed t o hi s cr ot ch 

and of f er ed t o " hel p [ hi m]  make j ui ce, "  expl ai ni ng t o hi m t hat  

she " made j ui ce"  wi t h her  cousi n by pul l i ng on hi s peni s and 

get t i ng hi m t o ej acul at e.   Car t er  of f er ed no cor r obor at i ng 

t est i mony f r om Cassandr a,  Deni se,  or  Cassandr a' s cousi n.   



No.  2008AP1185- CR   

 

30 
 

Fur t her mor e,  whi l e he t est i f i ed t hat  a soci al  wor ker  and sher i f f  

came over  t o t he house and t al ked t o Cassandr a about  t he 

i nci dent ,  Car t er  i nt r oduced no document at i on t o suppor t  hi s 

asser t i on t hat  t he i nci dent  had ever  been r epor t ed t o t he 

pol i ce.   The ci r cui t  cour t  adj udged Car t er  not  cr edi bl e,  and we 

uphol d t hat  f i ndi ng because i t  i s  not  c l ear l y er r oneous.   See 

Thi el ,  264 Wi s.  2d 571,  ¶23.   Gi ven Car t er ' s l ack of  

cr edi bi l i t y ,  t hi s cour t  cannot  concl ude f r om hi s t est i mony t hat  

t he pr evi ous sexual  assaul t  " c l ear l y occur r ed. "  

¶47 I n a v i deot aped i nt er vi ew t aken af t er  Car t er  was 

char ged,  Cassandr a t ol d Of f i cer  Koch t hat  she had seen her  

cousi n' s peni s.   The par t i es agr ee on l i t t l e el se.   At  one poi nt  

i n t he i nt er vi ew,  Cassandr a appar ent l y r ef er enced t he maki ng of  

dr i nks.   Accor di ng t o Car t er ,  she was r ef er r i ng t o " maki ng 

j ui ce"  wi t h her  cousi n whi l e hi s pant s wer e down.   The St at e,  on 

t he ot her  hand,  mai nt ai ns t hat  Cassandr a' s st at ement  about  

maki ng dr i nks was mer el y a r ef er ence t o pl ayi ng.   The St at e 

cont ends t hat  Cassandr a' s bl ank st at ement  about  seei ng her  

cousi n' s peni s was voi d of  any sexual  descr i pt i on:  " t her e i s 

not hi ng t hat  says t hat  she t ouched hi m,  t hat  he t ouched her ,  

t hat  t her e was anyt hi ng t hat  was sexual  i n nat ur e. "   Because t he 

vi deot aped i nt er vi ew di d not  appear  i n t he r ecor d bef or e t hi s 

cour t ,  we ar e l ef t  t o r el y on t he par t i es '  compet i ng 

i nt er pr et at i ons.   As i t  was r el ayed t o us,  t he v i deot aped 

i nt er vi ew i s t oo i nsuf f i c i ent  t o suppor t  t he concl usi on t hat  t he 

pr evi ous sexual  assaul t  " c l ear l y occur r ed. "  
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¶48 Our  concl usi on t hat  Car t er ' s of f er  of  pr oof  f ai l s  t he 

f i r st  pr ong of  t he Pul i zzano t est  i s  enough t o di spose of  

Car t er ' s ar gument  t hat  evi dence of  t he pr evi ous sexual  assaul t  

i s  except ed f r om t he r ape shi el d l aw.   See,  e. g. ,  Dunl ap,  250 

Wi s.  2d 466,  ¶29 ( r ecogni z i ng t hat  t hi s cour t  need not  go 

f ur t her  i n appl y i ng t he Pul i zzano t est  af t er  one of  t he f i ve 

pr ongs i s not  sat i sf i ed) .   Never t hel ess,  we move on t o di scuss 

t he second pr ong and f ur t her  concl ude t hat  Car t er ' s of f er  of  

pr oof  f ai l s  t o demonst r at e t hat  t he pr evi ous sexual  assaul t  

" c l osel y r esembl e[ s] "  t hat  of  t he pr esent  case.   See Pul i zzano,  

155 Wi s.  2d at  656.  

b.  Di d t he pr i or  act  " c l osel y r esembl e"  t hi s act ? 

¶49 I n or der  t o sat i sf y t he second pr ong of  t he Pul i zzano 

t est ,  t he def endant ' s of f er  of  pr oof  must  show t hat  t he pr i or  

act  " c l osel y r esembl ed"  t he act  t hat  t he def endant  i s accused of  

commi t t i ng.   I d.   Thi s cour t  has r ef used t o br oadl y i nt er pr et  

" c l osel y r esembl ed. "   Dunl ap,  250 Wi s.  2d 466,  ¶23.   We have 

r ecogni zed t hat  evi dence of  pr i or  sexual  t ouchi ng does not  

suf f i c i ent l y r esembl e a pr esent  al l egat i on of  sexual  

i nt er cour se.   Dodson,  219 Wi s.  2d at  79. 16 

                                                 
16 Wi sconsi n St at .  § 948. 01( 6)  def i nes " sexual  i nt er cour se"  

as 

vul var  penet r at i on as wel l  as cunni l i ngus,  f el l at i o or  
anal  i nt er cour se bet ween per sons or  any ot her  
i nt r usi on,  however  s l i ght ,  of  any par t  of  a per son' s 
body or  of  any obj ect  i nt o t he geni t al  or  anal  openi ng 
ei t her  by t he def endant  or  upon t he def endant ' s 
i nst r uct i on.   The emi ssi on of  semen i s not  r equi r ed.    
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¶50 I n Dodson,  i n anal yzi ng whet her  a pr i or  act  " c l osel y 

r esembl ed"  t he act  al l eged i n t he under l y i ng case,  see 

Pul i zzano,  155 Wi s.  2d at  656,  t hi s cour t  made t he di st i nct i on 

bet ween ( a)  a pr i or  act  of  sexual  t ouchi ng and a pr esent  

al l egat i on of  sexual  i nt er cour se,  and ( b)  a pr i or  act  of  sexual  

i nt er cour se and a pr esent  al l egat i on of  sexual  t ouchi ng.   

Dodson,  219 Wi s.  2d at  79.   " Al t hough evi dence of  pr i or  sexual  

t ouchi ng does not  suf f i c i ent l y ' r esembl e sexual  i nt er cour se, '  i t  

does not  aut omat i cal l y f ol l ow t hat  evi dence of  pr i or  sexual  

i nt er cour se does not  r esembl e or  i nvol ve sexual  t ouchi ng. "   I d.   

I ndeed,  " i t  i s  i mpossi bl e t o concei ve"  of  a pr i or  act  of  sexual  

i nt er cour se t hat  does not  i nvol ve sexual  cont act .   I d.   

Accor di ngl y,  i n Dodson,  t hi s cour t  concl uded t hat  t he def endant  

sat i sf i ed t he second pr ong of  t he Pul i zzano t est  because t he 

pr evi ous act  of  sexual  i nt er cour se commi ssi oned agai nst  t he 

v i ct i m necessar i l y  i nvol ved,  and hence " c l osel y r esembl ed, "  t he 

sexual  cont act  t hat  t he def endant  was accused of .   I d.  at  78- 79.  

¶51 I n Mi chael  R. B. ,  we anal yzed t he conver se scenar i o.   

175 Wi s.  2d at  736.   The def endant ,  who was accused of  havi ng 

sexual  i nt er cour se wi t h t he chi l d v i ct i m,  made an of f er  of  pr oof  

t hat  t he v i ct i m and her  br ot her  wer e pr evi ousl y seen t ouchi ng 

each ot her ' s " pr i vat e par t s"  whi l e s i t t i ng t oget her  i n a t i r e 

swi ng.   I d.   Thi s cour t  concl uded t hat  t he def endant  f ai l ed t he 

second pr ong of  t he Pul i zzano t est ,  st at i ng t hat  i t  was " an 

                                                                                                                                                             
Car t er  was char ged wi t h f or c i ng Cassandr a t o per f or m or al  sex on 
hi m.   Or al  sex const i t ut es " sexual  i nt er cour se"  as def i ned by 
§ 948. 01( 6) .  
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i nsuppor t abl e l eap of  r easoni ng t o concl ude t hat  t wo or  t hr ee 

mi nut es of  undef i ned sexual  t ouchi ng whi l e s i t t i ng i n a t i r e 

swi ng so cl osel y  r esembl es sexual  i nt er cour se as t o sat i sf y t he 

Pul i zzano t est . "   I d.  

¶52 Her e,  Car t er ' s of f er  of  pr oof  must  f ai l  t he second 

pr ong of  t he Pul i zzano t est  because t he pr evi ous sexual  assaul t  

agai nst  Cassandr a does not  " c l osel y r esembl e[ ] "  t he act  of  

sexual  i nt er cour se t hat  Car t er  was char ged wi t h.   See Pul i zzano,  

155 Wi s.  2d at  656.   Car t er  was char ged wi t h f or c i ng Cassandr a 

t o per f or m or al  sex on hi m,  an act  of  " sexual  i nt er cour se. "   See 

Wi s.  St at .  § 948. 01( 6) .   Car t er ' s of f er  of  pr oof  consi st s of  

t est i mony t hat  Cassandr a had pr evi ous sexual  cont act  wi t h her  

cousi n,  speci f i cal l y t hat  Cassandr a " pul l ed on [ her  cousi n' s]  

peni s t o get  hi m t o ej acul at e. " 17  As t hi s cour t  has made cl ear ,  

a pr evi ous act  of  sexual  cont act  does not  suf f i c i ent l y r esembl e 

an act  of  sexual  i nt er cour se f or  pur poses of  sat i sf y i ng t he 

second pr ong of  t he Pul i zzano t est .   Dodson,  219 Wi s.  2d at  79.   

Si mi l ar  t o our  anal ysi s i n Mi chael  R. B. ,  i t  woul d r equi r e " an 

i nsuppor t abl e l eap of  r easoni ng"  t o concl ude t hat  t he uncer t ai n 

sexual  t ouchi ng t hat  t ook pl ace bet ween Cassandr a and her  cousi n 

" c l osel y r esembl es"  t he act  of  or al  sex t hat  Car t er  was char ged 

                                                 
17 I n hi s br i ef ,  Car t er  concedes t hat  t he pr evi ous sexual  

assaul t  di d not  i nvol ve or al  sex:  " The St at e cor r ect l y asser t s 
t hat  Mr .  Car t er  di d not  and does not  c l ai m t he assaul t  by [ her  
cousi n]  i nvol ved or al  sex. "   I t  i s  t her ef or e i r r el evant  t hat ,  
accor di ng t o Car t er ,  Cassandr a' s st at ement  t o Of f i cer  Thomas 
( t hat  she " c l osed her  mout h t i ght "  when she saw Car t er ' s peni s)  
i ndi cat ed t hat  Cassandr a had some pr i or  knowl edge of  or al  sex.  
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wi t h.   See Mi chael  R. B. ,  175 Wi s.  2d at  736.   " [ W] e r ef use t o 

i nt er pr et  t he second pr ong of  Pul i zzano so br oadl y. "   Dunl ap,  

250 Wi s.  2d 466,  ¶23.  

¶53 Because we concl ude t hat  Car t er ' s of f er  of  pr oof  f ai l s  

t he f i r st  and second pr ongs of  t he Pul i zzano t est ,  we hol d t hat  

evi dence of  t he al l eged pr evi ous sexual  assaul t  agai nst  

Cassandr a i s not  except ed f r om t he r ape shi el d l aw and i s 

t her ef or e i nadmi ssi bl e.   Accor di ngl y,  Car t er  has f ai l ed t o 

demonst r at e t hat  hi s def ense was pr ej udi ced by hi s t r i al  

counsel ' s deci s i on not  t o pr esent  t he evi dence.   Regar dl ess of  

whet her  Sar gent  at t empt ed t o pr esent  evi dence of  t he pr evi ous 

sexual  assaul t ,  t he r esul t  of  t he pr oceedi ng woul d have been t he 

same.  

I V.  CONCLUSI ON 

¶54 To summar i ze,  we concl ude t hat  t he cour t  of  appeal s 

i mpr oper l y r emanded t he case t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs.   Car t er ' s i nef f ect i ve assi st ance of  counsel  c l ai m 

f ai l s under  t he t wo- par t  i nqui r y of  St r i ckl and v.  Washi ngt on.   

Fi r st ,  hi s t r i al  counsel ' s per f or mance was not  def i c i ent .   Hi s 

counsel ' s st r at egi c deci s i on not  t o i nt r oduce evi dence t hat  t he 

chi l d v i ct i m was pr evi ousl y sexual l y assaul t ed was obj ect i vel y  

r easonabl e consi der i ng al l  t he c i r cumst ances.   Second,  even 

assumi ng t hat  hi s counsel ' s per f or mance was def i c i ent ,  t he 

def i c i ency di d not  pr ej udi ce Car t er ' s def ense.   Evi dence t hat  

t he chi l d v i ct i m was pr evi ousl y sexual l y assaul t ed woul d have 

been i nadmi ssi bl e under  Wi sconsi n' s r ape shi el d l aw,  Wi s.  St at .  

§ 972. 11( 2) ,  and t he nar r ow f i ve- par t  t est  ar t i cul at ed i n St at e 
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v.  Pul i zzano.   Accor di ngl y,  t hi s cour t  r ever ses t he cour t  of  

appeal s '  deci s i on and uphol ds t he j udgment  of  t he c i r cui t  cour t  

denyi ng Car t er ' s post - convi ct i on mot i on f or  a new t r i al .  

By t he Cour t . - The deci si on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶55 ANN WALSH BRADLEY,  J.    ( concur r i ng) .   I  agr ee wi t h 

t he maj or i t y t hat  Car t er  di d not  r ecei ve i nef f ect i ve assi st ance 

of  counsel  and i s t her ef or e not  ent i t l ed t o a new t r i al .   I  al so 

agr ee wi t h t he maj or i t y t hat  t he evi dence Car t er  pr esent ed at  

t he post - convi ct i on hear i ng was i nsuf f i c i ent  t o demonst r at e t hat  

he was pr ej udi ced by hi s at t or ney' s f ai l ur e t o seek t he 

admi ssi on of  evi dence of  a pr i or  assaul t .    

¶56 I  wr i t e separ at el y,  however ,  because t he maj or i t y goes 

f ur t her .   I t  unnecessar i l y  pl aces i t s i mpr i mat ur  on t he 

at t or ney' s " st r at egi c deci s i on, "  whi ch was appar ent l y made i n 

i gnor ance of  t he l aw and l ef t  unaddr essed a quest i on t hat  was 

f undament al  t o t he def ense i n t hi s case.   Because t he cour t  

shoul d not  needl essl y r at i f y t hi s at t or ney' s quest i onabl e 

deci s i on,  I  r espect f ul l y concur .  

I  

¶57 I n St at e v.  Pul i zzano, 1 t he cour t  r ecogni zed an 

except i on t o t he r ape shi el d st at ut e,  Wi s.  St at .  § 972. 11( 2) ( b) .   

I t  concl uded t hat  a def endant  may have a const i t ut i onal  r i ght  t o 

pr esent  evi dence of  a pr i or  sexual  assaul t  t o demonst r at e an 

al t er nat i ve sour ce of  t he chi l d' s det ai l ed sexual  knowl edge.   

Based on Sar gent ' s t est i mony at  t he post - convi ct i on hear i ng,  t he 

cour t  of  appeal s det er mi ned t hat  he " was unf ami l i ar  wi t h t he 

Pul i zzano except i on t o t he r ape shi el d st at ut e. "   St at e v.  

Car t er ,  No.  2008AP1185- CR,  unpubl i shed or der  at  4 ( Wi s.  Ct .  App.  

                                                 
1 St at e v.  Pul i zzano,  155 Wi s.  2d 633,  456 N. W. 2d 325 

( 1990) .  
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Mar ch 12,  2009) .   At  t he hear i ng,  Sar gent  acknowl edged t hat  he 

di d not  " ever  r evi ew a case cal l ed St at e v.  Pul i zzano. " 2    

¶58 The maj or i t y r ecogni zes t hat  i t  need not  det er mi ne 

whet her  Sar gent ' s per f or mance was def i c i ent ,  because " even 

assumi ng t hat  [ i t ]  was def i c i ent ,  t he def i c i ency di d not  

pr ej udi ce Car t er ' s def ense. "   Maj or i t y op. ,  ¶3.   The maj or i t y 

coul d have and shoul d have deci ded t hi s case based sol el y on a 

det er mi nat i on of  no pr ej udi ce.   I nst ead,  t he maj or i t y 

unnecessar i l y  gi ves Sar gent ' s per f or mance a st amp of  appr oval .   

Despi t e hi s appar ent  admi t t ed i gnor ance of  t he r el evant  l aw and 

t he f ai l ur e of  hi s pur por t ed st r at egy t o addr ess a quest i on 

f undament al  t o t he def ense,  t he maj or i t y det er mi nes t hat  t he 

" st r at egi c deci s i on .  .  .  was obj ect i vel y r easonabl e consi der i ng 

al l  t he c i r cumst ances. "   I d.  

                                                 
2 The f ol l owi ng exchange t ook pl ace bet ween Car t er ' s post -

convi ct i on counsel  and Sar gent :  

Q:  Di d you ever  r evi ew a case cal l ed St at e v.  
Pul i zzano? 

A:  No,  I  di d not .  

Q:  Or  any subsequent  case t hat  quot es t he Pul i zzano 
t est ? 

A:  Pr i or  t o t r i al ,  no,  I  di d not .  

Q:  Di d you do any r esear ch t hat  l ed you t o any 
concl usi on as t o t he admi ssi bi l i t y  of  t he pr i or  
i nci dent ? 

A:  I  di d not  go i nt o r esear chi ng of  t hat  i ssue.  
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A 

¶59 Why does t he maj or i t y needl essl y r at i f y a " st r at egi c 

deci s i on"  when Sar gent  appar ent l y made t he deci s i on wi t hout  

knowi ng t he l aw?  The maj or i t y set s t he bar  t oo l ow when i t  

r el egat es knowl edge of  t he l aw t o mer el y a " bet t er  pr act i ce. "   

I t  caut i ons " t hat  t he bet t er  pr act i ce i s f or  counsel  t o al ways 

r esear ch and be f ami l i ar  wi t h per t i nent  l egal  aut hor i t y. "   I d. ,  

¶34.   

¶60 I gnor ance of  t he r el evant  l aw i s of t en consi der ed 

def i c i ent  per f or mance.   Even t he St at e appear s t o acknowl edge 

def i c i ent  per f or mance her e.   Af t er  scant  br i ef i ng on def i c i ency,  

t he St at e concl udes:  " [ P] er haps Sar gent ' s deci s i on not  t o pur sue 

t he mat t er  f ur t her  was not  r easonabl e[ . ] 3 

¶61 I n St at e v.  Fel t on,  we t hor oughl y consi der ed how 

def ense counsel ' s i gnor ance of  a possi bl e def ense st r at egy 

shoul d be eval uat ed i n an i nef f ect i ve assi st ance cl ai m.   110 

Wi s.  2d 485,  329 N. W. 2d 161 ( 1983) .   We concl uded t hat  wi t hout  

knowl edge of  t he appl i cabl e l aw,  i t  i s  i mpossi bl e f or  an 

at t or ney t o " make a r easoned deci s i on consi st ent  wi t h t he 

st andar d of  per f or mance expect ed of  a pr udent  l awyer , "  and t hat  

t he cour t  shoul d not  " r at i f y a l awyer ' s deci s i on mer el y by 

l abel i ng i t  .  .  .  ' a mat t er  .  .  .  of  t r i al  st r at egy. ' "   I d.  at  

505- 06,  502.    

                                                 
3 At  or al  ar gument ,  counsel  f or  t he St at e asser t ed t hat  

Sar gent ' s st r at egy was r easonabl e.   The cour t  asked:  " I f  he 
doesn' t  know what  t he f act s ar e and he has not  r eal l y car ef ul l y 
l ooked at  Pul i zzano,  t hen how can he make a r easonabl e 
st r at egy?"   The St at e' s at t or ney r esponded,  " I  t hi nk I  agr ee 
wi t h t hat  st at ement ,  t hat  he can' t . "    
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¶62 I n t hat  case,  Ri t a Fel t on was r out i nel y bat t er ed by 

her  husband and shot  hi m on a day when hi s physi cal  abuse was 

especi al l y acut e.   I d.  at  489- 92.   Fel t on was char ged wi t h 

second degr ee mur der .   I d.  at  488.   Pr i or  t o t r i al ,  def ense 

counsel  qui ckl y zer oed i n on a t heor y of  sel f - def ense and 

t her ef or e f ai l ed t o f ur t her  expl or e t he st at ut es and di scover  an 

al t er nat i ve def ense.   I d.  at  505.   Because counsel  was i gnor ant  

of  t he heat - of - passi on def ense,  " he never  was i n a posi t i on even 

t o consi der  whet her ,  i n l i ght  of  t he f act s,  heat  of  passi on was 

an appr opr i at e def ense. "   I d.    

¶63 Post - convi ct i on,  t he c i r cui t  cour t  def er r ed t o 

counsel ' s " st r at egi c choi ce" :  " [ T] her e may have been some 

shor t comi ngs i n t he mat t er s handl ed dur i ng t he t r i al ,  but  ver y 

of t en t hat  i s a mat t er  of  t r i al  st r at egy.  .  .  .  [ T] he def enses 

[ Fel t on' s at t or ney]  put  f or t h wer e a mat t er  of  choi ce and of  

t r i al  st r at egy,  and not  gr ounds f or  a new t r i al . "   I d.  at  498.   

¶64 On r evi ew,  we acknowl edged t hat  " t hi s cour t  i s  l oat h 

t o i nt er f er e wi t h a l awyer ' s exer ci se of  pr of essi onal  j udgment  

by a hi ndsi ght  eval uat i on. "   I d.  at  507.   Never t hel ess,  we 

cl ar i f i ed t hat  " st r at egi c or  t act i cal  deci s i ons must  be based 

upon r at i onal i t y f ounded on t he f act s and t he l aw. "   I d.  at  502.   

" We wi l l  i n f act  second- guess a l awyer  i f  t he i ni t i al  

guess .  .  .  i s  t he exer ci se of  pr of essi onal  aut hor i t y based upon 

capr i ce r at her  t han upon j udgment . "   I d.  at  503.    

¶65 We unani mousl y concl uded t hat  " [ t ] he f ai l ur e t o be 

i nf or med of  t hi s def ense i n t he c i r cumst ances of  t hi s case 

const i t ut es a gl ar i ng def i c i ency i n t r i al  counsel ' s knowl edge of  
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t he l aw"  and was def i c i ent  per f or mance. 4  I d.  at  505.   We r ef used 

t o " r at i f y a l awyer ' s deci s i on mer el y by l abel i ng i t ,  as di d t he 

t r i al  cour t ,  ' a mat t er  of  choi ce and of  t r i al  s t r at egy. ' "   I d.  

at  502.    

¶66 Her e,  Sar gent  acknowl edges t hat  he di d not  make a 

l egal  det er mi nat i on about  whet her  evi dence of  t he pr i or  assaul t  

woul d have been admi ssi bl e.   See maj or i t y op. ,  ¶15.   Because of  

hi s appar ent  i gnor ance of  Pul i zzano,  i t  appear s i mpossi bl e f or  

hi m t o " wei gh al t er nat i ves and t o make a r easoned deci s i on"  

consi st ent  wi t h pr of essi onal  st andar ds.   See Fel t on,  110 

Wi s.  2d at  505- 06.   I nst ead,  t he deci s i on was made i n a l egal  

vacuum.   I  cannot  j oi n t he maj or i t y i n put t i ng a st amp of  

appr oval  on a deci s i on appar ent l y made i n i gnor ance of  t he 

appl i cabl e l aw.  

B 

¶67 Ther e i s an addi t i onal  r eason t hat  t he cour t  shoul d 

not  put  i t s i mpr i mat ur  on Sar gent ' s quest i onabl e st r at egi c 

deci s i on.   Sar gent ' s pur por t ed st r at egy l ef t  unaddr essed a 

f undament al  quest i on:  was Cassandr a t el l i ng t he t r ut h about  t he 

sour ce of  her  det ai l ed sexual  knowl edge? 

¶68 At  t he post - convi ct i on hear i ng,  Sar gent  expl ai ned t hat  

he want ed t o avoi d chal l engi ng t he cr edi bi l i t y  of  a sympat het i c 

f i ve- year - ol d gi r l .   I nst ead,  he asser t ed,  he pl anned t o at t ack 

                                                 
4 See al so St at e v.  Thi el ,  2003 WI  111,  ¶40,  264 

Wi s.  2d 571,  665 N. W. 2d 305 ( " [ D] ef ense counsel  cannot  c l ai m t o 
have deci ded st r at egi cal l y t o f or go i nt er vi ewi ng a par t i cul ar  
wi t ness i f  counsel  has not  r ead t he pol i ce r epor t  r el at i ng t o 
t hat  wi t ness,  because t hat  woul d not  be an i nf or med deci s i on. " ) .   
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her  mot her ' s cr edi bi l i t y  and demonst r at e t hat  t he mot her  

pr essur ed Cassandr a i nt o maki ng f al se al l egat i ons.   Maj or i t y 

op. ,  ¶14.   The maj or i t y concl udes t hat  t hi s st r at egy was 

r easonabl e:  

[ B] y at t empt i ng t o demonst r at e t hat  Cassandr a gai ned 
her  det ai l ed sexual  knowl edge,  not  f r om Car t er ,  but  
f r om a pr evi ous sexual  assaul t  by her  cousi n,  Sar gent  
woul d necessar i l y  have been aski ng t he j ur y t o 
di scr edi t  t he t est i mony of  a f i ve- year - ol d v i ct i m of  
sexual  assaul t .   I t  i s  cer t ai nl y r easonabl e t hat  
Sar gent  was mor e conf i dent  aski ng t he j ur y t o 
di scr edi t  t he mot her ,  Deni se,  i nst ead of  di r ect l y 
at t acki ng t he chi l d v i ct i m.    

I d. ,  ¶33.    

¶69 Al t hough i t  mi ght  have been wor t hwhi l e t o chal l enge 

t he mot her ' s cr edi bi l i t y ,  i t  was essent i al  t o t he def ense t hat  

Sar gent  chal l enge t he chi l d' s cr edi bi l i t y  as wel l .   Even i f  t he 

mot her  had or i gi nal l y f abr i cat ed t he st or y,  i t  was t he chi l d who 

was r epeat i ng as t r ue t he mot her ' s al l egat i ons.   I n hi s openi ng 

ar gument ,  Sar gent  ar gued t o t he j ur y t hat  " t her e[ ]  r eal l y[ ]  i s  

no c l ear  evi dence t hat  Mi chael  Car t er  di d anyt hi ng i mpr oper  

t owar ds t hi s gi r l . "   Yet ,  t her e was such evi dence——Cassandr a' s  

own t est i mony. 5   

¶70 I f  t he j ur y f ul l y  cr edi t ed t hi s t est i mony,  t hen t he 

al l egat i ons wer e t r ue and Car t er  was gui l t y.   Thus,  i t  was 

essent i al  t o t he def ense t hat  Sar gent  chal l enge Cassandr a' s 

cr edi bi l i t y .   Unl ess Sar gent  was abl e t o under mi ne her  ver si on 

                                                 
5 Cassandr a t est i f i ed t hat  she and Car t er  wer e s i t t i ng on 

t he couch,  t hat  her  mout h was on hi s pr i vat e par t ,  and t hat  
Car t er  was pushi ng on her  head sayi ng " [ k] eep on goi ng down. "   
She t est i f i ed t hat  af t er war ds,  she went  t o t he bat hr oom t o wash 
up because she " had some whi t e st uf f "  on her  hand.    
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of  event s,  t he j ur y woul d be f or ced t o concl ude t hat  Car t er  di d 

i n f act  do somet hi ng " i mpr oper  t owar ds t hi s gi r l . "   

¶71 I n f act ,  cont r ar y t o t he " st r at egy"  he descr i bed at  

t he post - convi ct i on hear i ng,  Sar gent  di d make at t empt s t o 

di scr edi t  Cassandr a.   Ul t i mat el y,  she t est i f i ed t hat  she 

" want [ ed]  t o get  away f r om t hat  house"  and f r om Car t er .   

Cer t ai nl y,  t he j ur y mi ght  i nf er  t hat  Cassandr a had a mot i vat i on 

t o t el l  a st or y t hat  woul d keep Car t er  away.    

¶72 Yet ,  Sar gent ' s " st r at egy"  l ef t  unaddr essed one 

f undament al  quest i on.   How was a gi r l  of  t hat  age abl e t o 

r ecount  a sexual  i nci dent  wi t h many sexual  det ai l s had she not  

been assaul t ed by Car t er ?6  I n Pul i zzano,  we expl ai ned t hat  i n 

t he absence of  evi dence of  an al t er nat i ve sour ce f or  a chi l d' s 

det ai l ed sexual  knowl edge,  t he j ur y woul d l i kel y make t he 

" l ogi cal  and wei ght y i nf er ence"  t hat  t he al l eged assaul t  had 

occur r ed.   155 Wi s.  2d at  652.    

¶73 The maj or i t y ' s l engt hy r ei t er at i on of  por t i ons of  t he 

t est i mony and ar gument  i s not abl e onl y f or  what  i t  does not  

demonst r at e.   The r ecor d does not  demonst r at e t hat  Sar gent  f ul l y  

                                                 
6  I n c l osi ng ar gument s,  t he pr osecut or  r epeat edl y 

emphasi zed Cassandr a' s det ai l ed sexual  knowl edge as pr oof  of  
Car t er ' s gui l t .  She asked t he j ur y t o consi der  Cassandr a' s 
" oppor t uni t y f or  obser vi ng and knowi ng t he mat t er s t est i f i ed 
t o .  .  .  .  And t he r eason I  say t hat  i s,  t he pr oof  i s r eal l y i n 
t he puddi ng.   The pr oof  i s i n what  t hi s l i t t l e gi r l  
sai d.  .  .  .  [ She t est i f i ed she]  coul d see t he dar k hai r  of  Mr .  
Car t er ' s gr oi n.  .  .  .  Now,  she doesn' t  know why t hat ' s 
i mpor t ant .   She doesn' t  know t hat  men have hai r  t her e,  but  she 
obser ved t hat  .  .  .  .   And t hat  i s somet hi ng t hat  a s i x- year - ol d 
i s not  gonna know. "   The pr osecut or  r epeat ed t hi s t heme when 
di scussi ng Cassandr a' s knowl edge of  er ect i ons,  ej acul at i on,  and 
or al  sex.       
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f ol l owed t hr ough wi t h hi s " st r at egy"  of  demonst r at i ng t hat  t he 

mot her  pr essur ed Cassandr a i nt o maki ng unt r ut hf ul  al l egat i ons.   

Fur t her ,  Sar gent  never  ar gued t hat  t he mot her  pr ovi ded Cassandr a 

wi t h t he necessar y adul t  i nf or mat i on t o t el l  a convi nci ng st or y. 7  

I n l i ght  of  t hese shor t comi ngs,  i t  i s  sur pr i s i ng t hat  t he 

maj or i t y concl udes t hat  Sar gent ' s pur por t ed st r at egy was 

" r easonabl e under  t he c i r cumst ances. "  

I I   

¶74 Her e,  t he maj or i t y ' s wi l l i ngness t o r at i f y Sar gent ' s 

quest i onabl e t r i al  st r at egy,  whi ch was appar ent l y made i n 

i gnor ance of  t he appl i cabl e l aw,  i s t r oubl esome.   Wher e t her e i s 

i gnor ance of  t he l aw,  you cannot  excuse a l awyer ' s per f or mance 

by l abel i ng i t  t r i al  st r at egy.    

¶75 The maj or i t y,  however ,  ul t i mat el y concl udes t hat  

" i r r espect i ve of  whet her  Sar gent ' s per f or mance was def i c i ent ,  

Car t er ' s i nef f ect i veness cl ai m st i l l  f ai l s  because t he 

def i c i ency di d not  pr ej udi ce Car t er ' s def ense. "   Maj or i t y op. ,  

¶36.   I  agr ee.     

¶76 The l aw i s c l ear  t hat  Car t er  i s not  ent i t l ed t o a new 

t r i al  unl ess he demonst r at es t hat  ( 1)  hi s counsel ' s per f or mance 

was def i c i ent  and ( 2)  t he def i c i ency pr ej udi ced hi s def ense.   I t  

i s  wel l  set t l ed t hat  t he cour t  need not  deci de whet her  an 

                                                 
7 As t he maj or i t y r epor t s,  t her e was evi dence t hat  Car t er  

and Deni se had a " br oken r el at i onshi p. "   See maj or i t y op. ,  ¶¶26-
29.   Yet  Sar gent  never  expl ai ned t o t he j ur y how t he host i l i t y  
i n t he househol d coul d be r el evant  i n eval uat i ng t he l i kel i hood 
of  Car t er ' s gui l t .   As t he maj or i t y acknowl edges,  t he onl y 
di r ect  suggest i on t hat  Deni se coul d be t he ul t i mat e sour ce of  
t he al l egat i ons came f r om t he pr osecut or ,  r at her  t han def ense 
counsel .   See i d. ,  ¶30.    
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at t or ney' s per f or mance was def i c i ent  i f  t he cour t  has al r eady 

det er mi ned t hat  t her e was no pr ej udi ce.   I d. ,  ¶21 ( c i t i ng 

St r i ckl and v.  Washi ngt on,  466 U. S.  668,  687 ( 1984) ) .  

¶77 To demonst r at e pr ej udi ce,  Car t er  has t he bur den t o 

" show t hat  t her e i s a r easonabl e pr obabi l i t y  t hat ,  but  f or  

counsel ' s unpr of essi onal  er r or s,  t he r esul t  of  t he pr oceedi ng 

woul d have been di f f er ent . "   St r i ckl and,  466 U. S.  at  694.   I n 

t hi s case,  t hat  means t hat  Car t er  had t o show a r easonabl e 

pr obabi l i t y  t hat  t he evi dence woul d have been admi t t ed and woul d 

have been per suasi ve t o t he j ur y. 8   

¶78 I  agr ee wi t h t he maj or i t y t hat  t he evi dence Car t er  

pr esent ed at  t he post - convi ct i on hear i ng was i nsuf f i c i ent  t o 

sat i sf y t he Pul i zzano t est .   See maj or i t y op. ,  ¶¶39- 53.   Wi t hout  

showi ng a r easonabl e pr obabi l i t y  t hat  t he evi dence of  an al l eged 

pr i or  assaul t  woul d have been admi t t ed at  t r i al ,  Car t er  has not  

demonst r at ed t hat  he was pr ej udi ced by Sar gent ' s appar ent  

i gnor ance of  t he l aw.   Ther ef or e,  he i s not  ent i t l ed t o a new 

t r i al .   

 ¶79 Gener al l y,  an appel l at e cour t  shoul d deci de cases on 

t he nar r owest  possi bl e gr ounds.   St at e v.  Bl al ock,  150 

Wi s.  2d 688,  703,  442 N. W. 2d 514 ( Ct .  App.  1989) .   I  am at  a 

l oss t o under st and why t he maj or i t y f eel s compel l ed t o go 

                                                 
8 As we expl ai ned i n Fel t on,  " [ t ] her e ar e,  of  cour se,  a 

mul t i t ude of  cases i n whi ch a l awyer ' s f ai l ur e t o i nf or m hi msel f  
of  a par t i cul ar  def ense coul d i n no way be pr ej udi c i al [ . ] "   110 
Wi s.  2d at  507.   " I f  t he f ai l ur e coul d have had no adver se 
ef f ect  on t he def endant ,  t he r epr esent at i on woul d not  have been 
any mor e ef f ect i ve had t hat  f ai l ur e not  occur r ed. "   St at e v.  
Fencl ,  109 Wi s.  2d 224,  241,  325 N. W. 2d 703 ( 1982)  ( Hef f er nan,  
J. ,  concur r i ng) .  
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f ur t her  her e.   I  cannot  under st and why i t  unnecessar i l y  

concl udes t hat  Sar gent  made a " r easonabl e st r at egi c deci s i on, "  

even t hough t hi s deci s i on was appar ent l y made i n i gnor ance of  

t he l aw and l ef t  unaddr essed a quest i on f undament al  t o t he 

def ense i n t hi s case.   Accor di ngl y,  I  r espect f ul l y concur .   

 ¶80 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence.  
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