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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s r ever si ng a j udgment  

of  t he Ci r cui t  Cour t  f or  Dane Count y,  Mar yann Sumi ,  Judge,  and 

r emandi ng t he cause t o t he c i r cui t  cour t  t o ent er  an or der  

af f i r mi ng t he deci s i on of  t he Tax Appeal s Commi ssi on. 1 

                                                 
1 Mi l waukee Symphony Or chest r a,  I nc.  v.  DOR,  2009 WI  App 69,  

318 Wi s.  2d 261,  767 N. W. 2d 360.  
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¶2 The i ssue bef or e t he cour t  i s  whet her  t he sal es of  

admi ssi ons t o concer t s per f or med by t he Mi l waukee Symphony 

Or chest r a ar e subj ect  t o Wi s.  St at .  § 77. 52( 2) ( a) 2.  ( 1995- 96) 2 

i mposi ng a f i ve per cent  sal es t ax on gr oss r ecei pt s of  t he " t he 

sal e of  admi ssi ons t o amusement ,  .  .  .  ent er t ai nment  or  

r ecr eat i onal  event s or  pl aces .  .  .  . "      

¶3 The Wi sconsi n Tax Appeal s Commi ssi on hel d t hat  t he 

sal es of  admi ssi ons t o Mi l waukee Symphony Or chest r a concer t s 

wer e subj ect  t o t he sal es t ax under  Wi s.  St at .  § 77. 52( 2) ( a) 2.  

because t he concer t s wer e pr i mar i l y ent er t ai nment  event s.   I t  

separ at el y concl uded t hat  t he t i cket  sal es t o t he Mi l waukee 

Symphony Or chest r a concer t s wer e t axabl e as " admi ssi ons t o 

musi cal  per f or mances"  under  Wi s.  Admi n.  Code § Tax 11. 65( 1) ( a) . 3    

¶4 The ci r cui t  cour t  concl uded t hat  t he Commi ssi on had 

er r ed i n basi ng i t s deci s i on on t axat i on on a di st i nct i on 

bet ween educat i on and ent er t ai nment  when Wi s.  St at .  

§ 77. 52( 2) ( a) 2.  does not  use t he wor d " educat i on. "   The ci r cui t  

cour t  decl ar ed t he Commi ssi on' s cr eat i on and appl i cat i on of  an 

except i on f r om t axat i on f or  educat i onal  act i v i t i es an 

unr easonabl e i nt er pr et at i on of  § 77. 52( 2) ( a) 2.  and r emanded t he 

cause t o t he Commi ssi on.   The ci r cui t  cour t  st at ed t hat  t he 

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n st at ut es ar e t o t he 1995-

96 ver si on unl ess ot her wi se i ndi cat ed.   The r el evant  t ax year s 
f or  t hi s case ar e 1992- 96.   The cont r ol l i ng st at ut or y l anguage 
now codi f i ed i n Wi s.  St at .  § 77. 52( 2) ( a) 2. a.  ( 2007- 08)  has not  
changed.  

3 Thi s sect i on of  t he t ax code has been i n ef f ect  s i nce 1978 
wi t h no changes r el evant  t o t he i ssues i n t hi s case.  
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Commi ssi on woul d be f r ee t o concl ude t hat  t he Mi l waukee Symphony 

Or chest r a' s concer t s ar e t axabl e ent er t ai nment  event s,  but  not  

by appl y i ng an educat i onal  t est  t hat  has no basi s i n t he 

st at ut e.    

¶5 The cour t  of  appeal s r ever sed t he j udgment  of  t he 

c i r cui t  cour t .   The cour t  of  appeal s gave t he Commi ssi on' s 

i nt er pr et at i on and appl i cat i on of  t he st at ut e due wei ght  

def er ence and hel d t hat  t he Commi ssi on' s i nt er pr et at i on of  t he 

st at ut e i s r easonabl e and t hat  no mor e r easonabl e i nt er pr et at i on 

was avai l abl e.   The cour t  of  appeal s t her ef or e af f i r med t he 

Commi ssi on' s hol di ng t hat  t he t i cket  sal es t o t he Mi l waukee 

Symphony Or chest r a concer t s wer e sal es of  admi ssi ons t o 

" ent er t ai nment  event s"  under  Wi s.  St at .  § 77. 52( 2) ( a) 2.  and 

subj ect  t o sal es t ax.  

¶6 We af f i r m t he deci s i on of  t he cour t  of  appeal s.   We 

t oo gi ve t he Commi ssi on' s i nt er pr et at i on and appl i cat i on of  t he 

st at ut e due wei ght  def er ence and concl ude t hat  t he Commi ssi on 

r easonabl y i nt er pr et ed and appl i ed Wi s.  St at .  § 77. 52( 2) ( a) 2.   

We t her ef or e concl ude t hat  t he sal es of  admi ssi on t o t he 

Mi l waukee Symphony Or chest r a concer t s wer e sal es of  admi ssi on t o 

" ent er t ai nment  event s"  under  Wi s.  St at .  § 77. 52( 2) ( a) 2.  and ar e 

subj ect  t o sal es t ax.    

¶7 Because t he Commi ssi on concl uded t hat  t he st at ut e 

pr ovi ded a basi s f or  i t s  deci s i on i ndependent  f r om Wi s.  Admi n.  

Code § Tax 11. 65,  we need not  addr ess t he par t i es '  di sput e 

r egar di ng t he r ul e i n or der  t o r evi ew t he Commi ssi on' s deci s i on 

under  t he st at ut e.   We agr ee wi t h t hi s appr oach t aken by t he 
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cour t  of  appeal s.   Any r evi ew of  § Tax 11. 65 woul d not  change 

t he r esul t  of  t hi s case.     

I  

 ¶8 The di sput e her e i s over  t he i nt er pr et at i on and 

appl i cat i on of  Wi s.  St at .  § 77. 52( 2) ( a) 2.  t o undi sput ed f act s.   

The Commi ssi on made 137 Fi ndi ngs of  Fact  and t he Mi l waukee 

Symphony Or chest r a does not  t ake i ssue wi t h t hem.   The Mi l waukee 

Symphony Or chest r a' s posi t i on i s t hat  t he f act s do not  l ead t o 

t he Commi ssi on' s concl usi on t hat  t he concer t s ar e ent er t ai nment  

event s under  t he sal es t ax l aw.   

¶9 I n 1997,  t he Wi sconsi n Depar t ment  of  Revenue i ni t i at ed 

a f i el d audi t  of  t he Mi l waukee Symphony Or chest r a f or  t he per i od 

f r om Sept ember  1,  1992 t hr ough August  31,  1996.   Unl ess 

ot her wi se not ed,  we descr i be and anal yze t he f act s est abl i shed 

f or  t hat  t i me per i od.  

¶10 The Mi l waukee Symphony Or chest r a i s a f ul l - t i me,  

pr of essi onal  symphony or chest r a.   Dur i ng t he r el evant  t i me 

per i od,  t he Mi l waukee Symphony Or chest r a empl oyed appr oxi mat el y 

90 musi c i ans.   The begi nni ng sal ar y of  t he musi c i ans was 

appr oxi mat el y $50, 000 per  year ,  and t he musi c i ans wer e uni oni zed 

as Mi l waukee Musi c i ans Associ at i on,  Local  8,  of  t he Amer i can 

Feder at i on of  Musi c i ans.   Most  of  t he musi c i ans had advanced 

col l ege or  conser vat or y degr ees i n musi c,  and f or  most ,  t hei r  

i ncome f r om t he Mi l waukee Symphony Or chest r a was t he pr i nci pal  

sour ce of  i ncome f or  t hei r  f ami l i es.   I n addi t i on,  t he Mi l waukee 

Symphony Or chest r a empl oyed 40 or  mor e non- musi c i ans i n f ul l -

t i me admi ni st r at i ve and management  st af f  posi t i ons.   The 
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Mi l waukee Symphony Or chest r a was managed by a boar d of  di r ect or s 

consi st i ng of  f r om 40 t o 60 member s.  

¶11 The Mi l waukee Symphony Or chest r a has been i ncor por at ed 

as a not - f or - pr of i t  cor por at i on.   I t  i s  exempt  f r om f eder al  

i ncome t ax under  § 501( c) ( 3)  of  t he I nt er nal  Revenue Code as an 

or gani zat i on oper at ed excl usi vel y f or  educat i onal  pur poses.   The 

Mi l waukee Symphony Or chest r a' s Ar t i c l es of  I ncor por at i on,  as 

r est at ed i n 1988,  st at e an educat i onal  pur pose:   

The pur poses f or  whi ch t he Cor por at i on i s or gani zed 
ar e educat i onal ,  t o pr esent  c l assi cal  and ot her  
or chest r al  musi c,  per f or med wi t h t he hi ghest  degr ee of  
ar t i s t i c excel l ence,  t o pr omot e and devel op publ i c 
appr eci at i on of  and t o educat e t he publ i c i n such 
musi c,  and t o engage i n any ot her  l awf ul  act i v i t y 
wi t hi n t he pur poses f or  whi ch cor por at i ons may be 
or gani zed under  Chapt er  181 of  t he Wi sconsi n st at ut es.  

¶12 Dur i ng each year  of  t he audi t  per i od,  t he Mi l waukee 

Symphony Or chest r a' s t ot al  oper at i ng r evenues consi st ed al most  

ent i r el y of  t i cket  sal es t o i t s concer t s,  and r evenues wer e 

al ways l ess t han t he over al l  expenses f or  t hose concer t s.   Even 

i f  t he Mi l waukee Symphony Or chest r a sol d ever y t i cket  t o ever y 

concer t ,  over al l  oper at i ng r evenues woul d be subst ant i al l y  l ess 

t han over al l  expenses;  each concer t  woul d r esul t  i n a f i nanci al  

l oss.   These expect ed oper at i ng def i c i t s wer e of f set  by 

char i t abl e cont r i but i ons and gover nment  gr ant s.   I n some year s 

t he Mi l waukee Symphony Or chest r a had an over al l  def i c i t  even 

af t er  cont r i but i ons.  

¶13 The Mi l waukee Symphony Or chest r a pr esent ed 100 t o 150 

concer t s per  year .   Most  wer e pr esent ed i n Mi l waukee but  some 



No.  2008AP1684   

 

6 
 

wer e el sewher e i n Wi sconsi n and out si de t he st at e.   Thi s case 

i nvol ves onl y t hose concer t s pr esent ed i n Wi sconsi n f or  whi ch 

t he Mi l waukee Symphony Or chest r a sol d t i cket s  t o t he publ i c.   

Ti cket  pr i ces var i ed f r om one concer t  t o anot her  and changed 

each year .   The Mi l waukee Symphony Or chest r a set  i t s  t i cket  

pr i ces gener al l y  l ower  t han t hose f or  commer ci al  concer t s t o 

br oaden t he Mi l waukee Symphony Or chest r a' s audi ences.   The 

Mi l waukee Symphony Or chest r a of f er ed di scount s t o f ul l - t i me 

st udent s and educat or s,  chi l dr en,  seni or  c i t i zens,  and ot her s.  

¶14 Ther e wer e pr i mar i l y t hr ee cat egor i es of  concer t s:  ( 1)  

Cl assi cal  concer t s;  ( 2)  Pops concer t s;  and ( 3)  Yout h concer t s.  

The Mi l waukee Symphony Or chest r a al so per f or med some speci al  

concer t s on dat es such as Chr i st mas,  Four t h of  Jul y,  and New 

Year ' s.  

¶15 The Cl assi cal  concer t s pr i mar i l y i ncl uded wor ks f r om 

t he t r adi t i onal  c l assi cal  r eper t oi r e.   The Mi l waukee Symphony 

Or chest r a al so r egul ar l y commi ssi oned or i gi nal  wor ks t o per f or m 

at  i t s concer t s.   Wor ks wer e sel ect ed f or  t he Cl assi cal  

concer t s,  accor di ng t o t he Mi l waukee Symphony Or chest r a,  by 

" bal anci ng [ t he Mi l waukee Symphony Or chest r a] ' s educat i onal  

mi ssi on and pr i mar y pur pose;  t he l i kel y i nt er est  of  i t s  

pat r ons .  .  .  and budget  consi der at i ons. "    

¶16 Most  Cl assi cal  concer t s wer e pr eceded by f r ee pr evi ews 

or  t al ks i n whi ch a conduct or ,  musi c i an,  or  ot her  exper t  

di scussed t he musi c t o be per f or med.   The Mi l waukee Symphony 

Or chest r a al so of f er ed post - concer t  t al ks f or  appr oxi mat el y one 

quar t er  of  t he Cl assi cal  concer t s.   
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¶17 Per sons at t endi ng t he Cl assi cal  concer t s r ecei ved t he 

Mi l waukee Symphony Or chest r a' s pr ogr am book,  Encor e,  whi ch 

cont ai ned adver t i s i ng as wel l  as f eat ur e st or i es about  t he 

Mi l waukee Symphony Or chest r a;  gl ossar i es of  musi c t er ms and 

di scussi ons of  par t i cul ar  t ypes of  musi c and i nst r ument s;  

pr of i l es of  guest  ar t i st s;  and pr ogr am not es about  t he musi c t o 

be per f or med,  somet i mes i ncl udi ng expl anat i ons f r om t he composer  

as t o t he cont ent  of  t he musi c and what  t he musi c was i nt ended 

t o convey.  

¶18 By t he Mi l waukee Symphony Or chest r a' s own est i mat i on,  

at t endance at  di scussi ons pr ecedi ng Cl assi cs Ser i es concer t s 

aver aged appr oxi mat el y 200,  whi l e aver age at t endance f or  t he 

concer t s t hemsel ves was over  1, 600.   At  Pops concer t s no pr e-  or  

post - concer t  di scussi ons wer e of f er ed,  and concer t  at t endance 

aver aged over  1, 800.    

¶19 Pops concer t s f eat ur ed " l i ght er  musi c,  mi xi ng 

or chest r al  pi eces wi t h l i ght er ,  usual l y Amer i can musi c, "  

t ypi cal l y per f or med i n f ul l  symphony or chest r a f or mat .   The 

Mi l waukee Symphony Or chest r a used i t s Pops concer t s as out r each 

t o encour age new t i cket  pur chases and conceded t hat  some Pops 

concer t s di d not  r epr esent  i t s pr i mar y mi ssi on. 4   

¶20 The Yout h concer t s i ncl uded concer t s i n t hr ee ser i es,  

each ai med at  a di f f er ent  age gr oup i ncl udi ng Hi gh School  

concer t s,  " Mi ddl e School "  concer t s ( ai med at  chi l dr en i n gr ades 

                                                 
4 Mi l waukee Symphony Or chest r a v.  DOR,  Docket  No.  98- S- 130,  

s l i p op.  at  20- 21 ( WTAC Dec.  15,  2006)  ( Fi ndi ngs of  Fact  Nos.  
70,  74) .   
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3 t hr ough 8,  each t ar get i ng a pai r  of  t hese gr ade l evel s) ,  and 

" Ki nder konzer t s, "  di r ect ed at  chi l dr en ages 3 t o 8.  

¶21 The Mi l waukee Symphony Or chest r a used i t s Yout h 

concer t s par t l y t o devel op f ut ur e c l assi cal  audi ences.   The 

Mi l waukee Symphony Or chest r a col l ect ed sal es t ax on i t s t i cket  

sal es f or  t hese Yout h concer t s pr i or  t o maki ng i t s r ef und cl ai m.   

The Mi l waukee Symphony Or chest r a di d not  t ake any r esal e 

exempt i on cer t i f i cat es or  pur chase or der s f r om t he school s,  

s i nce i ndi v i dual  st udent s,  r at her  t han t he school s,  pai d f or  t he 

t i cket s.  

¶22 Hi gh School  and Mi ddl e School  concer t s wer e nor mal l y 

per f or med i n t he Mi l waukee Symphony Or chest r a' s r egul ar  concer t  

hal l s wi t h t he f ul l  symphony or chest r a r at her  t han i n school s.   

The concer t  pr ogr ams i ncl uded wor ks f r om t he t r adi t i onal  

c l assi cal  r eper t oi r e,  connect ed t o an over al l  t heme appr opr i at e 

f or  t he t ar get ed age gr oup.   For  exampl e,  i n 1994- 96 t he 

Mi l waukee Symphony Or chest r a pr esent ed a ser i es of  Hi gh School  

concer t s t hemed " Amer i can Hi st or y Thr ough Musi c, "  whi ch f ocused 

on Uni t ed St at es hi st or y t hr ough t he devel opment  of  musi c and 

t he humani t i es.  

¶23 Hi gh School  and Mi ddl e School  concer t s wer e desi gned 

t o i nt r oduce st udent s t o symphoni c musi c,  and t he Mi l waukee 

Symphony Or chest r a pr epar ed t eachi ng mat er i al s and pr ogr am 

gui des f or  t eacher s whose cl asses woul d be at t endi ng t he 

concer t s.   These mat er i al s i ncl uded some expl anat i ons about  t he 

or chest r a,  backgr ound mat er i al s on t he composer s,  suggest i ons of  

what  t o l i s t en f or ,  quest i ons f or  t hought  and di scussi on,  and 
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ot her  expl anat or y mat er i al s.   These mat er i al s wer e avai l abl e t o 

t eacher s bef or e t he concer t s.  Any pr e- concer t  t eachi ng 

act i v i t i es wer e done by school  t eacher s,  not  by Mi l waukee 

Symphony Or chest r a st af f .   Use of  t he mat er i al s  was not  a pr e-

r equi s i t e t o at t endi ng t he concer t s.      

¶24 The Ki nder konzer t s,  desi gned t o i nt r oduce chi l dr en t o 

c l assi cal  musi c,  wer e gener al l y  pr esent ed at  t he Mar cus Cent er  

f or  t he Per f or mi ng Ar t s.   Ki nder konzer t s consi st ed mai nl y of  

wor ks f r om t he cl assi cal  r eper t oi r e appr opr i at e f or  young 

chi l dr en,  but  many popul ar  chi l dr en' s songs wer e al so per f or med.   

Each Ki nder konzer t  was or gani zed ar ound a t heme and conduct ed i n 

an i nt er act i ve t al k and pl ay f or mat .   The Ki nder konzer t s al so 

f eat ur ed many ot her  pr e- concer t  act i v i t i es,  such as a " Pet t i ng 

Zoo"  ( al l owi ng chi l dr en onst age t o t ouch i nst r ument s) ,  per sons 

dr essed as chi l dr en' s char act er s,  c l owns,  dancer s,  and col or i ng 

cont est s.  

¶25 Fami l i es t hat  subscr i bed t o t he Ki nder konzer t s 

r ecei ved mat er i al s wi t h descr i pt i ons of  t he musi c,  composer s,  

and i nst r ument s,  and suggest ed act i v i t i es f or  par ent s and 

chi l dr en.   

¶26 The Mi l waukee Symphony Or chest r a does not  ar gue t hat  

any of  t hese Yout h concer t s mi ght  be di st i ngui shed f r om t he 

Cl assi cal  concer t s as pr i mar i l y educat i onal  r at her  t han as 

pr i mar i l y ent er t ai nment .   Rat her ,  t he Mi l waukee Symphony 

Or chest r a has chosen t o ar gue bef or e t he Commi ssi on and t he 

cour t  t hat  al l  of  i t s  concer t s ar e pr i mar i l y educat i onal  and not  

pr i mar i l y ent er t ai nment .   The Mi l waukee Symphony Or chest r a' s 
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br i ef  st at ed,  i n r el at i on t o t he Pops concer t s,  t hat  " t her e i s 

no pr act i cal  met hod of  separ at i ng t hese f r om t he ot her  concer t s"  

because " many Pops of f er i ngs consi st  ent i r el y  or  mai nl y of  

t r adi t i onal  c l assi cal  wor ks and most  Pops t i cket s ar e sol d i n 

ser i es. " 5  Because t he Mi l waukee Symphony Or chest r a r el i es on t he 

nat ur e of  t he musi c i t sel f  as pr esent i ng pr i mar i l y educat i onal  

cont ent ,  di st i nct i ons bet ween t he concer t  ser i es ar e not  

suppor t ed.   The r ecor d i s not  adequat e f or  t he Commi ssi on or  t he 

cour t  t o di st i ngui sh t he Yout h concer t s and t r eat  t he admi ssi on 

sal es f or  Yout h concer t s as pr i mar i l y educat i onal  and not  

subj ect  t o t he sal es t ax.   

¶27 Af t er  t he Depar t ment  of  Revenue i ni t i at ed i t s  f i el d 

audi t ,  t he Mi l waukee Symphony Or chest r a f i l ed amended sal es t ax 

r et ur ns f or  t he audi t  per i od.   The Mi l waukee Symphony 

Or chest r a' s amended t ax r et ur ns c l ai med a r ef und of  $719, 456. 69 

f or  sal es t ax t hat  i t  had pr evi ousl y pai d,  i ncl udi ng t ax on al l  

admi ssi on sal es.    

¶28 The Depar t ment  act ed on t he Mi l waukee Symphony 

Or chest r a' s r ef und cl ai m t oget her  wi t h i t s f i el d audi t  

assessment .   The Depar t ment  gr ant ed a por t i on of  t he Mi l waukee 

                                                 
5 Br i ef  and Appendi x of  Pet i t i oner - Appel l ant - Cr oss-

Respondent - Pet i t i oner  ( Mi l waukee Symphony Or chest r a)  at  46 & 
n. 138.  
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Symphony Or chest r a' s r ef und cl ai m i n t he amount  of  $585. 36 i n 

sal es t ax but  deni ed t he r emai nder . 6   

¶29 I n 1998,  t he Mi l waukee Symphony Or chest r a sought  t he 

Commi ssi on' s r evi ew of  t he Depar t ment ' s deci s i on.   The 

Commi ssi on hel d t he case i n abeyance,  awai t i ng t he deci s i on i n 

Mi l waukee Reper t or y Theat er  v.  Wi sconsi n Depar t ment  of  Revenue 

( Mi l waukee Rep) ,  Docket  No.  97- S- 330,  Wi s.  Tax Rpt r .  ( CCH)  ¶400-

515 ( WTAC 2000) .   The Commi ssi on conduct ed a f our - day cont est ed 

case hear i ng i n t he pr esent  case on May 4- 7,  2004,  and i ssued 

i t s Deci s i on and Or der  on December  16,  2006.   

I I  

¶30 We r evi ew t he deci s i on of  t he Commi ssi on,  r at her  t han 

t he j udgment  of  t he c i r cui t  cour t  or  t he deci s i on of  t he cour t  

of  appeal s,  al t hough we benef i t  f r om t he anal ysi s of  t hose 

cour t s. 7     

                                                 
6 The Depar t ment  of  Revenue assessed t he Mi l waukee Symphony 

Or chest r a an amount  of  $39, 397. 87 i n t ax and i nt er est .   The 
Mi l waukee Symphony Or chest r a does not  cont est  t he cal cul at i on of  
t he amount ;  i t  agr eed t hat  i f  t he gr oss r ecei pt s  f r om i t s t i cket  
sal es ar e t axabl e,  t he Depar t ment ' s assessment ,  pl us appl i cabl e 
i nt er est ,  i s  cor r ect .   

7 DOR v.  Menasha Cor p. ,  2008 WI  88,  ¶46,  311 Wi s.  2d 579,  
754 N. W. 2d 95;  Raci ne Har l ey- Davi dson,  I nc.  v.  Wi s.  Di v.  of  
Hear i ngs & Appeal s,  2006 WI  86,  ¶8 n. 4,  292 Wi s.  2d 549,  717 
N. W. 2d 184.    

" An adver se dec i s i on of  t he t ax appeal s commi ssi on i s 
subj ect  t o r evi ew i n t he manner  pr ovi ded i n ch.  227, "  Wi s.  St at .  
§ 73. 015( 2) ,  bef or e t he c i r cui t  cour t  f or  Dane Count y,  Wi s.  
St at .  § 77. 59( 6) ( b) .  
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¶31 We r evi ew an agency' s f i ndi ngs of  f act  by appl y i ng a 

" subst ant i al  evi dence"  st andar d,  af f or di ng si gni f i cant  def er ence 

t o t he agency' s f i ndi ngs.   Subst ant i al  evi dence does not  mean a 

pr eponder ance of  evi dence.   I t  means whet her ,  af t er  consi der i ng 

al l  t he evi dence of  r ecor d,  r easonabl e mi nds coul d ar r i ve at  t he 

concl usi on r eached by t he t r i er  of  f act . 8  " [ T] he wei ght  and 

cr edi bi l i t y  of  t he evi dence ar e f or  t he agency,  not  t he 

r evi ewi ng cour t ,  t o det er mi ne. " 9  An agency' s f i ndi ngs of  f act  

may be set  asi de onl y when a r easonabl e t r i er  of  f act  coul d not  

have r eached t hem f r om al l  t he evi dence bef or e i t ,  i ncl udi ng t he 

avai l abl e i nf er ences f r om t hat  evi dence. 10   

¶32 I n cont r ast ,  an agency' s " i nt er pr et at i on and 

appl i cat i on of  a st at ut e i s a quest i on of  l aw t o be det er mi ned 

by a cour t . " 11  A r evi ewi ng cour t  may,  however ,  gi ve def er ence t o 

an agency' s i nt er pr et at i on of  a st at ut e.    

¶33 Gr ant i ng def er ence on r evi ew of  an agency' s 

det er mi nat i on of  l aw r ecogni zes t he compar at i ve i nst i t ut i onal  

qual i f i cat i ons and capabi l i t i es of  t he cour t s and t he agency. 12  

Gr ant i ng def er ence t o an agency' s st at ut or y i nt er pr et at i on does 

not  abdi cat e t he cour t ' s  own aut hor i t y and r esponsi bi l i t y  t o 

                                                 
8 Hi l t on ex r el .  Pages Homeowner s'  Ass' n v.  DNR,  2006 WI  84,  

¶¶16,  25,  293 Wi s.  2d 1,  717 N. W. 2d 166 ( quot ed sour ce omi t t ed) .  

9 Hi l t on,  293 Wi s.  2d 1,  ¶25.  

10 Hi l t on,  293 Wi s.  2d 1,  ¶¶16,  25.  

11 Raci ne Har l ey- Davi dson,  292 Wi s.  2d 549,  ¶14.  

12 I d.  
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i nt er pr et  st at ut es.   Even when gr ant i ng def er ence t o an agency' s 

st at ut or y i nt er pr et at i on,  t he cour t  does not  accept  t he agency' s  

i nt er pr et at i on wi t hout  a cr i t i cal  eye.   The cour t  i t sel f  must  

i nt er pr et  t he st at ut e t o det er mi ne whet her  t he agency' s 

i nt er pr et at i on i s r easonabl e;  onl y r easonabl e agency 

i nt er pr et at i ons ar e gi ven any def er ence. 13 

¶34 Our  case l aw has est abl i shed t hr ee l evel s of  def er ence 

t o be gr ant ed t o agency i nt er pr et at i ons,  dependi ng on t he 

ci r cumst ances:  " gr eat  wei ght , "  " due wei ght , "  or  " no def er ence. " 14  

¶35 " Gr eat  wei ght "  def er ence i s war r ant ed when ( 1)  t he 

agency i s char ged by t he l egi s l at ur e wi t h admi ni st er i ng t he 

st at ut e i n quest i on;  ( 2)  t he agency i nt er pr et at i on i s of  l ong 

st andi ng;  ( 3)  t he agency empl oyed i t s speci al i zed knowl edge or  

exper t i se i n i nt er pr et i ng t he st at ut e;  and ( 4)  t he agency' s 

i nt er pr et at i on wi l l  pr ovi de uni f or mi t y and consi st ency i n t he 

appl i cat i on of  t he st at ut e.   When cour t s appl y " gr eat  wei ght "  

def er ence,  an agency' s r easonabl e st at ut or y i nt er pr et at i on wi l l  

be sust ai ned even i f  t he cour t  concl udes t hat  anot her  

i nt er pr et at i on i s equal l y r easonabl e or  even mor e r easonabl e. 15     

¶36 Cour t s gi ve l esser ,  " due wei ght "  def er ence when t he 

agency i s char ged by t he l egi s l at ur e wi t h enf or cement  of  t he 

st at ut e and has exper i ence i n t he ar ea,  but  has not  devel oped 

exper t i se t hat  necessar i l y  pl aces t he agency i n a bet t er  

                                                 
13 I d. ,  ¶15.  

14 I d. ,  ¶11.  

15 I d. ,  ¶¶16- 17.  
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posi t i on t han t he cour t  t o i nt er pr et  t he st at ut e.   Cour t s 

appl y i ng " due wei ght "  def er ence wi l l  sust ai n an agency' s  

st at ut or y i nt er pr et at i on i f  i t  i s  not  cont r ar y t o t he c l ear  

meani ng of  t he st at ut e and no mor e r easonabl e i nt er pr et at i on 

exi st s. 16  Appl y i ng " due wei ght "  def er ence,  a r evi ewi ng cour t  

wi l l  not  set  asi de t he agency' s i nt er pr et at i on i n f avor  of  

anot her  equal l y r easonabl e i nt er pr et at i on,  but  wi l l  r epl ace i t  

wi t h a mor e r easonabl e i nt er pr et at i on i f  one exi st s. 17 

¶37 Revi ewi ng cour t s  gi ve no def er ence t o an agency' s 

st at ut or y i nt er pr et at i on when any of  t he f ol l owi ng condi t i ons 

ar e met :  ( 1)  t he i ssue pr esent s a mat t er  of  f i r st  i mpr essi on;  

( 2)  t he agency has no exper i ence or  exper t i se r el evant  t o t he 

l egal  i ssue pr esent ed;  or  ( 3)  t he agency' s posi t i on on t he i ssue 

has been so i nconsi st ent  as t o pr ovi de no r eal  gui dance. 18  A 

cour t  gi v i ng no def er ence t o an agency' s i nt er pr et at i on of  a 

st at ut e benef i t s  f r om t he agency' s anal ysi s but  i nt er pr et s t he 

st at ut e i ndependent  of  t he agency' s i nt er pr et at i on and i n ef f ect  

adopt s an i nt er pr et at i on t hat  t he cour t  det er mi nes t he most  

r easonabl e i nt er pr et at i on. 19 

¶38 Her e,  we gi ve " due wei ght "  def er ence t o t he 

Commi ssi on' s i nt er pr et at i on of  Wi s.  St at .  § 77. 52( 2) ( a) 2. ,  as 

di d t he cour t  of  appeal s and t he ci r cui t  cour t .   The Commi ssi on 

                                                 
16 I d. ,  ¶18.  

17 I d. ,  ¶¶18,  20.  

18 I d. ,  ¶19.  

19 I d. ,  ¶¶19,  20.  
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i s char ged wi t h i nt er pr et i ng and admi ni st er i ng t he t ax code and 

adj udi cat i ng t axpayer  c l ai ms,  Wi s.  St at .  § 73. 01( 4) ,  and t hi s i s  

not  t he f i r st  case i n whi ch t he Commi ssi on has ut i l i zed i t s 

exper t i se and exper i ence t o i nt er pr et  Wi s.  St at .  § 77. 52( 2) ( a) 2.   

The Commi ssi on has i nt er pr et ed t he phr ase " ent er t ai nment  event s  

and pl aces"  i n t hr ee pr evi ous cases,  whi ch we shal l  di scuss 

l at er ,  i ncl udi ng one r ecent  case wi t h a f act  s i t uat i on 

subst ant i al l y  s i mi l ar  t o t he pr esent  case.   The Commi ssi on' s 

i nt er pr et at i on t her ef or e war r ant s some def er ence. 20  " Gr eat  

wei ght "  def er ence woul d be i nappr opr i at e her e,  however ,  because 

t he Commi ssi on' s i nt er pr et at i on of  " ent er t ai nment  event s and 

pl aces"  under  Wi s.  St at .  § 77. 52( 2) ( a) 2.  has evol ved i n t he 

t hr ee cases over  t he l ast  20 year s. 21  

¶39 We t ur n t o t he t ext  of  Wi s.  St at .  § 77. 52( 2) ( a) 2.  and 

t he Commi ssi on' s i nt er pr et at i on and appl i cat i on of  t he st at ut e 

t o t he undi sput ed f act s.    

I I I  

¶40 Wi sconsi n St at .  § 77. 52( 2) ( a) 2.  i mposes a sal es t ax on 

" t he sal e of  admi ssi ons t o amusement ,  at hl et i c,  ent er t ai nment  or  

r ecr eat i onal  event s or  pl aces. "   The quest i on posed i n t he 

i nst ant  case i s  whet her  Mi l waukee Symphony Or chest r a concer t s 

                                                 
20 I d. ,  ¶18.   

21 At  t he cour t  of  appeal s,  t he Depar t ment  ar gued f or  " gr eat  
wei ght "  def er ence i n t he i nst ant  case,  but  i n i t s br i ef s her e 
ar gued f or  " at  l east  due wei ght  def er ence" ;  at  or al  ar gument  t he 
Depar t ment  agr eed t hat  " due wei ght "  def er ence was war r ant ed.  



No.  2008AP1684   

 

16 
 

wer e " ent er t ai nment  event s or  pl aces"  under  Wi s.  St at .  

§ 77. 52( 2) ( a) 2.    

¶41 The appl i cabl e por t i ons of  Wi s.  St at .  § 77. 52( 2)  ar e 

as f ol l ows ( emphasi s added) :  

( 2)   For  t he pr i v i l ege of  sel l i ng,  per f or mi ng or  
f ur ni shi ng t he ser vi ces descr i bed under   par .  ( a)  at  
r et ai l  i n t hi s st at e t o consumer s or  user s,  a t ax i s 
i mposed upon al l  per sons sel l i ng,  per f or mi ng or  
f ur ni shi ng t he ser vi ces at  t he r at e of  5% of  t he gr oss 
r ecei pt s f r om t he sal e,  per f or mance or  f ur ni shi ng of  
t he ser vi ces.   

( a)  The t ax i mposed her ei n appl i es t o t he f ol l owi ng 
t ypes of  ser vi ces:  

.  .  .  .  

2.   The sal e of  admi ssi ons t o amusement ,  at hl et i c,  
ent er t ai nment  or  r ecr eat i onal  event s or  pl aces,  t he 
sal e,  r ent al  or  use of  r egul ar  bi ngo car ds,  ext r a 
r egul ar  car ds,  speci al  bi ngo car ds and t he sal e of  
bi ngo suppl i es t o pl ayer s and t he f ur ni shi ng,  f or  
dues,  f ees or  ot her  consi der at i ons,  t he pr i v i l ege of  
access t o c l ubs or  t he pr i v i l ege of  havi ng access t o 
or  t he use of  amusement ,  ent er t ai nment ,  at hl et i c or  
r ecr eat i onal  devi ces or  f aci l i t i es,  i ncl udi ng,  i n 
connect i on wi t h t he sal e or  use of  t i me- shar e 
pr oper t y,  as def i ned i n  s.  707. 02 ( 32) ,  t he sal e or  
f ur ni shi ng of  use of  r ecr eat i onal  f aci l i t i es on a 
per i odi c basi s or  ot her  r ecr eat i onal  r i ght s,  i ncl udi ng 
but  not  l i mi t ed t o member shi p r i ght s,  vacat i on 
ser vi ces and cl ub member shi ps. 22 

                                                 
22 A separ at e pr ov i s i on pr ovi des t ax exempt i ons t hat  do not  

appl y her e.  

Wi sconsi n St at .  § 77. 54( 9)  exempt s:  

The gr oss r ecei pt s f r om sal es of  t i cket s or  admi ssi ons 
t o publ i c and pr i vat e el ement ar y and secondar y school  
act i v i t i es,  wher e t he ent i r e net  pr oceeds t her ef r om 
ar e expended f or  educat i onal ,  r el i gi ous or  char i t abl e 
pur poses.  
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¶42 The f ocus of  our  anal ysi s i s t her ef or e on whet her  t he 

Mi l waukee Symphony Or chest r a' s concer t s ar e " ent er t ai nment  

event s"  under  t he st at ut e,  as t he Commi ssi on hel d t hem t o be.   

The st at ut e does not  def i ne t he phr ase " ent er t ai nment  event s or  

pl aces. "   

¶43 We r evi ew t he Commi ssi on' s i nt er pr et at i on and 

appl i cat i on of  Wi s.  St at .  § 77. 52( 2) ( a) 2.  under  t he due wei ght  

def er ence st andar d t o det er mi ne whet her  i nt er pr et i ng t he st at ut e 

t o appl y t o sal es of  t i cket s t o Mi l waukee Symphony Or chest r a 

concer t s i s a r easonabl e i nt er pr et at i on and appl i cat i on of  t he 

st at ut e or  whet her  a mor e r easonabl e i nt er pr et at i on i s 

avai l abl e.  

¶44 We f i r st  exami ne t he Commi ssi on' s i nt er pr et at i on of  

t he st at ut e and t hen t he Commi ssi on' s appl i cat i on of  i t s  

i nt er pr et at i on t o t he undi sput ed f act s.  

¶45 The Commi ssi on has i nt er pr et ed t he phr ase 

" ent er t ai nment  event "  i n Wi s.  St at .  § 77. 52( 2) ( a) 2.  t o mean an 

event  t hat  i s  " pr i mar i l y"  ent er t ai ni ng.   Mor e speci f i cal l y,  t he 

Commi ssi on has det er mi ned t hat  " pr i mar i l y"  means mor e t han 50 

per cent  and t hat  an event  t hat  i s  50 per cent  or  mor e 

ent er t ai nment  i s subj ect  t o sal es t ax under  § 77. 52( 2) ( a) 2.      

                                                                                                                                                             
Wi sconsi n St at .  § 77. 54( 9a) ( f )  exempt s:  

( 9a)  The gr oss r ecei pt s f r om sal es t o .  .  .  

( f )  any cor por at i on,  communi t y chest  f und,  f oundat i on 
or  associ at i on or gani zed and oper at ed excl usi vel y f or  
r el i gi ous,  char i t abl e,  sci ent i f i c  or  educat i onal  
pur poses .  .  .  ( emphasi s added) .  
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¶46 The Commi ssi on has devel oped t hi s i nt er pr et at i on of  

t he phr ase " ent er t ai nment  event s"  under  Wi s.  St at .  

§ 77. 52( 2) ( a) 2.  i n t hr ee pr i or  cases.   

¶47 Fi r st ,  i n 1986,  t he Commi ssi on deci ded i n Hi st or i c 

Si t es Foundat i on v.  Wi sconsi n Depar t ment  of  Revenue,  Docket  No.  

S- 10066,  Wi s.  Tax Rpt r .  ( CCH)  ¶202- 662,  at  12, 793 ( WTAC Jan.  21,  

1986) ,  t hat  sal es of  admi ssi ons t o t he Ci r cus Wor l d Museum i n 

Bar aboo wer e not  t axabl e under  Wi s.  St at .  § 77. 52( 2) ( a) 2.  

because " t he [ Ci r cus Wor l d Museum]  was not  a pl ace of  amusement ,  

at hl et i c event s[ , ]  ent er t ai nment  or  r ecr eat i on .  .  .  . " 23     

¶48 The Hi st or i c Si t es case est abl i shed t wo key pr i nci pl es 

t hat  under l i e t he subsequent  i nt er pr et at i on and appl i cat i on of  

Wi s.  St at .  § 77. 52( 2) ( a) 2.    

¶49 One,  t he Commi ssi on adopt ed a " pr i mar y obj ect i ve"  t est  

( l at er  st at ed as t he " pr i mar y pur pose"  t est )  f or  det er mi ni ng 

whet her  t he event  or  pl ace was " ent er t ai nment "  f or  sal es t ax 

pur poses.   Recogni z i ng t hat  " many of  t he act i v i t i es of  t he 

[ Ci r cus Wor l d Museum]  ar e amusi ng and ent er t ai ni ng as wel l  as 

educat i onal , "  t he Commi ssi on r ej ect ed i n Hi st or i c Si t es t he 

Depar t ment ' s ar gument  t hat  any ent er t ai ni ng aspect  woul d make 

                                                 
23 Hi st or i c Si t es Found.  v.  DOR,  Docket  No.  S- 10066,  Wi s.  

Tax Rpt r .  ( CCH)  ¶202- 662,  at  12, 795 ( WTAC Jan.  21,  1986) .    

We not e t hat  s i nce t he Commi ssi on deci ded t he Hi st or i c 
Si t es case,  admi ssi ons t o t he Ci r cus Wor l d Museum have been made 
exempt  f r om sal es and use t ax under  ch.  77,  subch.  I I I  of  t he 
Wi sconsi n St at ut es.   See Wi s.  St at .  § 77. 54( 10)  ( as amended by 
85 Wi s.  Act  29,  § 1490m) ;  see al so Wi s.  Admi n Code § Tax 
11. 65( 2) ( b) .  
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admi ssi ons t axabl e. 24  I nst ead,  t he Commi ssi on hel d t hat  " t he 

' pr i mar y obj ect i ve'  i nt er pr et at i on of  sec.  77. 52( 2) ( a) 2. [  ]  

shoul d be ut i l i zed i n consi der i ng t he t axabi l i t y  of  [ t he 

Museum' s]  admi ssi on f ees. " 25    

¶50 Two,  t he Commi ssi on f or mul at ed i t s anal ysi s " i n t er ms 

of  t he degr ee t o whi ch ' amusement '  or  ' ent er t ai nment , '  as 

opposed t o ' educat i on, '  i s  an obj ect i ve of  a pl ace char gi ng 

admi ssi on f or  ent r ance. " 26  Thi s anal ysi s i mpl i ed t hat  i f  a pl ace 

or  event  has " educat i on"  as i t s " pr i mar y obj ect i ve, "  i t  cannot  

have " ent er t ai nment "  as i t s pr i mar y obj ect i ve.    

¶51 Thus i n Hi st or i c  Si t es t he Commi ssi on made t he meani ng 

of  " educat i on, "  a wor d not  appear i ng i n t he t ext  of  Wi s.  St at .  

§ 77. 52( 2) ( a) 2. ,  a pot ent i al l y  di sposi t i ve f act or  i n appl y i ng 

t he st at ut e.   The Mi l waukee Symphony Or chest r a ar gues t hat  t hei r  

concer t s ar e " educat i onal "  and t her ef or e not  " ent er t ai nment . "     

¶52 The second Commi ssi on case appl y i ng Wi s.  St at .  

§ 77. 52( 2) ( a) 2.  i nvol ved t he Exper i ment al  Ai r cr af t  Associ at i on. 27  

I n Exper i ment al  Ai r cr af t  Associ at i on v.  Wi sconsi n Depar t ment  of  

Revenue,  Docket  Nos.  S- 8921,  S- 8922,  S- 8923,  Wi s.  Tax Rpt r .  

                                                 
24 Hi st or i c Si t es,  Wi s.  Tax Rpt r .  ( CCH)  ¶202- 662,  at  12, 793.  

25 I d.  

26 I d.  

27 Exper i ment al  Ai r cr af t  Ass' n v.  DOR,  Docket  Nos.  S- 8921,  
S- 8922,  S- 8923,  Wi s.  Tax Rpt r .  ( CCH)  ¶202- 802,  at  12, 823 ( WTAC 
Jan.  21,  1986) ,  af f ' d i n par t  and r ev' d i n par t  on ot her  
gr ounds,  DOR v.  EAA Avi at i on Found. ,  143 Wi s.  2d 681,  422 
N. W. 2d 458 ( Ct .  App.  1988) .  
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( CCH)  ¶202- 802,  at  12, 823 ( WTAC Jan.  21,  1986) ,  t he Commi ssi on 

made numer ous f i ndi ngs of  f act  and t hen si mpl y concl uded as a 

mat t er  of  l aw ( wi t hout  a memor andum deci s i on)  t hat  t he admi ssi on 

f ees t o t he publ i c ar ea at  t he week- l ong Oshkosh Fl y- I n avi at i on 

event  wer e not  subj ect  t o sal es t ax.   The Commi ssi on cont i nued 

t he anal ysi s ar t i cul at ed i n Hi st or i c Si t es,  f i ndi ng as a f act  

t hat  " [ t ] he pr i mar y pur pose of  t he f l y- i n i s t o educat e peopl e 

about  .  .  .  avi at i on .  .  .  r at her  t han t o pr ovi de a pl easur abl e 

or  agr eeabl e di ver si on. " 28  On j udi c i al  r evi ew,  t he c i r cui t  cour t  

uphel d t he Commi ssi on' s i mpl i c i t  " pr i mar y pur pose"  anal ysi s,  

hol di ng i t  " pr oper  and necessar y f or  t he Commi ssi on t o det er mi ne 

what  l evel  or  degr ee of  amusement ,  ent er t ai nment ,  or  

r ecr eat i onal  val ue"  t he event  has,  and agr eei ng t hat  " t he 

pr i mar y pur pose of  t he f l y- i n i s t o educat e. " 29   

¶53 The Exper i ment al  Ai r cr af t  Associ at i on case appl i ed and 

ext ended t he anal ysi s of  t he " pr i mar y pur pose"  ( or  " pr i mar y 

obj ect i ve" )  and t he di st i nct i on bet ween educat i onal  event s and 

event s t hat  ar e pr i mar i l y ai med at  ent er t ai nment ,  amusement ,  or  

r ecr eat i on.  

¶54 The t hi r d Commi ssi on case,  t he most  r ecent  and t he 

most  di r ect l y r el evant  her e,  was t he Commi ssi on' s 2000 deci s i on 

i n Mi l waukee Reper t or y Theat er ,  I nc.  v.  Wi sconsi n Depar t ment  of  

Revenue ( Mi l waukee Rep) ,  Docket  No.  97- S- 330,  Wi s.  Tax Rpt r .  

                                                 
28 I d.  at  12, 829.  

29 DOR v.  EAA Avi at i on Found. ,  Wi s.  Tax Rpt r .  ( CCH)  ¶202- 802 
( Dane Co.  Ci r .  Ct . ,  Nos.  86CV882,  86CV891,  Oct .  22,  1986)  
( emphasi s i n or i gi nal ) .  
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( CCH)  ¶400- 515,  at  31, 979 ( WTAC Dec.  15,  2000) .   The Commi ssi on 

det er mi ned t hat  sal es of  admi ssi ons t o t he Mi l waukee Reper t or y  

Theat er ' s per f or mances wer e sal es of  admi ssi ons t o " amusement  or  

ent er t ai nment  event s"  subj ect  t o sal es t ax under  Wi s.  St at .  

§ 77. 52( 2) ( a) 2.   The Commi ssi on r eaf f i r med Mi l waukee Rep i n t he 

pr esent  case and concl uded t hat  t he Mi l waukee Rep deci s i on was 

cont r ol l i ng her e.   

¶55 The Commi ssi on' s deci s i on i n Mi l waukee Rep 

di st i ngui shed t he t heat er  per f or mances f r om t he event s at  t he 

Ci r cus Wor l d Museum i n Hi st or i c Si t es and t he f l y- i n event  i n 

Exper i ment al  Ai r cr af t  Associ at i on.    

¶56 The Commi ssi on r ej ect ed t he ar gument  t hat  i f  t he 

pr i mar y obj ect i ve of  t he Mi l waukee Reper t or y Theat er  was 

educat i onal ,  sal es of  admi ssi ons t o t he per f or mances wer e not  

t axabl e.   Ref er r i ng t o t he l anguage of  t he st at ut e,  t he 

Commi ssi on ci t ed di ct i onar y def i ni t i ons of  " ent er t ai nment , "  of  

" amuse"  ( as a synonym of  " ent er t ai n" ) ,  and of  " r ecr eat i on, "  

concl udi ng t hat  " [ e] ven i f  educat i on was [ t he Mi l waukee 

Reper t or y Theat er ' s]  pr i mar y obj ect i ve as pr oducer  of  t he shows,  

t he over r i di ng t hr ust  of  i t s  adver t i s i ng and pr omot i on of  t he 

shows,  as wel l  as t he obvi ous obj ect i ve of  t he publ i c who 

r esponded by buyi ng t he t i cket s,  was ' ent er t ai nment , '  

' amusement , '  and/ or  ' r ecr eat i on'  as t hose t er ms ar e commonl y 

under st ood and def i ned. " 30    

                                                 
30 Mi l waukee Reper t or y Theat er ,  I nc.  v.  DOR ( Mi l waukee Rep) ,  

Docket  No.  97- S- 330,  Wi s.  Tax Rpt r .  ( CCH)  ¶400- 515,  at  31, 982 
( WTAC Dec.  15,  2000) .  
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¶57 The Commi ssi on obser ved t hat  " i n spi t e of  i t s  wor t hy 

educat i onal  mi ssi on,  [ Mi l waukee Reper t or y Theat er ]  i s  a 

sophi st i cat ed non- pr of i t  mer cant i l e ent er pr i se .  .  .  engaged i n 

ext ensi ve commer ci al  adver t i s i ng and pr omot i on of  i t s  

per f or mances. " 31 

¶58 The Commi ssi on al so not ed i n Mi l waukee Rep t hat  such 

adver t i s i ng was " under st andabl e because .  .  .  [ Mi l waukee 

Reper t or y Theat er ]  must  compet e f or  t he di scr et i onar y 

ent er t ai nment  dol l ar  i n t he publ i c mar ket pl ace. " 32  

¶59 I n shor t ,  i n Mi l waukee Rep t he Commi ssi on exami ned 

adver t i s i ng,  pr omot i on,  mar ket i ng,  t he mi ssi on of  t he t heat er  

company,  and ot her  speci f i c  f act s about  t he per f or mances whi ch,  

t aken t oget her ,  est abl i shed " t he nat ur e of  t he di sput ed 

per f or mances. "   Fr om t hese f act s  t he Commi ssi on concl uded t hat  

t he t heat er  per f or mances wer e ent er t ai nment  event s and t hat  t he 

sal es of  admi ssi on t o t he t heat er  per f or mances wer e subj ect  t o 

sal es t ax under  Wi s.  St at .  § 77. 52( 2) ( a) 2.   

¶60 Bot h i n t hi s cour t  and bef or e t he Commi ssi on,  t he 

Mi l waukee Symphony Or chest r a has ar gued t hat  t he anal ysi s i n 

Mi l waukee Rep i s i nconsi st ent  wi t h t he anal ysi s i n Hi st or i c 

Si t es.   The Mi l waukee Symphony Or chest r a r easons t hat  Hi st or i c  

                                                 
31 The scope and cont ent  of  t he Theat er ' s adver t i s i ng wer e a 

cent r al  par t  of  t he Commi ssi on' s anal ysi s.   The Commi ssi on f ound 
t hat  Mi l waukee Reper t or y Theat er ' s " own adver t i s i ng and 
mar ket i ng descr i be and even t out  t he .  .  .  per f or mances as 
ent er t ai ni ng. "   Mi l waukee Rep,  Wi s.  Tax Rpt r .  ( CCH)  ¶400- 515,  at  
31, 980- 81.  

32 Mi l waukee Rep,  Wi s.  Tax Rpt r .  ( CCH)  ¶400- 515,  at  31, 982.  
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Si t es f ocused on " t he obj ect i ve of  a pl ace char gi ng admi ssi on, "  

char act er i z i ng t hat  as " t he onl y  r eal i st i c way t o f or mul at e t he 

i ssue. " 33  Mi l waukee Rep,  on t he ot her  hand,  accor di ng t o t he 

Mi l waukee Symphony Or chest r a,  gave gr eat er  wei ght  t o " t he 

obvi ous obj ect i ve of  t he publ i c"  i n r esponse t o Mi l waukee 

Reper t or y Theat er ' s adver t i s i ng and pr omot i on,  and went  so f ar  

as t o st at e t hat  i n t he c i r cumst ances of  t hat  case,  " [ t ] he 

educat i onal  mi ssi on and st at ed obj ect i ve of  t he pr oducer ,  

[ Mi l waukee Reper t or y Theat er ] ,  ar e i r r el evant . " 34   

¶61 Respondi ng t o t he Mi l waukee Symphony Or chest r a' s 

ar gument s,  t he Commi ssi on' s deci s i on i n t he pr esent  case 

at t empt ed t o r each,  as t he cour t  of  appeal s  expl ai ned,  " a 

r easonabl e and coher ent  r eadi ng of  t he t hr ee pr i or  deci s i ons. " 35  

The Commi ssi on expl ai ned t hat  i n synt hesi z i ng t he pr i or  cases,  

i t  i s  c l ear  t hat  al l  r el evant  f act or s,  i ncl udi ng t he sponsor ' s 

obj ect i ves,  t he char act er i st i cs of  t he event ,  and t he audi ence' s  

mot i vat i ons,  ar e t o be consi der ed.  

¶62 I n t he pr esent  case,  t he Commi ssi on ar t i cul at ed a 

sensi bl e appr oach t o t he di f f i cul t  quest i on of  how an 

adj udi cat i ve body shoul d el uci dat e t he " pr i mar y pur pose"  of  an 

event  as pot ent i al l y  mul t i - f acet ed as a symphony or chest r a 

per f or mance.  The Commi ssi on expl ai ned t hat  " [ t ] he bet t er  

appr oach i s t o l ook not  onl y at  t he mot i vat i on or  pur pose of  t he 

                                                 
33 Hi st or i c Si t es,  Wi s.  Tax Rpt r .  ( CCH)  ¶202- 662,  at  12, 796.  

34 Mi l waukee Rep,  Wi s.  Tax Rpt r .  ( CCH)  ¶400- 515,  at  31, 982.  

35 Mi l waukee Symphony Or chest r a,  318 Wi s.  2d 261,  ¶21.  
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sponsor  .  .  .  but  al so at  t he nat ur e of  t he event  i t sel f  and t he 

audi ence' s mot i vat i on i n at t endi ng,  and i t s r eact i on t o,  t he 

event .   Of  cour se,  t hese t hr ee consi der at i ons wi l l  i nvar i abl y 

over l ap,  and one pi ece of  evi dence,  such as adver t i s i ng,  may 

pr ovi de i nsi ght  i nt o al l  t hr ee consi der at i ons. " 36 

¶63 The Commi ssi on' s st at ed appr oach i s r eal i st i c and 

r easonabl e.   I t  woul d be l ess r easonabl e t o r equi r e a nar r owl y 

f ocused t est ,  scr ut i ni z i ng onl y t he sponsor i ng or gani zat i on' s 

st at ed obj ect i ves,  or  t o make any one f act or  cont r ol l i ng acr oss 

t he whol e r ange of  event s and pl aces i n whi ch Wi s.  St at .  

§ 77. 52( 2) ( a) 2.  appl i es.   We agr ee wi t h t he Commi ssi on t hat  " a 

sponsor ' s st at ement s t hat  i t s event s have an educat i onal  

pur pose,  as i n Mi l waukee Rep,  mi ght  be under mi ned by ot her  

evi dence .  .  .  . " 37  The br oader  i nt er pr et i ve appr oach t he 

Commi ssi on has ar t i cul at ed wi l l  avoi d excl usi ve r el i ance on t he 

easi l y mani pul at ed t est  of  a sponsor i ng or gani zat i on' s st at ed 

pur poses.  

¶64 The Commi ssi on' s i nt er pr et at i on and appl i cat i on of  t he 

st at ut e i n t he i nst ant  case i s r easonabl e and consi st ent  wi t h 

our  own anal ysi s of  t he st at ut e i n t hr ee key r egar ds.    

¶65 Fi r st ,  i t  makes sense t o mai nt ai n t he " pr i mar y 

pur pose"  anal ysi s.   Even i f  t he f act or s f or  det er mi ni ng t he 

" pr i mar y pur pose"  have var i ed wi t h t he cont ext  of  each of  t he 

                                                 
36 Mi l waukee Symphony Or chest r a v.  DOR,  Docket  No.  98- S- 130,  

s l i p op.  at  55- 56 ( WTAC Dec.  15,  2006) .    

37 I d.  at  56.  
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Commi ssi on' s cases,  t he basi c pr i nci pl e of  a " pr i mar y pur pose"  

or  " pr i mar y obj ect i ve"  has been consi st ent  s i nce Hi st or i c Si t es 

was deci ded i n 1986.        

¶66 Thi s l ong- st andi ng i nt er pr et at i on pr ovi des meani ngf ul  

gui dance t o t axpayer s and i s a sound i nt er pr et at i on of  t he 

st at ut e.   I ndeed,  t he Mi l waukee Symphony Or chest r a i t sel f  ur ges 

us t o mai nt ai n t he " pr i mar y pur pose"  anal ysi s,  s i nce i f  any 

aspect  of  ent er t ai nment  wer e suf f i c i ent  t o make concer t  

admi ssi ons t axabl e,  t hen t he Mi l waukee Symphony Or chest r a' s 

concer t s admi ssi ons woul d cer t ai nl y be t axabl e.      

¶67 Al t er nat i ve i nt er pr et at i ons ar e no mor e r easonabl e.   

Speci f i cal l y,  t he st andar d t hat  t he Depar t ment  had advocat ed 

( and t hat  t he Commi ssi on r ej ect ed)  i n t he Hi st or i c Si t es case 

woul d have made any degr ee of  ent er t ai nment  suf f i c i ent  t o 

r equi r e sal es t ax.   Such an i nt er pr et at i on woul d gr eat l y expand 

t he scope of  event s t axabl e as " ent er t ai nment . "    

¶68 Second,  al t hough a pr i mar y pur pose may be har d t o 

quant i f y,  i t  has l ong been accept ed t hat  i f  t he pr i mar y pur pose 

of  an event  or  pl ace i s 50 per cent  or  mor e " amusement ,  at hl et i c,  

ent er t ai nment  or  r ecr eat i onal , "  t hen admi ssi on t o t he event  or  

pl ace i s t axabl e under  t hi s pr ovi s i on of  t he st at ut e.       

¶69 Not abl y,  t he st at ut e pr evi ousl y made t axabl e 

" admi ssi ons t o pl aces of  amusement ,  at hl et i c ent er t ai nment  or  

r ecr eat i onal  event s or  pl aces, "  Wi s.  St at .  § 77. 52( 2) ( a) 2.  

( 1975)  ( emphasi s added) .   The l egi s l at ur e amended t hi s l anguage 

by 1977 Wi s.  Act  142,  whi ch adopt ed t he l anguage t hat  r emai ns i n 

pl ace t o t he pr esent ,  t axi ng " admi ssi ons t o amusement ,  at hl et i c,  
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ent er t ai nment  or  r ecr eat i onal  event s or  pl aces. "   By el i mi nat i ng 

t he st and- al one phr ase " pl aces of  amusement "  and addi ng a comma 

bet ween " at hl et i c"  and " ent er t ai nment , "  t he l egi s l at ur e made 

cl ear  t hat  admi ssi ons t o " ent er t ai nment  .  .  .  event s or  pl aces"  

const i t ut e a di st i nct ,  t axabl e cat egor y.   Thi s change br oadened 

t he r each of  t he st at ut e consi der abl y by c l ear l y goi ng beyond 

" at hl et i c ent er t ai nment , "  and i ndi cat es a l egi s l at i ve i nt ent  t o 

t ax a mor e di ver se set  of  event s.   The Commi ssi on' s 

i nt er pr et at i on t hat  admi ssi on t o t he Mi l waukee Symphony 

Or chest r a' s concer t s ar e t axabl e as ent er t ai nment  i s consi st ent  

wi t h t he st at ut or y change.    

¶70 We t her ef or e mai nt ai n t he i nt er pr et at i on t hat  a 

t axpayer  must  pr ove t hat  t he event  i s 50 per cent  or  mor e 

somet hi ng ot her  t han " amusement ,  at hl et i c,  ent er t ai nment  or  

r ecr eat i onal "  t o avoi d sal es t ax.   The br i ef s and ar gument  i n 

t he pr esent  case ar e f ocused on whet her  t he pr i mar y pur pose of  

t he concer t s i s " educat i onal , "  r at her  t han " ent er t ai nment . "  

¶71 An " educat i onal "  pur pose i s not  t he onl y possi bl e 

al t er nat i ve t o " ent er t ai nment . "   An event  may,  f or  exampl e,  have 

a char i t abl e or  r el i gi ous pur pose as i t s pr i mar y pur pose.   We 

need not ,  however ,  ar t i cul at e an exhaust i ve l i s t  of  al l  possi bl e 

ant onyms t o " ent er t ai nment "  or  al l  adj ect i ves t hat  descr i be 

ot her  pur poses out si de t he st at ut or y l anguage i n or der  t o deci de 

t hi s case.  

¶72 Thi r d,  t he Commi ssi on' s mul t i - f act or  appr oach t o 

i dent i f y i ng t he " pr i mar y pur pose"  i s r easonabl e,  and we do not  

i dent i f y any mor e r easonabl e way t o i nt er pr et  t he st at ut e.   The 
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quest i on of  how t o di scer n t he " pr i mar y pur pose"  of  a pl ace or  

event  i n admi ni st r at i ve or  j udi ci al  r evi ew i s an el usi ve one,  

especi al l y f or  event s as di ver se as t he st at ut e must  addr ess and 

as mul t i - f acet ed as t he or chest r a concer t s at  i ssue her e.   The 

pr oper  appr oach t o such an open- ended quest i on shoul d not  be 

nar r ow or  over l y f or mal i st i c.  

¶73 I t  i s  bot h r easonabl e and unsur pr i s i ng t o obser ve t hat  

di f f er ent  f act or s have had di f f er ent  wei ght  i n t he Commi ssi on' s 

eval uat i on of  under t aki ngs as di f f er ent  f r om one anot her  as t he 

Ci r cus Wor l d Museum,  t he Oshkosh f l y- i n,  and t heat er  and 

or chest r a per f or mances.      

¶74 I n Hi st or i c Si t es,  t he Commi ssi on emphasi zed t he 

Ci r cus Wor l d Museum' s commi t ment  t o pr esent i ng hi st or i c 

i nf or mat i on and hi st or i cal l y accur at e demonst r at i ons and 

r eenact ment s. 38  Thi s f ocus l ed t he Commi ssi on t o t he concl usi on 

t hat  t he Museum' s pr i mar y pur pose was educat i onal ,  r at her  t han 

ent er t ai nment .    

¶75 I n t he Exper i ment al  Ai r cr af t  Associ at i on case,  t he 

ext ensi ve f i ndi ngs of  f act  emphasi zed,  among wi t h many ot her  

f act or s,  t he l ack of  publ i c adver t i s i ng,  t he r ange of  bot h 

hi st or i c and new avi at i on t echnol ogi es on di spl ay,  t he 

di f f er ences bet ween t he publ i c ar ea and t he ot her  ar eas of  t he 

gr ounds,  and t he di f f er ent  t ypes of  f ees pai d. 39   

                                                 
38 See Hi st or i c Si t es,  Wi s.  Tax Rpt r .  ( CCH)  ¶202- 662,  at  

12, 796.  

39 See Exper i ment al  Ai r cr af t  Ass' n,  Wi s.  Tax Rpt r .  ( CCH)  
¶202- 672,  at  12, 824- 12, 825,  12, 827- 12, 828.  
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¶76 I n Mi l waukee Rep,  t he Commi ssi on vi ewed pr omot i onal  

and adver t i s i ng mat er i al s and t he appar ent  mot i vat i ons of  t he 

audi ence member s as hi ghl y pr obat i ve t hat  t he pr i mar y pur pose of  

t he pl ays was ent er t ai nment ,  amusement ,  or  r ecr eat i on,  even 

t hough t he sponsor i ng or gani zat i on avowed an educat i onal  

mi ssi on. 40 

¶77 The Commi ssi on' s deci s i on i n t he i nst ant  case 

cl ar i f i ed i t s deci s i on i n Mi l waukee Rep.   Al t hough l anguage i n 

t he Mi l waukee Rep case suggest ed t hat  " t he educat i onal  mi ssi on 

and st at ed obj ect i ve of  t he pr oducer ,  [ Mi l waukee Reper t or y 

Theat er ] ,  ar e i r r el evant , " 41 t hi s " i r r el evant "  l anguage i s 

pr oper l y r ead t o mean t hat  t he Mi l waukee Reper t or y Theat er ' s 

st at ed mi ssi on and obj ect i ve wer e not  cont r ol l i ng over  t he 

speci f i c  f act s of  t hat  case,  par t i cul ar l y t he Theat er ' s 

mar ket i ng pr act i ces,  whi ch t he Commi ssi on f ound " acknowl edge[ d]  

t he ent er t ai ni ng nat ur e of  t he per f or mances. " 42   

¶78 Mi l waukee Rep does not  say,  and does not  mean,  t hat  

t he mi ssi on and obj ect i ve of  t he sponsor i ng or gani zat i on ar e 

never  r el evant .   Rat her ,  t he Commi ssi on' s deci s i on i n Mi l waukee 

Rep st ands f or  t he pr oposi t i on t hat  i n spi t e of  t he sponsor i ng 

or gani zat i on' s i nst i t ut i onal  mi ssi on or  espoused obj ect i ve,  

ot her  speci f i c  f act s may demonst r at e t hat  t he pr i mar y pur pose of  

                                                 
40 See Mi l waukee Rep,  Wi s.  Tax Rpt r .  ( CCH)  ¶400- 515,  at  

31, 982.  

41 I d.  

42 I d.  
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an event  f or  whi ch admi ssi on i s char ged i s,  i n f act ,  

ent er t ai nment ,  amusement ,  or  r ecr eat i on.   I n such cases,  t he 

mi ssi on or  obj ect i ve of  t he sponsor i ng or gani zat i on may become 

" i r r el evant "  t o t he ul t i mat e det er mi nat i on under  t he st at ut e.  

¶79 Mi l waukee Rep di d not  mat er i al l y  depar t  f r om t he pr i or  

Commi ssi on deci s i ons.   The Commi ssi on' s deci s i on i n t he i nst ant  

case cl ar i f i ed t he Mi l waukee Rep deci s i on and expl i c i t l y  

di st i ngui shed t he Hi st or i c Si t es and EAA cases.   We do not  r ead 

t he Commi ssi on' s appr oach i n Mi l waukee Rep t o be i nconsi st ent  

wi t h t he pr i or  deci s i ons t hat  addr essed ver y di f f er ent  f act ual  

s i t uat i ons.      

¶80 I n sum,  we ar e per suaded t hat  t he i nt er pr et at i on of  

t he st at ut e adopt ed by t he Commi ssi on i n t he i nst ant  case i s 

r easonabl e and t hat  no mor e r easonabl e i nt er pr et at i on i s  

pr esent ed.   We t her ef or e uphol d t he Commi ssi on' s st at ut or y 

i nt er pr et at i on.    

¶81 Whet her  sal es of  admi ssi ons t o t he Mi l waukee Symphony 

Or chest r a concer t s ar e subj ect  t o sal es t ax under  Wi s.  St at .  

§ 77. 52( 2) ( a) 2.  depends on t he " pr i mar y pur pose"  of  t he event  t o 

whi ch admi ssi on i s char ged.   The det er mi nat i on of  pr i mar y 

pur pose i s a hol i st i c one,  whi ch l ooks t o t he mot i vat i on,  

mi ssi on,  or  pur pose of  t he sponsor i ng or gani zat i on,  as wel l  as 

any evi dence of  t he mot i vat i on and r eact i on of  t hose payi ng 

admi ssi on and ul t i mat el y t he nat ur e of  t he pl ace or  event  

i t sel f .   No f or mul ai c i nqui r y i s possi bl e.   The i nqui r y i s aki n 

t o what  may be descr i bed i n ot her  ar eas of  l aw as assessi ng t he 

" t ot al i t y of  t he c i r cumst ances. "  
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¶82 We now consi der  t he Commi ssi on' s appl i cat i on of  i t s 

i nt er pr et at i on of  Wi s.  St at .  § 77. 52( 2) ( a) 2.  t o t he undi sput ed 

f act s of  t he i nst ant  case.   

¶83 The Commi ssi on consi der ed t he ext ensi ve evi dence 

pr esent ed and concl uded t hat  t he concer t  per f or mances wer e 

pr i mar i l y ent er t ai nment .   Thi s concl usi on i s a r easonabl e one 

based on t he r ecor d.   The cour t  of  appeal s summar i zed wel l  t he 

r ecor d and t he Commi ssi on' s concl usi on:  

The commi ssi on r ecogni zed t hat  l ear ni ng and an 
aest het i c exper i ence was a component  of  at t endi ng t he 
concer t  f or  many,  t hat  t he musi c was ar t i st i cal l y 
excel l ent ,  and t hat  [ t he Mi l waukee Symphony 
Or chest r a' s]  cur r ent  mi ssi on st at ement  and cer t ai n 
act i v i t i es wer e di r ect ed at  educat i ng t he publ i c on 
musi c so as t o devel op gr eat er  appr eci at i on of  i t .   
However ,  t her e was al so much evi dence t hat  [ t he 
Mi l waukee Symphony Or chest r a]  and t he at t endees vi ewed 
t he concer t s as a f or m of  ent er t ai nment  and t he 
commi ssi on was r easonabl y per suaded t hat  t hi s was t he 
pr i mar y char act er i st i c of  t he event ——f r om t he 
audi ences'  st andpoi nt ,  f r om t he mar ket i ng and 
adver t i s i ng of  [ t he Mi l waukee Symphony Or chest r a] ,  and 
f r om t he nat ur e of  t he concer t s t hemsel ves.  

.  .  .  .  

The commi ssi on al so consi der ed t he evi dence of  t he 
opt i onal  pr e- concer t  and post - concer t  l ect ur es f or  
some concer t s and t he wr i t t en mat er i al s of f er ed t o 
concer t goer s r egar di ng t he musi c per f or med at  some 
concer t s.   I t  concl uded t hat  t hese ways of  pr ovi di ng 
i nf or mat i on about  t he musi c di d not  t r ansf or m t he 
concer t s i nt o pr i mar i l y educat i onal  event s.  We ar e 
sat i sf i ed t hat  t hese concl usi ons ar e r easonabl e 
because t hey ar e based on t he evi dence and f ocus on 
t he concer t s t hemsel ves,  whi ch ar e t he event s f or  
whi ch t he t i cket s ar e sol d.   We ar e al so sat i sf i ed 
t hat  i t  i s  not  mor e r easonabl e t o concl ude t hat  an 
exper t ' s  anal ysi s of  t he musi c,  t aken t oget her  wi t h 
t he educat i onal  mat er i al s r egar di ng t he musi c made 
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avai l abl e t o t he concer t goer s,  make t he concer t s 
t hemsel ves pr i mar i l y educat i onal  event s. 43   

¶84 The Mi l waukee Symphony Or chest r a does not  cont est  t he 

Commi ssi on' s f act ual  det er mi nat i ons,  whi ch ar e mor e t han 

adequat el y suppor t ed by evi dence i n t he r ecor d.   Consi der i ng 

t hose f act s,  and t he r ecor d bef or e us,  we ar e per suaded t hat  t he 

Commi ssi on r easonabl y appl i ed i t s i nt er pr et at i on of  t he st at ut e 

t o det er mi ne t hat  t he pr i mar y pur pose of  t he Mi l waukee Symphony 

Or chest r a concer t s was ent er t ai nment .   

¶85 The Mi l waukee Symphony Or chest r a' s pr i nci pal  ar gument  

i s t hat  t he pr i mar y pur pose of  i t s  concer t s was educat i onal  or  

char i t abl e,  r at her  t han f or  ent er t ai nment ,  amusement ,  or  

r ecr eat i on.   The Commi ssi on consi der ed sever al  di ct i onar y 

def i ni t i ons of  " educat i on. " 44   

                                                 
43 Mi l waukee Symphony Or chest r a,  318 Wi s.  2d 261,  ¶¶25- 26.   

44 See Mi l waukee Symphony Or chest r a v.  DOR,  Docket  No.  98- S-
130,  s l i p op.  at  57- 58 ( WTAC Dec.  15,  2006) .    

The Commi ssi on ci t ed The Amer i can Her i t age Di ct i onar y,  
Second Col l ege Edi t i ons ( 1991) ,  f or  t hese def i ni t i ons:   

1.  The act  or  pr ocess of  educat i ng or  bei ng educat ed.    

2.  The knowl edge or  ski l l  obt ai ned or  devel oped by a 
l ear ni ng pr ocess.    

The Commi ssi on al so c i t ed Webst er ' s Thi r d New I nt er nat i onal  
Di ct i onar y,  unabr i dged,  ( 1981) ,  as f ol l ows:  

A.  The act  or  pr ocess of  educat i ng or  bei ng educat ed.  

B.  The act  or  pr ocess of  pr ov i di ng wi t h knowl edge,  
ski l l ,  compet ence .  .  .  .  Desi r abl e qual i t i es of  
behavi or  or  char act er  or  of  bei ng so pr ovi ded esp.  by 
a f or mal  cour se of  st udy,  i nst r uct i on or  t r ai ni ng.  
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¶86 The Mi l waukee Symphony Or chest r a cont ends t hat  t he 

evi dence shows t hat  t he pr i mar y pur pose of  t hei r  concer t s was 

educat i onal  wi t hi n t hese def i ni t i ons and t hat  a consensus exi st s 

i n t he l aw and i n soci et y t hat  t he Mi l waukee Symphony Or chest r a 

and t he ot her  f i ne ar t s or gani zat i ons ar e educat i onal  or  

char i t abl e i nst i t ut i ons. 45   

¶87 I t  bear s emphasi s t hat  t he st at ut or y t ext  i t sel f  does 

not  use t he wor d " educat i on. "   The cont r ol l i ng quest i on i s 

whet her  t he Mi l waukee Symphony Or chest r a' s concer t s had a 

pr i mar y pur pose of  " ent er t ai nment , "  " amusement , "  or  

                                                                                                                                                             
2a.  A pr ocess or  cour se of  l ear ni ng,  i nst r uct i on,  or  
t r ai ni ng t hat  educat es or  i s i nt ended t o 
educat e .  .  .  esp.  a f or mal  cour se of  i nst r uct i on or  
t r ai ni ng of f er ed by an i nst i t ut i on.  

45 Based on i t s over al l  ar gument s,  t he Mi l waukee Symphony 
Or chest r a i mpl i c i t l y  advances a much br oader  def i ni t i on of  t he 
wor d " educat i on, "  mor e aki n t o t he I RS' s r ecogni t i on of  
cont r i but i ons t o c l assi cal  musi c or chest r as as t ax- exempt  as 
ser vi ng " educat i onal  pur poses. "   The I nt er nal  Revenue Ser vi ce,  
Sol i c i t or ' s Memor andum,  1919- 1 C. B.  147,  1919 WL 49784 ( 1919) ,  
expl ai ned:  

 
" Educat i onal "  i s  not  used i n i t s meani ng of  
i nst r uct i on by school ,  col l ege,  or  uni ver si t y,  whi ch 
i s a nar r ower  or  mor e l i mi t ed meani ng of  t he 
wor d .  .  .  but  i n i t s br oader  s i gni f i cat i on as t he act  
of  devel opi ng and cul t i vat i ng t he var i ous physi cal ,  
i nt el l ect ual  and mor al  f acul t i es t owar d t he 
i mpr ovement  of  t he body,  mi nd,  and t he hear t .  

.  .  .  .  

That  t he i nst r uct i on i n musi c  gi ven by a musi cal  
associ at i on i s conveyed i n such a manner  as t o be 
pl easur abl e does not  negat i ve t he f act  t hat  such 
i nst r uct i on i s educat i onal .  
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" r ecr eat i on. "    Exposi t i on of  t he " educat i onal "  aspect s of  t he 

concer t s i s r el evant  onl y as a means of  pot ent i al l y  pr ovi ng t hat  

t he " pr i mar y pur pose"  of  t he concer t s was not  " ent er t ai nment , "  

" amusement , "  or  " r ecr eat i on. "  

¶88 The Commi ssi on hi ghl i ght ed t he Mi l waukee Symphony 

Or chest r a' s Ar t i c l es of  I ncor por at i on f r om bot h 1976 ( t he 

Mi l waukee Symphony Or chest r a' s " pr i mar y pur pose[ s] "  ar e " t o 

or gani ze and mai nt ai n and conduct  a symphony or chest r a and t o 

pr esent  per f or mances by t he sai d or chest r a .  .  .  t o f ur t her  t he 

cul t i vat i on and appr eci at i on of  t he ar t  of  Musi c.  .  .  .  " )  and 

1988 ( " The pur poses f or  whi ch t he Cor por at i on i s or gani zed ar e 

educat i onal ,  t o pr esent  c l assi cal  and ot her  or chest r al  musi c,  

per f or med wi t h t he hi ghest  degr ee of  ar t i s t i c  excel l ence,  t o 

pr omot e and devel op publ i c appr eci at i on of  and t o educat e t he 

publ i c i n such musi c .  .  .  . " ) . 46  However ,  t he Commi ssi on al so 

f ound t hat  " [ o] nl y a f ew of  t he many document s expr essi ng [ t he 

Mi l waukee Symphony Or chest r a' s]  pur pose or  mi ssi on use any f or m 

of  t he wor d educat e or  s i mi l ar  wor ds,  and,  except  f or  t he [ 1988 

Ar t i c l es of  I ncor por at i on] ,  t he t er m was al ways used i n t he 

cont ext  of  educat i ng peopl e i n t he ar t  of  musi c. " 47 

¶89 The Mi l waukee Symphony Or chest r a' s f i nanci al  anal ysi s 

of  t he year s i n quest i on showed t hat  annual i zed educat i on and 

                                                 
46 Mi l waukee Symphony Or chest r a v.  DOR,  Docket  No.  98- S- 130,  

s l i p op.  at  3- 4 ( WTAC Dec.  15,  2006)  ( Fi ndi ngs of  Fact  Nos.  6,  
7) .   

47 I d.  at  4 ( Fi ndi ng of  Fact  No.  8) .  
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out r each expenses r anged f r om $147, 000 t o $310, 000 per  year ,  or  

1. 24 per cent  t o 2. 5 per cent  as a per cent age of  t ot al  r evenue. 48  

¶90 The Commi ssi on separ at el y anal yzed each t ype of  

concer t  of f er ed and t hen concl uded t hat  none of  t hem was 

pr i mar i l y an educat i onal  event .   None was of f er ed by an 

educat i onal  i nst i t ut i on;  t her e was no f or mal  cour se of  

i nst r uct i on or  s t r uct ur ed i nst r uct i onal  cur r i cul um and no di r ect  

or  concr et e cor r el at i on bet ween at t endi ng t he concer t  and 

l ear ni ng;  at t endance was not  par t  of  a pr ocess of  t r ai ni ng;  and 

no ski l l  or  knowl edge such as t hat  devel oped by t aki ng musi c 

l essons was necessar i l y  i mpar t ed by at t endi ng concer t s.    

¶91 The Commi ssi on concl uded t hat  even i f  some educat i onal  

val ues f l owed f r om t he Mi l waukee Symphony Or chest r a' s concer t s,  

t hose val ues woul d be i nsuf f i c i ent  t o c l assi f y t he concer t s as 

pr i mar i l y educat i onal .  " I t  i s  not  c l ear  what  [ t he Mi l waukee 

Symphony Or chest r a]  c l ai ms was t aught  at  i t s  concer t s or  l ear ned 

by at t endi ng i t s concer t s.   To t he ext ent  [ t he Mi l waukee 

Symphony Or chest r a]  i s  ar gui ng t hat  by at t endi ng one of  i t s  

concer t s,  one becomes mor e educat ed i n t he sense of  becomi ng 

mor e f ami l i ar  wi t h t he musi c i t sel f ,  t hat  must  be r ej ect ed 

because t hat  same st at ement  coul d be made about  any 

event  .  .  .  . " 49 

¶92 Over  t he f i scal  year s at  i ssue,  t he Commi ssi on f ound 

t hat  t he Mi l waukee Symphony Or chest r a' s combi ned expenses f or  

                                                 
48 I d.  at  12 ( Fi ndi ng of  Fact  No.  39) .  

49 I d.  at  58.  
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" sal es and pr omot i on, "  " medi a act i v i t i es, "  and " mar ket i ng"  

r anged f r om $1. 2 t o $1. 6 mi l l i on per  year . 50 

¶93 The Commi ssi on made ext ensi ve f i ndi ngs about  t he 

Mi l waukee Symphony Or chest r a' s mar ket i ng act i v i t i es and 

adver t i sement s. 51  The cont ent  of  t he Mi l waukee Symphony 

Or chest r a' s adver t i s i ng and pr omot i onal  communi cat i ons ampl y 

demonst r at es t hat  even i f  t he Mi l waukee Symphony Or chest r a di d 

not  v i ew i t s concer t s pr i mar i l y as " ent er t ai nment , "  i t  at  l east  

want ed pot ent i al  t i cket - buyer s t o v i ew t hem as such.    

¶94 Some of  t he adver t i s i ng and pr omot i onal  mat er i al s 

submi t t ed as exhi bi t s t o t he Commi ssi on al so cont ai n br i ef  

summar i es of  backgr ound and i nf or mat i on about  t he musi c or  

musi c i ans.   However ,  t he Mi l waukee Symphony Or chest r a has not  

i dent i f i ed any adver t i sement  or  publ i c pr omot i onal  mat er i al  t hat  

descr i bes t he concer t s t hemsel ves as " educat i onal , "  pr omi ses 

" l ear ni ng, "  or  of f er s ot her  descr i pt i ons t hat  suggest  an over al l  

educat i onal  pur pose.  

¶95 Adver t i sement s and pr omot i onal  mat er i al s f or  Cl assi cal  

concer t s i ncl uded phr ases such as " exhi l ar at i ng musi c,  soot hi ng 

sounds,  t hr i l l i ng ener gy" ;  " an eveni ng of  del i ght f ul  

ent er t ai nment " ;  and " a wonder f ul  t i me at  t he symphony! " 52 

¶96 Si mi l ar l y,  t he Commi ssi on f ound t hat  adver t i sement s 

and pr omot i onal  mat er i al s f or  var i ous Pops concer t s,  of t en 

                                                 
50 I d.  at  26 ( Fi ndi ng of  Fact  No.  95) .  

51 I d.  at  26- 35 ( Fi ndi ngs of  Fact  Nos.  95- 125) .  

52 I d.  at  30- 31 ( Fi ndi ngs of  Fact  Nos.  109,  113,  114) .  
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hi ghl i ght i ng a speci al  pr ogr am or  per f or mer ,  pr omi sed " a 

f abul ous t i me, "  " bubbl y hi t s, "  " l i ght  c l assi cal  f avor i t es, "  " a 

f un- f i l l ed s i ng- al ong of  popul ar  songs .  .  .  l ed by t he wor l d' s  

f or emost  yodel er " ;  " t opnot ch ent er t ai nment " ;  " Ent er t ai nment  wi t h 

a capi t al  E! "  and many ot her  s i mi l ar  ent er t ai nment - t hemed 

phr ases. 53   

¶97 The Mi l waukee Symphony Or chest r a mar ket ed t he 

Ki nder konzer t s wi t h mat er i al s descr i bi ng " ent er t ai ni ng your  

f ami l y, "   " Musi cal  Fun f or  Your  Whol e Fami l y! "  as wel l  as 

adver t i s i ng t he t hemed act i v i t i es wi t h phr ases such as " t he 

spect acl e of  t he c i r cus"  and " enj oy t he hol i day ext r avaganza. " 54     

¶98 The Mi l waukee Symphony Or chest r a cont ends t hat  t he 

Commi ssi on' s f i ndi ngs and r easoni ng r el i ed t oo heavi l y on 

adver t i s i ng and t hat  by " cher r y pi cki ng"  ent er t ai nment - r el at ed 

phr ases di spr opor t i onat el y f r om t he adver t i s i ng,  t he Commi ssi on 

mi schar act er i zed t he nat ur e of  t he concer t s as a whol e and t he 

" Cl assi cs"  ser i es concer t s i n par t i cul ar .   We di sagr ee wi t h t he 

Mi l waukee Symphony Or chest r a.    

¶99 As was t r ue i n Mi l waukee Rep,  t he " over r i di ng t hr ust "  

of  t he Mi l waukee Symphony Or chest r a' s adver t i s i ng,  as wel l  as 

i t s sal es pr omot i onal  mat er i al s,  pr ess r el eases,  and ot her  

publ i c mat er i al s ,  was t o pr omot e i t s concer t s as ent er t ai nment  

event s.   The Mi l waukee Symphony Or chest r a i dent i f i es onl y a t i ny 

f r act i on of  i t s  pr omot i onal  mat er i al s t hat ,  i n addi t i on t o 

                                                 
53 I d.  at  31- 33 ( Fi ndi ngs of  Fact  Nos.  115- 123) .  

54 I d.  at  34- 35 ( Fi ndi ngs of  Fact  Nos.  124- 125) .  
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pr omot i ng t he concer t s as ent er t ai nment ,  can al so be const r ued 

t o pr omot e an educat i onal  pur pose.  

¶100 The Mi l waukee Symphony Or chest r a never t hel ess ar gues 

t hat  t he adver t i s i ng pr ovi des onl y " i ndi r ect "  evi dence of  t he 

act ual  char act er i st i cs of  t he Mi l waukee Symphony Or chest r a' s 

concer t s.   The Mi l waukee Symphony Or chest r a ur ges t he cour t  t o 

wei gh ot her  evi dence mor e heavi l y and r el y on t wo sour ces i n 

par t i cul ar :  ( 1)  t est i mony gi ven bef or e t he Commi ssi on by t hei r  

exper t  wi t ness,  Dr .  Gr eenber g;  and ( 2)  a sur vey of  audi ence 

mot i vat i ons conduct ed by t he Amer i can Symphony Or chest r a League 

i n 2000- 01.  

¶101 The Mi l waukee Symphony Or chest r a' s exper t  wi t ness,  Dr .  

Gr eenber g,  i ndeed t est i f i ed t hat  he di sagr eed wi t h t he 

Depar t ment ' s posi t i on t hat  t he Mi l waukee Symphony Or chest r a 

concer t s ar e pr i mar i l y event s of  amusement  or  ent er t ai nment .   He 

opi ned t hat  " t her e i s a l evel  of  ent er t ai nment  goi ng on,  

amusement ,  but  by f ar  t he pr i mar y i mpul se,  t he pr i mar y event  

t hat ' s goi ng on i n t hese concer t s i s an educat i onal  and 

i nf or mat i ve i mpul se. "   Dr .  Gr eenber g descr i bed t he exper i ence of  

l i s t eni ng t o one pi ece ( Beet hoven' s Symphony No.  3 i n E- f l at  

maj or ,  " The " Er oi ca" )  as " pr of oundl y i nst r uct i ve and pr of oundl y  

educat i ng .  .  .  i n t he most  basi c and i mpor t ant  sor t s of  ways. "    

¶102 We ar e not  per suaded by t hi s exper t  t est i mony t o set  

asi de t he Commi ssi on' s deci s i on.   I t  i s  t he Commi ssi on' s r ol e t o 

det er mi ne t he per suasi veness and wei ght  t o accor d t o t he 

evi dence and t est i mony bef or e i t .   The Commi ssi on concl uded t hat  

t he exper t ' s  t est i mony i t sel f  was i ndeed pr i mar i l y educat i onal  
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but  t hat  t her e was no evi dence t hat  audi ence member s woul d,  by 

at t endi ng t he concer t s,  become pr i vy t o any of  t he i nf or mat i on 

t he exper t  di scussed.   The pr e-  and post - concer t  l ect ur es wer e 

not  par t  of  t he concer t s t hemsel ves and t he publ i cat i on Encor e 

cont ai ned a smal l  amount  of  i nf or mat i on about  t he pi eces 

t hemsel ves and was opt i onal  r eadi ng.    

¶103 The Commi ssi on al so had bef or e i t  ot her  evi dence and 

t est i mony.   For  i nst ance,  t he Mi l waukee Symphony Or chest r a' s own 

pr i nci pal  v i ol i ni st  t est i f i ed t hat  t he concer t s wer e " not  

i nst r uct i onal . "   Anot her  wi t ness,  who has wor ked wi t h numer ous 

symphony or chest r as and ot her  per f or mi ng ar t s or gani zat i ons,  

opi ned t hat  whi l e t her e wer e bot h educat i onal  and ent er t ai nment  

val ues t o symphony concer t s,  t he ent er t ai nment  f act or  was at  

l east  80 per cent .  

¶104 Wi t h r egar d t o t he educat i onal  mat er i al s f or  t he Yout h 

concer t s,  t he r ecor d does not  i ndi cat e what  per cent age of  t he 

school s,  par ent s,  or  audi ence member s used t he opt i onal  

mat er i al s.   The Commi ssi on det er mi ned t hat  even i f  al l  of  t hem 

di d,  t he Mi l waukee Symphony Or chest r a mat er i al s di d not  

t r ansf or m t he concer t s t hemsel ves i nt o pr i mar i l y educat i onal  

event s.   The t eachi ng and i nst r uct i on,  i f  any,  was not  conduct ed 

by t he Mi l waukee Symphony Or chest r a.   The Commi ssi on concl uded 

t hat  t o some degr ee t he chi l dr en' s concer t s wer e a mar ket i ng 

t echni que t o devel op f ut ur e audi ences,  s i nce t he Mi l waukee 

Symphony Or chest r a t hought  t hat  chi l dr en must  be exposed t o 
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c l assi cal  musi c bef or e age 14 t o est abl i sh an i nt er est  i n 

at t endi ng cl assi cal  concer t s as adul t s. 55 

                                                 
55 The concur r ence/ di ssent  concl udes t hat  t he Yout h concer t s 

ar e not  pr i mar i l y ent er t ai nment  wi t hi n t he meani ng of  Wi s.  St at .  
§ 77. 52( 2) ( a) 2.   I t  does so by unf ai r l y chal l engi ng t wo or  t hr ee 
of  t he Commi ssi on' s 137 f i ndi ngs of  f act  and by consi der i ng onl y 
t hose par t s of  t he r ecor d t hat  suppor t  i t s  concl usi ons,  r at her  
t han by consi der i ng t he ent i r e r ecor d.   See concur r ence/ di ssent  
at  ¶¶157- 158.  

For  exampl e,  t he Commi ssi on f ound t hat  t he audi ences wer e 
never  asked about  what  t hey l ear ned.   The concur r ence/ di ssent  
at t acks t hi s f i ndi ng on t he basi s of  ni ne r esponse l et t er s and 
r et ur ned quest i onnai r es i n t he r ecor d ( Exhi bi t  39)  submi t t ed 
f ol l owi ng var i ous event s f r om 1993 t o 1996.   Because t hi s 
sampl i ng i s smal l  and appar ent l y sel f - sel ect ed,  i t s evi dent i ar y  
val ue i s not  obvi ous.   Mor eover ,  t he quest i onnai r es di d not  ask 
t he t eacher s what  t hey l ear ned or  what  t hei r  st udent s l ear ned.   
The t eacher s '  r esponses ar e br i ef ,  var i ousl y pr ai s i ng t he 
pr ogr ams and pr epar at or y mat er i al s,  cr i t i c i z i ng t hem as " not  age 
appr opr i at e, "  emphasi z i ng t he posi t i ve r esponse of  st udent s,  or  
suggest i ng t hat  a mor e mul t i - cul t ur al  pr ogr am woul d be " mor e 
cur r i cul ar l y appr opr i at e. "   The t eacher s '  r esponses ( and a f ew 
st udent  comment s)  al so descr i be t he concer t s as ent er t ai ni ng and 
f un.   A f ew ol der  st udent s emphasi zed t he educat i onal  and 
" i nf or mat i ve"  aspect s of  t he concer t s,  whi l e one f our t h gr ade 
cl ass pr ovi ded comment s i ncl udi ng " ver y pr et t y"  and a comment  
f r om a st udent  who " enj oyed si t t i ng t her e l ooki ng doi ng not hi ng 
but  l i s t eni ng. "   I n shor t ,  f r om t he l i mi t ed evi dence pr esent ed,  
no one char act er i zat i on of  t he pr ogr ams or  mat er i al s i s 
compel l ed.    

Mor eover ,  t he concur r ence/ di ssent  does not  r eexami ne al l  of  
t he f i ndi ngs of  f act  r el at i ng t o t he Yout h concer t s t hat  t he 
Commi ssi on consi der ed and f ai l s t o consi der  t he Commi ssi on' s 
def i ni t i on of  " educat i on"  as i t  r el at es t o t he Mi l waukee 
Symphony.  
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¶105 The Mi l waukee Symphony Or chest r a does not  ar gue t hat  

any of  t he Yout h concer t s ar e di st i ngui shabl e f r om t he Cl assi cal  

concer t s,  whi ch al so have avai l abl e educat i onal  mat er i al s.   

Rat her ,  t he Mi l waukee Symphony Or chest r a has i nst ead chosen t o 

pr esent  t o t he Commi ssi on and t o t hi s cour t  a r ecor d and an 

ar gument  t hat  al l  of  t he Mi l waukee Symphony Or chest r a' s concer t s  

ar e not  pr i mar i l y ent er t ai nment .   The Mi l waukee Symphony 

Or chest r a' s br i ef  i ndi cat es t hat  exami ni ng each concer t  or  each 

concer t  ser i es t o det er mi ne i f  i t  i s  pr i mar i l y ent er t ai nment  or  

pr i mar i l y somet hi ng el se i s i mpr act i cal .   The Mi l waukee Symphony 

Or chest r a' s br i ef  st at es t hat  because " many Pops of f er i ngs 

                                                                                                                                                             
The concur r ence/ di ssent  ( ¶137)  l ooks onl y at  t he 

per spect i ve of  t he Mi l waukee Symphony and t he per spect i ve of  t he 
educat or s who t ook t hei r  c l asses t o t he concer t s t o det er mi ne 
whet her  t he Yout h concer t s ar e pr i mar i l y  ent er t ai nment .   Yet ,  
accor di ng t o t he Commi ssi on ( whose st at ut or y i nt er pr et at i on i s  
accor ded due wei ght  def er ence) ,  t he det er mi nat i on of  whet her  t he 
concer t s ar e pr i mar i l y ent er t ai nment  i s not  a nar r owl y f ocused 
t est  wi t h any one cont r ol l i ng f act or .   The det er mi nat i on depends 
on numer ous f act or s,  i ncl udi ng t he mot i vat i on of  t he sponsor ,  
t he nat ur e of  t he event ,  t he audi ence' s mot i vat i on i n at t endi ng,  
and t he audi ence' s r eact i on t o t he event .    

The concur r ence/ di ssent  al so obser ves,  cor r ect l y,  t hat  
educat i onal  mat er i al s wer e made avai l abl e t o t eacher s and 
f ami l i es,  al t hough onl y on r equest .   The mat er i al s wer e not  made 
avai l abl e t o t he st udent s.   Usi ng t hese mat er i al s was opt i onal ,  
and t hei r  use was l ef t  t o t eacher s and f ami l i es,  not  t o symphony 
st af f .   Thus,  i f  t he mat er i al s wer e essent i al  t o r ender  t he 
concer t s educat i onal  r at her  t han ent er t ai nment ,  t he r ecor d does 
not  i ndi cat e t he ext ent  of  t he use of  t he mat er i al s.   Mor eover ,  
wi t h t he except i on of  casset t e t apes,  t hese mat er i al s wer e 
pr ovi ded f r ee of  char ge.   Thus t he ver y mat er i al s and act i v i t i es 
whi ch t he concur r ence/ di ssent  f i nds most  pr obat i ve of  t he 
concer t s '  educat i onal  nat ur e ar e t hose f or  whi ch no sal es t ax 
coul d be char ged because no money was pai d.  
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consi st  ent i r el y or  mai nl y of  t r adi t i onal  c l assi cal  wor ks and 

most  Pops t i cket s ar e sol d i n ser i es, "  t her ef or e " t her e i s no 

pr act i cal  met hod of  separ at i ng t hese f r om t he ot her  concer t s. " 56  

We agr ee wi t h t he Commi ssi on t hat  on t he basi s of  t hi s r ecor d 

t he t hr ee t ypes of  Yout h concer t s shoul d be t r eat ed t he same as 

t he Cl assi cal  concer t s and shoul d be t r eat ed as pr i mar i l y 

ent er t ai ni ng event s subj ect  t o t he sal es t ax.    

¶106 The Mi l waukee Symphony Or chest r a al so r el i es on a 

sur vey of  t he audi ence mot i vat i ons of  symphony- goer s,  conduct ed 

by t he Amer i can Symphony Or chest r a League.   One sur vey quest i on 

asked r espondent s t o r evi ew 13 s t at ement s and t o r at e on a scal e 

of  1 ( l ow)  t o 5 ( hi gh)  how each descr i bed t hei r  usual  concer t  

exper i ence.   Sevent y- ei ght  per cent  of  cur r ent  subscr i ber s gave a 

" 5"  or  " 4"  r anki ng t o t he st at ement :  " The cl assi cal  or chest r a 

exper i ence i s an educat i onal  and cont i nual  l ear ni ng exper i ence. "    

¶107 The sur vey was conduct ed af t er  t he audi t  per i od,  di d 

not  i ncl ude t he Mi l waukee Symphony Or chest r a,  and di d not  ask 

t he quest i on posed under  t he st at ut e at  i ssue.   The sur vey 

quest i ons di d not  compar e t he r el at i ve educat i onal  and 

ent er t ai nment  val ues of  symphony concer t s,  and i n f act  asked no 

quest i ons t hat  used any var i ant  of  t he wor d " ent er t ai nment , "  

whi ch i s t he f ocus of  our  st at ut or y i nt er pr et at i on her e.  

                                                 
56 Br i ef  and Appendi x of  Pet i t i oner - Appel l ant - Cr oss-

Respondent - Pet i t i oner  ( Mi l waukee Symphony Or chest r a)  at  45- 46.  
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¶108 The Mi l waukee Symphony Or chest r a' s own sur veys 

r ef er r ed t o i t s concer t s as ent er t ai nment  and asked no quest i ons 

about  t hei r  educat i onal  val ue.  

¶109 Fi nal l y,  t he Mi l waukee Symphony Or chest r a ar gues t hat  

i mposi ng sal es t ax on t hei r  concer t  t i cket s conf l i c t s wi t h ot her  

t ax l aws t hat  gi ve f avor abl e t r eat ment  t o t he Mi l waukee Symphony 

Or chest r a,  al ong wi t h ot her  f i ne ar t s and per f or mi ng ar t s 

gr oups,  as educat i onal  or  char i t abl e or gani zat i ons.   For  

exampl e,  t he Mi l waukee Symphony Or chest r a ar gues t hat  i t  i s  

exempt  f r om f eder al  i ncome t ax under  I . R. C.  § 501( c) ( 3)  and has 

never  r epor t ed t he r evenues f r om t i cket  sal es t o t he I RS as 

" unr el at ed busi ness t axabl e i ncome"  ( " UBTI " )  wi t hi n t he meani ng 

of  I . R. C.  §§ 511- 513; 57 t hat  i t  qual i f i es f or  speci al  r at es f r om 

t he U. S.  Post al  Ser vi ce as an " educat i onal "  or gani zat i on;  t hat  

i t  has been t r eat ed as exempt  f r om pr oper t y t axes under  Wi s.  

St at .  § 70. 11( 4)  because i t  i s  a benevol ent  or gani zat i on;  t hat  

i t  pur chases pr oduct s wi t hout  payi ng sal es t ax under  Wi s.  St at .  

§ 77. 54( 9a) ( f ) ;  and t hat  i t  i s  not  r equi r ed t o pay 

i ncome/ f r anchi se t axes on t i cket  sal es as " unr el at ed busi ness 

t axabl e i ncome"  ( " UBTI " )  r evenue under  Wi s.  St at .  § 71. 26( 1) ( a) .    

¶110 We do not  di st ur b t hese det er mi nat i ons of  pr ef er ent i al  

st at us and non- t axat i on under  ot her  r ul es and st at ut es.   They 

ar e l ar gel y unr el at ed t o t he quest i on bef or e us.   We anal yze t he 

                                                 
57 Fi ndi ngs of  Fact  Nos.  43- 46.   I n a 1993 audi t ,  t he I RS 

accept ed t hat  Mi l waukee Symphony Or chest r a' s t i cket  sal es wer e 
" subst ant i al l y  r el at ed"  t o t he or gani zat i on' s t ax- exempt  pur pose 
and woul d not  be t r eat ed as " UBTI "  r evenue.   Fi ndi ng of  Fact  No.  
48.  
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sal es- t axabi l i t y  of  admi ssi ons t o Mi l waukee Symphony Or chest r a 

concer t s as ent er t ai nment  event s or  pl aces,  usi ng t he pr i mar y 

pur pose t est  under  Wi s.  St at .  § 77. 52( 2) ( a) 2.   We do not  anal yze 

t he i nst i t ut i onal  st at us or  t axabi l i t y  of  t he Mi l waukee Symphony 

Or chest r a under  ot her  st at ut es.    

 ¶111 I n sum,  none of  t he Mi l waukee Symphony Or chest r a' s 

ar gument s i s suf f i c i ent  t o over come t he due wei ght  def er ence we 

gi ve t o t he Commi ssi on' s appl i cat i on of  i t s  i nt er pr et at i on of  

Wi s.  St at .  § 77. 52( 2) ( a) 2.  t o t he undi sput ed f act s t o r each t he 

concl usi on t hat  t he Mi l waukee Symphony Or chest r a' s sal es of  

concer t  admi ssi ons ar e subj ect  t o sal es t ax under  t he t ot al i t y 

of  t he c i r cumst ances pr esent ed.    

 ¶112 We agr ee wi t h t he Commi ssi on t hat  t he r el evant  f act s 

i n Mi l waukee Rep and i n t he i nst ant  case ar e " subst ant i al l y  

i ndi st i ngui shabl e"  and t hat  t he Commi ssi on' s deci s i on i n 

Mi l waukee Rep ef f ect i vel y cont r ol s t he out come i n t he pr esent  

case.   The Commi ssi on' s anal ysi s i n t he pr esent  case of  " t he 

mot i vat i on or  pur pose of  t he sponsor  .  .  .  t he nat ur e of  t he 

event  i t sel f  and t he audi ence' s mot i vat i on i n at t endi ng,  and i t s 

r eact i on t o,  t he event "  i s  r easonabl e.  

*  *  *  *  

 ¶113 I n concl usi on,  we af f i r m t he dec i s i on of  t he cour t  of  

appeal s.   We t oo gi ve t he Commi ssi on' s i nt er pr et at i on and 

appl i cat i on of  t he st at ut e due wei ght  def er ence and concl ude 

t hat  t he Commi ssi on r easonabl y  i nt er pr et ed and appl i ed Wi s.  

St at .  § 77. 52( 2) ( a) 2.   We see no mor e r easonabl e i nt er pr et at i on 

and appl i cat i on of  Wi s.  St at .  § 77. 52( 2) ( a) 2.  t o r epl ace t he 
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Commi ssi on' s soundl y r easoned deci s i on.   We t her ef or e concl ude 

t hat  t he sal es of  admi ssi on t o t he Mi l waukee Symphony Or chest r a 

concer t s wer e sal es of  admi ssi on t o " ent er t ai nment  event s"  under  

Wi s.  St at .  § 77. 52( 2) ( a) 2.  and ar e subj ect  t o sal es t ax.  

 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶114 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring/dissenting).   

I  concur  wi t h t he concl usi on r eached by t he maj or i t y opi ni on 

t hat  t i cket s t o t he Mi l waukee Symphony Or chest r a' s Cl assi cal  and 

Pops Concer t s ar e t axabl e under  Wi s.  St at .  § 77. 52( 2) ( a) 2.   

However ,  because I  concl ude t hat  t he Yout h Concer t s1 ar e not  

pr i mar i l y ent er t ai nment  wi t hi n t he meani ng of  § 77. 52( 2) ( a) 2. ,  I  

al so concl ude t hat  t he Yout h Concer t s ar e not  t axabl e event s 

t her eunder .    Accor di ngl y,  I  di ssent  f r om t hat  por t i on of  t he 

maj or i t y opi ni on t hat  deci des t hat  t he sal e of  t i cket s t o Yout h 

Concer t s ar e subj ect  t o sal es t ax under  § 77. 52( 2) ( a) 2.  

I .   BACKGROUND 

¶115 The Mi l waukee Symphony Or chest r a ( Mi l waukee Symphony)  

per f or ms t hr ee t ypes of  concer t s:   Cl assi cal  Concer t s,  Pops 

Concer t s and Yout h Concer t s. 2  Her e,  I  am concer ned onl y wi t h t he 

Yout h Concer t s.   Mi l waukee Symphony' s Yout h Concer t s " consi st ed 

of  t hr ee di f f er ent  ser i es of  concer t s di r ect ed at  chi l dr en of  

                                                 
1 The maj or i t y concl udes t hat  i t  cannot  di st i ngui sh t he 

Yout h Concer t s f r om t he Cl assi cal  and Pops Concer t s because t he 
Mi l waukee Symphony Or chest r a di d not  ar gue t hat  t he Yout h 
Concer t s ar e di st i ngui shabl e and because i t  " r el i e[ d]  on t he 
nat ur e of  t he musi c i t sel f  as pr esent i ng pr i mar i l y educat i onal  
cont ent . "   Maj or i t y op. ,  ¶26.   Whi l e t he Mi l waukee Symphony 
Or chest r a may have pr esent ed i t s case t o t hi s cour t  as t he 
maj or i t y st at es,  we ar e not  bound by a par t y ' s  concessi on of  l aw 
or  ar gument s.   Ll oyd Fr ank Loggi ng v.  Heal y,  2007 WI  App 249,  
¶15 n. 5,  306 Wi s.  2d 385,  742 N. W. 2d 337 ( concl udi ng an 
appel l at e cour t  i s  not  bound by a par t y ' s concessi on of  l aw,  
par t i cul ar l y wher e t he concessi on i nvol ves an er r oneous 
i nt er pr et at i on of  a st at ut e) .   Fur t her mor e,  t he Tax Appeal s 
Commi ssi on anal yzed t he Yout h Concer t s separ at el y f r om t he 
Cl assi cal  and Pops Concer t s i n i t s deci s i on.  

2 Mi l waukee Symphony Or chest r a v.  DOR,  Docket  No.  98- S- 130,  
s l i p op.  at  16 ( WTAC Dec.  15,  2006)  ( Fi ndi ng of  Fact  No.  55)  
[ her ei naf t er  Commi ssi on Deci s i on] .  
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di f f er ent  gr ade l evel s,  namel y,  ( a)  Hi gh School  concer t s,  ( b)  

Yout h ( ' Mi ddl e School ' )  concer t s,  and ( c)  Ki nder konzer t s. " 3  Al l  

of  t he Yout h Concer t s wer e pr esent ed i n t he same Mi l waukee 

concer t  hal l s used by Mi l waukee Symphony f or  i t s Cl assi cal  

Concer t s,  namel y t he Mi l waukee Per f or mi ng Ar t s Cent er  ( now,  t he 

Mar cus Cent er )  and t he Pabst  Theat er . 4  Mi l waukee Symphony gave a 

50 per cent  di scount  on t i cket s t o chi l dr en ages 6 t hr ough 17 and 

a 10 per cent  di scount  t o educat or s. 5  Al l  of  t he Hi gh School  and 

Mi ddl e School  concer t s wer e per f or med on weekdays dur i ng school  

hour s.    

¶116 Some of  t he f act s r el at i ng t o t he Yout h Concer t s ar e 

set  out  i n t he maj or i t y opi ni on. 6  However ,  t her e ar e addi t i onal  

undi sput ed f act s of  r ecor d t hat  ar e r el evant  t o t he i ssue of  

whet her  Mi l waukee Symphony Yout h Concer t s ar e subj ect  t o t ax 

under  Wi s.  St at .  § 77. 52( 2) ( a) 2.   Those addi t i onal  f act s wi l l  be 

pr esent ed bel ow.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶117 Thi s case r equi r es us t o i nt er pr et  and appl y Wi s.  

St at .  § 77. 52( 2) ( a) 2.   St at ut or y i nt er pr et at i on and appl i cat i on 

ar e quest i ons of  l aw t hat  we r evi ew i ndependent l y,  but  

benef i t t i ng f r om t he i nt er pr et at i ons t hat  have pr eceded our s.   

                                                 
3 I d.  at  21 ( Fi ndi ng of  Fact  No.  76) .    

4 I d.  at  21,  24- 25 ( Fi ndi ngs of  Fact  Nos.  77,  86,  92) .    

5 I d.  at  17 ( Fi ndi ng of  Fact  No.  61) .  

6 Maj or i t y op. ,  ¶¶20–25.  
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Ri char ds v.  Badger  Mut .  I ns.  Co. ,  2008 WI  52,  ¶14,  309 Wi s.  2d 

541,  749 N. W. 2d 581.   " Whet her  a st at ut e i s ambi guous i s al so a 

quest i on of  l aw"  f or  our  i ndependent  r evi ew.   Awve v.  Physi c i ans 

I ns.  Co.  of  Wi s. ,  I nc. ,  181 Wi s.  2d 815,  822,  512 N. W. 2d 216 

( Ct .  App.  1994) .    

¶118 When t he st at ut or y i nt er pr et at i on at  i ssue i s t hat  of  

an admi ni st r at i ve agency,  her e t he Tax Appeal s Commi ssi on 

( Commi ssi on) ,  we r evi ew t he deci s i on of  t he agency,  not  t he 

deci s i ons of  t he c i r cui t  cour t  or  t he cour t  of  appeal s.   DOR v.  

Menasha Cor p. ,  2008 WI  88,  ¶46,  311 Wi s.  2d 579,  754 N. W. 2d 95.   

I n our  r evi ew of  an admi ni st r at i ve agency' s i nt er pr et at i on of  a 

st at ut e,  we have appl i ed t hr ee l evel s of  common l aw def er ence:  

( 1)  no def er ence,  of t en r ef er r ed t o as de novo r evi ew;  
( 2)  due wei ght  def er ence,  wher e we af f i r m an agency' s 
i nt er pr et at i on i f  i t  i s  r easonabl e and we concl ude 
t hat  anot her  i nt er pr et at i on i s not  mor e r easonabl e;  
and ( 3)  gr eat  wei ght  def er ence,  wher e we af f i r m an 
agency' s i nt er pr et at i on i f  i t  i s r easonabl e,  even when 
we concl ude t hat  anot her  i nt er pr et at i on i s mor e 
r easonabl e.   

Raci ne Har l ey- Davi dson,  I nc.  v.  St at e,  2006 WI  86,  ¶104,  292 

Wi s.  2d 549,  717 N. W. 2d 184 ( Roggensack,  J. ,  concur r i ng)  ( c i t i ng 

UFE I nc.  v.  LI RC,  201 Wi s.  2d 274,  285- 87,  548 N. W. 2d 57 

( 1996) ) .  

¶119 The maj or i t y opi ni on gr ant s due wei ght  def er ence t o 

t he Commi ssi on' s st at ut or y i nt er pr et at i on, 7 a deci s i on wi t h whi ch 

I  agr ee.   Due wei ght  def er ence may be gr ant ed when t he 

l egi s l at ur e has char ged t he agency wi t h admi ni st er i ng t he 

st at ut e and t he agency has had at  l east  some exper i ence i n doi ng 

                                                 
7 Maj or i t y op. ,  ¶38.  
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so.   I d. ,  ¶105.   The Commi ssi on i s char ged wi t h admi ni st er i ng 

Wi s.  St at .  § 77. 52( 2) ( a) 2.  and has done so on t hr ee pr evi ous 

occasi ons.   See Mi l waukee Reper t or y Theat er ,  I nc.  v.  DOR,  Wi s.  

Tax Rpt r .  ( CCH)  ¶400–515 ( WTAC Dec.  15,  2000) ;  Hi st or i c Si t es 

Found. ,  I nc.  v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  ¶202–662 ( WTAC 

Jan.  21,  1986) ;  Exper i ment al  Ai r cr af t  Ass' n v .  DOR,  Wi s.  Tax 

Rpt r .  ( CCH)  ¶202–672 ( WTAC Jan.  21,  1986) .   I n appl y i ng due 

wei ght  def er ence,  we wi l l  af f i r m t he Commi ssi on' s i nt er pr et at i on 

of  § 77. 52( 2) ( a) 2.  unl ess we concl ude anot her  i nt er pr et at i on i s  

mor e r easonabl e.   Raci ne Har l ey- Davi dson,  292 Wi s.  2d 549,  ¶105 

( Roggensack,  J. ,  concur r i ng) .  

¶120 I n deci di ng whet her  anot her  i nt er pr et at i on i s mor e 

r easonabl e t han t he i nt er pr et at i on empl oyed by t he agency,  we 

compar e t he agency i nt er pr et at i on wi t h al t er nat e 

i nt er pr et at i ons.   I d.   Thi s compar i son r equi r es t hat  we const r ue 

t he st at ut e our sel ves.   I d.   " I n so doi ng,  we empl oy j udi c i al  

exper t i se i n st at ut or y const r uct i on,  and we embr ace a maj or  

r esponsi bi l i t y  of  t he j udi c i al  br anch of  gover nment ,  deci di ng 

what  st at ut es mean. "   I d.  

B.   I nt er pr et at i on and Appl i cat i on of   
Wi s.  St at .  § 77. 52( 2) ( a) 2.  

¶121 Whet her  t he sal es of  t i cket s  t o Yout h Concer t s ar e 

t axabl e i s dr i ven by t he i nt er pr et at i on of  Wi s.  St at .  

§ 77. 52( 2) ( a) 2.   Sect i on 77. 52( 2) ( a) 2.  st at es i n r el evant  par t :  

( 2)  For  t he pr i v i l ege of  sel l i ng,  per f or mi ng or  
f ur ni shi ng t he ser vi ces descr i bed under  par .  ( a)  at  
r et ai l  i n t hi s st at e t o consumer s or  user s,  a t ax i s 
i mposed upon al l  per sons sel l i ng,  per f or mi ng or  
f ur ni shi ng t he ser vi ces at  t he r at e of  5% of  t he gr oss 
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r ecei pt s f r om t he sal e,  per f or mance or  f ur ni shi ng of  
t he ser vi ces.  

( a)  The t ax i mposed her ei n appl i es t o t he 
f ol l owi ng t ypes of  ser vi ces:  

.  .  .   

2.  The sal e of  admi ssi ons t o amusement ,  
at hl et i c,  ent er t ai nment  or  r ecr eat i onal  event s or  
pl aces .  .  .  .  

¶122 The sal e of  t i cket s t o al l  t ypes of  event s ar e not  

t axabl e under  Wi s.  St at .  § 77. 52( 2) ( a) 2.   Rat her ,  onl y t hose 

t i cket  sal es t o " amusement ,  at hl et i c,  ent er t ai nment  or  

r ecr eat i onal  event s"  ar e t axabl e.   § 77. 52( 2) ( a) 2.   Ther ef or e,  

f or  exampl e,  t i cket  sal es t o r el i gi ous,  educat i onal  or  pol i t i cal  

event s ar e not  t axabl e.    

¶123 The Commi ssi on concl uded t hat  t he concer t s wer e 

" pr i mar i l y ent er t ai nment "  event s,  whi ch i t  def i ned as mor e t han 

50 per cent  ent er t ai nment .   I t  t hen concl uded t hat  s i nce t he 

concer t s wer e pr i mar i l y ent er t ai nment  event s,  al l  concer t  t i cket  

sal es wer e t axabl e under  Wi s.  St at .  § 77. 52( 2) ( a) 2. 8  

¶124 I n or der  t o det er mi ne whet her  t her e i s an 

i nt er pr et at i on of  Wi s.  St at .  § 77. 52( 2) ( a) 2.  t hat  i s  mor e 

r easonabl e t han t hat  chosen by t he Commi ssi on,  I  must  det er mi ne 

t he meani ng of  § 77. 52( 2) ( a) 2.   Raci ne Har l ey- Davi dson,  292 

Wi s.  2d 549,  ¶105 ( Roggensack,  J. ,  concur r i ng) .   I n or der  t o do 

so,  I  begi n wi t h t he st at ut or y wor ds chosen by t he l egi s l at ur e.   

St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  

58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.     

                                                 
8 Commi ssi on Deci s i on at  46.   
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¶125 I n i t s i nt er pr et at i on of  Wi s.  St at .  § 77. 52( 2) ( a) 2. ,  

t he Commi ssi on consi der ed t he t ypes of  event s f or  whi ch t i cket  

sal es ar e t axabl e,  and i t  concl uded t hat  t he concer t s ar e 

ent er t ai nment  event s.   Ther ef or e,  I  begi n by exami ni ng whet her  

t he meani ng of  " ent er t ai nment "  i s ambi guous or  pl ai n on i t s 

f ace,  as empl oyed i n § 77. 52( 2) ( a) 2.   Thi s i s  a quest i on of  l aw.   

Awve,  181 Wi s.  2d at  822.    

¶126 A st at ut e i s ambi guous when r easonabl y wel l - i nf or med 

peopl e coul d di f f er  as t o i t s meani ng.   Br uno v.  Mi l waukee 

Count y,  2003 WI  28,  ¶19,  260 Wi s.  2d 633,  660 N. W. 2d 656.   The 

t er m " ent er t ai nment "  i s not  def i ned i n t he st at ut e,  ei t her  as t o 

i t s meani ng or  quant i t at i vel y.   That  i s,  t he l egi s l at ur e has not  

sai d what  t he t er m " ent er t ai nment "  means.   The l egi s l at ur e al so 

has not  sai d whet her  100 per cent  of  t he at t r i but es of  an event  

ar e r equi r ed t o const i t ut e " ent er t ai nment "  bef or e an event  i s 

t axabl e as ent er t ai nment  or  whet her  some l esser  quant i t y of  

ent er t ai nment  at t r i but es i s suf f i c i ent . 9   

¶127 I n det er mi ni ng what  t he l egi s l at ur e meant ,  wor ds ar e 

gi ven t hei r  common or di nar y meani ng,  unl ess t hey ar e t echni cal  

or  speci al l y def i ned wor ds.   I d. ,  ¶8.   A di ct i onar y i s of t en 

hel pf ul  i n det er mi ni ng t he or di nar y meani ng of  commonl y used 

wor ds.   Count y of  Dane v.  LI RC,  2009 WI  9,  ¶23,  315 Wi s.  2d 293,  

759 N. W. 2d 571.   

                                                 
9 The Commi ssi oner  def i ned " ent er t ai nment "  on a quant i t at i ve 

basi s when i t  concl uded t hat  t he concer t s wer e mor e t han 50 
per cent  ent er t ai nment  and t her ef or e " pr i mar i l y ent er t ai nment "  
r esul t i ng i n t axabl e t i cket  sal es.   Commi ssi on Deci s i on at  45.   
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¶128 An event  may have at t r i but es of  di f f er i ng k i nds of  

t axabl e event s or  i t  may cont ai n at t r i but es of  bot h t axabl e and 

nont axabl e event s,  as di d t he event s exami ned i n Hi st or i c Si t es 

and Exper i ment al  Ai r cr af t . 10  For  exampl e,  a pr of essi onal  t enni s 

mat ch i s an at hl et i c event  and al so an ent er t ai nment  event .   

Under  my pr of essi onal  t enni s mat ch hypot het i cal ,  t he sal es of  

t i cket s t o t he t enni s mat ch woul d be t axabl e under  Wi s.  St at .  

§ 77. 52( 2) ( a) 2.  because bot h at t r i but es of  t he event  f al l  wi t hi n 

st at ut or y cat egor i es of  t axabl e event s.    

¶129 However ,  i t  i s  j ust  as l i kel y t hat  an event ,  such as 

t he Yout h Concer t s,  i s  ent er t ai ni ng and educat i onal .   I n t hat  

c i r cumst ance,  one at t r i but e of  t he event  f al l s  wi t hi n a t axabl e 

event  cat egor y and t he ot her  at t r i but e does not .   Webst er ' s 

Di ct i onar y def i nes ent er t ai nment  as " t he act  of  di ver t i ng,  

amusi ng,  or  causi ng someone' s t i me t o pass agr eeabl y"  and 

educat e as " f ost er i ng t o var yi ng degr ees t he gr owt h or  expansi on 

of  knowl edge. "   Webst er ' s Thi r d New I nt er nat i onal  Di ct i onar y,  

757,  723 ( 1961) .    

¶130 The Commi ssi on' s answer  t o t hi s quandar y of  event s 

wi t h t axabl e and nont axabl e at t r i but es i s t o t ax admi ssi ons t o 

an event  when i t  char act er i zes t he event  as " pr i mar i l y"  f al l i ng 

wi t hi n one of  t he cat egor i es l i s t ed i n Wi s.  St at .  

§ 77. 52( 2) ( a) 2.   I n t he case bef or e us,  t he Commi ssi on 

                                                 
10 Exper i ment al  Ai r cr af t  Ass' n v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  

¶202–672 ( WTAC Jan.  21,  1986) ,  compar ed ent er t ai nment  and 
educat i on,  whi ch i s t he same cont ext  t hat  t he par t i es have 
chosen as t he most  r el evant  t axabl e and nont axabl e at t r i but es of  
Mi l waukee Symphony' s Yout h Concer t s.    



No.   2008AP1684. pdr  

 

8 
 

char act er i zes t he Yout h Concer t s as ent er t ai nment ,  whi ch t he 

Commi ssi on asser t s occur s when mor e t han 50 per cent  of  t he event  

i s ent er t ai nment . 11  Whi l e gr eat er  t han 50 per cent  may equat e t o 

" pr i mar i l y, "  t he wor d " pr i mar i l y"  does not  appear  i n Wi s.  St at .  

§ 77. 52( 2) ( a) 2.   However ,  because t he l egi s l at ur e must  have been 

awar e t hat  event s coul d be char act er i zed i n mor e t han one way,  

t he Commi ssi on' s i nt er pr et at i on i s r easonabl e.   

¶131 One coul d al so i nt er pr et  Wi s.  St at .  § 77. 52( 2) ( a) 2.  as 

pr ovi di ng t hat  nont axabl e at t r i but es of  an event ,  i f  t hey ar e 

mor e t han mer el y i nci dent al , 12 cause t he event  t o f al l  out s i de of  

t he t axabl e cat egor i es l i s t ed i n § 77. 52( 2) ( a) 2. ,  so l ong as t he 

pr i mar y pur pose of  t he or gani zat i on sponsor i ng t he event  i s 

                                                 
11 The Commi ssi on asser t s t hat  Mi l waukee Symphony agr ees 

t hat  " pr i mar i l y ent er t ai nment "  i s t he t est .   Commi ssi on Deci s i on 
at  45.   However ,  Mi l waukee Symphony' s br i ef  i n chi ef  r ef er s t o 
Hi st or i c Si t es Foundat i on,  I nc.  v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  
¶202–662 ( WTAC Jan.  21,  1986) ,  when i t  c i t es t he " pr i mar i l y 
ent er t ai nment "  t est .   Mi l waukee Symphony br i ef  i n chi ef  at  2 
n. 4.   " Pr i mar i l y  ent er t ai nment "  was not  t he t est  t he Commi ssi on 
empl oyed i n Hi st or i c Si t es.   Rat her ,  t he t est  i n Hi st or i c Si t es 
was t he " pr i mar y obj ect i ve"  t est ,  wher e t he Commi ssi on f ocused 
on t he pr i mar y obj ect i ve of  t he Hi st or i c Si t es Foundat i on i n 
oper at i ng and mai nt ai ni ng t he Ci r cus Wor l d Museum.   Hi st or i c  
Si t es,  Wi s.  Tax Rpt r .  ( CCH)  ¶202–662,  at  12, 796.   That  t her e 
wer e per f or mances such as El ephant  Pl ayt i me i n Ri ver ,  Uni que 
Ci r cus I nst r ument  Concer t s,  Happy' s Cl own Caper s wher e at t endees 
wer e ent er t ai ned,  i d.  at  12, 794,  di d not  al t er  t he Commi ssi on' s  
f ocus on t he pr i mar y obj ect i ve of  t he Hi st or i c Si t es Foundat i on.   
Fur t her mor e,  a f ul l  r evi ew of  Mi l waukee Symphony' s br i ef  shows 
t hat  whi l e i t  may accept  t he wor ds,  " pr i mar i l y ent er t ai nment "  as 
set t i ng out  t he appl i cabl e t est ,  Mi l waukee Symphony ar gues t hat  
t he t est  i s  appl i ed f r om Mi l waukee Symphony' s per spect i ve,  j ust  
as t he " pr i mar y obj ect i ve"  t est  i n Hi st or i c Si t es was appl i ed.   
That  i s,  Mi l waukee Symphony' s pr i mar y obj ect i ve i n put t i ng on 
t he concer t s shoul d cont r ol  whet her  t i cket  sal es ar e t axabl e.  

12 See Wi s.  St at .  § 77. 51( 5)  ( 2007- 08)  ( def i ni ng 
" i nci dent al " ) .  
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consi st ent  wi t h t he nont axabl e at t r i but es of  t he event .   Thi s 

second i nt er pr et at i on i s r easonabl e because § 77. 52( 2) ( a) 2.  i s  

not  an over - ar chi ng t ax on admi ssi ons t o al l  publ i c event s,  and 

t he pr i mar y pur pose of  t he sponsor i ng ent i t y has been empl oyed 

by t he Commi ssi on i n past  appl i cat i ons of  § 77. 52( 2) ( a) 2. 13  

Accor di ngl y,  I  concl ude t hat  t hi s second i nt er pr et at i on i s 

r easonabl e as wel l .   When t her e ar e t wo r easonabl e 

i nt er pr et at i ons of  a st at ut e,  i t  i s  ambi guous.   See Kal al ,  271 

Wi s.  2d 633,  ¶47.    

¶132 Because Wi s.  St at .  § 77. 52( 2) ( a) 2.  i s  a t axi ng 

st at ut e,  t he t axpayer  i s ent i t l ed t o t he benef i t  of  any 

ambi gui t y i n t he st at ut e.   Ci t y of  Raci ne v.  DOR,  115 Wi s.  2d 

510,  512,  340 N. W. 2d 741 ( Ct .  App.  1983) .   However ,  when an 

admi ni st r at i ve agency i s i nt er pr et i ng a st at ut e t hat  i t  was 

char ged by t he l egi s l at ur e wi t h admi ni st r at i ng and t he agency 

has had at  l east  some exper i ence i n doi ng so,  i t s i nt er pr et at i on 

pr evai l s unl ess t her e i s a mor e r easonabl e i nt er pr et at i on.   UFE,  

201 Wi s.  2d at  285- 87.   The Commi ssi on has been desi gnat ed as 

t he f i nal  ar bi t er ,  subj ect  t o j udi c i al  r evi ew,  of  t he Depar t ment  

of  Revenue' s r edet er mi nat i on deci s i ons,  such as i s now bef or e 

t hi s cour t  based on t he meani ng of  § 77. 52( 2) ( a) 2.   Wi s.  St at .  

                                                 
13 See Hi st or i c Si t es,  Wi s.  Tax Rpt r .  ( CCH)  § 202- 662,  at  

12, 796;  Exper i ment al  Ai r cr af t ,  Wi s.  Tax Rpt r .  ( CCH)  § 202- 672,  
at  12, 829 ( anal yzi ng t he " pr i mar y pur pose"  of  t he Exper i ment al  
Ai r cr af t  Associ at i on' s host i ng t he f l y- i n ( t he event  under  
consi der at i on)  as t he t est  t o det er mi ne whet her  admi ssi on 
t i cket s wer e t axabl e) .   Thi s t est ,  as t he " pr i mar y obj ect i ve"  
t est  of  Hi st or i c Si t es,  f ocused on t he mot i vat i on of  t he ent i t y 
t hat  sponsor ed t he event .  
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§ 73. 01( 4)  ( 2007- 08) ;  see Gi l ber t  v.  DOR,  2001 WI  App 153,  ¶9,  

246 Wi s.  2d 734,  633 N. W. 2d 218.    

¶133 Ther e i s a pot ent i al  t ensi on bet ween t he maxi m of  

st at ut or y i nt er pr et at i on t hat  pr ovi des t hat  t he t axpayer  i s 

ent i t l ed t o t he benef i t  of  ambi gui t i es i n t axi ng st at ut es and 

t he maxi m t hat  when an agency i s char ged wi t h admi ni st er i ng a 

st at ut e i t s r easonabl e i nt er pr et at i on shoul d pr evai l  unl ess 

anot her  i nt er pr et at i on i s mor e r easonabl e.   Because,  as I  

expl ai n bel ow i n r egar d t o t he Yout h Concer t s,  under  ei t her  

i nt er pr et at i on t hose concer t s ar e not  t axabl e event s,  I  am not  

r equi r ed t o r esol ve t hat  pot ent i al  t ensi on.  

¶134 Fi r st ,  I  agr ee wi t h par t  of  t he Commi ssi on' s 

concl usi on t hat  t i cket  sal es t o an event  t hat  has at t r i but es of  

bot h t axabl e and nont axabl e event s may be t axed.   I  so concl ude 

because t he l egi s l at ur e coul d not  have been unawar e t hat  some 

event s woul d have at  l east  i nci dent al  at t r i but es of  event s t hat  

i t  chose not  t o t ax.    

¶135 Accor di ngl y,  t he quest i on pr esent ed her ei n by my 

appl i cat i on of  t he t wo r easonabl e i nt er pr et at i ons of  Wi s.  St at .  

§ 77. 52( 2) ( a) 2.  i dent i f i ed above becomes:   What  i s t he l evel  of  

nont axabl e at t r i but es i n t he Yout h Concer t s and f r om whose 

per spect i ve ar e t hese mi xed- at t r i but e event s eval uat ed?   

¶136 St at ed ot her wi se,  because t he Yout h Concer t s wi l l  

cause a chi l d' s knowl edge t o expand as t he chi l d i s pr esent ed 

wi t h a new musi cal  genr e or  t he exposur e t o or chest r al  

i nst r ument s wi t h whi ch he i s not  f ami l i ar ,  t her eby educat i ng t he 

chi l d,  and dur i ng t he concer t s  t he chi l d' s t i me wi l l  pass 
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agr eeabl y,  t her eby ent er t ai ni ng t he chi l d,  I  must  det er mi ne how 

t he Yout h Concer t s '  t axabl e and nont axabl e at t r i but es ar e t o be 

eval uat ed.   See Webst er ' s Thi r d New I nt er nat i onal  Di ct i onar y,  

723,  757 ( 1961)  ( def i ni ng educat e and ent er t ai nment ) .   I n so 

det er mi ni ng,  I  exami ne t he Yout h Concer t s '  at t r i but es f i r st  f r om 

t he per spect i ve of  t he Mi l waukee Symphony,  t he ent i t y t hat  

pr esent ed t he concer t s,  and t hen f r om t he per spect i ve of  t he 

educat or s who t ook t hei r  c l asses t o t he concer t s dur i ng t he 

school  day,  based i n par t  on t he way i n whi ch t he Yout h Concer t s 

wer e mar ket ed.  

1.   Mi l waukee Symphony' s per spect i ve 

¶137 Mi l waukee Symphony was i ncor por at ed f or  educat i onal  

pur poses. 14  Mi l waukee Symphony' s Ar t i c l es of  I ncor por at i on,  as 

r est at ed i n 1988,  set  out  i t s pur poses as f ol l ows:   

The pur poses f or  whi ch t he Cor por at i on i s 
or gani zed ar e educat i onal ,  t o pr esent  c l assi cal  and 
ot her  or chest r al  musi c,  per f or med wi t h t he hi ghest  
degr ee of  ar t i s t i c excel l ence,  t o pr omot e and devel op 
publ i c appr eci at i on of  and t o educat e t he publ i c i n 
such musi c,  and t o engage i n any ot her  l awf ul  act i v i t y 
wi t hi n t he pur poses f or  whi ch cor por at i ons may be 
or gani zed under  Chapt er  181 of  t he Wi sconsi n 
St at ut es. 15 

Mi l waukee Symphony mai nt ai ns an " Educat i on Of f i ce"  and empl oys a 

" Di r ect or  of  Educat i on. "    

¶138 Mi l waukee Symphony al so appr oached t he Yout h Concer t s 

i n a way t o f aci l i t at e educat i onal  oppor t uni t i es f or  t he 

chi l dr en.   For  exampl e,  i n advance of  t he concer t s,  Mi l waukee 

                                                 
14 Commi ssi on Deci s i on at  4 ( Fi ndi ng of  Fact  No.  7) .  

15 I d.  ( emphasi s added) .    



No.   2008AP1684. pdr  

 

12 
 

Symphony of f er ed t eacher s whose cl asses woul d be at t endi ng 

concer t s t hr ee di f f er ent  t ypes of  mat er i al s t hat  t eacher s coul d 

use t o pr epar e t hei r  st udent s.   Fi r st ,  Mi l waukee Symphony 

of f er ed t eachi ng i nst r uct i on mat er i al s t hat  i ncl uded " deeper  

di scussi ons about  t he t hemes of  t he concer t s,  t he musi c and t he 

composer s,  and suggest i ons f or  c l ass di scussi on,  as wel l  as 

i nt er - di sci pl i nar y publ i cat i ons r el at i ng t o t he musi c. " 16  

Second,  Mi l waukee Symphony of f er ed docent  c l assr oom 

pr esent at i ons,  i n whi ch a t r ai ned docent  v i s i t ed t he t eacher ' s  

c l assr oom t o pr epar e t he st udent s f or  t he upcomi ng concer t . 17  

Thi r d,  f or  a smal l  f ee,  casset t e t apes of  t he musi c wer e 

avai l abl e. 18  

¶139 Fi nal l y,  af t er  t he Hi gh School  and Mi ddl e School  

concer t s,  Mi l waukee Symphony di st r i but ed quest i onnai r es t o t he 

t eacher s t o compl et e. 19  The quest i onnai r es asked whi ch of  t he 

i nst r uct i onal  mat er i al s pr ovi ded wer e " used t o pr epar e st udent s  

f or  t he concer t ; "  t o what  ext ent  Mi l waukee Symphony met  i t s 

obj ect i ves i n pr esent i ng t he concer t s; 20 whet her  t he mat er i al s 

                                                 
16 I d.  at  22 ( Fi ndi ng of  Fact  No.  81) .    

17 The docent s ar e i ndi v i dual s f r om t he Mi l waukee Symphony 
Or chest r a League t r ai ned i n pr esent i ng i nf or mat i on about  t he 
Yout h Concer t s.    

18 The casset t e t apes wer e t he onl y mat er i al s t hat  r equi r ed 
t he school  t o pay a f ee.   The i nst r uct i on mat er i al s and docent  
pr esent at i ons wer e f r ee of  char ge.  

19 R.  5,  Ex.  39 ( Mi l waukee Symphony quest i onnai r es) .  

20 The f i ve obj ect i ves,  whi ch wer e l i s t ed i n t he pr e- concer t  
mat er i al s,  wer e:   ( 1)  " To r ecogni ze t hat  musi c can suggest  t he 
sounds of  nat ur e,  t he c i t y,  and peopl e who l i ve i n a cer t ai n 
pl ace and t i me" ;  ( 2)  " To under st and how musi c can expr ess a 
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wer e appr opr i at e f or  use by st udent s,  t eacher s and f or  l esson 

pl ans;  and whet her  t he t eacher  cr eat ed l esson pl ans as an 

out gr owt h of  t he mat er i al s and concer t .   Each of  t hese quest i ons 

demonst r at es Mi l waukee Symphony' s desi r e t o gauge t he 

educat i onal  val ue of  i t s  concer t s.   Mi l waukee Symphony r equest ed 

t hat  t he quest i onnai r es be r et ur ned t o i t s " Educat i on Of f i ce, "  

car e of  " Sue Medf or d,  MSO Educat i on Concer t  Manager . "  

2.   Per spect i ve of  t he t eacher s 

¶140 The t eacher s whose cl asses wer e t o at t end a concer t  

wer e t o r equest  t he of f er ed mat er i al s.   The or der  f or m f or  

r equest i ng such mat er i al s was on t he same f or m t he t eacher s used 

t o or der  t he concer t  t i cket s . 21  Request i ng any of  t hese 

mat er i al s was as s i mpl e as checki ng a box on t hat  f or m and 

i ndi cat i ng t o whom t he mat er i al s  wer e t o be sent .   The or der  

f or ms wer e r et ur ned t o Mi l waukee Symphony' s " Educat i on Concer t  

Manager . " 22   

¶141 The st udent s wer e t aken t o t he Yout h Concer t s dur i ng 

t he school  day,  by t hei r  t eacher s,  who had t he mat er i al s sent  by 

Mi l waukee Symphony t hat  descr i bed educat i onal  f eat ur es of  t he 

concer t s.   Responses t o quest i onnai r es i ndi cat ed t hat  t eacher s 

coor di nat ed t he concer t s and pr e- concer t  mat er i al s wi t h t hei r  

                                                                                                                                                             
st or y" ;  ( 3)  " To under st and t hat  musi c can expr ess t he cul t ur al  
her i t age of  a speci f i c  count r y" ;  ( 4)  " To exami ne how musi c 
cr eat es a sense of  mot i on" ;  and ( 5)  " To di scover  how t he concept  
of  sound i s used i n l anguage ar t s. "   R.  5,  Ex.  39 ( Mi l waukee 
Symphony quest i onnai r es) .  

21 R.  5,  Ex.  YYYYYY ( 1996 Mi ddl e School  Concer t s Teacher ' s 
Gui de) .  

22 I d.  ( emphasi s added) .  
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cl assr oom l esson pl ans t o devel op t he st udent ' s knowl edge and 

under st andi ng of  t he musi c t hat  woul d be pr esent ed. 23  The 

t eacher s '  educat i onal  f ocus al so i s evi denced by t hei r  t aki ng 

t i me f r om t he usual  c l ass r out i ne t o br i ng st udent s t o t he 

concer t s.  

¶142 As an exampl e of  t he Yout h Concer t s,  I  begi n wi t h t he 

Hi gh School  concer t s.   They wer e per f or med onl y on weekdays 

dur i ng school  hour s.   The Hi gh School  concer t s gener al l y  

f eat ur ed t he f ul l  symphony or chest r a and consi st ed of  a 

per f or mance of  " t r adi t i onal  c l assi cal  r eper t oi r e"  and ot her  

" ser i ous musi c,  al l  of  whi ch [ was]  connect ed t o an over al l  

educat i onal  t heme appr opr i at e f or  hi gh school  st udent s. " 24  One 

such " educat i onal  t heme"  was a ser i es of  concer t s ent i t l ed,  

" Amer i can Hi st or y Thr ough Musi c. "   " Thi s ser i es l ooked at  t he 

Uni t ed St at es t hr ough musi c and t he humani t i es f r om i t s 

r evol ut i onar y begi nni ngs t hr ough 20t h Cent ur y ur bani zat i on. " 25   

¶143 Anot her  exampl e of  a Hi gh School  t hemat i c concer t  was 

" The Cut t i ng Edge"  concer t ,  whi ch " cel ebr at e[ d]  a handf ul  of  

composi t i ons t hat  wer e r adi cal  depar t ur es f r om t he musi c of  

t hei r  day.   Ext endi ng back over  near l y t hr ee cent ur i es,  t he 

concer t  pr esent [ ed]  a chr onol ogi cal  caval cade of  or chest r al  

musi c t hat  was act ual l y shocki ng t o i t s f i r st  audi ences. " 26  The 
                                                 

23 See R.  5,  Ex.  39 ( Mi l waukee Symphony quest i onnai r es) .  

24 Commi ssi on Deci s i on at  22 ( Fi ndi ng of  Fact  No.  79)  
( emphasi s added) .    

25 I d.  

26 R.  5,  Ex.  KKKKKK ( 1992- 93 Hi gh School  Concer t s Teacher ' s 
Gui de) .  
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t eacher s '  mat er i al s i ncl uded bi ogr aphi es of  each composer  and an 

exampl e of  why hi s musi c was on t he " cut t i ng edge"  f or  hi s day. 27   

¶144 Hi gh school  st udent s r ecei ved " concer t  pr ogr am gui des,  

some of  whi ch cont ai ned some expl anat i ons about  t he or chest r a,  

backgr ound mat er i al s about  t he composer s,  gl ossar i es,  

expl anat or y mat er i al s about  t he musi c,  suggest i ons as t o what  t o 

l i s t en f or ,  quest i ons f or  t hought  and di scussi on. " 28 

¶145 As wi t h t he Hi gh School  concer t s,  Mi ddl e School  

st udent s at t ended concer t s l i nked t o t hemat i c educat i onal  

exper i ences.   For  exampl e,  t hey wer e pr esent ed wi t h " The Sci ence 

of  Sound"  concer t  wher e " st udent s [ woul d]  get  i nsi de t hat  

cr eat i ve pr obl em- sol v i ng pr ocess as t hey l ook[ ed]  t hr ough a 

musi cal  ' mi cr oscope'  at  t he most  r evol ut i onar y pi ece i n t he 

hi st or y of  symphoni c musi c,  Beet hoven' s Thi r d Symphony! " 29  " The 

Sci ence of  Sound"  had a speci al  docent  pr ogr am wher e t r ai ned 

vol unt eer s came t o mi ddl e school s t o expl ai n t hi s i nt r i gui ng 

pr oposi t i on.   

¶146 " Kal ei doscope, "  f eat ur i ng " Chi l dr en of  Wi sconsi n"  and 

" Chi l dr en of  t he Wor l d, "  was al so pr esent ed as a Yout h Concer t . 30  

I t  at t empt ed t o gener at e an under st andi ng of  " bot h our  own 

                                                 
27 I d.    

28 Commi ssi on Deci s i on at  22 ( Fi ndi ng of  Fact  No.  80) .  

29 R.  5,  Ex.  YYYYYY ( 1996 Mi ddl e School  Concer t s Teacher ' s 
Gui de) .  

30 R.  5,  Ex.  MMMMMM ( 1993- 94 Yout h Concer t s Pr ogr am Gui de 
f or  Teacher s) .  
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cul t ur e and t he cul t ur es of  di st ant  peopl es. " 31  The mat er i al s  

pr esent ed t o t he t eacher s expl ai ned:  

[ T] hi s concer t  br i ngs t o l i f e t he musi cs and cul t ur es 
of  Lat i n Amer i ca,  t he Paci f i c  Ri m,  Eur ope and Af r i ca.   
Among t he common el ement s i n t hi s musi c i s some ver y 
exci t i ng dr ummi ng,  not  onl y by t he [ Mi l waukee 
Symphony]  per cussi oni st s,  but  al so by a Nat i ve 
Amer i can dancer  and dr ummer ,  and Ear l  Thompson,  an 
Af r i can dr ummer - dancer . 32  

¶147 Ot her  Kal ei doscope mat er i al s descr i bed t he composer s 

of  t he musi c f r om ar ound t he wor l d and f r om t he Uni t ed St at es.   

For  exampl e,  Yagi  Bushi ,  a Japanese composer ,  was pr esent ed 

t hr ough hi s musi c and hi s ear l y begi nni ngs as a " f ar mer ' s son. " 33  

Ant on Dvor ak,  a Czech composer ,  was descr i bed i n r egar d t o hi s 

composi t i on t hat  woul d be pl ayed. 34  Leonar d Ber nst ei n,  a Uni t ed 

St at es composer ,  was pr esent ed as bei ng " par t i cul ar l y ef f ect i ve 

when evoki ng t he ner vous i nt ensi t y of  Amer i ca' s moder n ur ban 

l i f e. " 35   

¶148 The Mi ddl e School  concer t s wer e s i mi l ar  t o t he Hi gh 

School  concer t s except  t hat  t hey wer e gear ed t owar d a younger  

age gr oup,  st udent s i n gr ades 3 t hr ough 8.   I ndi v i dual  concer t s 

wer e di r ect ed at  di f f er ent  pai r s of  such gr ades. 36  For  exampl e,  

one concer t  may be di r ect ed at  t hi r d and f our t h gr ade st udent s,  

                                                 
31 I d.  

32 I d.  

33 I d.  

34 I d.  

35 I d.   

36 Commi ssi on Deci s i on at  23 ( Fi ndi ng of  Fact  No.  85) .  
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whi l e anot her  concer t  may be di r ect ed t o sevent h and ei ght h 

gr ade st udent s.    

¶149 As wi t h t he Hi gh School  concer t s,  t he Mi ddl e School  

concer t s gener al l y f eat ur ed Mi l waukee Symphony' s f ul l  or chest r a;  

t he same t hr ee t ypes of  pr e- concer t  mat er i al s and docent  

i nst r uct i on wer e avai l abl e t o t eacher s upon r equest .   Concer t s  

wer e l i kewi se pr esent ed onl y dur i ng weekdays and dur i ng school  

hour s. 37   

¶150 As wi t h t he Hi gh School  concer t s,  t he Mi ddl e School  

concer t s wer e mar ket ed:   " 1)  t o pr esent  l i ve concer t s whi ch wi l l  

exci t e young peopl e and open t hem up t o a wor l d of  symphoni c 

musi c whi ch t hey wi l l  under st and and l ove[ ;  and]  2)  t o pr ovi de 

musi c speci al i st s and cl assr oom t eacher s wi t h pr ogr am t hemes,  

r el evant  cur r i cul um and ef f ect i ve r esour ces whi ch can be 

i nt egr at ed i nt o t he t ot al  l ear ni ng envi r onment . " 38   

¶151 Mi l waukee Symphony' s " Ki nder konzer t s wer e di r ect ed at  

ver y young chi l dr en ( ages 3- 8) . " 39  Ki nder konzer t s " consi st ed 

most l y of  t r adi t i onal  musi c f r om t he cl assi c  r eper t oi r e t hat  

woul d be appr opr i at e f or  young chi l dr en, "  but  al so i ncl uded 

popul ar  chi l dr en' s songs. 40  Each concer t  was or gani zed ar ound a 

                                                 
37 See R.  5,  Ex.  58 ( 1994- 95 Yout h Concer t s br ochur e)  

( i ndi cat i ng t hat  t he Mi ddl e School  concer t s wer e of f er ed at  
10: 30 a. m.  and 12: 30 p. m. ) ;  R.  5,  Ex.  27 ( 1994- 95 Hi gh School  
Concer t s or der  f or m)  ( i ndi cat i ng t hat  t he Hi gh School  concer t s 
wer e of f er ed at  10: 30 a. m.  and 12: 30 p. m. ) .  

38 R.  5,  Ex.  58 ( 1994- 95 Yout h Concer t s br ochur e) .  

39 Commi ssi on Deci s i on at  24 ( Fi ndi ng of  Fact  No.  88) .    

40 I d.    
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speci f i c  t heme t hat  i nf l uenced t he ent i r e per f or mance. 41  The 

t hemes wer e meant  t o " f aci l i t at e t he chi l dr en' s  l ear ni ng about  

t he musi c. " 42   

¶152 " Fami l i es t hat  subscr i bed t o t he Ki nder konzer t s 

r ecei ved advanced ' Ki nder ki t s, '  consi st i ng of  wr i t t en mat er i al s 

cont ai ni ng br i ef  descr i pt i ons of  t he musi c and t he composer s,  

l i s t s of  suggest ed act i v i t i es,  mat er i al s f or  par ent s t o r ead t o 

t hei r  chi l dr en r egar di ng t he musi c,  pi ct ur es and descr i pt i ons of  

or chest r a i nst r ument s,  and l i s t s of  suggest ed r eadi ngs. " 43  The 

Ki nder ki t s i ncl uded " Ki nder  Car ds, "  whi ch ar e car ds f eat ur i ng 

pi ct ur es of  and i nf or mat i on r el at i ng t o musi cal  i nst r ument s.   

Par ent s wer e r esponsi bl e f or  i nst r uct i on based on t hese 

mat er i al s. 44   

¶153 The Ki nder konzer t s of t en i ncl uded educat i onal  

act i v i t i es i n addi t i on t o t he concer t  i t sel f .   For  exampl e,  

concer t s have f eat ur ed a " Pet t i ng Zoo, "  i n whi ch t he chi l dr en 

wer e per mi t t ed t o t ouch t he musi cal  i nst r ument s t hat  t hey hear d 

dur i ng t he pr ecedi ng concer t . 45  Ot her  act i v i t i es  based on t he 

musi c pr esent ed i n t he concer t s wer e desi gned t o cr eat e an 

i nt er est  i n musi c among ver y young chi l dr en. 46  

                                                 
41 See i d.  at  25 ( Fi ndi ng of  Fact  No.  91) .  

42 I d.  

43 I d.  at  24- 25 ( Fi ndi ng of  Fact  No.  89) .  

44 I d.  

45 I d.  at  25 ( Fi ndi ng of  Fact  No.  90) .  

46 See i d.  ( Fi ndi ng of  Fact  No.  93) .  
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¶154 My exami nat i on of  t he r ecor d,  as set  f or t h i n t he 

pr ecedi ng di scussi on,  l eads me t o concl ude t hat  on a 

quant i t at i ve basi s t he educat i onal  at t r i but es of  t he Yout h 

Concer t s exceeded t he concer t s '  ent er t ai nment  at t r i but es.   

Ther ef or e,  under  t he Commi ssi on' s t est ,  t he Yout h Concer t s wer e 

not  " pr i mar i l y ent er t ai nment . "   Fur t her mor e,  as set  f or t h i n t he 

pr ecedi ng di scussi on,  t he r ecor d concl usi vel y est abl i shes t hat  

t he pr i mar y pur pose of  Mi l waukee Symphony i n cr eat i ng and 

pr esent i ng t he Yout h Concer t s was educat i onal .   Accor di ngl y,  

under  ei t her  r easonabl e i nt er pr et at i on of  Wi s.  St at .  

§ 77. 52( 2) ( a) 2. ,  admi ssi ons t o t he Yout h Concer t s ar e not  

t axabl e.    

¶155 Al t hough,  I  nor mal l y woul d def er  t o t he Commi ssi on' s 

appl i cat i on of  i t s  own i nt er pr et at i on of  Wi s.  St at .  

§ 77. 52( 2) ( a) 2. ,  I  cannot  do so her e because t he Commi ssi on' s 

concl usi on t hat  t he Yout h Concer t s ar e pr i mar i l y ent er t ai nment  

i s based on f act ual  f i ndi ngs t hat  ar e not  suppor t ed by cr edi bl e 

and subst ant i al  evi dence i n t he r ecor d.   See Town of  Bar t on v.  

Di v.  of  Hear i ngs & Appeal s,  2002 WI  App 169,  ¶7,  256 Wi s.  2d 

628,  649 N. W. 2d 293 ( expl ai ni ng t hat  we wi l l  af f i r m an agency' s 

f act ual  det er mi nat i on t hat  i s suppor t ed by cr edi bl e and 

subst ant i al  evi dence) .    

¶156 Fi r st ,  t he Commi ssi on sai d,  " Never  wer e [ t he]  concer t  

audi ences asked i f  t hey had l ear ned anyt hi ng f r om t he [ Mi l waukee 

Symphony]  concer t s,  or  how [ Mi l waukee Symphony]  coul d i mpr ove 

t he educat i onal  val ue of  i t s  concer t s. " 47  Thi s asser t i on i s 

                                                 
47 I d.  at  65 ( emphasi s added) .  
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di r ect l y cont r adi ct ed by t he quest i onnai r es t hat  wer e sent  t o 

t he t eacher s who wer e par t  of  t he Yout h Concer t  audi ences. 48  I n 

addi t i on t o t hat  cont r adi ct or y evi dence,  t her e i s no subst ant i al  

and cr edi bl e t est i mony i n t he r ecor d t o suppor t  t he Commi ssi on' s 

st at ement  t hat  t he Yout h Concer t  audi ences wer e never  asked 

about  t he educat i onal  i mpact  of  t he concer t s.  

¶157 Second,  t he Commi ssi on sai d,  " [ Mi l waukee Symphony]  had 

no st r uct ur ed i nst r uct i onal  cur r i cul um or  speci f i c  i nst r uct i onal  

cour se .  .  .  and no ski l l  or  knowl edge was obt ai ned or  devel oped 

by at t endi ng concer t s. " 49  Thi s asser t i on i s cont r adi ct ed by t he 

educat i onal ,  i nst r uct i onal  mat er i al s t hat  accompani ed t he 

pr ogr ams,  " Amer i can Hi st or y Thr ough Musi c, "  " The Cut t i ng Edge, "  

" The Sci ence of  Sound, "  " Kal ei doscope"  and " The Pet t i ng Zoo. "   

Agai n,  wi t h r egar d t o t he Yout h Concer t s,  t her e i s no 

subst ant i al  and cr edi bl e evi dence t o suppor t  t he Commi ssi on' s 

st at ement  t hat  no ski l l  or  knowl edge was acqui r ed.   Even t he 

ver y young chi l dr en who at t ended concer t s,  and t hen par t i c i pat ed 

i n t he Pet t i ng Zoo,  wer e l ear ni ng whi ch sounds came f r om whi ch 

i nst r ument s as t hey came on st age and t ouched a v i ol i n,  a 

t r umpet  or  some ot her  i nst r ument  t hat  had been pl ayed dur i ng t he 

concer t .    

¶158 Thi r d,  t he Commi ssi on st at ed,  " Ther e i s no di r ect  or  

concr et e cor r el at i on bet ween at t endi ng a concer t  and l ear ni ng. " 50  

Thi s i s an unr easonabl e st at ement  t hat  shows ei t her  a l ack of  

                                                 
48 See R.  5. ,  Ex.  39 ( Mi l waukee Symphony quest i onnai r es) .  

49 Commi ssi on Deci s i on at  58 ( emphasi s added) .  

50 I d.  ( emphasi s added) .  



No.   2008AP1684. pdr  

 

21 
 

knowl edge about  c l assi cal  musi c or  a mi sper cept i on of  what  i s 

meant  by l ear ni ng.   To be educat ed i n t he appr eci at i on of  musi c 

i s one of  t he pi l l ar s of  a c l assi cal  educat i on.   As I gor  

St r avi nsky expl ai ned when speaki ng of  t he wor k of  c l assi cal  

composer ,  Rober t  Schumann,  " ' Schumann i s t he composer  of  

chi l dhood .  .  .  because chi l dr en l ear n some of  t hei r  f i r st  musi c 

i n hi s mar vel ous pi ano al bums. ' "   The Hought on Mi f f l i n 

Di ct i onar y of  Bi ogr aphy 1367 ( 2003)  ( quot i ng I gor  St r avi nsky,  

Themes and Concl usi ons ( 1972) ) .   

¶159 Accor di ngl y,  I  concl ude t hat  t he Commi ssi on er r ed i n 

i t s appl i cat i on of  Wi s.  St at .  § 77. 52( 2) ( a) 2.  t o t he Yout h 

Concer t s because:   ( 1)  i t  appl i ed § 77. 52( 2) ( a) 2.  based on 

f act ual  f i ndi ngs f or  whi ch t her e i s not  subst ant i al  and cr edi bl e 

evi dence i n t he r ecor d;  ( 2)  i t  appl i ed § 77. 52( 2) ( a) 2.  wi t hout  

consi der at i on of  t he ext ensi ve r ecor d i n r egar d t o t he 

educat i onal  at t r i but es of  t he Yout h Concer t s;  and ( 3)  i t  appl i ed 

§ 77. 52( 2) ( a) 2.  based on er r oneous,  pr econcei ved not i ons about  

t he nat ur e of  musi c i n r egar d t o t he educat i on of  chi l dr en,  f or  

whi ch t her e i s absol ut el y no suppor t  of  any t ype i n t he r ecor d.   

Accor di ngl y,  I  concl ude t hat  t he Yout h Concer t s ar e not  

pr i mar i l y ent er t ai nment  event s,  but  r at her ,  t hey ar e educat i onal  

event s,  wher ei n t he sal e of  admi ssi on t i cket s ar e not  t axabl e 

under  § 77. 52( 2) ( a) 2. 51    

                                                 
51 The Commi ssi on' s br i ef  al so r el i es on Wi sconsi n 

Admi ni st r at i ve Code § Tax 11. 65( 1)  ( Sept .  2006) ,  whi ch addr esses 
admi ssi on t i cket  sal es t hat  ar e t axabl e.   The admi ni st r at i ve 
r ul e gi ves as exampl es of  t axabl e t i cket  sal es,  " admi ssi ons t o 
movi es,  bal l et s,  musi cal  and dance per f or mances,  bal l  games,  
campgr ounds,  c i r cuses,  car ni val s,  pl ays,  hockey games,  i ce 
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I I I .   CONCLUSI ON 

¶160 I  concur  wi t h t he concl usi on r eached by t he maj or i t y 

opi ni on t hat  t i cket s t o Mi l waukee Symphony' s Cl assi cal  and Pops 

Concer t s ar e t axabl e under  Wi s.  St at .  § 77. 52( 2) ( a) 2.   However ,  

because I  concl ude t hat  t he Yout h Concer t s ar e not  pr i mar i l y 

ent er t ai nment  wi t hi n t he meani ng of  § 77. 52( 2) ( a) 2. ,  I  al so 

concl ude t hat  t he Yout h Concer t s ar e not  t axabl e event s 

                                                                                                                                                             
shows,  f ai r s,  snowmobi l e and aut omobi l e r aces,  and pl easur e 
t our s or  cr ui ses. "   § Tax 11. 65( 1) ( a) .  

Ther e i s a t ensi on bet ween a l i t er al  r eadi ng of  § Tax 
11. 65( 1) ,  wher ei n t he exampl es of  t axabl e event s ar e st at ed i n 
r at her  absol ut e t er ms,  and t he Commi ssi on' s i nt er pr et at i on of  
Wi s.  St at .  § 77. 52( 2) ( a) 2.  as t axi ng admi ssi ons t o event s t hat  
ar e " pr i mar i l y"  amusement ,  ent er t ai nment ,  at hl et i c,  or  
r ecr eat i onal .   However ,  I  not e t hat  an admi ni st r at i ve r ul e 
cannot  exceed t he scope of  t he st at ut e,  see Onei da Count y v.  
Conver se,  180 Wi s.  2d 120,  125,  508 N. W. 2d 416 ( 1993) ,  and t hat  
t he Commi ssi on i s t he f i nal  ar bi t er  of  t he meani ng of  t axat i on 
st at ut es,  subj ect  onl y t o j udi c i al  r evi ew,   Gi l ber t  v.  DOR,  2001 
WI  App 153,  ¶9,  246 Wi s.  2d 734,  633 N. W. 2d 218.   Wi s.  St at .  
§ 73. 01( 4) .   Accor di ngl y,  I  have no need t o addr ess t he r ul e 
because I  have empl oyed t he Commi ssi on' s i nt er pr et at i on of  
§ 77. 52( 2) ( a) 2.  i n t he above di scussi on.  
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t her eunder .    Accor di ngl y,  I  di ssent  f r om t hat  por t i on of  t he 

maj or i t y opi ni on t hat  deci des t hat  t he sal e of  t i cket s t o Yout h 

Concer t s ar e subj ect  t o sal es t ax under  § 77. 52( 2) ( a) 2.     

¶161 I  am aut hor i zed t o st at e t hat  Just i ce MI CHAEL J.  

GABLEMAN j oi ns t hi s concur r ence/ di ssent .  
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