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REVI EW of  a deci s i on of  t he cour t  of  appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.   Thi s  i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s1 i n a case ar i s i ng f r om t he 

deat h of  sevent een- year - ol d Tanya S.  ( Tanya)  f r om a dr ug 

over dose.   Pat r i ck R.  Pat t er son ( Pat t er son)  chal l enges hi s 

convi ct i ons i n connect i on wi t h her  deat h f or  f i r st - degr ee 

r eckl ess homi ci de by del i ver y of  a cont r ol l ed subst ance cont r ar y  

t o Wi s.  St at .  § 940. 02( 2) ( a)  ( 2007- 08) 2 and cont r i but i ng t o t he 

del i nquency of  a chi l d wi t h deat h as a consequence cont r ar y t o 

                                                 
1 St at e v.  Pat t er son,  2009 WI  App 161,  321 Wi s.  2d 752,  776 N. W. 2d 602.  
 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007- 08 
ver s i on unl ess ot her wi se i ndi cat ed.  
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Wi s.  St at .  § 948. 40( 1) ,  ( 4) ( a) . 3  Af t er  a j ur y convi ct ed hi m of  

bot h of f enses,  Pat t er son moved t he Juneau Count y Ci r cui t  Cour t ,  

t he Honor abl e Char l es A.  Pol l ex pr esi di ng,  f or  post convi ct i on 

r el i ef ,  whi ch t he ci r cui t  cour t  deni ed as t o t hese of f enses.   

The cour t  of  appeal s af f i r med t he j ur y ver di ct  and t he ci r cui t  

cour t ' s  deni al  of  post convi ct i on r el i ef .    

¶2 We addr ess f our  i ssues i n our  r evi ew:    

-   Fi r st ,  whet her  t he puni shment s f or  f i r st - degr ee r eckl ess 

homi ci de by del i ver y of  a cont r ol l ed subst ance and cont r i but i ng 

t o t he del i nquency of  a chi l d wi t h deat h as a consequence ar e 

mul t i pl i c i t ous when bot h convi ct i ons ar i se f r om t he same deat h.    

-   Second,  whet her  a def endant  may be convi ct ed of  

cont r i but i ng t o t he del i nquency of  a sevent een- year - ol d when t he 

r el evant  st at ut e' s def i ni t i on of  " chi l d"  pr ovi des an except i on 

f or  pur poses of  pr osecut i ng a per son who i s over  sevent een. 4   

-   Thi r d,  whet her  a j ur y i nst r uct i on f or  f i r st - degr ee 

r eckl ess homi ci de by del i ver y of  a cont r ol l ed subst ance was 

er r oneous because t he way t he i nst r uct i on was wor ded al l egedl y 

al l owed t he j ur y  t o f i nd gui l t  based on a mer e al l egat i on r at her  

t han pr oof  beyond a r easonabl e doubt .    

                                                 
3 Pat t er son was al so char ged wi t h f our  count s of  del i ver y of  a cont r ol l ed 
subst ance,  Oxycodone,  t o Tanya and t hr ee ot her s.   These char ges ar e not  at  
i ssue i n t hi s appeal .  
4 See Wi s.  St at .  §§ 948. 01( 1) ,  948. 40( 1) .   Sect i on 948. 01( 1)  pr ovi des:   
" ' Chi l d'  means a per son who has not  at t ai ned t he age of  18 year s,  except  t hat  
f or  pur poses of  pr osecut i ng a per son who i s al l eged t o have v i ol at ed a st at e 
or  f eder al  cr i mi nal  l aw,  ' chi l d'  does not  i nc l ude a per son who has at t ai ned 
t he age of  17 year s. "   Sect i on 948. 40( 1)  pr ovi des:   " No per son may 
i nt ent i onal l y  encour age or  cont r i but e t o t he del i nquency of  a chi l d. "  
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-   Four t h,  whet her  Pat t er son i s ent i t l ed t o a new t r i al  

because of  c l ai med pr osecut or i al  mi sconduct  st emmi ng f r om t he 

pr osecut or ' s use of  ot her  wi t nesses'  st at ement s and t est i mony i n 

a manner  pr ohi bi t ed by Hasel t i ne. 5 

 ¶3 We af f i r m t he cour t  of  appeal s f or  t he r easons s t at ed 

bel ow.   I n r esponse t o Pat t er son' s f i r st  c l ai m,  we hol d t hat  

convi ct i ons f or  bot h f i r st - degr ee r eckl ess homi ci de by del i ver y  

of  a cont r ol l ed subst ance and cont r i but i ng t o t he del i nquency of  

a chi l d wi t h deat h as a consequence ar e not  mul t i pl i c i t ous 

because,  i n l i ght  of  t he f our - par t  anal ysi s out l i ned i n St at e v.  

Davi son,  2003 WI  89,  ¶50,  263 Wi s.  2d 145,  666 N. W. 2d 1,  we 

concl ude t hat  t he l egi s l at ur e i nt ended t o per mi t  mul t i pl e 

puni shment s f or  t hese of f enses.   On t hi s i ssue,  we af f i r m t he 

cour t  of  appeal s,  but  on di f f er ent  gr ounds. 6  We concl ude t hat  

t he convi ct i ons ar e not  mul t i pl i c i t ous because cont r i but i ng t o 

t he del i nquency of  a chi l d wi t h deat h as a consequence i s not  a 

" t ype of  cr i mi nal  homi ci de"  f or  pur poses of  Wi s.  St at .  

§ 939. 66( 2) ,  and f ur t her  concl ude t hat  t he l egi s l at ur e i nt ended 

t o per mi t  cumul at i ve puni shment s f or  t hat  of f ense and f i r st -

degr ee r eckl ess homi ci de by del i ver y of  a cont r ol l ed subst ance.     

                                                 
5 I n Hasel t i ne,  t he cour t  of  appeal s hel d t hat  " [ n] o wi t ness,  exper t  or  
ot her wi se,  shoul d be per mi t t ed t o gi ve an opi ni on t hat  anot her  ment al l y  and 
physi cal l y  compet ent  wi t ness i s  t el l i ng t he t r ut h. "   St at e v.  Hasel t i ne,  120 
Wi s.  2d 92,  96,  352 N. W. 2d 673 ( Ct .  App.  1984) .   
 
6 The cour t  of  appeal s hel d t hat  t he char ges ar e not  mul t i pl i c i t ous,  but  i t s  
hol di ng was based on an i mpr oper  r eadi ng of  Davi son.   Pat t er son,  321 
Wi s.  2d 752,  ¶12 ( c i t i ng Davi son,  263 Wi s.  2d 145,  ¶¶65- 67) .   I n i t s  
deci s i on,  t he cour t  of  appeal s r easoned t hat ,  based on Davi son,  Wi s.  St at .  
§ 939. 66 does not  pr ohi bi t  convi ct i on of  bot h t he char ged cr i me and a l esser -
i ncl uded of f ense when bot h of f enses ar e char ged.   Pat t er son,  321 Wi s.  2d 752,  
¶12.   We di sagr ee f or  t he r easons set  f or t h bel ow.  
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¶4 Regar di ng t he second i ssue,  we hol d t hat  Wi s.  St at .  

§ 948. 40( 1)  pr oscr i bes cont r i but i ng t o t he del i nquency of  any 

chi l d under  t he age of  ei ght een,  and t hus Pat t er son' s convi ct i on 

was pr oper .   Our  i nt er pr et at i on of  Wi s.  St at .  § 948. 40( 1)  i s 

i nf or med by t he pl ai n l anguage and l egi s l at i ve hi st or y of  t he 

def i ni t i on of  " chi l d"  i n Wi s.  St at .  § 948. 01( 1) ,  whi ch excl udes 

t hose over  sevent een onl y f or  t he " pur poses of  pr osecut i ng"  such 

per son.    

¶5 Thi r d,  we concl ude t hat  t he j ur y i nst r uct i on f or  

f i r st - degr ee r eckl ess homi ci de by del i ver y of  a cont r ol l ed 

subst ance was not  er r oneous because t he j ur y was pr oper l y 

advi sed t hat  t he bur den of  pr ovi ng al l  el ement s of  t he cr i me 

beyond a r easonabl e doubt  r est ed on t he St at e.   Pat t er son' s 

c l ai m t hat  t he wor di ng of  t he f our t h el ement  of  t hat  cr i me 

al l owed t he j ur y t o convi ct  hi m based on al l egat i ons al one i s 

not  r easonabl e,  especi al l y when one l ooks at  t he j ur y 

i nst r uct i ons as a whol e.    

¶6 Four t h,  t her e was no pr osecut or i al  mi sconduct  

war r ant i ng a new t r i al  because t he si ngl e Hasel t i ne v i ol at i on i n 

t he seven- day t r i al  i n t hi s case di d not  " so i nf ect [ ]  t he t r i al  

wi t h unf ai r ness as t o make t he r esul t i ng convi ct i on a deni al  of  

due pr ocess. "   St at e v.  Neuser ,  191 Wi s.  2d 131,  136,  528 

N. W. 2d 49 ( Ct .  App.  1995) .   We t her ef or e af f i r m t he deci s i on of  

t he cour t  of  appeal s.   

I .  BACKGROUND 

¶7 For  t he pur poses of  t hi s appeal ,  t he f act s of  t hi s 

case ar e undi sput ed.   At  t he hear t  of  t hi s case i s t he deat h of  
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Tanya,  at  t he age of  sevent een,  f r om an over dose of  Oxycodone,  a 

pr escr i pt i on pai n medi cat i on.   Tanya spent  t he ni ght  of  May 2,  

2003,  wi t h her  boyf r i end,  Pat t er son.   Over  t he cour se of  t hat  

eveni ng,  Pat t er son and Tanya bot h used Oxycodone.   Sever al  

peopl e who vi s i t ed Pat t er son at  hi s home t hat  ni ght  t est i f i ed 

t hat  Pat t er son gave Tanya Oxycodone pi l l s ,  whi ch she i ngest ed.   

The next  mor ni ng,  Pat t er son and hi s mot her ,  wi t h whom Pat t er son 

l i ved,  awoke t o f i nd Tanya unconsci ous.   Emer gency medi cal  

per sonnel  wer e unabl e t o r evi ve Tanya,  and she was t aken t o t he 

hospi t al ,  wher e she was pr onounced dead.   Af t er  an aut opsy and a 

t oxi col ogi cal  anal ysi s,  t he cor oner  det er mi ned t hat  t he cause of  

deat h was dr ug i ngest i on,  speci f i cal l y,  Oxycodone.    

¶8 On Febr uar y 13,  2004,  Pat t er son was char ged wi t h t wo 

count s of  del i ver y of  a schedul e I I  cont r ol l ed subst ance,  namel y 

Oxycodone,  i n v i ol at i on of  Wi s.  St at .  § 961. 41( 1) ( a) ,  f i r st -

degr ee r eckl ess homi ci de by del i ver y of  a cont r ol l ed subst ance 

i n v i ol at i on of  Wi s.  St at .  § 940. 02( 2) ( a) ,  and encour agi ng or  

cont r i but i ng t o t he del i nquency of  a chi l d r esul t i ng i n deat h i n 

v i ol at i on of  Wi s.  St at .  § 948. 40( 1) ,  ( 4) ( a) .   I n an amended 

cr i mi nal  compl ai nt ,  Pat t er son was al so char ged wi t h t wo 

addi t i onal  count s of  del i ver y  of  a cont r ol l ed subst ance i n 

v i ol at i on of  Wi s.  St at .  § 961. 41( 1) ( a) ,  f or  del i ver i ng Oxycodone 

t o t wo ot her s on t he ni ght  of  May 2,  2003.    

¶9 Af t er  a seven- day j ur y t r i al  i n Juneau Count y Ci r cui t  

Cour t ,  t he Honor abl e Char l es A.  Pol l ex pr esi di ng,  t he j ur y  

acqui t t ed Pat t er son of  one count  of  del i ver y of  a cont r ol l ed 

subst ance and f ound Pat t er son gui l t y of  al l  ot her  char ges.   
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Pat t er son moved t he ci r cui t  cour t  f or  post convi ct i on r el i ef .   

Fi r st ,  Pat t er son ar gued t hat  count  f our ,  cont r i but i ng t o t he 

del i nquency of  a mi nor  r esul t i ng i n deat h,  shoul d be di smi ssed 

due t o i nsuf f i c i ent  evi dence.   Speci f i cal l y,  Pat t er son al l eged 

t hat  t he St at e f ai l ed t o pr ove t he f i r st  el ement  of  Wi s.  St at .  

§ 948. 40 because Tanya was sevent een at  t he t i me and t hus not  a 

" chi l d"  as t hat  t er m i s used i n t he st at ut e. 7  Second,  Pat t er son 

sought  di smi ssal  of  t he cont r i but i ng t o t he del i nquency of  a 

mi nor  and del i ver y of  a cont r ol l ed subst ance count s as 

mul t i pl i c i t ous,  ar gui ng t hat  bot h ar e l esser  i ncl uded of f enses 

of  f i r st - degr ee r eckl ess homi ci de by del i ver y of  a cont r ol l ed 

subst ance.   Thi r d,  Pat t er son ar gued t hat  count  t hr ee,  f i r st -

degr ee r eckl ess homi ci de by del i ver y of  a cont r ol l ed subst ance,  

must  be di smi ssed because a j ur y i nst r uct i on was er r oneous.   The 

ci r cui t  cour t  gr ant ed Pat t er son' s mot i on t o di smi ss count  t wo 

f or  del i ver y of  Oxycodone t o Tanya because i t  i s  a l esser  

i ncl uded of f ense of  count  t hr ee,  r eckl ess homi c i de by del i ver y  

of  Oxycodone,  and deni ed al l  of  Pat t er son' s ot her  c l ai ms f or  

r el i ef .   

¶10 Pat t er son appeal ed,  and t he cour t  of  appeal s af f i r med 

t he ci r cui t  cour t ' s  j udgment  of  convi ct i on and or der  denyi ng 

Pat t er son' s mot i ons f or  post convi ct i on r el i ef .   Pat t er son,  321 

Wi s.  2d 752,  ¶1.   Regar di ng Pat t er son' s mul t i pl i c i t y c l ai m,  t he 

cour t  of  appeal s hel d t hat  t he puni shment s f or  bot h f i r st - degr ee 

                                                 
7 I n t hat  c l ai m,  Pat t er son al so ar gued ( 1)  i nef f ect i ve assi st ance of  t r i al  
counsel  f or  f ai l i ng t o r ai se t he i ssue dur i ng t r i al ,  and ( 2)  t hat  hi s 
convi ct i on was based on i nsuf f i c i ent  evi dence because,  even v i ewi ng t he 
evi dence i n t he l i ght  most  f avor abl e t o t he St at e,  Tanya never  " possessed"  
Oxycodone.   Pat t er son does not  r ai se t hese i ssues on appeal .  
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r eckl ess homi ci de by del i ver y of  a cont r ol l ed subst ance and 

cont r i but i ng t o t he del i nquency of  a chi l d wi t h deat h as a 

consequence ar e not  mul t i pl i c i t ous because an anal ysi s of  t he 

r el evant  f act or s r eveal s a l egi s l at i ve i nt ent  t o per mi t  

convi ct i ons f or  bot h of f enses.   I d.   I n par t  t he cour t  of  

appeal s r el i ed on Davi son,  263 Wi s.  2d 145,  and i nt er pr et ed t hat  

case t o pr ovi de t hat  Wi s.  St at .  § 939. 66 does not  show a cl ear  

l egi s l at i ve i nt ent  t o bar  mul t i pl e convi ct i ons f or  l esser  

i ncl uded of f enses when bot h of f enses ar e char ged.   Pat t er son,  

321 Wi s.  2d 752,  ¶¶10- 12.   I n addr essi ng Pat t er son' s c l ai m t hat  

Wi s.  St at .  § 948. 40( 1)  does not  appl y t o chi l dr en over  

sevent een,  t he cour t  of  appeal s exami ned t he r el evant  st at ut or y 

def i ni t i ons and concl uded t hat  sevent een- year - ol ds ar e except ed 

f r om t he def i ni t i on of  " j uveni l e"  onl y f or  t he " pur pose[ ]  of  

i nvest i gat i ng or  pr osecut i ng"  such per son.   Pat t er son,  321 

Wi s.  2d 752,  ¶29.   I n r esponse t o Pat t er son' s j ur y i nst r uct i on 

c l ai m,  t he cour t  of  appeal s hel d t hat ,  v i ewi ng t he i nst r uct i ons 

as a whol e,  t he use of  t he wor d " al l eged"  i n t he f our t h el ement  

of  t he char ge of  f i r st - degr ee r eckl ess homi ci de by del i ver y of  a 

cont r ol l ed subst ance onl y r ef er s back t o t he f i r st  el ement  and 

t hus does not  i mpr oper l y r el i eve t he St at e of  i t s  bur den of  

pr oof .   I d. ,  ¶32.   On Pat t er son' s pr osecut or i al  mi sconduct  

c l ai m,  t he cour t  of  appeal s hel d t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on i n denyi ng Pat t er son' s 
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mot i on f or  a mi st r i al  because t he pr osecut or ' s s i ngl e i mpr oper  

quest i on di d not  r esul t  i n an unf ai r  t r i al . 8  I d. ,  ¶37.    

I I .  ANALYSI S 

¶11 Pat t er son chal l enges sever al  aspect s of  hi s t r i al  and 

convi ct i on.   We agr ee wi t h t he cour t  of  appeal s '  deci s i on t o 

af f i r m t he ci r cui t  cour t ' s  j udgment  of  convi ct i on and deni al  of  

post convi ct i on r el i ef ,  t hough i n par t  on di f f er ent  gr ounds.   We 

wi l l  addr ess each of  Pat t er son' s c l ai ms i n t he or der  deci ded by 

t he cour t  of  appeal s and as out l i ned above.    

A.  Pat t er son' s Mul t i pl i c i t y Cl ai m 

¶12 A mul t i pl i c i t y c l ai m pr esent s a quest i on of  l aw t hat  

i s " subj ect  t o i ndependent  appel l at e r evi ew. "   St at e v.  

Mul t al er ,  2002 WI  35,  ¶52,  252 Wi s.  2d 54,  643 N. W. 2d 437.   

Mul t i pl i c i t y c l ai ms ar e anal yzed under  a t wo- par t  t est .   Fi r st ,  

pur suant  t o t he Bl ockbur ger  el ement s- onl y t est ,  t hi s cour t  

exami nes whet her  t he of f enses ar e i dent i cal  i n l aw and f act .   

I d.   Second,  t hi s cour t  t ur ns t o whet her  t he l egi s l at ur e 

i nt ended mul t i pl e puni shment s f or  t he conduct  and of f enses at  

i ssue.   I d.   

¶13 Pat t er son ar gues t hat  t he l egi sl at ur e di d not  i nt end 

t o per mi t  mul t i pl e convi ct i ons f or  r eckl ess homi ci de by del i ver y  

of  a cont r ol l ed subst ance and cont r i but i ng t o t he del i nquency of  

a chi l d wi t h deat h as a consequence f or  t he same act .   See Wi s.  

                                                 
8 The cour t  of  appeal s al so addr essed t he c l ai m r ai sed i n Pat t er son' s 
post convi ct i on mot i on t hat  t he St at e f ai l ed t o pr ove t hat  Tanya " possessed"  
Oxycodone and hel d t hat  t her e was suf f i c i ent  evi dence.   Pat t er son,  321 
Wi s.  2d 752,  ¶26.   Pat t er son di d not  r ai se t hat  i ssue i n hi s pet i t i on f or  
r evi ew t o t hi s cour t .  
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St at .  §§ 940. 02( 2) ( a) ,  948. 40( 1) ,  ( 4) ( a) . 9  Whi l e Pat t er son 

concedes t hat  t he st at ut es ar e not  i dent i cal  i n l aw or  f act ,  he 

ar gues t hat  t he l egi s l at ur e i nt ended t o pr ohi bi t  mul t i pl e 

convi ct i ons,  and t hus mul t i pl e convi ct i ons v i ol at e due pr ocess.   

I n suppor t  he cont ends t hat  t he pl ai n l anguage and l egi s l at i ve 

hi st or y of  Wi s.  St at .  § 939. 66( 2)  shows a c l ear  l egi s l at i ve 

i nt ent  t o pr ohi bi t  convi ct i on of  a homi ci de of f ense and a l esser  

i ncl uded t ype of  homi ci de.   Fur t her ,  Pat t er son asser t s t hat  

§ 948. 40( 1) ,  ( 4) ( a)  i s a l ess ser i ous t ype of  homi ci de t han 

§ 940. 02( 2) ( a)  because t hey r equi r e pr oof  t hat  t he def endant  

caused a deat h and i mpose a l esser  penal t y t han f i r st - degr ee 

r eckl ess homi ci de.   Pat t er son cont ends t hat  homi ci de st at ut es 

ar e l ocat ed t hr oughout  t he st at ut es and t hat  Wi s.  St at .  

§ 948. 40( 1) ,  ( 4) ( a)  i s one such exampl e.   I n r esponse t o t he 

cour t  of  appeal s '  hol di ng,  Pat t er son ar gues t hat  Davi son does 

not  cont r ol  because t hi s cour t  l i mi t ed i t s i nt er pr et at i on of  

Wi s.  St at .  § 939. 66 t o subsect i on ( 2m)  whi ch appl i es t o bat t er y 

of f enses.       

                                                 
9 Cont r i but i ng t o t he del i nquency of  a chi l d.   ( 1)  No 
per son may i nt ent i onal l y encour age or  cont r i but e t o 
t he del i nquency of  a chi l d.  Thi s subsect i on i ncl udes 
i nt ent i onal l y encour agi ng or  cont r i but i ng t o an act  by 
a chi l d under  t he age of  10 whi ch woul d be a 
del i nquent  act  i f  commi t t ed by a chi l d 10 year s of  age 
or  ol der .  .  .  .   

( 4)  A per son who vi ol at es t hi s sect i on i s gui l t y of  a 
Cl ass A mi sdemeanor ,  except :  ( a)  I f  deat h i s a 
consequence,  t he per son i s  gui l t y of  a Cl ass D 
f el ony .  .  .  .  

Wi s.  St at .  § 948. 40( 1) ,  ( 4) ( a) .  
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¶14 The St at e' s ar gument  i s t wof ol d.   Fi r st ,  t he St at e 

ar gues t hat ,  based on t hi s cour t ' s  i nt er pr et at i on of  Wi s.  St at .  

§ 939. 66 i n Davi son,  t he l esser  i ncl uded of f enses pr ovi s i on does 

not  pr ohi bi t  mul t i pl e convi ct i ons when bot h of f enses ar e 

char ged.   Addi t i onal l y,  t he St at e ar gues t hat  i n any event  Wi s.  

St at .  § 939. 66( 2)  does not  pr ohi bi t  t he convi ct i ons her e because 

Wi s.  St at .  § 948. 40( 1) ,  ( 4) ( a)  i s not  a " t ype of  cr i mi nal  

homi ci de. "    

¶15 Bef or e del v i ng i nt o t he subst ance of  Pat t er son' s 

mul t i pl i c i t y c l ai m,  we wi l l  addr ess t he appr opr i at e f r amewor k 

f or  anal yzi ng such cl ai ms.   Under  t he Wi sconsi n Const i t ut i on,  

mul t i pl e puni shment s may not  be i mposed f or  char ges t hat  ar e 

i dent i cal  i n l aw and f act  unl ess t he l egi s l at ur e i nt ended t o 

i mpose such puni shment s.   Davi son,  263 Wi s.  2d 145,  ¶¶30- 32;  

St at e v.  Lechner ,  217 Wi s.  2d 392,  401- 02,  576 N. W. 2d 912 

( 1998) .   Ther ef or e,  t he " el ement s- onl y"  t est ,  t o det er mi ne 

whet her  char ges ar e i dent i cal  i n l aw and f act ,  i s  t he f i r st  

pr ong of  a mul t i pl i c i t y anal ysi s.   Mul t al er ,  252 Wi s.  2d 54,  

¶52.   The el ement s- onl y t est  det er mi nes t he pr esumpt i on under  

whi ch t he anal ysi s of  t he second pr ong i s t o be conduct ed.   

Davi son,  263 Wi s.  2d 145,  ¶¶43- 45.   Of f enses wi t h el ement s 

i dent i cal  i n l aw and f act  est abl i sh a pr esumpt i on t hat  t he 

l egi s l at ur e di d not  i nt end t o per mi t  mul t i pl e puni shment s.   I d. ,  

¶43.   Of f enses wi t h el ement s t hat  di f f er  i n l aw or  f act  

est abl i sh a pr esumpt i on t hat  t he l egi s l at ur e di d i nt end t o 

per mi t  mul t i pl e puni shment s.   I d. ,  ¶44.     
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¶16 Regar dl ess of  t he out come of  t he el ement s- onl y t est ,  

t he cour t  pr oceeds t o t he second pr ong t o di scer n l egi s l at i ve 

i nt ent .   I d. ,  ¶¶43- 45.   Oper at i ng under  t he pr esumpt i on 

est abl i shed under  t he f i r st  pr ong,  t he cour t  t hen pr oceeds i n a 

f our - f act or  anal ysi s t o det er mi ne whet her  t he l egi s l at ur e 

i nt ended t o per mi t  mul t i pl e puni shment s f or  t he of f enses i n 

quest i on.   I d. ,  ¶50.   Thi s cour t  exami nes ( 1)  al l  r el evant  

st at ut or y l anguage,  ( 2)  t he l egi s l at i ve hi st or y  and cont ext  of  

t he st at ut es,  ( 3)  t he nat ur e of  t he pr oscr i bed conduct ,  and ( 4)  

t he appr opr i at eness of  mul t i pl e puni shment s f or  t he def endant ' s  

conduct .   I d.   Even i f  t he pl ai n l anguage of  t he r el evant  

st at ut es i s unambi guous,  i n addr essi ng a mul t i pl i c i t y c l ai m we 

pr oceed t hr ough al l  f our  f act or s.   St at e v.  Gr ayson,  172 

Wi s.  2d 156,  161,  493 N. W. 2d 23 ( 1992) .  

¶17 We now t ur n t o t he st at ut es at  i ssue i n t hi s case.   

Fi r st ,  under  t he el ement s- onl y t est ,  f i r st - degr ee r eckl ess 

homi ci de by del i ver y of  a cont r ol l ed subst ance and cont r i but i ng 

t o t he del i nquency of  a chi l d wi t h deat h as a consequence ar e 

not  i dent i cal  i n l aw and f act . 10  Bot h par t i es acknowl edge t hat  

t he of f enses ar e not  i dent i cal  i n l aw or  f act .   To pr ovi de j ust  

                                                 
10 The el ement s of  f i r s t - degr ee r eckl ess homi ci de by del i ver y of  a cont r ol l ed 
subst ance ar e t hat  t he def endant  del i ver ed a cont r ol l ed subst ance t o t he 
v i ct i m;  t hat  t he v i ct i m used t he subst ance t hat  t he def endant  del i ver ed;  and 
t hat  t he def endant  knew or  bel i eved t hat  t he subst ance was t he cont r ol l ed 
subst ance t hat  was del i ver ed.   Wi s.  St at .  § 940. 02( 2) ( a) ;  see Wi s JI ——
Cr i mi nal  1021.    
The el ement s of  cont r i but i ng t o t he del i nquency of  a chi l d wher e deat h i s  a 
consequence ar e t hat  t he chi l d was under  t he age of  18 year s;  t hat  t he 
def endant  i nt ent i onal l y  encour aged or  cont r i but ed t o t he del i nquency of  t hat  
chi l d;  and t hat  deat h was a consequence of  encour agi ng or  cont r i but i ng t o t he 
del i nquency of  t hat  chi l d.   Wi s.  St at .  § 948. 40( 1) ,  ( 4) ( a) ;  see Wi s JI ——
Cr i mi nal  2170A.   
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one di f f er ence,  cont r i but i ng t o t he del i nquency of  a chi l d wi t h 

deat h as a consequence r equi r es t hat  a chi l d be i nvol ved,  

wher eas r eckl ess homi ci de by del i ver y of  a cont r ol l ed subst ance 

appl i es t o bot h chi l dr en and adul t s.   Compar e Wi s.  St at .  

§ 940. 02( 2) ( a) ,  wi t h Wi s.  St at .  § 948. 40( 1) ,  ( 4) ( a) .   Thus,  we 

pr oceed pr esumi ng t hat  t he l egi s l at ur e i nt ended t o per mi t  

puni shment  under  Wi s.  St at .  §§ 940. 02( 2) ( a) ,  948. 40( 1) ,  ( 4) ( a)  

f or  t he same conduct .   Davi son,  263 Wi s.  2d 145,  ¶44.   The 

of f enses ar e mul t i pl i c i t ous onl y  i f  t hi s pr esumpt i on i s r ebut t ed 

by c l ear  evi dence of  cont r ar y l egi s l at i ve i nt ent .   I d.  

1.  Rel evant  St at ut or y Language 

 ¶18 The pl ai n l anguage of  t he t hr ee r el evant  st at ut es does 

not  r ebut  t he pr esumpt i on t hat  t he l egi s l at ur e i nt ended t o 

per mi t  puni shment  under  Wi s.  St at .  §§ 940. 02( 2) ( a) ,  and 

948. 40( 1) ,  ( 4) ( a) .   I n addi t i on t o t he t wo st at ut es under  whi ch 

Pat t er son was convi ct ed,  Wi s.  St at .  § 939. 66( 2)  i s r el evant  t o 

t hi s anal ysi s because i t  pr ohi bi t s convi ct i on of  bot h a homi ci de 

of f ense and a l esser  i ncl uded t ype of  cr i mi nal  homi ci de.   

Pat t er son' s mul t i pl i c i t y c l ai m i s based i n par t  on hi s ar gument  

t hat  Wi s.  St at .  § 948. 40( 1) ,  ( 4) ( a)  i s a t ype of  cr i mi nal  

homi ci de.   Under  t hi s f act or  we concl ude t hat  Wi s.  St at .  

§ 948. 40( 1) ,  ( 4) ( a)  i s not  a t ype of  cr i mi nal  homi ci de because  

i t  l acks t he char act er i st i cs of  a t r adi t i onal  homi ci de st at ut e.  

 ¶19 As we have not ed,  Wi s.  St at .  § 939. 66 per mi t s 

convi ct i on of  ei t her  t he char ged of f ense or  a l esser - i ncl uded 

of f ense,  but  pr ecl udes convi ct i on of  bot h.   Cont r ar y t o t he 

St at e' s asser t i on and t he cour t  of  appeal s '  r easoni ng,  t hi s 
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st at ut e pr ohi bi t s convi ct i ons under  mul t i pl e st at ut es wher e one 

i s an i ncl uded of f ense of  t he ot her ,  whet her  or  not  one or  bot h 

ar e char ged.   Wi s.  St at .  § 939. 66.   The cour t  of  appeal s based 

i t s hol di ng i n par t  on t hi s char gi ng di st i nct i on.   Pat t er son,  

321 Wi s.  2d 752,  ¶12.   Rel y i ng on t hi s cour t ' s  deci s i on i n 

Davi son,  t he cour t  of  appeal s hel d t hat  Wi s.  St at .  § 939. 66( 2)  

does not  show a cl ear  l egi s l at i ve i nt ent  t o pr ohi bi t  " puni shment  

f or  bot h a char ged cr i mi nal  homi ci de and a char ged l ess ser i ous 

t ype of  cr i mi nal  homi ci de. "   I d.  ( emphasi s added) .   Based on 

t hi s l anguage t he St at e ar gues t hat  t hi s cour t  shoul d af f i r m t he 

cour t  of  appeal s  on t he gr ound t hat  Wi s.  St at .  § 939. 66 does not  

pr ohi bi t  convi ct i on of  mul t i pl e t ypes of  homi ci de when bot h 

of f enses ar e char ged.   We r ej ect  t hi s r eadi ng of  Davi son and 

decl i ne t o af f i r m t he cour t  of  appeal s on t hi s basi s.    

¶20 We di sagr ee wi t h t he cour t  of  appeal s f or  t wo r easons.   

Fi r st ,  t he cour t  of  appeal s '  r el i ance on Davi son i s 

i nappr opr i at e because Davi son i nvol ved t he bat t er y st at ut es.   

Our  i nt er pr et at i on of  Wi s.  St at .  § 939. 66 i n Davi son t ur ned on 

an anal ysi s of  subsect i on ( 2m) ,  whi ch pr ohi bi t s convi ct i on of  

bot h a bat t er y of f ense and " a l ess ser i ous or  equal l y ser i ous 

t ype of  bat t er y. "   263 Wi s.  2d 145,  ¶109.   Second,  t he cour t  of  

appeal s mi si nt er pr et ed our  hol di ng i n Davi son.   Whi l e we not ed 

t hat  a l i t er al  r eadi ng of  Wi s.  St at .  § 939. 66 coul d suggest  t hat  

i t  per mi t s mul t i pl e convi ct i ons f or  t wo t ypes of  bat t er y wher e 

bot h ar e char ged,  we r ej ect ed t hi s r eadi ng,  cal l i ng i t  a 

" cur i ous r esul t [ ] , "  i n f avor  of  a mor e r easonabl e i nt er pr et at i on 

of  t he st at ut e based on t he l egi s l at i ve hi st or y of  subsect i on 
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( 2m) .   Davi son,  263 Wi s.  2d 145,  ¶¶74- 75,  109 ( " The di st ur bi ng 

i nconsi st ency wi t hi n § 939. 66 i f  Davi son' s l i t er al  

i nt er pr et at i on of  subsect i on ( 2m)  wer e adopt ed,  t he compel l i ng 

l egi s l at i ve hi st or y of  subsect i on ( 2m) ,  t he l egi s l at i ve mot i ve 

f or  t he pr oscr i bed conduct  under  t he or di nar y and speci al  

c i r cumst ances bat t er y st at ut es,  and t he appr opr i at eness of  

puni shi ng mor e t han one of f ense l ead us t o concl ude t hat  t he 

l egi s l at ur e has not  c l ear l y i nt ended t o pr ohi bi t  mul t i pl e 

puni shment s on t hese f act s. " ) .   As we di d i n Davi son,  we decl i ne 

t o hol d t hat  Wi s.  St at .  § 939. 66 per mi t s convi ct i on f or  an 

of f ense and an i ncl uded of f ense wher e bot h ar e char ged,  and 

i nst ead af f i r m t he cour t  of  appeal s on t he basi s  t hat  Wi s.  St at .  

§ 948. 40( 1) ,  ( 4) ( a)  i s not  a t ype of  cr i mi nal  homi ci de.  

¶21 I n subsect i on ( 2)  of  Wi s.  St at .  § 939. 66,  t he 

pr ovi s i on expl ai ns t hat  an i ncl uded cr i me may be " [ a]  cr i me 

whi ch i s a l ess ser i ous t ype of  cr i mi nal  homi ci de t han t he one 

char ged. "   Wi s.  St at .  § 939. 66( 2) .   Whi l e Wi s.  St at .  § 939. 66( 2)  

pr ohi bi t s convi ct i on of  a homi ci de of f ense and a l esser  i ncl uded 

t ype of  homi ci de,  see Lechner ,  217 Wi s.  2d at  408,  t o r esol ve 

whet her  § 939. 66( 2)  i nf or ms t he pr esent  l egi s l at i ve i nt ent  

anal ysi s,  we must  det er mi ne whet her  Pat t er son was convi ct ed of  

mul t i pl e " t ype[ s]  of  cr i mi nal  homi ci de. "    

 ¶22 The st at ut e i s  s i l ent  r egar di ng what  of f enses ar e 

cat egor i zed as " a t ype of  cr i mi nal  homi ci de. "   Wi s.  St at .  

§ 939. 66( 2) .   I n f act  " homi ci de"  i s not  def i ned anywher e i n t he 

st at ut es.   Thus,  Wi s.  St at .  § 939. 66( 2)  i s ambi guous r egar di ng 

what  of f enses ar e i ncl uded as a " t ype of  cr i mi nal  homi ci de. "   
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 ¶23 However ,  t he f act  t hat  § 948. 40( 1) ,  ( 4) ( a)  i s so 

di f f er ent  t han t he homi ci de st at ut es,  i n i t s el ement s and 

l ocat i on i n t he st at ut es,  i s  i nst r uct i ve.   The homi ci de st at ut es 

ar e col l ect ed i n chapt er  940 ent i t l ed " Cr i mes Agai nst  Li f e and 

Bodi l y Secur i t y . "   The of f ense f or  cont r i but i ng t o t he 

del i nquency of  a chi l d wi t h deat h as a consequence i s l ocat ed i n 

chapt er  948,  whi ch cont ai ns t he " Cr i mes Agai nst  Chi l dr en. "    

 ¶24 Rat her  t han bei ng a homi ci de st at ut e,  Wi s.  St at .  

§ 948. 40( 1) ,  ( 4) ( a)  i s mor e aki n t o ot her  of f enses spr ead 

t hr oughout  t he st at ut es t hat  pr oscr i be cer t ai n conduct  and 

i mpose a mor e ser i ous puni shment  wher e deat h r esul t s.   Pat t er son 

ar gues t hat  t hese ot her  st at ut es,  c i t i ng Wi s.  St at .  

§ 346. 74( 5) ( d)  as an exampl e,  ar e s i mpl y homi ci de st at ut es 

l ocat ed out si de of  chapt er  940.   Wi sconsi n St at .  § 346. 74( 5) ( d) ,  

whi ch pr ovi des t he penal t y when a dr i ver  f ai l s  t o compl y wi t h 

t he r equi r ement s i n Wi s.  St at .  § 346. 67( 1)  af t er  an acci dent  

t hat  r esul t s i n a deat h,  i s  s i mi l ar  t o § 948. 40( 1) ,  ( 4) ( a) .   

Bot h pr ovi de a mor e ser i ous puni shment  wher e " deat h i s a 

consequence. "   Wi s.  St at .  §§ 346. 74( 5) ( d) ,  948. 40( 1) ,  ( 4) ( a) .   

I n cont r ast ,  t he homi ci de st at ut es t ar get  t hose who " cause[ ]  t he 

deat h"  of  anot her .   See,  e. g. ,  Wi s.  St at .  §§ 940. 01- . 03.   

Fur t her ,  t he f act  t hat  § 346. 74( 5) ( d)  i s not  a t ype of  cr i mi nal  

homi ci de i s evi dent  f r om t he f act  t hat  def endant s ar e of t en 

convi ct ed under  bot h t hat  st at ut e and a homi ci de st at ut e when 

t hei r  conduct  i s pr oscr i bed by bot h. 11  Li ke Wi s.  St at .  

                                                 
11 See St at e v.  Har mon,  2006 WI  App 214,  296 Wi s.  2d 861,  723 N. W. 2d 732 
( def endant  convi ct ed of  § 940. 10 – homi ci de by negl i gent  oper at i on of  a 
vehi c l e – and § 348. 74 – hi t - and- r un r esul t i ng i n deat h) ;  St at e v.  Lohmei er ,  
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§ 346. 74( 5) ( d) ,  § 948. 40( 1) ,  ( 4) ( a)  i s not  a t ype of  cr i mi nal  

homi ci de. 12      

¶25 The l anguage of  t he r el evant  s t at ut es suggest s t hat  

t he l egi s l at ur e di d not  i nt end cont r i but i ng t o t he del i nquency 

of  a chi l d wi t h deat h as a consequence t o be a t ype of  cr i mi nal  

homi ci de.   The l egi s l at i ve hi st or y of  t hese s t at ut es f ur t her  

suppor t s t hi s concl usi on.  

2.  Legi s l at i ve Hi st or y 

 ¶26 Cont i nui ng wi t h our  mul t i pl i c i t y anal ysi s,  we exami ne 

t he l egi s l at i ve hi st or y of  t he r el evant  st at ut es,  speci f i cal l y 

Wi s.  St at .  §§ 939. 66,  948. 40( 1) ,  ( 4) ( a) .   Based on t hi s hi st or y,  

we concl ude t hat  t he l egi s l at ur e di d not  i nt end f or  Wi s.  St at .  

§ 939. 66( 2) ' s pr ohi bi t i on agai nst  convi ct i on of  mul t i pl e t ypes 

of  cr i mi nal  homi ci de t o i ncl ude cont r i but i ng t o t he del i nquency 

of  a chi l d wi t h deat h as a consequence.   Fi r st ,  t he hi st or y of  

t he l esser  i ncl uded of f enses pr ovi s i on suggest s t hat  t he 

l egi s l at ur e i nt ended " t ype[ s]  of  cr i mi nal  homi ci de"  t o i ncl ude 

                                                                                                                                                             
205 Wi s.  2d 183,  556 N. W. 2d 90 ( 1996)  ( def endant  convi ct ed of  bot h §§ 940. 09 
and 346. 74( 5) ) ;  St at e v.  Car t er ,  229 Wi s.  2d 200,  598 N. W. 2d 619 ( Ct .  App.  
1999)  ( def endant  char ged wi t h bot h §§ 940. 02( 1)  and 346. 74( 5) ( d) ) ;  St at e v.  
Ur banec,  No.  1998AP402- CR,  unpubl i shed s l i p op.  ( Wi s.  Ct .  App.  Jun.  8,  1999)  
( def endant  convi ct ed of  bot h §§ 940. 09 and 346. 74( 5) ( d)  f or  same deat h) .  
12 Cont r i but i ng t o t he del i nquency of  a chi l d wi t h deat h as a consequence i s 
al so di st i nct  f r om t he homi ci de st at ut es because t he chi l d or  a t hi r d per son 
coul d be t he i mmedi at e cause of  t he deat h.   Because Wi s.  St at .  § 948. 40( 1) ,  
( 4) ( a)  ut i l i zes br oad l anguage penal i z i ng t hose who cont r i but e t o t he 
del i nquency of  a chi l d i f  deat h i s  a consequence,  a def endant  coul d be 
convi ct ed wher e t he chi l d,  as a r esul t  of  t he del i nquency t o whi ch t he 
def endant  cont r i but ed,  causes a deat h.   I n cont r ast ,  most  homi ci de st at ut es 
r equi r e t hat  t he def endant  act ual l y  cause t he deat h of  anot her .   Wi s.  St at .  
§§ 940. 01- . 03,  940. 05- . 06,  940. 08- . 10.   We r ecogni ze t hat  a def endant  may 
al so be convi ct ed f or  f el ony mur der  wher e anot her  per son i s t he i mmedi at e 
cause of  t he deat h;  however ,  we not ed i n Oi men t hat  hol di ng t he f el on 
r esponsi bl e f or  t he homi ci de was accept abl e because t he l egi s l at ur e l i mi t ed 
f el ony mur der  t o " i nher ent l y danger ous f el oni es. "   St at e v.  Oi men,  184 Wi s.  
2d 423,  435- 42,  516 N. W. 2d 399 ( 1994) .     



No.  2008AP1968- CR 

 

17 
 

onl y t he t r adi t i onal  homi ci de of f enses.   Second,  t he hi st or y of  

Wi s.  St at .  § 948. 40( 1) ,  ( 4) ( a)  shows t hat  i t  was cr eat ed t o 

pr ot ect  chi l dr en f r om danger ous conduct  t hat  can r esul t  i n a 

deat h,  and i t  was not  cr eat ed as anot her  t ype of  cr i mi nal  

homi ci de.    

 ¶27 The l egi s l at i ve hi st or y of  Wi s.  St at .  § 939. 66 i s 

l ar gel y s i l ent  on what  of f enses wer e meant  t o be i ncl uded as a 

" t ype of  cr i mi nal  homi ci de, "  but  i t s or i gi n and devel opment  

suggest  t hat  i t  i s  l i mi t ed t o t he t r adi t i onal  homi ci de st at ut es 

now l ocat ed i n chapt er  940.   Bef or e t he l egi s l at ur e added 

speci f i c  exampl es of  of f enses t hat  wer e consi der ed i ncl uded 

cr i mes,  t he gener al  l esser  i ncl uded of f enses pr ovi s i on was 

l ocat ed i n Wi s.  St at .  § 357. 09,  ent i t l ed " Convi c t i on of  i ncl uded 

cr i me. " 13  I n 1951 t he Senat e pr oposed t he cr eat i on of  Wi s.  St at .  

§ 339. 45, 14 whi ch i s subst ant i al l y  s i mi l ar  t o t he cur r ent  l esser  

i ncl uded of f enses pr ovi s i on i n Wi s.  St at .  § 939. 66.   1951 S. B.  

784.   A comment  i n t hat  bi l l  not es t hat  t he new pr ovi s i on was 

" subst ant i al l y  a r est at ement  of  t he ol d sect i on 357. 09 wi t h t he 

concept  of  ' i ncl uded cr i me'  bei ng spel l ed out  i n gr eat er  

det ai l . "   I d.   Thi s change expl ai ned t hat  a l esser  t ype of  

                                                 
13 Thi s st at ut e pr ovi ded t hat  " [ w] hen a def endant  i s  t r i ed f or  a cr i me and i s 
acqui t t ed of  par t  of  t he cr i me char ged and i s convi ct ed of  t he r esi due 
t her eof ,  t he ver di ct  may be r ecei ved and t her eupon he shal l  be adj udged 
gui l t y  of  t he cr i me whi ch appear s t o t he cour t  t o be subst ant i al l y  char ged by 
such r esi due of  t he i ndi ct ment  or  i nf or mat i on and shal l  be sent enced 
accor di ngl y. "   Wi s.  St at .  § 357. 09 ( 1951) .    
14 Sect i on 339. 45 pr ovi ded t hat  " [ u] pon pr osecut i on f or  a cr i me,  t he act or  may 
be convi ct ed of  ei t her  t he cr i me char ged or  an i ncl uded cr i me,  but  not  bot h.   
An i ncl uded cr i me may be any of  t he f ol l owi ng:  .  .  .  ( 2)  A cr i me whi ch i s  a 
l ess ser i ous t ype of  cr i mi nal  homi ci de t han t he one char ged. "   1951 S. B.  784.  
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cr i mi nal  homi ci de was an i ncl uded cr i me,  but  t he l egi s l at ur e di d 

not  speci f y what  i t  meant  by a t ype of  cr i mi nal  homi ci de.  

¶28 Thi s bi l l  was never  passed by t he Assembl y,  but  i n 

1953 an i dent i cal  pr ovi s i on was passed by bot h t he Assembl y and 

t he Senat e as par t  of  a maj or  r evi s i on and r eor gani zat i on of  t he 

cr i mi nal  code.   Ch.  623,  Laws of  1953;  1953 A. B.  100.   A comment  

expl ai ns t hat  " [ s] ubsect i on ( 2)  of  t he new sect i on i s a 

r est at ement  of  ol d l aw. "   1953 A. B.  100.   As f ur t her  expl anat i on 

of  t hi s new l aw,  t he comment  pr ovi des t hat  " [ a] n exampl e of  an 

i ncl uded cr i me under  subsect i on ( 2)  i s homi ci de by r eckl ess 

conduct  when t he cr i me char ged i s f i r st - degr ee mur der . "   1953 

A. B.  100.   I n t hi s l aw,  bot h of  t he of f enses i n t he exampl e wer e 

l ocat ed i n t he newl y cr eat ed chapt er  340,  ent i t l ed " Cr i mes 

agai nst  l i f e and bodi l y secur i t y. " 15  Ch.  623,  Laws of  1953.   

Whi l e t hi s Act  was pr i nt ed i n t he 1953 St at ut es,  i t  was not  t o 

become ef f ect i ve unt i l  i t  was r eenact ed by t he 1955 l egi s l at ur e.   

See § 282,  ch.  623,  Laws of  1953;  Wi l l i am A.  Pl at z,  The Cr i mi nal  

Code,  1956 Wi s.  L.  Rev.  350,  351- 52.  

¶29 The l egi s l at ur e di d not  r eenact  t hi s l aw but  i nst ead 

r epl aced i t  ent i r el y wi t h Chapt er  696,  Laws of  1955.   Pl at z,  

supr a,  at  352.   I n r eor gani z i ng t he code,  t he l egi s l at ur e moved 

t he l esser  i ncl uded of f enses pr ovi s i on and t he homi ci de st at ut es 

t o Wi s.  St at .  § 939. 66 and chapt er  940 r espect i vel y.   Ch.  696,  

Laws of  1955.   Ot her  t han r enumber i ng t he st at ut es,  t he 

l egi s l at ur e di d not  f ur t her  modi f y t he l esser  i ncl uded of f enses 

                                                 
15 The cur r ent  ver s i ons of  t hese of f enses ar e l ocat ed i n chapt er  940.  
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or  homi ci de pr ovi s i ons.   No addi t i onal  comment s wer e pr ovi ded t o 

el abor at e on what  of f enses wer e i ncl uded as t ypes of  cr i mi nal  

homi ci de.    

¶30 Thr ough t hi s maj or  over haul  of  t he cr i mi nal  code,  t he 

l egi s l at ur e gr ouped al l  of  t he homi ci de st at ut es t oget her  i n 

chapt er  940,  whi l e at  t he same t i me devel opi ng t he l anguage i n 

t he l esser  i ncl uded of f enses pr ovi s i on r ef er r i ng t o t ypes of  

cr i mi nal  homi ci de.   By so doi ng i n t he same Act ,  t he 

l egi s l at ur e,  i t  appear s,  i nt ended t o r ef er  t o t hose cor e 

cr i mi nal  homi ci de st at ut es i n what  i s now chapt er  940.   As not ed 

above,  t he comment s i n t he l egi s l at i ve hi st or y f ur t her  suppor t  

t hi s concl usi on.  Fur t her ,  t he l egi s l at i ve hi st or y of  Wi s.  St at .  

§ 948. 40( 1) ,  ( 4) ( a)  l eads t o t he same r esul t .  

¶31 The l egi s l at i ve hi st or y conf i r ms what  t he l anguage of  

t he st at ut e suggest s;  Wi s.  St at .  § 948. 40( 1) ,  ( 4) ( a)  i s not  a 

t ype of  cr i mi nal  homi ci de,  but  r at her  a l aw f or  t he pr ot ect i on 

of  chi l dr en f r om egr egi ous conduct  wi t h,  obvi ous l y,  ver y ser i ous 

consequences when t hat  conduct  r esul t s i n a deat h.   The f act  

t hat  t hi s st at ut e pr ovi des a mor e ser i ous puni shment  f or  

cont r i but i ng t o a chi l d' s del i nquency when a deat h occur s does 

not  make i t  a homi ci de st at ut e.    

¶32 I n 1961,  t he l anguage at  i ssue was added t o t he 

st at ut e pr oscr i bi ng cont r i but i ng t o t he del i nquency of  a chi l d. 16  

                                                 
16 Pr i or  t o t he r evi s i on,  Wi s.  St at .  § 947. 15 pr ovi ded:  " Cont r i but i ng t o t he 
del i nquency or  negl ect  of  chi l dr en.   ( 1)  The f ol l owi ng per sons may be f i ned 
not  mor e t han $500 or  i mpr i soned mor e t han one year  i n count y j ai l  or  bot h:  
( a)  Any per son 18 or  ol der  who i nt ent i onal l y  encour ages or  cont r i but es t o t he 
del i nquency or  negl ect  of  any chi l d .  .  .  "   Wi s.  St at .  § 947. 15( 1) ( a)  
( 1959) .   Af t er  t hi s change Wi s.  St at .  § 947. 15 pr ovi ded " Cont r i but i ng t o t he 
del i nquency of  chi l dr en;  negl ect ;  negl ect  cont r i but i ng t o deat h.   ( 1)  The 
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Ch.  485,  Laws of  1961.   Li t t l e expl anat i on accompani ed t hi s 

r evi s i on.   The bi l l  s i mpl y st at ed t hat  i t  was a l aw t o " amend 

947. 15( 1)  r el at i ng t o i ncr easi ng t he penal t y f or  negl ect  of  

chi l dr en when deat h r esul t s. "   Dr af t i ng Fi l e,  ch.  485,  Laws of  

1961,  Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi s.    

¶33 Whi l e t he i nt ent i on behi nd i t s cr eat i on r emai ns 

somewhat  uncl ear ,  l at er  r evi s i ons pr ovi de mor e i nsi ght  i nt o t he 

l egi s l at ur e' s i nt ent  r egar di ng t hi s st at ut e.   I n 1987,  a speci al  

commi t t ee of  t he l egi s l at i ve counci l  on cr i mes agai nst  chi l dr en 

devel oped chapt er  948 t o " [ r ] eor gani ze[ ]  t hose cr i mes agai nst  

chi l dr en cur r ent l y l ocat ed i n t he cr i mi nal  code [ chs.  939 t o 

948]  i nt o a separ at e chapt er  of  t he cr i mi nal  code,  new ch.  948,  

r el at i ng sol el y t o cr i mes agai nst  chi l dr en. "   Dr af t i ng f i l e f or  

1987 Wi s.  Act  332,  Anal ysi s by t he Legi s l at i ve Ref er ence Bur eau 

of  1987 S. B.  203,  Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi s.   

Thi s move t o chapt er  948,  as opposed t o chapt er  940 whi ch 

cont ai ns t he homi ci de st at ut es,  i ndi cat es t hat  t he under l y i ng 

conduct  t ar get ed by t hi s st at ut e i s cont r i but i ng t o t he 

del i nquency of  a chi l d,  not  homi ci de.   We ar e f ur t her  convi nced 

by comment s t o t hi s Act ,  whi ch expl ai n:  

I n s.  948. 40,  whi ch appl i es onl y t o cont r i but i ng t o 
t he del i nquency of  a chi l d:  

4.  Subsect i on ( 4)  r evi ses t he penal t i es f or  
cont r i but i ng t o t he del i nquency of  a chi l d by:  

                                                                                                                                                             
f ol l owi ng per sons may be f i ned not  mor e t han $500 or  i mpr i soned not  mor e t han 
one year  i n count y j ai l  or  bot h,  and i f  deat h i s  a consequence may be f i ned 
$1, 000 or  i mpr i soned not  mor e t han 5 year s:  ( a)  Any per son 18 or  ol der  who 
i nt ent i onal l y  encour ages or  cont r i but es t o t he del i nquency or  negl ect  of  any 
chi l d .  .  .  "   Wi s.  St at .  § 947. 15( 1) ( a)  ( 1961) .  
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a.  I ncr easi ng t he penal t y wher e deat h i s a 
consequence of  t he act  whi ch i s encour aged or  
cont r i but ed t o f r om a Cl ass D f el ony t o a Cl ass C 
f el ony.  

1987 Wi s.  Act  332.  

 ¶34 These comment s c l ar i f y t hat  Wi s.  St at .  § 948. 40 

pr oscr i bes cont r i but i ng t o t he del i nquency of  a chi l d,  whi ch 

of f ense i s consi der ed mor e ser i ous " wher e deat h i s  a 

consequence. "    

 ¶35 Not hi ng i n t he l egi s l at i ve hi st or y of  ei t her  Wi s.  

St at .  § 939. 66 or  § 948. 40( 1) ,  ( 4) ( a)  over comes t he pr esumpt i on 

t hat  t he l egi s l at ur e i nt ended t o per mi t  mul t i pl e puni shment s 

under  t hese of f enses.   I n f act ,  qui t e t he opposi t e.   We concl ude 

t hat  t he st at ut or y l anguage and l egi s l at i ve hi st or y of  t hese 

pr ovi s i ons i ndi cat e t hat  § 948. 40( 1) ,  ( 4) ( a)  i s not  a t ype of  

cr i mi nal  homi ci de and t hus not  cover ed by § 939. 66( 2) .   

Never t hel ess,  cont i nui ng wi t h t he mul t i pl i c i t y anal ysi s,  we t ur n 

t o t he t hi r d f act or .  

3.  The Nat ur e of  t he Pr oscr i bed Conduct  

 ¶36 The t hi r d f act or  i n t he mul t i pl i c i t y anal ysi s r equi r es 

us t o consi der  t he pol i c i es under l y i ng each of  t he st at ut es and 

t he obj ect i ves t hey seek t o achi eve.   See Davi son,  263 

Wi s.  2d 145,  ¶¶91,  94.   The st at ut es pr ohi bi t i ng t he of f enses at  

i ssue her e ar e ai med at  ver y di f f er ent  t ar get s.  

 ¶37 Fi r st - degr ee r eckl ess homi ci de by del i ver y of  a 

cont r ol l ed subst ance was cr eat ed as a speci f i c  t ype of  cr i mi nal  

homi ci de t o pr osecut e anyone who pr ovi des a f at al  dose of  a 

cont r ol l ed subst ance.   Wi s.  St at .  § 940. 02( 2) ( a) .   The 
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l egi s l at ur e devel oped t hi s l aw,  of t en r ef er r ed t o as t he Len 

Bi as l aw,  i n t he wake of  t he t r agi c deat h of  a Uni ver si t y of  

Mar yl and basket bal l  st ar  by t he same name f r om a cocai ne 

over dose.   See Wi s JI ——Cr i mi nal  1021 n. 1;  Wal t er  Di ckey,  Davi d 

Schul t z & James L.  Ful l i n,  Jr . ,  The I mpor t ance of  Cl ar i t y i n t he 

Law of  Homi ci de:  The Wi sconsi n Revi s i on,  1989 Wi s.  L.  Rev.  1323,  

1351 n. 97.    

 ¶38 As di scussed above i n gr eat er  det ai l ,  § 948. 40( 1) ,  

( 4) ( a)  i s meant  t o pr ot ect  chi l dr en f r om t hose who woul d 

encour age t hem t o become del i nquent .   See 1987 Wi s.  Act  332.   

The over ar chi ng goal  of  t hi s st at ut e i s t o pr ot ect  chi l dr en f r om 

har m by shi el di ng t hem f r om t he danger s of  br eaki ng t he l aw.  

 ¶39 Pat t er son ar gues t hat  t he nat ur e of  t he pr oscr i bed 

conduct  i s t he same f or  bot h of f enses because t he physi cal  act ,  

" admi ni st er i ng Oxycodone t o t he v i ct i m,  causi ng her  t o di e, "  i s  

t he same f or  bot h of f enses.   However ,  under  t hi s  f act or  we ar e 

not  concer ned wi t h whet her  t he under l y i ng act  i s  t he same f or  

bot h of f enses as t hat  i nqui r y was done i n t he el ement s- onl y 

t est .   Rat her ,  t hi s f act or  f ocuses on t he pol i c i es under l y i ng 

t hese of f enses.    

¶40 The cour t  of  appeal s apt l y di smi ssed Pat t er son' s 

ar gument  under  t hi s f act or  as f ol l ows.   " That  Pat t er son' s 

par t i cul ar  conduct  happens t o f al l  wi t hi n a r el at i vel y l i mi t ed 

ar ea cover ed by bot h st at ues does not  show t hat  t he l egi s l at ur e 

i nt ended onl y one puni shment . "   Pat t er son,  321 Wi s.  2d 752,  ¶19.    

¶41 The St at e ar gues t hat  t he l egi s l at ur e i nt ended t o 

per mi t  mul t i pl e puni shment s f or  t hese of f enses because each 
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st at ut e pr oscr i bes di f f er ent  conduct .   Accor di ng t o t he St at e 

and as we not ed above,  Wi s.  St at .  § 940. 02( 2) ( a)  addr esses 

homi ci de i nvol v i ng t he del i ver y,  manuf act ur e or  di st r i but i on of  

dr ugs and,  i n cont r ast ,  Wi s.  St at .  § 948. 40( 1) ,  ( 4) ( a)  addr esses 

cont r i but i ng t o t he del i nquency of  a chi l d.   We agr ee wi t h t he 

St at e,  and t hus t ur n t o t he f i nal  f act or  i n t hi s anal ysi s.  

4.  The Appr opr i at eness of  Mul t i pl e Puni shment s 

 ¶42 Our  anal ysi s under  t hi s f act or  i s c l osel y r el at ed t o 

t hat  under  t he pr evi ous f act or ,  and t hus we need not  r epeat  t hat  

di scussi on her e i n gr eat  det ai l .   See Davi son,  263 Wi s.  2d 145,  

¶98.   We concl ude t hat  each st at ut e addr esses separ at e har ms f or  

whi ch soci et y has a s i gni f i cant  i nt er est  i n pr event i ng.    

 ¶43 The ai m of  t he r eckl ess homi ci de by del i ver y of  a 

cont r ol l ed subst ance st at ut e i s pr event i ng dr ug- r el at ed deat hs 

by pr osecut i ng t hose who di st r i but e f at al  doses of  dr ugs.   Wi s.  

St at .  § 940. 02( 2) ( a) .   The cont r i but i ng t o t he del i nquency of  a 

chi l d of f ense i s meant  t o pr ot ect  chi l dr en f r om a number  of  

di f f er ent  har ms and pr ovi des i ncr eased det er r ence t hr ough a mor e 

ser i ous puni shment  when a deat h r esul t s.   Wi s.  St at .  

§ 948. 40( 1) ,  ( 4) ( a) .   When a def endant ' s conduct  i mpl i cat es bot h 

of  t hese of f enses,  as Pat t er son' s conduct  has,  i t  i s  an 

especi al l y gr i evous of f ense because he has not  onl y caused a 

deat h by pr ovi di ng a cont r ol l ed subst ance,  but  he has i nvol ved a 

chi l d i n t hat  of f ense.   I n Pat t er son' s case,  i t  was t he chi l d' s 

deat h t hat  r esul t ed.   We concl ude t hat  mul t i pl e puni shment s ar e 

appr opr i at e t o det er  such behavi or .  
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 ¶44 For  t he r easons st at ed above,  we hol d t hat  Pat t er son 

f ai l ed t o over come t he pr esumpt i on t hat  t he l egi s l at ur e i nt ended 

t o al l ow mul t i pl e puni shment s f or  t hi s of f ense,  and t her ef or e,  

hi s convi ct i ons ar e not  mul t i pl i c i t ous.     

B.  Pat t er son' s c l ai m r egar di ng t he def i ni t i on  

of  " chi l d"  f or  t he pur poses of  § 948. 40( 1)  

 ¶45 Thi s i ssue concer ns t he pr oper  i nt er pr et at i on of  Wi s.  

St at .  § 948. 40( 1) ,  speci f i cal l y t he def i ni t i on of  " chi l d"  f or  

t he pur poses of  t hat  st at ut e. 17  As t hi s i s a quest i on of  

st at ut or y i nt er pr et at i on,  our  r evi ew i s de novo.   McNei l  v.  

Hansen,  2007 WI  56,  ¶6,  300 Wi s.  2d 358,  731 N. W. 2d 273.   

St at ut or y i nt er pr et at i on begi ns wi t h t he l anguage of  t he 

st at ut e.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  

2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   We i nt er pr et  

a st at ut e " wher e possi bl e t o gi ve r easonabl e ef f ect  t o ever y 

wor d,  i n or der  t o avoi d sur pl usage. "   I d. ,  ¶46.   Onl y i f  we 

concl ude t hat  t he pl ai n l anguage of  t he st at ut e i s ambi guous 

wi l l  we l ook t o t he l egi s l at i ve hi st or y f or  c l ar i f i cat i on.   I d.  

 ¶46 Pat t er son ar gues t hat  hi s convi ct i on under  Wi s.  St at .  

§ 948. 40( 1) ,  ( 4) ( a)  was er r or  because Tanya was sevent een at  t he 

t i me of  her  deat h and t he st at ut e does not  appl y  t o sevent een-

year - ol ds.   He bases t hi s ar gument  on an except i on i n t he 

                                                 
17 The cour t  of  appeal s r evi ewed t hi s c l ai m as one chal l engi ng t he suf f i c i ency 
of  t he evi dence.   Pat t er son,  321 Wi s.  2d 752,  ¶27.   Bef or e t he cour t  of  
appeal s Pat t er son ar gued t hat  t he evi dence was i nsuf f i c i ent  t o suppor t  a 
gui l t y  ver di ct  f or  cont r i but i ng t o t he del i nquency of  a chi l d wi t h deat h as a 
consequence based on hi s i nt er pr et at i on of  Wi s.  St at .  § 948. 40( 1) .   However ,  
Pat t er son' s ar gument  bef or e t hi s cour t  does not  pr esent  t hi s i ssue as one 
r egar di ng t he suf f i c i ency of  t he evi dence,  but  r at her  as one of  st at ut or y 
i nt er pr et at i on.   Because we concl ude t hat  t hi s c l ai m t ur ns on t he appr opr i at e 
i nt er pr et at i on of  § 948. 40( 1) ,  our  anal ysi s wi l l  addr ess i t  as such.  
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def i ni t i on of  " j uveni l e"  f or  t hose over  sevent een.   Wi s.  St at .  

§ 938. 02( 10m) .   The St at e ar gues t hat  t hi s except i on appl i es 

onl y f or  t he pur poses of  pr osecut i ng chi l dr en and t her ef or e does 

not  appl y t o pr osecut i ons under  Wi s.  St at .  § 948. 40( 1) .   See 

Wi s.  St at .  §§ 938. 02( 10m) ,  948. 01( 1) .   We agr ee wi t h t he St at e.   

We concl ude t hat  t hi s except i on appl i es onl y t o t he pr osecut i on 

of  chi l dr en based on t he pl ai n l anguage and l egi s l at i ve hi st or y 

of  Wi s.  St at .  §§ 948. 01( 1)  and 948. 40( 1) .   

 ¶47 We f i r st  exami ne t he pl ai n l anguage of  Wi s.  St at .  

§ 948. 40( 1) .   I t  pr ovi des t hat  " [ n] o per son may i nt ent i onal l y 

encour age or  cont r i but e t o t he del i nquency of  a chi l d. "   Wi s.  

St at .  § 948. 40( 1) .   " Chi l d"  i s def i ned i n chapt er  948 as " a 

per son who has not  at t ai ned t he age of  18 year s,  except  t hat  f or  

pur poses of  pr osecut i ng a per son who i s al l eged t o have vi ol at ed 

a st at e or  f eder al  cr i mi nal  l aw,  ' chi l d'  does not  i ncl ude a 

per son who has at t ai ned t he age of  17 year s. " 18  Wi s.  St at .  

§ 948. 01( 1) .   Based on t he pl ai n l anguage of  t he def i ni t i on of  

" chi l d, "  i t  excl udes chi l dr en over  t he age of  sevent een f r om i t s 

def i ni t i on onl y " f or  t he pur poses of  pr osecut i ng"  such a per son.   

I d.   Si nce under  Wi s.  St at .  § 948. 40( 1)  i t  i s  t he per son 

cont r i but i ng t o t he chi l d' s del i nquency bei ng pr osecut ed and not  

t he chi l d,  t he except i on does not  appl y t o t he v i ct i m her e.   

                                                 
18 The r el evant  except i on t o t he def i ni t i on of  " j uveni l e"  i n Wi s.  St at .  
§ 938. 02( 10m)  i s  subst ant i al l y  s i mi l ar  t o t he except i on i n t he def i ni t i on of  
" chi l d"  i n Wi s.  St at .  § 948. 01( 1) .   Because t he l anguage of  Wi s.  St at .  
§ 948. 40( 1)  r ef er s t o " chi l d"  r at her  t han " j uveni l e, "  and  because t he 
r el evant  l egi s l at i ve hi st or y addr esses t he def i ni t i on of  " chi l d"  i n chapt er  
948,  we wi l l  cont i nue t he anal ysi s by r ef er r i ng t o t he def i ni t i on of  " chi l d"  
even t hough t he par t i es and t he cour t  of  appeal s f r amed t hei r  anal yses ar ound 
t he def i ni t i on of  " j uveni l e. "   As t he cour t  of  appeal s not ed,  Pat t er son,  321 
Wi s.  2d 752,  ¶29 n. 12,  t he anal ysi s woul d be t he same under  ei t her  t er m.  
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 ¶48 Pat t er son ar gues t hat  t hi s r eadi ng of  § 948. 40( 1)  

st r i ps t he wor d " del i nquency"  of  any meani ng.   He asser t s t hat  

t he r ef er ence t o a chi l d' s del i nquency i mpl i cat es t he over -

sevent een except i on as chi l dr en must  be pr osecut ed t o become 

del i nquent .   Thi s ar gument  f ai l s  f or  t wo r easons.   Fi r st ,  t hi s 

cour t  has expr essl y hel d t hat  a convi ct i on under  § 948. 40( 1)  f or  

cont r i but i ng t o a chi l d' s del i nquency i s not  pr edi cat ed on t he 

chi l d act ual l y bei ng adj udi cat ed del i nquent .   Ri ger  v.  St at e,  

249 Wi s.  201,  204,  23 N. W. 2d 456 ( 1946) .   Second,  t he pat t er n 

j ur y i nst r uct i on expl ai ns t hat  f or  t he pur poses of  Wi s.  St at .  

§ 948. 40( 1) ,  " del i nquency"  means " any vi ol at i on of  st at e 

cr i mi nal  l aw by a chi l d. "   Wi s JI ——Cr i mi nal  2170A.   Thi s 

c l ar i f i es t hat  t he t er m " del i nquency"  i n Wi s.  St at .  § 948. 40( 1)  

r equi r es pr oof  onl y t hat  t he chi l d v i ol at ed a cr i mi nal  l aw,  and 

not  t hat  t he chi l d was pr osecut ed f or  t hat  v i ol at i on.        

 ¶49 Whi l e t he l anguage i s r easonabl y c l ear ,  t her e i s 

c l ai med ambi gui t y r egar di ng t he i nt er pl ay bet ween t he except i on 

i n t he def i ni t i on of  " chi l d"  f or  pr osecut i on pur poses and t he 

r ef er ence i n Wi s.  St at .  § 948. 40( 1)  t o del i nquency.   To r esol ve 

t hat  ambi gui t y,  and i n suppor t  of  our  i nt er pr et at i on,  we wi l l  

exami ne t he l egi s l at i ve hi st or y f or  f ur t her  gui dance.      

 ¶50 The except i on i n t he def i ni t i on of  " chi l d"  f or  t he 

pur pose of  pr osecut i ng chi l dr en over  sevent een was added i n 1995 

as par t  of  a r evi s i on t o j uveni l e cour t  j ur i sdi ct i on.   Dr af t i ng 

Fi l e f or  1995 Wi s.  Act  27,  Anal ysi s by t he Legi s l at i ve Ref er ence 

Bur eau of  1995 A. B.  150,  Legi s l at i ve Ref er ence Bur eau,  Madi son,  

Wi s.   The Legi s l at i ve Ref er ence Bur eau cl ar i f i ed t hat  t he 
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pur pose of  t he bi l l  was t o " l ower [ ]  f r om 18 t o 17 t he age at  

whi ch a per son who vi ol at es a cr i mi nal  l aw i s  subj ect  t o t he 

j ur i sdi ct i on and pr ocedur es of  t he adul t  cour t  and,  on 

convi ct i on,  t o an adul t  sent ence. "   I d.   As j ur i sdi ct i on over  

t he chi l d at  i ssue i n § 948. 40( 1)  i s not  a concer n i n 

pr osecut i ng t he per son t hat  cont r i but ed t o t hat  chi l d' s 

del i nquency,  t he except i on f or  chi l dr en over  sevent een does not  

appl y.   The l egi s l at i ve hi st or y suppor t s t he pl ai n meani ng of  

t he l anguage i n Wi s.  St at .  § 948. 40( 1) .   

 ¶51 Ther ef or e,  we hol d t hat  Pat t er son' s convi ct i on f or  

cont r i but i ng t o t he del i nquency of  Tanya was not  er r or  on t he 

basi s c l ai med by Pat t er son.  

C.  Pat t er son' s Jur y I nst r uct i on Cl ai m 

 ¶52 We now t ur n t o Pat t er son' s c l ai ms r egar di ng er r or s 

dur i ng hi s t r i al .   We f i r st  addr ess Pat t er son' s j ur y i nst r uct i on 

c l ai m and t hen t ur n t o hi s  c l ai m r egar di ng pr osecut or i al  

mi sconduct .  

¶53 A j ur y i nst r uct i on i s er r oneous i f  i t  f ai l s  t o cl ear l y 

pl ace t he bur den of  pr ovi ng al l  el ement s of  t he of f ense on t he 

St at e.   See I n r e Wi nshi p,  397 U. S.  358,  364 ( 1970) .   To ensur e 

compl i ance wi t h t he Wi nshi p st andar d,  we must  " exami ne t he j ur y 

i nst r uct i on as a whol e [ ]  t o det er mi ne whet her  t her e i s a 

r easonabl e l i kel i hood t hat  t he j ur y under st ood t he i nst r uct i ons 

t o al l ow convi ct i on based on"  i nsuf f i c i ent  pr oof .   St at e v.  

Avi l a,  192 Wi s.  2d 870,  889,  532 N. W. 2d 423 ( 1995) .   The j ur y 

was i nst r uct ed as f ol l ows r egar di ng t he r equi r ement s of  Wi s.  
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St at .  § 940. 02( 2) ( a) ,  whi ch c l osel y f ol l ows t he pat t er n 

i nst r uct i on:  

Bef or e you may f i nd t he def endant  gui l t y of  t hi s 
of f ense,  t he St at e must  pr ove by evi dence whi ch 
sat i sf i es you beyond a r easonabl e doubt  t hat  t he 
f ol l owi ng f our  el ement s wer e pr esent :  Fi r st ,  t hat  t he 
def endant  del i ver ed a subst ance;  second,  t hat  t he 
subst ance was Oxycodone;  t hi r d,  t hat  t he def endant  
t hought  or  bel i eved t hat  t he subst ance was Oxycodone,  
a cont r ol l ed subst ance;  and f our t h,  t hat  Tanya [ S. ]  
used t he subst ance al l eged t o have been del i ver ed by 
t he def endant  and di ed as a r esul t  of  t hat  use.  

( Emphasi s added) .  

 ¶54 Pat t er son asser t s t hat  t hi s i nst r uct i on al l owed t he 

j ur y t o f i nd hi m gui l t y of  f i r st - degr ee r eckl ess homi ci de by 

del i ver y of  a cont r ol l ed subst ance based on mer e al l egat i ons.   

Speci f i cal l y,  Pat t er son t akes i ssue wi t h t he f our t h el ement  i n 

t he i nst r uct i on,  whi ch he cont ends per mi t t ed t he j ur y t o f i nd 

hi m gui l t y " on l ess t han pr oof  beyond a r easonabl e doubt . "   I n 

r esponse,  t he St at e poi nt s out  t hat ,  when vi ewed as a whol e,  t he 

j ur y i nst r uct i on i s not  er r oneous because t he r ef er ence t o " t he 

subst ance al l eged t o have been del i ver ed by t he def endant "  onl y  

di r ect s t he j ur y back t o t he f i r st  el ement  of  t he i nst r uct i on.   

The cour t  of  appeal s agr eed,  expl ai ni ng t hat  " [ t ] he ' al l eged'  

l anguage i n el ement  f our  i s pl ai nl y a r ef er ence t o t he subst ance 

Pat t er son was al l eged t o have del i ver ed t o Tanya S.  i n el ement s 

one and t wo of  t he cr i me.   Those el ement s,  i n t ur n,  r equi r e 

pr oof  t hat  Pat t er son act ual l y del i ver ed t he Oxycodone. "   

Pat t er son,  321 Wi s.  2d 752,  ¶32.    
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 ¶55 We agr ee t hat ,  consi der i ng t he j ur y i nst r uct i on as a 

whol e,  i t  i s  not  r easonabl y l i kel y t hat  t he j ur y mi sunder st ood 

t he bur den of  pr oof .   Under  t hi s i nst r uct i on,  even t o r each t he 

chal l enged el ement ,  t he j ur y must  f i nd t hat  t he St at e pr oved 

beyond a r easonabl e doubt  t hat  t he def endant  del i ver ed Oxycodone 

t o Tanya.   Once t he member s of  a j ur y r each t he f our t h el ement ,  

we ar e sat i sf i ed t hat  t hey wi l l  under st and t hat  t he l anguage 

r ef er s t hem back t o t hei r  pr evi ous f i ndi ng,  not  t hat  t he bur den 

has been l ower ed. 19  Ther ef or e,  t he j ur y i nst r uct i on does not  

er r oneousl y r el i eve t he St at e of  i t s  bur den of  pr ovi ng al l  of  

t he el ement s of  Wi s.  St at .  § 940. 02( 2) ( a)  beyond a r easonabl e 

doubt .  

D.  Pat t er son' s Pr osecut or i al  Mi sconduct  Cl ai m 

¶56 We now t ur n t o Pat t er son' s f i nal  c l ai m r egar di ng 

al l eged pr osecut or i al  mi sconduct ,  whi ch Pat t er son ar gues 

ent i t l es hi m t o a new t r i al .   The ci r cui t  cour t  deni ed 

Pat t er son' s mot i on f or  a mi st r i al ,  and t he cour t  of  appeal s 

af f i r med.   I t  i s  wel l  est abl i shed t hat  a mot i on f or  a mi st r i al  

based on pr osecut or i al  mi sconduct  i s r evi ewed under  an er r oneous 

exer ci se of  di scr et i on st andar d.   Hoppe v.  St at e,  74 

Wi s.  2d 107,  119,  246 N. W. 2d 122 ( 1976) ;  St at e v.  Let t i ce,  205 

Wi s.  2d 347,  352,  556 N. W. 2d 376 ( Ct .  App.  1996) .   Such a mot i on 

" i s addr essed t o t he sound di scr et i on of  t he [ c i r cui t ]  cour t  and 

                                                 
19 We al so not e t hat  t hese i nst r uct i ons ar e not  onl y suf f i c i ent ,  but  necessar y 
t o ensur e t hat  t he def endant  i s  not  pr ej udi ced by t he i nst r uct i on.   Any 
al t er nat i ve t o t he phr ase used i n t he j ur y i nst r uct i on " al l eged t o have been 
del i ver ed by t he def endant "  – such as r ef er r i ng t o a " subst ance del i ver ed by 
t he def endant "  -  woul d have t he ef f ect  of  suggest i ng t hat  t he def endant  i s  
gui l t y  of  t he f i r s t  el ement  bef or e t he j ur y has an oppor t uni t y t o make t hat  
det er mi nat i on.  
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wi l l  not  be r ever sed by t hi s cour t  unl ess t her e i s evi dence of  

[ an er r oneous exer ci se]  of  di scr et i on and pr ej udi ce t o t he 

def endant . "   Hoppe,  74 Wi s.  2d at  119.  

¶57 Pat t er son ar gues t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n r ef usi ng t o gr ant  a mi st r i al  because 

t he pr osecut or ' s mi sconduct  deni ed hi m due pr ocess.  The al l eged 

mi sconduct  i s based on f our  quest i ons i n whi ch t he pr osecut or  

r ef er r ed t o anot her  wi t ness' s st at ement s or  t est i mony.   

Pat t er son cont ends t hat  i n t hr ee i nst ances,  t he pr osecut or  

i mpr oper l y i mpeached or  r ef r eshed t he r ecol l ect i on of  a wi t ness 

wi t h anot her  wi t ness' s st at ement s or  t est i mony. 20  Pat t er son 

agr ees wi t h t he cour t  of  appeal s t hat  i n a f our t h i nst ance,  t he 

pr osecut or  v i ol at ed Hasel t i ne,  120 Wi s.  2d at  95- 96,  by aski ng a 

wi t ness t o opi ne on t he t r ut hf ul ness of  anot her  wi t ness' s 

st at ement s.   The St at e r esponds t hat  t he cour t  of  appeal s 

cor r ect l y concl uded t hat  onl y one of  t he pr osecut or ' s quest i ons 

even ar guabl y v i ol at ed Hasel t i ne and t hat  any er r or  di d not  

pr ej udi ce Pat t er son.    

¶58 We agr ee wi t h t he St at e t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on.   Under  Hasel t i ne,  an 

at t or ney may not  ask a wi t ness t o t est i f y about  t he t r ut hf ul ness 

of  anot her  wi t ness'  t est i mony.   I d.   Whi l e such quest i ons ar e 

                                                 
20 Pat t er son concedes t hat  t hese t hr ee quest i ons wer e not  Hasel t i ne v i ol at i ons 
but  never t hel ess asser t s t hat  t hey wer e i mpr oper  quest i ons.   Gener al l y ,  
Pat t er son asser t s t hat  t he pr osecut or  cont i nuousl y " at t empt ed t o shi f t  t he 
bur den t o t he def endant "  and i mpr oper l y used anot her  wi t ness' s st at ement s or  
t est i mony t o i mpeach wi t nesses or  r ef r esh t hei r  r ecol l ect i on.   Pat t er son does 
not  el abor at e on how t hese quest i ons woul d shi f t  t he bur den t o t he def endant  
or  why t he use of  ot her  wi t nesses'  st at ement s or  t est i mony i n t he manner  i s  
i mpr oper  i f  i t  i s  not  a v i ol at i on of  Hasel t i ne.    
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i mpr oper ,  Hasel t i ne v i ol at i ons do not  r esul t  i n r ever si bl e er r or  

unl ess t he opi ni on t est i mony " cr eat es t oo gr eat  a possi bi l i t y  

t hat  t he j ur y abdi cat ed i t s f act - f i ndi ng r ol e"  t o t he wi t ness 

and di d not  i ndependent l y f i nd t he def endant ' s gui l t .   I d.  at  

96.   I n r esponse t o c l ai ms of  pr osecut or i al  mi sconduct ,  a new 

t r i al  i s  appr opr i at e onl y when i mpr oper  quest i ons " so i nf ect ed 

t he t r i al  wi t h unf ai r ness as t o make t he r esul t i ng convi ct i on a 

deni al  of  due pr ocess. "   Neuser ,  191 Wi s.  2d at  136.   Under  

t hese gui del i nes,  we exami ne t he al l egedl y i mpr oper  quest i ons.  

¶59 I n t he f i r st  i nst ance,  t he pr osecut or  r ef er r ed t o 

anot her  wi t ness' s t est i mony t o r ef r esh Jani ce Tappa' s 

r ecol l ect i on when cr oss- exami ni ng her .   The pr osecut or  asked 

Tappa,  " [ W] hat  i f  Cal v i n had sai d t hat  [ Tanya]  t ol d hi m t hat  she 

t ook t wo pi l l s ,  woul d t hat  hel p t o r ef r esh your  r ecol l ect i on?"    

¶60 I n t he second i nst ance,  dur i ng t he r edi r ect  

exami nat i on of  Pat t er son' s br ot her ,  Dani el  Per ez,  t he pr osecut or  

at t empt ed t o i mpeach hi s t est i mony by aski ng,  " So i f  al l  ot her  

wi t nesses sai d t hat  at  11: 00 your  mom was al r eady 

home .  .  .  t hat  woul d be wr ong?"  

¶61 I n t he t hi r d i nst ance,  t he pr osecut or  r ef er r ed t o an 

exhi bi t  out l i ni ng Pat t er son' s st at ement s t o pol i ce and asked 

I nvest i gat or  St r ompol i s about  hi s r ecol l ect i on of  Pat t er son' s 

st at ement s.   Cont r ast i ng Pat t er son' s st at ement s t o pol i ce wi t h 

hi s mot her ' s t est i mony,  t he pr osecut or  asked,  " So i f  Lor et t a 

Pat t er son had t est i f i ed t hat  he kept  hi s most  r ecent  Oxycont i n 

40- mi l l i gr am pr escr i pt i on i n hi s pant s pocket ,  woul d t hi s be t he 

f i r st  t i me you hear d t hi s?"   Bef or e I nvest i gat or  St r ompol i s 
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coul d r espond,  Pat t er son' s counsel  obj ect ed,  and t he pr osecut or  

r ephr ased t he quest i on.    

¶62 The f our t h i nst ance Pat t er son asser t s was a Hasel t i ne 

v i ol at i on al so occur r ed dur i ng t he pr osecut or ' s cr oss-

exami nat i on of  I nvest i gat or  St r ompol i s.   Whi l e el i c i t i ng 

i nf or mat i on about  t he i nvest i gat or ' s i nt er r ogat i on of  Mi st y 

Hal e,  t he pr osecut or  asked,  " Do you bel i eve she was bei ng 

t r ut hf ul  when she gave t hat  i nf or mat i on t o you or  di d you st op 

t he t ape agai n?"    

 ¶63 We concl ude t hat  t he f i r st  t hr ee quest i ons ar e not  

i mpr oper  because t he ot her  wi t nesses'  st at ement s or  t est i mony 

wer e used f or  i mpeachment  pur poses or  t o r ef r esh t he wi t ness' s 

r ecol l ect i on.   We al so agr ee wi t h t he cour t  of  appeal s t hat  

t hese quest i ons wer e not  Hasel t i ne v i ol at i ons because t he 

pr osecut or  was not  seeki ng t o el i c i t  t he wi t ness' s opi ni on on 

whet her  t hose ot her  wi t nesses'  st at ement s wer e t r ue.    

¶64 Regar di ng t he f our t h quest i on,  we agr ee wi t h t he cour t  

of  appeal s t hat  whi l e i t  may vi ol at e Hasel t i ne because t he 

pr osecut or  asked whet her  t he wi t ness bel i eved anot her  wi t ness' s  

st at ement s wer e t r ue,  i t  di d not  r esul t  i n an unf ai r  t r i al .   See 

Pat t er son,  321 Wi s.  2d 752,  ¶36.   I n her  cr oss- exami nat i on of  

I nvest i gat or  St r ompol i s,  t he pr osecut or  was r espondi ng t o 

Pat t er son' s counsel ' s suggest i on t hat  t he pol i ce di d not  conduct  

an adequat e i nvest i gat i on.   Gi ven t hi s cont ext ,  i t  becomes cl ear  

t hat  t he quest i on was used t o expl ai n why I nvest i gat or  

St r ompol i s di d not  cont i nue wi t h hi s i nt er r ogat i on of  Mi st y 

Hal e,  r at her  t han t o est abl i sh t he t r ut h or  f al s i t y of  Hal e' s 
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st at ement s.   We not e t hat ,  under  t hese ci r cumst ances,  any er r or  

by t he pr osecut or  i n aski ng t hi s quest i on was har ml ess.   See 

Wi s.  St at .  § 805. 18( 2) ;  St at e v.  Li ndel l ,  2001 WI  108,  ¶69,  245 

Wi s.  2d 689,  629 N. W. 2d 223 ( appl y i ng t he har ml ess er r or  st at ut e 

t o cr i mi nal  pr oceedi ngs) .   Thi s par t i cul ar  quest i on i n t hi s 

cont ext  di d not  " cr eat e[ ]  t oo gr eat  a possi bi l i t y  t hat  t he j ur y 

abdi cat ed i t s f act - f i ndi ng r ol e"  t o t he wi t ness or  f ai l ed 

i ndependent l y t o f i nd t he def endant ' s gui l t .   Hasel t i ne,  120 

Wi s.  2d at  96.   Nor  di d t hi s quest i on or  any of  t he ot her  

al l egedl y i mpr oper  quest i ons r ai sed by Pat t er son " so i nf ect [ ]  

t he t r i al  wi t h unf ai r ness as t o make t he r esul t i ng convi ct i on a 

deni al  of  due pr ocess. "  Neuser ,  191 Wi s.  2d at  136.   The ci r cui t  

cour t  di d not  er r oneousl y exer c i se i t s di scr et i on i n denyi ng 

Pat t er son' s mot i on f or  a mi st r i al .  

I I I .  CONCLUSI ON 

¶65 We af f i r m t he cour t  of  appeal s f or  t he r easons s t at ed 

above.   I n r esponse t o Pat t er son' s f i r st  c l ai m,  we hol d t hat  

convi ct i ons f or  bot h f i r st - degr ee r eckl ess homi ci de by del i ver y  

of  a cont r ol l ed subst ance and cont r i but i ng t o t he del i nquency of  

a chi l d wi t h deat h as a consequence ar e not  mul t i pl i c i t ous 

because,  i n l i ght  of  t he f our - par t  anal ysi s out l i ned i n Davi son,  

263 Wi s.  2d 145,  ¶50,  we concl ude t hat  t he l egi s l at ur e i nt ended 

t o per mi t  mul t i pl e puni shment s f or  t hese of f enses.   On t hi s 

i ssue,  we af f i r m t he cour t  of  appeal s,  but  on di f f er ent  gr ounds.   

We concl ude t hat  t he convi ct i ons ar e not  mul t i pl i c i t ous because 

cont r i but i ng t o t he del i nquency of  a chi l d wi t h deat h as a 

consequence i s not  a " t ype of  cr i mi nal  homi ci de"  f or  t he 
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pur poses of  Wi s.  St at .  § 939. 66( 2) ,  and f ur t her  t hat  t he 

l egi s l at ur e i nt ended t o per mi t  cumul at i ve puni shment s f or  t hat  

of f ense and f i r st - degr ee r eckl ess homi ci de by del i ver y of  a 

cont r ol l ed subst ance.     

¶66 Regar di ng t he second i ssue,  we hol d t hat  Wi s.  St at .  

§ 948. 40( 1)  pr oscr i bes cont r i but i ng t o t he del i nquency of  any 

chi l d under  t he age of  ei ght een,  and t hus Pat t er son' s convi ct i on 

was pr oper .   Our  i nt er pr et at i on of  Wi s.  St at .  § 948. 40( 1)  i s 

i nf or med by t he pl ai n l anguage and l egi s l at i ve hi st or y of  t he 

def i ni t i on of  " chi l d"  i n Wi s.  St at .  § 948. 01( 1) ,  whi ch excl udes 

t hose over  sevent een onl y f or  t he " pur poses of  pr osecut i ng"  such 

per son.    

¶67 Thi r d,  we concl ude t hat  t he j ur y i nst r uct i on f or  

f i r st - degr ee r eckl ess homi ci de by del i ver y of  a cont r ol l ed 

subst ance was not  er r oneous because t he j ur y was pr oper l y 

advi sed t hat  t he bur den of  pr ovi ng al l  el ement s of  t he cr i me 

beyond a r easonabl e doubt  r est ed on t he St at e.   Pat t er son' s 

c l ai m t hat  t he wor di ng of  t he f our t h el ement  of  t hat  cr i me 

al l owed t he j ur y t o convi ct  hi m based on al l egat i ons al one i s 

not  r easonabl e,  especi al l y when one l ooks at  t he j ur y 

i nst r uct i ons as a whol e.    

¶68 Four t h,  t her e was no pr osecut or i al  mi sconduct  

war r ant i ng a new t r i al  because t he si ngl e Hasel t i ne v i ol at i on i n 

t he seven- day t r i al  i n t hi s case di d not  " so i nf ect [ ]  t he t r i al  

wi t h unf ai r ness as t o make t he r esul t i ng convi ct i on a deni al  of  

due pr ocess. "   Neuser ,  191 Wi s.  2d at  136.   We t her ef or e af f i r m 

t he deci s i on of  t he cour t  of  appeal s.   
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By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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