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STATE OF W SCONSI N : | N SUPREME COURT
State of Wsconsin,
FI LED
Pl aintiff-Respondent,
NOv 17, 2010
V.
A. John Voel ker
Patrick R Patterson, Acting Cerk of Suprene

Court

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the court of appeals. Affirned.

11 N. PATRICK CROCKS, J. This is a review of a published
decision of the court of appeals! in a case arising from the
death of seventeen-year-old Tanya S. (Tanya) from a drug
over dose. Patrick R Patterson (Patterson) challenges his
convictions in connection wth her death for first-degree
reckl ess homcide by delivery of a controlled substance contrary
to Ws. Stat. § 940.02(2)(a) (2007-08)2 and contributing to the

delinquency of a child with death as a consequence contrary to

! State v. Patterson, 2009 W App 161, 321 Ws. 2d 752, 776 N.W2d 602.

2 Al subsequent references to the Wsconsin Statutes are to the 2007-08
version unl ess ot herw se indicated.
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Ws. Stat. § 948.40(1), (4)(a).® After a jury convicted him of
both offenses, Patterson noved the Juneau County Circuit Court,
the Honorable Charles A Pollex presiding, for postconviction
relief, which the circuit court denied as to these offenses.
The court of appeals affirnmed the jury verdict and the circuit
court's denial of postconviction relief.

12 We address four issues in our review

- First, whether the punishnents for first-degree reckless
hom cide by delivery of a controlled substance and contri buting
to the delinquency of a child with death as a consequence are
mul tiplicitous when both convictions arise fromthe sane deat h.

- Second, whether a defendant nmay be convicted of
contributing to the delinquency of a seventeen-year-old when the
relevant statute's definition of "child" provides an exception
for purposes of prosecuting a person who is over seventeen.?

- Third, whether a jury instruction for first-degree
reckless homcide by delivery of a controlled substance was
erroneous because the way the instruction was worded allegedly
allowed the jury to find guilt based on a nere allegation rather

t han proof beyond a reasonabl e doubt.

3 Patterson was al so charged with four counts of delivery of a controlled
subst ance, Oxycodone, to Tanya and three others. These charges are not at

i ssue in this appeal

“ See Ws. Stat. 88 948.01(1), 948.40(1). Section 948.01(1) provides:

"' Child neans a person who has not attained the age of 18 years, except that
for purposes of prosecuting a person who is alleged to have violated a state
or federal crimnal law, 'child" does not include a person who has attained
the age of 17 years." Section 948.40(1) provides: "No person may
intentionally encourage or contribute to the delinquency of a child."
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- Fourth, whether Patterson is entitled to a new trial
because of clained prosecutorial msconduct stemmng from the
prosecutor's use of other w tnesses' statenments and testinony in
a manner prohibited by Haseltine.?®

13 W affirm the court of appeals for the reasons stated
bel ow. In response to Patterson's first claim we hold that
convictions for both first-degree reckless hom cide by delivery
of a controlled substance and contributing to the delinquency of
a child with death as a consequence are not nmultiplicitous
because, in light of the four-part analysis outlined in State v.
Davi son, 2003 W 89, 950, 263 Ws. 2d 145, 666 Nw2d 1, we
conclude that the legislature intended to permt nmultiple
puni shnments for these offenses. On this issue, we affirm the
court of appeals, but on different grounds.® W conclude that
the convictions are not nultiplicitous because contributing to
the delinquency of a child with death as a consequence is not a
"type of crimnal hom cide" for purposes of Ws. Stat.
8 939.66(2), and further conclude that the |egislature intended
to permt cunulative punishnents for that offense and first-

degree reckless hom cide by delivery of a controlled substance.

In Haseltine, the court of appeals held that "[n]o w tness, expert or

ot herwi se, should be permitted to give an opinion that another nentally and
physically conpetent witness is telling the truth." State v. Haseltine, 120
Ws. 2d 92, 96, 352 NNW2d 673 (C. App. 1984).

5 The court of appeals held that the charges are not nultiplicitous, but its

hol di ng was based on an i nproper readi ng of Davison. Patterson, 321

Ws. 2d 752, Y12 (citing Davison, 263 Ws. 2d 145, 1Y65-67). Inits

deci sion, the court of appeals reasoned that, based on Davison, Ws. Stat.

8§ 939. 66 does not prohibit conviction of both the charged crime and a | esser-
i ncl uded of fense when both of fenses are charged. Patterson, 321 Ws. 2d 752,
112. We disagree for the reasons set forth bel ow

3
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14 Regarding the second issue, we hold that Ws. Stat.
8 948.40(1) proscribes contributing to the delinquency of any
child under the age of eighteen, and thus Patterson's conviction
was proper. Qur interpretation of Ws. Stat. 8§ 948.40(1) is
informed by the plain |anguage and legislative history of the
definition of "child" in Ws. Stat. 8§ 948.01(1), which excludes
t hose over seventeen only for the "purposes of prosecuting"” such
person.

15 Third, we <conclude that the jury instruction for
first-degree reckless homcide by delivery of a controlled
substance was not erroneous because the jury was properly
advised that the burden of proving all elements of the crine
beyond a reasonable doubt rested on the State. Patterson's
claim that the wording of the fourth elenment of that crine
allowed the jury to convict him based on allegations alone is
not reasonabl e, especially when one looks at the jury
instructions as a whol e.

16 Fourth, t here was no prosecutori al m sconduct
warranting a new trial because the single Haseltine violation in
the seven-day trial in this case did not "so infect[] the trial
with unfairness as to nake the resulting conviction a denial of

due process.” State v. Neuser, 191 Ws. 2d 131, 136, 528

N.W2d 49 (C. App. 1995). We therefore affirm the decision of
the court of appeals.
l. BACKGROUND
17 For the purposes of this appeal, the facts of this
case are undisputed. At the heart of this case is the death of

4
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Tanya, at the age of seventeen, from an overdose of Oxycodone, a
prescription pain nedication. Tanya spent the night of My 2,
2003, with her boyfriend, Patterson. Over the course of that
evening, Patterson and Tanya both wused Oxycodone. Sever al
people who visited Patterson at his honme that night testified
that Patterson gave Tanya Oxycodone pills, which she ingested
The next norning, Patterson and his nother, with whom Patterson
lived, awoke to find Tanya unconscious. Ener gency nedi cal
personnel were unable to revive Tanya, and she was taken to the
hospital, where she was pronounced dead. After an autopsy and a
t oxi col ogi cal analysis, the coroner determned that the cause of
death was drug ingestion, specifically, Oxycodone.

18 On February 13, 2004, Patterson was charged with two
counts of delivery of a schedule Il controlled substance, nanely
Oxycodone, in violation of Ws. Stat. § 961.41(1)(a), first-
degree reckless homcide by delivery of a controlled substance
in violation of Ws. Stat. 8§ 940.02(2)(a), and encouraging or
contributing to the delinquency of a child resulting in death in
violation of Ws. Stat. § 948.40(1), (4)(a). In an anended
crim nal conpl ai nt, Patterson was also charged wth two
additional counts of delivery of a controlled substance in
violation of Ws. Stat. 8 961.41(1)(a), for delivering Oxycodone
to two others on the night of May 2, 2003.

19 After a seven-day jury trial in Juneau County Circuit
Court, the Honorable Charles A Pollex presiding, the jury
acquitted Patterson of one count of delivery of a controlled

substance and found Patterson gquilty of all other charges.
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Patterson noved the circuit court for postconviction relief.
First, Patterson argued that count four, contributing to the
del i nquency of a mnor resulting in death, should be dismssed
due to insufficient evidence. Specifically, Patterson alleged
that the State failed to prove the first elenent of Ws. Stat.
8 948. 40 because Tanya was seventeen at the time and thus not a
"child" as that termis used in the statute.’ Second, Patterson
sought dismssal of the contributing to the delinquency of a
mnor and delivery of a <controlled substance counts as
mul tiplicitous, arguing that both are |esser included offenses
of first-degree reckless homcide by delivery of a controlled
subst ance. Third, Patterson argued that count three, first-
degree reckless homcide by delivery of a controlled substance,
must be dism ssed because a jury instruction was erroneous. The
circuit court granted Patterson's notion to dismss count two
for delivery of Oxycodone to Tanya because it is a |esser
i ncluded offense of count three, reckless hom cide by delivery
of Oxycodone, and denied all of Patterson's other clains for
relief.

10 Patterson appealed, and the court of appeals affirned
the circuit court's judgnent of conviction and order denying
Patterson's notions for postconviction relief. Patterson, 321
Ws. 2d 752, 1. Regarding Patterson's nmultiplicity claim the

court of appeals held that the punishnents for both first-degree

"In that claim Patterson also argued (1) ineffective assistance of trial
counsel for failing to raise the issue during trial, and (2) that his
convi ction was based on insufficient evidence because, even view ng the
evidence in the light nost favorable to the State, Tanya never "possessed"
Oxycodone. Patterson does not raise these issues on appeal .

6
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reckless homcide by delivery of a controlled substance and
contributing to the delinquency of a child with death as a
consequence are not nultiplicitous because an analysis of the
relevant factors reveals a legislative intent to permt
convictions for both offenses. Id. In part the court of
appeals relied on Davison, 263 Ws. 2d 145, and interpreted that
case to provide that Ws. Stat. 8§ 939.66 does not show a clear
legislative intent to bar multiple convictions for |esser
i ncluded offenses when both offenses are charged. Pat t er son,
321 Ws. 2d 752, 9110-12. In addressing Patterson's claimthat
W s. St at . 8§ 948.40(1) does not apply to <children over
seventeen, the court of appeals exanm ned the relevant statutory
definitions and concluded that seventeen-year-olds are excepted
from the definition of "juvenile" only for the "purpose[] of
investigating or prosecuting” such person. Patterson, 321
Ws. 2d 752, ¢929. In response to Patterson's jury instruction
claim the court of appeals held that, viewng the instructions
as a whole, the use of the word "alleged" in the fourth el enent
of the charge of first-degree reckless hom cide by delivery of a
controll ed substance only refers back to the first elenent and
thus does not inproperly relieve the State of its burden of
proof . Id., 132 On Patterson's prosecutorial msconduct
claim the court of appeals held that the circuit court did not

erroneously exercise its discretion in denying Patterson's
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motion for a mstrial because the prosecutor’'s single inproper
question did not result in an unfair trial.?® Id., 37.
1. ANALYSI S

11 Patterson chall enges several aspects of his trial and
convi ction. W agree with the court of appeals' decision to
affirmthe circuit court's judgnent of conviction and denial of
postconviction relief, though in part on different grounds. e
w Il address each of Patterson's clains in the order decided by
the court of appeals and as outlined above.

A Patterson's Miultiplicity Caim

112 A multiplicity claim presents a question of |aw that
is "subject to independent appellate review" State v.
Multaler, 2002 W 35, 52, 252 Ws. 2d 54, 643 N W2d 437.
Multiplicity clains are anal yzed under a two-part test. First,

pursuant to the Blockburger elenents-only test, this court

exam nes whether the offenses are identical in law and fact.
Id. Second, this court turns to whether the Ilegislature
intended multiple punishnments for the conduct and offenses at
issue. |d.

113 Patterson argues that the legislature did not intend
to permt nmultiple convictions for reckless hom cide by delivery
of a controlled substance and contributing to the delinquency of

a child with death as a consequence for the sane act. See WSs.

8 The court of appeals al so addressed the claimraised in Patterson's
postconviction notion that the State failed to prove that Tanya "possessed"
Oxycodone and held that there was sufficient evidence. Patterson, 321

Ws. 2d 752, 926. Patterson did not raise that issue in his petition for
review to this court.



No. 2008AP1968-CR

Stat. 88 940.02(2)(a), 948.40(1), (4)(a).°® Wiile Patterson
concedes that the statutes are not identical in law or fact, he
argues that the legislature intended to prohibit nmultiple
convictions, and thus nultiple convictions violate due process.
In support he contends that the plain |anguage and | egislative
history of Ws. Stat. 8§ 939.66(2) shows a clear |legislative
intent to prohibit conviction of a hom cide offense and a | esser
i ncluded type of hom cide. Further, Patterson asserts that
8 948.40(1), (4)(a) is a less serious type of homcide than
8 940.02(2)(a) because they require proof that the defendant
caused a death and inpose a |lesser penalty than first-degree
reckl ess hom ci de. Patterson contends that hom cide statutes
are located throughout the statutes and that Ws. Stat.
8 948.40(1), (4)(a) is one such exanple. In response to the
court of appeals' holding, Patterson argues that Davison does
not control because this court limted its interpretation of
Ws. Stat. 8 939.66 to subsection (2m which applies to battery

of f enses.

® Contributing to the delinquency of a child. (1) No
person may intentionally encourage or contribute to
the delinquency of a child. This subsection includes
intentionally encouraging or contributing to an act by
a child wunder the age of 10 which would be a
delinquent act if commtted by a child 10 years of age
or ol der.

(4) A person who violates this section is guilty of a

Class A msdeneanor, except: (a) |If death is a
consequence, the person is gquilty of a dCass D
fel ony .

Ws. Stat. § 948.40(1), (4)(a).
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114 The State's argunent is twofold. First, the State
argues that, based on this court's interpretation of Ws. Stat.
8 939.66 in Davison, the |esser included offenses provision does
not prohibit nultiple convictions when both offenses are
charged. Additionally, the State argues that in any event Ws.
Stat. 8§ 939.66(2) does not prohibit the convictions here because
Ws. Stat. § 948.40(1), (4)(a) is not a "type of crimnal
hom ci de. "

15 Before delving into the substance of Patterson's
multiplicity claim we wll address the appropriate framework
for analyzing such clains. Under the Wsconsin Constitution,
mul ti ple punishnents may not be inposed for charges that are
identical in law and fact unless the legislature intended to
i npose such puni shnents. Davi son, 263 Ws. 2d 145, 1130-32;
State v. Lechner, 217 Ws. 2d 392, 401-02, 576 N WwW2d 912

(1998). Therefore, the "elenents-only" test, to determne
whet her charges are identical in law and fact, is the first
prong of a multiplicity analysis. Multaler, 252 Ws. 2d 54,
152. The elenents-only test determnes the presunption under

which the analysis of the second prong is to be conducted.

Davi son, 263 Ws. 2d 145, 9943-45. Ofenses wth elenents
identical in law and fact establish a presunption that the
legislature did not intend to permt multiple punishnments. 1d.,
143. Ofenses wth elenents that differ in law or fact

establish a presunption that the legislature did intend to

permt multiple punishnents. 1d., Y44.

10
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116 Regardless of the outcone of the elenents-only test,
the court proceeds to the second prong to discern |egislative
i ntent. Id., 1143-45. Qperating wunder the presunption
established under the first prong, the court then proceeds in a
four-factor analysis to determne whether the |egislature
intended to permt multiple punishments for the offenses in
guesti on. Id., 950. This court examnes (1) all relevant
statutory |language, (2) the legislative history and context of
the statutes, (3) the nature of the proscribed conduct, and (4)
the appropriateness of nultiple punishnments for the defendant's
conduct . Id. Even if the plain |anguage of the relevant
statutes i1s unanmbiguous, in addressing a multiplicity claim we

proceed through all four factors. State v. Gayson, 172

Ws. 2d 156, 161, 493 N.W2d 23 (1992).

117 W now turn to the statutes at issue in this case.
First, wunder the elenents-only test, first-degree reckless
hom cide by delivery of a controlled substance and contri buting
to the delinquency of a child wth death as a consequence are
not identical in law and fact.!® Both parties acknow edge that

the offenses are not identical in law or fact. To provide just

10 The el ements of first-degree reckless honicide by delivery of a controlled
substance are that the defendant delivered a controlled substance to the
victim that the victimused the substance that the defendant delivered; and
that the defendant knew or believed that the substance was the controlled
substance that was delivered. Ws. Stat. § 940.02(2)(a); see Ws JI—
Crimnal 1021.

The el enments of contributing to the delinquency of a child where death is a
consequence are that the child was under the age of 18 years; that the
defendant intentionally encouraged or contributed to the delinquency of that
child; and that death was a consequence of encouraging or contributing to the
del i nquency of that child. Ws. Stat. § 948.40(1), (4)(a); see Ws JI—
Crimnal 2170A.

11
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one difference, contributing to the delinquency of a child with
death as a consequence requires that a child be involved,
whereas reckless homcide by delivery of a controlled substance
applies to both children and adults. Conpare Ws. Stat.
§ 940.02(2)(a), wWth Ws. Stat. § 948.40(1), (4)(a). Thus, we
proceed presumng that the legislature intended to permt
puni shnment under Ws. Stat. 88 940.02(2)(a), 948.40(1), (4)(a)
for the same conduct. Davi son, 263 Ws. 2d 145, 144. The
of fenses are nultiplicitous only if this presunption is rebutted
by clear evidence of contrary legislative intent. |d.
1. Rel evant Statutory Language
118 The plain | anguage of the three relevant statutes does
not rebut the presunption that the legislature intended to
perm t puni shnent under W' s. St at . 88 940.02(2) (a), and
948.40(1), (4)(a). In addition to the two statutes under which
Patterson was convicted, Ws. Stat. 8 939.66(2) is relevant to
this analysis because it prohibits conviction of both a hom cide
offense and a lesser included type of crimnal hom cide.
Patterson's nultiplicity claimis based in part on his argunent
that Ws. Stat. 8§ 948.40(1), (4)(a) is a type of crimnal
hom ci de. Under this factor we conclude that Ws. Stat.
8§ 948.40(1), (4)(a) is not a type of crimnal hom cide because
it lacks the characteristics of a traditional hom cide statute.
119 As we have noted, Ws. Stat. § 939.66 permts
conviction of either the charged offense or a |esser-included
of fense, but precludes conviction of both. Contrary to the
State's assertion and the court of appeals' reasoning, this

12
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statute prohibits convictions under nultiple statutes where one
is an included offense of the other, whether or not one or both
are charged. Ws. Stat. 8§ 939.66. The court of appeals based
its holding in part on this charging distinction. Pat t er son,
321 Ws. 2d 752, f12. Relying on this court's decision in
Davi son, the court of appeals held that Ws. Stat. 8§ 939.66(2)
does not show a clear legislative intent to prohibit "punishnment
for both a charged crimnal homcide and a charged |ess serious
type of crimnal homcide." Id. (enphasis added). Based on
this | anguage the State argues that this court should affirmthe
court of appeals on the ground that Ws. Stat. 8§ 939.66 does not
prohibit conviction of multiple types of homcide when both
of fenses are charged. W reject this reading of Davison and
decline to affirmthe court of appeals on this basis.

20 W disagree with the court of appeals for two reasons.
First, the court of appeal s’ reliance on Davison is
i nappropriate because Davison involved the battery statutes.
Qur interpretation of Ws. Stat. 8§ 939.66 in Davison turned on
an analysis of subsection (2m, which prohibits conviction of
both a battery offense and "a |less serious or equally serious
type of battery." 263 Ws. 2d 145, 9109. Second, the court of
appeals msinterpreted our holding in Davison. VWile we noted
that a literal reading of Ws. Stat. 8§ 939.66 could suggest that
it permts nmultiple convictions for two types of battery where
both are <charged, we rejected this reading, <calling it a
"curious result[]," in favor of a nore reasonable interpretation
of the statute based on the l|egislative history of subsection

13
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(2m . Davi son, 263 Ws. 2d 145, ¢9Y74-75, 109 ("The disturbing
I nconsi stency W t hin 8§ 939. 66 i f Davi son' s litera
interpretation of subsection (2m were adopted, the conpelling
| egi slative history of subsection (2nm), the legislative notive
for the proscribed conduct wunder the ordinary and special
circunstances battery statutes, and the appropriateness of
puni shing nore than one offense lead us to conclude that the
| egislature has not clearly intended to prohibit multiple
puni shnments on these facts."). As we did in Davison, we decline
to hold that Ws. Stat. 8§ 939.66 permts conviction for an
offense and an included offense where both are charged, and
instead affirmthe court of appeals on the basis that Ws. Stat.
8§ 948.40(1), (4)(a) is not a type of crimnal hom cide.

21 In subsection (2) of Ws. Stat. 8§ 939. 66, t he
provision explains that an included crinme nmay be "[a] crine
which is a less serious type of crimnal homcide than the one
charged." Ws. Stat. 8§ 939.66(2). Wile Ws. Stat. 8§ 939.66(2)
prohi bits conviction of a homcide offense and a | esser included

type of homcide, see Lechner, 217 Ws. 2d at 408, to resolve

whether 8 939.66(2) infornms the present Ilegislative intent
anal ysis, we mnust determ ne whether Patterson was convicted of
multiple "type[s] of crimnal homcide."

22 The statute is silent regarding what offenses are
categorized as "a type of crimnal homcide." Ws. Stat.
8 939.66(2). In fact "homcide" is not defined anywhere in the
st at ut es. Thus, Ws. Stat. § 939.66(2) is anbiguous regarding
what of fenses are included as a "type of crimnal homcide."

14
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123 However, the fact that § 948.40(1), (4)(a) is so
different than the homcide statutes, in its elenents and
location in the statutes, is instructive. The hom cide statutes
are collected in chapter 940 entitled "Crinmes Against Life and
Bodily Security.” The offense for contributing to the
del i nquency of a child with death as a consequence is located in
chapter 948, which contains the "Crines Against Children."

24 Rather than being a homcide statute, Ws. Stat.
8 948.40(1), (4)(a) is nore akin to other offenses spread
t hroughout the statutes that proscribe certain conduct and
i npose a nore serious punishnent where death results. Patterson
ar gues t hat t hese ot her st at ut es, citing Ws. St at.
8 346.74(5)(d) as an exanple, are sinply homcide statutes
| ocated outside of chapter 940. Wsconsin Stat. 8§ 346.74(5)(d),
whi ch provides the penalty when a driver fails to conply with
the requirenents in Ws. Stat. 8§ 346.67(1) after an accident
that results in a death, is simlar to § 948.40(1), (4)(a).
Both provide a nore serious punishment where "death is a
consequence. " Ws. Stat. 88 346.74(5)(d), 948.40(1), (4)(a).
In contrast, the homcide statutes target those who "cause[] the

deat h" of another. See, e.g., Ws. Stat. 88 940.01-.03.

Further, the fact that 8 346.74(5)(d) is not a type of crimna
homcide is evident from the fact that defendants are often
convicted under both that statute and a honicide statute when

their conduct is proscribed by both. Like Ws. Stat.

1 See State v. Harnon, 2006 W App 214, 296 Ws. 2d 861, 723 N.wW2d 732
(defendant convicted of § 940.10 - homici de by negligent operation of a
vehicle — and 8§ 348.74 — hit-and-run resulting in death); State v. Lohneier,

15
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8 346.74(5)(d), § 948.40(1), (4)(a) is not a type of crimnal
homi ci de. 2

125 The |anguage of the relevant statutes suggests that
the legislature did not intend contributing to the delinquency
of a child wwth death as a consequence to be a type of crimnal
hom ci de. The legislative history of these statutes further
supports this concl usion.

2. Legi slative H story

126 Continuing with our nmultiplicity analysis, we exam ne
the legislative history of the relevant statutes, specifically
Ws. Stat. 88 939.66, 948.40(1), (4)(a). Based on this history,
we conclude that the legislature did not intend for Ws. Stat.
8 939.66(2)'s prohibition against conviction of nultiple types
of crimnal homcide to include contributing to the delinquency
of a child wwth death as a consequence. First, the history of
the Ilesser included offenses provision suggests that the

| egi slature intended "type[s] of crimnal homcide" to include

205 W's. 2d 183, 556 N.W2d 90 (1996) (defendant convicted of both 8§ 940.09
and 346.74(5)); State v. Carter, 229 Ws. 2d 200, 598 N.W2d 619 (C. App.
1999) (defendant charged with both 8§ 940.02(1) and 346.74(5)(d)); State v.
Ur banec, No. 1998AP402-CR, unpublished slip op. (Ws. C. App. Jun. 8, 1999)
(def endant convicted of both 8§ 940.09 and 346. 74(5)(d) for sanme death).

12 Contributing to the delinquency of a child with death as a consequence is
al so distinct fromthe hom cide statutes because the child or a third person
could be the i medi ate cause of the death. Because Ws. Stat. § 948.40(1),
(4)(a) utilizes broad | anguage penalizing those who contribute to the

del i nquency of a child if death is a consequence, a defendant coul d be
convicted where the child, as a result of the delinquency to which the

def endant contributed, causes a death. |In contrast, nost homi ci de statutes
require that the defendant actually cause the death of another. Ws. Stat.
8§ 940. 01-.03, 940.05-.06, 940.08-.10. W recognize that a defendant may

al so be convicted for felony nurder where another person is the i nmedi ate
cause of the death; however, we noted in G nen that holding the felon
responsi ble for the homi ci de was acceptabl e because the legislature Iimted
felony murder to "inherently dangerous felonies." State v. G nen, 184 Ws.
2d 423, 435-42, 516 N. W2d 399 (1994).

16
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only the traditional hom cide offenses. Second, the history of
Ws. Stat. 8 948.40(1), (4)(a) shows that it was created to
protect children from dangerous conduct that can result in a
death, and it was not created as another type of crimnal
hom ci de.

27 The legislative history of Ws. Stat. 8 939.66 is
largely silent on what offenses were neant to be included as a
"type of crimnal homcide," but its origin and devel opnent
suggest that it is limted to the traditional homcide statutes
now |ocated in chapter 940. Before the legislature added
specific exanples of offenses that were considered included
crimes, the general |esser included offenses provision was
| ocated in Ws. Stat. 8 357.09, entitled "Conviction of included

crime. "3

In 1951 the Senate proposed the creation of Ws. Stat.
§ 339.45, which is substantially simlar to the current |esser
i ncluded offenses provision in Ws. Stat. 8§ 939. 66. 1951 S. B
784. A coment in that bill notes that the new provision was
"substantially a restatenent of the old section 357.09 with the
concept of ‘'included crinme' being spelled out 1in greater

detail ." Id. This change explained that a |esser type of

13 This statute provided that "[w hen a defendant is tried for a crine and is
acquitted of part of the crine charged and is convicted of the residue

t hereof, the verdict may be received and thereupon he shall be adjudged
guilty of the crine which appears to the court to be substantially charged by
such residue of the indictnent or information and shall be sentenced
accordingly." Ws. Stat. 8§ 357.09 (1951).

14 Section 339.45 provided that "[u] pon prosecution for a crime, the actor may
be convicted of either the crime charged or an included crime, but not both.
An included crime may be any of the following: . . . (2) Acrime whichis a

| ess serious type of crimnal homicide than the one charged." 1951 S.B. 784.
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crimnal homcide was an included crine, but the legislature did
not specify what it neant by a type of crimnal hom cide.

128 This bill was never passed by the Assenbly, but in
1953 an identical provision was passed by both the Assenbly and
the Senate as part of a nmmjor revision and reorgani zation of the
crimnal code. Ch. 623, Laws of 1953; 1953 A B. 100. A conmment
explains that "[s]ubsection (2) of the new section is a
restatenent of old law. " 1953 A .B. 100. As further explanation
of this new law, the coment provides that "[a]n exanple of an
included crime wunder subsection (2) is homcide by reckless
conduct when the crinme charged is first-degree nurder." 1953
A.B. 100. In this law, both of the offenses in the exanple were
|ocated in the newy created chapter 340, entitled "Crines
against life and bodily security."' Ch. 623, Laws of 1953.
VWiile this Act was printed in the 1953 Statutes, it was not to
becone effective until it was reenacted by the 1955 | egislature.

See § 282, ch. 623, Laws of 1953; WIlliam A Platz, The Crim nal

Code, 1956 Ws. L. Rev. 350, 351-52.

129 The legislature did not reenact this |law but instead
replaced it entirely with Chapter 696, Laws of 1955. Pl at z,
supra, at 352. In reorganizing the code, the |egislature noved
the | esser included offenses provision and the hom cide statutes
to Ws. Stat. § 939.66 and chapter 940 respectively. Ch. 696,
Laws of 1955. O her than renunbering the statutes, the

| egislature did not further nodify the |esser included offenses

15 The current versions of these offenses are |located in chapter 940.
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or hom cide provisions. No additional comments were provided to
el aborate on what offenses were included as types of crimnal
hom ci de.

30 Through this major overhaul of the crimnal code, the
| egislature grouped all of the homcide statutes together in
chapter 940, while at the sanme tinme developing the |anguage in
the lesser included offenses provision referring to types of
crim nal hom ci de. By so doing in the sanme Act, the
| egislature, it appears, intended to refer to those core
crimnal homcide statutes in what is now chapter 940. As noted
above, the comments in the legislative history further support
this conclusion. Further, the legislative history of Ws. Stat.
8§ 948.40(1), (4)(a) leads to the sane result.

131 The legislative history confirns what the |anguage of
the statute suggests; Ws. Stat. 8§ 948.40(1), (4)(a) is not a
type of crimnal homcide, but rather a law for the protection
of children from egregi ous conduct wth, obviously, very serious
consequences when that conduct results in a death. The fact
that this statute provides a nore serious punishment for
contributing to a child' s delinquency when a death occurs does
not meke it a hom cide statute.

132 In 1961, the I|anguage at issue was added to the

statute proscribing contributing to the delinquency of a child.?®

® prior to the revision, Ws. Stat. § 947.15 provided: "Contributing to the
del i nquency or neglect of children. (1) The follow ng persons may be fined
not nore than $500 or inprisoned nore than one year in county jail or both:
(a) Any person 18 or older who intentionally encourages or contributes to the
del i nquency or neglect of any child . . . " Ws. Stat. 8§ 947.15(1)(a)
(1959). After this change Ws. Stat. 8§ 947.15 provided "Contributing to the
del i nquency of children; neglect; neglect contributing to death. (1) The
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Ch. 485, Laws of 1961. Little explanation acconpanied this
revi sion. The bill sinply stated that it was a law to "anend
947.15(1) relating to increasing the penalty for neglect of
children when death results.” Drafting File, ch. 485, Laws of
1961, Legislative Reference Bureau, Mdison, Ws.

133 Wiile the intention behind its <creation renains
somewhat unclear, later revisions provide nore insight into the
| egislature's intent regarding this statute. |In 1987, a speci al
commttee of the legislative council on crinmes against children
devel oped chapter 948 to "[r]eorganize[] those crinmes against
children currently located in the crimnal code [chs. 939 to
948] into a separate chapter of the crimnal code, new ch. 948
relating solely to crinmes against children.” Drafting file for

1987 Ws. Act 332, Analysis by the Legislative Reference Bureau

of 1987 S.B. 203, Legislative Reference Bureau, Madison, Ws.
This nove to chapter 948, as opposed to chapter 940 which
contains the homcide statutes, indicates that the wunderlying
conduct targeted by this statute 1is contributing to the
del i nquency of a child, not homcide. W are further convinced

by coments to this Act, which explain:

In s. 948.40, which applies only to contributing to
t he del i nquency of a child:

4. Subsecti on (4) revi ses t he penal ti es for
contributing to the delinquency of a child by:

foll owi ng persons nay be fined not nmore than $500 or inprisoned not nore than
one year in county jail or both, and if death is a consequence may be fined
$1,000 or inprisoned not nore than 5 years: (a) Any person 18 or ol der who
intentionally encourages or contributes to the delinquency or neglect of any
child . . . " Ws. Stat. § 947.15(1)(a) (1961).
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a. Increasing the penalty where death is a
consequence of the act which is encouraged or
contributed to from a Class D felony to a Cass C
f el ony.

1987 Ws. Act 332.

134 These comments clarify that Ws. Stat. 8§ 948.40
proscri bes contributing to the delinquency of a child, which
offense is considered nore serious "where death is a
consequence. "

35 Nothing in the legislative history of either Ws.
Stat. 8§ 939.66 or 8§ 948.40(1), (4)(a) overcomes the presunption
that the legislature intended to permt nultiple punishnments
under these offenses. In fact, quite the opposite. W conclude
that the statutory |anguage and legislative history of these
provisions indicate that 8§ 948.40(1), (4)(a) is not a type of
crim nal hom cide and thus not covered by § 939.66(2).
Neverthel ess, continuing with the nmultiplicity analysis, we turn
to the third factor.

3. The Nature of the Proscribed Conduct

136 The third factor in the nultiplicity analysis requires

us to consider the policies underlying each of the statutes and

the objectives they seek to achieve. See Davison, 263

Ws. 2d 145, 1191, 94. The statutes prohibiting the offenses at
i ssue here are ainmed at very different targets.

137 First-degree reckless homcide by delivery of a
controll ed substance was created as a specific type of crimna
hom cide to prosecute anyone who provides a fatal dose of a

controlled substance. W s. St at . 8§ 940.02(2)(a). The
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| egi sl ature developed this law, often referred to as the Len
Bias law, in the wake of the tragic death of a University of
Maryl and basketball star by the same nanme from a cocaine
over dose. See Ws Jl—Crimnal 1021 n.1; VWalter Dickey, David

Schultz & Janes L. Fullin, Jr., The Inportance of Carity in the

Law of Hom ci de: The Wsconsin Revision, 1989 Ws. L. Rev. 1323,

1351 n. 97.

138 As discussed above in greater detail, § 948.40(1),
(4)(a) is meant to protect children from those who would
encourage them to becone delinquent. See 1987 Ws. Act 332.
The overarching goal of this statute is to protect children from
harm by shielding themfromthe dangers of breaking the | aw

139 Patterson argues that the nature of the proscribed
conduct is the sanme for both offenses because the physical act,
"adm ni stering Oxycodone to the victim causing her to die," is
the sanme for both offenses. However, under this factor we are
not concerned with whether the underlying act is the sane for
both offenses as that inquiry was done in the elenents-only
test. Rat her, this factor focuses on the policies underlying
t hese of f enses.

40 The court of appeals aptly dismssed Patterson's
argunment under this factor as follows. "That Patterson's
particul ar conduct happens to fall within a relatively limted
area covered by both statues does not show that the |egislature
i ntended only one punishnent."” Patterson, 321 Ws. 2d 752, 9109.

141 The State argues that the legislature intended to
permt nultiple punishnments for these offenses because each
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statute proscribes different conduct. According to the State

and as we noted above, Ws. Stat. § 940.02(2)(a) addresses

hom ci de involving the delivery, manufacture or distribution of

drugs and, in contrast, Ws. Stat. 8§ 948.40(1), (4)(a) addresses

contributing to the delinquency of a child. W agree with the
State, and thus turn to the final factor in this analysis.
4. The Appropriateness of Miltiple Punishments

42 Qur analysis under this factor is closely related to

that under the previous factor, and thus we need not repeat that

di scussion here in great detail. See Davison, 263 Ws. 2d 145

198. W conclude that each statute addresses separate harns for
whi ch society has a significant interest in preventing.

143 The aim of the reckless homcide by delivery of a
controll ed substance statute is preventing drug-related deaths
by prosecuting those who distribute fatal doses of drugs. W s.
Stat. § 940.02(2)(a). The contributing to the delinquency of a
child offense is nmeant to protect children from a nunber of
different harnms and provides increased deterrence through a nore
serious puni shnment when a death results. W s. St at .
8 948.40(1), (4)(a). Wen a defendant's conduct inplicates both
of these offenses, as Patterson's conduct has, it is an
especially grievous offense because he has not only caused a
death by providing a controlled substance, but he has involved a
child in that offense. |In Patterson's case, it was the child's
death that resulted. W conclude that nultiple punishnments are

appropriate to deter such behavior.
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144 For the reasons stated above, we hold that Patterson
failed to overcone the presunption that the |egislature intended
to allow multiple punishnents for this offense, and therefore,
his convictions are not nultiplicitous.

B. Patterson's claimregarding the definition
of "child" for the purposes of 8§ 948.40(1)

45 This issue concerns the proper interpretation of Ws.
Stat. 8§ 948.40(1), specifically the definition of "child" for
the purposes of that statute.?’ As this is a question of
statutory interpretation, our review is de novo. McNei | v.
Hansen, 2007 W 56, 916, 300 Ws. 2d 358, 731 N W2d 273.
Statutory interpretation begins wth the |anguage of the

statute. State ex rel. Kalal v. Crcuit Court for Dane County,

2004 W 58, 4945, 271 Ws. 2d 633, 681 N W2d 110. We interpret
a statute "where possible to give reasonable effect to every
word, in order to avoid surplusage." Id., 946. Only if we
conclude that the plain |anguage of the statute is anbiguous
wll we ook to the legislative history for clarification. 1d.
46 Patterson argues that his conviction under Ws. Stat.
8 948.40(1), (4)(a) was error because Tanya was seventeen at the
time of her death and the statute does not apply to seventeen-

year - ol ds. He bases this argunent on an exception in the

7 The court of appeals reviewed this claimas one challenging the sufficiency
of the evidence. Patterson, 321 Ws. 2d 752, Y27. Before the court of
appeal s Patterson argued that the evidence was insufficient to support a
guilty verdict for contributing to the delinquency of a child with death as a
consequence based on his interpretation of Ws. Stat. § 948.40(1). However,
Patterson's argunment before this court does not present this issue as one
regardi ng the sufficiency of the evidence, but rather as one of statutory
interpretation. Because we conclude that this claimturns on the appropriate
interpretation of § 948.40(1), our analysis will address it as such.
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definition of "juvenile" for those over seventeen. Ws. Stat
8§ 938.02(10m. The State argues that this exception applies
only for the purposes of prosecuting children and therefore does
not apply to prosecutions under Ws. Stat. 8§ 948.40(1). See
Ws. Stat. 88 938.02(10m, 948.01(1). W agree with the State
We conclude that this exception applies only to the prosecution
of children based on the plain | anguage and | egislative history
of Ws. Stat. 88§ 948.01(1) and 948.40(1).

147 W first examne the plain |anguage of Ws. Stat.

8§ 948.40(1). It provides that "[n]o person may intentionally
encourage or contribute to the delinquency of a child." W s.
Stat. § 948.40(1). "Child" is defined in chapter 948 as "a

person who has not attained the age of 18 years, except that for
pur poses of prosecuting a person who is alleged to have viol ated
a state or federal crimnal law, 'child does not include a
person who has attained the age of 17 vyears."'® Ws. Stat.
8§ 948.01(1). Based on the plain |anguage of the definition of
"child," it excludes children over the age of seventeen fromits
definition only "for the purposes of prosecuting"” such a person.
Id. Since under Ws. Stat. 8§ 948.40(1) it is the person
contributing to the child' s delinquency being prosecuted and not

the child, the exception does not apply to the victimhere.

8 The rel evant exception to the definition of "juvenile" in Ws. Stat.

§ 938.02(10m is substantially sinmlar to the exception in the definition of
"child" in Ws. Stat. 8§ 948.01(1). Because the |anguage of Ws. Stat.

§ 948.40(1) refers to "child" rather than "juvenile," and because the

rel evant legislative history addresses the definition of "child" in chapter
948, we will continue the analysis by referring to the definition of "child"
even though the parties and the court of appeals framed their anal yses around
the definition of "juvenile." As the court of appeals noted, Patterson, 321
Ws. 2d 752, 929 n.12, the analysis would be the sanme under either term
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148 Patterson argues that this reading of § 948.40(1)
strips the word "delinquency" of any neaning. He asserts that
the reference to a child s delinquency inplicates the over-
seventeen exception as children nust be prosecuted to becone
del i nquent . This argunent fails for two reasons. First, this
court has expressly held that a conviction under 8§ 948.40(1) for
contributing to a child' s delinquency is not predicated on the

child actually being adjudicated delinquent. Riger v. State,

249 Ws. 201, 204, 23 N W2d 456 (1946). Second, the pattern
jury instruction explains that for the purposes of Ws. Stat.
8§ 948.40(1), "del i nquency” neans "any violation of state
crimnal law by a child." Ws Jl—€rimnal 2170A Thi s
clarifies that the term "delinquency" in Ws. Stat. 8 948.40(1)
requires proof only that the child violated a crimnal |aw, and
not that the child was prosecuted for that violation.

149 Wiile the language is reasonably clear, there is
clainmed anmbiguity regarding the interplay between the exception
in the definition of "child" for prosecution purposes and the
reference in Ws. Stat. 8§ 948.40(1) to delinquency. To resolve
that anbiguity, and in support of our interpretation, we wll
exam ne the |l egislative history for further gui dance.

50 The exception in the definition of "child" for the
pur pose of prosecuting children over seventeen was added in 1995
as part of a revision to juvenile court jurisdiction. Drafting

File for 1995 Ws. Act 27, Analysis by the Legislative Reference

Bureau of 1995 A B. 150, Legislative Reference Bureau, Madison,
W s. The Legislative Reference Bureau clarified that the
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purpose of the bill was to "lower[] from 18 to 17 the age at
which a person who violates a crimnal law is subject to the
jurisdiction and procedures of the adult court and, on
conviction, to an adult sentence." 1d. As jurisdiction over
the child at issue in 8 948.40(1) is not a concern in
prosecuting the person that <contributed to that <child's
del i nquency, the exception for children over seventeen does not
apply. The legislative history supports the plain neaning of
the | anguage in Ws. Stat. § 948.40(1).

151 Therefore, we hold that Patterson's conviction for
contributing to the delinquency of Tanya was not error on the
basis cl ained by Patterson.

C. Patterson's Jury Instruction C aim

152 We now turn to Patterson's clains regarding errors
during his trial. W first address Patterson's jury instruction
claim and then turn to his <claim regarding prosecutorial
m sconduct .

153 A jury instruction is erroneous if it fails to clearly
pl ace the burden of proving all elenents of the offense on the

State. See In re Wnship, 397 U S. 358, 364 (1970). To ensure

conpliance with the Wnship standard, we nust "exam ne the jury
instruction as a whole [] to determne whether there is a
reasonable |ikelihood that the jury understood the instructions
to allow conviction based on" insufficient proof. State v.
Avila, 192 Ws. 2d 870, 889, 532 N W2d 423 (1995). The jury

was instructed as follows regarding the requirenents of Ws.
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St at . 8 940.02(2) (a), which closely follows the pattern

i nstruction:

Before you may find the defendant gquilty of this
offense, the State nmnust prove by evidence which
satisfies you beyond a reasonable doubt that the
followng four elenents were present: First, that the
defendant delivered a substance; second, that the
substance was Oxycodone; third, that the defendant
t hought or believed that the substance was Oxycodone,
a controlled substance; and fourth, that Tanya [S.]
used the substance alleged to have been delivered by
t he defendant and died as a result of that use.

(Enmphasi s added).

154 Patterson asserts that this instruction allowed the
jury to find him guilty of first-degree reckless honicide by
delivery of a controlled substance based on nere allegations.
Specifically, Patterson takes issue with the fourth elenment in
the instruction, which he contends pernmtted the jury to find
him guilty "on less than proof beyond a reasonable doubt." In
response, the State points out that, when viewed as a whole, the
jury instruction is not erroneous because the reference to "the
substance alleged to have been delivered by the defendant” only
directs the jury back to the first elenent of the instruction.
The court of appeals agreed, explaining that "[t]he "alleged
| anguage in elenment four is plainly a reference to the substance
Patterson was alleged to have delivered to Tanya S. in elenents
one and two of the crine. Those elenents, in turn, require
pr oof t hat Patterson actually delivered the Oxycodone."

Patterson, 321 Ws. 2d 752, ¢932.
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155 W agree that, considering the jury instruction as a
whole, it is not reasonably likely that the jury m sunderstood
t he burden of proof. Under this instruction, even to reach the
chal l enged elenent, the jury nust find that the State proved
beyond a reasonabl e doubt that the defendant delivered Oxycodone
to Tanya. Once the nenbers of a jury reach the fourth el enent,
we are satisfied that they wll wunderstand that the | anguage
refers them back to their previous finding, not that the burden
has been lowered.'® Therefore, the jury instruction does not
erroneously relieve the State of its burden of proving all of
the elements of Ws. Stat. § 940.02(2)(a) beyond a reasonable
doubt .

D. Patterson's Prosecutorial M sconduct C aim

156 W now turn to Patterson's final claim regarding
all eged prosecutori al m sconduct which Patterson argues
entitles him to a new trial. The ~circuit court denied
Patterson's notion for a mstrial, and the court of appeals
af firnmed. It is well established that a notion for a mstrial
based on prosecutorial msconduct is reviewed under an erroneous

exercise of di scretion standard. Hoppe V. St ate, 74

Ws. 2d 107, 119, 246 N.W2d 122 (1976); State v. Lettice, 205

Ws. 2d 347, 352, 556 N.w2d 376 (Ct. App. 1996). Such a notion

"I's addressed to the sound discretion of the [circuit] court and

19 W also note that these instructions are not only sufficient, but necessary
to ensure that the defendant is not prejudiced by the instruction. Any
alternative to the phrase used in the jury instruction "alleged to have been
delivered by the defendant” — such as referring to a "substance delivered by
t he defendant” - woul d have the effect of suggesting that the defendant is
guilty of the first elenment before the jury has an opportunity to make that
det ermi nati on.
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will not be reversed by this court unless there is evidence of
[an erroneous exercise] of discretion and prejudice to the

defendant." Hoppe, 74 Ws. 2d at 1109.

157 Patterson argues that the circuit court erroneously
exercised its discretion in refusing to grant a mstrial because
the prosecutor's m sconduct denied him due process. The alleged
m sconduct is based on four questions in which the prosecutor
referred to another witness's statenents or testi nony.
Patterson contends that in three instances, the prosecutor
i nproperly inpeached or refreshed the recollection of a wtness
with another wtness's statenments or testinony.?° Patt erson
agrees wth the court of appeals that in a fourth instance, the
prosecutor violated Haseltine, 120 Ws. 2d at 95-96, by asking a
witness to opine on the truthfulness of another wtness's
st atenents. The State responds that the court of appeals
correctly concluded that only one of the prosecutor's questions
even arguably violated Haseltine and that any error did not
prej udi ce Patterson.

158 W agree with the State that the circuit court did not
erroneously exercise its discretion. Under Haseltine, an
attorney may not ask a witness to testify about the truthful ness

of another w tness' testinony. | d. Wil e such questions are

20 patterson concedes that these three questions were not Haseltine violations
but neverthel ess asserts that they were inproper questions. Generally,
Patterson asserts that the prosecutor continuously "attenpted to shift the
burden to the defendant" and inmproperly used another w tness's statenents or
testinmony to i npeach witnesses or refresh their recollection. Patterson does
not el aborate on how t hese questions woul d shift the burden to the defendant
or why the use of other w tnesses' statements or testinobny in the manner is
inmproper if it is not a violation of Haseltine.
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i nproper, Haseltine violations do not result in reversible error
unless the opinion testinony "creates too great a possibility
that the jury abdicated its fact-finding role" to the wtness
and did not independently find the defendant's guilt. Id. at
96. In response to clains of prosecutorial msconduct, a new
trial is appropriate only when inproper questions "so infected
the trial with unfairness as to nake the resulting conviction a
denial of due process.™ Neuser, 191 Ws. 2d at 136. Under
t hese gui delines, we exam ne the allegedly inproper questions.

159 In the first instance, the prosecutor referred to
anot her W thess's t esti nony to refresh Jani ce Tappa' s
recol l ection when cross-examning her. The prosecutor asked
Tappa, "[What if Calvin had said that [Tanya] told himthat she
took two pills, would that help to refresh your recollection?"

160 In t he second i nst ance, during t he redirect
exam nation of Patterson's brother, Daniel Perez, the prosecutor
attenpted to inpeach his testinony by asking, "So if all other
W t nesses sai d t hat at 11: 00 your nmom was al r eady
home . . . that would be wong?"

61 In the third instance, the prosecutor referred to an
exhibit outlining Patterson's statenents to police and asked
| nvestigator Stronpolis about his recollection of Patterson's
st atenents. Contrasting Patterson's statenents to police wth
his nother's testinony, the prosecutor asked, "So if Loretta
Patterson had testified that he kept his nobst recent Oxycontin
40-m |l ligram prescription in his pants pocket, would this be the
first tinme you heard this?" Before Investigator Stronpolis
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could respond, Patterson's counsel objected, and the prosecutor
rephrased the question.

62 The fourth instance Patterson asserts was a Haseltine
violation also occurred during the prosecutor's Cross-
exam nation of | nvestigator Stronpolis. VWile eliciting
information about the investigator's interrogation of Msty
Hale, the prosecutor asked, "Do you believe she was being
truthful when she gave that information to you or did you stop
t he tape agai n?"

163 We conclude that the first three questions are not
i nproper because the other wtnesses' statenents or testinony
were used for inpeachnment purposes or to refresh the witness's
recol |l ection. W also agree with the court of appeals that
these questions were not Haseltine violations because the
prosecutor was not seeking to elicit the witness's opinion on
whet her those other w tnesses' statenents were true.

64 Regarding the fourth question, we agree with the court
of appeals that while it my violate Haseltine because the
prosecutor asked whether the w tness believed another wtness's
statenments were true, it did not result in an unfair trial. See
Patterson, 321 Ws. 2d 752, 936. In her cross-exam nation of
| nvestigator Stronpolis, the prosecutor was responding to
Patterson's counsel's suggestion that the police did not conduct
an adequate investigation. Guven this context, it becones clear
that the question was used to explain why Investigator
Stronpolis did not continue with his interrogation of Msty
Hale, rather than to establish the truth or falsity of Hale's
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st atenents. W note that, under these circunstances, any error
by the prosecutor in asking this question was harnless. See

Ws. Stat. § 805.18(2); State v. Lindell, 2001 W 108, 169, 245

Ws. 2d 689, 629 N.W2d 223 (applying the harm ess error statute
to crimnal proceedings). This particular question in this
context did not "create[] too great a possibility that the jury
abdicated its fact-finding role" to the wtness or failed
i ndependently to find the defendant's guilt. Hasel tine, 120
Ws. 2d at 96. Nor did this question or any of the other
all egedly inproper questions raised by Patterson "so infect][]
the trial with unfairness as to nake the resulting conviction a
deni al of due process." Neuser, 191 Ws. 2d at 136. The circuit
court did not erroneously exercise its discretion in denying
Patterson's notion for a mstrial.
1. CONCLUSI ON

165 W affirm the court of appeals for the reasons stated
above. In response to Patterson's first claim we hold that
convictions for both first-degree reckless hom cide by delivery
of a controlled substance and contributing to the delinquency of
a child with death as a consequence are not nmultiplicitous
because, in light of the four-part analysis outlined in Davison,
263 Ws. 2d 145, 950, we conclude that the |egislature intended
to permt nultiple punishments for these offenses. On this
issue, we affirmthe court of appeals, but on different grounds.
We conclude that the convictions are not nultiplicitous because
contributing to the delinquency of a child with death as a
consequence is not a "type of <crimnal homcide" for the
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purposes of Ws. Stat. 8§ 939.66(2), and further that the
|l egislature intended to permt cunulative punishnments for that
offense and first-degree reckless homcide by delivery of a
control | ed substance.

66 Regarding the second issue, we hold that Ws. Stat.
8 948.40(1) proscribes contributing to the delinquency of any
child under the age of eighteen, and thus Patterson's conviction
was proper. Qur interpretation of Ws. Stat. 8§ 948.40(1) is
informed by the plain |anguage and legislative history of the
definition of "child" in Ws. Stat. 8§ 948.01(1), which excludes
t hose over seventeen only for the "purposes of prosecuting"” such
person.

167 Third, we conclude that the jury instruction for
first-degree reckless homcide by delivery of a controlled
substance was not erroneous because the jury was properly
advised that the burden of proving all elements of the crine
beyond a reasonable doubt rested on the State. Patterson's
claim that the wording of the fourth elenment of that crine
allowed the jury to convict him based on allegations alone is
not reasonabl e, especially when one looks at the jury
instructions as a whol e.

168 Fourt h, t here was no prosecutori al m sconduct
warranting a new trial because the single Haseltine violation in
the seven-day trial in this case did not "so infect[] the trial
with unfairness as to nake the resulting conviction a denial of
due process.” Neuser, 191 Ws. 2d at 136. We therefore affirm
the decision of the court of appeals.
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By the Court.—Fhe decision of the court of appeals is

af firned.
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