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Plaintiffs-Appellants-Petitioners, Fl LED

V.

JuL 20, 2010
Monches Fish & Gane C ub, Inc.,

A. John Voel ker

Def endant - Respondent , Acting Oerk of
Supreme Court

Karl J. Scheife,

Def endant .

REVI EW of a decision of the Court of Appeals. Reversed and

remanded to the circuit court with directions.

11 PATI ENCE DRAKE ROGGENSACK, J. W review a decision
of the court of appeals! affirming the circuit court's decision?
denyi ng Bar bar a C. Gygiel's and Janet M Nahorn's

(coll ectively, Gygiel) nmotion for summary j udgnment and

! Gygiel v. Mnches Fish & Game Cub, Inc., 2009 W App
102, 320 Ws. 2d 550, 770 N.W2d 749.

2 The Honorable David C. Resheske of Washington County
presi ded.



No. 2008AP2028

dismssing Gygiel's conplaint.® Mnches Fish & Gane Club, Inc.
(the Cub) has an easenent over Gygiel's property "for the
purpose of ingress and egress as a neans of access" to the
Club's property. G ygi el alleges that Karl J. Schei fe
(Scheife), a Cub nenber, and several invitees, crossed the
easenent and entered the Cdub's land for the purpose of
accessing property located south of the Cub's land. The issues
in this case are whether Scheife's use of the easenent to
achieve access to property other than the Cub's property
contravened the express terns of the Club's easenent and, if so,
whet her Scheife commtted trespass on Gygiel's property by that
act. We conclude that Scheife contravened the express terns of
the Club's easenent by entering Gygiel's property wthout
consent and in doing so he unlawfully trespassed on Gygiel's
| and. Accordingly, we reverse the decision of the court of
appeals and remand to the circuit court for entry of judgnent
granting Gygiel a declaration of trespass and an award of
nom nal damages.
| . BACKGROUND

12 The relevant facts are undi sputed. G ygiel owns and

resides on 32 acres of property in Wshington County, the

westerly side of which has access to and abuts Erin Road, a

3 Any counterclains Scheife nmay have alleged were not
decided by the circuit court and, therefore, are not before us.
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public roadway.* The Cub owns 120 acres of |and east of
Gygiel's property, a portion of which abuts Gygiel's property.
No portion of the Club's property abuts a public roadway.

13 The Cub, a non-stock corporation, has 75 nenbers and
permts its nenbers to use its 120 acres for hunting year round.
Additionally, each nenber is permtted to bring famly nenbers,
invitees and individuals interested in joining the Club onto the
Cl ub's property.

14 On March 22, 1973, Gygiel's predecessors in interest,
Alta and David Fruit, granted the Cub's predecessors in
interest, Melvin and Arline Voigt, an easenent appurtenant to
the Cub's property, permtting access to the Cub's land via a
40-foot strip across Gygiel's |and. The witten easenent

recorded with the register of deeds provides in relevant part:

David J. Fruit and Alta R Fruit, his wfe, hereby
grant to Melvin Voigt and Arline Voigt, his wife, and
to their heirs and assigns, an easenent for the
purpose of ingress and egress as a nmeans of access to
the NW1/4 of SE-1/4, the SW1/4 of NE-1/4, and NE-1/4
of SW1/4, all in Section 31, Township 9 North, Range

10 East.

This easenent shal | extend from the above
described land West to Erin Road and shall be 40 feet
in w dth.

* To assist the reader, we have attached a diagram of the
property at issue in this case. The diagram is attached as
Exhibit A This exhibit is a reproduction of an exhibit Gygiel
submtted to the circuit court in support of her notion for

sumary judgnent. The parcel |abeled "Mnches 120 acres" is
what we refer to as the Cub's property. W stress that this
exhibit is not to scale; rather, it is a sinplified diagram of

the lots and easenent at i ssue.
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It is undisputed that the legal description in the easenent
describes the Cub's 120 acres. Grygiel does not dispute that
such easenent permts the Cub's nenbers and its invitees to
cross the easenent strip to access the Cub's | and.

5 On Novenber 24, 2006, Scheife, who is a Cub nenber,
and seven other non-C ub nenbers, were deer hunting on a 100-
acre parcel of land owned by the Unrein famly (Unreins). Such
100-acre parcel is located approximately one-quarter mle south
of the Cub's |[and. | medi ately to the north of the 100-acre
parcel is another 40-acre parcel also owned by the Unreins.
Portions of the 40-acre parcel borders the Cub's land to the
north, Gygiel's land to the west and the Unreins' 100-acre
parcel to the south. Scheife rents a hone on the Unreins' |and
and his Jlease gives him hunting privileges on all of the
Unrei ns' | and.

16 After hunting the Unreins' 100-acre parcel, Scheife
and the other hunters acconpanying him decided to hunt on the
Unreins' 40-acre parcel. The hunters drove from the Unreins'
100-acre parcel across the Cub's easenent, accessed via Erin
Road, to the Club's property. They parked their vehicles on the
Club's property and from there crossed the Cub's property,
which required the hunters to cross over a fence, and entered
the Unreins' adjacent 40-acre parcel. It is undisputed that the
hunters did not hunt on the Cub's property that day. It is
further undisputed that the hunters could have accessed the
Unreins' 40-acre parcel directly from the 100-acre parcel, but
i nstead chose to access the 40-acre parcel from the north via

4
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the Club's property.® Scheife said that he and his invitees
crossed the Club's easenent "for the express purposes of hunting
the [Unreins'] 40 acres to the south.”

17 After the group was done hunting, they returned to the
Unreins' 100-acre parcel. Fromthere two nenbers of the hunting
party drove Scheife back toward the Club's easenent, with the
intention of retrieving Scheife's vehicle from the dub's
property. As they approached the easenent from Erin Road, they
saw that Gygiel had blocked access to the easenent. Gygie
then called the sheriff's departnment and a deputy arrived
shortly thereafter.

18 On March 9, 2007, Gygiel filed suit against the dub
and Scheife alleging comon | aw trespass and breach of the terns

and covenants set forth in the witten easement.® Specifically,

® Apparently, this was a strategic decision nmade for
pur poses of driving deer in a particular direction.

®In its conplaint, Gygiel also alleged a violation of a
final judgnent entered in a 1990 action declaring the Cub's
rights under the easenent. The C ub commenced the 1990 action
seeking a declaration of rights under the witten easenent. The
Club filed the suit in response to conplaints by Gygie
regardi ng use of the easenent by the Cub's neighboring farners
to transport farm vehicles to their property. The final
j udgment (1991 judgnent) declared the parties have the follow ng
rights under the easenent:

a. The Defendants[, the Cub,] are owners of
| and which is subject to an easenent in favor of the
predecessors in title of the Plaintiff[, Gygiel].

b. The easenent was granted by Defendants’
predecessor in title and is a recorded docunent dated
March 22, 1973. It is recorded as Docunent 341509 of
Vol une 539 of Records at Page 507 in the Wshington
County Regi ster of Deeds Ofice.

5
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C. Under the witten docunent, [the Club] has a
right for ingress and egress to [the Cub's] land over
[Gygiel'"s] land within the 40-foot area described in
the easenent, but has no other right or interest in
[ Gygiel's] |ands.

d. The witten instrunent does not grant [the
Club] the right to park on the easenent. Therefore
[the Club] may not park or allow parking of vehicles
on (or within the area of) the easenent.

e. The easenent nmay be wused for ingress and
egress to [the Club's] property by nenbers of [the
Club], its invitees, services vehicles and energency
vehi cl es.

f. [ The Cub] may not extend the use of its
easenment rights across [Gygiel's] lands to any
parties other than as stated in the preceding
subsection (e). Wthout limtation, [the Cdub] my
not grant the use of the easenent to still other third

persons (e.g. farners) as a nmeans of gaining access to
ot her properties beyond [the C ub's] |and.

g. [ The A ub's] vehicles may turn around within
the easenent provided the vehicles do not go outside
t he 40-foot easenent.

[h]. [The Cub] may inprove the current roadway
within the area described in the easenent but any
i nprovenents shall only be for purposes of ingress and
egr ess.

In the instant action, on Cctober 1, 2007, Gygiel filed a
nmotion for partial summary judgnent arguing that Scheife's use
of the easenent to cross onto the Unreins' property violated the
1991 judgnent. Specifically, she argued that pursuant to the
1991 judgnent "neither the Club nor any of its nmenbers have the
right to grant the use of the easenent over to [Gygiel's]
property to third persons as a nmeans of gaining access to other
properties beyond the Club's land listed in the easenent.”
Moreover, Gygiel argued that "neither the Cub nor any of its
menbers have the right thenselves" to use the easenment in such a
manner .
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wWth respect to the trespass claim Gygiel alleged that dub
menber Scheife's use of the easement to enter the Unreins' |and
via the Cub's property was "outside of the limted permssion
set forth in the Easenent, and thus, since their conduct on
[ Gygiel's] Property was wthout perm ssion, such conduct
constituted a trespass of [Gygiel's] Property.” In his answer,
Scheife admtted he "did not ask for, nor did he receive, any
permssion from [Gygiel] S to come on [Gygiel's]
Property.” Gygiel stipulated to |imt her damages to an award

of nomi nal danmages, upon a declaration of trespass.’

On February 5, 2008, the circuit court denied the notion
concluding that "the |anguage of the judgnent does not restrict
the [Cub] or its invitees from using the easenent to gain
access to other properties, only that it restricts third persons
from doing so." Moreover, during a hearing on Gygiel's second
summary judgnent notion, the circuit court dism ssed the claim
for enforcenent of the 1991 judgnent.

It appears as though an argunent could be nade that
Scheife's actions violated the 1991 judgnent. The judgnent
specifically stated that the "easenent may be used for ingress
and egress to [the Cub's] property,” that the Cub "my not

extend the use of its easenent rights,” including granting use
of the weasenent "as a means of gaining access to other
properties beyond [the Cub's] land.™ Scheife, who is a Cub

menber, used the easenent along with third parties to gain
access to the Unreins' 40 acres—property beyond the Cdub's
| and.

However, we decline to decide whether Scheife's acts
violated the 1991 judgnent because Gygiel did not raise the
issue for our review Accordingly, we decide this case based
only on Gygiel's alternative clainms of breach of the express
witten easenent and common | aw trespass.

" The stipulation provides in relevant part:

[I]n the event the Court determnes that sunmary
judgnment can be granted on the issue the plaintiffs

7
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19 Gygiel nmoved for sunmary judgnent. In a witten
decision, the circuit court denied Gygiel's notion, concluding
that "the defendant, M. Scheife, properly used the easenent
granted to the [Cub] as a neans of gaining access to the
dom nant estate. The fact that he subsequently entered the
adjoining property, wth permssion, does not inpermssibly
extend the use of the easenent."” As a result, the circuit court
concluded that Gygiel's "claim for trespass and breach of
easenent cannot be proven and nust be di sm ssed.”

120 The court of appeals affirned, relying on its

interpretation of MIllen v. Thomas, which held that "an easenent

for a specified purpose nay not be enlarged such that an added
burden is placed upon the servient estate,” 201 Ws. 2d 675,
685, 550 N.W2d 134 (C. App. 1996). The court of appeals
focused its analysis on whether Scheife's use of the easenent
created an additional burden on the servient estate, Gygiel's

property. Gygiel v. Mnches Fish & Gane Cub, Inc., 2009 W

App 102, 914, 320 Ws. 2d 550, 770 N.wW2d 749. The court of

appeal s concl uded:

[ T] he undisputed facts indicate that when C ub nenber
Schei fe and hi s i nvitees travel ed t he access

have put before the Court, and the Plaintiffs' notion
is granted (which includes a dismssal of the one
counterclaim as noot), then by this instrument the
plaintiffs hereby stipulate to withdraw their request
for actual and punitive damages in this case—and the
need for any trial thereon—n exchange for the entry
of an award of nom nal damages on the declaration of a
trespass together with normal statutory costs in the
plaintiffs' favor.
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road[, the easenent,] to the Cdub's property, the
burden on the servient estate was no greater than it
woul d have been had the hunters remained on the Cub
property. . . . Consequently, Gygiel's clains for
m suse of the easenent were properly di sm ssed.

Id., 715.
11 W granted review and now rever se.
[1. DI SCUSSI ON
A.  Standard of Review
112 "We review a grant of summary judgnent independently,
applying the sane nethodology as the circuit court." City of

Janesville v. CC Mdwest, Inc., 2007 W 93, 913, 302 Ws. 2d

599, 734 N.W2d 428 (citing AKG Real Estate, LLC v. Kosternman,

2006 W 106, 914, 296 Ws. 2d 1, 717 N.wW2d 835). In order to
determ ne whether summary judgnment is appropriate in this case,
we mnust interpret the docunent creating the 1973 easenent. See

AKG Real Estate, 296 Ws. 2d 1, f914. Interpreting the | anguage

of a deed granting an easenent is a question of law we review
i ndependently, but benefiting from the analyses of both the
circuit court and the court of appeals. See id.
B. General Principles of Easenent Law
13 "An easenent is a liberty, a privilege, or an
advantage in lands wthout profit and distinct from an

owner ship." Union Falls Power Co. v. Mrinette Cnty., 238

Ws. 134, 138, 298 N W 598 (1941). Easenents may be classified

as either appurtenant or in gross. Goj nerac v. Mahn, 2002 W

App 22, 118, 250 Ws. 2d 1, 640 N.W2d 178; see also Union

Falls, 238 Ws. at 138 ("Easenents are of two classes, easenents

appurtenant and easenents in gross."). In this case, our focus

9
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IS on easenents appurtenant as it is undisputed that the 1973
deed granted an easenent appurtenant. Accordi ngly, an expanded
review of the characteristics of easenents appurtenant wll be
hel pful .

114 "' Appurtenant' means that the rights or obligations of
a servitude are tied to ownership or occupancy of a particular
unit or parcel of land.” Gojnerac, 250 Ws. 2d 1, 918 (citing
Restatenent (Third) of Prop.: Servitudes 8 1.5, at 30 (2000)).

"An appurt enant easenment creates t wo di stinct property

i nterests: the dom nant estate . . . and the servient estate.”
Id., ¢9109. The dominant estate is the estate that "enjoys the
privileges granted by an easenent,” and the servient estate is
that estate upon which the privileges are exercised. | d.

(citing Atkinson v. Mentzel, 211 Ws. 2d 628, 637, 566 N W2d

158 (. App. 1997); Reise v. Enos, 76 Ws. 634, 638, 45 N W

414 (1890) ("[L]ot 3, to which the easenent is appurtenant, is
the domnant estate, and lot 4, over which the easenent is
enjoyed, is a servient estate.")). "The dom nant owner does not
obtain an estate in the servient property, but only a right to

use the land consistent wth the general property rights of the

servient owner." Id.

115 "It is the essence of an appurtenant easenent that it
exists for the benefit of the dom nant estate alone." Id., 122
(citing VMliet v. Sherwod, 35 Ws. 229, 235 (1874)). It is

wel |l -settled that an easenent appurtenant "can be used only in
connection with the domnant estate to which it is appurtenant.”

Id. (citing S.S. Kresge Co. of Mch. v. Wnkelman Realty Co.,

10
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260 Ws. 372, 376, 50 N.W2d 920 (1952); Restatenent (Third) of
Prop.: Servitudes § 4.11, at 619 (2000)).% Sicchio v. Alvey, 10

Ws. 2d 528, 103 N.W2d 544 (1960), reiterated this principle
Sicchio explained that "a right of way appurtenant to a
particular |ot cannot be used as a node of access to another |ot
to which it is not appurtenant, even though there is no
resul ting additional burden." 1d. at 537.

16 It is also well-settled that "the dom nant estate
cannot be enlarged." Gojnmerac, 250 Ws. 2d 1, 123. Reise first
stated this principle as follows: "[I]f a person has a right of
way over the land of another to a particular close, he cannot
enlarge it or extend it to other closes.” Reise, 76 Ws. at
639.

17 In Reise, Cook originally owed lots 3 and 4. |d. at
636. Cook sold lot 3 to Reise and al so granted Rei se an express

easenent over lot 4 to the west so that Reise could have ingress

and egress to Cinton Street. | d. Later, Reise acquired lot 2
to the east and then sold the domnant estate, lot 3, but
reserved the right to use the easenent across lot 4. 1d. Reise

argued that the ternms of the express easenent granted him the

right to use the easenment to access |ot 2. In its discussion,
the court noted: "[T] he sinple question presented is, Can that
right be maintained upon the |anguage of the deeds?" ld. at

8 Restatement (Third) of Property: Servitudes § 4.11 (2000)
st at es: "Unless the terns of the servitude determ ned under
8 4.1 provide otherw se, an appurtenant easenent or profit may
not be used for the benefit of property other than the dom nant
estate.”

11
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637. The court concluded that such right could not be
mai nt ai ned on the |anguage of the deeds because Reise's use of
the easement to access lot 2, a non-domnant parcel, was
inproper as it "enlarge[d] and extend[ed] the right over the
servient estate to another lot." [Id. at 639.

118 The above-stated principle applies to the extent that
it does not conflict with the express terns of the easenent.
See Restatenment (Third) of Prop.: Servitudes 8§ 4.11 (explaining
that an appurtenant easenment may not be used for the benefit of
property other than the dom nant estate "[u]nless the terns of
the servitude . . . provide otherw se").

119 A witten easenent holder has the right to use the
easenent in accordance with the express terns of the easenent

grant. Hunter v. MDonald, 78 Ws. 2d 338, 343, 254 N.W2d 282

(1977) . Determ ning whether an easenent holder's use of an
easenent contravenes the express ternms of the easenment grant
requires us to construe the docunent that grants the easenent,
often, a deed. [|d. at 342-43; Reise, 76 Ws. at 637.

20 The "first step in construction of a deed is to
exam ne what is witten within the four corners of the deed, for
this is the primary source of the intent of the parties.”

Ri kkers v. Ryan, 76 Ws. 2d 185, 188, 251 N.wW2d 25 (1977). | f

the | anguage within the four corners of the deed is unanbi guous,
the court will not |ook further. Id. However, if the |anguage
granting the easenent is anbiguous, neaning the deed is
susceptible to nore than one reasonable interpretation in regard
to the grant of easement, the court may resort to extrinsic

12
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evidence in an effort to determine the intent of the parties.

Glbert v. Geiger, 2008 W App 29, 910, 307 Ws. 2d 463, 747

N. W2d 188.

21 In addition to the above-stated principles of [aw, the
Club and Scheife contend that to determ ne whether certain
conduct violates the express terns of an easenent, under M|l en
we are required to analyze the added burden, if any, inposed on
the servient estate. The Cub and Scheife m sperceive the
inport of MIIen.

122 In MIllen, the MIlens purchased a |akefront ot from
Krumme, and granted Krume a 12-foot w de easenent "for ingress
and egress from Beaver Lake Road to Beaver Lake," over the
property. Mllen, 201 Ws. 2d at 680. The easenent gave Krumre
| ake access from Krume's remaining off-1ake parcel. Id.
"Thus, the MIllens' |akefront |ot becane the servient estate and
Krumme's off-lake [ot becane the dom nant estate under the |aw
of easements.” |d. Krumme eventually "conveyed her remaining
of f-1ake dom nant estate to Thomas together with the easenent.”
Id. at 681. Thomas owned two additional off-lake lots that
surrounded the Krumme off-lake ot on the north, east and west
si des. Id. at 680. "Thomas executed a quit-claim deed to
herself by which she nerged the |egal description of the off-
| ake dom nant estate parcel which she had purchased from Krumre
wth the surrounding off-lake" parcels she previously owned.
Id. at 681.

123 The MIllens' filed a declaratory action seeking to
extinguish the easenent, alleging that "Thomas's subsequent

13
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merger of the domnant estate with the surrounding |and" she
previously owned placed an additional burden on the servient
estate that required termnation of the easenent. See id. at
683. As the court of appeals reasoned through the |egal
questions presented, the court explained that "an easenent for a
speci fied purpose nmay not be enlarged such that an added burden
is placed upon the servient estate." |d. at 685 (citing S.S.

Kresge Co., 260 Ws. at 376-77). The court then explained that

the "nmere fact that the owner of the dom nant estate now owns
other abutting lands" is insufficient to denonstrate an added
burden on the servient estate sufficient to result in the
termnation of the easenent. 1d. The court concluded that the
Mllens failed to denonstrate that an additional burden was
pl aced on the servient estate such that "continued use of the
easenent is precluded as a matter of law. " |d. at 685, 683.

124 MIllen established that extinguishing an easenent is
appropriate when the additional burden inposed on the servient
estate is so violative of the terns of the express easenent that
"continued use of the easenent is precluded as a matter of |[aw "
Id. at 683. Stated otherwise, Mllen is a renedies case.
Ml len asked the court to extinguish the easenent so that no use
could be nmade of it whatsoever. MIllen did not decide that an
easenent nust be subject to an undue additional burden before a
court can conclude that the terns of an express easenent have
been contravened.

125 Correctly understood, Mllen's use of a burden
anal ysis applies to those occasions when a servient estate owner

14
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seeks the renedy of extinguishnent of an express easenent.
MIlen' s burden analysis does not apply when the servient estate
owner sinply seeks a declaration that the ternms of an express

easenment have been contravened. See id.; accord Gojnerac, 250

Ws. 2d 1, 9122-24, 47 (concluding that two parcels of |and had
the right to use the easenent under the express terns of the
easenent grant "until such tinme as the Gojneracs prove that the
easenent should be extinguished for a particular, recognized
reason, such as that the use has increased the burden on the
servient estate").

126 We further note that S.S. Kresge Co., cited by MIllen

for the proposition that the servient estate my not be
subjected to an added burden, simlarly does not lead to the
conclusion that we anal yze whether an added burden is inposed on
the servient estate when the gravanen of the conplaint is that
the terns of an express easenent have been contravened. This is

so because S.S. Kresge Co. arose in the context of an easenent

t hat was obtained by prescription.

127 In S.S. Kresge Co., the easenent was in an alleyway

| eading to a barbershop located on lot 2. S.S. Kresge Co., 260

Ws. at 376. The defendants then began to use lot 2, the
dom nant estate, as a retail outlet for appliances and as a
storage warehouse for other nerchandise that was to be sold
el sewhere, which extended beyond lot 2. Id. The court
concluded that this created "an added burden upon the servient
estate.” Id. at 377. In so concluding, the court explained
that "[t]he owner of the servient estate is not required to wait

15
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until his property has been unreasonably burdened and thereby

permt additional rights to be gained by prescription but he may

proceed when any additional burden is placed upon his property.”
I d. (enphasis added).

28 In the context of a prescriptive easenent, where the
rights of the parties are not expressly set forth in a witten
docunent but rather are created through use, the assessnent of
whet her an additional burden has been placed upon a prescriptive
easenent is appropriate due to the nature of a prescriptive
easenent . That is, the easenent itself arises through use and
an assessnent of the burden that use has placed on the |and of

the servient estate over a period of tine. See Ludke v. Egan,

87 Ws. 2d 221, 230-31, 274 N.W2d 641 (1979) (setting forth the
el ements of an easenent by prescription). Because the scope of
a prescriptive easenent is constrained by the use that gave rise
to the easenent's creation, whether a prescriptive easenent
hol der unreasonably placed an additional burden on the servient
estate through use of the easenent is relevant to determning
whet her the lawful scope of a prescriptive easenent has been

unlawful ly extended.® See S.S. Kresge Co., 260 Ws. at 376-77

® Qur conclusion is supported by other prescriptive easenent
cases di scussing whether the servient estate has been subjected
to an added burden. See, e.g., Knuth v. Vogels, 265 Ws. 341,
345, 61 N WwW2d 301 (1953) (concluding that an easenent by
prescription for a driveway was not unlawfully extended by
placing an increased burden on the servient estate when the
easenent holder replaced the original cinder driveway with a
concrete driveway).

16
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Red Star Yeast & Prods. Co. v. Merch. Corp., 4 Ws. 2d 327, 339,

90 N.W2d 777 (1958).

129 However, in the context of an express easenent, the
foundational principles that underlie the <creation of the
easenent are nuch different from those principles that permt
the creation of an easenent by prescription. Mor eover
requiring a show ng of added burden in regard to proving that
the ternms of an express easenent have been contravened
encourages "difficult litigation over the question whether
i ncreased use unreasonably increases the burden on the servient
estate.” Restatenent (Third) of Prop.: Servitudes 8 4.11 cnt
b. Gygiel notes this concern and asserts that the necessary
case- by-case determ nati on of whether certain conduct inposed an
additional burden on the servient estate in the context of
express easenents would elimnate "[t]he sanctity of the owner's
private property, the workmanship of the witten easenent, and
the certainty of prior rights.”

130 W& agree that when faced with an express easenent, a

court's focus should be on the |anguage of the easenent grant,

Simlarly, assessing burden on the servient estate of an

easenent of necessity is proper. Easenments of necessity do not
contain express terns; rather, an easenent of necessity may be
granted when an easenent "'is required for the conplete and
beneficial use of the land."" Richards v. Land Star Gp., Inc.,

224 Ws. 2d 829, 839, 593 N.wW2d 103 (C. App. 1999) (quoting 25
Am Jur. 2d Easenents & Licenses 8 92, at 664 (1996)). Richards
correctly noted that "the issue here is not whether a witten
easenment grant includes utility installation,” but in the
absence of express ternms, the issue is whether the wutility
easenment was necessary and "whether wutility installation would
overburden the servient estate." 1d. at 839, 842.

17



No. 2008AP2028

and not on the presence or absence of added burden, in
determ ni ng whet her certain conduct contravenes the terns of the
express easenent. That anal ysis honors the expectations of the
contracting parties and creates predictability in the respective
parties' property rights. Parties who negotiate a deed granting
an express easenent expect courts to enforce its terns, which we

conclude the law requires. See Ri kkers, 76 Ws. 2d at 188.

C. The 1973 Easenent

31 As an initial matter, for the reasons we set out
herein, we reject the Cub's assertion that in order to prevai
G ygiel nust denonstrate that Scheife's conduct inposed an added
burden on Gygiel's property. MIlen' s burden analysis is not
applicable here. First, the Cdub has an express witten
easenent granted by deed, not an easenent by prescription, over
Gygiel's property. Moreover, Gygiel does not seek to
extinguish the Cdub's express easenment as a matter of |aw
rather, Gygiel seeks a declaration that Scheife's conduct
contravened the express terns of the easenent and that by such
conduct Scheife commtted trespass. Because we are not
confronted with a prescriptive easenent and have not been called
on to determ ne whether the O ub's easenent nust be extinguished
as a matter of law, we conclude that any added burden analysis
is msplaced in this case. See supra 1121-30.

132 Instead, we have been called on to determ ne whether

Scheife contravened the Cdub's express easenent by using the
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easement to access property other than the dub's property.?
Case law directs us to resolve this issue by examning the

| anguage of the express easenent. See Hunter, 78 Ws. 2d at

342-43;, Reise, 76 Ws. at 637. As such, our consideration
focuses on "what is witten within the four corners of the deed"
creating the express easenent. Rikkers, 76 Ws. 2d at 188.

133 W conclude that the easenent is unanbi guous and that
Scheife's use of the easement to access the Unreins' 40 acres
contravened the express terns of the easenent. By using the
easenent to access the Unreins' 40 acres, Scheife and his
invitees used the easenent for the benefit of property other
than the dom nant estate and effectively enlarged the dom nant
estate to include the Unreins' 40 acres contrary to established
easenent | aw.

134 The Cub has an easenent over a 40-foot wde strip of
Gygiel's land "for the purpose of ingress and egress as a neans
of access" to the Cub's property. By its express ternms, this
easenent unanbiguously |imts the Cub's use of the easenent

such that it my be used only to access or to |leave the Cub's

10 Both parties also argued about something referred to as a
"hone base" exception. It is unclear what exactly the honme base
exception is. Wthout so defining in its brief, Gygiel argued
that "this Court should reject the Cub's proffered 'hone base
exception.'" However, the Club's brief stated that "the clained
"hone base exception' . . . is a creation of Gygiel that
m sstates the position of the Cub relative to this matter."
Because neither party supports the adoption of such exception,
we decline to address this argunent.

19



No. 2008AP2028

property. As such, use of the easenent to access any other
property is outside the grant of this easenent.

135 Here, it is wundisputed that Scheife along with his
invitees used the easenent as a neans of access to the Unreins'
40 acres, not the Cdub's property. | ndeed, this point was
confirmed by Scheife's own testinony at the circuit court. He
averred as follows: "On Novenber 26th, 2006, | did drive nyself
and two other people over the easenent to the Mnches Fish &
Gane Club for the express purposes of hunting the [Unreins'] 40
acres to the south. | have never denied that." As such, we
conclude that Scheife's conduct contravened the express terns of
t he easenent.

136 As stated, the deed in this case granted an easenent
appurtenant for a specifically stated purpose—a neans of access
to the Cub's property. The Club's property, the estate that
enjoys the privileges granted by the easenent, is the dom nant
estate, and Gygiel's property, the estate that permts the
exercise of those privileges, is the servient estate. See
Goj nerac, 250 Ws. 2d 1, f119. By using the easenent to access
the Unreins' 40 acres, Scheife and his invitees used the
easenent to benefit property other than the dom nant estate,
contrary to well-settled law that an express, appurtenant
easenent "exists for the benefit of the dom nant estate alone."
1d., f22.

137 Permtting the Club, its nenbers and invitees to use
the easenent as Scheife did here would fly in the face of our
previous statement in Sicchio, where we explained that "a right
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of way appurtenant to a particular |ot cannot be used as a node
of access to another lot to which it is not appurtenant, even
though there is no resulting additional burden."” Si cchio, 10
Ws. 2d at 537. Qur discussion in Sicchio explicitly prohibits
use of an express access easenment to access any property other
than the domnant estate. Sicchio further supports our
concl usi on above that Gygiel need not denonstrate that the use
of the easenment resulted in an additional burden to Gygiel's
property in order to prevail.

138 Moreover, were we to permt the Club, its nmenbers and
invitees to use the easenent to access property other than the
Club's property, we would be permtting the easenent holder to
"enlarge and extend the right over the servient estate to
another |ot." See Reise, 76 Ws. at 639. Enl arging the
dom nant estate to include the Unreins' 40 acres would

contradi ct our past precedent. See Gojnerac, 250 Ws. 2d 1, 123

("[T] he dom nant estate cannot be enlarged.").

139 Because we have concluded that Scheife's use of the
easenent to access property other than the Cdub's contravened
the express terns of the Club's easenent, we nust now determ ne
whet her Scheife is liable to Gygiel for trespass as a result of
t hat act.

D. General Principles of Trespass Law

140 When an easenent hol der contravenes the terns of an
express easenent, such contravention nmay result in a trespass on
the servient estate owner's property. "*One is subject to
liability to another for trespass, irrespective of whether he
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thereby causes harm to any legally protected interest of the
other, if he intentionally [] enters land in the possession of
the other, or causes a thing or a third person to do so

Prahl v. Brosanmle, 98 Ws. 2d 130, 146, 295 N w2d

768 (Ct. App. 1980) (quoting Restatenent (Second) of Torts
§ 158, at 277 (1965)); see also Manor Enters., Inc. v. Vivid,

Inc., 228 Ws. 2d 382, 389-90, 596 N.W2d 828 (Ct. App. 1999)
(appl yi ng Restatenent (Second) of Torts 8§ 158). The plaintiff
has the burden to establish "intentional entry and a right to
possession. " Manor, 228 Ws. 2d at 391 (citing Prahl, 98
Ws. 2d at 146).

141 "[Clonsent to entry onto the land is a defense to an

action for trespass . . . ." ld.; cf. Hofflander v. St.

Cat herine's Hosp., Inc., 2003 W 77, 9105, 262 Ws. 2d 539, 664

N. W2d 545 ("Under Wsconsin law, a trespasser is 'a person who
enters or remains upon land in the possession of another w thout
a privilege to do so created by the possessor's consent or

otherwse.'"™ (quoting Antoniewicz v. Reszczynski, 70 Ws. 2d

836, 843, 236 NW2d 1 (1975)). Consent nmay be given expressly
or may be inplied from the conduct of the plaintiff, from the

relationship of the parties or from custom Manor, 228 Ws. 2d

at 391 (citing Prahl, 98 Ws. 2d at 147). “"[1]t is the burden
of a defendant asserting consent to plead and prove it." Id. at
392 (citing W Page Keeton et al., Prosser and Keaton on Torts

§ 18 n.2, at 112 (5th ed. 1984); 75 Am Jur. 2d 8§ 216, at 164).
142 As stated, the holder of an express easenent has
consent to use the easenent in accordance with the terns of the
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easenment grant. Hunter, 78 Ws. 2d at 343. Beyond this, the
owner of the servient estate has the "right to exclude others
from his or her land" to protect "his or her land from

trespass.” Jacque v. Steenberg Hones, Inc., 209 Ws. 2d 605,

617-18, 563 N W2d 154 (1997) (discussing the damages that my
be awarded for intentional trespass). It follows then that when
an easenent holder's use of an express easenent contravenes its
express ternms, absent consent or some other circunstances
permtting lawful entry on the grantor's property, the easenent
hol der may be held liable for trespass.

143 The law of ot her jurisdictions supports this

concl usi on. In Davenport v. Lanson, 38 Miss. 72 (1838), the

defendant acquired a right of way over plaintiff's property,
whi ch was appurtenant to his three-acre |ot. The def endant
subsequently acquired a nine-acre lot, which was "adjoining to
and beyond the three acre lot." 1d. at 73. The court concl uded
that the defendant's use of the easenent as a neans of going to
and from his nine-acre lot violated the terns of the easenent.
Id. at 74. As such, "the entry was unlawful and constituted a

trespass.” Ild. at 75; see also Tuthill Ranch, Inc. v. United

States, 381 F.3d 1132, 1134 (Fed. Cr. 2004) ("[Misuse of an

easenent my be a trespass to real property."”); Di ocese of

Trenton v. Toman, 70 A. 606, 609 (N.J. Ch. 1908) (citing wth

support the holding in Davenport); Selvia v. Reitneyer, 295

N.E. 2d 869, 874 (Ind. C. App. 1973) (concluding that a right-
of -way easenent used by the easenent holder to access "other
premses to which the easenent [ was] not appurtenant”
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"constitute[d] a trespass"); Restatenent (Third) of Prop.:
Servitudes 8 8.3 cm. b, at 496 (2000) ("[U]nauthorized use of
an easenent is generally a trespass to the servient estate for
whi ch damages and injunctive relief are normally granted.").

144 We have determned that "nom nal danages are always

appropriate for a trespass.” Jacobs v. Mjor, 139 Ws. 2d 492,

530, 407 N.W2d 832 (1987) (citing Murphy v. Gty of Fond du

Lac, 23 Ws. 365, 366, 23 N W 365 (1868)); see also Prahl, 98

Ws. 2d at 152. However, if proved, conpensatory danages nay
al so be awarded. Jacobs, 139 Ws. 2d at 530.

145 We conclude that Scheife is liable to Gygiel for
trespass because he intentionally entered Gygiel's land w thout
consent. @Gygiel, as the |landowner, has the right to possession
of her |and. Mor eover, it is undisputed that Scheife
intentionally entered Gygiel's property in order to reach the
Unreins' 40 acres. | ndeed, Scheife concedes this point. As
such, Gygiel has net her burden of showng that Scheife
intentionally entered land of which she had a right to
possession. See Manor, 228 Ws. 2d at 391.

46 Because Gygiel has net her burden, Scheife is liable
for trespass unless he can show he had consent to enter
Gygiel's [land. See id. W conclude that Scheife failed to
meet his burden. Scheife had consent to use the express
easenent in accordance with the terns of the easenent grant.

See Hunter, 78 Ws. 2d at 343. Because, as we concl uded above,

Scheife's use of the easenent contravened its express terns, the
easenent did not provide Scheife consent to enter Gygiel's
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property. Scheife has not pointed to anything in the record
other than the express terns of the easenent indicating that
either he or his invitees had consent to enter Gygiel's
property to access the Unreins' 40 acres. Moreover, in
Scheife's answer to Gygiel's conplaint, he admtted that he did
not have consent to enter Gygiel's property. Accordi ngly,
Scheife is liable for trespass.

47 Because nom nal damages are appropriate for trespass,
Jacobs, 139 Ws. 2d at 530, and because Gygiel stipulated to
l[imt her damages to "an award of nominal damages on the
declaration of a trespass,”" we conclude that Gygiel is entitled
to an award of nom nal damages.

1. CONCLUSI ON

148 The issues in this case are whether Scheife's use of
the easenent to achieve access to property other than the Cub's
property contravened the express terns of the Cub's easenent
and, if so, whether Scheife commtted trespass on Gygiel's
property by that act. W conclude that Scheife contravened the
express ternms of the Cub's easenent by entering Gygiel's
property wthout consent and in doing so, he unlawfully
trespassed on Gygiel's |and. Accordingly, we reverse the
decision of the court of appeals and remand to the circuit court
for entry of judgnent granting Gygiel a declaration of trespass
and an award of nom nal damages.

By the Court.—Fhe decision of the court of appeals is
reversed and the cause is remanded to the circuit court wth
di rections.
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149 SH RLEY S. ABRAHAMSQON, C. J. (concurring in part,
di ssenting in part). Wi |l e defendant Scheife was representing
hinmself, the circuit court dismssed the plaintiffs' conplaint
agai nst Scheife, including the trespass cause of action. The
circuit court did not dismss Scheife's counterclaim and
explicitly stated that it was  not resolving Scheife's
countercl ai magainst the plaintiffs.

150 On appeal, the court of appeals affirnmed the order of
the circuit court. Scheife was the w nner.

151 Here, the mpjority interprets the easenment favorably
to the plaintiffs and then goes further. It decides that the
plaintiffs have a good cause of action and have nade a conplete
case for trespass. Not only that, it awards nom nal damages on
the trespass cause of action to the plaintiffs. The trespass
conplaint may not be as sinple as the ngjority nakes out.

52 In addition to consent, Scheife also asserted defenses
in the present case of |aches, estoppel, and waiver. Schei fe
has asserted facts relating to these defenses.

153 Scheife asserted that during an earlier period when
plaintiff Nahorn was a nenber of the Cub, the Cub |eased the
40-acre Unrein parcel, and that it was then customary for
menbers to access the Unrein parcel after using the easenent to
reach the Cub. Scheife queries: "Since past practice had club
menbers routinely using the easenent to gain access to the
Unrein forty acres, how could the defendant be held |iable for
sonet hing that had been done for years, with full know edge of

the plaintiffs?”
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54 In comon-law trespass, entry onto |and becones
privileged if nade with the consent of the land' s possessor.
Consent nay be express or inplied and may be nanifested by
action or by inaction, or proved by other existing evidence.?
The presence of consent will negative the existence of the tort
of trespass under the comn-law principle that no harmis done

to a willing party ("volenti non fit injuria").? Likew se, if

t he possessor induces the conduct of the alleged trespasser, the
trespasser may have a defense.® Therefore, if the possessor's
conduct manifests a wllingness that the defendant engage in
certain conduct and the defendant acts accordingly, this
mani festation destroys the wongfulness of the conduct as
bet ween the parties; the possessor has no claimfor trespass.?

155 Scheife's assertions of his defenses were not
addressed by the circuit court or court of appeals, and they are
not addressed by this court. It certainly appears that there is
support in the law for Scheife's asserted defenses to trespass,
namely |laches, estoppel, waiver, and inplied consent. | f
Scheife can prove his defenses in the circuit court he nmay win
on the trespass claim

156 Additionally, the mpjority opinion references a

"stipulation” regarding nom nal damages. At 918, 47, the

! Restatenent (Second) of Torts § 167 cnt. a (1965).

2 W Page Keeton et al., Prosser and Keeton on Torts, § 18,
at 112 (5th ed. 1984).

3 Restatement (Second) of Torts § 164 cnt. b (1965).
* Keeton, supra note 2, § 17 at 113.

2



No. 2008AP2028. ssa

majority states that "Grygiel stipulated to limt her damages to

an award of nom nal danages . The stipulation filed by
the plaintiffs states only that the plaintiffs unilaterally
"stipulate[d]" that they would withdraw their request for actua
and punitive danmages "in exchange for the entry of an award of
nom nal damages on the declaration of a trespass.” See majority
op., 910 n.7. Nei ther Scheife nor the club entered this
stipul ati on. At the summary judgnent hearing, Scheife argued
that "I owe no damages"” and requested that the court's ruling
treat himseparately fromany ruling against the Cub

157 | conclude that on the basis of the record before the

court, the majority cannot rely on the "stipulation" (to which

the majority refers) as binding on Scheife regarding nom nal

damages.
58 | would remand the issues of the trespass, damges,
and the counterclaim to the circuit court. This court cannot

grant summary judgnment because there is an unresolved dispute of
mat eri al fact regarding the defenses and the countercl aim

159 In ny view, the majority's ruling raises questions of
access to justice. The plaintiff sued the defendants for
trespass. Scheife was brought to court against his wll.
Representing hinself in the latter stages of this litigation, he
has offered what appear to be viable defenses. The nmgjority
neither deals with those defenses in the decision rendered today
nor gives Scheife the opportunity to develop them before the
circuit court, which has never ruled on them Scheife's

defenses are sinply ignored and disappear. Because the court
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now enters judgnent against Scheife on trespass and does so
wi t hout addressing and resolving these defenses, he not only
| oses but is denied the opportunity to nake his case. Scheife
has spent his noney, tine, and energy to appear in court in
response to the plaintiffs' clains. Surely he is entitled to
his own day in court and the opportunity for his position to be
fairly heard, especially when the case is being renmanded and
requires disposition of his counterclaim

60 For the reasons stated, | wite separately.
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