
2010 WI 21 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2008AP2043- D 
COMPLETE TI TLE:   
 I n t he Mat t er  of  Di sci pl i nar y Pr oceedi ngs 

Agai nst  Davi d G.  Mer r i am,   At t or ney at  Law:  
 
Of f i ce of  Lawyer  Regul at i on,  
          Compl ai nant ,  
     v.  
Davi d G.  Mer r i am,  
          Respondent .  
 

   DI SCI PLI NARY PROCEEDI NGS AGAI NST MERRI AM 
  
OPI NI ON FI LED:  Mar ch 25,  2010   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:          
  
SOURCE OF APPEAL:   
 COURT:          
 COUNTY:          
 JUDGE:          
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:          
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

      
 
 



 

 

2010 WI 21

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.   2008AP2043- D  
  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
In the Matter of Disciplinary Proceedings 
Against David G. Merriam, Attorney at Law: 
 
Office of Lawyer Regulation, 
 
          Complainant, 
 
     v. 
 
David G. Merriam, 
 
          Respondent. 

FILED 
 

MAR 25, 2010 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

 
 

  

 

ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    We r evi ew a st i pul at i on f i l ed by t he 

Of f i ce of  Lawyer  Regul at i on ( OLR)  and At t or ney Davi d G.  Mer r i am.   

The st i pul at i on set s f or t h t en count s of  pr of ess i onal  mi sconduct  

by At t or ney Mer r i am.   I t  r equest s t hat  t he cour t  suspend 

At t or ney Mer r i am' s l i cense t o pr act i ce l aw i n Wi sconsi n f or  90 

days,  t hat  t he cour t  r equi r e At t or ney Mer r i am t o pr ovi de 

quar t er l y cer t i f i cat i ons t hat  he i s compl yi ng wi t h hi s heal t h 

car e pr ovi der ' s depr essi on t r eat ment  r ecommendat i ons f or  a 

per i od of  t wo year s,  and t hat  t he cour t  r equi r e At t or ney Mer r i am 
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t o j oi n and par t i c i pat e i n t he St at e Bar  of  Wi sconsi n' s  

Pr act i ce411 pr act i ce management  ser vi ce.   Af t er  r evi ewi ng t he 

mat t er ,  we accept  t he st i pul at i on and i mpose t he r equest ed 

di sci pl i ne as wel l  as t he condi t i ons on At t or ney Mer r i am' s post -

suspensi on pr act i ce of  l aw.  

¶2 At t or ney Mer r i am was admi t t ed t o t he pr act i ce of  l aw 

i n Wi sconsi n i n 1972,  and mai nt ai ns a l aw pr act i ce i n Madi son.   

He r ecei ved consensual  pr i vat e r epr i mands i n 1992 and 1995 f or ,  

among ot her  t hi ngs,  negl ect i ng t o f i l e an est at e t ax r et ur n,  

f ai l i ng t o r espond t o c l i ent  i nqui r i es,  and f ai l i ng t o cooper at e 

wi t h an i nvest i gat i on by t he Boar d of  At t or neys Pr of essi onal  

Responsi bi l i t y  ( BAPR) .   I n 2000 At t or ney Mer r i am was publ i c l y 

r epr i manded f or  f ai l i ng t o concl ude t he pr obat e of  an est at e i n 

a t i mel y manner  and f ai l i ng t o cooper at e wi t h BAPR' s 

i nvest i gat i on.   I n 2003 At t or ney Mer r i am was agai n publ i c l y 

r epr i manded f or  f ai l i ng t o pr ovi de a wr i t t en r esponse t o an OLR 

i nvest i gat i on.  

¶3 The f i r st  count  of  mi sconduct  di scussed i n t he cur r ent  

st i pul at i on ar i ses out  of  At t or ney Mer r i am' s r epr esent at i on of  

c l i ent  D. H.   On Oct ober  14,  2005,  At t or ney Mer r i am f i l ed a 

Chapt er  7 bankr upt cy pet i t i on on behal f  of  D. H.   I n t he 

bankr upt cy D. H.  decl ar ed t hat  she i nt ended t o r eaf f i r m an 

aut omobi l e l oan wi t h Mazda Amer i can Cr edi t  ( Mazda) .   Af t er  Mazda 

l ear ned of  t hi s i nt ent  t o r eaf f i r m,  i t  sent  a pr oposed 

r eaf f i r mat i on agr eement  t o At t or ney Mer r i am,  but  he never  

f or war ded i t  t o D. H.  f or  her  s i gnat ur e and t her ef or e t he l oan 

was not  r eaf f i r med.   Af t er  t he bankr upt cy di schar ge or der  was 
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ent er ed,  D. H.  di scover ed t hat  her  debt  t o Mazda had been 

di schar ged and t hat  i t  coul d no l onger  be r eaf f i r med.    

¶4 I n addi t i on,  on November  22,  2005,  t he bankr upt cy 

t r ust ee' s of f i ce r equest ed document s and ot her  i nf or mat i on f r om 

At t or ney Mer r i am i n or der  t o det er mi ne whet her  t he Chapt er  7 

pr oceedi ng shoul d be di smi ssed due t o D. H. ' s abi l i t y  t o r epay a 

subst ant i al  por t i on of  her  unsecur ed debt s.   Al t hough t he 

r equest  sought  a r esponse wi t hi n 15 days,  At t or ney Mer r i am di d 

not  pr ovi de t he r equest ed i nf or mat i on unt i l  Apr i l  10,  2006.   

At t or ney Mer r i am' s f i ve- mont h del ay caused t he t r ust ee t o f i l e 

t wo mot i ons t o ext end t he t i me f or  f i l i ng a mot i on t o di smi ss 

t he bankr upt cy pet i t i on.   Ul t i mat el y,  t he t r ust ee di d f i l e a 

mot i on t o di smi ss t he bankr upt cy pet i t i on on Mar ch 22,  2006.   

When At t or ney Mer r i am f i nal l y pr ovi ded t he r equest ed 

i nf or mat i on,  t he mot i on t o di smi ss was wi t hdr awn,  and a 

di schar ge or der  was ent er ed shor t l y t her eaf t er .  

¶5 D. H.  compl ai ned t o t he OLR,  whi ch asked At t or ney 

Mer r i am f or  a r esponse.   At t or ney Mer r i am acknowl edged t hat  t he 

f ai l ur e t o compl et e t he r eaf f i r mat i on agr eement  had been hi s  

f aul t  and apol ogi zed f or  " what ever  di st r ess t hi s has caused 

[ D. H. ] . "   When t he OLR i ssued a r equest  f or  addi t i onal  

i nf or mat i on about  t he gr i evance,  however ,  At t or ney Mer r i am 

f ai l ed t o pr ovi de a t i mel y r esponse.   He di d ul t i mat el y r espond,  

al t hough appr oxi mat el y t hr ee weeks l at e.   I n hi s second 

r esponse,  he st at ed t hat  he di d not  know why he had f ai l ed t o 

pr ovi de t he i nf or mat i on r equest ed by t he t r ust ee.   He di d not e 

t hat  t he event s r egar di ng t he D. H.  bankr upt cy had occur r ed whi l e 
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he had been suf f er i ng f r om sever e depr essi on.   He st at ed he 

f i r st  r eal i zed he was depr essed i n November  or  December  of  2006,  

at  whi ch t i me he sought  and r ecei ved hel p.  

¶6 Wi t h r espect  t o t he D. H.  r epr esent at i on,  t he 

st i pul at i on pr ovi des t hat  At t or ney Mer r i am f ai l ed t o act  wi t h 

r easonabl e di l i gence and pr ompt ness,  i n v i ol at i on of  SCR 20: 1. 3. 1  

At t or ney Mer r i am admi t s t hat  he vi ol at ed t hi s r ul e.  

¶7 The next  set  of  et hi cal  v i ol at i ons r el at e t o At t or ney 

Mer r i am' s r epr esent at i on of  c l i ent  T. A. ,  whi ch al so i nvol ved a 

bankr upt cy pr oceedi ng.  

¶8 T. A.  sol d hi s f ar m and gave $10, 000 f r om t he sal e 

pr oceeds t o hi s daught er  at  some poi nt  bet ween Januar y 5,  2005,  

and Mar ch 17,  2005.   Under  t hen exi st i ng bankr upt cy l aw,  i f  T. A.  

f i l ed a bankr upt cy pet i t i on wi t hi n one year  of  t he t r ansf er ,  

t her e woul d be adver se consequences t o T. A.    

¶9 On Mar ch 17,  2005,  T. A.  r et ai ned At t or ney Mer r i am f or  

t he pur pose of  f i l i ng a bankr upt cy pet i t i on.   T. A.  gave At t or ney 

Mer r i am an i ni t i al  payment  of  $810,  $210 of  whi ch was f or  t he 

f i l i ng f ee and $600 of  whi ch was f or  At t or ney Mer r i am' s f ees.   

At t or ney Mer r i am pl aced t hi s money i nt o hi s busi ness account  

i nst ead of  hi s c l i ent  t r ust  account .   At t or ney Mer r i am l ear ned 

of  T. A. ' s $10, 000 gi f t  ei t her  at  t he t i me t hat  T. A.  r et ai ned hi m 

or  shor t l y t her eaf t er .   Despi t e hi s knowl edge of  t hi s event ,  

                                                 
1 SCR 20: 1. 3 pr ov i des,  " A l awyer  shal l  act  wi t h r easonabl e 

di l i gence and pr ompt ness i n r epr esent i ng a c l i ent . "  



No.  2008AP2043- D   

 

5 
 

At t or ney Mer r i am st i l l  accept ed and r et ai ned T. A. ' s advance 

payment .    

¶10 I ndeed,  because of  a change i n bankr upt cy l aw i n l at e 

2005,  T. A.  ar guabl y coul d not  f i l e a bankr upt cy pet i t i on unt i l  

Mar ch 2007 i f  he wi shed t o avoi d adver se consequences f r om hi s 

$10, 000 gi f t  t o hi s daught er .   At t or ney Mer r i am nonet hel ess 

cont i nued t o r et ai n t he advance payment .   Towar d t he end of  

2005,  T. A.  at t empt ed t o cont act  At t or ney Mer r i am about  t he 

st at us of  t he bankr upt cy f i l i ng,  but  he r ecei ved no r esponse.  

¶11 Anot her  pr ovi s i on i n t he bankr upt cy code r equi r ed a 

debt or  t o at t end a cr edi t  counsel i ng sessi on wi t hi n 180 days 

pr i or  t o f i l i ng a bankr upt cy pet i t i on and t o at t end a second 

sessi on pr i or  t o di schar ge.   T. A.  cont act ed At t or ney Mer r i am i n 

June 2006,  and based on At t or ney Mer r i am' s advi ce,  he at t ended 

t he f i r st  r equi r ed counsel i ng sessi on on June 14,  2006.   

Consequent l y,  i n or der  t o compl y wi t h t he bankr upt cy code 

r equi r ement  t hat  t he f i r st  sessi on be at t ended wi t hi n 180 days 

pr i or  t o t he f i l i ng of  t he bankr upt cy pet i t i on,  At t or ney Mer r i am 

woul d have needed t o f i l e t he pet i t i on by appr oxi mat el y t he 

mi ddl e of  December  2006,  wel l  bef or e t he t wo- year  anni ver sar y of  

T. A. ' s $10, 000 gi f t  t o hi s daught er .  

¶12 Because At t or ney Mer r i am had st i l l  f ai l ed t o f i l e t he 

bankr upt cy pet i t i on,  T. A.  f i l ed a gr i evance wi t h t he OLR agai nst  

At t or ney Mer r i am i n Oct ober  2006.   Shor t l y t her eaf t er ,  T. A.  

became i ncar cer at ed.   I n mi d- November ,  he spoke wi t h At t or ney 

Mer r i am,  who pr omi sed t o v i s i t  hi m i n t he j ai l .   At t or ney 

Mer r i am,  however ,  f ai l ed t o f ol l ow t hr ough on t he vi s i t .   An OLR 
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i nvest i gat or  subsequent l y spoke wi t h At t or ney Mer r i am on 

December  14,  2006,  at  whi ch t i me At t or ney Mer r i am t ol d t he 

i nvest i gat or  t hat  he woul d meet  wi t h T. A.  and f i l e t he 

bankr upt cy pet i t i on by t he end of  December .   Thi s di d not  occur .    

¶13 Begi nni ng on Januar y 2,  2007,  T. A.  began t o cal l  

At t or ney Mer r i am ever y weekday at  2: 30 p. m. ,  but  At t or ney 

Mer r i am di d not  answer  t he phone or  r et ur n T. A. ' s messages.   I n 

ear l y Januar y 2007 At t or ney Mer r i am t ol d t he OLR i nvest i gat or  

t hat  he woul d pr ovi de pr oof  no l at er  t han Januar y 20,  2007,  t hat  

t he bankr upt cy pet i t i on had been f i l ed.   No such pr oof  was 

pr ovi ded.   Consequent l y,  t he OLR r ef er r ed t he gr i evance f or  a 

f or mal  i nvest i gat i on and di r ect ed At t or ney Mer r i am t o pr ovi de a 

wr i t t en r esponse t o t he gr i evance by Mar ch 5,  2007.  

¶14 On Febr uar y 14,  2007,  At t or ney Mer r i am sent  an $810 

r ef und check t o T. A. ,  st at i ng t hat  he woul d be unavai l abl e f or  

t he next  sever al  weeks and pr omi si ng t o v i s i t  t he j ai l  wher e 

T. A.  was i ncar cer at ed i n ear l y Mar ch i n or der  t o f i nal i ze t he 

bankr upt cy pet i t i on unl ess T. A.  had hi r ed a di f f er ent  at t or ney 

i n t he i nt er i m.   On Mar ch 8,  2007,  At t or ney Mer r i am di d v i s i t  

T. A. ,  who i nst r uct ed At t or ney Mer r i am t o pr oceed wi t h f i l i ng t he 

bankr upt cy pet i t i on.  

¶15 On Mar ch 20,  2007,  af t er  t he OLR had sent  a second 

r equest  f or  a wr i t t en r esponse t o t he gr i evance,  At t or ney 

Mer r i am bel at edl y r esponded t o t he OLR' s wr i t t en r equest  f or  

i nf or mat i on.   He admi t t ed t hat  he had not  adequat el y 

communi cat ed wi t h T. A.   He st at ed t o t he OLR f or  t he f i r st  t i me 

t hat  he coul d not  have f i l ed t he bankr upt cy pet i t i on pr i or  t o 
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Mar ch 17,  2007,  wi t hout  adver se consequences because of  T. A. ' s  

$10, 000 gi f t  t o hi s daught er .   He agai n st at ed t he event s 

r egar di ng t he T. A.  r epr esent at i on had occur r ed whi l e he had been 

ser i ousl y depr essed.  

¶16 At t or ney Mer r i am di d not  act ual l y f i l e t he bankr upt cy 

pet i t i on f or  T. A.  unt i l  Jul y 10,  2007.   I n pr epar at i on f or  t hat  

f i l i ng,  At t or ney Mer r i am r ecogni zed t hat  t he Cer t i f i cat e of  

Counsel i ng gi ven t o T. A.  f or  hi s June 2006 at t endance was t oo 

ol d t o sat i sf y t he bankr upt cy cr edi t  counsel i ng r equi r ement .   

At t or ney Mer r i am t her ef or e cont act ed t he cr edi t  counsel or ,  who 

cr eat ed a f al se cer t i f i cat e showi ng t hat  T. A.  had at t ended a 

counsel i ng sessi on on May 1,  2007,  and f axed i t  t o At t or ney 

Mer r i am.   At t or ney Mer r i am al so had T. A.  execut e a St at ement  of  

Compl i ance wi t h Cr edi t  Counsel i ng Requi r ement ,  whi ch f al sel y 

st at ed under  penal t y of  per j ur y t hat  T. A.  had compl i ed wi t h t he 

pr e- f i l i ng counsel i ng r equi r ement .   At t or ney Mer r i am f i l ed t he 

f al se St at ement  of  Compl i ance and t he f al se Cer t i f i cat e of  

Counsel i ng wi t h t he bankr upt cy pet i t i on.  

¶17 I n June and Jul y 2007,  At t or ney Mer r i am agai n f ai l ed 

t o r espond t o t he OLR' s r equest s f or  addi t i onal  i nf or mat i on 

about  t he st at us of  t he bankr upt cy pet i t i on.   He f i nal l y 

submi t t ed a r esponse,  dat ed Jul y 31,  2007,  i n whi ch he asser t ed 

t hat  t he del ay i n f i l i ng t he bankr upt cy pet i t i on had been caused 

by a del ay i n payment  f r om t he sher i f f ' s  of f i ce,  whi ch had 

cont r ol  over  T. A. ' s money whi l e he had been i n j ai l .  

¶18 The bankr upt cy t r ust ee ul t i mat el y i ssued a Repor t  of  

No Di st r i but i on/ No Asset s,  whi ch meant  t hat  T. A.  coul d obt ai n a 
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di schar ge or der  as soon as he compl et ed t he second cr edi t  

counsel i ng sessi on.   At t or ney Mer r i am,  however ,  di d not  advi se 

T. A.  of  t hi s f act .   Despi t e t he f act  t hat  t he bankr upt cy cour t  

sent  t wo not i ces t o At t or ney Mer r i am i ndi cat i ng t hat  i t  needed 

t o r ecei ve t he Cer t i f i cat e of  Compl et i on f or  t he second 

counsel i ng sessi on or  t he bankr upt cy case coul d be pr emat ur el y  

c l osed,  At t or ney Mer r i am di d not  f or war d t he not i ces t o T. A.  or  

speak wi t h hi m about  t he r equi r ed second counsel i ng sessi on.  

¶19 I n Febr uar y and Apr i l  2008 t he OLR agai n at t empt ed t o 

communi cat e wi t h At t or ney Mer r i am vi a l et t er  and voi ce- mai l  

message,  but  At t or ney Mer r i am f ai l ed t o r espond unt i l  Apr i l  30,  

2008.   I n t hat  bel at ed r esponse,  At t or ney Mer r i am i ndi cat ed t hat  

he had f i nal l y i nst r uct ed T. A.  t o schedul e t he r equi r ed second 

counsel i ng sessi on.   T. A.  at t ended a second counsel i ng sessi on 

wi t hi n a f ew weeks.  

¶20 Wi t h r espect  t o t he T. A.  r epr esent at i on,  At t or ney 

Mer r i am has st i pul at ed t hat  he commi t t ed f i ve count s of  

mi sconduct .   Hi s  deposi t  of  T. A. ' s i ni t i al  $810 advance payment  

i nt o hi s busi ness account  i nst ead of  hi s c l i ent  t r ust  account  

v i ol at ed f or mer  SCR 20: 1. 15( b) ( 4) . 2  Hi s f ai l ur e t o keep T. A.  

adequat el y i nf or med of  t he st at us of  t he bankr upt cy pet i t i on,  

i ncl udi ng t he need t o compl et e t he cr edi t  counsel i ng 

                                                 
2 For mer  SCR 20: 1. 15( b) ( 4)  ( ef f ect i ve Jul y 1,  2004,  t hr ough 

June 30,  2007)  pr ovi ded as f ol l ows:   " Unear ned f ees and advanced 
payment s of  f ees shal l  be hel d i n t r ust  unt i l  ear ned by t he 
l awyer ,  and wi t hdr awn pur suant  t o SCR 20: 1. 15( g) .   Funds 
advanced by a c l i ent  or  3r d par t y f or  payment  of  cost s shal l  be 
hel d i n t r ust  unt i l  t he cost s ar e i ncur r ed. "  
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r equi r ement s,  v i ol at ed bot h f or mer  and pr esent  SCR 20: 1. 4. 3  

At t or ney Mer r i am' s f i l i ng of  t he counsel or ' s f al se Cer t i f i cat e 

of  Counsel i ng and T. A. ' s f al se cer t i f i cat i on of  t he accur acy of  

t hat  Cer t i f i cat e of  Counsel i ng v i ol at ed SCR 20: 3. 3( a) . 4  

                                                 
3 For mer  SCR 20: 1. 4( a)  ( ef f ect i ve t hr ough June 30,  2007)  

st at ed,  " A l awyer  shal l  keep a c l i ent  r easonabl y i nf or med about  
t he st at us of  a mat t er  and pr ompt l y compl y wi t h r easonabl e 
r equest s f or  i nf or mat i on. "  

Cur r ent  SCR 20: 1. 4 ( ef f ect i ve Jul y 1,  2007)  pr ovi des:  

( a)  A l awyer  shal l :  

( 1)  Pr ompt l y i nf or m t he cl i ent  of  any deci s i on or  
c i r cumst ance wi t h r espect  t o whi ch t he cl i ent ' s 
i nf or med consent ,  as def i ned i n SCR 20: 1. 0( f ) ,  i s  
r equi r ed by t hese r ul es;   

( 2)  r easonabl y consul t  wi t h t he c l i ent  about  t he 
means by whi ch t he cl i ent ' s  obj ect i ves ar e t o be 
accompl i shed;  

( 3)  keep t he cl i ent  r easonabl y i nf or med about  t he 
st at us of  t he mat t er ;   

( 4)  pr ompt l y compl y wi t h r easonabl e r equest s by 
t he c l i ent  f or  i nf or mat i on;  and 

( 5)  consul t  wi t h t he c l i ent  about  any r el evant  
l i mi t at i on on t he l awyer ' s conduct  when t he l awyer  
knows t hat  t he cl i ent  expect s assi st ance not  per mi t t ed 
by t he Rul es of  Pr of essi onal  Conduct  or  ot her  l aw.  

( b)  A l awyer  shal l  expl ai n a mat t er  t o t he ext ent  
r easonabl y necessar y t o per mi t  t he c l i ent  t o make 
i nf or med deci s i ons r egar di ng t he r epr esent at i on.  

4 SCR 20: 3. 3( a)  pr ovi des:   

A l awyer  shal l  not  knowi ngl y:  

( 1)  make a f al se st at ement  of  f act  or  l aw t o a 
t r i bunal  or  f ai l  t o cor r ect  a f al se st at ement  of  
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Si mi l ar l y,  by knowi ngl y pr epar i ng and pr ovi di ng T. A.  wi t h a 

f al se St at ement  of  Compl i ance wi t h Cr edi t  Counsel i ng 

Requi r ement ,  At t or ney Mer r i am vi ol at ed SCR 20: 1. 2( d) . 5  Fi nal l y,  

At t or ney Mer r i am' s mul t i pl e f ai l ur es t o r espond t o t he OLR' s 

r equest s f or  a wr i t t en r esponse t o T. A. ' s gr i evance and t o t he 

OLR' s suppl ement al  r equest s f or  i nf or mat i on const i t ut ed 

vi ol at i ons of  SCRs 22. 03( 2) ,  22. 03( 6) , 6 and 21. 15( 4) , 7 whi ch ar e 

                                                                                                                                                             
mat er i al  f act  or  l aw pr evi ousl y  made t o t he t r i bunal  
by t he l awyer ;  

( 2)  f ai l  t o di scl ose t o t he t r i bunal  l egal  
aut hor i t y i n t he cont r ol l i ng j ur i sdi ct i on known t o t he 
l awyer  t o be di r ect l y adver se t o t he posi t i on of  t he 
c l i ent  and not  di scl osed by opposi ng counsel ;  or  

( 3)  of f er  evi dence t hat  t he l awyer  knows t o be 
f al se.   I f  a l awyer ,  t he l awyer ' s c l i ent ,  or  a wi t ness 
cal l ed by t he l awyer ,  has of f er ed mat er i al  ev i dence 
and t he l awyer  comes t o know of  i t s f al s i t y,  t he 
l awyer  shal l  t ake r easonabl e r emedi al  measur es,  
i ncl udi ng,  i f  necessar y,  di scl osur e t o t he t r i bunal .  A 
l awyer  may r ef use t o of f er  evi dence,  ot her  t han t he 
t est i mony of  a def endant  i n a cr i mi nal  mat t er  t hat  t he 
l awyer  r easonabl y bel i eves i s f al se.  

5 SCR 20: 1. 2( d)  st at es:  

A l awyer  shal l  not  counsel  a c l i ent  t o engage,  or  
assi st  a c l i ent ,  i n conduct  t hat  t he l awyer  knows i s 
cr i mi nal  or  f r audul ent ,  but  a l awyer  may di scuss t he 
l egal  consequences of  any pr oposed cour se of  conduct  
wi t h a c l i ent  and may counsel  or  assi st  a c l i ent  t o 
make a good f ai t h ef f or t  t o det er mi ne t he val i di t y,  
scope,  meani ng or  appl i cat i on of  t he l aw.  

6 SCRs 22. 03( 2)  and ( 6)  pr ovi de as f ol l ows:  

( 2)  Upon commenci ng an i nvest i gat i on,  t he 
di r ect or  shal l  not i f y t he r espondent  of  t he mat t er  
bei ng i nvest i gat ed unl ess i n t he opi ni on of  t he 
di r ect or  t he i nvest i gat i on of  t he mat t er  r equi r es 
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enf or ceabl e t hr ough SCR 20: 8. 4( f ) . 8  At t or ney Mer r i am' s f ai l ur e 

t o r espond i n 2008 al so v i ol at ed SCR 20: 8. 4( h) ,  whi ch became 

ef f ect i ve as of  Jul y 1,  2007. 9 

                                                                                                                                                             
ot her wi se.   The r espondent  shal l  f ul l y  and f ai r l y 
di scl ose al l  f act s and ci r cumst ances per t ai ni ng t o t he 
al l eged mi sconduct  wi t hi n 20 days af t er  bei ng ser ved 
by or di nar y mai l  a r equest  f or  a wr i t t en r esponse.   
The di r ect or  may al l ow addi t i onal  t i me t o r espond.   
Fol l owi ng r ecei pt  of  t he r esponse,  t he di r ect or  may 
conduct  f ur t her  i nvest i gat i on and may compel  t he 
r espondent  t o answer  quest i ons,  f ur ni sh document s,  and 
pr esent  any i nf or mat i on deemed r el evant  t o t he 
i nvest i gat i on.  

.  .  .   

( 6)  I n t he cour se of  t he i nvest i gat i on,  t he 
r espondent ' s wi l f ul  f ai l ur e t o pr ovi de r el evant  
i nf or mat i on,  t o answer  quest i ons f ul l y,  or  t o f ur ni sh 
document s and t he r espondent ' s mi sr epr esent at i on i n a 
di scl osur e ar e mi sconduct ,  r egar dl ess of  t he mer i t s of  
t he mat t er s asser t ed i n t he gr i evance.  

7 SCR 21. 15( 4)  st at es:  

Ever y at t or ney shal l  cooper at e wi t h t he of f i ce of  
l awyer  r egul at i on i n t he i nvest i gat i on,  pr osecut i on 
and di sposi t i on of  gr i evances,  compl ai nt s f i l ed wi t h 
or  by t he di r ect or ,  and pet i t i ons f or  r ei nst at ement .   
An at t or ney' s wi l f ul  f ai l ur e t o cooper at e wi t h t he 
of f i ce of  l awyer  r egul at i on const i t ut es v i ol at i on of  
t he r ul es of  pr of essi onal  conduct  f or  at t or neys.  

8 SCR 20: 8. 4( f )  s t at es i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " v i ol at e a st at ut e,  supr eme cour t  r ul e,  supr eme cour t  
or der  or  supr eme cour t  deci s i on r egul at i ng t he conduct  of  
l awyer s;  .  .  .  . "  

9 SCR 20: 8. 4( h)  says i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " f ai l  t o cooper at e i n t he i nvest i gat i on of  a gr i evance 
f i l ed wi t h t he of f i ce of  l awyer  r egul at i on as r equi r ed by SCR 
21. 15( 4) ,  SCR 22. 001( 9) ( b) ,  SCR 22. 03( 2) ,  SCR 22. 03( 6) ,  or  SCR 
22. 04( 1) ;  .  .  .  . "  
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¶21 The t hi r d set  of  v i ol at i ons commi t t ed by At t or ney 

Mer r i am r el at e t o hi s r epr esent at i on of  R. K.  and M. K.   As wi t h 

t he pr i or  r epr esent at i ons descr i bed above,  R. K.  and M. K.  al so 

r et ai ned At t or ney Mer r i am t o r epr esent  t hem i n a bankr upt cy 

pr oceedi ng.   They made an i ni t i al  payment  i n Oct ober  2007 of  

$1, 300,  whi ch was t o cover  t he $300 bankr upt cy f i l i ng f ee and 

At t or ney Mer r i am' s f l at  at t or ney f ee of  $1, 000.  

¶22 R. K.  and M. K.  i nf or med At t or ney Mer r i am t hat  

appr oxi mat el y t wo year s ear l i er ,  on Oct ober  13,  2005,  t hey had 

execut ed a qui t  c l ai m deed t hat  had t r ansf er r ed a r emai nder  

i nt er est  i n t hei r  home t o t hei r  daught er s whi l e r eser vi ng a l i f e 

est at e i n t he pr oper t y f or  t hemsel ves.   At t or ney Mer r i am di d not  

advi se R. K.  and M. K.  as t o t he ef f ect  t he t r ansf er  of  t he 

r emai nder  i nt er est  mi ght  have on a bankr upt cy pet i t i on or  t he 

ef f ect  t hat  t he bankr upt cy pet i t i on mi ght  have on t he t r ansf er .  

¶23 At t or ney Mer r i am f i l ed t he bankr upt cy pet i t i on on 

November  20,  2007.   At t or ney Mer r i am l i st ed t he l i f e est at e on 

t he schedul e of  asset s,  wi t h a val ue of  $29, 900.   The l i f e 

est at e i n t he home was l i s t ed as an exempt  asset .  

¶24 At  t he f i r st  meet i ng of  cr edi t or s on December  20,  

2007,  t he bankr upt cy t r ust ee asked quest i ons about  t he 2005 qui t  

c l ai m deed and post poned concl usi on of  t he meet i ng.   At t or ney 

Mer r i am subsequent l y admi t t ed t o R. K.  and M. K.  t hat  he had made 

a mi st ake r egar di ng t he amount  of  t i me t hat  needed t o pass af t er  

t he 2005 t r ansf er  i n or der  t o avoi d t he r i sk of  t he t r ansf er  

bei ng nul l i f i ed i n a bankr upt cy act i on.   R. K.  and M. K.  wer e l ed 

t o bel i eve t hat  At t or ney Mer r i am was at t empt i ng t o addr ess t hi s  
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pr obl em,  but  At t or ney Mer r i am t ook no st eps t o negot i at e wi t h 

t he t r ust ee or  ot her wi se r esol ve t he i ssue.   When R. K.  and M. K.  

subsequent l y t r i ed t o cont act  At t or ney Mer r i am,  he f ai l ed t o 

r espond t o t hei r  t el ephone cal l s.  

¶25 On May 13,  2008,  t he t r ust ee sent  a l et t er  t o t he 

daught er s of  R. K.  and M. K.  expr essi ng hi s opi ni on t hat  t he 

t r ansf er  of  t he r emai nder  i nt er est  t o t hem was voi dabl e,  and 

t hat  t he bankr upt cy cour t  woul d t r ansf er  t hat  i nt er est  t o t he 

t r ust ee i n or der  t o sat i sf y t he c l ai ms of  t hei r  par ent s '  

cr edi t or s.   The t r ust ee suggest ed t he daught er s shoul d conf er  

wi t h an at t or ney and make a pr oposal .  

¶26 R. K.  and M. K.  t her eaf t er  agai n t r i ed t o cont act  

At t or ney Mer r i am,  but  he di d not  r espond.   They t hen 

communi cat ed di r ect l y wi t h t he t r ust ee by l et t er ,  t el l i ng hi m 

t hat  At t or ney Mer r i am had admi t t ed maki ng a mi st ake i n f i l i ng 

t he pet i t i on when he had.   They of f er ed t o make mont hl y payment s 

i n an ef f or t  t o avoi d i nval i dat i ng t he t r ansf er .   I n t he 

al t er nat i ve,  R. K.  and M. K.  expr essed a desi r e t o have t he 

bankr upt cy pet i t i on " t hr own out . "   They sent  a second l et t er  t o 

t he t r ust ee i ndi cat i ng t hat  t hey had been unabl e t o r each ei t her  

At t or ney Mer r i am or  t he t r ust ee t o wor k out  a sol ut i on t o t hei r  

pr obl em.  

¶27 When R. K.  and M. K.  appar ent l y st i l l  di d not  r ecei ve 

any r esponse,  t hey wr ot e t o t he bankr upt cy admi ni st r at or ,  

expl ai ni ng t hat  t hey had been unabl e t o communi cat e wi t h 

At t or ney Mer r i am.   They i ndi cat ed t hey woul d l i ke t o t er mi nat e 
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t he bankr upt cy pr oceedi ng and i nqui r ed what  t he next  st ep shoul d 

be.  

¶28 On June 9,  2008,  R. K.  and M. K.  f i l ed a gr i evance 

agai nst  At t or ney Mer r i am.   They asser t ed t hat  f or  t he pr ecedi ng 

si x mont hs t hey had bel i eved At t or ney Mer r i am was wor ki ng on a 

sol ut i on f or  hi s  mi st ake i n f i l i ng t he bankr upt cy pet i t i on when 

he had,  but  At t or ney Mer r i am had done not hi ng and had abandoned 

t hem.    

¶29 An OLR i nvest i gat or  spoke wi t h At t or ney Mer r i am about  

t he s i t uat i on on Jul y 8,  2008.   At t or ney Mer r i am st at ed he had 

been wai t i ng f or  al l  of  t he cr edi t or s t o submi t  t hei r  c l ai ms 

bef or e he woul d speak wi t h t he t r ust ee and of f er  t o have R. K.  

and M. K.  pay 50 per cent  of  t he c l ai ms.   He acknowl edged t hat  he 

had made a mi st ake i n f i l i ng t he bankr upt cy pet i t i on dur i ng a 

t i me when t he t r ansf er  coul d be voi ded i n bankr upt cy.  

¶30 I n a wr i t t en r esponse t o t he gr i evance,  At t or ney 

Mer r i am admi t t ed t hat  al l  of  t he al l egat i ons by R. K.  and M. K.  

wer e t r ue.   He agai n st at ed t hat  hi s behavi or  had been due,  i n 

par t ,  t o hi s depr essi on.   He st at ed he was seeki ng medi cal  hel p 

f or  t he depr essi on.  

¶31 At t or ney Mer r i am subsequent l y wr ot e t o R. K.  and M. K.  

and apol ogi zed f or  hi s conduct .   He sai d he coul d no l onger  

r epr esent  t hem because of  per sonal  r easons.   He di d not  of f er  t o 

r ef und any of  t he f ees t hey had pai d.   Af t er  he subsequent l y 

r ecei ved t he OLR' s i nvest i gat i ve r epor t ,  whi ch f ound t hat  

At t or ney Mer r i am had f ai l ed t o r ef und an unear ned advance f ee,  

he di d send a $1, 000 r ef und check t o t hem.  
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¶32 The st i pul at i on set s f or t h f our  count s of  mi sconduct  

r el at ed t o t he r epr esent at i on of  R. K.  and M. K.   At t or ney 

Mer r i am' s f ai l ur e t o det er mi ne t he ef f ect  t hat  a bankr upt cy 

f i l i ng woul d have on t he t r ansf er  of  t he r emai nder  i nt er est  i n 

t hei r  home and hi s f ai l ur e t o t ake any st eps t o addr ess t hi s 

pr obl em af t er  t he f i l i ng const i t ut ed a f ai l ur e t o pr ovi de 

compet ent  r epr esent at i on,  i n v i ol at i on of  SCR 20: 1. 1. 10  At t or ney 

Mer r i am' s f ai l ur e t o communi cat e wi t h t he t r ust ee about  t he 

t r ansf er  i ssue and t o t ake any st eps t hat  f ur t her ed hi s 

r epr esent at i on of  R. K.  and M. K.  af t er  t he i ni t i al  meet i ng of  

cr edi t or s on December  20,  2007,  unt i l  he wi t hdr ew on 

Sept ember  25,  2008,  const i t ut ed a f ai l ur e t o act  wi t h r easonabl e 

di l i gence and pr ompt ness,  i n v i ol at i on of  SCR 20: 1. 3.   At t or ney 

Mer r i am' s f ai l ur e t o consul t  wi t h R. K.  and M. K.  about  t he 

appr opr i at e st r at egy f or  r eachi ng t hei r  obj ect i ves and t o 

expl ai n t he opt i ons avai l abl e t o t hem vi ol at ed SCR 20: 1. 4( a) ( 2)  

and SCR 20: 1. 4( b) .   Fur t her ,  hi s gener al  f ai l ur e t o r espond t o 

R. K. ' s and M. K. ' s numer ous t el ephone cal l s v i ol at ed SCR 

20: 1. 4( a) ( 4) .   Fi nal l y,  At t or ney Mer r i am' s abandonment  of  hi s 

r epr esent at i on of  R. K.  and M. K.  wi t hout  t aki ng any st eps t o 

pr ot ect  t hei r  i nt er est s and hi s f ai l ur e t o r ef und i n a t i mel y 

manner  a f ee t hat  had not  been ear ned vi ol at ed SCR 20: 1. 16( d) . 11 

                                                 
10 SCR 20: 1. 1 says,  " A l awyer  shal l  pr ovi de compet ent  

r epr esent at i on t o a c l i ent .  Compet ent  r epr esent at i on r equi r es 
t he l egal  knowl edge,  ski l l ,  t hor oughness and pr epar at i on 
r easonabl y necessar y f or  t he r epr esent at i on. "  

11 SCR 20: 1. 16( d)  pr ovi des:  
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¶33 The st i pul at i on pr ovi des t hat ,  as di sci pl i ne f or  t he 

mi sconduct  descr i bed above,  At t or ney Mer r i am agr ees wi t h t he 

OLR' s r equest  f or  a 90- day suspensi on of  hi s l i cense t o pr act i ce 

l aw i n t hi s st at e.   The st i pul at i on f ur t her  pr ovi des f or  

condi t i ons t o be pl aced on At t or ney Mer r i am' s l i cense.   Fi r st ,  

At t or ney Mer r i am agr ees t hat  f or  a per i od of  t wo year s he wi l l  

pr ovi de t o t he OLR quar t er l y cer t i f i cat i ons f r om hi s t r eat i ng 

heal t h car e pr ovi der  t hat  he i s i n compl i ance wi t h al l  t r eat ment  

r ecommendat i ons f or  hi s depr ess i on.   Second,  At t or ney Mer r i am 

agr ees t hat  he wi l l  j oi n t he St at e Bar  of  Wi sconsi n' s 

Pr act i ce411 pr act i ce management  el ect r oni c l i s t ,  t hat  he wi l l  

pr ovi de t o t he OLR wr i t t en conf i r mat i on t hat  he has r egi st er ed 

t o r ecei ve Pr act i ce411,  and t hat  f or  a per i od of  t wo year s he 

wi l l  f i l e wi t h t he OLR quar t er l y wr i t t en r epor t s r egar di ng hi s 

par t i c i pat i on i n t he Pr act i ce411 ser vi ce.  

¶34 I n t he st i pul at i on,  At t or ney Mer r i am ver i f i es t hat  he 

under st ands t he al l egat i ons agai nst  hi m,  t hat  he under st ands and 

assent s t o t he l evel  of  di sci pl i ne sought  by t he OLR,  t hat  he 

under st ands t he r ami f i cat i ons of  t hat  di sci pl i ne,  and t hat  he 

under st ands hi s r i ght s t o consul t  wi t h counsel  and t o cont est  

                                                                                                                                                             
Upon t er mi nat i on of  r epr esent at i on,  a l awyer  

shal l  t ake st eps t o t he ext ent  r easonabl y pr act i cabl e 
t o pr ot ect  a c l i ent ' s i nt er est s,  such as gi v i ng 
r easonabl e not i ce t o t he c l i ent ,  al l owi ng t i me f or  
empl oyment  of  ot her  counsel ,  sur r ender i ng paper s and 
pr oper t y t o whi ch t he cl i ent  i s  ent i t l ed and r ef undi ng 
any advance payment  of  f ee or  expense t hat  has not  
been ear ned or  i ncur r ed.  The l awyer  may r et ai n paper s 
r el at i ng t o t he c l i ent  t o t he ext ent  per mi t t ed by 
ot her  l aw.  
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t he al l egat i ons i n t he compl ai nt  agai nst  hi m.   At t or ney Mer r i am 

f ur t her  st at es t hat  he has ent er ed t he st i pul at i on knowi ngl y and 

vol unt ar i l y  and admi t s t hat  he engaged i n t he mi sconduct  

descr i bed above.  

¶35 The OLR has submi t t ed a memor andum i n suppor t  of  t he 

st i pul at i on,  whi ch c i t es a number  of  di sci pl i nar y cases i n 

suppor t  of  a 90- day suspensi on of  At t or ney Mer r i am' s l i cense t o 

pr act i ce l aw i n Wi sconsi n.   See,  e. g. ,  I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Boyd,  2008 WI  103,  314 Wi s.  2d 14,  752 

N. W. 2d 882;  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Woods,  2008 

WI  79,  311 Wi s.  2d 213,  751 N. W. 2d 840;  I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Hahnf el d,  2007 WI  123,  305 Wi s.  2d 48,  739 

N. W. 2d 280;  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Mauch,  2007 

WI  109,  304 Wi s.  2d 541,  736 N. W. 2d 141;  I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Tr ewi n,  2004 WI  116,  275 Wi s.  2d 116,  684 

N. W. 2d 121.    

¶36 The OLR' s memor andum al so di scusses a number  of  

aggr avat i ng and mi t i gat i ng f act or s.   As mi t i gat i on,  t he OLR 

not es t hat  At t or ney Mer r i am suf f er ed f r om depr essi on dur i ng t he 

r el evant  t i me per i ods,  but  he i s now obt ai ni ng t r eat ment  f or  

t hat  condi t i on.   On t he aggr avat i ng s i de,  however ,  t he OLR 

poi nt s t o t he f act  t hat  At t or ney Mer r i am engaged i n di shonest y 

by pr epar i ng and f i l i ng f al se document s wi t h a bankr upt cy cour t ,  

t hat  hi s f ai l ur e t o r eaf f i r m t he aut omobi l e l oan f or  D. H.  caused 

act ual  i nj ur y t o her ,  t hat  At t or ney Mer r i am al r eady has 

pr evi ousl y r ecei ved t wo publ i c and t wo pr i vat e r epr i mands,  and 
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t hat  t he cur r ent  mat t er  i nvol ves mul t i pl e c l i ent s and a 

s i gni f i cant  number  of  r ul e v i ol at i ons.  

¶37 Af t er  f ul l y  r evi ewi ng t he mat t er ,  we accept  t he 

st i pul at i on and adopt  t he st i pul at ed f act s  and t he l egal  

concl usi ons of  mi sconduct .   We al so concl ude t hat  a 90- day 

suspensi on of  At t or ney Mer r i am' s l i cense t o pr act i ce l aw i n t hi s 

st at e i s an appr opr i at e l evel  of  di sci pl i ne.   I n par t i cul ar ,  we 

bel i eve t hat  t hi s l evel  of  di sci pl i ne i s suppor t ed by t he 90- day 

suspensi on i mposed i n t he Mauch di sci pl i nar y pr oceedi ng.   304 

Wi s.  2d 541,  ¶29.   I n t hat  case,  At t or ney Mauch pl ed no cont est  

t o t en count s of  mi sconduct .   He acknowl edged t hat  he had f ai l ed 

t o act  wi t h r easonabl e di l i gence i n t wo cases f or  t he same 

cl i ent .   I n t he f i r st  case,  At t or ney Mauch' s l ack of  di l i gence 

l ed t o t he act i on bei ng di smi ssed.   I n t he second case,  wi t hout  

consul t i ng wi t h hi s c l i ent ,  At t or ney Mauch st i pul at ed t o t he 

di smi ssal  of  hi s c l i ent ' s c l ai ms agai nst  one def endant  and he 

f ai l ed t o oppose a mot i on t o di smi ss by anot her  def endant .   Hi s 

l ack of  di l i gence i n t hi s i nst ance l ed t o a cost  j udgment  bei ng 

ent er ed agai nst  hi s c l i ent  wi t hout  t he c l i ent ' s knowl edge.   Li ke 

At t or ney Mer r i am,  At t or ney Mauch t hen engaged i n di shonest y t o 

cover  up hi s l ack of  di l i gence,  f al sel y t el l i ng hi s c l i ent  t hat  

he had set t l ed t he case f or  $60, 000 and even maki ng some 

" set t l ement "  payment s t o t he c l i ent  out  of  hi s per sonal  f unds.   

At t or ney Mauch al so f ai l ed t o submi t  r equest ed i nf or mat i on t o 

t he OLR and t hen pr ovi ded document s t hat  at t empt ed t o mi sl ead 

t he OLR.   At t or ney Mauch' s mi sconduct ,  al t hough not  pr eci sel y 

t he same as At t or ney Mer r i am' s,  i s  suf f i c i ent l y s i mi l ar  t o 
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suppor t  t he i mposi t i on of  a 90- day l i cense suspensi on on 

At t or ney Mer r i am.  

¶38 We al so accept  t he st i pul at ed condi t i ons t o be pl aced 

on At t or ney Mer r i am' s l i cense.   They pr ovi de pr ot ect i on f or  t he 

publ i c and ensur e t hat  At t or ney Mer r i am i s  r ecei v i ng t he 

necessar y t r eat ment  and suppor t  so t hat  he can avoi d a 

r epet i t i on of  hi s mi sconduct .  

¶39 I T I S ORDERED t hat  t he l i cense of  Davi d G.  Mer r i am t o 

pr act i ce l aw i n Wi sconsi n i s suspended f or  a per i od of  90 days,  

ef f ect i ve as of  May 3,  2010.  

¶40 I T I S FURTHER ORDERED t hat  f or  a per i od of  t wo year s 

begi nni ng on t he ef f ect i ve dat e of  t he l i cense suspensi on 

i dent i f i ed i n t he pr ecedi ng par agr aph,  Davi d G.  Mer r i am shal l  

pr ovi de t o t he OLR quar t er l y wr i t t en cer t i f i cat i ons f r om hi s 

t r eat i ng heal t h car e pr ovi der  t hat  he i s i n compl i ance wi t h al l  

t r eat ment  r ecommendat i ons f or  hi s depr essi on.  

¶41 I T I S FURTHER ORDERED t hat  pr i or  t o t he ef f ect i ve dat e 

of  t he l i cense suspensi on i dent i f i ed above,  Davi d G.  Mer r i am 

shal l  r egi st er  t o j oi n t he St at e Bar  of  Wi sconsi n' s Pr act i ce411 

pr act i ce management  ser vi ce and shal l  pr ovi de wr i t t en 

conf i r mat i on of  hi s r egi st r at i on f or  Pr act i ce411 t o t he Of f i ce 

of  Lawyer  Regul at i on.  

¶42 I T I S FURTHER ORDERED t hat  f or  a per i od of  t wo year s 

begi nni ng on t he ef f ect i ve dat e of  t he l i cense suspensi on 

i dent i f i ed above,  At t or ney Mer r i am shal l  pr ovi de t o t he Of f i ce 

of  Lawyer  Regul at i on quar t er l y wr i t t en r epor t s expl ai ni ng hi s 

par t i c i pat i on i n t he Pr act i ce411 ser vi ce.  
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¶43 I T I S FURTHER ORDERED t hat  Davi d G.  Mer r i am compl y 

wi t h t he pr ovi s i ons of  SCR 22. 26 concer ni ng t he dut i es of  a 

per son whose l i cense t o pr act i ce l aw i n Wi sconsi n has been 

suspended.  
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