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On Apr i l  23,  2009,  t he Wi sconsi n Judi c i al  Counci l ,  by St af f  

At t or ney Apr i l  M.  Sout hwi ck,  pet i t i oned t hi s cour t  f or  an or der  

amendi ng Wi s.  St at .  §§ 802. 10,  804. 01,  804. 08,  804. 09,  804. 12,  and 

805. 07,  r el at i ng t o di scover y of  el ect r oni cal l y  st or ed 

i nf or mat i on.   The cour t  hel d a publ i c hear i ng and admi ni st r at i ve 

conf er ence on Januar y 21,  2010.   On Mar ch 19,  2010,  pet i t i oner  

f i l ed an amended pet i t i on.   The cour t  hel d an admi ni st r at i ve 

conf er ence on Apr i l  28,  2010.   Upon consi der at i on of  mat t er s 

pr esent ed at  t he publ i c hear i ng and submi ssi ons made i n r esponse 

t o t he pr oposed amendment s,  t he cour t ,  on Apr i l  28,  2010,  adopt ed 

t he amended pet i t i on wi t h a 4 t o 3 vot e.   Chi ef  Just i ce Shi r l ey S.  

Abr ahamson,  Just i ce Ann Wal sh Br adl ey,  Just i ce N.  Pat r i ck Cr ooks,  

and Just i ce Davi d T.  Pr osser  vot ed t o adopt  t he pet i t i on,  and 

Just i ce Pat i ence D.  Roggensack,  Just i ce Annet t e Ki ngsl and Zi egl er ,  

and Just i ce Mi chael  J.  Gabl eman di ssent ed.   The cour t  al so 

modi f i ed Wi s.  St at .  § 804. 01( 4m)  by adopt i ng a mandat or y meet  and 

conf er  pr ovi s i on f or  t he di scover y of  el ect r oni cal l y  st or ed 
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i nf or mat i on.  Chi ef  Just i ce Abr ahamson and Just i ce Br adl ey 

di ssent ed t o t he adopt i on of  a mandat or y meet  and conf er  pr ovi s i on 

under  t he new Wi s.  St at .  § 804. 01( 4m) .  

Ther ef or e,  I T I S ORDERED t hat  t he f ol l owi ng amendment s shal l  

be ef f ect i ve Januar y 1,  2011,  but  ar e subj ect  t o r evi s i on af t er  a 

publ i c hear i ng t o be hel d i n t he f al l  of  2010 and an oppor t uni t y 

f or  publ i c comment .   Any wr i t t en comment s on t hese amendment s and 

f ur t her  pr oposed amendment s shoul d be f i l ed wi t h t he Cl er k of  t he 

Supr eme Cour t  by August  31,  2010. 1  

SECTI ON 1.   802. 10 ( 3)  ( j m)  of  t he st at ut es i s  cr eat ed t o 

r ead:  

802. 10 ( 3)  ( j m)  The need f or  di scover y of  el ect r oni cal l y  

st or ed i nf or mat i on.  

Judi c i al  Counci l  Not e 2010:  

Sub.  ( 3)  has been amended t o encour age cour t s t o be mor e 

act i ve i n managi ng el ect r oni c di scover y.   Pur suant  t o Wi s.  St at .  

§ 805. 06,  t he cour t  al so may appoi nt  a r ef er ee t o r epor t  on 

compl ex or  expensi ve di scover y i ssues,  i ncl udi ng t hose i nvol v i ng 

el ect r oni cal l y  st or ed i nf or mat i on.  

SECTI ON 2.   804. 01 ( 4m)  of  t he st at ut es i s cr eat ed t o r ead:  

804. 01 ( 4m)  DI SCOVERY CONFERENCE.   At  any t i me af t er  commencement  

of  an act i on,  on t he cour t ' s  own mot i on or  t he mot i on of  a par t y,  

                                                 
1 Comment s on t hese amendment s r egar di ng t he di scover y of  

el ect r oni cal l y  st or ed i nf or mat i on ar e r equest ed bef or e t hey become 
ef f ect i ve.   Send comment s t o t he Cl er k of  Supr eme Cour t ,  P. O.  Box 
1688,  Madi son,  WI  53701- 1688.   An el ect r oni c copy shoul d be 
emai l ed t o c l er k@wi cour t s. gov  
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t he cour t  may or der  t he par t i es t o conf er  by any appr opr i at e 

means,  i ncl udi ng i n per son,  r egar di ng any of  t he f ol l owi ng,  except  

f or  di scover y of  el ect r oni cal l y  st or ed i nf or mat i on,  wher e par t i es 

must  conf er  unl ess excused by t he cour t :   

( a)  The subj ect s  on whi ch di scover y may be needed,  when 

di scover y shoul d be compl et ed,  and whet her  di scover y shoul d be 

conduct ed i n phases or  be l i mi t ed t o par t i cul ar  i ssues.  

( b)  Di scover y of  el ect r oni cal l y  st or ed i nf or mat i on,  i ncl udi ng 

pr eser vat i on of  t he i nf or mat i on pendi ng di scover y and t he f or m or  

f or ms i n whi ch t he i nf or mat i on wi l l  be pr oduced.   

( c)  The met hod f or  asser t i ng or  pr eser vi ng c l ai ms of  

pr i v i l ege or  of  pr ot ect i on of  t r i al - pr epar at i on mat er i al s,  and t o 

what  ext ent ,  i f  any,  such c l ai ms may be asser t ed af t er  pr oduct i on.  

( d)  The cost  of  pr oposed di scover y and t he ext ent  t o whi ch 

di scover y shoul d be l i mi t ed,  i f  at  al l ,  under  sub.  ( 3)  ( a) .  

( e)  I n except i onal  cases i nvol v i ng pr ot r act ed act i ons,  

compl ex i ssues or  mul t i pl e par t i es ,  t he ut i l i t y  of  t he appoi nt ment  

by t he cour t  of  a r ef er ee under  s.  805. 06 or  an exper t  wi t ness 

under  s.  907. 06 t o super vi se or  i nf or m t he cour t  on any aspect  of  

di scover y.  

Judi c i al  Counci l  Not e 2010:  

Sub.  ( 4m)  was cr eat ed as a measur e t o manage t he cost s of  

di scover y.   I f  t he par t i es conf er  bef or e embar ki ng on di scover y,  

t hey can r educe t he ul t i mat e cost  of  di scover y.   Thi s pr ovi s i on 

was cr eat ed as par t  of  a package of  r evi s i ons t o addr ess i ssues 

r el at i ng t o di scover y of  el ect r oni cal l y  st or ed i nf or mat i on,  but  

t he pr ovi s i on appl i es gener al l y ,  except  wher e speci f i cal l y  
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l i mi t ed.   The subsect i on i s model ed on s i mi l ar  pr ovi s i ons i n t he 

Uni f or m Rul es Rel at i ng t o t he Di scover y of  El ect r oni cal l y  St or ed 

I nf or mat i on,  Feder al  Rul es of  Ci v i l  Pr ocedur e 26( f ) ,  and on c i v i l  

pr ocedur e r ul es of  ot her  st at es.   The pr oposal  does not  mandat e a 

di scover y conf er ence i n ever y case.   I n appr opr i at e cases,  i t  

empower s a cour t  t o or der  par t i es t o conf er  i f  t hey do not  do so 

vol unt ar i l y .   Par t i es who conf er  and f eel  t he need f or  f ur t her  

cour t  i nt er vent i on may consi der  t he pr ovi s i ons of  ss.  802. 10( 3) ,  

804. 01( 3) ,  805. 06,  and 907. 06.  

SECTI ON 3.   804. 08 ( 3)  of  t he st at ut es i s r epeal ed and 

r ecr eat ed t o r ead:  

804. 08 ( 3)  OPTI ON TO PRODUCE BUSI NESS RECORDS.  I f  t he answer  t o an 

i nt er r ogat or y may be det er mi ned by exami ni ng,  audi t i ng,  compi l i ng,  

abst r act i ng,  or  summar i z i ng a par t y ' s busi ness r ecor ds,  i ncl udi ng 

el ect r oni cal l y  s t or ed i nf or mat i on,  and i f  t he bur den of  der i v i ng 

or  ascer t ai ni ng t he answer  wi l l  be subst ant i al l y  t he same f or  

ei t her  par t y,  t he r espondi ng par t y may answer  by:  ( a)  speci f y i ng 

t he r ecor ds t hat  must  be r evi ewed,  i n suf f i c i ent  det ai l  t o enabl e 

t he i nt er r ogat i ng par t y t o l ocat e and i dent i f y t hem as r eadi l y as 

t he r espondi ng par t y coul d;  and ( b)  gi v i ng t he i nt er r ogat i ng par t y 

a r easonabl e oppor t uni t y t o exami ne and audi t  t he r ecor ds and t o 

make copi es,  compi l at i ons,  abst r act s,  or  summar i es.  

Judi c i al  Counci l  Not e 2010:  

The meani ng of  t he t er m " el ect r oni cal l y  st or ed i nf or mat i on"  

i s  descr i bed i n t he Judi c i al  Counci l  Not e f ol l owi ng Wi s.  St at .  

§ 804. 09.   



No.  09- 01   
 

5 
 

Sect i on 804. 08( 3)  i s  t aken f r om F. R. C. P.  33( d) .   Por t i ons of  

t he Commi t t ee Not e of  t he f eder al  Advi sor y Commi t t ee on Ci v i l  

Rul es ar e per t i nent  t o t he scope and pur pose of  s.  804. 08( 3) :   

Speci al  di f f i cul t i es may ar i se i n usi ng el ect r oni cal l y  st or ed 

i nf or mat i on,  ei t her  due t o i t s f or m or  because i t  i s  dependent  on 

a par t i cul ar  comput er  syst em.  Rul e 33( d)  al l ows a r espondi ng par t y 

t o subst i t ut e access t o document s or  el ect r oni cal l y  st or ed 

i nf or mat i on f or  an answer  onl y  i f  t he bur den of  der i v i ng t he 

answer  wi l l  be subst ant i al l y  t he same f or  ei t her  par t y.  Rul e 33( d)  

st at es t hat  a par t y el ect i ng t o r espond t o an i nt er r ogat or y by 

pr ovi di ng el ect r oni cal l y  st or ed i nf or mat i on must  ensur e t hat  t he 

i nt er r ogat i ng par t y can l ocat e and i dent i f y i t  " as r eadi l y as can 

t he par t y ser ved, "  and t hat  t he r espondi ng par t y must  gi ve t he 

i nt er r ogat i ng par t y a " r easonabl e oppor t uni t y t o exami ne,  audi t ,  

or  i nspect "  t he i nf or mat i on.   Dependi ng on t he c i r cumst ances,  

sat i sf y i ng t hese pr ovi s i ons wi t h r egar d t o el ect r oni cal l y  st or ed 

i nf or mat i on may r equi r e t he r espondi ng par t y  t o pr ovi de some 

combi nat i on of  t echni cal  suppor t ,  i nf or mat i on on appl i cat i on 

sof t war e,  or  ot her  assi st ance.   The key quest i on i s whet her  such 

suppor t  enabl es t he i nt er r ogat i ng par t y t o der i ve or  ascer t ai n t he 

answer  f r om t he el ect r oni cal l y  st or ed i nf or mat i on as r eadi l y as 

t he r espondi ng par t y.   A par t y t hat  wi shes t o i nvoke Rul e 33( d)  by 

speci f y i ng el ect r oni cal l y  st or ed i nf or mat i on may be r equi r ed t o 

pr ovi de di r ect  access t o i t s  el ect r oni c i nf or mat i on syst em,  but  

onl y i f  t hat  i s  necessar y t o af f or d t he r equest i ng par t y an 

adequat e oppor t uni t y t o der i ve or  ascer t ai n t he answer  t o t he 

i nt er r ogat or y.   I n t hat  s i t uat i on,  t he r espondi ng par t y ’ s need t o 
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pr ot ect  sensi t i ve i nt er est s of  conf i dent i al i t y  or  pr i vacy may mean 

t hat  i t  must  der i ve or  ascer t ai n and pr ovi de t he answer  i t sel f  

r at her  t han i nvoke Rul e 33( d) .  

SECTI ON 4.   804. 09 ( 1)  of  t he st at ut es i s r epeal ed and 

r ecr eat ed t o r ead:  

804. 09 ( 1)  SCOPE.   A par t y may ser ve on any ot her  par t y a 

r equest  wi t hi n t he scope of  s.  804. 01( 2) :  ( a)  t o pr oduce and 

per mi t  t he r equest i ng par t y or  i t s  r epr esent at i ve t o i nspect ,  

copy,  t est  or  sampl e t he f ol l owi ng i t ems i n t he r espondi ng par t y ' s 

possessi on,  cust ody,  or  cont r ol :  1.  any desi gnat ed document s or  

el ect r oni cal l y  s t or ed i nf or mat i on,  i ncl udi ng wr i t i ngs,  dr awi ngs,  

gr aphs,  char t s,  phot ogr aphs,  sound r ecor di ngs,  i mages,  and ot her  

dat a or  dat a compi l at i ons st or ed i n any ot her  medi um f r om whi ch 

i nf or mat i on can be obt ai ned ei t her  di r ect l y or ,  i f  necessar y,  

af t er  t r ansl at i on by t he r espondi ng par t y i nt o a r easonabl y usabl e 

f or m;  or  2.  any desi gnat ed t angi bl e t hi ngs;  or  ( b)  t o per mi t  ent r y  

ont o desi gnat ed l and or  pr oper t y  possessed or  cont r ol l ed by t he 

r espondi ng par t y,  so t hat  t he r equest i ng par t y may i nspect ,  

measur e,  sur vey,  phot ogr aph,  t est ,  or  sampl e t he pr oper t y or  any 

desi gnat ed obj ect  or  oper at i on on i t .  

SECTI ON 5.   804. 09 ( 2)  of  t he st at ut es i s r enumber ed 

804. 09( 2) ( a)  and amended t o r ead:  

804. 09 ( 2)  PROCEDURE.  ( a)  Except  as pr ovi ded i n s.  804. 015,  

t he r equest  may,  wi t hout  l eave of  cour t ,  be ser ved upon t he 

pl ai nt i f f  af t er  commencement  of  t he act i on and upon any ot her  

par t y wi t h or  af t er  ser vi ce of  t he summons and compl ai nt  upon t hat  

par t y,  and shal l  descr i be wi t h r easonabl e par t i cul ar i t y  each i t em 
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or  cat egor y of  i t ems t o be i nspect ed.   The r equest  shal l  speci f y a 

r easonabl e t i me,  pl ace,  and manner  of  maki ng t he i nspect i on and 

per f or mi ng t he r el at ed act s.   The r equest  may speci f y t he f or m or  

f or ms i n whi ch el ect r oni cal l y  st or ed i nf or mat i on i s t o be 

pr oduced.  

 ( b)  1.  The par t y upon whom t he r equest  i s  ser ved shal l  ser ve 

a wr i t t en r esponse wi t hi n 30 days af t er  t he ser vi ce of  t he 

r equest ,  except  t hat  a def endant  may ser ve a r esponse wi t hi n 45 

days af t er  ser v i ce of  t he summons and compl ai nt  upon t hat  

def endant .   The cour t  may al l ow a shor t er  or  l onger  t i me.  The 

r esponse shal l  s t at e,  wi t h r espect  t o each i t em or  cat egor y,  t hat  

i nspect i on and r el at ed act i v i t i es wi l l  be per mi t t ed as r equest ed,  

unl ess t he r equest  i s  obj ect ed t o,  i n whi ch event  t he r easons f or  

obj ect i on shal l  be st at ed.   I f  obj ect i on i s made t o par t  of  an 

i t em or  cat egor y,  t he par t  shal l  be speci f i ed.   The r esponse may 

st at e an obj ect i on t o a r equest ed f or m f or  pr oduci ng 

el ect r oni cal l y  st or ed i nf or mat i on.  I f  t he r espondi ng par t y obj ect s 

t o a r equest ed f or m,  or  i f  no f or m was speci f i ed i n t he r equest ,  

t he par t y shal l  s t at e t he f or m or  f or ms i t  i nt ends t o use.  

 ( c)  The par t y submi t t i ng t he r equest  may move f or  an or der  

under  s.  804. 12 ( 1)  wi t h r espect  t o any obj ect i on t o or  ot her  

f ai l ur e t o r espond t o t he r equest  or  any par t  t her eof ,  or  any 

f ai l ur e t o per mi t  i nspect i on as r equest ed.  

SECTI ON 6.   804. 09 ( 2)  ( b)  2.  of  t he st at ut es i s  cr eat ed t o 

r ead:  
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804. 09 ( 2)  ( b)  2.   Unl ess ot her wi se st i pul at ed or  or der ed by 

t he cour t ,  t hese pr ocedur es appl y t o pr oduci ng document s or  

el ect r oni cal l y  st or ed i nf or mat i on:  

a.  A par t y shal l  pr oduce document s as t hey ar e kept  i n t he 

usual  cour se of  busi ness or  shal l  or gani ze and l abel  t hem t o 

cor r espond t o t he cat egor i es i n t he r equest ;  

b.  I f  a r equest  does not  speci f y a f or m f or  pr oduci ng 

el ect r oni cal l y  st or ed i nf or mat i on,  a par t y shal l  pr oduce i t  i n a 

f or m or  f or ms i n whi ch i t  i s or di nar i l y  mai nt ai ned or  i n a 

r easonabl y usabl e f or m or  f or ms;  and 

c.  A par t y need not  pr oduce t he same el ect r oni cal l y  st or ed 

i nf or mat i on i n mor e t han one f or m.  

Judi c i al  Counci l  Not e 2010:  

Sect i ons 804. 09( 1)  and ( 2)  ar e model ed on F. R. C. P.  34( a)  and 

( b) .   Por t i ons of  t he Commi t t ee Not e of  t he f eder al  Advi sor y 

Commi t t ee on Ci v i l  Rul es ar e per t i nent  t o t he scope and pur pose of  

s.  804. 09( 1)  and ( 2) :   Rul e 34( a)  i s  amended t o conf i r m t hat  

di scover y of  el ect r oni cal l y  st or ed i nf or mat i on st ands on equal  

f oot i ng wi t h di scover y of  paper  document s.   The change cl ar i f i es 

t hat  Rul e 34 appl i es t o i nf or mat i on t hat  i s  f i xed i n a t angi bl e 

f or m and t o i nf or mat i on t hat  i s  st or ed i n a medi um f r om whi ch i t  

can be r et r i eved and exami ned.   A Rul e 34 r equest  f or  pr oduct i on 

of  " document s"  shoul d be under st ood t o encompass,  and t he r esponse 

shoul d i ncl ude,  el ect r oni cal l y  st or ed i nf or mat i on unl ess di scover y 

i n t he act i on has c l ear l y di st i ngui shed bet ween el ect r oni cal l y  

st or ed i nf or mat i on and " document s. "  
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Di scover abl e i nf or mat i on of t en exi st s i n bot h paper  and 

el ect r oni c f or m,  and t he same or  s i mi l ar  i nf or mat i on mi ght  exi st  

i n bot h.   The i t ems l i s t ed i n Rul e 34( a)  show di f f er ent  ways i n 

whi ch i nf or mat i on may be r ecor ded or  st or ed.   I mages,  f or  exampl e,  

mi ght  be har d- copy document s or  el ect r oni cal l y  st or ed i nf or mat i on.   

The wi de var i et y  of  comput er  syst ems cur r ent l y i n use,  and t he 

r api di t y of  t echnol ogi cal  change,  counsel  agai nst  a l i mi t i ng or  

pr eci se def i ni t i on of  el ect r oni cal l y  st or ed i nf or mat i on.   Rul e 

34( a) ( 1)  i s  expansi ve and i ncl udes any t ype of  i nf or mat i on t hat  i s 

st or ed el ect r oni cal l y .   A common exampl e of t en sought  i n di scover y 

i s el ect r oni c communi cat i ons,  such as e- mai l .  The r ul e cover s——

ei t her  as document s or  as el ect r oni cal l y  st or ed i nf or mat i on——

i nf or mat i on " st or ed i n any medi um, "  t o encompass f ut ur e 

devel opment s i n comput er  t echnol ogy.  Rul e 34( a) ( 1)  i s  i nt ended t o 

be br oad enough t o cover  al l  cur r ent  t ypes of  comput er - based 

i nf or mat i on,  and f l exi bl e enough t o encompass f ut ur e changes and 

devel opment s.  

Ref er ences el sewher e i n t he r ul es t o " el ect r oni cal l y  st or ed 

i nf or mat i on"  shoul d be under st ood t o i nvoke t hi s expansi ve 

appr oach.   

Rul e 34( b)  pr ovi des t hat  a par t y must  pr oduce document s as 

t hey ar e kept  i n t he usual  cour se of  busi ness or  must  or gani ze and 

l abel  t hem t o cor r espond wi t h t he cat egor i es i n t he di scover y 

r equest .   The pr oduct i on of  el ect r oni cal l y  st or ed i nf or mat i on 

shoul d be subj ect  t o compar abl e r equi r ement s t o pr ot ect  agai nst  

del i ber at e or  i nadver t ent  pr oduct i on i n ways t hat  r ai se 

unnecessar y obst acl es f or  t he r equest i ng par t y.  Rul e 34( b)  i s  
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amended t o ensur e s i mi l ar  pr ot ect i on f or  el ect r oni cal l y  st or ed 

i nf or mat i on.  

The amendment  t o Rul e 34( b)  per mi t s t he r equest i ng par t y t o 

desi gnat e t he f or m or  f or ms i n whi ch i t  want s el ect r oni cal l y 

st or ed i nf or mat i on pr oduced.   The f or m of  pr oduct i on i s mor e 

i mpor t ant  t o t he exchange of  el ect r oni cal l y  st or ed i nf or mat i on 

t han of  har d- copy mat er i al s,  al t hough a par t y mi ght  speci f y har d 

copy as t he r equest ed f or m.   Speci f i cat i on of  t he desi r ed f or m or  

f or ms may f aci l i t at e t he or der l y ,  ef f i c i ent ,  and cost - ef f ect i ve 

di scover y of  el ect r oni cal l y  st or ed i nf or mat i on.   The r ul e 

r ecogni zes t hat  di f f er ent  f or ms of  pr oduct i on may be appr opr i at e 

f or  di f f er ent  t ypes of  el ect r oni cal l y  st or ed i nf or mat i on.  Usi ng 

cur r ent  t echnol ogy,  f or  exampl e,  a par t y mi ght  be cal l ed upon t o 

pr oduce wor d pr ocessi ng document s,  e- mai l  messages,  el ect r oni c 

spr eadsheet s,  di f f er ent  i mage or  sound f i l es,  and mat er i al  f r om 

dat abases.   Requi r i ng t hat  such di ver se t ypes of  el ect r oni cal l y  

st or ed i nf or mat i on al l  be pr oduced i n t he same f or m coul d pr ove 

i mpossi bl e,  and even i f  possi bl e coul d i ncr ease t he cost  and 

bur dens of  pr oduci ng and usi ng t he i nf or mat i on.   The r ul e 

t her ef or e pr ovi des t hat  t he r equest i ng par t y may ask f or  di f f er ent  

f or ms of  pr oduct i on f or  di f f er ent  t ypes of  el ect r oni cal l y  st or ed 

i nf or mat i on.  

The r ul e does not  r equi r e t hat  t he r equest i ng par t y choose a 

f or m or  f or ms of  pr oduct i on.   The r equest i ng par t y may not  have a 

pr ef er ence.  I n some cases,  t he r equest i ng par t y may not  know what  

f or m t he pr oduc i ng par t y uses t o mai nt ai n i t s  el ect r oni cal l y 

st or ed i nf or mat i on.   
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The r espondi ng par t y al so i s i nvol ved i n det er mi ni ng t he f or m 

of  pr oduct i on.   I n t he wr i t t en r esponse t o t he pr oduct i on r equest  

t hat  Rul e 34 r equi r es,  t he r espondi ng par t y must  st at e t he f or m i t  

i nt ends t o use f or  pr oduci ng el ect r oni cal l y  st or ed i nf or mat i on i f  

t he r equest i ng par t y does not  speci f y a f or m or  i f  t he r espondi ng 

par t y obj ect s t o a f or m t hat  t he r equest i ng par t y speci f i es.   

St at i ng t he i nt ended f or m bef or e t he pr oduct i on occur s may per mi t  

t he par t i es t o i dent i f y and seek t o r esol ve di sput es bef or e t he 

expense and wor k of  t he pr oduct i on occur s.   A par t y t hat  r esponds 

t o a di scover y r equest  by s i mpl y  pr oduci ng el ect r oni cal l y  st or ed 

i nf or mat i on i n a f or m of  i t s  choi ce,  wi t hout  i dent i f y i ng t hat  f or m 

i n advance of  t he pr oduct i on i n t he r esponse r equi r ed by Rul e 

34( b)  r uns a r i sk t hat  t he r equest i ng par t y can show t hat  t he 

pr oduced f or m i s not  r easonabl y usabl e and t hat  i t  i s  ent i t l ed t o 

pr oduct i on of  some or  al l  of  t he i nf or mat i on i n an addi t i onal  

f or m.   Addi t i onal  t i me mi ght  be r equi r ed t o per mi t  a r espondi ng 

par t y t o assess t he appr opr i at e f or m or  f or ms of  pr oduct i on.   

The opt i on t o pr oduce i n a r easonabl y usabl e f or m does not  

mean t hat  a r espondi ng par t y i s  f r ee t o conver t  el ect r oni cal l y  

st or ed i nf or mat i on f r om t he f or m i n whi ch i t  i s  or di nar i l y 

mai nt ai ned t o a di f f er ent  f or m t hat  makes i t  mor e di f f i cul t  or  

bur densome f or  t he r equest i ng par t y t o use t he i nf or mat i on 

ef f i c i ent l y i n t he l i t i gat i on.   I f  t he r espondi ng par t y or di nar i l y  

mai nt ai ns t he i nf or mat i on i t  i s  pr oduci ng i n a way t hat  makes i t  

sear chabl e by el ect r oni c means,  t he i nf or mat i on shoul d not  be 

pr oduced i n a f or m t hat  r emoves or  s i gni f i cant l y degr ades t hi s 

f eat ur e.  
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SECTI ON 7.   804. 12 ( 4m)  of  t he st at ut es i s cr eat ed t o r ead:  

804. 12 ( 4m)  FAI LURE TO PROVI DE ELECTRONI CALLY STORED I NFORMATI ON.   

Absent  except i onal  c i r cumst ances,  a cour t  may not  i mpose sanct i ons 

under  t hese r ul es on a par t y f or  f ai l i ng t o pr ovi de el ect r oni cal l y 

st or ed i nf or mat i on l ost  as a r esul t  of  t he r out i ne,  good- f ai t h 

oper at i on of  an el ect r oni c i nf or mat i on syst em.  

Judi c i al  Counci l  Not e 2010:  

Sect i on 804. 12( 4m)  i s t aken f r om F. R. C. P.  37( e) .   Por t i ons of  

t he Commi t t ee Not e of  t he f eder al  Advi sor y Commi t t ee on Ci v i l  

Rul es ar e per t i nent  t o t he scope and pur pose of  s.  804. 12( 4m) :   

The " r out i ne oper at i on"  of  comput er  syst ems i ncl udes t he 

al t er at i on and over wr i t i ng of  i nf or mat i on,  of t en wi t hout  t he 

oper at or ' s speci f i c  di r ect i on or  awar eness,  a f eat ur e wi t h no 

di r ect  count er par t  i n har d- copy document s.   Such f eat ur es ar e 

essent i al  t o t he oper at i on of  el ect r oni c i nf or mat i on syst ems.  

The r ul e appl i es t o i nf or mat i on l ost  due t o t he r out i ne 

oper at i on of  an i nf or mat i on syst em onl y i f  t he oper at i on was i n 

good f ai t h.   Good f ai t h i n t he r out i ne oper at i on of  an i nf or mat i on 

syst em may i nvol ve a par t y ' s i nt er vent i on t o modi f y or  suspend 

cer t ai n f eat ur es of  t he r out i ne oper at i on t o pr event  t he l oss of  

i nf or mat i on,  i f  t hat  i nf or mat i on i s subj ect  t o a pr eser vat i on 

obl i gat i on.   A pr eser vat i on obl i gat i on may ar i se f r om many 

sour ces,  i ncl udi ng common l aw,  s t at ut es,  r egul at i ons,  or  a cour t  

or der  i n t he case.   The good f ai t h r equi r ement  .  .  .  means t hat  a 

par t y i s  not  per mi t t ed t o expl oi t  t he r out i ne oper at i on of  an 

i nf or mat i on syst em t o t hwar t  di scover y obl i gat i ons by al l owi ng 

t hat  oper at i on t o cont i nue i n or der  t o dest r oy speci f i c  st or ed 
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i nf or mat i on t hat  i t  i s  r equi r ed t o pr eser ve.   When a par t y i s  

under  a dut y t o pr eser ve i nf or mat i on because of  pendi ng or  

r easonabl y ant i c i pat ed l i t i gat i on,  i nt er vent i on i n t he r out i ne 

oper at i on of  an i nf or mat i on syst em i s one aspect  of  what  i s of t en 

cal l ed a " l i t i gat i on hol d. "   Among t he f act or s  t hat  bear  on a 

par t y ' s good f ai t h i n t he r out i ne oper at i on of  an i nf or mat i on 

syst em ar e t he st eps t he par t y t ook t o compl y wi t h a cour t  or der  

i n t he case or  par t y agr eement  r equi r i ng pr eser vat i on of  speci f i c  

el ect r oni cal l y  st or ed i nf or mat i on.  

The pr ot ect i on pr ovi ded by t hi s r ul e appl i es onl y t o 

sanct i ons " under  t hese r ul es. "   I t  does not  af f ect  ot her  sour ces 

of  aut hor i t y t o i mpose sanct i ons or  r ul es of  pr of essi onal  

r esponsi bi l i t y .  

Thi s r ul e r est r i c t s t he i mposi t i on of  " sanct i ons. "   I t  does 

not  pr event  a cour t  f r om maki ng t he k i nds of  adj ust ment s 

f r equent l y used i n managi ng di scover y i f  a par t y i s  unabl e t o 

pr ovi de r el evant  r esponsi ve i nf or mat i on.   For  exampl e,  a cour t  

coul d or der  t he r espondi ng par t y t o pr oduce an addi t i onal  wi t ness 

f or  deposi t i on,  r espond t o addi t i onal  i nt er r ogat or i es,  or  make 

si mi l ar  at t empt s t o pr ovi de subst i t ut es or  al t er nat i ves f or  some 

or  al l  of  t he l ost  i nf or mat i on.  

SECTI ON 8.   805. 07 ( 2)  ( a)  and ( b)  of  t he st at ut es ar e amended 

t o r ead:  

805. 07 ( 2)  ( a)  A subpoena may command t he per son t o whom i t  

i s  di r ect ed t o pr oduce t he books,  paper s,  document s,  

el ect r oni cal l y  st or ed i nf or mat i on,  or  t angi bl e t hi ngs desi gnat ed 

t her ei n.   A subpoena may speci f y t he f or m or  f or ms i n whi ch 
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el ect r oni cal l y  st or ed i nf or mat i on i s t o be pr oduced.   A command i n 

a subpoena t o pr oduce document s,  el ect r oni cal l y  st or ed 

i nf or mat i on,  or  t angi bl e t hi ngs r equi r es t he r espondi ng par t y t o 

per mi t  i nspect i on,  copyi ng,  t est i ng,  or  sampl i ng of  t he mat er i al s.   

( b)  Not i ce of  a 3r d- par t y subpoena i ssued f or  di scover y 

pur poses shal l  be pr ovi ded t o al l  par t i es at  l east  10 days bef or e 

t he schedul ed deposi t i on i n or der  t o pr eser ve t hei r  r i ght  t o 

obj ect .  I f  a 3r d- par t y subpoena r equest s t he pr oduct i on of  books,  

paper s,  document s,  el ect r oni cal l y  st or ed i nf or mat i on,  or  t angi bl e 

t hi ngs t hat  ar e wi t hi n t he scope of  di scover y under  s.  

804. 01( 2) ( a) ,  t hose obj ect s shal l  not  be pr ovi ded bef or e t he t i me 

and dat e speci f i ed i n t he subpoena.   The pr ovi s i ons under  t hi s 

par agr aph appl y unl ess al l  of  t he par t i es ot her wi se agr ee.  

SECTI ON 9.   805. 07 ( 2)  ( c)  of  t he st at ut es i s cr eat ed t o r ead:  

805. 07 ( 2)  ( c)  I f  a subpoena does not  speci f y  a f or m f or  

pr oduci ng el ect r oni cal l y  st or ed i nf or mat i on,  t he per son r espondi ng 

shal l  pr oduce i t  i n a f or m or  f or ms i n whi ch i t  i s  or di nar i l y  

mai nt ai ned or  i n a r easonabl y usabl e f or m or  f or ms.   The per son 

r espondi ng need not  pr oduce t he same el ect r oni cal l y  st or ed 

i nf or mat i on i n mor e t han one f or m.  

Judi c i al  Counci l  Not e 2010:  

The amendment s t o s.  805. 07 ( 2)  ar e model ed on F. R. C. P.  45( a)  

and ( d) .   Por t i ons of  t he Commi t t ee Not e of  t he f eder al  Advi sor y 

Commi t t ee on Ci v i l  Rul es ar e per t i nent  t o t he scope and pur pose of  

s.  805. 07( 2) :   Rul e 45 i s amended t o conf or m t he pr ovi s i ons f or  

subpoenas t o changes i n ot her  di scover y r ul es,  l ar gel y r el at ed t o 

di scover y of  el ect r oni cal l y  st or ed i nf or mat i on.   
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Rul e 45( a) ( 1) ( B)  i s  al so amended,  as i s Rul e 34( a) ,  t o 

pr ovi de t hat  a subpoena i s avai l abl e t o per mi t  t est i ng and 

sampl i ng as wel l  as i nspect i on and copyi ng.  As i n Rul e 34,  t hi s  

change r ecogni zes t hat  on occasi on t he oppor t uni t y t o per f or m 

t est i ng or  sampl i ng may be i mpor t ant ,  bot h f or  document s and f or  

el ect r oni cal l y  st or ed i nf or mat i on.  

I T I S FURTHER ORDERED t hat  t he Judi c i al  Counci l  Not es t o 

t hese r ul es ar e not  adopt ed but  shal l  be pr i nt ed f or  i nf or mat i on 

pur poses.  

I T I S FURTHER ORDERED t hat  not i ce of  t he amendment s of  Wi s.  

St at .  §§ 802. 10,  804. 01,  804. 08,  804. 09,  804. 12,  and 805. 07 be 

gi ven by a s i ngl e publ i cat i on of  a copy of  t hi s or der  i n t he 

of f i c i al  st at e newspaper  and i n an of f i c i al  publ i cat i on of  t he 

St at e Bar  of  Wi sconsi n.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 6t h day of  Jul y,  2010.  

 
BY THE COURT:  
 
 / s /  
 
Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  
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¶1 SHI RLEY S.  ABRAHAMSON,  C. J.   I  wr i t e f or  t wo r easons.    

¶2 Fi r st ,  I  woul d,  at  t hi s  t i me,  adopt  ver bat i m t he 

el ect r i c  di scover y r ul e as r edr af t ed by t he Wi sconsi n Judi c i al  

Counci l . 2  The cour t  wi l l  have anot her  hear i ng and conf er ence on 

t hese r ul es i n t he f al l  of  2010. 3  That ' s t he t i me t o deci de on 

any changes.   

¶3 Second,  because f ew seem t o be f ami l i ar  wi t h t he cour t ' s  

pr ocedur e i n adopt i ng r ul es,  I  want  t o expl ai n t he i n- dept h r evi ew 

t he e- di scover y r ul es have r ecei ved f r om t he pr oponent ,  t he 

Judi c i al  Counci l ,  and t he cour t .  

I  

¶4 I  woul d make no changes t o t he Judi c i al  Counci l ' s  

amended pet i t i on now because t he cour t  deci ded at  i t s  Apr i l  28,  

2010 open admi ni st r at i ve conf er ence t o r econsi der  t he Judi c i al  

                                                 
2 The Judi c i al  Counci l  i s cr eat ed i n Wi s.  St at .  

§ 758. 13( 1) ( a) .   I t  i s  composed of  t he f ol l owi ng 21 member s ( or  
t hei r  desi gnees) :  1 supr eme cour t  j ust i ce,  1 cour t  of  appeal s 
j udge,  t he di r ect or  of  st at e cour t s,  f our  c i r cui t  cour t  j udges,  
t he chai r per sons of  t he senat e and assembl y  commi t t ees deal i ng 
wi t h j udi c i al  af f ai r s,  t he at t or ney gener al ,  t he chi ef  of  t he 
l egi s l at i ve r ef er ence bur eau,  t he deans of  t he l aw school s of  t he 
Uni ver si t y of  Wi sconsi n and Mar quet t e Uni ver si t y,  t he st at e publ i c  
def ender ,  t he pr esi dent - el ect  of  t he St at e Bar  of  Wi sconsi n,  3 
addi t i onal  member s of  t he St at e Bar ,  one di st r i c t  at t or ney,  and 
t wo ci t i zens at  l ar ge.     

3 At  t he Apr i l  28,  2010,  open admi ni st r at i ve conf er ence,  t he 
cour t  deci ded on a 4- 3 vot e t o adopt  t he Judi c i al  Counci l ' s 
amended e- di scover y r ul e pet i t i on.   A di v i ded cour t  ( 5- 2)  deci ded 
t o modi f y t he r ul e t o pr ovi de a mandat or y conf er  pr ovi s i on f or  
di scover y of  el ect r oni cal l y  st or ed i nf or mat i on,  t o whi ch Chi ef  
Just i ce Shi r l ey S.  Abr ahamson and Just i ce Ann Wal sh Br adl ey 
di ssent ed.   See Appendi x F,  whi ch set s f or t h t he r el evant  par t  of  
t he open conf er ence.   
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Counci l ' s  pr oposal  i n t he f al l  of  2010.   A dat e f or  t he hear i ng 

and conf er ence wi l l  be set  soon.    

¶5 I  t her ef or e woul d not  adopt  a " mandat or y conf er  

pr ovi s i on"  at  t hi s t i me;  I  woul d,  at  t hi s t i me,  go al ong wi t h t he 

" di scr et i onar y conf er  pr ovi s i on"  t hat  t he Judi c i al  Counci l  

r ecommends. 4 

¶6 We have t o keep i n mi nd t hat  t he i ncr easi ng use of  

el ect r oni c r ecor ds i s a r el at i vel y r ecent  phenomenon and t hat  

r ul es gover ni ng el ect r oni c di scover y ar e al so r el at i vel y new. 5  

The f eder al  r ul es on e- di scover y ar e a wor k i n pr ogr ess. 6  The 

sevent h c i r cui t  cour t  of  appeal s  i s  conduct i ng a pi l ot  pr ogr am on 

e- di scover y.   The Judi c i al  Counci l ' s  pr oposal  i s  a st ar t ,  desi gned 

t o encour age cour t s t o be mor e act i ve i n managi ng el ect r oni c 

di scover y and pr oduct i on t han i n managi ng convent i onal  di scover y. 7    

                                                 
4 See Appendi x D f or  t he Judi c i al  Counci l ' s  r ecommendat i on.  

5 I n my concur r i ng opi ni on i n I n r e John Doe Pr oceedi ng,  2004 
WI  65,  ¶58- 65,  272 Wi s.  2d 208,  680 N. W. 2d 792 ( Abr ahamson,  C. J. ,  
concur r i ng) ,  I  poi nt ed out  some of  t he " speci al  pr obl ems i n 
pr oduct i on of  el ect r oni c i nf or mat i on"  and was cr i t i cal  of  t he 
maj or i t y opi ni on f or  f ai l i ng t o " gi ve gui dance t o t he j udge or  t he 
par t i es about  t hese uni que i ssues. "   

6 On May 10- 11,  t he Feder al  Judi c i al  Conf er ence Advi sor y 
Commi t t ee sponsor ed t he 2010 Ci v i l  Li t i gat i on Conf er ence at  Duke 
Uni ver si t y School  of  Law.   One sessi on was ent i t l ed " I ssues wi t h 
t he Cur r ent  St at e of  Di scover y:  I s Ther e Real l y Excessi ve 
Di scover y,  and i f  so,  What  ar e t he Possi bl e Sol ut i ons?"   Anot her  
sessi on was ent i t l ed " Judi c i al  Management  of  t he Li t i gat i on 
Pr ocess:  I s t he Sol ut i on t o Excessi ve Cost  and Del ay Gr eat er  
Judi c i al  I nvol vement ?"   A t hi r d sessi on was ent i t l ed " E- Di scover y:  
Di scussi on of  t he Cost  Benef i t  Anal ysi s of  E- Di scover y and t he 
Degr ee t o Whi ch t he New Rul es ar e Wor ki ng or  Not . "  

7 Judi c i al  Counci l  Memor andum i n Suppor t  of  Pet i t i on on E-
Di scover y at  1 ( Apr .  2009) .  
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¶7 The cour t  wi l l  r evi s i t  t hi s  amended pet i t i on f or  

addi t i onal  comment s,  f or  yet  anot her  open hear i ng,  and f or  yet  

anot her  open admi ni st r at i ve conf er ence i n t he f al l  of  2010.   Af t er  

consi der i ng addi t i onal  comment s,  t he cour t  can make any changes i t  

t hi nks advi sabl e.  

¶8 The ci r cui t  cour t  j udges have not  been not i f i ed 

per sonal l y of  t he pr oposed mandat or y conf er  change and have not  

wei ghed i n on t he pr oposal .   I  want  t o hear  f r om t he c i r cui t  cour t  

j udges who have t o appl y t hese r ul es bef or e I  make up my mi nd on 

t he f i nal  ver si on of  t he r ul es.   Thus,  I  do not  see any r eason t o 

debat e at  t hi s t i me t he val ue of  changi ng t he pr oposed r ul es.        

I I  

¶9 I  t ur n t o t he pr ocess used i n adopt i ng t hese r ul es.    

¶10 The Judi c i al  Counci l  had an excel l ent  commi t t ee,  t he 

Evi dence and Ci v i l  Pr ocedur e Commi t t ee,  r epr esent i ng di ver se 

exper i ences i n t he l aw,  st udyi ng t he pr oposed e- di scover y r ul es. 8  

                                                 
8 The f ol l owi ng per sons wer e on t he Commi t t ee:  

Judge Edwar d Lei neweber ,  Ri chl and Count y;  Tom Ber t z,  
Ander son,  O' Br i en,  Ber t z,  Skr enes & Gol l a,  St evens Poi nt ;  J i m 
Bol l ,  St at e Bar  Pr esi dent - El ect ,  Madi son Gas & El ect r i c ,  Madi son;  
Al  Foeckl er ,  Cannon & Dunphy S. C. ,  Br ookf i el d;  Kat hl een Gr ant ,  
Bor gel t ,  Powel l ,  Pet er son & Fr auen S. C. ,  Mi l waukee* ;  Pr of .  Jay 
Gr eni g,  Mar quet t e Law School ,  Mi l waukee;  Bet h Hanan,  Gass Weber  
Mul l i ns LLC,  Mi l waukee;  Cat her i ne LaFl eur ,  LaFl eur  Law Of f i ce,  
Mi l waukee;  Rober t  McCr acken,  St at e Bar  Li t i gat i on Sect i on,  Nash 
Spi ndl er  Gr i mst ad & McCr acken,  Mani t owoc;  Robi n Ryan,  Legi s l at i ve 
Ref er ence Bur eau,  Madi son* ;  Chi ef  Judge Mar y Wagner ,  Kenosha 
Count y;  Cor ey F.  Fi nkel meyer ,  Dep' t  of  Just i ce,  Madi son* ;  Wi l l i am 
Gl ei sner ,  Law Of f i ces of  Wi l l i am C.  Gl ei sner ,  I I I ,  Mi l waukee;  
Mar t y Kohl er ,  Kohl er  & Har t ,  Mi l waukee;  Ri char d B.  Mor i ar t y,  Dep' t  
of  Just i ce,  Madi son;  Judge Ri char d Sankovi t z,  Mi l waukee Count y;  
Debor ah M.  Smi t h,  St at e Publ i c Def ender ' s Of f i ce,  Madi son. *  
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The Commi t t ee began i t s wor k i n Sept ember  2007;  t he pr oposed r ul es 

wer e appr oved by t he Judi c i al  Counci l .    

¶11 The Cour t  has spent  a consi der abl e amount  of  t i me 

st udyi ng t he pr oposal  and di scussi ng i t .    

¶12 The t i mel i ne f or  t he dr af t i ng and consi der at i on of  t he 

e- di scover y pet i t i on has been as f ol l ows:  

Sept ember  2007 Judi c i al  Counci l  Commi t t ee begi ns 
wor k on t he pet i t i on.  

Apr i l  23,  2009  Judi c i al  Counci l  f i l es pet i t i on.  

Nov.  2,  2009  Cour t  schedul es publ i c hear i ng.  

December  2009 Cour t  publ i shes not i ce of  publ i c 
hear i ng.  

Nov.  13,  2009 Cour t  sends l et t er  sol i c i t i ng 
comment s.  

Jan.  21,  2010 Open publ i c cour t  hear i ng and open 
cour t  admi ni st r at i ve conf er ence.  

Mar ch 19,  2010 Judi c i al  Counci l  f i l es amended 
pet i t i on at  cour t  r equest .   

Apr i l  13,  2010 Cour t  sends l et t er s sol i c i t i ng 
comment s.  

Apr i l  28,  2010 Open publ i c cour t  admi ni st r at i ve 
conf er ence.  

¶13 At  i t s  Januar y 21,  2010 publ i c hear i ng and open 

admi ni st r at i ve conf er ence,  t he Cour t  consi der ed t he Judi c i al  

Counci l ' s  pet i t i on.   The Cour t  had t he val uabl e assi st ance of  

st af f  who pr epar ed a t wo- i nch r i ng bi nder  f i l l ed wi t h f eder al  and 

                                                                                                                                                                
The per sons whose names have been st ar r ed per sons ar e no 

l onger  on t he Commi t t ee.   The Commi t t ee began i t s wor k i n 
Sept ember  2007.  
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st at e mat er i al  on e- di scover y,  a memor andum anal yzi ng t he 

pr oposal ,  and numer ous comment s t he cour t  r ecei ved.    

¶14 Af t er  a l engt hy hear i ng and cour t  di scussi on,  t he cour t  

vot ed unani mousl y t o ask t he Judi c i al  Counci l  t o r edr af t  t he 

pr oposed r ul e t o mi r r or  t he f eder al  r ul es t o t he ext ent  t he 

Judi c i al  Counci l  t hought  f easi bl e. 9  The Cour t  al so asked t he 

Judi c i al  Counci l  t o r econsi der  sever al  i ssues,  such as addi ng t he 

f eder al  comment ar y and addi t i onal  st at e comment ar y,  c l awback,  cost  

shi f t i ng,  pr i v i l eges,  et c. ,  and t o advi se t he cour t  why t he 

Judi c i al  Counci l  i s  or  i s  not  pr oposi ng t he adopt i on of  such 

pr ovi s i ons i n Wi sconsi n.    

¶15 The Judi c i al  Counci l ' s  amended pet i t i on f ol l owed t he 

f eder al  r ul es ( even mor e c l osel y t han t he or i gi nal  pet i t i on)  and 

addr essed t he concer ns r ai sed by t he cour t . 10  The amended 

pet i t i on i ncl udes t he f ol l owi ng:   

 

                                                 
9 Some pr ef er  t hat  our  amendment s not  mi mi c t he f eder al  

r ul es.   These comment at or s bel i eve t hat  t her e i s r oom f or  
i mpr ovement  i n t he l anguage and subst ance of  t he f eder al  r ul es and 
t hat  t he f eder al  r ul es f ai l  t o addr ess i mpor t ant  i ssues.   I  do not  
necessar i l y  di sagr ee wi t h t hei r  ambi t i ons or  pr oposed sol ut i ons.   
I n v i ew of  t he st at us of  el ect r oni c di scover y i n Wi sconsi n at  t he 
cur r ent  t i me,  t he cour t  concl uded t hat  t her e was mor e t o be gai ned 
f r om uni f or mi t y wi t h t hose par t s  of  t he f eder al  r ul es t hat  ar e 
r ecommended by t he Judi c i al  Counci l  t han f r om set t i ng out  on i t s  
own wi t h a set  of  new el ect r oni c di scover y r ul es uni que t o 
Wi sconsi n.  

10 The or i gi nal  pr oposal  al so f ol l owed t he Nat i onal  
Conf er ence of  Commi ssi oner s on Uni f or m St at e Laws,  Uni f or m Rul es 
on t he Di scover y of  El ect r oni cal l y  St or ed I nf or mat i on.  

The Conf er ence of  Chi ef  Just i ces appr oved Gui del i nes f or  
St at e Tr i al  Cour t s Regar di ng Di scover y of  El ect r oni cal l y- St or ed 
I nf or mat i on ( Aug.  2006) .  
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( 1)  Addi ng new § 804. 01( 4m)  on meet  and conf er ;  

( 2)  Repeal i ng and r ecr eat i ng § 804. 08( 3) ,  Option to 
Produce Business Records,  t o mi r r or  FRCP 33( d)  ( t he 
or i gi nal  pet i t i on had amended t he sect i on) ;  and  

( 3)  Repeal i ng and r ecr eat i ng § 804. 09( 1) ,  Scope,  t o 
mi r r or  FRCP 34( b) ( 2) ( E)  ( t he or i gi nal  pet i t i on had 
amended t he sect i on) .    

( 4)  Li ke t he f eder al  r ul es does not  i ncl ude a def i ni t i on 
of  " el ect r oni cal l y  st or ed i nf or mat i on"  i n t he r ul es. 11    

Bot h t he or i gi nal  pet i t i on and amended pet i t i on cr eat e:  

§ 804. 12( 4m) ,  Failure to Provide E-Stored Information,  
whi ch mi r r or s FRCP 37( e) ;   

§ 804. 09( 2) ( b) 2. ,  Procedure,  whi ch mi r r or s FRCP 
34( b) ( 2) ( E) ;  and 

§ 805. 07( 2) ( c) ,  Subpoena requiring the production of 
material,  whi ch mi r r or s FRCP 45( d) ( 1) ( B)  and ( C) . 12   

¶16 For  t he hear i ng and conf er ence i n t he f al l  of  2010,  I  

woul d ask t hat  i nt er est ed per sons comment  speci f i cal l y  on i ssues 

of  concer n r ai sed by some member s of  t he cour t ,  such as t he 

mandat or y/ conf er  pr ovi s i on,  c l awback,  and cost  shi f t i ng.  

¶17 To assi st  per sons who wi sh t o comment  on t he e- di scover y 

r ul es,  I  have at t ached sel ect ed por t i ons of  t he cour t  hear i ng,  t he 

cour t ' s  open admi ni st r at i ve conf er ences,  and t he Judi c i al  

Counci l ' s  submi ssi ons,  as Appendi ces as f ol l ows:      

                                                 
11 A wi de var i et y  of  comput er  syst ems and r api d t echnol ogi cal  

changes " counsel  agai nst  a l i mi t i ng or  pr eci se def i ni t i on of  
el ect r oni cal l y  st or ed i nf or mat i on. "   Dani el  R.  Mur r ay et  al . ,  
Di scover y i n a Di gi t al  Age:  El ect r oni cal l y  St or ed I nf or mat i on and 
t he New Amendment s t o t he Feder al  Rul es of  Ci v i l  Pr ocedur e,  39 UCC 
L. J.  509,  511 ( 2007) .  

12 The f eder al  r ul es use t he wor ds " shoul d, "  " wi l l , "  and " i s"  
i n var i ous pl aces i n t he e- di scover y r ul es.   The Legi s l at i ve 
Ref er ence Bur eau r ai sed quest i ons about  t he advi sabi l i t y  of  usi ng 
t he mor e usual  Wi sconsi n t er mi nol ogy of  " shal l . "   
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APPENDI X A:  COURT' S REQUEST TO JUDI CI AL COUNCI L TO 
REDRAFT PETI TI ON TO FOLLOW THE FEDERAL RULES AND TO 
RECONSI DER SEVERAL I SSUES 

APPENDI X B:  COURT DI SCUSSI ON OF CLAWBACK 

APPENDI X C:  COURT DI SCUSSI ON OF COST SHI FTI NG 

APPENDI X D:  LETTER FROM JUDGE SANKOVI TZ EXPLAI NI NG 
REASONI NG OF JUDI CI AL COUNCI L' S PROPOSED RULES  

APPENDI X E:   LETTER FROM JUDI CI AL COUNCI L REAFFI RMI NG 
I TS POSI TI ON ON DI SCRETI ONARY CONFER PROVI SI ON 

APPENDI X F:   APRI L 28,  2010 OPEN ADMI NI STRATI VE 
CONFERENCE SCHEDULI NG ANOTHER HEARI NG I N FALL 2010 ON E-
DI SCOVERY PROPOSAL ADOPTED  

¶18 The f ul l  hear i ng and t he conf er ences of  Januar y 21,  2010 

and Apr i l  28,  2010,  ar e avai l abl e on t he i nt er net  at  t he Wi sconsi n 

Eye websi t e f or  t he Supr eme Cour t  2010 Sessi on at  

ht t p: / / wi sconsi neye. or g/ wi sEye_pr ogr ammi ng/ ARCHI VES- sct _2010. ht ml .    

¶19 The cour t ' s  f i l e on t hi s pr oposed r ul e cont ai ns numer ous 

submi ssi ons advocat i ng f or  and agai nst  t he pr oposed r ul e.   The 

f i l e i s  avai l abl e at  t he Of f i ce of  t he Cl er k of  t he Supr eme Cour t ,  

110 East  Mai n St r eet ,  Madi son,  Wi s.  53701.  

¶20 I  wr i t e separ at el y t o expl ai n why I  adopt  t he pr oposed 

r ul es ver bat i m at  t hi s t i me and di ssent  f r om amendi ng t he pr oposed 

amended pet i t i on t o pr ovi de f or  a mandat or y conf er  pr ocedur e.   I  

al so wr i t e separ at el y t o expl ai n t he i n- dept h st udy gi ven e-

di scover y by t he Evi dence and Ci v i l  Pr ocedur e Commi t t ee of  t he 

Judi c i al  Counci l ,  t he Judi c i al  Counci l ,  and t he cour t .  
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APPENDI X A 
 

COURT REQUEST TO JUDI CI AL COUNCI L TO REDRAFT PROPOSED RULES TO 
FOLLOW FEDERAL LAWS AND TO RECONSI DER SEVERAL I SSUES 

 
 
Wi sconsi n Eye 
Januar y 21,  2010:  Open admi ni st r at i ve conf er ence on Rul e 
pet i t i on 09- 01 El ect r oni c Di scover y 
 
 
01. 21. 10 |  Wi sconsi n St at e Supr eme Cour t  Open Admi ni st r at i ve 
Conf er ence and Rul es Hear i ng ( Par t  4)  
 
Open admi ni st r at i ve conf er ence on Rul e Pet i t i on 09- 01 El ect r oni c 
Di scover y 
 
C. J.  Abr ahamson:   We have an open admi ni st r at i ve conf er ence on 
09- 01,  I n t he mat t er  of  t he amendment  of  Wi s.  St at .  802. 10,  
804. 08,  804. 09,  804. 12,  805. 07 r el at i ng t o t he di scover y of  
el ect r oni cal l y  s t or ed i nf or mat i on.  I  don' t  t hi nk I  have t o 
r epeat  t he mai n i ssues t hat  we hear d t oday.   Dave,  I  do have a 
pr oposal  f or  t he cour t .   Taki ng up your  spot ,  Pat ,  you usual l y  
make a mot i on.   I  do not  pr opose t hat  we adopt  t hi s pet i t i on 
ver bat i m,  I  do not .   That  i s not  usual l y i n our  t r adi t i on,  and I  
don' t  t hi nk we can accept  t hi s.  I  do t hi nk,  or  I  woul d hope,  i n 
my mot i on t hat  t he cour t  woul d l ook f avor abl y upon t he concept  
t hat  we adopt  r ul es r el at i ng t o t he di scover y of  el ect r oni cal l y  
st or ed i nf or mat i on and t hat  I  woul d pr opose we ask t he 
pr oponent s t o come back and,  as t hey have al r eady i ndi cat ed t hey 
ar e wi l l i ng,  t o go c l oser  t o t he f eder al  r ul es and change t he 
f eder al  r ul es onl y when needed t o adapt  t o t he Wi sconsi n 
t er mi nol ogy of  t he par t i es and concept s l i ke t hat .   That  we 
r ecogni ze and t hat  t hey r ecogni ze t hat  t hi s i s  a wor k i n 
pr ogr ess on el ect r oni c di scover y.   That  we hope t hat  t he counci l  
woul d cont i nue t hi s commi t t ee and add peopl e,  per haps t hose who 
have appear ed t oday and ot her s who have exper t i se and cont i nue 
t o wor k on t hi s.  But  t hey woul d br i ng back at  l east  t he basi cs 
i nt o t he f eder al  f or m wi t h modi f i cat i ons as t hey see f i t .   But  
t he pr i nci pl e i s ,  we want  t o st ay c l ose t o t he f eds.  
 
2: 38 
C. J.  Abr ahamson:   That  at  t he moment  we woul d say,  OK,  don' t  put  
i n f or  t hi s r ound cl aw back,  cost  shi f t i ng,  anyt hi ng mor e about  
t he speci al  mast er  or  pr i v i l eges.  That  we do ask t hem t o t ake a 
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second l ook not  t o necessar i l y  make i t  mandat or y i n ever y case,  
but  t her e have been some good suggest i ons her e about  counsel  
advi s i ng t he cour t  whet her  t her e i s el ect r oni c di scover y wi t hout  
r ai s i ng t hi s f or f ei t ur e i ssue t hat  Judge Sankovi t z r ai sed 
because I  t hi nk t he concept  t hat  bot h t he l awyer s and 
nonl awyer s,  as t he case may be,  and t he c i r cui t  cour t  be al er t ed 
t hat  t hi s i s  an el ect r oni c di scover y case deser ves some 
consi der at i on.  
 
3: 41 
C. J.  Abr ahamson:   I  woul d send i t  back,  but  my pr oposal  i s  t he 
cour t  f avor  adopt i ng di scover y of  el ect r oni cal l y  st or ed 
i nf or mat i on,  f avor  adopt i ng as c l ose t o t he f eds as we can,  
r easonabl e wi t h t he st at e,  and t hat  t hi s be a cont i nui ng wor k i n 
pr ogr ess.   And t he one t hi ng t hey shoul d l ook at  woul d be how t o 
al er t  t he l awyer s i n cour t  ear l y wi t hout  maki ng i t  mandat or y.   
 
4: 15 
J.  Cr ooks:   I  woul d be happy t o second t hat  mot i on.  
 
J.  Roggensack:   I  under st and t he concept  and I  don' t  have a 
pr obl em at  al l  wi t h your  concept ,  but  I  wonder  i f  r at her  t han 
t el l i ng t hem not  t o make t he meet  and conf er  mandat or y i f  t hey 
woul d j ust  r el ook at  i t  as t hey ar e l ooki ng at  some ot her  t hi ngs 
but  per haps get  mor e i nput  f r om i ndi v i dual s i n t he f i el d who ar e 
deal i ng wi t h t hi s on a r egul ar  basi s and l eave i t  open whet her  
af t er  t hey do t hat  t hey st i l l  say,  nope,  we don' t  t hi nk i t  
shoul d not  be mandat or y or  yes,  i t  shoul d be.   
 
C. J.  Abr ahamson:   I  coul d go al ong wi t h t hat  as l ong as i t  i s  
under st ood t hat  we ar e not .  
 
J .  Roggensack:   We ar e not  goi ng ei t her  way.  
 
C. J.  Abr ahamson:   We ar e not  or der i ng t hat  we ar e doi ng 
mandat or y t hat  we r ecogni ze t hat  t her e may be ways of  handl i ng 
i t  wi t hout  goi ng mandat or y,  but  keep i t  open.  
 
J.  Zi egl er :   They mi ght  consi der  t he i dea of  havi ng so l ong as 
one par t y r equest s a meet  and conf er  t hat  i t  i s  pr esumed t hat  
wi l l  occur  unl ess excused by a j udge.   
 
5: 17 
 
C. J.  Abr ahamson:   Ther e ar e l ot s of  ways of  handl i ng i t  t hat  do 
not  make i t  mandat or y,  I  agr ee,  and I  woul d l i ke t hem t o l ook at  
t hat .  
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J .  Zi egl er :   Ri ght .   
 
C. J.  Abr ahamson:   We hear d at  l east  t hr ee,  f r om Mr .  Ol son,  we 
hear d anot her  ver si on or  ver si ons f r om Judge Sankovi t z and 
ot her s.  So t her e ar e ways of  doi ng i t ,  i t ' s  j ust  a mat t er  of  ar e 
any of  t hem wor t hwhi l e,  et c.  Mr .  Ti m Edwar ds had anot her  way 
wi t h except i ons.   So t her e ar e ways of  doi ng t hi s,  but  we' r e not  
mandat i ng t hat ' s  what  t hey do but  t hi nk about  i t  and whet her  
somet hi ng shoul d be done.    I  woul d add t o t hat ,  whi ch i s a l ong 
mot i on,  but  i t ' s  a concept  I  am r eal l y pr esent i ng t o t he cour t ,  
t hat  t hey consi der  addi ng t o t he comment ar y her e some pr act i cal  
poi nt er s about  t hi s pr ocedur e because I  t hi nk bot h t he l awyer s 
and pr o se and t he j udges t hi s i s  not  an ar ea t hat  t her e' s a l ot  
of  exper i ence.   
 
6: 25 
J.  Zi egl er :   You know,  Chi ef ,  you ment i on t hat ,  and t hat  makes 
me t hi nk about  j ust  sor t  of  a,  t her e' s no r ul e t hat  coul d answer  
t hi s quest i on I  don' t  t hi nk.   But  i t ' s  my under st andi ng t hat ,  i n 
f act ,  some f or ei gn cor por at i ons,  t her e ar e cr i mi nal  sanct i ons 
and r ul es i n some f or ei gn count r i es t hat  say you cannot  di scl ose 
busi ness r ecor ds.   And i f  you do,  you ar e subj ect  t o t hei r  
cr i mi nal  sanct i ons but  yet ,  you know,  I  don' t  know i f  Ger many 
has t hat  but  Vol kswagen coul d be sued her e i n our  st at e cour t s  
so t hey coul d be subj ect  t o bei ng i n cont empt  of  cour t  i f  t hey 
don' t  compl y wi t h e- di scover y her e,  but  cr i mi nal  sanct i ons i n 
t hei r  own count r y f or  exampl e i f  t hey do.   So i t ' s  k i nd of  an 
i nt er est i ng quagmi r e t hat  j udges coul d end up f aci ng t hat  i ssue.   
What  do you do wi t h t hat ?  I  don' t  know t he answer  t o t hat .   But  
I  t hi nk t her e ar e sever al  count r i es t hat  i mpose obl i gat i ons on 
not  r el easi ng cer t ai n busi ness r ecor ds.  
 
C. J.  Abr ahamson:   Wher e t he cr i me occur r ed al so gover ns t he 
r ul es.   I  am not  doi ng anyt hi ng i nt er nat i onal l y and deci di ng 
t hat  case.   But  agai n t he Amer i can Soci et y on I nt er nat i onal  Law 
has had sessi ons on e- di scover y acr oss boundar i es and gl obal  
l awsui t s et c.  So we can handl e one t hi ng at  a t i me,  and t hat  may 
r ai se ot her  i ssues.   
 
J .  Cr ooks:   [ i naudi bl e]  .  .  .  been ser vi ng as an ad hoc member  
of  t he commi t t ee.   I  l i ke what  I  hear d f r om your  suggest i on t hat  
t her e be some consi der at i on t o per haps addi ng some of  t he ot her  
peopl e we hear d f r om t oday.  I  t hi nk t hat  Mr .  Fol ey,  Mr .  Edwar ds,  
and Mr .  Ol son wer e al l  ver y i mpr essi ve i n t hei r  knowl edge and 
t hei r  pr oposal s.   I  t hi nk i t  i s  a ver y good i dea t o at  l east  
consi der  per haps addi ng some of  t hose peopl e.   
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C. J.  Abr ahamson:   They have t he same pr obl em we do,  t hat  i s ,  t he 
Judi c i al  Counci l .   You t r y t o get  ever ybody t o know what  you ar e 
doi ng,  you t r y t o get  ever ybody t o comment  t o you,  and yet  you 
can' t  do i t  by,  usual l y you can' t  do i t  by j ust  an absol ut e 
not i ce t o ever ybody,  and i f  you send out  absol ut e not i ce t o 
ever ybody and ever ybody does i t ,  t hen i t ' s  no not i ce because 
ever ybody i s i nundat ed.  I  was pl eased t hat  t hey ar e t r y i ng and 
usi ng t hese r esour ces.   
 
C. J.  Abr ahamson:   Ther esa,  you mi ght  shar e wi t h t hem our  l i s t  of  
peopl e we send our  st uf f  t o and,  I  have an ul t er i or  mot i ve,  get  
f r om t hem t he l i s t  t hey use so i f  we' r e mi ssi ng anyone we can do 
t hat .   
 
C. J.  Abr ahamson:   Ther esa' s got  a mar vel ous char t  whi ch 
descr i bes t hi s and met  wi t h t hem and di scussed wi t h t hem,  whi ch 
i s why we'  got  t o t he st age wher e t he concept  i s  don' t  change 
l anguage unt i l  you r eal l y have t o.   You' ve got  t he LRB 
suggest i ons t oo,  whi ch ever ybody has t hei r  own i di osyncr at i c way 
of  dr af t i ng,  and when we ar e deal i ng wi t h f eder al  r ul es,  my 
suggest i on i s t hat  we l ook car ef ul l y  at  what  t he LRB says but  
t hat  i f  i t  i s  a t oss up t hat  you st ay wi t h f eder al  r ul es.   I  
see,  f or  exampl e,  t he LRB woul d say " don' t  use ' f or m or  f or ms' "  
because t he s i ngul ar  i ncl udes pl ur al  or  t he pl ur al  i ncl udes t he 
s i ngul ar .   I  woul d not  f uss wi t h changi ng t hat  f r om t he f eder al  
r ul e because i t  l ooks l i ke t her e i s a subst ant i ve change.   I  
t hi nk t hat  t he counci l  ought  t o consi der  t he LRB but  wi t h t he 
concept  of  t he f eder al  r ul e,  whi ch I  do not  t hi nk t he LRB 
necessar i l y  had i n mi nd.  
 
Owens:   I  j ust  don' t  want  t her e t o be a mi sconcept i on t hat ,  I ' ve 
had t he oppor t uni t y t o go back wi t h Ms.  Sout hwi ck and she' s 
t aken i t  t o t he Judi c i al  Counci l  i n sever al  r ounds,  so t he 
pr ovi s i ons t hat  t he cour t  has bef or e i t  t oday,  I  bel i eve t her e 
i s agr eement  on wher e t o use t he f eder al  r ul e.   Most  of  t he 
exampl es her e do mi r r or  t he f eder al  r ul es.   I  don' t  want  t he 
cour t  t o bel i eve t hat  t her e' s f ur t her  wor k t o be done i n t hese 
pr ovi s i ons unl ess Judi c i al  Counci l  i s  goi ng t o go back and 
change t hem f ur t her .   But  t her e ar e sever al  t hat  we now agr ee 
mi r r or  t he f eder al  r ul e and t hat ' s  t he best  one t o go f or war d 
wi t h.  
 
11: 31 
C. J.  Abr ahamson:   I  woul d l i ke t o see t hose i n f i nal  f or m,  not  
pi ecemeal .   And I  t hi nk t hat  i f  t hi s passes,  t hey shoul d l ook 
agai n at  not  necessar i l y  maki ng t hi s meet  and conf er  mandat or y 
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but  consi der i ng ot her  t echni ques t hat  woul d get  t he l awyer s and 
t he cour t  t oget her .   That ' s what  I  hear ,  whi ch coul d be 
suggest i ve,  i t  coul d be t hat  t hey' l l  adopt  one of  t he i deas 
f l oat ed i n f or m t hat  t he l awyer s shoul d advi se t he cour t  or  
cour t  advi se t he l awyer s.   I  don' t  t hi nk t hey' d l i ke t hat  
because t hat  woul d add bur dens t o aut omat i cal l y  t r i gger i ng 
not i f i cat i on i n t hese cases.   I f  t hey say t hat  no,  now i s not  
t he t i me,  t hey shoul d say t hat .  So I ' d l i ke a c l ean pet i t i on 
wi t h al l  of  t he l anguage wi t h t he LRB i f  adopt ed and t he f eds 
and I  t hi nk maybe addi t i onal  comment ar y t hat  wi l l  be 
i nf or mat i ve.   Many t i mes when we adopt  r ul es t hat  have a f eder al  
anal og we i ncl ude i n t he publ i cat i on t he f eder al  comment s and 
t hen separ at e Wi sconsi n comment s t hat  expl ai n any devi at i on and 
why t her e was a devi at i on or  add Wi sconsi n comment ar y on 
Wi sconsi n pr ocedur es.  
 
J.  Roggensack:   Our  r ul es of  evi dence ar e set  up t hat  way.  
 
C. J.  Abr ahamson:   That ' s r i ght .   I  t hi nk t hat ' s  ver y hel pf ul .  
You can t el l  wher e you' ve devi at ed,  wher e t hey ar e t he same,  
t hey add i nf or mat i on,  mi ght  add some i nf or mat i on,  not  her e,  i n 
ot her  cases,  add Wi sconsi n cases.   I  don' t  t hi nk t hat ' s  i n t he 
pi ct ur e her e.   
 
J .  Cr ooks:   I  was j ust  goi ng t o say t hat  I  t hi nk t hat  t he 
Judi c i al  Counci l  has done a mar vel ous j ob i n put t i ng al l  of  t hi s  
t oget her ,  st udyi ng i t ,  and cer t ai nl y i n br i ngi ng t hi s t o t he 
at t ent i on of  t he cour t ,  because t o be honest  about  i t ,  bef or e 
l i s t eni ng t o ever yt hi ng t oday and r eadi ng ever yt hi ng t hat  
Ther esa pr epar ed,  I  r eal l y  had no i dea of  t he scope of  t he 
pr obl em.   I  t hi nk t hi s was a r eal  ser vi ce and t hey shoul d not  be 
di scour aged or  t hi nk t hat  we ar e t r y i ng t o bur y t hi s.   We r eal l y 
want  t o see somet hi ng done.    
 
14: 22 
C. J.  Abr ahamson:   I t  wi l l  come back,  i t  shoul d back as pr ompt l y 
as t hey can do i t  because some of  t hi s i s  not  goi ng t o be ver y 
har d.   At  t he moment  we ar e not  i ncl udi ng cl aw back,  cost  
shi f t i ng,  anyt hi ng mor e on t he speci al  mast er ,  or  anyt hi ng mor e 
on pr i v i l eges.   Di d I  l eave out  one of  t he key i ssues? 
 
J.  Roggensack:   I  t hought  we wer e goi ng t o l eave t hose al l  as 
open i ssues f or  t hem t o consi der  i n l i ght  of  t he st uf f  t hey 
hear d t oday whi ch we hear d t oday.   
  
C. J.  Abr ahamson:   That ' s r i ght  but  I  don' t  want ,   I  f or  one am 
wi l l i ng i f  on consi der at i on t hey don' t  want  t o put  i t  i n now,  t o 
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wai t .   Thi s i s  not  mandat ed f or  my consi der at i on.  I f  t hey want  
t o come back wi t h somet hi ng,  ' f i ne,  but  I  don' t  want  t hat  t o be 
par t  of  t he mandat e.  I  t hi nk we have t o st ar t  i ncr ement al l y .    
 
J .  Cr ooks:   I  don' t  know i f  you ment i oned t he speci al  mast er ,  
t he r ef er ee?  
 
C. J.  Abr ahamson:   Ref er ee,  yes.    
 
15: 32 
C. J.  Abr ahamson:   That ' s my vi ew t hat  we st ar t  out  as s i mpl y as 
possi bl e,  t hat  i f  t hey want  t o add any of  t hose t hi ngs,  t he 
cour t  i s  cer t ai nl y amenabl e t o i t .   I  t hi nk t he most  di scussi on 
and maybe t he easi est  t hi ng t o add now i s maybe somet hi ng on t he 
concept  of  meet  and conf er ,  but  I  t hi nk t he ot her s f r om what  I  
hear d t hey ar e wor ki ng on ot her  aspect s l i ke 502 and spol i at i on 
et c. ,  and t hey ar e not  r eady on t hat .    
 
J .  Gabl eman:   I  woul d l i ke t o add t hat  I  agr ee wi t h t he concept  
as expr essed by t he  mot i on.  I  woul d al so not e t hat  I  bel i eve 
t hese mat t er s ar e al so bei ng st udi ed wi t hi n t he f eder al  cour t  
syst em and what ever  we can benef i t  f r om t hat  pr ocess.   I  woul d 
al so be r emi ss i f  I  di d not  expr ess my si ncer e appr eci at i on f or  
ever yone who appear ed her e t oday,  t hey have obvi ousl y put  a l ot  
of  wor k and a l ot  of  ef f or t  and a l ot  of  t hought  i nt o t hi s 
mat t er .   I t  af f ect s di f f er ent  cour t s i n our  st at e i n di f f er ent  
ways and i t ' s  goi ng t o be a mat t er  of  r equi r i ng some subt l et y t o 
come up wi t h a gener al  r ul e t hat ' s  goi ng t o st r i ke t hat  bal ance 
t hat  Judge Lei neweber  I  bel i eve ment i oned t hi s,  t he ef f i c i ency 
of  t he pr ocess and t he bur dens t hat  ar e i ncumbent  upon i t s 
i mpl ement at i on.   For  t hose r easons I  expr ess gener al  suppor t  f or  
t he mot i on but  al so woul d l i ke t o keep abr east  of  what ever  t he 
f eder al  st udy y i el ds.  
 
C. J.  Abr ahamson:   When was t he l ast  t i me t hey adopt ed anyt hi ng? 
2006? The f eds? 
 
Owens:   Yes.  But  t hen t hey had t hei r  t i mel i ne r ul es goi ng i nt o 
ef f ect .  
 
C. J.  Abr ahamson:   We shoul d.  That ' s why I  suggest ed a wor k i n 
pr ogr ess because t her e ar e omi ss i ons i n t hi s and new t hi ngs wi l l  
be comi ng.  I f  i t  wasn' t  l i ke t hat ,  t he Sedona Conf er ence woul d 
have gone out  of  busi ness,  but  t hey ar e ver y much i n busi ness on 
t hi s.   Any ot her  comment s? 
 
17: 54 
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C. J.  Abr ahamson:   I s t hi s f i r m enough? 
 
J.  Pr osser :   What  i s  t he t i mef r ame t hat  you had i n mi nd? 
 
C. J.  Abr ahamson:   I  woul d hope t hat  t hey coul d do,  now you know 
t hey have day j obs i ncl udi ng t he j udges and i ncl udi ng t he 
l awyer s,  and so I  woul d ask t hem f or  a r easonabl e t i mef r ame but  
my sense i s i n t er ms of  movi ng i t  i nt o t he f eds and get t i ng one 
cl ean copy woul d not  t ake l ong.   That  l ooki ng at  t he meet  and 
conf er  and seei ng i f  t hey want ed t o add some t echni que mi ght  not  
t ake l ong because t hey' ve obvi ousl y t hought  i t  out  as wel l  as 
t her e have been suggest i ons her e.   I  t hi nk t r yi ng t o do c l aw 
back,  cost  shi f t i ng,  mor e on speci al  mast er ,  mor e on pr i v i l eges 
woul d t ake a l onger  t i me but  t hey ar e st udyi ng i t  i n somet hi ng 
el se so I  don' t  r eal l y  expect  t hat  so I  woul d ask t hem.   I  woul d 
hope t hat  i t  woul d come back 2- 3 mont hs,  t hen i t  can be adopt ed 
i n May and go i nt o ef f ect  i n Jul y.   That  woul d be my t i mel i ne.   
Now i f  t hey can meet  t hat ,  f i ne,  i f  t hey can' t ,  I  don' t  know.   
Thi s i s  not  an emer gency t hat  we ar e not  goi ng t o sur vi ve unt i l  
next  December  wi t hout  i t ,  on t he ot her  hand,  I  t hi nk t hat  i t ' s 
good t o get  st ar t ed because I  t hi nk t hat  one of  t he key t hi ngs 
about  t hi s i s  an educat i onal  basi s f or  bot h t he bar  and t he 
bench.   I  don' t  know i f  t hat ' s  r eal i s t i c .   Ther esa,  what  do you 
t hi nk? 
 
Owens:   Wi t h t he cour t ' s  per mi ss i on,  obvi ousl y,  we' ve shar ed t he 
char t  back and f or t h.  
 
C. J.  Abr ahamson:   Good.  
 
Owens:   The dr af t  or der ,  i f  I  coul d shar e t he cont ent s of  i t  
wi t h Apr i l ,  and t hen she coul d at  l east  have a base document  
f r om whi ch t o wor k f r om,  whi ch woul d embody what  I  bel i eve t o be 
what  Judi c i al  Counci l  woul d be l ooki ng f or  at  t hi s poi nt .   At  
l east  t hey' d have a document  t o st ar t  t hei r  di scussi ons wi t h.   
 
C. J.  Abr ahamson:   Good.  I  don' t  have any obj ect i on t o t hat .   
 
Owens:   I t ' s  basi cal l y  what ' s embodi ed i n t he char t  r i ght  now.  
 
C. J.  Abr ahamson:   And move t owar ds t he f eds t o t he ext ent  
possi bl e.  
 
Owens:   For  804. 08 and 804. 09 t hey' r e pr oposi ng adopt i on.  
 
20: 30 
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J.  Roggensack:   My concer n about  gi v i ng t hem a dr af t  r ul i ng 
pr epar ed i s t hat  i t  l eaves out  t hi ngs on whi ch we had a l ot  of  
t est i mony t oday f r om peopl e t hat  t hey sai d wer e not  on commi t t ee 
t hei r  commi t t ee because t hey don' t  deal  wi t h peopl e,  t hey deal  
wi t h i nst i t ut i ons.  So t hey di dn' t  have t hi s k i nd of  i nput  and t o 
have a  model  k i nd of  st ar t  f r om t hat  t hey ar e goi ng t o wor k 
t owar d anot her  or  maybe a mor e compl et e pet i t i on whi l e we 
i dent i f i ed t he  meet  and gr eet  and t r y i ng t o be c l oser  t o t he 
f eds,  I  am concer ned because I  do t hi nk t hat  I  want  t hem t o 
t hi nk about  c l aw back agai n i n r egar d t o what  t hey hear d t oday,   
and I  want  t hem t o t hi nk about  how best  t o appr oach cost  
savi ngs.   I  t al ked t o Magi st r at e Cr ocker  t oday bef or e we 
st ar t ed,  and he sai d cost  and scope of  di scover y ar e t he t wo 
bi ggest  pr obl ems i n f eder al  cour t .  They ar e ongoi ng and t hey ar e 
s i gni f i cant  pr obl ems f or  t hem.  So I  woul dn' t  want  our  sendi ng i t  
back wi t h an or der  sayi ng t hi s i s  what  we wer e goi ng t o consi der  
havi ng t hat  l i mi t  t he way t hey v i ew t he t hi ngs t hat  I  t hi nk ar e 
open quest i ons.   I  t hi nk I  have i dent i f i ed what  I  t hi nk ar e open 
quest i ons.  Now t he conf er ence may not  shar e my vi ew of  what  i s  
open but  I  t hought  i f  t hat  what  our  conver sat i on was when t he 
Chi ef  made t he mot i on.   
 
C. J.  Abr ahamson:   I t  may be our  conver sat i on but  t o expect  t hem 
t o come back on t hat  i n t hr ee mont hs,  t he f eds have been wor ki ng 
on t hi s s i nce t he year  t wo t housand and -   
 
J .  Roggensack:   I  woul dn' t  gi ve t hem any t i mel i ne.    
 
C. J.  Abr ahamson:   No,  I  am j ust  t r y i ng t o say -  t hey came up 
wi t h t he r ul es i n 2006,  t hey ar e st i l l  wor ki ng on t hem,  t hey 
haven' t  sol ved t he cost  shi f t i ng – yet  -  and t hey haven' t  f ound 
scope yet .   I t  was your  opi ni on t hat  I  concur r ed t o t hat  r ai sed 
t he whol e i ssue of  scope i n t hat  case t hat  came t o t he cour t .   
So t hese ar e not  i ssues t hat  ar e r eadi l y r esol vabl e and t hat  
maybe 3 or  4,  5 year s,  maybe l onger  t han t hat ,  maybe never .   I  
do not  want  t o st al l  t hi s t hat  l ong.  I  have no obj ect i on t o t hem 
l ooki ng at  i t  agai n,  comi ng up wi t h somet hi ng t hey want  t o but  I  
t hi nk we shoul d get  st ar t ed.  My mot i on i s t o get  t hem st ar t ed 
adopt i ng somet hi ng t hat  c l eans t hi s up i n ways we j ust  sai d.   To 
t he ext ent  t hey can get  i nt o meet  and conf er  t hat  l ooked 
r el at i vel y doabl e i n a t i mef r ame and ask counci l  t o cont i nue 
wor ki ng on i t ,  cont i nue wor ki ng on anyt hi ng t hat  t hey don' t  
br i ng us i ncl udi ng especi al l y  c l aw back,  cost  shi f t i ng,  speci al  
mast er ,  pr i v i l eges.   No one had a suggest i on about  cost  
shi f t i ng.   Cl aw back t hey have a suggest i on f or  because i t  i s  i n 
t he f eder al  r ul es and I  t hi nk t hat  i s  t r ue about  pr i v i l eges.   I  
woul d l i ke t o see us get  st ar t ed wi t h havi ng adopt ed a r ul e 
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knowi ng i t  i s  not  al l  i nc l usi ve.  They can br i ng back what ever  
t hey want .   I  woul d cer t ai nl y ur ge t hem t o l ook at  al l  of  t hese 
i ssues.   Ever y s i ngl e one per son t hat  came her e and spoke t o us 
sai d t hi s i s  a good st ar t  but  t hey woul d l i ke i t  t o go f ur t her .    
No one sai d t hi s  i s  bad as such and t o t he ext ent  i t  was bad i t  
was one t hat  ever ybody el se has pr obl ems wi t h t hat  t he f eds 
have.  
 
24: 08 
J.  Roggensack:   I  t hi nk t her e was one poi nt  t hat  was br ought  up 
by at t or ney Edwar ds and t hat  i s  when you pi ck  out  di f f er ent  
par t s of  t he f eder al  r ul e,  t he f eder al  r ul es wer e  adopt ed as a 
compr ehensi ve uni t .   So when you t ake out  one par t  and you don' t  
use t he ot her  par t s,  you may do your sel f  a di sser vi ce.   So I  
t hi nk t hat  i s  a negat i ve par t  of  not  addr essi ng t he scope of  t he 
r ul es as t hey cur r ent l y st and.    
 
J .  Br adl ey:   Maybe an al t er nat i ve i s t o have t hem gi ve us a 
c l ean copy of  ever yt hi ng t hat  i s  pr et t y much agr eed t o by 
ever yone,  and t he r emai ni ng i ssues wi l l  be r esol ved down t he 
r oad,  heaven knows when down t he r oad,  but  down t he r oad.  They 
shoul d al so t el l  us whet her  or  not  addr essi ng J .  Roggensack' s 
concer n whet her  or  not   wi t hout  t hose mai n f our  i ssues or  i f  
t hey have a r esol ut i on on meet  and conf er ,  maybe 3 i ssues,  
whet her  i t  can be passed i n t hat  f or m at  t hi s t i me and t hei r  
r ecommendat i on.   Because I  t hi nk t hat  t hat  poi nt  i s  wel l  t aken,  
i f  t her e ar e hol es and i t ' s  not  pat ched as a hol e does t hat  
r ai se quest i ons?  Take a l ook at  t hat ,  i f  i t  i sn' t ,  t hen I  t hi nk 
we shoul d move ahead.  
 
C. J.  Abr ahamson:   I  had made t he assumpt i on t hat  i f  t hey had 
br ought  i t  i n wi t hout  i t   t hat  t hey had made t hat  concl usi on but  
I  t hi nk t hat  i s  a good quest i on t o ask t hem.  That ' s f ai r  enough.  
 
25: 50  
C. J.  Abr ahamson:  
 
Summar i ze:  

• Br i ng i t  i n c l ean as c l ose t o f eds as possi bl e.  
• Consi der  t he i ssues t hey haven' t  r ai sed,  t hey haven' t  put  

i n l i ke mandat or y,  see i f  t hey can put  i t  i n somewher e    
• Consi der  c l aw back,  cost  shi f t i ng,  pr i v i l eges,  and speci al  

mast er  
• Does t hi s st and wi t hout  t hose f act or s 
• Do t hey have any suggest i ons 
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• Consi der  put t i ng i n f eder al  comment ar y and addi t i onal  st at e 
comment ar y 

 
C. J.  Abr ahamson:   Have I  cover ed ever ybody' s concer ns? 
 
C. J.  Abr ahamson:   Have I  cover ed your s,  Ann? 
 
J.  Br adl ey:   Yes.  
 
C. J.  Abr ahamson:  Have I  cover ed your s,  Pat  ( R. ) ? 
 
J.  Roggensack:  Yes,  you have,  t hank you.  
 
C. J.  Abr ahamson:   Any ot her  di scussi on:  
 
C. J.  Abr ahamson:   Woul d you ask t hem al so f or  a t i mel i ne so we 
can f i gur e out  our  needs f or  put t i ng t hi s back on al so? 
 
26: 58 
C. J.  Abr ahamson:   Hear i ng no f ur t her  di scussi on,  t hose i n f avor  
of  t he mot i on say AYE? ( unani mous)  
 

C. J.  Abr ahamson:   Opposed? ( none)  
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APPENDI X B 
 

COURT DI SCUSSI ON OF CLAWBACK 
 
 
Wi sconsi n Eye 
Januar y 21,  2010:  Open admi ni st r at i ve conf er ence on Rul e 
pet i t i on 09- 01 El ect r oni c Di scover y 
 
01. 21. 10 |  Wi sconsi n St at e Supr eme Cour t  Open Admi ni st r at i ve 
Conf er ence and Rul es Hear i ng ( Par t  1)  
 
Publ i c hear i ng on Rul e Pet i t i on 09- 01 El ect r oni c Di scover y 
 
23: 45 
 
Judge Sankovi t z:  
 
Let ' s  t al k about  c l awback f i r st .   I  addr essed t hat  i n a l et t er  
t hat  I  sent  on Januar y 11.  I  am happy t o j ust  r est  on t he l et t er  
i f  we want  t o save some t i me but  I  am al so happy t o summar i ze 
our  v i ews on t hat  and we can t al k i n mor e det ai l  about  i t .   
Ther e ar e basi cal l y  t hr ee t hi ngs t o under st and about  t he 
c l awback pr ovi s i on.   Fi r st  of  al l  gener al l y  what  we ar e t al k i ng 
about  i s  one par t y i nadver t ent l y di scl oses pr i v i l eged mat er i al .  
That  r ul e af f i r ms an ar r angement  t hat  t he par t i es r eached wher e 
t he par t i es say you can have t hat  i nf or mat i on back and i t  can' t  
be used i n t hi s l i t i gat i on.   That  r ul e does not  r esol ve t he 
bi gger  quest i on – i s i t  a secr et  anymor e?  I s t hat  pr i v i l eged 
i nf or mat i on? I s t hat  i nadver t ent  di scl osur e excused?  That  needs 
t o be r esol ved by a separ at e r ul e.   I n t he f eder al  cour t s i t  was 
r esol ved wi t h f eder al  r ul e 502.  502 i s not  par t  of  our  pr oposal ,  
i t  i s  bei ng st udi ed by t he Judi c i al  Counci l .   So our  v i ew i s 
r at her  t han adopt  a pr ocedur e r ul e whi ch r esol ves t hi s  
evi dent i ar y i ssue.   Let ' s  t ake i t  head on as an evi dent i ar y 
i ssue and i f  we can r esol ve i t  i n a Wi sconsi n ver si on of  502,  
gr eat .   I f  a case comes bef or e t he cour t  t hat  r esol ves i t ,  
gr eat .   As you know f r om t he Har ol d Sampson t r ust  case,  t hat  i s  
an open i ssue.  So we t hought  l et ' s  not  r esol ve t hi s as a 
pr ocedur al  i ssue.   That ' s one t hi ng t o know.  
 
25: 06 
The second t hi ng t o know i s wi t hout  a r ul e par t i es st i l l  can 
pr ot ect  t hemsel ves.   They can ent er  t hese c l awback agr eement s 
bet ween t hemsel ves.   Whet her  or  not  a cour t  wi l l  enf or ce i t  I  
t hi nk depends mor e on whet her  t he par t i es agr eed t o i t  t han i t  
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does wi t h whet her  or  not  t her e i s a way t o pr ot ect  a pr i v i l ege 
once you l et  t he cat  out  of  t he bag.   Because i t  i s  our  v i ew of  
t he l andscape t hat  sophi st i cat ed par t i es t ypi cal l y  ent er  t hese 
agr eement s and ent er  t hem i n ways t hat  ar e ver y nar r owl y 
t ai l or ed t o t hei r  par t i cul ar  needs t hat  we do not  need gener i c 
sol ut i on i n t he r ul e.  
 
The f i nal  t hi ng i s t hat  we wer e per suaded not  t o adopt  a 
c l awback r ul e because t he l anguage of  t he f eder al  r ul e i s  so 
br oad i t  does not  cover  j ust  i nadver t ent  di scl osur e of  j ust  
el ect r oni c i nf or mat i on,  i t  woul d al so cover  an answer  i n a 
deposi t i on.   I f  someone i n a deposi t i on i nadver t ent l y di scl osed 
a pr i v i l ege under  t he f eder al  r ul e you have a r i ght  t o c l aw i t  
back.  We t hi nk i t  i s  way t o ear l y f or  Wi sconsi n t o say t hat  i n 
t hose l ow vol ume pr oduct i on cases wher e a c l i ent ' s  conf i dences 
can be pr ot ect ed t hat  we ar e goi ng t o l et  ever ybody of f  t he hook 
wi t h a c l awback agr eement  t hat  i s  par t  of  a r esponse t o 
el ect r oni c di scover y.   I n el ect r oni c di scover y you had a r eal  
i ssue,  hi gh vol ume pr oduct i on means you have t o have l awyer s 
l ook at  ever yt hi ng and t hat ' s  expensi ve and a c l awback i s a way 
of  sayi ng,  you know i t  i s  so expensi ve t hat  we' l l  j ust  l et  t he 
secr et s go and we' l l  f i gur e i t  out  af t er  we get  i t  back.  But  i n 
l ow vol ume pr oduct i on whi ch i s t he case i n 90% of  c i v i l  cases 
f i l ed i n Wi sconsi n i n aut o acc i dent ,  i n mor t gage f or ecl osur e 
cases,  cont r act  enf or cement  cases,  i n t hose k i nd of  cases we 
don’ t  have hi gh vol ume pr oduct i on so we don' t  need t o wor r y 
about  t he c l awback s i t uat i on.   So we say l et ' s  put  t hat  of f  t o 
anot her  dat e when we wi l l  r eal l y  f ace t hat  pr obl em.  
 
26: 54 
J.  Roggensack:   The one t hi ng t hat  I  t hought  was i nt er est i ng i n 
your  pr ovi s i ons i s t hat  Wi sconsi n st i l l  doesn' t  have a 
compar abl e r ul e t o Rul e 26 whi ch i s t he f eder al  r ul e of  
mandat or y di scl osur e.   I n t hose cases t hat  you j ust  r ef er enced,  
t hose cases,  I  happen t o l i ke t he r ul e per sonal l y because I  
pr act i ced under  i t  i n f eder al  cour t  and I  t hought  i t  saved a l ot  
of  t i me.   I n t he l ow vol ume cases cer t ai nl y i f  t her e wer e 
mandat or y di scl osur e of  al l  of  t he document s t hat  t he pl ai nt i f f  
r el i ed on and t hose t he def endant  r el i ed on and any dat a so i t  
woul d be el ect r oni c,  i t  mi ght  sol ve a l ot  of  pr obl ems f or  t he 
par t i es and t he f or  t he cour t s as wel l .  Di d t he commi t t ee 
di scuss per haps enact i ng a mandat or y di scl osur e r ul e t o st ar t  
out  t hi s new pr ocess t hat  you ar e on? 
 
Judge Sankovi t z:   We spot t ed t hat  i ssue and qui ckl y r et r eat ed.   
 
J .  Roggensack:   Why? 
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Judge Sankovi t z:   Because we wer e t her e t o t r y t o sol ve t he 
el ect r oni c di scover y pr obl em.   The mandat or y di scl osur e i ssue i s  
a much l ar ger  i ssue.  
 
J.  Roggensack:   I t  i s  and i t  i sn' t .   I t  i nvol ves t he management  
of  l i t i gat i on and t he ef f ect i ve pr ocess of  l i t i gat i on.   I  t hi nk 
what  t he f eds put  i n t he el ect r oni c di scover y i n ' 06 but  I  was 
pr act i c i ng under  t he mandat or y di scl osur e so i t  had t o come i n 
ar ound 1992,  1993,  somewher e ar ound t her e.    
 
Judge Sankovi t z:   I t  may have been 1991.  
 
J.  Roggensack:   I  know i t  was bef or e I  became a j udge.   I  t hi nk 
as we l ook at  t r y i ng t o updat e our  pr ocesses t hat  we appl y t o 
l i t i gat i on i t  mi ght  be wor t hwhi l e t o t r y t o do i t  al l  as a 
package r at her  t han pi ecemeal  but  t he commi t t ee di d not  seem t o 
t hi nk t hey want ed t o get  i nt o t hi s at  al l .    
 
Judge Sankovi t z:   Two t hi ngs t hat  occur  t o me i n t he way t hat  
you descr i be t hat .   One i s  -  I s  t hi s t he t ai l  or  i s  t hi s t he 
dog?  I n ESI  i t ' s  def i ni t el y t he t ai l  and mandat or y di scover y i s  
t he dog.   I f  we ar e t al k i ng about  managi ng al l  of  di scover y and 
i ncl udi ng ESI  as a pi ece of  t hat  we have t o have a f ai r l y  
ext ensi ve pr ocess t o br i ng al l  of  t he par t i es t o t he t abl e and 
di scuss al l  of  t hese var i ous aspect s and f i gur e out  how ESI  f i t s  
i n.   The second t hi ng t hat  occur s t o me i s t hi s – I  r emember  
pr act i c i ng bef or e I  was appoi nt ed i n t he f eder al  cour t s i n 
Wi sconsi n and havi ng mandat or y di scover y and appr eci at i ng i t  i n 
cases wher e t her e was a l ar ge vol ume of  document s,  l ar ge number  
of  wi t nesses,  l ar ge number  of  c l ai ms.   I  have been a j udge now 
f or  13 year s.   I  pr act i ced i n st at e cour t s at  t he t i me i t  became 
popul ar  and I  have never  had anybody compl ai n t o me t hat  i n a 
Wi sconsi n t r af f i c  acci dent  case,  i n a l ow speed,  sof t  t i ssue 
i nj ur y case t hat  t he cour t s '  management  of  t he case suf f er ed 
because t her e wasn' t  mandat or y di scl osur e.    
 
J .  Roggensack:   I  t hi nk i t  depends on what  you ar e l ooki ng at .  I  
pr act i ced most l y i n commer ci al  l i t i gat i on and 85% of  my pr act i ce 
di scover y was t he bi ggest  bi l l  t he c l i ent  got  f or  t he whol e case 
i ncl udi ng t he t r i al .   So I  t hi nk i t ' s  ext r emel y i mpor t ant ,  
dependi ng on,  as Just i ce Br adl ey l i kes t o say,  what  l ens you 
happen t o l ook at  i t  f r om.  
 
29: 57 
Judge Sankovi t z:   Exact l y.   We t r i ed t o be car ef ul  of  t hat .   We 
l ooked at  t hi s wi t h t he exper t i se t hat  Bi l l  Gl ei sner  br i ngs t o 
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t hi s,  Jay Gr eni g br i ngs t o t hi s,  wher e t hey t o not hi ng,  wel l  not  
not hi ng,  har dl y anyt hi ng but  el ect r oni c di scover y so t hey know 
al l  t he i ns and out  and t hey know t he ver y sophi st i cat ed 
pr ot ocol s t hat  you coul d put  i n pl ace.   Then we st epped back 
wi t h t he l ens t hat  Judge Lei neweber  l ooks t hr ough and t hat  I  
l ook t hr ough and l ar ge and smal l  c l ai ms i n Mi l waukee and we see 
t hat  i t  i s  j ust  r ar e t hat  t he pr obl em comes up and we do not  
want  t o bur den l i t i gant s wi t h pr ocedur es t hat  may make i t  mor e 
expensi ve f or  t hem.  
 
J.  Roggensack:   I  appr eci at e your  per spect i ve.   I  woul d suggest  
however  t hat  most  commer ci al  l i t i gat i on doesn' t  come bef or e you.   
That  t her e i s di scover y,  t he c l i ent s do pay f or  i t ,  and whet her  
i t  i s  ef f ect i ve and ef f i c i ent  r eal l y  bear s on t he peopl e who 
l i t i gat e i n Wi sconsi n t hough i t  may not  bear  on t he cour t s 
because af t er  a cer t ai n amount  of  di scover y i s done,  t hose ar e 
t he k i nd of  cases wher e t her e i s usual l y not  mor e heat  t han 
l i ght  and once t he l i ght  i s  on t he pr obl em you can usual l y get  
t hem set t l ed as a l awyer .   I  am bi t  concer ned about  our  appr oach 
bei ng f ocused on t he cour t ' s  v i ew of  t he pr obl em,  t hough i t  i s  
an absol ut el y a ver y i mpor t ant  pi ece of  t he puzz l e,  and I  gat her  
we wi l l  f r om some pr act i c i ng l awyer s a l i t t l e bi t  l at er  on.   
 
31: 18 
Judge Sankovi t z:   Let  me add t hi s one t hi ng t hen.   We t ook t hi s  
conser vat i ve appr oach and we deci ded t hat  we needed t o do t hese 
t hi ngs on ESI  t o show t hat  Wi sconsi n was not  out  of  st ep wi t h 
t he nat i on on t hat .   That ' s a way of  sayi ng mandat or y di scl osur e 
i t  out  t her e,  we j ust  deci ded not  t o t ake i t  on because we 
want ed t o make as conser vat i ve a change as possi bl e at  t hi s 
poi nt  t o accompl i sh t hi s i ncr ement al  change t hat  we t hought  was 
necessar y.  
 
C. J.  Abr ahamson:   I n t hat  r egar d,  Judge Sankovi t z,  I  al so 
at t ended numer ous nat i onal  meet i ngs of  l awyer s,  most l y l awyer s 
not  j udges,  who compl ai ned,  bot h pl ai nt i f f s ' '  bar  and def ense 
bar  and ever yt hi ng i n bet ween,  compl ai ned about  abuses of  
di scover y,  and t he var i ous t echni ques bei ng used by j udges 
acr oss t he count r y t o r emedy abuses of  di scover y.   So of  cour se 
I  came back t o Wi sconsi n and agai n br ought  t hi s up as a t opi c i n 
as many meet i ngs as I  went  t o,  whi ch was way t oo numer ous as you 
know.   Ever ybody sai d,  hey you know ever y once and awhi l e you 
get  a di scover y pr obl em case and t her e may be i ssues i n any 
par t i cul ar  case and you go t o t he j udge but  we don' t  have 
di scover y gener al l y  di scover y pr obl ems.   Don' t  t ouch i t ,  i t  
ai n' t  br oken.   That  was not  i n r ef er ence t o e- di scover y,  i t  was 
i n r ef er ence t o ever yt hi ng.  
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32: 57 
Judge Sankovi t z:   Two t hought s occur  t o me on t hat  subj ect .  I  
wi l l  t r y t o l i mi t  i t  t o t wo t hought s.   Just i ce Zi egl er  knows and 
I  t hi nk Just i ce Gabl eman knows f r om havi ng gone t o t he j udi c i al  
col l ege t hat  we t each f our  hour s on t hi s subj ect  ever y j udi c i al  
col l ege because how a j udge manages a di scover y di sput e i s a 
r eal  r ef l ect i on of  how t he j udge manages t hat  case as a whol e 
and br i ngs t he case t o concl usi on.   So t he t wo t hi ngs I  wi l l  say 
ar e t hi s.   One,  r eason some peopl e say i t s  not  a pr obl em t hey' ve 
gi ven up on j udges.   You hear  t hat  i n some of  t he l et t er s t hat  
wer e f i l ed on t hi s subj ect .  Wi sconsi n j udges ar e under managi ng 
di scover y i ssues gener al l y  and t hey need some mor e speci f i c  
mandat es f r om t he supr eme cour t  t o get  t hem t o r ol l  up t hei r  
s l eeves and manage t hese el ect r oni c di scover y di sput es.   I  woul d 
t end t o agr ee i f  j udges ar e seen as wi t hdr awn f r om t he i ssue,  i f  
t hey ar e seen as t he k i nd of  j udge who when pr esent ed wi t h a 
di scover y i ssues says " A pox on bot h your  houses"  and sends t hem 
away,  t hen i t ' s  no wonder  j udges ar en' t  hear i ng about  di scover y 
di sput es because nobody i s br i ngi ng t hem.  
 
C. J.  Abr ahamson:   That ' s t he k i nd of  r ecor ds I ' ve been r eadi ng.  
 
34: 03 
Judge Sankovi t z:   Yes,  so t o t he ext ent  t hat  j udges ar e 
under managi ng di scover y i ssues t hen I  t hi nk t her e ar e some 
changes t hat  need t o t ake pl ace and I  woul d submi t  t hat  i s  what  
i s  bei ng done by j udi c i al  educat i on because t he magi c we t r y t o 
t each at  t he j udi c i al  col l ege i s r ol l  up your  s l eeves,  get  
i nvol ved i n t hat  di scover y di sput e because as Just i ce Roggensack 
sai d,  t hat ' s  wher e you f i nd out  wher e t he l i ght  i s  and once t he 
l i ght  get s shown t he case set t l es.   And t hat ' s  t he j udge' s j ob 
i s t o r esol ve t hat  case.  I  t hi nk t hat  i s  somet hi ng t hat  can be 
t aught .   Mandat i ng i t  by havi ng ever y par t y i n ever y case have a 
meet  and conf er  and ever y j udge r ol l  up hi s s l eeves at  a 
schedul i ng conf er ence t o t al k about  el ect r oni c di scover y,  t hat  
wi l l  i mpose mor e bur dens t han i t  wi l l  y i el d benef i t s.   
 
C. J.  Abr ahamson:   I s t her e a mi ddl e gr ound? A mi ddl e gr ound 
sayi ng t hat  i t ' s  not  r equi r ed i n ever y case but  t hat  i n cases 
i dent i f i ed as compl ex cases,  I  woul d have sai d busi ness but  
maybe t hat ' s  not ,  I n r e John Doe was a gover nment  case t hat  t he 
j udge when l ooks at  t he case makes a deci s i on and does i t  r i ght  
away.  
 
35: 21 
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Judge Sankovi t z:   I  woul d say t her e i s a mi ddl e gr ound and i t  
al r eady exi st s,  i t  i s  802. 10( 3) ( j ) .   
 
C. J.  Abr ahamson:   What  does t hat  say? 
 
Judge Sankovi t z:   I  wi l l  quot e i t  f or  you.   The schedul i ng or der  
at  a schedul i ng conf er ence may addr ess t he need f or  adopt i ng 
speci al  pr ocedur es f or  managi ng pot ent i al l y  di f f i cul t  or  
pr ot r act ed act i ons t hat  may i nvol ve compl ex i ssues,  mul t i pl e 
par t i es,  di f f i cul t  l egal  quest i ons or  unusual  pr oof  pr obl ems.   
That ' s on t he menu of  t hi ngs a j udge i s t o consi der  at  a 
schedul i ng conf er ence.   
 
C. J.  Abr ahamson:   And you' r e goi ng t o add ( j m) ? 
 
Judge Sankovi t z:  We ar e goi ng t o add one t her e t hat  hi ghl i ght s 
el ect r oni c di scover y,  al t hough we coul d have squeezed i t  i n 
under  t hi s one.    
 
C. J.  Abr ahamson:   So t hat ' s  your  mi ddl e gr ound? 
 
Judge Sankovi t z:   That ' s our  mi ddl e gr ound.   And t he mi ddl e 
gr ound says t o t he j udge " be smar t ,  get  t hi s i ssue out  f r ont "  
or ,  f r ankl y i n t hi s ar ea wher e t he par t i es t end t o be 
sophi st i cat ed,  i nvi t e t hem t o br i ng t hei r  pr obl ems t o you.   
 
C. J.  Abr ahamson:   What  about  sayi ng t he l awyer s i n some ear l y 
document s submi t t ed t o t he cour t  shoul d l abel  or  char act er i ze 
t he di sput e as one i nvol v i ng el ect r oni cal l y  st or ed i nf or mat i on?  
Somet hi ng t o t r i gger  t he j udge,  r i ght ? 
 
Judge Sankovi t z:   We coul d do t hat  f or mul ai cal l y  wi t h t hese 
l abel s.  Our  document s al r eady have l abel s on t hem,  t hey ar e 
r equi r ed t o put  a code at  t he t op,  whi ch t el l s  us whi ch 
c l assi f i cat i on i t  f al l s  i nt o and supposedl y t hat  t r i gger s 
di f f er ent  r eact i ons.   You know what  our  exper i ence has been?  I n 
t he of f i ce wher e t he new associ at e has been assi gned t he j ob of  
dr af t i ng t hat  compl ai nt  t he new associ at e goes of f  t o a f i l e 
cabi net  or  i n t hese days,  of f  t o t he comput er ' s,  t he f i r m' s 
mai nf r ame,  and f i nds a f or m and says " wel l  t hi s l ooks c l ose,  
I ' l l  use t hi s. "   They never  change t he code.   Our  CCAP number s 
about  what  ar e cases ar e have t hi s bui l t - i n di scr epancy because 
peopl e f i l e a t r af f i c  acci dent  case usi ng t he col l ect i on code 
f r om t he pr evi ous compl ai nt  t hey used as a f or m.   So i f  you have 
t hi s t hi ng l abel ed at  t he t op " el ect r oni c  di scover y"  and 
somebody f i l es i t  and t her e i s no el ect r oni c di scover y,  whi ch i s 
r eal l y  t he nor m i n our  cour t s,  t hen you have ever ybody l ooki ng 
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at  t hi s f or  not hi ng.  Af t er  awhi l e of  cr y i ng wol f  when t her e 
r eal l y i s  no wol f  t o be seen,  t hen t he j udges wi l l  j ust  gi ve up 
l ooki ng at  i t .   Those f or mul i st i c  r esponses,  we don' t  t hi nk wor k 
wi t h j udges.  What  we t hi nk wor ks f or  j udges i s const ant  
educat i on on how you can sei ze on an oppor t uni t y t o set t l e t he 
case.   I f  you t al k t o peopl e i n t he f i el d about  el ect r oni c 
di scover y,  i t ' s  a weapon f or  set t l i ng a case.   El ect r oni c  
di scover y i s so expensi ve t o act ual l y car r y out  t hat  i n a case 
wher e one par t y has a l ot  of  document s and t he ot her  par t y has 
f ew,  f or  exampl e,  Zubul ake,  an i ndi v i dual  f i r ed who i s t aki ng on 
a wor l dwi de or gani zat i on,  i n a case l i ke t hat ,  el ect r oni c 
di scover y becomes t he l ever  f or  set t l ement .   Wel l  i f  t he par t i es 
can use i t ,  so can a smar t  j udge.   A smar t  j udge who i s 
conf r ont ed wi t h a case,  l i ke Just i ce Roggensack out l i nes,  wi l l  
have i t  on hi s or  her  menu of  t hi ngs at  t he schedul i ng 
conf er ence t o ask about .  " Hey do you have an el ect r oni c 
di scover y pl an?  I ' ve hear d t hose ar e k i nd of  pr i cey.   Have you 
t al ked set t l ement ?   
( di scussi on cont i nues,  t ape ends at  38: 52)  
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APPENDI X C 
 

COURT DI SCUSSI ON OF COST SHI FTI NG 
 
 
Wi sconsi n Eye 
Januar y 21,  2010:  Open admi ni st r at i ve conf er ence on Rul e 
pet i t i on 09- 01 El ect r oni c Di scover y 
 
01. 21. 10 |  Wi sconsi n St at e Supr eme Cour t  Open Admi ni st r at i ve 
Conf er ence and Rul es Hear i ng ( Par t  2)  
 
 
8: 10 
 
Judge Sankovi t z:  

 
When we t al k about  cost  shi f t i ng t her e ar e r eal l y t al k i ng about  
t wo di f f er ent  t hi ngs t hat  ar e i n t he f eder al  r ul es t hat  we 
deci ded not  t o adopt .   One i s t he l anguage of  r ul e 26( b) ( 2) B.  
t hi s " not  r easonabl y accessi bl e"  l anguage.   That  i s  t he 
phr aseol ogy used f or  sayi ng cer t ai n i nf or mat i on i sn' t  easy 
enough f or  t he r espondi ng per son t o pr oduce so i n a case l i ke 
t hat  t he r equest i ng par t y,  i f  i t  want s i t ,  may have t o pay f or  
i t .   That ' s mat ed wi t h comment s f r om t he f eder al  advi sor y 
commi t t ee whi ch l i s t s 6 f act or s t hat  a cour t  shoul d consi der  
bef or e deci di ng t o shi f t  t he cost  of  obt ai ni ng t hat  i nf or mat i on 
f r om t he r espondi ng par t y,  who or di nar i l y  bear s t hose cost s,  
over  t o t he r equest i ng par t y,  who or di nar i l y  doesn' t .   We 
deci ded not  t o adopt  t hat  l anguage.   Ther e ar e t hr ee t hi ngs we 
can say about  t hat .   Fi r st  of  al l ,  we per cei ve t hat  t r i al  j udges 
i n Wi sconsi n al r eady have t hat  aut hor i t y.   I n  804. 01( 3) ( a)  we 
have our  hal l mar k,  j udges have t he r i ght  t o addr ess and pr ot ect  
par t i es f r om di scover y r equest s t hat  cause an undue bur den.   I n 
f act  t hose wor ds " undue bur den"  t hose ar e i n t he f eder al  r ul e 
r i ght  al ongsi de t hi s r easonabl e accessi bi l i t y  l anguage.   So we 
t hi nk t he l egal  hook i s al r eady t her e.   I n addi t i on we have t he 
aut hor i t y under  804. 01( 3) ( a) 2.  t o speci f y t he t er ms upon whi ch 
di scover y may be had.   So we have t hat  aut hor i t y al r eady t o say 
t o t he r equest i ng par t y t hi s i s  goi ng t o be r eal l y expensi ve and 
I  don' t  t hi nk you ar e goi ng t o get  much benef i t  out  of  i t  and I  
do not  t hi nk t he r espondi ng par t y shoul d bear  t hat  bur den but  i f  
you r eal l y want  t hi s i nf or mat i on,  you pay f or  i t .   Those ar e t he 
t er ms and condi t i ons upon whi ch di scover y may be had.   So we 
have t he r ul e al r eady.  
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The second t hi ng we have i s some case l aw.   I n t he l et t er  I  
submi t t ed I  c i t ed t hat  Vi ncent  v.  Vi ncent  case whi ch i s a gr eat  
ol d case and I  j ust  l ove i t  because t he number s ar e so smal l .   
Back i n 1981 when t he cour t  of  appeal s deci ded t hat  case i t  was 
a daunt i ng pr oposi t i on f or  t he For d Mot or  Company t o pr oduce a 
r ecor d of  ever y t i me t hat  any deal er shi p i n t he Uni t ed St at es 
had wor ked on t he t hr ee par t s of  t he engi ne t hat  wer e at  i ssue 
t her e.   I t  woul d have cost  t he For d Mot or  Company $10, 000 t o 
pr oduce al l  of  t hese document s f r om acr oss t he count r y.   But  t he 
cour t  per cei ved t hat  t he benef i t  t o t he pl ai nt i f f  of  f i ndi ng 
t hat  i nf or mat i on was onl y $2, 500 and because i t  f ound what  i t  
cal l ed a pr ohi bi t ed di spar i t y i t  shi f t ed t he cost s t o t he 
r equest i ng par t y.   Now t he number s t oday you can add t hr ee 
zer oes t o al l  of  t hem but  i t  i s  t he same concept  and i t  i s  
al r eady i n t he l aw.   Thi s i s one of  t he cases t hat  I  t al k about  
wi t h j udges i n t hat  pr esent at i on whi ch we cal l  " New Wi ne and Ol d 
Bot t l es. "   That  i s  what  we ar e t al k i ng about  wi t h el ect r oni c 
di scover y.   So we al r eady f eel  t hat  t he t ool s ar e al r eady her e 
and we don' t  need t he cost  shi f t i ng pr ovi s i ons.  
 
I n addi t i on,  under st and t hat  t hose 6 f act or s t hat  t he advi sor y 
commi t t ee adopt ed ar e now ki nd of  wr i t t en i n s t one.   A t r i al  
j udge i n New Yor k came up wi t h t hose i deas wi t hout  havi ng a 
r ul e,  wi t hout  havi ng a mandat e.   She' s a ver y  wi se j udge and 
she' s cer t ai nl y made a name f or  her sel f  wr i t i ng deci s i ons about  
t hi s subj ect .   But  t hat ' s  what  a Wi sconsi n j udge coul d do wi t h 
t he same aut hor i t i es t hat  she used.   I n ot her  wor ds al l  of  t he 
f eder al  l aw on t hi s i s  per suasi ve aut hor i t y i n our  cour t s so we 
al r eady have t he t ool s.   Addi ng t hi s ext r a l anguage we di d not  
t hi nk was necessar y at  t hi s poi nt ,  i n f act ,  we t hought  i t  was 
k i nd of  conf i ni ng gi ven t he f act  t hat  as t i me goes on,  i t  may be 
t hat  6 of  t hose f act or s ar en' t  necessar y,  i t  may come down t o 2 
and over  t he cour se of  t i me some of  t hose wi l l  dr op out .   So we 
t hought  why shackl e our sel ves t o somet hi ng we do not  need gi ven 
t he t ool s t hat  we have.  
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LETTER FROM JUDGE SANKOVI TZ EXPLAI NI NG REASONI NG OF JUDI CI AL 
COUNCI L' S PROPOSED RULES 

 
 
 
 
 January 11, 2010 
 
 
 
 
Wisconsin Supreme Court 
16 East State Capitol 
PO Box 1688 
Madison, WI 53701-1688 
 

Re: Petition No. 09-01 
Proposed Amendments to Wisconsin Statutes 802.10, 804.08, 804.09, 
804.14 and 805.07 (Electronic Discovery) 

 
 
Dear Justices: 
 
 As the hearing on the e-discovery civil procedure amendments approaches, five questions 
have emerged that deserve commentary beyond what is provided in the Judicial Council petition.   
After speaking with some of my colleagues on the subcommittee of the Judicial Council that 
studied and drafted the proposed amendments, I thought it might expedite your review of the 
Judicial Council petition if I submitted some additional comments in writing before the hearing. 
 
 
 Five Questions about the Proposed Electronic Discovery Amendments 
 

�  Since we are borrowing some of the Federal Rules of Civil Procedure concerning 
electronic discovery, why not borrow the rest of them as well? 

 
�  Why not require parties to meet and confer about electronic discovery before the 

scheduling conference, and mandate that circuit courts address the issue as early 
as possible in litigation? 

 
�  Why not borrow the rule that seems to protect parties against inadvertent 

disclosure of privileged information, the so-called “clawback”  rule?  
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�  Why not borrow the rule that empowers the trial judge to appoint a special master 
to handle electronic discovery disputes? 

 
�  Why not include commentary along with the published rules that specifies certain 

factors that might justify shifting the cost of retrieving ESI to the party that 
requests it?  

 
 
 1. Why not adopt all of the federal rules concerning electronic discovery? 
 
 Not all of the federal rules concerning electronic discovery are a good fit with our current 
caseloads and practices in Wisconsin.  As will be spelled out in detail in the answers to the other 
questions, a number of the federal electronic discovery rules are unnecessary in Wisconsin.  
Some would unnecessarily increase the costs of litigation. 
 
 In proposing the amendments set forth in the petition, the Judicial Council took a 
conservative approach, deciding to err on the side of fewer rules rather than more rules, for three 
principal reasons:   
 
 First, our courts have yet to see many cases involving electronic discovery.  Only a 
handful of judges report having had to decide electronic discovery disputes.  The Judicial 
Council is proposing these rules in order to stay ahead of the curve in this emerging area of the 
law.  But in most cases these rules are not needed yet.  Electronic discovery is expensive and 
warranted mainly in cases in which large numbers of documents or electronic communications 
are at issue.  That simply isn’ t the case in the mortgage foreclosure, automobile accident and 
contract enforcement cases that dominate our civil caseloads.  If and when electronic discovery 
becomes more routine in our courts, and if and when circuit courts confront greater challenges 
managing these cases, then we might consider adopting the full panoply of procedures that 
parties must follow in the more complex cases that tend to be filed in federal courts rather than 
state courts. 
 
 Second, many federal procedures concerning electronic discovery are embedded in more 
rigorous procedures, such as mandatory discovery and court-supervised discovery planning, that 
are not yet part of Wisconsin procedure, and in our opinion are not yet necessary to efficiently 
manage cases in our courts.  Those who would have the court adopt the federal meet-and-confer 
requirement, for example, may not be considering the toll it would take on litigants in the vast 
majority of cases in which neither party initiates electronic discovery. 
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 Third, our sense is that customs and practices in this field are still evolving.  With time, 
we may see protocols develop that will obviate the need for certain rules.  For example, if 
custom clawback agreements become standard practice, there might not be a need for the court to 
impose a generic clawback rule.13 
 
 

Why not adopt the federal requirement of an electronic discovery meet-and-confer in 
every case, and mandate that the circuit court address electronic discovery at every 
scheduling conference? 

 
 If electronic discovery was routine in most cases, an across-the-board meet-and-confer 
requirement like Fed. R. Civ. P. 26(f) might make sense.  But as things stand currently in 
Wisconsin, electronic discovery is not deployed in many cases at all.  Thus, adopting a 
requirement like that contained in Rule 26(f) would impose significant added burdens on 
litigants while yielding little benefit.  If new trends emerge and electronic discovery is pursued in 
more cases, then it will be time to discuss this proposal. 
 
 
 Why not adopt a clawback rule?   
 
 At this stage in Wisconsin’s experience with electronic discovery, the clawback provision 
of Fed. R. Civ. P. 26(b)(5)(B) is unnecessary and potentially unwise.  The absence of such a rule 
does not prevent parties from negotiating a clawback arrangement of their own, which, in fact, is 
a standard practice in this field.  What’s more, parties can customize the details of the procedure 
they intend to follow to fit their needs better than a generic rule might.  
 
 Adopting such a rule in Wisconsin might be interpreted as resolving a question that 
currently remains open under Wisconsin law – the extent to which an inadvertent disclosure of 
privileged information works as a waiver of the privilege.  The court left that question open in 
Harold Sampson Children’s Trust v. Linda Gale Sampson 1979 Trust, 2004 WI 57, 271 Wis. 2d 
610.  In footnotes 15 and 16, the court discussed the various  
approaches that might be taken, from strict to lenient, but the case did not require the court to 
decide the issue. Because this issue has not been resolved, adopting a clawback rule is either 
premature or a fait accompli, or both. 

                                                 
13 I should acknowledge that some commentators prefer that our amendments not mimic the federal rules in the first 
place.  These commentators believe that there is room for improvement in the language and substance of the federal 
rules, and that the federal rules fail to address important issues.  I do not necessarily disagree with their ambitions or 
proposed solutions.  However, in view of the limited need in Wisconsin for electronic discovery rules at the current 
time, there is more to be gained from uniformity with those parts of the federal rules that are recommended by the 
Judicial Council than in Wisconsin setting out on its own with a set of new electronic discover rules unique to 
Wisconsin.  
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 Indeed, many advocates of a clawback provision also ask the Court to adopt Fed. R. Evid. 
502, which was adopted as a response to the problem of inadvertent disclosure.  The Judicial 
Council is currently studying Rule 502 and whether to recommend any changes to Wisconsin’s 
evidence rules along the same lines. 
 
 Finally, it should be noted that the clawback language in Rule 26(b)(5)(B) applies to all 
information produced in discovery, not just ESI.  A broad rule like this isn’ t justified.  The 
volume and expense considerations that make a proposal like this tempting for ESI discovery do 
not apply to other kinds of discovery, for example, answers in a deposition or interrogatory 
answers or even documents produced in low volume (which is more typical of cases filed in the 
circuit courts).   
 
 

Why not adopt a rule that empowers the circuit court to appoint a special master to 
handle electronic discovery disputes? 

 
 While I agree with the sentiment – in complex disputes, an attorney or other expert well-
versed in technology can help the parties resolve their electronic discovery disputes more 
confidently and efficiently than most circuit judges – I don’ t think more rules are necessary.  
Circuit courts already have the authority under WIS. STAT. § 805.06 to appoint a special master.  
Also, circuit courts are authorized to consider such a measure by WIS. STAT. § 802.10(3)(j), 
which counsels circuit judges at the schedule conference to consider “ [t]he need for adopting 
special procedures for managing potentially difficult or protracted actions that may involve 
complex issues, multiple parties, difficult legal questions or unusual proof problems.”  
 
 True, WIS. STAT. § 805.06 is a little dowdy and could use a makeover along the lines of 
the more state-of-the-art Fed. R. Civ. P. 53.  But doing so on the impetus of managing electronic 
discovery disputes would focus the revisions too narrowly. 
 
 Some have suggested that the Court include somewhere in the amended rules an explicit 
reference to special masters, to serve as a reminder to circuit judges of this option.  In my 
opinion, a reminder is unnecessary.  Electronic discovery is a topic taught in judicial education, 
and the special master option is stressed as a part of that teaching.  Furthermore, lawyers working 
in this field are primed to ask for a special master even if the court does not appoint one on its 
own initiative.  And in my experience they are prepared to suggest well-qualified and 
reasonably-priced candidates.  It has been my experience that when trial judges in Wisconsin are 
confronted with a complex technology question they do not resist a reasonable request for a 
special master.  Although the appointment of a special master is relatively rare, this has more to 
do with how infrequently the cases require such an appointment than with any reluctance or lack 
of awareness on the part of the judge. 
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Why not make the rules and the commentary more specific about “ cost-shifting” ?  
 
 Some have questioned why the Judicial Council did not recommend the adoption of Rule 
26(b)(2)(B), which provides:  
 

Specific Limitations on Electronically Stored Information.   A 
party need not provide discovery of electronically stored 
information from sources that the party identifies as not reasonably 
accessible because of undue burden or cost. 

 
In addition, they question why the Judicial Council did not recommend the adoption of 
comments like those published with this “ reasonably accessible”  limitation.  The Advisory 
Committee comments to Fed. R. Civ. P. 26(b)(2)(B) specify six factors a court should consider 
in determining whether to shift the cost of retrieving ESI to the party who requests the ESI rather 
than, as is the norm, the party who must produce the ESI.  The six factors are drawn from a list 
of seven factors devised by the trial court in one of the most well-known cases in the electronic 
discovery field, Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 322 (S.D.N.Y. 2003). 
 
 The additional specificity is not necessary, for three reasons.  First, our civil procedure 
rules already empower the court to protect a party from “undue burden or expense,”  WIS. STAT. § 
804.01(3)(a), and to order that “discovery may be had only on specified terms and conditions,”  
WIS. STAT. § 804.01(3)(a)2.  The thrust of the federal rule is to avoiding “undue burden or cost”  
and that is explicitly captured in our existing rule. 
 
 Second, Wisconsin’s higher courts have already addressed the issue of cost shifting in a 
way that is consistent with the approach taken currently in electronic discovery disputes.  In 
Vincent & Vincent, Inc. v. Spacek, 102 Wis. 2d 266 (Ct. App. 1981), the court authorized the 
circuit court to shift to the requesting party the responding party’s cost of responding to a 
burdensome discovery request.  The court found a “prohibitive disparity”  between the amount in 
dispute, $2,200, and the $10,000 cost of complying with the discovery request (the discovery 
request required Ford Motor Co. to gather complaints from around the country about “any claim 
or complaint made against Ford between 1974 and 1979 based on a defect in engine valves, 
heads, or pistons in all Ford motor vehicles” ).    
 
 Third, decisions of federal courts in electronic discovery cases may be considered 
persuasive authority in Wisconsin courts, and there is little reason to doubt that if a party needs 
to rely on the widely-followed Zubulake factors to make its case, Wisconsin judges will be 
willing to listen, whether or not those factors are enshrined in a comment to civil procedure rules.  
Nor, in my opinion, is an official comment necessary to alert practitioners to these well-known 
and widely-applied factors.  
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 Consistent with the conservative approach taken elsewhere in these amendments, I would 
recommend against adopting the language or commentary of Rule 26(b)(2)(B). 
 
 
 Conclusion 
 
 Thank you for the opportunity to supply this additional information.  I look forward to 
answering additional questions you may have at the hearing on the Judicial Council’s petition.     
 
       Sincerely, 
 
 
 
       Richard J. Sankovitz 
       Circuit Court Judge 
 
cc:   April Southwick 
 Hon. Edward Leineweber  
 Prof. Jay Grenig 
 William Gleisner 
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APRI L 28,  2010 — OPEN ADMI NI STRATI VE CONFERENCE SCHEDULI NG 

ANOTHER HEARI NG I N FALL 2010 ON E- DI SCOVERY PROPOSAL ADOPTED  
 

 

Wi sconsi n Eye 
Apr i l  28,  2010:  Open admi ni st r at i ve conf er ence on Rul e pet i t i on 
09- 01 El ect r oni c Di scover y 
 
 
04. 28. 10 |  Wi sconsi n Supr eme Cour t  Open Admi ni st r at i ve 
Conf er ence 
 
 
Conf er ence r econvened f ol l owi ng a br eak;  cour t  sessi on begi ns at  
4: 15 on v i deo wi t h di scussi on of  LRB t i me l i ne f or  st at ut or y 
changes.  
 
4: 15  
 
C. J.  Abr ahamson:   We t ook a br eak.  We ar e back,  i t  i s  3: 45.   
Ther esa wi l l  r epor t  on when we can get  t hi s,  i f  adopt ed,  809. 01 
i n t he st at ut e books.  
 
Owens:   LRB,  obv i ousl y,  al ways ver y accommodat i ng;  however ,  t hey 
woul d pr ef er  t o have i t  bef or e t he begi nni ng of  next  t er m.   They 
do r evi ew t hei r  st at ut e books over  t he summer .  The begi nni ng of  
Sept ember  woul d be t he ul t i mat e end of  t hei r  r evi ew per i od,  and 
so even i f  we l ooked at  somet hi ng t he f i r st  week or  second week 
of  Sept ember ,  t hey coul d not  guar ant ee i t  woul d make i t ,  
especi al l y  i n l i ght  of  t he ext ensi ve Judi c i al  Counci l  not es t hat  
ar e bei ng pr oposed.   
 
5: 10 
J.  Cr ooks:   The ot her  t hi ng we mi ght  consi der  Davi d i n r egar d t o 
your  concer n,  i s  t hat  peopl e have had an oppor t uni t y t o r espond.  
Thi s was sent  out  how many weeks ago? 
 
Owens:   We sent  out  t wo i nput  l et t er s wi t h t he i ni t i al  pet i t i on 
and wi t h t he amended pet i t i on.   
 
J .  Cr ooks:   The amended pet i t i on has been out  how l ong? A coupl e 
weeks? Or  a mont h? 
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Owens:   Let  me j ust  see .  .  .  The pet i t i on [ amended]  was f i l ed 
wi t h t he cour t  on Mar ch 19,  i t  was aut omat i cal l y  put  up on t he 
cour t ' s  Web si t e.   We sent  out  an i nput  l et t er  on Apr i l  13.  
 
J.  Cr ooks:   The onl y r esponse you have,  as I  under st and i t ,  i s  
f r om John Mi t by and hi s ot her  par t ner .  
 
Owens:   Whi ch,  r eal l y ,  I  mean,  t hey came and t hey spoke and t hey 
sai d t he onl y t hi ng t hey f ound pr obl emat i c was t hat  t he c l ause 
t hat  t hey meet  and conf er  was not  mandat or y but  t hey di d not  
t ake i ssue wi t h any of  t he ot her  r ul es.   
 
 
 
6: 10 
J.  Zi egl er :   The t i mi ng of  i t  has t o be ear l y,  r i ght ?  The meet  
and conf er ?  Because ot her wi se i t ' s  pr et t y usel ess i f  you 
al l owed di scover y t o st ar t .   
 
Owens:   The f eder al  r ul e has 21 days,  but  t hat ' s  wher e at  l east  
Judi c i al  Counci l  want ed t o come and say OK you want ed us t o t ake 
a second l ook at  meet  and conf er ,  her e' s a r ul e t hat  we t hi nk 
get s us,  i t  i s  my i nt er pr et at i on,  t hat  get s us goi ng,  get s t he 
at t or neys i n t he mode of  doi ng i t ,  but  doesn' t  go t o t he ext ent  
of  doi ng meet  and conf er .  
 
6: 43 
J.  Zi egl er :   I f  t he t abl e i s l eani ng t owar d passi ng somet hi ng I  
woul d st i l l  r espect i vel y r equest  t hat  we consi der  t hat  i f  any 
par t y r equest s,  t hen i t  shal l  occur  unl ess i t ' s  excused by a 
j udge,  and t hat  i t  occur  bef or e di scover y commences.   Ot her wi se 
i t  i s  a way t o cr eat e havoc i n t hat  case.  
 
C. J.  Abr ahamson:   Annet t e,  i f  we coul d j ust  hol d f or  one mi nut e 
because what  I  want  t o do,  i f  I  can,  i s  deci de i f  t he cour t  
want s t o go ahead and consi der  t hese or  doesn' t .  What  I  hear  
f r om Pat  Roggensack i s t hat  she woul d pr ef er  t o j ust  st op,  put  
i t  on a new .  .  .  get  hear i ngs,  or  do somet hi ng.   What  I  hear  
f r om Dave Pr osser  and maybe Pat  Cr ooks i s adopt ,  have i t  be open 
f or  modi f i cat i on.   My pr oposal ,  i f  t he l at t er  shoul d succeed,  I  
woul d ask i f  anyone want s changes now and t hat ' s  wher e Annet t e' s 
pr oposal  woul d come i n.   But  I  don' t  want  t o st ar t  di scussi ng 
t hat  unt i l  we set t l e out  whet her  we ar e goi ng t o do somet hi ng 
wi t h t hi s now or  not .  
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J.  Zi egl er :   That ' s why I  pr ef aced i t  wi t h i f  t hat ' s  t he way t he 
t i de i s r ol l i ng,  t hen bef or e i t  r ol l s  out  I  want  t o ser i ousl y 
consi der  t hat .  
 
C. J.  Abr ahamson:   And t her e may be ot her  t hi ngs t hat  peopl e want  
t o change at  t he t abl e.   But  bef or e we get  i nt o t hat  di scussi on,  
i f  I  can hol d you,  I  j ust  woul d l i ke t o put  i t  t o who want s t o,  
i n ef f ect ,  j ust  not  deal  wi t h i t  now.  
 
8: 45 
J.  Cr ooks:   I  woul d put  i t  t he ot her  way.   I  woul d make a mot i on 
t hat  we pr oceed t o adopt  t hi s as Davi d suggest ed i n pr i nci pl e 
and we t hen consi der  any amendment s bei ng of f er ed now and t hat  
we pr oceed so t hat  hopef ul l y  so t hi s can make t he books.  That ' s 
my mot i on.  
 
C. J.  Abr ahamson:   Wi t h or  wi t hout  anot her  hear i ng? 
 
9: 08 
J.  Cr ooks:   Ri ght .  
 
C. J.  Abr ahamson:   I  shoul d t el l  you t hat  Apr i l  i s  goi ng t o be 
t al k i ng about  t hese pr oposal s at  t he bar  meet i ng i n a week and 
hal f  or  t wo weeks,  I  guess i t ' s a week,  and we coul d ask her  t o 
pi ck up any suggest i ons she has whi ch mi ght  f i t  wi t h what  you 
sai d and t hey coul d ei t her  wr i t e i t  up,  et c 
 
J.  Roggensack:   I  am par t  of  t he St at e Bar  pr esent at i on on 
el ect r oni c di scover y next  week,  so .  .  .     
 
C. J.  Abr ahamson:   Good,  bot h of  you can do t hat  i f  t hi s passes.   
Any second t o Pat  Cr ooks'  mot i on? 
 
9: 45 
J.  Pr osser :   We adopt  i t  i n pr i nci pl e,  t hat ' s  your  mot i on? 
 
J.  Cr ooks:   Yes,  I  t r i ed t o t r ack you what  you wer e pr oposi ng 
bef or e.  
 
J.  Pr osser :   I  r eal l y  don' t  have any par t i cul ar  pr obl em wi t h 
t hat  mot i on,  except  I  f or  one woul d f eel  t ot al l y  i ncompet ent  
about  dr af t i ng at  t he t abl e.   
 
C. J.  Abr ahamson:   But  we ar e not  up t o dr af t i ng at  t he t abl e but  
when i t  comes i f  somebody want s t o change di scr et i onar y t o 
mandat or y or  some si mi l ar  t hi ng t hen you have t o deci de whet her  
you ar e goi ng t o do t hat  or  j ust  st i ck wi t h t hi s f or  t he moment .  
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But  I  do not  want  t o shut  anyone out  who has a ver y good i dea 
t hat  t he maj or i t y mi ght  t ake.  
 
10: 45 
J.  Cr ooks:   Davi d,  i f  you woul d l i ke t o f ol l ow what  was 
di scussed ear l i er  and have a r evi ew of  t hi s wi t hi n a coupl e of  
year s,  t hat ' s  f i ne wi t h me t oo.   I f  we -  
 
C. J.  Abr ahamson:   Or  even i n t he f al l .  
 
J .  Cr ooks:   Sur e.  
 
11: 00 
J.  Pr osser :   I  t hi nk I  woul d want  you,  wel l ,  I  don' t  know 
anyt hi ng about  t hi s subj ect .  I  woul d r eal l y  l i ke al most ,  wel l  
l i t er al l y  what  I  pr oposed,  I  woul d want  t o put  i t  up once mor e 
t o l et  t he publ i c i n on i t .   I ' d l i ke,  i n ef f ect  .  .  .   i f  al l  
t hi ngs wer e equal ,  I  woul d pr obabl y be wi t h Pat  Roggensack,  but  
I  don' t  t hi nk al l  t hi ngs ar e equal ,  and I  t hi nk t he best  
al t er nat i ve of  t hat  i s  t o adopt  what  we have but  gi ve peopl e a 
second shot  at  i t  at  t he ear l i est  r easonabl e oppor t uni t y,  and 
t hat ' s  not  goi ng t o come unt i l  t he f al l .  And unl ess we coul d 
adopt  a meet  and conf er  pr ovi s i on r i ght  now,  whi ch I  woul d be 
f or  .  .  .   
 
J .  Roggensack:   The pr obl em wi t h adopt i ng t hi ngs i n pr i nci pl e i s  
when we ar e doi ng t he r ul es of  c i v i l  pr ocedur e f or  e- di scover y,  
t he devi l  i s  i n t he det ai l s .  So t hat  we need e- di scover y r ul es 
f or  e- di scover y,  I  100% coul d go al ong wi t h t hat .   We do need 
t hem.   The pr obl em i s,  I  t hi nk,  you' r e sayi ng you don' t  know 
enough about  t hi s,  Just i ce Cr ooks doesn' t  know enough about  
t hi s,  yet  we ar e pr oposi ng t o adopt  r ul es t hat  have qui t e a l ot  
of  det ai l s .   
 
C. J.  Abr ahamson:   What  ar e t he det ai l s? 
 
J.  Roggensack:   We woul d never  deci de a case t hi s way wi t hout  
knowi ng t he i mpact  of  what  we ar e doi ng.  
 
J.  Cr ooks:   We ar e r el y i ng on t he peopl e t hat  ar e exper t s i n t he 
ar ea.   Thi s di d go back t o t he Judi c i al  Counci l ,  t hey di d 
conf er ,  t hey di d l ook at  al l  of  t hi s when t hey made t hi s  
pr oposal .  So I  am comf or t abl e,  I  guess,  r el y i ng on peopl e who 
seem t o know what  t hey ar e t al k i ng about .   So maybe I  shoul d not  
have made t he mot i on i n t er ms of  " i n pr i nci pl e, "  l et ' s  adopt  i t  
subj ect  t o change.  
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J.  Pr osser :   That ' s what  I  t hought ,  r eal l y ,  t hat  you wer e doi ng.  
 
13: 00  
J.  Cr ooks:   Yes.   When I  was say i ng " i n pr i nci pl e"  I  was t r y i ng 
t o l eave t he door  open f or  i f  Annet t e want ed t o make a mot i on 
t hat  i t  be mandat or y i n t he meet  and conf er  pr ovi s i ons,  I  am not  
opposed t o t hat ,  f r ankl y,  but  t hat ' s  not  what ' s i n i t  now.  So my 
mot i on i s,  l et ' s  adopt  t hese,  but  be wi l l i ng t o hear  mot i ons i n 
r egar d t o amendment .  
 
J.  Roggensack:   Annet t e,  do you have a mot i on t hat  you want  t o 
make? 
 
C. J.  Abr ahamson:   Just  a mi nut e,  j ust  a mi nut e,  j ust  a mi nut e.  
 
J.  Zi egl er :   No because my mot i on i s pr emi sed on t he i dea t hat  
i f  t hi s i s  set  t o sai l  t hen bef or e i t  l eaves t he por t  t hen I  
woul d ser i ousl y l i ke t hat  one modi f i cat i on.   So i f  i t ' s  not  
sai l i ng,  t hen I  am not  wor r i ed about  i t .  
 
13: 48 
J.  Gabl eman:   Pr esumabl y i f  we have anot her  publ i c hear i ng on 
i t ,  we' d have anot her  open conf er ence t o di scuss what  we hear d 
t hat  day.  So I  wonder  what  t he benef i t  i s  of  sayi ng,  wel l ,  we 
goi ng t o adopt  i t  i n pr i nci pl e,  i f  we ar e j ust  goi ng t o go 
t hr ough t he pr ocess of  hear i ng f r om al l  i nt er est ed par t i es and 
t hen s i t t i ng ar ound t hi s same t abl e t al k i ng about  t he det ai l s .   
I  t hi nk t hat  Pat  Roggensack sounds a ver y good not e of  caut i on 
and I  l i ke Davi d' s i dea of  havi ng one f i nal  oppor t uni t y f or  
peopl e t o add t hei r  comment s.   And i f  we ar e goi ng t o do t hat ,  I  
wonder  i f  i t  i sn' t  j ust  enough t o say,  one mor e hear i ng,  one 
mor e conf er ence,  and t hat ' s  i t ,  as opposed t o r ushi ng i nt o 
somet hi ng.   And I ' l l  be candi d t oo,  t hat  sever al  of  us her e,  i f  
not  most  or  al l  of  us,  do not  have,  have l ess t han a 
compr ehensi ve under st andi ng of  al l  of  t he det ai l s  of  t hi s 
pr ovi s i on,  I  t hi nk t o put  i t  gent l y.  
 
14: 46 
C. J.  Abr ahamson:   I  guess t hat  I  woul d say t hat  t he di f f er ence 
bet ween your  suggest i on and Pat  Cr ooks/ Dave Pr osser  one i s at  a 
hear i ng,  i t  wi l l  f ocus on par t i cul ar  pr obl ems,  not  gener al .  So 
i f  t hey ar e most l y accept abl e,  f i ne,  i f  i t  f ocuses i n on 
mandat or y ver sus di scr et i onar y or  some ot her  i ssue i t  wi l l  be 
f ocused,  i t  wi l l  not  be al l  of  i t .   I  cannot  bel i eve someone 
wi l l  come i n on al l  of  i t .  So t hat ' s  what  I  t hi nk but  I  can 
under st and your  -  
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J.  Gabl eman:   Si nce i t  was Davi d' s suggest i on I  woul d l i ke t o 
hear  f r om hi m as t o i f  he t hi nks t hat  sui t s t he concer n t hat  he 
expr essed by put t i ng t hat  pr oposal  f or war d.   I  guess does t hat ,  
how does t hat  f i t  i n wi t h your  i dea?  
 
J.  Zi egl er :   But  as a pr act i cal  mat t er  what  r ul es ar e goi ng t o 
be publ i shed,  what  r ul es ar e goi ng t o be r eady t o r ol l ?  I  mean,  
i t  wi l l  be t hi s set  of  r ul es.   You' r e bl essi ng t hi s.  I  mean,  
know what  you ar e doi ng because you ar e ei t her  bl essi ng t hi s or  
you ar e not ,  or  t hi s wi t h a modi f i cat i on t oday,  or  not .   I f  
t her e i s anot her  hear i ng t hat  does not  necessar i l y  change t hi s,  
I  don' t  t hi nk,  r i ght ,  wi t h t he publ i cat i on i ssue? 
 
Owens:   Ri ght .  I  mean,  t her e woul d be a di scl ai mer .   I  al so 
not e,  you onl y had 3 appear ances at  t he l ast  publ i c hear i ng.  
 
J.  Br adl ey:   At  t he l ast  publ i c hear i ng?  Whi ch one? 
 
Owens:   Ri ght ,  Januar y 21st .  
 
Owens:   We had 4 pr esent er s.  
 
C. J.  Abr ahamson:   Al l  f avor i ng i t ? 
 
Owens:   Yes,  obvi ousl y i n suppor t .   And t hen we had at t or ney 
Fol ey,  at t or ney Edwar ds,  at t or ney Ol son.   At  l east  t hat ' s  what  
i s  on t he t yped agenda.   
 
C. J.  Abr ahamson:   That ' s r i ght .  
 
J .  Roggensack:   I  know t hat  we hear d f r om t wo mor e.   Wer e al l  
t he ones t hat  spoke,  t hat  wer e at t or neys i n pr act i ce,  i n f avor  
of  i t ,  except  f or  John Mi t by and hi s par t ner ,  or  wer e some of  
t hose ot her  f ol ks opposed t o i t  as wel l ?  
 
Owens:   Wel l ,  at t or ney Fol ey obvi ousl y does a l ot  of  e-
di scover y,  and he br ought  out  some of  t he di f f er ences bet ween 
t he f eder al  r ul es.  He,  per haps,  woul d have gone a l i t t l e bi t  
f ar t her  t hat  Judi c i al  Counci l  di d i n t hi s i nst ance.   But  I  t hi nk 
wi t h r egar ds t o Mr .  Edwar ds,  he' s wi t h at t or ney Mi t by and 
at t or ney Modl ,  and t hey have now come back and sai d i t s  j ust  t he 
meet  and conf er ,  but  we do not  have any i ssues wi t h anyt hi ng 
el se.   At t or ney Ol son f r om ONLAW Tr i al  Technol ogi es,  I ' d have t o 
l ook at  my not es t o see,  but  I  t hi nk t he pur pose i n anot her  
publ i c hear i ng i s t he cour t  woul d need t o def i ne what  t hey ar e 
seeki ng.   
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J.  Br adl ey:   You r ecal l  t hi s was f i l ed Apr i l  2009,  and Januar y 
21,  2010 we had a hear i ng and asked f or  i nput  and we had t hen 
t oget her  al l  of  t hese r esponses,  i ncl udi ng of  cour se a St at e Bar  
r esponse,  but  i n addi t i on,  i n t he cover  memo dat ed Januar y 11,  
2010,  set t i ng f or t h al l  t he r esponses,  t her e ar e 19 ent r i es.  I  
t ake t hat  back.   Ther e wer e a number  of  r esponses,  t hat  i s  t he 
wr ong number ,  and i nf or mat i on t hat  has been pr ovi ded.   We had 
t he hear i ng.  We sai d,  t ake a l ook at  t hi ngs t hat  we made a 
mot i on f or  t hem t o t ake a l ook at ,  t hey di d,  t hey came back.   I t  
seems t o me t hat  i f  we put  t hi s of f ,  i t  i s  not  a good way t o 
pr oceed.   I  don' t  know what  mor e we ar e goi ng t o f i nd out  by 
set t i ng anot her  hear i ng and get t i ng anot her  19 ent r i es and 
peopl e t est i f y i ng.   Never t hel ess,  cer t ai nl y,  t her e ar e peopl e on 
t he cour t  t hat  ar e uncomf or t abl e wi t h i t .  That  has t o be 
di scussed and we have t o r esol ve t hose i ssues.  Ther e' s no doubt  
about  t hat  i n my mi nd,  but  I  j ust  hat e t o put  t hi s of f  agai n.   
I t  woul d have been f r esher  i n our  mi nds,  of  cour se,  on Januar y 
21st ,  i t ' s  not  as f r esh now.   I f  we woul d schedul e t hi s f or  
Oct ober  and we woul dn' t  deci de on i t ,  t hen i t  won' t  be f r esh 
next  November  when we get  t o i t .   So I  am i n f avor  of  t he i dea 
of  passi ng i t  as pr esent ed subj ect  t o amendment s,  and t hen we 
t al k about  what  t he pr obl em i s and amend i t  or  not  amend i t  now 
or  i f  you want  some t ar get ed t hi ngs,  but  j ust  k i nd of  l et t i ng i t  
l ay f al l ow i sn' t  wi t hout  .  .  .  .  
 
19: 55 
J.  Roggensack:   My r ecol l ect i on,  and I  di dn' t  br i ng i t  i n and I  
di dn' t  go back and r ead i t ,  but  my r ecol l ect i on of  what  at t or ney 
Fol ey pr ovi ded,  as wel l  as t est i f y i ng,  was a ver y ext ensi ve 
document  wher e he had si gni f i cant  pr obl ems wi t h what  was bei ng 
pr oposed f or  e- di scover y.   I  don' t  have i t  wi t h me,  so I  don' t  
know i f  my r ecol l ect i on i s r i ght ,  but  I  t hought  he pr ovi ded 
ext ensi ve wr i t t en mat er i al s about  i t  -  
 
C. J.  Abr ahamson:   Ther e wer e peopl e who want ed t he r ul e t o go 
much f ur t her  wi t h much mor e det ai l  and r equi r ement s,  want ed us 
t o adopt  a number  of  t he r ecommendat i ons t hat  come out  of  
Sedona,  et c. ,  and t hey t hought  t hi s di d not  go f ar  enough.   I  
don' t  r emember  peopl e obj ect i ng t o us doi ng anyt hi ng.   
 
J .  Roggensack:   No.  He di d not  obj ect  t o our  doi ng anyt hi ng,  he 
had pr obl ems wi t h what  was pr oposed.   
 
C. J.  Abr ahamson:   He want ed t o go f ar t her .   
 
J .  Br adl ey:   He sai d I  am agai nst  cost - shi f t i ng,  c l aw back and 
pr i v i l ege.   
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C. J.  Abr ahamson:   And we ar e not  doi ng anyt hi ng on c l aw back,  
cost - shi f t i ng,  or  pr i v i l ege.  
 
J.  Br adl ey:   And he al so sai d you have t o r esol ve quest i ons l ef t  
unanswer ed i n Sampson,  whi ch I  don' t  have on t he t i p of  my 
t ongue.  Those wer e t he maj or ,  at  l east  i n hi s t est i mony and my 
not es,  but  I  know as Pat  Roggensack sai d he di d advi se .  .  .  .  
 
21: 20 
C. J.  Abr ahamson:   Thi s does not  t ouch a number  of  ver y t ough 
i ssues.  I t  does not .   We vi ewed i t  as an ongoi ng pr ocess,  and we 
di dn' t  want  t o go i nt o t hese.   Now,  I  have a mot i on,  whi ch I  
wi l l  say says adopt  t hi s,  have a second shot  at  i t  i n t he f al l  -  
 
J .  Zi egl er :   Not  t oday? 
 
C. J.  Abr ahamson:   Par don me?  
 
J.  Zi egl er :   No possi bi l i t y  of  -  
 
C. J.  Abr ahamson:   Yes,  I  am not  cr ossi ng out  changes l at er  but  
at  l east ,  t hi s has set  sai l  i f  you pr ef er  t hat  l anguage.   We set  
sai l  wi t h what  we got ,  we ask f or  a hear i ng i n Sept ember ,  i f  i t  
has t o be modi f i ed i t ' l l  be modi f i ed.  Sept ember  or  Oct ober ,  I  
don' t  want  t o bi nd t he cour t .  
 
J .  Cr ooks:   But  we' l l  consi der  amendment s t oday.  
 
C. J.  Abr ahamson:   But  we' r e goi ng t o consi der  amendment s t oday,  
but  I  don' t  want  t o consi der  amendment s t oday unt i l  we ar e 
sayi ng we ar e goi ng t o do t hat ,  OK.   Does anyone el se want  t o 
speak t o t hat  mot i on?      
 
J .  Cr ooks:   We st i l l  need a second,  Chi ef .  
 
J .  Br adl ey:   I ' l l  second i t .  
 
C. J.  Abr ahamson:   I  f i gur ed bet ween you and Dave i t  was,  i t  
doesn' t  mat t er .   
 
C. J.  Abr ahamson:   Any ot her  di scussi on?  OK.   Those i n f avor  of  
t he mot i on r ai se your  hand.   We ar e set  sai l .  4 t o 3,  
Abr ahamson,  Br adl ey,  Cr ooks and Pr osser .    
 
C. J.  Abr ahamson:   Those opposed.   Roggensack,  Zi egl er  and 
Gabl eman.   
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C. J.  Abr ahamson:   So we ar e sai l i ng.   Now,  anyone want  a change? 
And t el l  us what  pr ovi s i on we ar e t al k i ng about .  
  
J .  Zi egl er :   Al l  r i ght .  I  t hi nk i t  f al l s  under  804. 01( 4m) ,  t he 
Di scover y Conf er ence pr ovi s i on.  Under  t he amended pet i t i on of  
t he Wi sconsi n Judi c i al  Counci l ,  Mar ch 19,  2010 submi ssi on,  page 
2,  bot t om r oughl y one- t hi r d,  wher e i t  di scusses sect i on t wo,  
804. 01( 4m) .  
 
C. J.  Abr ahamson:   I f  you want  t o l ook at  t he pr oposed or der ,  i t  
i s  at  page 2 under  t ab 6.  
 
C. J.  Abr ahamson:   What  i s  i t ,  a,  b,  c,  or  d? 
 
J.  Zi egl er :   Wel l ,  i f  you r ead t he i nt r oduct or y l anguage,  I  
t hi nk t hat  i s  what  t hey deem t o be t he meet  and conf er ,  so i t  i s  
none of  what  you j ust  suggest ed.   I t  says,  " At  any t i me af t er  
commencement  of  an act i on,  on t he cour t ' s  own mot i on or  t he 
mot i on of  a par t y,  t he cour t  may or der  t he par t i es t o conf er  by 
any appr opr i at e means,  i ncl udi ng i n per son,  r egar di ng .  .  .  "  
and t hat ' s  t he e- di scover y st uf f .   That ' s t he meet  and conf er ,  
i t  s t r i kes me.   The pr obl em I  have wi t h t hat  i s  i f  you ar e goi ng 
t o have a expensi ve,  t i me- consumi ng e- di scover y case,  you don' t  
want  t o wai t  unt i l  e- di scover y has commenced bef or e you meet  and 
conf er .   I  suppose i n t he i nst ance wher e par t i es  know t her e i s  
goi ng t o be e- di scover y and t hey f i l e a mot i on and t he mot i on 
can be hear d bef or e somebody ser ves someone wi t h e- di scover y,  
t hi s mi ght  be usef ul ,  but  i t  al so mi ght  not  be,  because t he t i me 
l i mi t s f or  e- di scover y wi l l  s t ar t  t i ck i ng as soon as i t s  ser ved.   
So f or  t he per son who want s t o meet  and conf er  about  how e-
di scover y wi l l  be conduct ed t hey wi l l  be subj ect  t o t i me l i mi t s 
t hat  wi l l  s t ar t  t i ck i ng,  whet her  t he cour t  can get  t hem on t he 
cal endar ,  whet her  al l  t he at t or neys can get  t her e,  whet her  t hey 
can be hear d,  whet her  t he mot i on can be deci ded,  and I  t hi nk 
of t en t i mes t he t i me per i od f or  answer i ng t he e- di scover y wi l l  
concl ude bef or e t hat  i s  al l  deci ded by a cour t .   So i ni t i al l y ,  I  
was t hi nki ng,  boy,  i f  any par t y r equest s t hen i t  shoul d occur  
unl ess a j udge excuses.   But  t hen I  was t hi nki ng,  wel l ,  unl ess a 
par t y knows i t ' s  an e- di scover y case i n t hose l i mi t ed 
c i r cumst ances t hat  I  j ust  set  f or t h,  t hen t hey' r e not  goi ng t o 
be abl e t o r equest ,  have i t  hear d,  have i t  deci ded and al l  t hat  
j azz bef or e,  pot ent i al l y ,  t he t i me per i od t i cks.   So now I ' ve 
gone f ul l  c i r c l e,  and I  am back t o,  I  r eal l y ,  t hi nk t hat  i n t he 
i nt er est  of  assur i ng t hat  t hi s  wi l l  wor k appr opr i at el y,  e-
di scover y conf er ences,  t her e shoul d be a meet  and conf er  bef or e 
e- di scover y,  unl ess excused by t he cour t .   And I  say t hat  
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because I  t hi nk t her e i s no ot her  way t hat  you ar e goi ng t o have 
t hat  di scover y r equest ,  t he r equest  by counsel  t o have a hear i ng 
by t he cour t ,  t he cour t  t o have t he hear i ng,  and t he cour t  t o 
i ssue an or der  al l  bef or e t he t i me per i od has r un f or  di scover y 
t o occur  t hr ough e- di scover y.  So;  my pr oposal  i s  t hat  t her e be 
mandat or y meet  and conf er  unl ess excused by a j udge.  
 
J.  Br adl ey:   I  coul dn' t  di sagr ee mor e.   
 
J .  Zi egl er :   Sur pr i se.   
 
J .  Br adl ey:   Let ' s  f i nd common gr ound.   The r eason I  di sagr ee i s 
based on my l i f e exper i ence as an at t or ney who di d l i t i gat i on 
and as a j udge and you have some of  t hose same l i f e exper i ences.  
That ' s why we can have common gr ound.   Mar k Fol ey,  Pat  
Roggensack you i ndi cat ed,  had a submi ssi on,  and I  have i t  her e.  
Hi ghl i ght ed on t he second page i s t he el ephant  i n t he r oom,  bi g 
l et t er s,  bol d,  " t he el ephant  i n t he r oom i s t he hi gh cost  of  e-
di scover y. "   So t hat ' s  what  we want  t o t ackl e and t hat ' s  what  
Annet t e i s concer ned about  i n pushi ng i t  of f .   I  am concer ned i n 
anot her  vei n – t he hi gh cost  of  e- di scover y when i t  comes t o 
br ead and but t er  cases t hr oughout  t he cour t s of  t hi s st at e.   And 
most  of  t he cases we have i n our  c i r cui t  cour t s,  I  r ecal l ,  ar e 
br ead and but t er  cases.   I  r emember  my ver y f i r st  case,  when I  
put  a shi ngl e out ,  was a wat er  i n t he basement  case.   How much 
e- di scover y do you t hi nk I  woul d have on t hat ?  I  wi l l  t el l  you 
I  had zer o and I  woul d have zer o on t hat  k i nd of  par t i cul ar  case 
t oday.   How many cases do we have,  i f  you woul d l ook,  l et ' s  say,  
i n Mar at hon Count y,  i n Washi ngt on Count y,  i n Bur net t  Count y,  and 
you l ook at  your  st at i st i cs,  how many of  t hose ar e goi ng t o be 
col l ect i on cases f r om t he medi cal  cent er ?  How many of  t hose ar e 
goi ng t o be l andl or d- t enant  cases? 
 
J.  Zi egl er :   Maybe we' r e shi ps passi ng i n t he ni ght  because I ' m 
not  t al k i ng about  t he r out i ne smal l  c l ai ms or  t ypi cal  c i v i l  
case,  I  am t al k i ng about  an e- di scover y case.   
 
J.  Br adl ey:   That ' s what  ( 4m)  does.   I t  says " At  any t i me af t er  
commencement  of  an act i on. "  And so t hi s appl i es,  t hi s i s  a r ul e 
of  c i v i l  pr ocedur e t hat  appl i es t o al l  c i v i l  act i ons.   And t he 
cost ,  t hi s i s  one of  t he t hi ngs t hat  was br ought  out  at  t he 
hear i ng by t he pr esent er s and by t he pr esent er s of  t he Judi c i al  
Counci l ,  t he cost  t hat  i t  woul d be f or  t he peopl e i n smal l  
cases,  i n smal l  t owns,  and i n count i es l ar ge and smal l  ar ound 
t he st at e,  woul d be exor bi t ant .   
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J.  Zi egl er :   You ar e mi ssi ng my pr oposal .   My pr oposal  r el at es 
t o e- di scover y,  wher ever  you want  t o put  t hat .   I  am not  l ooki ng 
t o i ncr ease cost s f or  peopl e,  i n f act ,  qui t e t he opposi t e.  
 
C. J.  Abr ahamson:   Annet t e,  onl y ( b) ,  sub ( b) ,  r el at es t o e-
di scover y.   Ther ef or e,  I  asked you wher e you want  t o put  i t  
because you can' t  put  i t  i n t he begi nni ng because i t  r el at es t o 
( a) ,  ( c) ,  ( d)  and ( e) ,  r el at es t o ever yt hi ng.    
 
30: 17 
J.  Zi egl er :   Maybe I  mi sunder st ood your  quest i on because you 
asked what  I  was t al k i ng about ,  and I  sai d wher e i t  cur r ent l y i s  
pl aced i s t her e.   That  i s  t he pl ace wher e i t  t al ks about  meet  
and conf er .   Ther e i s no ot her  pl ace i t  t al ks about  i t .  My 
pr oposal  r el at es t o e- di scover y and t hat  t her e shal l  be a meet  
and conf er  unl ess excused by t he cour t .   I  do not  t hi nk t hat  
woul d be t oo t i me consumi ng f or  t he at t or neys.   That  does 
r equi r e hear i ngs,  i t  r equi r es t hem t o meet  and conf er .  And i f  
t hey end up agr eei ng on al l  of  t he i ssues and how t hey ar e goi ng 
t o conduct  e- di scover y whi ch mi ght  occur  i n t he vast  maj or i t y 
cases,  good,  t her e' s no addi t i onal  expense.   I f  t hey don' t  agr ee 
on t hat ,  t hough,  bef or e you end up embar ki ng on t hi s expensi ve,  
t i me- consumi ng,  di f f i cul t ,  pot ent i al l y ,  t ask,  t hen t he cour t  
ought  t o get  i nvol ved,  and t hat ' s  t he poi nt .   I f  someone asks 
t he cour t  t o get  i nvol ved,  t hey get  i nvol ved bef or e al l  of  t hi s 
st ar t s t i ck i ng.   I  am not  l ooki ng t o do anyt hi ng t o t he r out i ne 
case t hat  we of t en see.   So wher ever  you want  t o put  i t  i s  up t o 
t hi s t abl e or  whoever  dr af t s i t .  Wher e i s cur r ent l y exi st s i s  
r i ght  t her e.  So I  don' t  di sagr ee wi t h you Ann at  al l .   I ' m j ust  
sayi ng t hat ' s  wher e i t  cur r ent l y exi st s and i t  i sn' t  good 
enough,  i n my opi ni on.  
 
31: 45 
J.  Br adl ey:   The di scussi on at  t he hear i ng was,  as i t  exi st s 
r i ght  now 804. 01( 4m) ,  shoul d t hat  i nt r oduct or y l i t t l e sent ence 
be made mandat or y or  i s  i t  goi ng t o be di scr et i onar y.   That ' s 
what  we wer e f ocusi ng on at  t he hear i ng,  and,  as I  i ndi cat ed,  
t he i dea t hat  i n ever y s i ngl e case,  whi ch i s what  t hi s cover s 
and was t he way t he i ssue was f ocused at  t he hear i ng,  t hat  t hi s 
woul d be mandat or y,  t o me,  woul d j ust  be so out  of  pr opor t i on.  
 
J.  Zi egl er :   The i ssue f or  me i s e- di scover y.    
 
J .  Br adl ey:   I  under st and your  comment s r egar di ng e- di scover y,  
i t ' s  j ust  t hat  i t  can' t  be,  as was t he cent er  of  di scussi on at  
t he hear i ng,  whet her  804. 01( 4m) ,  as st at ed,  shoul d be mandat or y 
or  not .   
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J .  Zi egl er :   Wel l  t hen maybe you j ust  add t he l anguage except  i n 
e- di scover y or  except  i n subsect i on ( b) ,  t he par t i es shal l  meet  
and conf er  unl ess ot her wi se excused by t he cour t .   We' r e smar t  
enough t o f i gur e t hat  out ,  I  t hi nk.    
 
J .  Pr osser :   As I  under st and t hi s,  804. 01( 4m)  i s br and new? 
 
C. J. .  Abr ahamson:   Yes 
 
J.  Pr osser :   OK.   " At  any t i me af t er  commencement  of  an act i on,  
on t he cour t ' s  own mot i on or  t he mot i on of  a par t y, "  so t her e 
i sn' t  anyt hi ng aut omat i c about  t hi s.  I t ' s  ei t her  t he cour t  i s  
maki ng a di scr et i onar y deci s i on or  one of  t he par t i es i s movi ng 
f or  i t .  So i f  i t  wer e a case t hat  Just i ce Br adl ey was t al k i ng 
about ,  what  was your  f i r st  case? 
 
C. J.  Abr ahamson:   Wat er  i n t he basement .  I  am ver y sensi t i ve t o 
t hat .  I  have wat er  i n t he basement .  
 
J.  Pr osser :   I  don' t  t hi nk t her e woul d be a mot i on by any par t y 
i n t hat  case.   
 
C. J.  Abr ahamson:   Par don me? 
 
J.  Pr osser :   I  don' t  t hi nk t her e woul d be a mot i on by any par t y 
i n t hat  case.   
 
J.  Zi egl er :   Ri ght ,  but  t he poi nt  i s  i f  f or  some r eason someone 
di d need cour t  pr ot ect i on f or  some di scover y what  t hey per cei ved 
t o be abuse or  somet hi ng,  t hen t hey coul d move t he cour t  and t he 
cour t  coul d i nt er vene,  and t hat  r out i nel y happens when 
necessar y,  but  i t  i s  t he r ar e case.  However ,  i n e- di scover y,  
gi ven i t s par t i cul ar  concer ns and gr eat  pot ent i al  expense and 
ot her  i ssues t hat  peopl e at  t hi s t abl e don' t  f ul l y  under st and,  
don' t  you t hi nk peopl e ought  t o s i t  down and f i gur e out  how t hey 
ar e goi ng t o go about  conduct i ng e- di scover y?  I t ' s  so new and 
i t ' s  so di f f er ent .   What ' s t he pr obl em wi t h r equi r i ng t hem t o do 
t hat  unl ess t hey ask t he cour t  and t hey ar e excused f r om i t ?  I  
t hi nk most  l awyer s ar e goi ng t o pi ck up t he phone and f i gur e out  
i f  t hey agr ee.  I f  t hey don' t  agr ee,  t hen t he cour t  i s  goi ng t o 
have t o get  i nvol ved,  but  bef or e t he t i me st ar t s t i ck i ng and 
bef or e t he di scover y st ar t s t i cki ng.   At  l east  t hat  pr eser ves 
and r equi r es t hat  sor t  of ,  " Let ' s  f i gur e out  i f  we can agr ee t o 
agr ee. "  
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C. J.  Abr ahamson:   Why do you want  t o t ake away di scr et i on f r om 
t he t r i al  cour t ?  Thi s gi ves t he t r i al  cour t  di scr et i on i n any 
par t i cul ar  case as t o what  t o do.  
 
J.  Zi egl er :   For  t he ver y pr act i cal  r eason t hat  t oday I  get  
ser ved wi t h an e- di scover y r equest ,  I  have a mi l l i on document s I  
have t o get  t hr ough i n X amount  of  days.   I  want  cour t  
i nt er vent i on and I  want  a meet  and conf er  bef or e my t i me st ar t s 
t i ck i ng.   I  pi ck up t he phone and I  cal l  t he j udi c i al  assi st ant  
who says " Sur e we can get  you on.   We' l l  get  you on,  on June 15.  
No pr obl em,  you can have 15 mi nut es at  1: 30 i n t he af t er noon. "   
Wel l ,  guess what ?  By t hen,  al l  t hat  di scover y i s due.   I t ' s not  
goi ng t o be ver y benef i c i al .   On t he ot her  hand,  i f  you r equi r e 
me t o pi ck up t he phone and say " Counsel ,  what  do you r eal l y 
want  and how ar e we goi ng t o accompl i sh t hi s because I  have t he 
paper  f or m r i ght  her e,  do you r eal l y need i t  by comput er ?  Do 
you need i t  i n PDF?  What  document s do you need?  How shoul d i t  
be pr ovi ded?  I s  someone goi ng t o come i n?  Who i s goi ng t o bear  
t he expense?  Let ' s  wor k t hi s out . "   I  t hi nk t hat  wor ks a l ot  
bet t er  t han r equi r i ng a mot i on.  
 
C. J.  Abr ahamson:   I  don' t  want  t o wor k i t  out  and I  don' t  know 
what  means you want ,  and t hi s says t he cour t  " shal l  or der . "   
Let ' s  go t o cour t  because I  want  t he cour t  t o set  down var i ous 
r ul es you and I  may or  may not  agr ee wi t h,  so l et ' s  cal l  t he 
j udi c i al  assi st ant .   Thi s doesn' t  say you have t o conf er  wi t hout  
cour t  or der .   I t  says do what  you want  t o do i s t hat  t he cour t  
shal l  or der  so you st i l l  need a cour t  or der  unl ess you want  
peopl e who ar e .  .  .  .  
 
36: 51 
J.  Roggensack:   Al l  you have t o do i s,  af t er  " Anyt i me af t er  
commencement  of  t hi s act i on,  and t hen t her e' s a comma,  ' except  
wi t h e- di scover y wher e meet  and conf er  i s  mandat or y unl ess 
excused by t he cour t , ' "  t hen i t  goes on and f i ni shes i t .   That ' s 
al l  you woul d have t o do.  
 
J.  Zi egl er :   That ' s exact l y r i ght .   
 
C. J.  Abr ahamson:   And t hey can' t  agr ee on t hi ngs,  t hey have t o 
go t o cour t  anyway.  
 
J.  Roggensack:   Ri ght ,  but  you can' t  ser ve di scover y on someone 
unt i l  t he cour t  says you can i f  you' ve not  compl i ed wi t h t he 
meet  and conf er .   You can' t  ser ve e- di scover y,  you can ask t hem 
ot her  t hi ngs f or  di scover y.   I t ' s  a s i mpl e t hi ng t o make t hat  
change.   
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C. J.  Abr ahamson:   Dave,  you have somet hi ng i n hand t hat  you ar e 
wavi ng? 
 
J.  Pr osser :   Wher e' s t he meet  and conf er  i n t hi s f eder al  r ul e? 
 
Owens:   26( f ) .  " The par t i es must  conf er  as soon as pr act i cabl e – 
and i n any event  at  l east  21 days, "  but  t hat  f eder al  r ul e 
obvi ousl y c i t es t he f act  t hat ,  except  i n a pr oceedi ng exempt ed 
f r om i ni t i al  di scl osur es – t he i ni t i al  di scl osur es i s a cr i t i cal  
par t  of  t he mandat or y meet  and conf er .  I  t hi nk i t  i s  26( f ) .   
26( f ) ,  whi ch i s t he mandat or y meet  and conf er ,  al so -  
 
C. J.  Abr ahamson:   On cour t  or der ,  or  wi t hout  cour t  or der ? 
 
J.  Roggensack:   Wi t hout .  
 
Owens:  -  but  i t  al so t al ks about  t he i ni t i al  di scl osur es t hat  
ar e r equi r ed under  t he f eder al  r ul e as wel l .   
 
C. J.  Abr ahamson:   OK.  Whi ch we may not  have? 
 
Owens:   I t  may be a par t  t hat ' s  mi ssi ng i f  you ar e goi ng t o go 
t hat  f ar .   
 
C. J.  Abr ahamson:   Al l  r i ght .  I  under st and t hat ,  r egar dl ess of  
how you dr af t  i t ,  I  under st and t hat  Annet t e want s i f  t her e i s e-
di scover y,  t he par t i es must  meet  and conf er .   Does anyone el se 
want  t o t al k on t hat  i ssue?  
 
39: 09 
J.  Br adl ey:   I  don' t  have i n f r ont  of  me t he def i ni t i on of  e-
di scover y.  
 
 
 
39: 15 
J.  Roggensack:   Ther e i s a def i ni t i on.   They set  out  t o t al k 
about  i t  i n ____ and use some ot her  wor ds t hat  ar e not  i n t he 
f eder al  r ul es.  [ i naudi bl e]  
 
J.  Br adl ey:   I  am put t i ng t hi s al l  t hr ough t he l ens of  t he smal l  
case and I  do not  want  t o r ack up at t or ney f ees.  
 
C. J.  Abr ahamson:   I t  i s  under  804. 09.  
 
J.  Cr ooks:   On page 6.  
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C. J.  Abr ahamson:   Page 6.   
 
C. J.  Abr ahamson:   Under  scope? Pr ocedur e? 
 
J.  Cr ooks:   804. 09( 2)  
 
C. J.  Abr ahamson:   " The meani ng of  t he t er m el ect r oni cal l y  st or ed 
i nf or mat i on i s descr i bed i n t he Judi c i al  Counci l  not e f ol l owi ng 
Wi s.  St at .  Sect i on 804. 09. "    
 
J .  Cr ooks:   On page 8 i s t he Judi c i al  Counci l  not e.   
 
C. J.  Abr ahamson:   That  i s  what  we ar e l ooki ng f or .   " The r ul e 
cover s i nf or mat i on st or ed i n any medi um,  r ef er ences el sewher e. "    
 
41: 40  
J.  Cr ooks:   On one poi nt  i t  says wi t h t he changes,  " t he r api di t y 
of  t echnol ogi cal  changes counsel  agai nst  a l i mi t i ng or  pr eci se 
def i ni t i on of  el ect r oni cal l y  st or ed i nf or mat i on.   The r ul e i s  
expansi ve and i ncl udes any t ype of  i nf or mat i on t hat  i s  st or ed 
el ect r oni cal l y .  A common exampl e"  and i t  goes on f r om t her e.  
 
J.  Br adl ey:   What  page ar e you r eadi ng f r om Pat ? 
 
J.  Cr ooks:   Page 8 on t he Judi c i al  Counci l  not e,  near  t he 
bot t om.  
 
42: 13 
J.  Roggensack:   Al so i n t he pet i t i on t hat  was f i l ed,  i t ' s  on 
page 3,  804. 09( 1) ,  and i t  i s  t he r ul e t hey pr opose,  whi ch t al ks 
about  t he scope.   " El ect r oni cal l y  st or ed i nf or mat i on i ncl udes 
wr i t i ngs,  dr awi ngs,  gr aphs,  char t s,  phot ogr aphs,  sound 
r ecor di ngs,  i mages,  and ot her  dat a or  dat a compi l at i ons st or ed 
i n any ot her  medi um. "  
 
J.  Br adl ey:   Agai n,  I  t hi nk of  t he smal l  case.   Let ' s  say I  want  
some i nf or mat i on i n your  comput er  about  possi bl y hospi t al  
col l ect i ons.   They ar e sui ng me.   I  want  [ i naudi bl e] .   I  t hi nk 
t hey ar e mi s- bi l l i ng me.   I  want  copi es of  t hei r  l ast  f i ve 
bi l l s .   That ' s s t or ed el ect r oni cal l y ,  r i ght ?  Now,  am I  goi ng t o 
be r equi r ed t o have a mandat or y meet  and conf er ?  My concer n i s 
t hi s i s  not  what  peopl e want ,  Annet t e I  under st and what  your  
goal  i s ,  I  j ust  don' t  want  t o sweep i nt o i t  mor e t han we i nt end.  
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J.  Zi egl er :   What ' s t he meet  and conf er  under  your  scenar i o?  
Hel l o,  I  woul d l i ke t he l ast  f i ve bi l l s .   Do I  need t o ser ve you 
wi t h a f or mal  di scover y r equest ?  
 
J.  Br adl ey:   That  coul d be.   
 
J .  Zi egl er :   Yes,  you need t o.   No,  you don' t  need t o.   Her e I  
wi l l  pr ovi de you wi t h paper  copi es.   Do you need t hem 
el ect r oni cal l y?  That ' s exact l y what  I  have i n mi nd.   
 
J .  Br adl ey:   I  asked t hat  quest i on at  t he open admi ni st r at i ve 
conf er ence on Januar y 21st  and some of  t he back and f or t h of  
t hat  quest i on and answer  went  t o my concer n t hat  I  di d not  want  
an at t or ney t o have t o bi l l  – I  di dn' t  know what  i t  meant  by 
meet  and conf er .   I  asked does t hat  mean t hat  you have t o 
act ual l y meet ,  not  j ust  conf er  over  t he phone,  but  j ust  meet ?  
They wer en' t  sur e.   And t hen I  t hought ,  wel l ,  does i t  mean do I  
have t o go over  and meet  you,  not  j ust  conf er  because i t  says 
meet  and conf er ,  and have t o spend . 5 hour s and have my at t or ney 
bi l l  . 5 hour s because of  t hat ? 
 
J.  Roggensack:   Feder al  cour t s have addr essed t hat  i ssue,  i t  i s  
done by t el ephone al l  t he t i me.   
 
J.  Br adl ey:   So conf er ,  not  meet  and conf er .   
 
J .  Roggensack:   Wel l ,  meet  by phone.   
 
J.  Br adl ey:   I  al so poi nt  out ,  I  had a di scussi on wi t h an 
at t or ney.   Thi s  at t or ney was t el l i ng me t he di f f er ence i n 
pr act i c i ng i n cer t ai n count i es i n Wi sconsi n as opposed t o ot her  
count i es.   I n l ar ge par t ,  t he di f f er ence was l ar ge count i es and 
smal l  count i es,  because t hi s  per son was conveyi ng t hi s 
i nf or mat i on t o me,  and conveyi ng t he i nf or mat i on how i n smal l  
count i es t her e ar e a l ot  of  cal l  ups when you do t hat  and i n 
l ar ger ,  i t  was t hi s at t or ney' s exper i ence,  i n t he l ar ge count i es 
you had not hi ng t o st op,  t her e was no back and f or t h.   Now I  am 
sur e t hat ' s  an exagger at i on f or  some peopl e' s exper i ences and 
consi st ent  wi t h ot her  peopl e' s exper i ences.   But  my poi nt  i s  you 
and I  s i t  ar ound t he t abl e and we say sur e you ar e j ust  goi ng t o 
cal l  but  wor ds ar e i mpor t ant .   That ' s what  we' r e al l  about .   I f  
we say meet  and conf er  but  we don' t  mean meet  t hen l et ' s  not  say 
meet .  
 
J.  Zi egl er :   Wel l  l et  me j ust  t r y t o be pr act i cal .   When i s i t  
goi ng t o be i mpor t ant  what  t he wor ds meet  and conf er  mean?  I t ' s  
goi ng t o be i mpor t ant  i n t he i nst ance wher e someone says I ' m not  



No.   09- 01. ssa 

 

17 
 

gi v i ng you t he document s and we can' t  agr ee upon t hi s.   Guess 
what ?  They have t o go t o cour t  anyway.   Whet her  t hey meet  f ace 
t o f ace or  not ,  i s  not  goi ng t o sol ve t hat .  Quest i on wher e 
someone says " Yes,  sur e,  I ' l l  send you over  t he l ast  5 bi l l s ,  no 
pr obl em"  whi ch i s t he r out i ne case,  what ' s i t  mat t er  i f  i t  says 
meet  and conf er  and whet her  i t ' s  done by phone or  not ? 
 
J.  Br adl ey:   I t  mat t er s because wor ds mat t er  and wor ds mat t er  
when we put  t hem i nt o a l aw.   That ' s why i t  mat t er s.  
 
46: 23 
J.  Gabl eman:   How about  j ust  put t i ng i n a comment  meet  and 
conf er  on t i me.   
 
J.  Br adl ey:   That ' s f i ne wi t h me.   I  am j ust  say i ng what  we t al k  
about  ar ound t he t abl e " oh t hi s makes sense,  oh,  t hi s makes 
sense"  but  wor ds mat t er .   
 
J .  Zi egl er :   I  agr ee,  whi ch i s why maybe we shoul dn' t  be 
adopt i ng a whol e bunch of  wor ds t hat  we don' t  know what  t hey 
mean,  wi t h al l  due r espect .  
 
46: 45 
C. J.  Abr ahamson:   I f  I  may make a suggest i on.   Thi s i s  not  goi ng 
t o be ef f ect i ve unt i l  Januar y 1,  2011.   We ar e goi ng t o have,  
t he cour t  deci ded on a 4- t o- 3 vot e t o have anot her  hear i ng on 
t hi s.   I  woul d st r ongl y ur ge,  s i nce t hi s i s  a subj ect  -  whet her  
i t  i s  r equi r ed t hat  a cour t  or der  or  i t  i s  r equi r ed t hat  t he 
par t i es meet  and conf er  el ect r oni cal l y  -  I  woul d st r ongl y ur ge 
t hat ,  and t hi s comes way back t o t he l ast  one,  I  woul d ur ge t hat  
when we not i ce t hi s f or  publ i c hear i ng we put  t hat ,  as an i t em,  
t hat  we want  di scussi on r el at i ng t o el ect r oni c di scover y even 
t hough ( 4m)  deal s wi t h ot her  t ypes of  di scover y so we ar e 
f ocusi ng i n on t hat .   By t he t i me t he ef f ect i ve dat e i s of  
Januar y 2011 we can set t l e out  t hi s i ssue wi t h comment ar y by t he 
bar  and t he j udges.   That ' s what  I  woul d suggest .  
 
48: 12 
C. J.  Abr ahamson:   That  met  wi t h a gr eat  accl ai m.   I  mean,  i f  i t  
wer e goi ng i nt o ef f ect  Jul y I ' d say,  al l  r i ght ,  make t he change 
i f  you have f our  vot es t o do t hat ,  but  you don' t ,  i t ' s  not  goi ng 
i nt o ef f ect  i n Jul y.   So by Januar y 1 t he cour t  can change t hi s 
and no one i s out .  
 
J .  Roggensack:   I  don' t  know t hat  you know i f  t her e' s 4 vot es 
 
J.  Zi egl er :   How do you know .  .  .  ? 
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C. J.  Abr ahamson:   I  di dn' t  say you have i t ,  I  sai d i f .  
 
J .  Gabl eman:   She meant  t hat  i t ' s  not  goi ng i nt o ef f ect  t hi s 
Jul y.   She sai d you don' t  have i t .   She meant  t he dat e.   
  
J .  Zi egl er :   Let ' s  at  l east  make a mot i on so we know i f  i t  goes 
down i n f l ames or  not .  
 
49: 00 
C. J.  Abr ahamson:  I  am t r ue t o my wor d.   I  sai d we shoul d t ake up 
any changes.   Thi s i s  a change.   We put  i t  t o vot e.   You get  4 
vot es t o do i t ,  we change i t  as of  now.  
 
J.  Zi egl er :   Can you r ead t hat  l anguage and ei t her  I  wi l l  make 
t he mot i on or  you can make i t  and I  wi l l  ei t her  second i t  or  
someone el se can.   
 
J.  Roggensack:   Af t er  t he wor d " act i on"  you say " except  wi t h e-
di scover y wher e meet  and conf er  i s  mandat or y unl ess excused by 
t he cour t , "  and t hen i t  goes on,  " on t he cour t ' s  own mot i on, "  
j ust  as i t  i s  her e.  
 
Owens:   Di scover y of  el ect r oni cal l y  st or ed i nf or mat i on ver sus e-
di scover y?  
 
J.  Roggensack:   That ' s f i ne,  t hat ' s  a good suggest i on.   
 
Owens:   I  woul d have t o ask Just i ce Roggensack t o r ead agai n.  I  
di d not  cat ch al l  of  t he phr ase.    
 
C. J.  Abr ahamson:   That ' s why I  asked you i f  you had i t .   You 
don' t .   
 
J .  Roggensack:   Except  wi t h di scover y of  el ect r oni cal l y  st or ed 
i nf or mat i on,  wher e meet  and conf er  i s  mandat or y  unl ess excused 
by t he cour t .  
 
J .  Cr ooks:   Do you want  t o use t he wor d meet ?  I  don' t  know i f  
you want  t o use t he wor d meet ?   
 
 .  .  .  
 
J .  Zi egl er :   Conf er  i s  f i ne,  t hen Ann i s goi ng t o l ove i t .  
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C. J.  Abr ahamson:   OK,  so now t he par t y does not  want  t o conf er  
so says l et ' s  not  conf er ,  t he cour t  makes i t  mandat or y so you 
have t o go t o cour t .  
 
J .  Zi egl er :   Let ' s  j ust  l et  her  f i ni sh t he mot i on.  
 
C. J.  Abr ahamson:   Does ever yone have t hat ?  At  t he end of  t he 
sent ence,  i s  i t  af t er  " r egar di ng any of  t he f ol l owi ng" ?  I s t hat  
at  t he end t hat  you want  t o put  t hi s? 
 
J.  Roggensack:   No i t  goes af t er  t he f i r st  c l ause,  " At  any t i me 
af t er  commencement  of  an act i on, "  t hen t he i nser t  i s  " except  
wi t h di scover y of  el ect r oni cal l y  st or ed i nf or mat i on,  wher e 
conf er r i ng i s mandat or y unl ess excused by t he cour t . "  
 
C. J.  Abr ahamson:   I  don' t  t hi nk you shoul d say " wher e conf er  i s 
mandat or y"  because peopl e wi l l  l ook f or  wher e you make i t  
mandat or y.   Ther e' s no pl ace.   You have t o j ust  say " except  wi t h 
di scover y of  el ect r oni cal l y  st or ed i nf or mat i on,  conf er  i s  
mandat or y unl ess excused by t he cour t . "  
 
C. J.  Abr ahamson:   And what  do you mean,  conf er  by t he l i t i gant s? 
 
J.  Roggensack:   You can' t  say i t .   You have t o say " wher e"  
because ot her wi se i t  doesn' t  say what  you want  i t  t o say because 
bel ow i t  i t ' s  al l  di scr et i onar y.   I f  you ar e goi ng t o say i t s  
mandat or y you have t o i dent i f y wher e i t ' s  mandat or y.   
 
J .  Zi egl er :   Ri ght .  
 
J .  Roggensack:   I  t hi nk you need t hat  wor d i n t her e.  
 
J.  Zi egl er :   I  agr ee.  
 
52: 07 
J.  Br adl ey:   I  have pr obl em wi t h [ i naudi bl e] .  
 
C. J.  Abr ahamson:   You have i t  al r eady " except  wi t h. "   I  am not  
t r y i ng t o.  .  .  .   
 
J .  Roggensack:   You t hi nk " when"  i s bet t er ?  " When"  i s f i ne.   I t  
doesn' t  mat t er  t o me.  
 
J.  Br adl ey:   When does i t  t el l  you? 
 
C. J.  Abr ahamson:   I t  doesn' t  t el l  you when i t ' s  mandat or y,  
t hat ' s  your  pr obl em.   Thi s i s  a dr af t i ng i ssue,  i t ' s  not  a 
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subst ant i ve i ssue.   I  am not  goi ng t o vot e f or  i t  but  I  don' t  
want  somet hi ng t hat  doesn' t  make good sense ei t her  f or  t hose who 
want  t o vot e f or  i t .   I f  i t ' s  goi ng t o become par t  of  i t ,  I  want  
i t  t o r ead cor r ect l y.    
 
J .  Roggensack:   That ' s t he pr obl em wi t h dr af t i ng at  t he t abl e.   
 
J .  Zi egl er :   How about  t hi s?  I t  woul d r ead " At  any t i me af t er  
commencement  of  an act i on,  on t he cour t ' s  own mot i on or  t he 
mot i on of  a par t y,  t he cour t  may or der  t he par t i es t o conf er  by 
any appr opr i at e means,  i ncl udi ng i n per son,  except  f or  di scover y 
of  el ect r oni cal l y  st or ed i nf or mat i on,  wher e t he par t i es must  
conf er  unl ess ot her wi se excused by t he cour t . "  
 
C. J.  Abr ahamson:   You may have t he same t r oubl e but  i t  i s  not  as 
obvi ous.   But  we know what  you want .   We can f i ddl e ar ound wi t h 
t he wor di ng.   What  you want  i s  mandat or y conf er r i ng r el at i ng t o 
di scover y of  el ect r oni cal l y  st or ed i nf or mat i on unl ess excused by 
t he cour t .   So t he par t y j ust  says l et ' s  go t o cour t ,  I  want  t o 
be excused i nst ead of  t he par t y goi ng t o cour t  and sayi ng I  want  
you t o do i t .  
 
J .  Zi egl er :   I  t hi nk i t  f or ces peopl e t o agr ee a l ot  mor e t han 
t he ot her  way f or ces peopl e t o agr ee.   I  t hi nk t hey ar e mor e 
l i kel y t o r each an agr eement  wi t h t hat  as t he opt i on  
 
C. J.  Abr ahamson:   I s t her e any f ur t her  di scussi on on t hi s? 
Ther esa? 
 
Owens:   I  am j ust  concer ned,  I  t hi nk one of  t he t hi ngs br ought  
up i n t he f i r st  admi ni st r at i ve conf er ence was,  how do you know 
you have di scover y of  el ect r oni cal l y  st or ed i nf or mat i on? 
 
J.  Zi egl er :   You cal l  and you t al k about  i t .  
 
Owens:   You may st i l l  have t he same del ay t act i c goi ng on.  
 
J.  Zi egl er :   Anyway,  t hat ' s  my mot i on 
 
J.  Gabl eman:   Second.  
 
C. J.  Abr ahamson:   I s t her e any f ur t her  di scussi on?  As I  say,  I  
woul d f avor  pi npoi nt i ng t hi s f or  t he Sept ember / Oct ober ,  
hopef ul l y  Sept ember  meet i ng,  but  t hose i n f avor  r ai se your  hand.  
Fi ve woul d f avor  t hat .   That ' s put  i n.   I  woul d not ,  show me as 
di ssent i ng.   
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J.  Br adl ey:   Show me as di ssent i ng al so.  
 
J.  Pr osser :   Hav i ng adapt ed t hi s ,  I  woul d cer t ai nl y be open t o 
somebody' s new l anguage adopt i ng t he same pr i nci pl e wi t h a 
l i t t l e bi t  mor e el egant  l anguage.   
 
J.  Zi egl er :   That ' s f i ne.  I  basi cal l y  f r amed i t  of f  of  t he 
f eder al  r ul e.   I  am not  mar r i ed t o t hat  l anguage -  t he concept ,  
however  .  .  .   
 
C. J.  Abr ahamson:   Woul d you j ust  send a pr oposal  ar ound by emai l  
on j ust  t hat  one sect i on? 
 
Owens:   Yes.  
 
C. J.  Abr ahamson:   I s t her e anyone el se who woul d pr opose a 
change t o t hi s?  
 
J.  Pr osser :   I t  woul d seem t o me,  Ther esa,  t hat  i nput  f r om t he 
Judi c i al  Counci l  on t he pr eci se l anguage,  as l ong as i t  i s  not  
i nconsi st ent  wi t h t he pr i nci pl es ar t i cul at ed her e,  i s  cer t ai nl y  
wel come.  
 
Owens:   Shoul d I  c i r cul at e t hat  t o t he pet i t i oner  pr i or  t o t he 
cour t  t o get  t hei r  i nput ? Or  s i mul t aneous? 
 
C. J.  Abr ahamson:   Yes,  but  you know we have an i ssue of  when t he 
counci l  meet s,  et c.   We want  t o get  t hi s done by June 30t h.   So 
I  want  you t o conf er  wi t h Apr i l  Sout hwi ck,  and on t he basi s of  
t hat  conver sat i on,  deci de whet her  you shoul d conf er  wi t h 
par t i cul ar  member s of  t he commi t t ee t hat  deal t  wi t h t hi s.   I t  
wasn' t  t he whol e counci l ,  and i t  had peopl e on i t  t hat  wer en' t  
member s of  t he counci l .   That ' s an assumpt i on I  made because I  
t hi nk Sankovi t z i sn' t  on t he counci l .   So t her e ar e peopl e t hey 
br i ng i n f or  par t i cul ar  pr oj ect s.   So I  woul d conf er  wi t h Apr i l  
Sout hwi ck who wi l l  t el l  you or  suggest  t o you who on t he 
commi t t ee,  and/ or  on t he counci l ,  shoul d be consul t ed f or  t he 
l anguage and t hen deal  wi t h t hem.   I  want  you t o conf er  wi t h 
t hem on t he t el ephone.   
 
J.  Zi egl er :   But  what ever  you do,  don' t  meet  wi t h t hem.   That  
woul d be t er r i bl e.   
 
C. J.  Abr ahamson:   Or  e- mai l .   That  i s  usi ng el ect r oni cal l y 
st or ed i nf or mat i on.   Come back wi t h a suggest i on or  suggest i ons,  
you mi ght  have 2 or  3,  and get  i t  t o t he cour t  so we can do i t .   
So t hi s i s  f i ni shed except  f or  ( 4m)  i nt r oduct or y l anguage.   OK? 
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C. J.  Abr ahamson:   I ' l l  ask once agai n -  anyone el se have 
anyt hi ng el se t hey want  t o change i n t hi s?  Or  pr opose a change? 
( none)  
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¶21 ANNETTE KI NGSLAND ZI EGLER,  J.    (dissenting).  On 

Apr i l  28,  2010,  t he maj or i t y adopt ed ver bat i m a pet i t i on t hat  

l eaves unr esol ved t he ver y concer ns t hat  t he r ul es set  out  t o 

addr ess:  j udi c i al  i nef f i c i ency and t he over whel mi ng economi c 

bur den t hat  can r esul t  f r om t he di scover y of  el ect r oni cal l y  

st or ed i nf or mat i on. 14  See Memor andum i n Suppor t  and Pet i t i on of  

Wi sconsi n Judi c i al  Counci l  f or  an Or der  Amendi ng Wi s.  St at .  

§§ 802. 10,  804. 08,  804. 09,  804. 12,  and 805. 07,  at  2 ( Apr .  23,  

2009)  ( i dent i f y i ng t he " key goal [ s] "  of  t he pr oposed r ul e 

changes as " i ncr eas[ i ng]  j udi c i al  ef f i c i ency i n t he c i r cui t  

cour t s by i mpr ovi ng consi st ency and pr edi ct abi l i t y  i n t he 

di scover y of  el ect r oni cal l y  st or ed i nf or mat i on"  and " r educ[ i ng]  

t he economi c bur den on l i t i gant s  t hat  can r esul t  f r om di scover y 

i nvol v i ng an enor mous vol ume of  el ect r oni cal l y  st or ed 

i nf or mat i on" ) .   For  r easons t hat  ar e uncl ear ,  t he adopt ed r ul es 

depar t  i n s i gni f i cant  r espect  f r om t he cor r espondi ng Feder al  

Rul es of  Ci v i l  Pr ocedur e ( Feder al  Rul es) .   As a r esul t ,  i n 

                                                 
14 Thi s di ssent  concer ns t he cour t ' s  4- 3 vot e t o adopt  

ver bat i m t he Wi sconsi n Judi c i al  Counci l ' s  pet i t i on f or  an or der  
amendi ng Wi s.  St at .  §§ 802. 10,  804. 01,  804. 08,  804. 09,  804. 12,  
and 805. 07.   Subsequent  t o t hat  vot e,  t he cour t  vot ed 5- 2 t o 
amend t he t hen- adopt ed § 804. 01( 4m)  t o r equi r e par t i es t o conf er  
on t he di scover y of  el ect r oni cal l y  st or ed i nf or mat i on unl ess 
excused by t he cour t .   I  was i n t he maj or i t y on t hat  second 
vot e.   The amendment  t o § 804. 01( 4m)  i s consi st ent  wi t h Feder al  
Rul e of  Ci v i l  Pr ocedur e 26( f ) .   Rul e 26( f ) ( 1)  pr ovi des:  " Except  
i n a pr oceedi ng exempt ed f r om i ni t i al  di scl osur e under  Rul e 
26( a) ( 1) ( B)  or  when t he cour t  or der s ot her wi se,  t he par t i es must  
conf er  as soon as pr act i cabl e——and i n any event  at  l east  21 days 
bef or e a schedul i ng conf er ence i s hel d or  a schedul i ng or der  i s  
due under  Rul e 16( b) . "  
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exchange f or  t he r ul es '  hast y adopt i on,  t he maj or i t y has 

sacr i f i ced t he gui dance and benef i t  of  a gr owi ng body of  f eder al  

l aw and has l ef t  gapi ng hol es i n r ul es meant  t o pr omot e 

ef f i c i ent  and cost - ef f ect i ve el ect r oni c di scover y.   For  t hose 

r easons,  I  r espect f ul l y  di ssent .  

¶22 Our  adopt ed r ul es excl ude sever al  key pr ovi s i ons f r om 

t he cor r espondi ng Feder al  Rul es.   A f ew exampl es ar e 

i l l ust r at i ve.   Most  s i gni f i cant l y,  t he adopt ed r ul es do not  

pr ovi de a f r amewor k f or  cost - shi f t i ng.   Pur suant  t o Feder al  Rul e 

of  Ci v i l  Pr ocedur e 26( b) ( 2) ( B) ,  " [ a]  par t y need not  pr ovi de 

di scover y of  el ect r oni cal l y  st or ed i nf or mat i on f r om sour ces t hat  

t he par t y i dent i f i es as not  r easonabl y accessi bl e because of  

undue bur den or  cost . "   I f  t he r equest i ng par t y shows good 

cause,  t he cour t  may nonet hel ess or der  di scover y,  bear i ng i n 

mi nd t he bur den and expense l i mi t at i ons pr ovi ded i n Rul e 

26( b) ( 2) ( C) .   Fed.  R.  Ci v.  P.  26( b) ( 2) ( B) .   The cour t ' s 

consi der at i on of  t he Rul e 26( b) ( 2) ( C)  l i mi t at i ons i s " coupl ed 

wi t h t he aut hor i t y t o set  condi t i ons f or  di scover y, "  whi ch may 

" i ncl ude payment  by t he r equest i ng par t y of  par t  or  al l  of  t he 

r easonabl e cost s of  obt ai ni ng i nf or mat i on f r om sour ces t hat  ar e 

not  r easonabl y accessi bl e. "   Fed.  R.  Ci v.  P.  26( b) ( 2)  advi sor y 

commi t t ee' s not e.   I n cont r ast ,  under  our  adopt ed r ul es,  a 

par t y ' s dut y t o pr ovi de di scover y of  el ect r oni cal l y  st or ed 

i nf or mat i on i s t he same no mat t er  what  t he bur den or  cost .   The 

par t y ' s l one sour ce of  r ecour se i s movi ng f or  a pr ot ect i ve or der  

t hat ,  upon a showi ng of  good cause,  pr ot ect s t he par t y gener al l y  

f r om " annoyance,  embar r assment ,  oppr essi on,  or  undue bur den or  
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expense. "   Wi s.  St at .  § 804. 01( 3) ( a)  ( 2007- 08) .   Accor di ngl y,  as 

compar ed t o t he Feder al  Rul es,  our  adopt ed r ul es pl ace t he onus 

of  al l evi at i ng bur densome and expensi ve el ect r oni c di scover y on 

t he r espondi ng par t y.  

¶23 I n addi t i on,  our  adopt ed r ul es i gnor e t he pr act i cal  

necessi t y of  a " c l aw back"  pr ovi s i on t o r esol ve t he cost l y i ssue 

of  i nadver t ent l y pr oduced pr i v i l eged i nf or mat i on.   I n t he 

cont ext  of  el ect r oni c di scover y,  i n whi ch pot ent i al l y  many 

t housands of  document s ar e pr oduced,  i t  i s t r emendousl y  

expensi ve and t i me- consumi ng t o pr el i mi nar i l y  r evi ew each 

document  t o det er mi ne i f  i t  cont ai ns pr i v i l eged i nf or mat i on.   

Under  t he Feder al  Rul es,  a par t y t hat  i nadver t ent l y pr oduces 

pr i v i l eged i nf or mat i on may not i f y t he r ecei v i ng par t y,  and t he 

r ecei v i ng par t y " must  pr ompt l y r et ur n,  sequest er ,  or  dest r oy t he 

speci f i ed i nf or mat i on and any copi es i t  has"  and " must  not  use 

or  di scl ose t he i nf or mat i on"  unt i l  t he pr i v i l ege c l ai m i s 

r esol ved.   Fed.  R.  Ci v.  P.  26( b) ( 5) ( B) .   The pr act i cal  

i mpl i cat i ons of  el ect r oni c di scover y demand a s i mi l ar  " c l aw 

back"  mechani sm i n our  r ul es.  

¶24 Fi nal l y,  our  adopt ed r ul es l ack even a def i ni t i on of  

" el ect r oni cal l y  st or ed i nf or mat i on" ——an omi ssi on t hat  per haps 

sheds t he gr eat est  l i ght  on t he hast e wi t h whi ch t hese r ul es 

wer e adopt ed.   The meani ng of  " el ect r oni cal l y  st or ed 

i nf or mat i on"  i s  descr i bed i n t he Judi c i al  Counci l  Not es t hat  

t hi s cour t  di d not  adopt .   Accor di ngl y,  our  r ul es l eave 

l i t i gant s and ci r cui t  cour t s i n t he dar k over  t hi s cour t ' s  
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def i ni t i on of  t he ver y f or m of  di scover y t hat  we ar e at t empt i ng 

t o ef f i c i ent l y gover n.  

¶25 For  r easons t hat  ar e uncl ear ,  t he adopt ed r ul es depar t  

i n s i gni f i cant  r espect  f r om t he cor r espondi ng Feder al  Rul es.   As 

a r esul t ,  i n exchange f or  t he r ul es '  hast y adopt i on,  t he 

maj or i t y has sacr i f i ced t he gui dance and benef i t  of  a gr owi ng 

body of  f eder al  l aw and has l ef t  gapi ng hol es i n r ul es meant  t o 

pr omot e ef f i c i ent  and cost - ef f ect i ve el ect r oni c di scover y.   For  

t hose r easons,  I  r espect f ul l y  di ssent .  

¶26 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and MI CHAEL J.  GABLEMAN j oi n t hi s di ssent .  
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