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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 ANN WALSH BRADLEY,  J.    Wendy M.  Day seeks r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s r ever si ng t he ci r cui t  

cour t ' s  deni al  of  Al l st at e I ndemni t y Company' s mot i on f or  
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summar y j udgment . 1  The par t i es di sput e whet her  Wendy' s c l ai m f or  

wr ongf ul  deat h i s cover ed under  t he t er ms of  a homeowner ' s 

pol i cy Al l st at e i ssued t o Cl i nt on and Hol l y Day.   Al l st at e 

ar gues t hat  t he l anguage of  t he f ami l y excl usi on pr ecl udes 

cover age f or  Wendy' s c l ai m because a benef i t  of  cover age woul d 

accr ue di r ect l y or  i ndi r ect l y t o an i nsur ed per son.  

¶2 The cour t  of  appeal s concl uded t hat  Cl i nt on,  who i s an 

i nsur ed per son,  woul d benef i t  f r om t he cover age by v i r t ue of  hi s 

ent i t l ement  t o hal f  of  any r ecover y Wendy r ecei ved.   I t  

det er mi ned t hat  t he excl usi on appl i ed,  and i t  di r ect ed t he 

ci r cui t  cour t  t o gr ant  summar y j udgment  i n f avor  of  Al l st at e.     

¶3 We det er mi ne t hat  t he cour t  of  appeal s er r ed when i t  

di r ect ed t he ci r cui t  cour t  t o gr ant  summar y j udgment  i n f avor  of  

Al l st at e.   The cour t  of  appeal s'  asser t i on t hat  Cl i nt on woul d 

have a l egal  r i ght  t o col l ect  a por t i on of  t he wr ongf ul  deat h 

awar d f ai l s t o di st i ngui sh t he r i ght  t o pur sue a c l ai m under  t he 

wr ongf ul  deat h st at ut e f r om t he owner shi p of  a wr ongf ul  deat h 

r ecover y when t he par t i es ar e di vor ced.    

¶4 Based upon an exami nat i on of  t he l anguage of  t he 

pol i cy,  t he canons of  i nsur ance pol i cy const r uct i on,  and our  

case l aw,  we concl ude t hat  Al l st at e has f ai l ed t o meet  i t s 

bur den t o demonst r at e t hat  t he f ami l y excl usi on unambi guousl y 

pr ecl udes cover age.   Ther ef or e,  we r ever se t he deci s i on of  t he 

                                                 
1 See Day v.  Al l st at e,  2010 WI  App 72,  325 Wi s.  2d 370,  784 

N. W. 2d 694,  r ever si ng a nonf i nal  or der  of  t he Ci r cui t  Cour t  f or  
St .  Cr oi x Count y,  Edwar d F.  Vl ack I I I ,  Judge.   
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cour t  of  appeal s di r ect i ng t he ent r y of  summar y j udgment  and 

r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.     

I  

¶5 Thi s i nsur ance cover age di sput e ar i ses out  of  sever al  

c l ai ms advanced i n t he wake of  t he event s of  November  27,  2006.   

On t hat  eveni ng,  ei ght - year - ol d Emma Day dr owned whi l e t aki ng a 

bat h at  t he home of  her  f at her ,  Cl i nt on Day,  and her  st epmot her ,  

Hol l y Day.         

¶6 The pl ai nt i f f  i n t hi s act i on i s Emma' s mot her  and 

Cl i nt on' s f or mer  wi f e,  Wendy Day.   Wendy and Cl i nt on di vor ced i n 

2004.   They shar ed j oi nt  cust ody and pl acement  of  Emma pr i or  t o 

her  deat h.   Emma and her  t wo s i st er s,  Hannah Day and Desi r ae 

Sar ver ,  wer e schedul ed t o spend t he ni ght  of  November  27 at  

Cl i nt on and Hol l y ' s home.   

¶7 Accor di ng t o t he al l egat i ons i n t he compl ai nt ,  Emma 

had epi l epsy and suf f er ed f r om f r equent  sei zur es.   On t he day of  

her  deat h,  she had t wo sei zur es and was excused ear l y f r om 

school .   Hol l y pi cked Emma up f r om school .   Lat er  t hat  eveni ng,  

Hol l y pr epar ed a bat h f or  Emma.   The compl ai nt  al l eges t hat  

Hol l y l ef t  Emma unat t ended i n t he bat ht ub wi t h t he bat hr oom door  

c l osed,  and t hat  Emma dr owned as a r esul t  of  havi ng a sei zur e i n 

t he bat ht ub.           

¶8 Wendy f i l ed sui t  agai nst  Hol l y,  al l egi ng negl i gence.   

The compl ai nt  named Wendy as a pl ai nt i f f  i n t hr ee di f f er ent  

capaci t i es:  " I ndi v i dual l y" ;  " as Per sonal  Repr esent at i ve of  t he 

Deceased" ;  and " on behal f  of  her  Mi nor  Chi l dr en, "  Desi r ae and 

Hannah.    
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¶9 The compl ai nt  demanded t he pecuni ar y l oss and i nj ur y 

Wendy suf f er ed as a r esul t  of  Emma' s deat h,  an amount  suf f i c i ent  

t o compensat e Wendy f or  t he l oss of  her  daught er ' s soci et y and 

compani onshi p,  and r el i ef  f or  " t he wr ongf ul  deat h of  Emma Day. "   

On behal f  of  Emma,  t he deceased,  i t  demanded t he damages f or  

Emma’ s pr e- deat h pai n and suf f er i ng.    Fi nal l y,  on behal f  of  

Desi r ae and Hannah,  t he compl ai nt  demanded compensat i on f or  

t hei r  sever e emot i onal  di st r ess as wel l  as an amount  suf f i c i ent  

t o compensat e t he gi r l s f or  t he l oss of  Emma' s soci et y and 

compani onshi p. 2 

¶10 Hol l y t ender ed her  def ense t o Al l st at e,  whi ch had 

i ssued a homeowner ' s pol i cy l i s t i ng Cl i nt on and Hol l y as t he 

named i nsur eds. 3  The pol i cy,  whi ch i ncl udes cover age f or  f ami l y 

l i abi l i t y ,  pr ovi des i n r el evant  par t :  " Subj ect  t o t he t er ms,  

condi t i ons and l i mi t at i ons of  t hi s pol i cy,  Al l st at e wi l l  pay 

damages whi ch an i nsur ed per son becomes l egal l y obl i gat ed t o pay 

because of  bodi l y i nj ur y or  pr oper t y damage ar i s i ng f r om an 

occur r ence t o whi ch t hi s pol i cy appl i es,  and i s cover ed by t hi s 

par t  of  t he pol i cy. "   I t  pr ovi des f ur t her :  " I f  an i nsur ed per son 

                                                 
2 Wendy l at er  amended her  compl ai nt  and demanded addi t i onal  

damages,  i ncl udi ng medi cal  expenses,  f uner al  expenses,  and 
bur i al  expenses.       

3 Dur i ng or al  ar gument  i n t hi s cour t ,  Al l st at e' s at t or ney 
acknowl edged t hat  t he pol i cy ' s l i mi t  of  l i abi l i t y  was $300, 000,  
whi ch i s $200, 000 shor t  of  t he damage cap f or  wr ongf ul  deat h.   
Wi s.  St at .  § 895. 04( 4) .    

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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i s sued f or  t hese damages,  we wi l l  pr ovi de a def ense wi t h 

counsel  of  our  choi ce,  even i f  t he al l egat i ons ar e gr oundl ess,  

f al se or  f r audul ent . "    

¶11 The pol i cy ' s gr ant  of  cover age i s subj ect  t o var i ous 

excl usi ons,  i ncl udi ng t he f ol l owi ng f ami l y excl usi on:  " We do not  

cover  bodi l y i nj ur y t o an i nsur ed per son .  .  .  whenever  any 

benef i t  of  t hi s cover age woul d accr ue di r ect l y or  i ndi r ect l y t o 

an i nsur ed per son. "            

¶12 Al l st at e hi r ed counsel  t o def end Hol l y,  subj ect  t o i t s 

r eser vat i on of  i t s  r i ght  t o deny cover age based on t he f ami l y 

excl usi on.   The r eser vat i on of  r i ght s l et t er  expl ai ned:  " [ t ] he 

Al l st at e pol i cy  cont ai ns an excl usi on t hat  pr ovi des t hat  t he 

pol i cy does not  cover  bodi l y i nj ur y t o an i nsur ed per son.   Some 

or  al l  of  t he damages cl ai med i n t he compl ai nt  r el at e t o bodi l y 

i nj ur y sust ai ned by an i nsur ed per son.   Al l s t at e does not  

bel i eve t hat  Hol l y Day i s ent i t l ed t o cover age f or  such 

damages. "     

¶13 Al l st at e t hen moved t o i nt er vene as a par t y pl ai nt i f f  

" so t hat  i t s obl i gat i on t o pr ovi de i nsur ance cover age t o t he 

def endant ,  Hol l y Day,  r el at i ve t o some or  al l  of  t he c l ai ms set  

f or t h i n t he Compl ai nt ,  can be det er mi ned. "   I t  al so moved f or  

an or der  bi f ur cat i ng i nsur ance cover age i ssues f r om t he 

under l y i ng i ssues of  l i abi l i t y  and damages.   Fi nal l y,  Al l st at e 

f i l ed a cr oss- compl ai nt  seeki ng j udgment  decl ar i ng t hat  Al l st at e 

has no dut y t o def end or  i ndemni f y Hol l y i n connect i on wi t h some 

or  al l  of  t he c l ai ms set  f or t h i n t he compl ai nt .    
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¶14 The ci r cui t  cour t  gr ant ed Al l st at e' s mot i on t o 

i nt er vene.   The cour t  or der ed bi f ur cat i on of  t he case so t hat  

t he i nsur ance cover age i ssues woul d be deci ded f i r st ,  and st ayed 

di scover y on t he mer i t s pendi ng f i nal  det er mi nat i on on cover age.     

¶15 Al l st at e t hen f i l ed a t hi r d- par t y compl ai nt ,  

r equest i ng t hat  Cl i nt on Day be j oi ned as an i nt er est ed par t y.   

I t  l at er  expl ai ned t hat  " Cl i nt on Day was j oi ned by Al l st at e 

s i mpl y because,  as one of  Emma Day' s par ent s,  he owns a por t i on 

of  t he wr ongf ul  deat h cause of  act i on br ought  by Wendy Day,  and 

i s t her ef or e a necessar y par t y i n Al l st at e' s decl ar at or y  

j udgment  act i on.   Cl i nt on Day al so pai d f or  hal f  of  t he f uner al  

and r el at ed expenses,  and woul d t her ef or e own par t  of  Emma' s 

sur vi vor shi p act i on. "      

¶16 Sever al  mont hs l at er ,  t he par t i es f i l ed a ser i es of  

st i pul at i ons wi t h t he cour t .   Fi r st ,  t hey st i pul at ed t o Hol l y ' s  

di smi ssal .   Wendy expr essed her  i nt ent i on t o pr oceed excl usi vel y  

agai nst  Al l st at e' s l i abi l i t y  pol i cy. 4  The par t i es f ur t her  

st i pul at ed t o t he di smi ssal  of  t he c l ai ms made on behal f  of  

                                                 
4 Wi sconsi n' s di r ect  act i on st at ut e,  Wi s.  St at .  § 632. 24,  

per mi t s a pl ai nt i f f  t o br i ng sui t  di r ect l y agai nst  a 
t or t f easor ' s i nsur er  wi t hout  br i ngi ng sui t  agai nst  t he 
t or t f easor :  

Any bond or  pol i cy of  i nsur ance cover i ng l i abi l i t y  t o 
ot her s f or  negl i gence makes t he i nsur er  l i abl e,  up t o 
t he amount s st at ed i n t he bond or  pol i cy,  t o t he 
per sons ent i t l ed t o r ecover  agai nst  t he i nsur ed f or  
t he deat h of  any per son or  f or  i nj ur y t o per sons or  
pr oper t y,  i r r espect i ve of  whet her  t he l i abi l i t y  i s  
pr esent l y est abl i shed or  i s cont i ngent  and t o become 
f i xed or  cer t ai n by f i nal  j udgment  agai nst  t he 
i nsur ed.  
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Desi r ae and Hannah.   Fi nal l y,  Wendy r epr esent ed and st i pul at ed 

t hat  she was pur sui ng no cl ai m agai nst  Cl i nt on i n connect i on 

wi t h t he act i on.    

¶17 Based on t he par t i es '  st i pul at i ons,  t he cour t  

di smi ssed Hol l y,  and i t  al so di smi ssed wi t h pr ej udi ce t he c l ai ms 

of  Desi r ae and Hannah.   I n addi t i on,  t he cour t  or der ed:  " No 

cl ai m shal l  be pur sued agai nst  Cl i nt on Day,  now or  i n t he 

f ut ur e,  i n connect i on wi t h t hi s act i on. "   Fi nal l y,  t he cour t  

or der ed t hat  t he compl ai nt  be amended t o name Al l st at e as a 

def endant .   As a r esul t  of  t he cour t  or der ,  t he onl y r emai ni ng 

cl ai ms wer e t he sur vi val  act i on5 advanced on behal f  of  Emma' s 

est at e and Wendy' s c l ai m f or  wr ongf ul  deat h.     

¶18 Al l st at e moved f or  summar y j udgment .   Wi t h r egar d t o 

t he sur vi val  c l ai m,  i t  ar gued t hat  " [ t ] he Al l st at e pol i cy 

pr ovi des no cover age f or  t he c l ai ms br ought  by Wendy Day as Emma 

Day' s per sonal  r epr esent at i ve because t hey ar e based on Emma' s 

bodi l y i nj ur y,  t he r ecover y f or  whi ch woul d di r ect l y benef i t  t he 

est at e of  t he i nsur ed,  Emma Day. "   I t  ar gued f ur t her  t hat  

because t her e was no cover age f or  t he sur vi val  c l ai m,  t her e was 

                                                 
5 The par t i es and t he cour t  of  appeal s r ef er  t o t hi s act i on 

as a " sur vi vor shi p act i on. "   Wi sconsi n case l aw and pr act i ce 
gui des mor e f r equent l y r ef er  t o t hi s t ype of  c l ai m as a 
" sur vi val  act i on. "   See,  e. g. ,  Est at e of  Mer r i l l  v .  Jer r i ck,  231 
Wi s.  2d 546,  ¶5,  605 N. W. 2d 645 ( Ct .  App.  1999) ;  9 Cal l aghan' s  
Wi sconsi n Pl eadi ng & Pr act i ce § 82: 2 ( 4t h ed.  2005) ;  2 The Law 
of  Damages i n Wi sconsi n § 16. 10 ( 5t h ed.  2010) .   For  t he sake of  
c l ar i t y and consi st ency,  we use t he t er m " sur vi val  act i on"  
t hr oughout  t hi s opi ni on.  

 



No.  2008AP2929   

 

8 
 

l i kewi se no cover age f or  t he wr ongf ul  deat h c l ai m.   I n r esponse 

t o Al l st at e' s br i ef ,  Wendy f i l ed a cr oss mot i on f or  summar y 

j udgment .  

¶19 Af t er  hear i ng ar gument s,  t he c i r cui t  cour t  i ssued a 

wr i t t en deci s i on.   Addr essi ng t he sur vi val  c l ai m,  t he c i r cui t  

cour t  assumed f or  t he sake of  ar gument  t hat  Emma was an i nsur ed 

under  Cl i nt on and Hol l y ' s pol i cy.   Never t hel ess,  i t  concl uded 

t hat  t her e was cover age under  t he pol i cy f or  a c l ai m br ought  by 

Emma' s per sonal  r epr esent at i ve t hat  woul d benef i t  her  est at e:  

" Whi l e bodi l y i nj ur y i n t he pol i cy i ncl udes deat h,  t he di r ect  or  

i ndi r ect  benef i t  must  accr ue t o an ' i nsur ed per son. '   [ The 

pol i cy]  does not  say t o an i nsur ed per son or  t hei r  est at e. "   The 

cour t  const r ued ambi gui t y agai nst  t he i nsur er  and concl uded t hat  

" t he phr ase ' i nsur ed per son'  does not  i nc l ude an i nsur ed 

per son' s est at e. "    

¶20 Addr essi ng Wendy' s wr ongf ul  deat h c l ai m,  t he cour t  

f ound t hat  " Wendy Day i s c l ear l y not  an i nsur ed under  Cl i nt on 

Day' s i nsur ance pol i cy wi t h Al l st at e. "   I t  expl ai ned t hat  i t  was 

r equi r ed t o i nt er pr et  t he phr ase " accr ue di r ect l y or  i ndi r ect l y 

t o an i nsur ed per son. "   Rel y i ng on t hi s cour t ' s  di scussi on of  

t hat  phr ase i n Whi r l pool  Cor p.  v.  Zi eber t ,  197 Wi s.  2d 144,  152,  

539 N. W. 2d 883 ( 1995) ,  t he c i r cui t  cour t  det er mi ned:  " Thi s cour t  

cannot ,  as a mat t er  of  l aw,  f i nd t hat  any moneys t hat  Wendy Day 

may r ecei ve woul d ' be f unnel ed t hr ough'  di r ect l y or  i ndi r ect l y"  

t o Hannah or  Desi r ae.   ( Emphasi s i n or i gi nal . )   The cour t  

concl uded t hat  cover age exi st ed under  t he pol i cy,  and i t  gr ant ed 

Wendy' s mot i on f or  summar y j udgment .    
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¶21 The cour t  of  appeal s gr ant ed Al l st at e' s pet i t i on f or  

l eave t o appeal  t he non- f i nal  or der ,  and i t  r ever sed t he ci r cui t  

cour t .   I t  began by acknowl edgi ng t hat  " r esol ut i on of  t hi s 

cover age di sput e r equi r es t hat  we det er mi ne t o whom t he benef i t s 

of  Wendy' s wr ongf ul  deat h and [ sur vi val ]  c l ai ms woul d accr ue. "   

Day v.  Al l st at e,  2010 WI  App 72,  ¶9,  325 Wi s.  2d 370,  784 

N. W. 2d 694.   The cour t  r easoned t hat  bot h c l ai ms wer e excl uded 

f r om cover age because Cl i nt on,  an i nsur ed,  was ent i t l ed t o hal f  

of  any r ecover y on ei t her  c l ai m.   I d. ,  ¶16.     

¶22 Regar di ng t he sur vi val  c l ai m,  t he cour t  r easoned t hat  

Cl i nt on and Wendy woul d shar e equal l y any asset s bel ongi ng t o 

Emma' s est at e under  t he l aws gover ni ng i nt est at e successi on.   

I d. ,  ¶13.   Consequent l y,  i t  det er mi ned,  " one- hal f  of  any 

[ sur vi val ]  damages Wendy r ecover s wi l l  pass t hr ough Emma' s 

est at e t o Cl i nt on.   I f  Al l st at e must  i ndemni f y Hol l y f or  t hese 

l osses,  Cl i nt on——an i nsur ed per son——woul d benef i t  f r om t he 

cover age. "   I d.     

¶23 The cour t  of  appeal s al so det er mi ned t hat  t her e was no 

cover age f or  Wendy' s wr ongf ul  deat h c l ai m.    Ci t i ng Br uf l at  v.  

Pr udent i al  Pr op.  & Cas.  I ns.  Co. ,  2000 WI  App 69,  ¶18,  233 

Wi s.  2d 523,  608 N. W. 2d 371,  t he cour t  of  appeal s asser t ed t hat  

" any amount  r ecover ed shal l  bel ong and be pai d t o Cl i nt on and 

Wendy. "   Day,  325 Wi s.  2d 370,  ¶11.   Ther ef or e,  i t  concl uded 

t hat  Cl i nt on woul d benef i t  f r om cover age because he woul d have a 

" l egal  r i ght  t o col l ect  a por t i on of  t he wr ongf ul  deat h awar d. "   

I d.    
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¶24 Wendy f i l ed a pet i t i on wi t h t hi s cour t  seeki ng r evi ew 

of  t he cour t  of  appeal s '  det er mi nat i on t hat  t her e i s no cover age 

f or  her  wr ongf ul  deat h c l ai m.   She di d not  seek r evi ew of  t he 

cour t  of  appeal s '  det er mi nat i on r egar di ng t he sur vi val  c l ai m,  

and accor di ngl y,  t hat  i ssue i s not  bef or e t hi s cour t .     

I I  

¶25 I n t hi s case,  we ar e r equi r ed t o const r ue t he t er ms of  

an i nsur ance pol i cy t o det er mi ne whet her  Al l s t at e may deny 

cover age f or  Wendy' s wr ongf ul  deat h c l ai m.   An i nsur ance pol i cy 

i s a cont r act  f or  i nsur ance.   Const r uct i on of  an i nsur ance 

pol i cy i s a quest i on of  l aw,  whi ch we r evi ew i ndependent l y of  

t he det er mi nat i ons r ender ed by t he c i r cui t  cour t  and t he cour t  

of  appeal s.   Fol kman v.  Quamme,  2003 WI  116,  ¶12,  264 

Wi s.  2d 617,  665 N. W. 2d 857.    

¶26 When det er mi ni ng whet her  an i nsur ance pol i cy pr ovi des 

cover age,  we exami ne t he f act s of  t he c l ai m and t he l anguage of  

t he pol i cy t o det er mi ne whet her  t he pol i cy ' s i nsur i ng agr eement  

makes an i ni t i al  gr ant  of  cover age.   Est at e of  Sust ache v.  Am.  

Fami l y Mut .  I ns.  Co. ,  2008 WI  87,  ¶22,  311 Wi s.  2d 548,  751 

N. W. 2d 845.   I f  t he c l ai m t r i gger s t he i ni t i al  gr ant  of  

cover age,  we det er mi ne next  whet her  any of  t he var i ous 

excl usi ons pr ecl ude cover age f or  t he c l ai m.   I d. ,  ¶23.   The 

i nsur ed bear s t he bur den of  showi ng an i ni t i al  gr ant  of  

cover age,  and i f  t hat  bur den i s  met  t he bur den shi f t s t o t he 

i nsur er  t o show t hat  an excl usi on never t hel ess pr ecl udes 

cover age.   Am.  Fami l y Mut .  I ns.  Co.  v.  Schmi t z,  2010 WI  App 157,  

¶8,  330 Wi s.  2d 263,  793 N. W. 2d 111.  
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¶27 The cour t ' s  goal  i s  t o det er mi ne and car r y out  t he 

i nt ent i ons of  t he par t i es as expr essed by t he l anguage of  t he 

i nsur ance pol i cy.   Fol kman,  264 Wi s.  2d 617,  ¶12.    An i nsur ance 

pol i cy i s t o be const r ued,  whenever  possi bl e,  " so as t o gi ve a 

r easonabl e meani ng t o each pr ov i s i on of  t he cont r act ,  and [ ]  

cour t s must  avoi d a const r uct i on whi ch r ender s por t i ons of  a 

cont r act  meani ngl ess,  i nexpl i cabl e or  mer e sur pl usage. "   1325 

Nor t h Van Bur en,  LLC v.  T- 3 Gr oup,  Lt d. ,  2006 WI  94,  ¶56,  293 

Wi s.  2d 410,  716 N. W. 2d 822.   

¶28 We i nt er pr et  pol i cy t er ms not  i n i sol at i on,  but  r at her  

i n t he cont ext  of  t he pol i cy as a whol e.   Badger  Mut .  I ns.  Co.  

v.  Schmi t z,  2002 WI  98,  ¶61,  255 Wi s.  2d 61,  647 N. W. 2d 223.   We 

gi ve undef i ned wor ds and phr ases t hei r  common and or di nar y 

meani ng.   Fol kman,  264 Wi s.  2d 617,  ¶17.   I f  wor ds or  phr ases 

ar e suscept i bl e t o mor e t han one r easonabl e const r uct i on,  t hey 

ar e ambi guous.   I d. ,  ¶13.   " [ B] ecause t he i nsur er  i s i n a 

posi t i on t o wr i t e i t s i nsur ance cont r act s wi t h t he exact  

l anguage i t  chooses——so l ong as t he l anguage conf or ms t o 

st at ut or y and admi ni st r at i ve l aw——ambi gui t y i n t hat  l anguage i s  

const r ued i n f avor  of  an i nsur ed seeki ng cover age. "   Fr oedt er t  

Mem' l  Lut her an Hosp.  v.  Nat ' l  St at es I ns. ,  2009 WI  33,  ¶43,  317 

Wi s.  2d 54,  765 N. W. 2d 251.  

¶29 A basi c canon of  const r uct i on i n Wi sconsi n i s  t hat  

excl usi ons i n an i nsur ance pol i cy ar e nar r owl y const r ued agai nst  

t he i nsur er .   Whi r l pool ,  197 Wi s.  2d at  152.   A cour t  wi l l  

enf or ce excl usi ons t hat  ar e c l ear  f r om t he f ace of  t he pol i cy.   
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I d.   However ,  i f  t he ef f ect  of  an excl usi on i s ambi guous or  

uncer t ai n,  i t  wi l l  be const r ued i n f avor  of  cover age.   I d.    

I I I  

¶30 Because t he par t i es f ocus many of  t hei r  ar gument s on 

publ i c pol i cy,  we begi n our  di scussi on by br i ef l y c l ar i f y i ng t he 

r ol e t hat  publ i c pol i cy pl ays i n a di scussi on about  i nsur ance 

cover age.   Next ,  we t ur n t o exami ni ng t he pol i cy l anguage t o 

det er mi ne whet her  t he f ami l y  excl usi on i n t hi s pol i cy of  

i nsur ance unambi guousl y pr ecl udes cover age.    

¶31 I f  an i nsur ance pol i cy pr ovi s i on i s cont r ar y t o c l ear  

publ i c pol i cy,  a cour t  may concl ude t hat  i t  i s  unenf or ceabl e. 6  

On sever al  occasi ons,  t hi s cour t  has addr essed publ i c pol i cy  

ar gument s r egar di ng t he enf or ceabi l i t y  of  f ami l y  excl usi ons.   I n 

bot h Shannon v.  Shannon and i n Whi r l pool ,  i t  was ar gued t hat  t he 

f ami l y member  excl usi on,  whi ch excl uded cover age under  t he f act s  

of  each case,  was " cont r ar y t o publ i c pol i cy. "   Shannon v.  

Shannon,  150 Wi s.  2d 434,  455,  442 N. W. 2d 25 ( 1989) ;  Whi r l pool ,  

197 Wi s.  2d at  147.    

¶32 I n t hose cases,  we concl uded t hat  t he excl usi ons wer e 

not  cont r ar y t o publ i c pol i cy because t hey ser ve t he l egi t i mat e 

                                                 
6 See,  e. g. ,  Mau v.  Nor t h Dakot a I ns.  Reser ve Fund,  2001 WI  

134,  ¶34,  248 Wi s.  2d 1031,  637 N. W. 2d 45 ( concl udi ng t hat  an 
occupancy r equi r ement  i n an under i nsur ed mot or i st  pol i cy was 
unenf or ceabl e because i t  excl uded cover age f or  a named i nsur ed 
i n v i ol at i on of  Wi s.  St at .  § 632. 32( 6) ( b) 2. a.  ( 1995- 96) ) .   
Cour t s wi l l  det er mi ne t hat  a pol i cy pr ovi s i on i s cont r ar y t o 
publ i c pol i cy onl y i n cases t hat  ar e f r ee f r om doubt .   
Cont i nent al  I ns.  Co.  v.  Dai l y  Expr ess,  I nc. ,  68 Wi s.  2d 581,  
589,  229 N. W. 2d 617 ( 1975) .   
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pur pose of  " exempt [ i ng]  t he i nsur er  f r om l i abi l i t y  t o t hose 

per sons t o whom t he i nsur ed,  on account  of  c l ose f ami l y t i es,  

woul d be apt  t o be par t i al  i n case of  i nj ur y. "   Shannon,  150 

Wi s.  2d at  456.   We f ur t her  det er mi ned t hat  an i nsur er  need not  

pr ove act ual  col l usi on bet ween t he pl ai nt i f f  and t he i nsur ed as 

a pr er equi s i t e t o enf or ci ng a f ami l y excl usi on:  " [ S] uch cl auses 

ar e not  cont r ar y  t o publ i c pol i cy,  even t hough t her e may be no 

col l usi on i n t hi s par t i cul ar  case. "   Whi r l pool ,  197 Wi s.  2d at  

151- 52.     

¶33 Sei z i ng upon our  di scussi on i n Shannon and Whi r l pool ,  

t he par t i es f ocus many of  t hei r  ar gument s on not i ons of  publ i c 

pol i cy and t he pur pose under l y i ng f ami l y excl usi ons.   Wendy 

ar gues t hat  t her e i s l i t t l e l i kel i hood of  col l usi on her e gi ven 

t he pr obabl e ant agoni sm bet ween Cl i nt on' s f or mer  and cur r ent  

wi ves.   The ami cus br i ef  f i l ed by t he Wi sconsi n Associ at i on f or  

Just i ce t akes t he publ i c pol i cy di scussi on one st ep f ur t her .   I t  

ar gues t hat  even i f  concer ns about  col l usi on woul d suppor t  

denyi ng cover age,  t her e may be ot her  publ i c pol i c i es t hat  shoul d 

be consi der ed,  i ncl udi ng t he publ i c pol i cy agai nst  denyi ng 

cover age i n cases i nvol v i ng domest i c abuse.   Al l st at e cont ends 

t hat  t hese f act s pr esent  a l i kel i hood of  col l usi on,  and 

accor di ngl y,  i t  i mpl i es t hat  i t  i s  appr opr i at e t o deny cover age.      

¶34 By advanci ng t hese ar gument s,  t he par t i es put  t he car t  

i n f r ont  of  t he hor se.   Gener al l y,  f ami l y excl usi ons ar e 

enf or ceabl e because t hey pr ot ect  t he i nsur er  f r om a cl ass of  

pl ai nt i f f s t o whom t he i nsur ed def endant  may be par t i al ——but  i t  

does not  f ol l ow t hat  t he f ami l y excl usi on pr ot ect s an i nsur er  
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f r om al l  pl ai nt i f f s t o whom t he def endant  i nsur ed may be 

par t i al . 7   

¶35 Whet her  t he f ami l y excl usi on pr ecl udes cover age f or  

Wendy' s wr ongf ul  deat h c l ai m i s a quest i on of  cont r act  

i nt er pr et at i on.   The pur pose under l y i ng a f ami l y excl usi on does 

not  cont r ol  our  det er mi nat i on of  whet her  t he l anguage of  t he 

f ami l y excl usi on unambi guousl y pr ecl udes cover age f or  a c l ai m.   

The answer  t o t hat  quest i on depends upon t he l anguage of  t he 

i nsur ance pol i cy.      

I V 

¶36 We t ur n next  t o i nt er pr et i ng t he r el evant  pol i cy 

l anguage.   I t  i s  c l ear  t hat  Wendy' s c l ai m f or  wr ongf ul  deat h 

f al l s  wi t hi n t he pol i cy ' s i ni t i al  gr ant  of  cover age.   The pol i cy 

pr ovi des t hat ,  " [ s] ubj ect  t o t he t er ms,  condi t i ons and 

l i mi t at i ons of  t hi s pol i cy,  Al l st at e wi l l  pay damages whi ch an 

i nsur ed per son becomes l egal l y  obl i gat ed t o pay because of  

bodi l y i nj ur y .  .  .  ar i s i ng f r om an occur r ence t o whi ch t hi s 

pol i cy appl i es,  and i s cover ed by t hi s par t  of  t he pol i cy. "   I f  

Wendy pr evai l s,  Hol l y,  who i s  an i nsur ed,  wi l l  be l egal l y  

obl i gat ed t o pay damages because of  Emma' s bodi l y i nj ur y.     

¶37 The quest i on,  t hen,  i s whet her  t he l anguage of  t he 

f ami l y excl usi on unambi guousl y pr ecl udes cover age f or  t he c l ai m.   

The f ami l y excl usi on pr ovi des:  " We do not  cover  bodi l y i nj ur y t o 

                                                 
7 See Whi r l pool  Cor p.  v.  Zi eber t ,  197 Wi s.  2d 144,  148,  539 

N. W. 2d 883 ( 1995)  ( r ecogni z i ng t hat  whet her  a c l ai m i s excl uded 
under  " t he speci f i c  l anguage of  t he f ami l y excl usi on cl ause"  i s 
a separ at e quest i on f r om whet her  such excl usi ons ar e " cont r ar y  
t o publ i c pol i cy" ) .     
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an i nsur ed per son .  .  .  whenever  any benef i t  of  t hi s cover age 

woul d accr ue di r ect l y or  i ndi r ect l y t o an i nsur ed per son. "    

¶38 I n t hi s cont ext ,  t he wor d " whenever "  ser ves t he r ol e 

of  a conj unct i on and i ndi cat es t hat  t wo condi t i ons must  be met  

f or  t he excl usi on t o appl y.   The excl usi on' s l anguage pr ecl udes 

cover age i f :  ( 1)  t he cover age sought  i s f or  bodi l y i nj ur y t o an 

i nsur ed per son;  and ( 2)  any benef i t  of  cover age woul d accr ue 

di r ect l y or  i ndi r ect l y t o an i nsur ed per son. 8     

¶39 Li ke t he c i r cui t  cour t  and t he cour t  of  appeal s,  we 

f ocus our  exami nat i on on whet her  " any benef i t "  of  cover age 

" woul d accr ue di r ect l y or  i ndi r ect l y t o an i nsur ed per son. " 9  The 

                                                 
8 At  some poi nt s t hr oughout  i t s ar gument ,  Al l st at e appear s 

t o abandon any l anguage- based i nt er pr et at i on of  t he pol i cy .   
I nst ead,  i t  br i ef l y suggest s t hat  because t her e i s no cover age 
f or  Emma' s est at e' s c l ai ms,  t her e i s l i kewi se no cover age f or  
Wendy' s wr ongf ul  deat h c l ai m:  " I f  t her e i s no cover age f or  Emma 
Day' s bodi l y i nj ur y under  Al l st at e' s pol i cy,  i t  f ol l ows t her e 
can be no cover age f or  Wendy Day' s wr ongf ul  deat h c l ai m,  whi ch 
i s dependent  on and st ems f r om t hat  bodi l y i nj ur y. "       

Thi s ar gument  i s i nconsi st ent  wi t h t he l anguage of  t he 
pol i cy.   The l anguage of  t he excl usi on pr ecl udes cover age when 
( 1)  t he cover age sought  i s f or  bodi l y i nj ur y t o an i nsur ed 
per son and ( 2)  any benef i t  of  cover age woul d accr ue di r ect l y or  
i ndi r ect l y t o an i nsur ed per son.   Al l st at e' s ar gument  t hat  t he 
sol e consi der at i on shoul d be whet her  t her e i s i nj ur y t o an 
i nsur ed f ai l s t o account  f or  t he second condi t i on,  t hat  i s ,  
whet her  any benef i t  woul d accr ue t o an i nsur ed.        

9 Ther e i s no di sput e t hat  Emma i s an i nsur ed per son,  and 
t hat  Wendy' s wr ongf ul  deat h c l ai m ar i ses out  of  Emma' s bodi l y 
i nj ur y.   The par t i es do not  br i ef  or  ar gue whet her  c l ai ms t hat  
ar i se out  of  bodi l y i nj ur y t o an i nsur ed f i t  wi t hi n t he 
excl usi on' s f i r s t  condi t i on.   Accor di ngl y,  we do not  det er mi ne 
whet her  t he f i r st  condi t i on i s met ,  and l i ke t he par t i es,  we 
f ocus our  exami nat i on on t he excl usi on' s second condi t i on.    
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par t i es agr ee t hat  Cl i nt on,  Hol l y,  Hannah,  and Desi r ae ar e al l  

i nsur eds. 10    

¶40 We ar e mi ndf ul  t hat  t he onl y c l ai m now bei ng pur sued,  

and t her ef or e t he onl y c l ai m we need addr ess i n t hi s opi ni on,  i s  

Wendy' s wr ongf ul  deat h c l ai m.   I t  i s  undi sput ed t hat  Wendy i s 

not  an i nsur ed under  Al l st at e' s pol i cy.   Never t hel ess,  we agr ee 

wi t h Al l st at e t hat  " [ t ] he f act  t hat  Wendy Day i s not  an i nsur ed 

per son under  t he pol i cy wi l l  not  save her  wr ongf ul  deat h c l ai m 

agai nst  Al l st at e i f  a benef i t  woul d accr ue t o an i nsur ed 

per son[ . ] "   The l anguage of  t he pol i cy r equi r es us t o det er mi ne 

whet her  a benef i t  of  cover age woul d accr ue di r ect l y or  

i ndi r ect l y t o an i nsur ed per son.    

¶41 We exami ne f i r st  what  i s meant  by t he t er m " benef i t , "  

as i t  i s  used i n t he f ami l y excl usi on.   Next ,  we t ur n t o 

exami ni ng whet her  any benef i t  of  cover age woul d accr ue di r ect l y 

or  i ndi r ect l y t o any i nsur ed.  

A 

¶42 Al t hough t he meani ng of  t he excl usi on t ur ns on a 

def i ni t i on of  t he t er m " benef i t , "  t he pol i cy does not  def i ne 

t hat  t er m.   We ar e l ef t ,  t hen,  t o at t empt  t o di scer n i t s  

meani ng.   Our  i nqui r y about  t he meani ng of  " benef i t "  i s  ai ded by  

t hi s cour t ' s  exami nat i on of  t he i dent i cal  f ami l y member  

excl usi on i n Whi r l pool ,  197 Wi s.  2d 144.    

                                                 
10 Emma was l i kewi se an i nsur ed under  t he pol i cy.   Under  t he 

c i r cumst ances her e,  we need not  det er mi ne whet her  her  est at e 
woul d be consi der ed an " i nsur ed. "   The cour t  of  appeal s 
det er mi ned t hat  t her e i s no cover age f or  t he est at e' s sur vi val  
c l ai m,  and Wendy does not  seek r evi ew of  t hat  det er mi nat i on.       
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¶43 The r el evant  f act s f r om t he Whi r l pool  case ar e 

i mpor t ant  but  not  compl ex.   Thr ee- year - ol d Jacl yn Zi eber t  was 

i nj ur ed by a meat  gr i nder  t hat  had been manuf act ur ed by 

Whi r l pool .   I d.  at  147.   Jacl yn' s par ent s f i l ed sui t  agai nst  

Whi r l pool  and anot her  def endant ,  seeki ng damages f or  Jacl yn' s 

i nj ur i es.   I d.  at  147- 48.   I n a separ at e act i on,  Whi r l pool  f i l ed 

a cont r i but i on c l ai m agai nst  Jac l yn' s mot her .   I d.  at  148.   I t  

al l eged t hat  Jacl yn' s mot her ' s negl i gent  super vi s i on cont r i but ed 

t o Jacl yn' s i nj ur i es.   I d.   Jacl yn' s mot her  t ender ed t he def ense 

of  Whi r l pool ' s cont r i but i on c l ai m t o her  homeowner ' s i nsur er ,  

whi ch cont est ed cover age.   Jacl yn' s act i on f or  negl i gence 

agai nst  Whi r l pool  was st ayed pendi ng r esol ut i on of  t he cover age 

di sput e i n t he cont r i but i on c l ai m. 11         

¶44 To under st and t he r easoni ng adopt ed by t he Whi r l pool  

cour t ,  i t  i s essent i al  t o under st and t he nat ur e of  a 

cont r i but i on c l ai m.   A cont r i but i on c l ai m may ar i se when mor e 

t han one t or t f easor  i s l egal l y r esponsi bl e f or  an i nj ur y.   I f  

one of  t he t or t f easor s has pai d mor e t han i t s pr opor t i onat e 

shar e of  t he damages,  i t  may seek cont r i but i on f r om t he ot her  

t or t f easor s.   " Cont r i but i on di st r i but es t he l oss by r equi r i ng 

each per son t o pay hi s pr opor t i onat e shar e of  t he damages on a 

compar at i ve f aul t  basi s. "   Swani gan v.  St at e Far m I ns.  Co. ,  99 

Wi s.  2d 179,  196,  299 N. W. 2d 234 ( 1980) .    

                                                 
11  Whi r l pool ,  197 Wi s.  2d 144,  Appendi x of  Pet i t i oner  at  

111,  avai l abl e at  t he Wi sconsi n Law Li br ar y.     
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¶45 By br i ngi ng t he cont r i but i on act i on agai nst  Jacl yn' s 

mot her ,  Whi r l pool  was al l egi ng t hat  Jacl yn' s mot her ,  an i nsur ed,  

was obl i gat ed t o pay her  pr opor t i onat e shar e of  t he damages 

Whi r l pool  owed t o Jacl yn,  al so an i nsur ed,  f or  her  bodi l y 

i nj ur y.   See Whi r l pool ,  197 Wi s.  2d at  155 ( " The l i abi l i t y  bei ng 

asser t ed i n Whi r l pool ' s cont r i but i on c l ai m agai nst  [ Jacl yn' s 

mot her ]  i s  based on t he cl ai m f or  damages suf f er ed by Jacl yn 

Zi eber t .   That  l i abi l i t y  i s  i dent i cal  whet her  t her e i s a di r ect  

c l ai m agai nst  [ Jacl yn' s mot her ]  by her  daught er  or  whet her  t he 

c l ai m i s i ndi r ect l y asser t ed t hr ough a cont r i but i on c l ai m by 

Whi r l pool . " ) .    

¶46 The l anguage of  t he f ami l y excl usi on i n Whi r l pool  was 

i dent i cal  t o t he l anguage i n t hi s pol i cy,  and we had occasi on t o 

expl or e t he c i r cumst ances under  whi ch a " benef i t "  woul d accr ue 

t o an i nsur ed.   Thi s cour t  det er mi ned t hat  t he l anguage " i s 

unambi guous and cl ear l y cont empl at es cont r i but i on c l ai ms. "   I d.  

at  153.   I t  expl ai ned t hat  a benef i t  woul d accr ue i ndi r ect l y t o 

Jacl yn because " t he money Whi r l pool  r ecei ves [ as a r esul t  of  t he 

cont r i but i on c l ai m]  wi l l ,  i n al l  pr act i cal  r espect s,  be f unnel ed 

t hr ough t o Jacl yn, "  who was i nj ur ed and al so an i nsur ed under  

t he pol i cy.   I d.  at  153- 54 ( emphasi s added) .  The cour t  

comment ed:  " To say t hat  Jacl yn Zi eber t  i s  not  r ecei v i ng a 

benef i t  because her  r ecover y comes f r om a cont r i but i on c l ai m 

r at her  t han a di r ect  c l ai m f or  per sonal  i nj ur i es i s t he ul t i mat e 

t r i but e t o f or m over  subst ance.   Such a concl usi on def i es bot h 

l ogi c and common sense. "   I d.  at  155 ( emphasi s added) .  
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¶47 I n Whi r l pool ,  t he cour t  appl i ed t he t er m " benef i t "  t o 

r ef er ence money r ecover y,  t hat  i s ,  t he pr oceeds of  i nsur ance 

cover age.   I t  concl uded t hat  when t he i nsur ance pr oceeds end up 

i n t he pocket  of  t he i nsur ed,  a benef i t  has accr ued t o t he 

i nsur ed,  r egar dl ess of  whet her  t hose pr oceeds ar e pai d di r ect l y 

by t he i nsur er  or  f unnel ed i ndi r ect l y t hr ough a t hi r d par t y:  " An 

i ndi r ect  benef i t  woul d i ncur  t o Jacl yn i f  Whi r l pool  won i t s 

cont r i but i on c l ai m si nce t he money Whi r l pool  r ecei ves wi l l ,  i n 

al l  pr act i cal  r espect s,  be f unnel ed t hr ough t o Jacl yn.   Jacl yn 

woul d r ecei ve,  i n t he pl ai nest  sense of  t he wor d,  an i ndi r ect  

benef i t . "   I d.  at  153- 54.   The cour t  cont i nued:  " The 

di r ect / i ndi r ect  benef i t  l anguage was obvi ousl y meant  t o 

di f f er ent i at e bet ween t wo possi bl e t ypes of  benef i t s and t o 

c l ar i f y t he pol i cy l anguage t o ensur e t hat  cont r i but i on c l ai ms 

wer e i ncl uded i n t he scope of  t he c l ause. " 12  I d.  at  154.     
                                                 

12 Li ke t he excl usi on at  i ssue i n t hi s case,  t he key phr ase 
i n t he Whi r l pool  excl usi on was " whenever  any benef i t  of  t hi s 
cover age woul d accr ue di r ect l y  or  i ndi r ect l y  t o an i nsur ed 
per son. "   The pl ai n l anguage of  t he excl usi on does not  set  f or t h 
t wo di f f er ent  t ypes of  benef i t s.   Rat her ,  i t  set s f or t h t wo 
di f f er ent  ways i n whi ch benef i t s may accr ue t o an i nsur ed.    

We r ecogni ze t hat  at  t i mes,  t he Whi r l pool  cour t  used t he 
shor t hand " di r ect  and i ndi r ect  benef i t s"  when di scussi ng t he 
l anguage of  t he excl usi on.   Never t hel ess,  t he " benef i t s"  
cont empl at ed by t he cour t ——whet her  di r ect  or  i ndi r ect ——wer e t he 
pr oceeds of  t he i nsur ance pol i cy.   The di st i nct i on made by t he 
cour t  was t he means by whi ch t hi s benef i t  woul d accr ue t o t he 
i nsur ed r at her  t han what  const i t ut es a benef i t .   See Whi r l pool ,  
197 Wi s.  2d at  153 ( " A ' di r ect '  benef i t  [ ]  woul d accr ue t o 
Jacl yn Zi eber t  by way of  a di r ect  c l ai m agai nst  Shar on Zi eber t  
and Al l st at e.  .  .  .  An i ndi r ect  benef i t  woul d i ncur  t o Jacl yn i f  
Whi r l pool  won i t s cont r i but i on c l ai m si nce t he money Whi r l pool  
r ecei ves wi l l ,  i n al l  pr act i cal  r espect s,  be f unnel ed t hr ough t o 
Jacl yn. " ) .         
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¶48 Al l st at e ar gues f or  a mor e expansi ve i nt er pr et at i on of  

t he t er m " benef i t . "   Ci t i ng Red Ar r ow Pr oduct s Co. ,  I nc.  v.  

Empl oyer s I nsur ance of  Wausau,  2000 WI  App 36,  ¶17,  233 

Wi s.  2d 114,  607 N. W. 2d 294,  Al l st at e asser t s t hat  " t he 

pr i nci pal  benef i t s pr ovi ded under  an i nsur ance pol i cy ar e 

i ndemni f i cat i on and def ense. "   I t  cont ends t hat  " t he f ami l y 

excl usi on wi l l  appl y i f  any benef i t  under  t he pol i cy——i ncl udi ng 

[ not  onl y]  ( 1)  t he pr oceeds of  cover age,  [ but  al so]  ( 2)  t he 

r i ght  t o i ndemni f i cat i on under  t he pol i cy,  or  ( 3)  t he r i ght  t o a 

def ense under  t he cont r act ' s obl i gat i on t o def end t he i nsur ed——

woul d accr ue t o an i nsur ed per son. "   ( Emphasi s i n or i gi nal . )    

¶49 Because Hol l y woul d be benef i t ed by her  cont r act ual  

r i ght  t o r ecei ve def ense and i ndemni f i cat i on,  Al l st at e ar gues 

t hat  a " benef i t  of  cover age"  " woul d accr ue di r ect l y or  

i ndi r ect l y t o [ Hol l y, ]  an i nsur ed per son. "   Ther ef or e,  Al l st at e 

concl udes,  t he f ami l y excl usi on appl i es.    

¶50 Cer t ai nl y,  an i nsur ed i s benef i t t ed by r ecei v i ng 

def ense and i ndemni f i cat i on f r om an i nsur er .   However ,  

Al l st at e' s expansi ve i nt er pr et at i on of  t he undef i ned t er m 

" benef i t "  t o i nc l ude an i nsur ed' s cont r act ual  r i ght  t o def ense 

and i ndemni f i cat i on i s i nconsi st ent  wi t h how t hat  t er m i s used 

i n t he ver y next  excl usi on i n t he pol i cy.    

¶51 I n addi t i on t o t he f ami l y excl usi on,  t he t er m 

" benef i t s"  appear s i n t he excl us i on i mmedi at el y f ol l owi ng.   That  

                                                                                                                                                             
The di ssent ' s r el i ance on " t wo t ypes of  benef i t s"  

mi sconst r ues bot h Whi r l pool  and t he l anguage of  t he pol i cy.   See 
di ssent ,  ¶99.        
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excl usi on pr ecl udes cover age i f  t he bodi l y i nj ur y occur r ed t o a 

per son el i gi bl e t o r ecei ve cer t ai n benef i t s,  i ncl udi ng wor ker s '  

compensat i on benef i t s:  

We do not  cover  bodi l y i nj ur y t o any per son el i gi bl e 
t o r ecei ve benef i t s r equi r ed t o be pr ovi ded or  
vol unt ar i l y  pr ovi ded by an i nsur ed per son under  any 
wor ker s '  compensat i on,  non- occupat i onal  di sabi l i t y  or  
occupat i onal  di sease l aw.   

¶52 Agai n,  t he pol i cy does not  def i ne what  i s meant  by t he 

t er m " benef i t s. "   Never t hel ess,  we ar e unawar e of  any wor ker s '  

compensat i on benef i t s t hat  do not  i nvol ve t he payment  of  money.   

I t  appear s t hat  t hi s excl usi on i s r ef er r i ng t o money——t hat  i s,  

monet ar y benef i t s t hat  ar e pai d pur suant  t o a wor ker s '  

compensat i on pol i cy. 13  I t  does not  make sense t o suggest  t hat  

t he t er m " benef i t s"  as used i n t hi s excl usi on i s a r ef er ence t o 

t he cont r act ual  r i ght  t o r ecei ve a def ense or  t he cont r act ual  

r i ght  of  i ndemni f i cat i on.    

¶53 Thus,  Al l st at e' s i nt er pr et at i on of  t he t er m " benef i t "  

i n t he f ami l y excl usi on i s not  consi st ent  wi t h t he meani ng of  

t he t er m " benef i t s"  used i n t he excl usi on t hat  appear s 

                                                 
13 See,  e. g. ,  t ot al  di sabi l i t y  benef i t s ( Wi s.  St at .  

§ 102. 43( 1) ) ;  par t i al  di sabi l i t y  benef i t s ( Wi s.  St at .  
§ 102. 43( 2) ) ;  t empor ar y di sabi l i t y  benef i t s ( Wi s.  St at .  
§ 102. 43( 5) ) ;  deat h benef i t  ( Wi s.  St at .  § 102. 46) ;  compensat i on 
f or  bur i al  expenses ( Wi s.  St at .  § 102. 50) .   
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i mmedi at el y bel ow i t . 14  Al l st at e' s expansi ve i nt er pr et at i on of  

t he t er m " benef i t "  woul d v i ol at e t he canon of  const r uct i on t hat  

pol i cy t er ms shoul d be i nt er pr et ed not  i n i sol at i on,  but  r at her  

i n t he cont ext  of  t he pol i cy as a whol e.   Schmi t z,  255 

Wi s.  2d 61,  ¶61;  see al so Johnson Cont r ol s,  I nc.  v.  London 

Mar ket ,  2010 WI  52,  ¶¶67- 69,  325 Wi s.  2d 176,  784 N. W. 2d 579.     

¶54 Addi t i onal l y,  i nt er pr et i ng t he t er m " benef i t "  t o 

i ncl ude t he cont r act ual  r i ght  t o def ense and i ndemni f i cat i on i n 

addi t i on t o t he r ecover y of  i nsur ance pr oceeds woul d v i ol at e a 

second canon of  const r uct i on.   I t  woul d r ender  an ent i r e phr ase 

i n t he f ami l y excl usi on meani ngl ess.    

¶55 As di scussed above,  t he l anguage of  t he excl usi on 

pr ecl udes cover age i f  t wo condi t i ons ar e sat i sf i ed:  ( 1)  t he 

cover age sought  i s f or  bodi l y i nj ur y t o an i nsur ed per son;  and 

( 2)  any benef i t  of  cover age woul d accr ue di r ect l y or  i ndi r ect l y 

t o an i nsur ed per son.   Yet ,  i n ever y case wher e t her e i s an 

i ni t i al  gr ant  of  cover age under  t hi s pol i cy,  t he r i ght  t o 

def ense and i ndemni f i cat i on woul d al ways accr ue t o an i nsur ed.   

Accor di ngl y,  under  Al l st at e' s i nt er pr et at i on,  t he excl usi on' s 

second condi t i on woul d al ways be sat i sf i ed.   The l anguage of  

                                                 
14 The t er m " benef i t "  al so appear s i n a sect i on set t i ng 

f or t h var i ous condi t i ons t o t he pol i cy ' s cover age f or  acci dent al  
l oss t o dwel l i ngs,  ot her  st r uct ur es,  and per sonal  pr oper t y.   One 
condi t i on of  t hi s f i r st - par t y cover age,  t i t l ed " No Benef i t  t o 
Bai l ee, "  pr ovi des:  " Thi s i nsur ance wi l l  not  benef i t  any per son 
or  or gani zat i on who may be car i ng f or  or  handl i ng your  pr oper t y 
f or  a f ee. "   Agai n,  t he t er m i s undef i ned and does not  appear  t o 
unambi guousl y i ncl ude an i nsur ed' s cont r act ual  r i ght  t o def ense 
and i ndemni f i cat i on.  
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Al l st at e' s f ami l y excl usi on woul d mean not hi ng di f f er ent  f r om an 

excl usi on wi t h t he s i ngl e condi t i on:  " We do not  cover  bodi l y 

i nj ur y t o an i nsur ed per son. "       

¶56 I f  Al l st at e had i nt ended t o excl ude cover age i n al l  

cases wher e t he cover age sought  was f or  bodi l y i nj ur y t o an 

i nsur ed per son,  i t  shoul d have sai d so.   An est abl i shed canon of  

const r uct i on pr ovi des t hat  l anguage i n an i nsur ance pol i cy wi l l  

be const r ued " so as t o gi ve a r easonabl e meani ng t o each 

pr ovi s i on of  t he cont r act . "   1325 Nor t h Van Bur en,  293 Wi s.  2d 

410,  ¶56.   Because i t  woul d " r ender [ ]  por t i ons of  a cont r act  

meani ngl ess,  i nexpl i cabl e or  mer e sur pl usage, "  i d. ,  i t  i s  not  

r easonabl e t o i nt er pr et  t he wor d " benef i t "  i n t he f ami l y 

excl usi on as a r ef er ence t o def ense and i ndemni f i cat i on. 15       

¶57 We concl ude t hat  Al l st at e has f ai l ed t o meet  i t s 

bur den t o demonst r at e t hat  t he pol i cy  t er m " benef i t "  

                                                 
15 We r ecogni ze t hat  a r ecent  deci s i on of  t he New Yor k 

appel l at e di v i s i on,  Cr agg v.  Al l st at e I ndem.  Cor p. ,  74 A. D. 3d 
90,  92 ( N. Y.  App.  Di v.  2010) ,  adopt ed r easoni ng si mi l ar  t o t he 
r easoni ng advanced by Al l st at e.   The Cr agg cour t  di d not  di scuss 
any def ense t hat  woul d be r ecei ved by an i nsur ed,  but  i t  di d 
consi der  t he i nsur ed' s cont r act ual  r i ght  t o i ndemni f i cat i on f or  
a money j udgment :  " [ I ] ndemni f i cat i on by Al l st at e on behal f  of  
decedent ' s mot her  woul d r esul t  i n t he r ecei pt  by t he mot her ,  an 
i nsur ed,  of  t he benef i t s of  t he pol i cy i n t he f or m of  t he 
sat i sf act i on of  t he money j udgment  obt ai ned agai nst  her  f or  t he 
deat h of  her  daught er ,  al so an i nsur ed. "   

We do not  f i nd t he New Yor k dec i s i on t o be per suasi ve f or  
sever al  r easons.   Most  i mpor t ant l y,  i t s  i nt er pr et at i on of  t hi s  
l anguage cont r avenes our  canons of  const r uct i on,  as di scussed 
above.   Addi t i onal l y,  t he New Yor k Cour t  of  Appeal s has gr ant ed 
l eave t o appeal  t he Cr agg deci s i on,  l eavi ng uncer t ai n t he st at us 
of  t hi s l ower  cour t  deci s i on r el i ed on by Al l st at e.   15 N. Y. 3d 
705 ( Sept .  2,  2010) .  
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unambi guousl y i ncl udes t he cont r act ual  r i ght  t o r ecei ve a 

def ense or  t he cont r act ual  r i ght  t o i ndemni f i cat i on.   The t er m 

i s undef i ned i n t he pol i cy.   Al l st at e' s expansi ve def i ni t i on i s  

i nconsi st ent  wi t h Wi sconsi n case l aw i nt er pr et i ng i dent i cal  

pol i cy l anguage.   I t  i s  l i kewi se i nconsi st ent  wi t h how t he t er m 

i s used i n t he cont ext  of  anot her  pol i cy pr ovi s i on.   Fi nal l y,  i t  

woul d r ender  pol i cy l anguage meani ngl ess sur pl usage.         

B 

¶58 Havi ng det er mi ned t hat  Al l st at e has f ai l ed t o 

demonst r at e t hat  t he t er m " benef i t "  unambi guousl y i ncl udes t he 

r i ght  t o a def ense and t he r i ght  t o i ndemni f i cat i on,  we t ur n t o 

exami ni ng whet her  any i nsur ance pr oceeds wi l l  accr ue di r ect l y or  

i ndi r ect l y t o an i nsur ed per son as a r esul t  of  Al l st at e' s 

cover age of  Wendy' s c l ai m.   Al l st at e advances sever al  ar gument s 

i n suppor t  of  i t s  posi t i on.     

¶59 Most  f or mi dabl y,  Al l st at e cont ends t hat  because hal f  

of  t he wr ongf ul  deat h c l ai m bel ongs t o Cl i nt on,  any i nsur ance 

pr oceeds Wendy r ecover s f or  Emma' s wr ongf ul  deat h " must  be spl i t  

bet ween Wendy Day and Cl i nt on Day. "   Si mi l ar l y,  t he cour t  of  

appeal s concl uded t hat  Cl i nt on " benef i t s f r om cover age by v i r t ue 

of  hi s l egal  r i ght  t o col l ect  a por t i on of  t he wr ongf ul  deat h 

awar d. "    Day,  325 Wi s.  2d 370,  ¶11.   Ci t i ng Br uf l at ,  233 

Wi s.  2d 523,  ¶18,  t he cour t  of  appeal s asser t ed t hat  any 

wr ongf ul  deat h r ecover y " shal l  bel ong and be pai d"  t o bot h 

Cl i nt on and Wendy.  

¶60 We const r ue t hese ar gument s as an asser t i on t hat  

i nsur ance pr oceeds woul d accr ue di r ect l y t o Cl i nt on by v i r t ue of  
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Wendy' s wr ongf ul  deat h r ecover y.   To eval uat e t hi s asser t i on,  i t  

i s  necessar y t o r evi ew t he nat ur e of  wr ongf ul  deat h act i ons 

under  Wi sconsi n l aw.      

¶61 Some causes of  act i on sur vi ve t he deat h of  t he per son 

who i s ent i t l ed t o br i ng t hem.   Wi sconsi n St at .  § 895. 01 

codi f i es t hi s common l aw pr i nci pl e.   A " sur vi val  act i on"  i s 

br ought  t o r ecover  damages suf f er ed by t he decedent  pr i or  t o 

deat h.   Wei ss v.  Regent  Pr oper t i es,  Lt d. ,  118 Wi s.  2d 225,  233,  

346 N. W. 2d 766 ( 1984) ;  see al so Schi l l i ng v.  Chi cago,  N.  Shor e & 

Mi l waukee R. R.  Co. ,  245 Wi s.  173,  177,  13 N. W. 2d 594 ( 1944)  

( pr e- deat h consc i ous pai n and suf f er i ng) .   Wi t h a sur vi val  

act i on,  bot h t he cause of  act i on and t he r ecover y bel ong t o t he 

est at e.  

¶62 An act i on f or  wr ongf ul  deat h i s separ at e and di st i nct  

f r om a sur vi val  act i on.   Wei ss,  118 Wi s.  2d at  233;  see al so 

Tr uesdi l l  v .  Roach,  11 Wi s.  2d 492,  496- 97,  105 N. W. 2d 871 

( 1960) .   " I t  has been hel d many t i mes t hat  t he wr ongf ul - deat h 

st at ut e cr eat es a new cause of  act i on,  .  .  .  and such cause of  

act i on i s di st i nct  f r om any cause of  act i on t hat  t he deceased 

mi ght  have had i f  he had sur vi ved. "   I d.   I mpor t ant l y,  wr ongf ul  

deat h benef i c i ar i es seek r ecover y not  f or  t he i nj ur y suf f er ed by 
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t he deceased,  but  r at her  " f or  t he l oss sust ai ned t o t he 

benef i c i ar i es because of  t he deat h. " 16  I d.  

¶63 I n cont r ast  t o a sur vi val  act i on,  whi ch bel ongs t o t he 

est at e,  " [ t ] he act i on f or  wr ongf ul  deat h does not  bel ong t o t he 

est at e of  t he deceased or  become an asset  t her eof . "   Ni chol s v.  

Uni t ed St at es Fi d.  & Guar .  Co. ,  13 Wi s.  2d 491,  496,  109 

N. W. 2d 131 ( 1961) ;  Wei ss,  118 Wi s.  2d at  230- 31.   I nst ead,  t he 

r i ght  t o br i ng an act i on f or  wr ongf ul  deat h bel ongs t o cer t ai n 

r el at i ves of  t he decedent ,  who ar e desi gnat ed by st at ut e.      

¶64 Wi sconsi n St at .  § 895. 04( 1)  " pr ovi des t hat  a wr ongf ul  

deat h act i on may be br ought  by t he per son t o whom t he amount  

r ecover ed bel ongs,  and § 895. 04( 2)  i nst r uct s t hat  t he per son t o 

whom i t  bel ongs i s t he r el at i ve ( or  r el at i ves)  next  i n or der  

under  § 852. 01. " 17  Lamer s v.  Am.  Har dwar e Mut .  I ns.  Co. ,  2008 WI  

App 165,  ¶15,  314 Wi s.  2d 731,  761 N. W. 2d 38.   I n t hi s case,  t he 

r i ght  t o br i ng an act i on f or  wr ongf ul  deat h bel ongs t o t he c l ass  

                                                 
16 A wr ongf ul  deat h act i on compensat es t he benef i c i ar i es 

" f or  t he pecuni ar y benef i t s whi ch t hey woul d have der i ved f r om 
t he ear ni ng power  of  t he decedent  had he or  she l i ved"  and " t he 
l oss of  t he r el at i onal  i nt er est  exi st i ng bet ween t he 
benef i c i ar i es and t he decedent . "   Wei ss v.  Regent  Pr oper t i es,  
Lt d. ,  118 Wi s.  2d 225,  230,  346 N. W. 2d 766 ( 1984) .   The l oss of  
t he deceased' s soci et y and compani onshi p i s an " el ement  of  
damages r ecover abl e i n t he cause of  act i on f or  wr ongf ul  deat h. "   
Ni chol s v.  Uni t ed St at es Fi d.  & Guar .  Co. ,  13 Wi s.  2d 491,  497,  
109 N. W. 2d 131 ( 1961) .  

17 Wi sconsi n St at .  § 895. 04( 2)  pr ovi des i n par t :  " I f  t her e 
ar e no such sur vi v i ng mi nor  chi l dr en,  t he amount  r ecover ed shal l  
bel ong and be pai d t o t he spouse or  domest i c par t ner  of  t he 
deceased;  i f  no spouse or  domest i c par t ner  sur vi ves,  t o t he 
deceased' s l i neal  hei r s as det er mi ned by s.  852. 01;  i f  no l i neal  
hei r s sur vi ve,  t o t he deceased' s br ot her s and si st er s. "  
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of  benef i c i ar i es consi st i ng of  Emma' s l i neal  hei r s,  Wendy and 

Cl i nt on.   Wi sconsi n St at .  § 895. 04( 3)  r equi r es t hat  t he c l ai ms 

of  bot h Wendy and Cl i nt on be consol i dat ed f or  t he act i on t o 

pr oceed. 18   

¶65 Based on t he f act  t hat  Wendy and Cl i nt on ar e member s 

of  t he same cl ass of  benef i c i ar i es,  Al l st at e ar gues t hat  Cl i nt on 

wi l l  benef i t  di r ect l y f r om cover age f or  Wendy' s  wr ongf ul  deat h 

c l ai m.   Thi s ar gument  r el i es on t he assumpt i on t hat  because 

Cl i nt on has a r i ght  t o make a c l ai m under  t he wr ongf ul  deat h 

st at ut e and because hi s c l ai m must  be consol i dat ed wi t h Wendy' s 

c l ai m f or  wr ongf ul  deat h,  Cl i nt on wi l l  have an ent i t l ement  t o a 

por t i on of  any i nsur ance pr oceeds Wendy r ecover s.   Al l st at e' s 

assumpt i on i s not  suppor t ed by our  case l aw.    

¶66 Thi s cour t  has expl ai ned t hat  " [ t ] he r i ght  t o sue and 

r ecover  damages under  t he wr ongf ul  deat h s t at ut e must  be 

di st i ngui shed f r om t he owner shi p and al l ocat i on of  t he r ecover y 

i t sel f . "   Chang v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  182 

Wi s.  2d 549,  561,  514 N. W. 2d 399 ( 1994)  ( emphasi s added) .   

Al t hough al l  member s of  a c l ass ( her e,  bot h Wendy and Cl i nt on)  

shar e t he r i ght  t o br i ng a wr ongf ul  deat h act i on,  t hey do not  

necessar i l y  shar e j oi nt  owner shi p of  t he r ecover y.   Rat her  t han 

                                                 
18 Wi sconsi n St at .  § 895. 04( 3)  pr ovi des:  " I f  separ at e 

act i ons ar e br ought  f or  t he same wr ongf ul  deat h,  t hey shal l  be 
consol i dat ed on mot i on of  any par t y.   Unl ess such consol i dat i on 
i s so ef f ect ed t hat  a s i ngl e j udgment  may be ent er ed pr ot ect i ng 
al l  def endant s and so t hat  sat i sf act i on of  such j udgment  shal l  
ext i ngui sh al l  l i abi l i t y  f or  t he wr ongf ul  deat h,  no act i on shal l  
be per mi t t ed t o pr oceed except  t hat  of  t he per sonal  
r epr esent at i ve. "   



No.  2008AP2929   

 

28 
 

r equi r i ng j oi nt  owner shi p or  an equal  di v i s i on of  any wr ongf ul  

deat h r ecover y,  each wr ongf ul  deat h benef i c i ar y ' s r ecover y may 

be an i ndi v i dual i zed amount  t hat  i s  based on a benef i c i ar y ' s 

act ual  l oss.   Kei t hl ey v.  Kei t hl ey,  95 Wi s.  2d 136,  289 

N. W. 2d 368 ( Ct .  App.  1980) .   

¶67 I n Kei t hl ey,  t he di vor ced par ent s of  a deceased mi nor  

accept ed a set t l ement  of  t hei r  wr ongf ul  deat h cl ai m,  but  t hey 

coul d not  agr ee on a di v i s i on of  t he pr oceeds.   I d.  at  137.   The 

ci r cui t  cour t  consi der ed each par ent ' s l oss t o be a quest i on of  

f act ,  and i t  submi t t ed t he quest i ons t o t he j ur y.   The j ur y 

awar ded t he ent i r e set t l ement  t o t he mot her .   On appeal ,  t he 

f at her  ar gued t hat  he was ent i t l ed t o hal f  of  t he wr ongf ul  deat h 

damages as a mat t er  of  l aw.     

¶68 The Kei t hl ey cour t  det er mi ned t hat  " wr ongf ul  deat h 

damages do not  become a par t  of  t he decedent ' s  est at e,  t o be 

di v i ded si mpl y on t he basi s of  a bi ol ogi cal  r el at i onshi p, "  and 

t hat  t he wr ongf ul  deat h st at ut e does not  r equi r e an equal  

di v i s i on bet ween par ent s.   I d.  at  138.   I t  det er mi ned t hat  t he 

r ul es of  i nt est at e successi on wer e i r r el evant  t o t he 

pr opor t i oni ng of  wr ongf ul  deat h damages.   Rat her ,  " [ w] r ongf ul  

deat h damages ar e not  aut omat i cal l y r ecover abl e;  t he sur vi vor s 

must  pr ove t hei r  l oss. "   I d.      

¶69 I n Chang,  t he wr ongf ul  deat h benef i c i ar i es wer e t he 

mar r i ed par ent s of  a deceased chi l d.   The speci f i c  i ssue was 

whet her  t he f at her ' s negl i gence,  whi ch had cont r i but ed t o t he 

chi l d' s deat h,  di mi ni shed t he mot her ' s abi l i t y  t o r ecover  her  

own damages f or  t he chi l d' s wr ongf ul  deat h.    
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¶70 Li ke t he Kei t hl ey cour t ,  t hi s cour t  r ej ect ed t he 

ar gument  t hat  " t her e must  be an aut omat i c,  equal  di v i s i on of  

damages or  r ecover y among t he cl ass member s. "   Chang,  182 

Wi s.  2d at  562.   I t  c l ar i f i ed t hat  " [ d] amages may be 

st i pul at ed .  .  .  or  damages may be awar ded j oi nt l y t o a c l ass of  

benef i c i ar i es i f  so r equest ed and agr eed,  but  s i nce r ecover y i s  

f or  act ual  damages,  ever y i ndi v i dual  benef i c i ar y  has t he r i ght  

t o pr ove and col l ect  upon hi s or  her  i ndi v i dual  l oss[ . ] "   I d.  at  

557.  

¶71 We expl ai ned t hat  under  t he st at ut e,  a wr ongf ul  deat h 

benef i c i ar y ' s r ecover y i s not  af f ect ed by any ot her  

benef i c i ar y ' s i nabi l i t y  t o r ecover  damages:   

Ther e ar e no pr ovi s i ons i n t he s t at ut e f or  r educi ng a 
non- negl i gent  benef i c i ar y ' s r ecover y.   Nor  ar e t her e 
any pr ovi s i ons f or  r educi ng t he awar d of  t he c l ass of  
benef i c i ar i es because of  t he negl i gence of  one of  i t s  
member s.   Nor  wi l l  we i mput e t he negl i gence of  t he 
f at her  t o t he mot her  i n t hese ci r cumst ances.    

I d.  at  563- 64.  

¶72 As bot h Kei t hl ey and Chang made cl ear ,  t he wr ongf ul  

deat h st at ut e does not  pr ovi de t hat  al l  member s of  a c l ass 

al ways have a l egal  r i ght  t o col l ect  a por t i on of  any wr ongf ul  

deat h r ecover y.   Rat her ,  each benef i c i ar y ' s r ecover y f or  

wr ongf ul  deat h may be i ndependent  f r om t he r ecover y of  any ot her  

benef i c i ar y.   Thi s pr emi se i s made mor e evi dent  i n s i t uat i ons 

wher e t he wr ongf ul  deat h benef i c i ar i es ar e di vor ced.   

Wi sconsi n' s pat t er n j ur y i nst r uct i ons advi se c i r cui t  cour t s t hat  

when " t he par ent s ar e separ at ed or  di vor ced,  i t  may be advi sabl e 
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t o submi t  separ at e quest i ons f or  each par ent . "   Wi s.  JI - Ci v i l  

1895 cmt .        

¶73 Accor di ngl y,  any l anguage f r om Br uf l at  suggest i ng t hat  

a wr ongf ul  deat h r ecover y must  be di st r i but ed t o al l  wr ongf ul  

deat h benef i c i ar i es i s i nconsi st ent  wi t h t hi s cour t ' s  

pr onouncement  i n Chang,  and i t  i s  wi t hdr awn. 19  See Cook v.  Cook,  

208 Wi s.  2d 166,  189,  560 N. W. 2d 246 ( 1997)  ( " The supr eme cour t  

i s  t he onl y st at e cour t  wi t h t he power  t o over r ul e,  modi f y or  

wi t hdr aw l anguage f r om a pr evi ous supr eme cour t  case. " ) .       

¶74 Fur t her ,  t he cour t  of  appeal s i n t hi s case er r ed by 

concl udi ng t hat  Cl i nt on woul d have a " l egal  r i ght  t o col l ect  a 

por t i on of  t he wr ongf ul  deat h awar d. "   Day,  325 Wi s.  2d 370,  

¶11.   The cour t  of  appeal s '  asser t i on f ai l s  t o di st i ngui sh 

owner shi p of  wr ongf ul  deat h r ecover y f r om t he r i ght  t o pur sue a 

                                                 
19 I n addi t i on t o i t s i nconsi st ency wi t h Kei t hl ey and Chang,  

i t  appear s t hat  t he Br uf l at  cour t ' s  br i ef  di scussi on of  t he 
wr ongf ul  deat h st at ut e was based on an er r or  of  l aw.   
Speci f i cal l y,  t he cour t  of  appeal s f ai l ed t o r ecogni ze t he 
di st i nct i on bet ween sur vi val  damages f or  t he deceased' s i nj ur i es 
( whi ch bel ong t o t he deceased' s est at e)  and wr ongf ul  deat h 
damages f or  t he benef i c i ar i es '  own l osses ( whi ch bel ong t o t he 
benef i c i ar i es) .  

I n t hat  case,  Si mon Br uf l at  was ki l l ed i n an aut omobi l e 
acci dent ,  and hi s est at e f i l ed a c l ai m f or  uni nsur ed mot or i st  
( UM)  cover age.  Br uf l at  v.  Pr udent i al  Pr op.  & Cas.  I ns.  Co. ,  2000 
WI  App 69,  ¶¶2,  4,  233 Wi s.  2d 523,  608 N. W. 2d 371.   Al t hough 
t he cour t  of  appeal s char act er i zed t he UM pr oceeds as a 
" wr ongf ul  deat h awar d, "  i d. ,  ¶1,  t hi s char act er i zat i on was 
i nconsi st ent  wi t h ot her  por t i ons of  t he cour t  of  appeal s '  
opi ni on.   For  exampl e,  t he cour t  asser t ed t hat  t he r ecover y was 
f or  Si mon' s own i nj ur i es,  not  f or  hi s par ent s '  l osses.   I t  
f ur t her  expl ai ned:  " Pr udent i al ' s  UM cover age seeks t o r ei mbur se 
t he vi ct i m.   I n t he pr esent  case,  Si mon i s t he v i ct i m,  not  [ hi s 
par ent s] . "   I d. ,  ¶20.    



No.  2008AP2929   

 

31 
 

c l ai m under  t he wr ongf ul  deat h st at ut e.   See Chang,  182 

Wi s.  2d at  561;  see al so Wi s.  JI - Ci v i l  1895 cmt .    

¶75 When exami ned i n t hi s l i ght ,  i t  i s  appar ent  t hat  under  

t he f act s of  t hi s case,  no i nsur ance pr oceeds wi l l  accr ue t o 

Cl i nt on by v i r t ue of  Al l st at e' s cover age of  Wendy' s wr ongf ul  

deat h c l ai m.   Regar dl ess of  whet her  Wendy pur sues a wr ongf ul  

deat h c l ai m and whet her  Al l st at e pr ovi des cover age,  Cl i nt on has 

a r i ght  t o br i ng a c l ai m f or  Emma' s wr ongf ul  deat h.   Yet ,  a 

j udgment  i n f avor  of  Wendy does not  ent i t l e Cl i nt on t o any 

owner shi p of  her  r ecover y.   I f  he r emai ns a par t y t o t hi s 

act i on,  Cl i nt on wi l l  have t o pr ove hi s own l oss.   I t  goes al most  

wi t hout  sayi ng t hat  i f  t he f act - f i nder  awar ds Cl i nt on any 

damages,  Al l st at e wi l l  have no cont r act ual  obl i gat i on t o 

i ndemni f y t hose l osses under  t he f ami l y excl usi on. 20   

                                                 
20 The di ssent  mi sconst r ues t hi s opi ni on when i t  cont ends 

t hat  Cl i nt on' s deci s i on not  t o act i vel y pur sue wr ongf ul  deat h 
damages i s " t he t ouchst one upon whi ch t he maj or i t y r el i es. "   
Di ssent ,  ¶105;  see al so i d. ,  ¶108.   Rat her ,  t he " t ouchst one"  of  
our  anal ysi s i s t hat  Cl i nt on and Wendy have separ at e r ecover i es 
under  t he wr ongf ul  deat h st at ut e,  and t hat  Al l st at e can pr ovi de 
cover age f or  t he wr ongf ul  deat h damages sought  by Wendy wi t hout  
pr ovi di ng cover age f or  any wr ongf ul  deat h damages awar ded t o 
Cl i nt on.  

The di ssent  l i kewi se mi sconst r ues ot her  aspect s of  t hi s 
opi ni on.   I t  asser t s:  " Accor di ng t o t he maj or i t y,  [ t he di smi ssal  
of  t he c l ai ms or i gi nal l y advanced by Hannah and Desi r ae]  r esul t s 
i n cover age f or "  Wendy' s wr ongf ul  deat h c l ai m.   I d. ,  ¶102.   
Cont r ar y t o t hi s asser t i on,  we do not  concl ude t hat  cover age f or  
Wendy' s c l ai m i s cont i ngent  upon t he di smi ssal  of  her  daught er s '  
c l ai ms.    
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¶76 Al l st at e advances sever al  addi t i onal  ar gument s t hat  

benef i t  wi l l  accr ue di r ect l y or  i ndi r ect l y t o an i nsur ed.   I t  

cont ends t hat  Wendy " woul d undoubt edl y ut i l i ze at  l east  some of  

t he pr oceeds of  t hi s l awsui t  t o benef i t  her  chi l dr en, "  Hannah 

and Desi r ae,  who ar e bot h i nsur eds.   I t  f ur t her  asser t s t hat  

" [ a] ny money t hat  Wendy Day[ ]  r ecover s f r om Al l st at e wi l l  ease 

Cl i nt on Day' s f i nanci al  bur den of  pr ovi di ng Hannah Day and 

Desi r ae Sar ver  wi t h t hei r  desi r ed mat er i al  r esour ces. "   

¶77 Under  t he f act s  her e,  no benef i t  woul d di r ect l y  accr ue 

t o Hannah,  Desi r ae,  or  Cl i nt on.   Nei t her  Hannah and Desi r ae nor  

Cl i nt on woul d have any ent i t l ement  t o t he i nsur ance pr oceeds.   

The di st r i but i on of  i nsur ance pr oceeds t o Wendy i s not  

equi val ent  t o t he di st r i but i on of  i nsur ance pr oceeds t o her  

daught er s or  t o her  f or mer  husband.    

¶78 Dur i ng or al  ar gument ,  t he at t or ney f or  Al l st at e 

expl ai ned hi s ar gument  t hat  a benef i t  woul d i ndi r ect l y accr ue t o 

an i nsur ed as f ol l ows:  

I  t hi nk f i r st  of  al l ,  t o t he ext ent  t hat  Cl i nt on Day 
and Wendy Day have j oi nt  cust ody of  t he chi l dr en and 
Wendy Day woul d obt ai n a f i nanci al  r ecover y,  I  t hi nk 
t hat  t her e i s  a pot ent i al  benef i t  t o t he chi l dr en.   
She has mor e money,  she' s got  mor e money t o spend on 

                                                                                                                                                             
The di ssent  mi st akenl y assumes t hat  t he excl usi on of  

cover age f or  any one cl ai m advanced i n a l awsui t  wi l l  l ead t o 
t he excl usi on of  cover age f or  al l  ot her  c l ai ms advanced i n t he 
same l awsui t .   The di ssent ' s assumpt i on i s unsuppor t ed.   
Regar dl ess of  whet her  Cl i nt on,  Hannah,  and Desi r ae pur sue cl ai ms 
f or  whi ch t her e i s no cover age under  t he pol i cy,  t he 
det er mi nat i on of  whet her  t her e i s cover age f or  Wendy' s c l ai m i s  
made by compar i ng Wendy' s c l ai m agai nst  t he l anguage of  t he 
pol i cy.          
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pr ovi di ng t hi ngs l i ke c l ot hi ng and f ood and shel t er  
and school  suppl i es and t hi ngs of  t hat  nat ur e.   I  
t hi nk t hat  Cl i nt on Day coul d even i ndi r ect l y benef i t  
i nsof ar  as per haps hi s l oad f or  car i ng f or  t hese 
chi l dr en coul d be decr eased by vi r t ue of  t he f act  t hat  
she has a f i nanci al  r ecover y i n t hi s case.          

The at t or neys and t he cour t  specul at ed t hat  as a r esul t  of  

Wendy' s r ecover y,  Hannah and Desi r ae mi ght  be abl e t o go on an 

ext r a vacat i on,  r i de i n a new car ,  or  super si ze t hei r  meal s.    

¶79 When pr essed by member s of  t he cour t ,  Al l st at e' s 

at t or ney appear ed t o acknowl edge t hat  t hi s ar gument  was based 

not  on t he l anguage of  t he excl usi on,  but  r at her  upon t he 

pur pose under l y i ng t he excl usi on and not i ons of  publ i c pol i cy.   

He expl ai ned:  " You have t o go back t o t he publ i c pol i cy t hat  

under l i es t he f ami l y member  excl usi on. "   He f ur t her  emphasi zed:  

" I  woul d say [ ]  t hat  i t  i s t he publ i c pol i cy behi nd t he 

excl usi on,  t he pot ent i al  f or  col l usi on. "   As di scussed above,  

t he pur pose under l y i ng an excl usi on does not  cont r ol  our  

det er mi nat i on of  whet her  t he l anguage of  t he f ami l y excl usi on 

unambi guousl y pr ecl udes cover age f or  a c l ai m.   See supr a,  ¶35.      

¶80 I n eval uat i ng whet her  a benef i t  woul d accr ue 

i ndi r ect l y t o an i nsur ed,  i t  i s  hel pf ul  t o compar e t he al l eged 

benef i t s t hat  Al l st at e i dent i f i es wi t h t he benef i t  i dent i f i ed i n 

Whi r l pool  t hat  woul d accr ue i ndi r ect l y t o Jacl yn Zi eber t .   I n 

Whi r l pool ,  t he cour t  f ound t hat  a benef i t  woul d accr ue 

i ndi r ect l y t o an i nsur ed because,  due t o t he nat ur e of  a 

cont r i but i on c l ai m,  " i n al l  pr act i cal  r espect s,  t he money 

[ r ecover ed i n t he act i on]  wi l l  be f unnel ed t hr ough t o"  t he 

i nsur ed under  t he pol i cy.   Unl i ke i n Whi r l pool ,  t hi s case does 



No.  2008AP2929   

 

34 
 

not  i nvol ve a cont r i but i on c l ai m.   I n t hi s case,  t her e i s no 

r eason t o suggest  t hat  any i nsur ance pr oceeds t hat  Wendy 

r ecover s woul d be i n any way f unnel ed t hr ough Wendy' s account s 

and on t o an i nsur ed. 21  Al l st at e' s assumpt i ons about  how Wendy 

woul d spend t he i nsur ance pr oceeds ar e based onl y on 

specul at i on.    

¶81 Fur t her ,  st r et chi ng t he pol i cy t er m " benef i t "  t o 

encompass t he possi bi l i t y  t hat  Wendy mi ght  buy her  daught er s 

super si zed meal s  or  t ake t hem on a vacat i on woul d appear  have no 

st oppi ng poi nt .   Rat her ,  i t  seems t hat  t he same ar gument  coul d 

be made any t i me t hat  t her e was an i nj ur y t o an i nsur ed per son.   

As st at ed above,  i f  Al l st at e had i nt ended t o excl ude cover age i n 

al l  cases wher e t her e was bodi l y  i nj ur y t o an i nsur ed per son,  i t  

shoul d have sai d so.   See supr a,  ¶56.    

¶82 We concl ude t hat  Al l st at e has f ai l ed t o meet  i t s 

bur den t o demonst r at e t hat  a benef i t  of  cover age woul d accr ue 

di r ect l y or  i ndi r ect l y t o an i nsur ed.   To t he ext ent  t hat  t he 

t er ms of  t he pol i cy l ack c l ar i t y,  t he ambi gui t y i n an i nsur ance 

cont r act  i s  const r ued i n f avor  of  cover age. 22  

                                                 
21 Al l st at e al so ar gues t hat  " t he benef i t  t o Cl i nt on Day as 

a r esul t  of  t he sur vi vor shi p c l ai m t r i gger s t he appl i cat i on of  
t he f ami l y excl usi on t o pr ecl ude cover age f or  Emma Day' s bodi l y 
i nj ur i es. "   We do not  under st and Al l st at e' s ar gument .   Wendy' s 
c l ai m f or  wr ongf ul  deat h act i on i s a separ at e cause of  act i on 
f r om t he est at e' s sur vi val  c l ai m,  and t he est at e' s sur vi val  
c l ai m has been di smi ssed.     

22 Havi ng det er mi ned t hat  t he pol i cy l anguage does not  
unambi guousl y pr ecl ude cover age f or  Wendy' s wr ongf ul  deat h 
c l ai m,  we need not  addr ess Wendy' s ar gument  t hat  t he excl usi on 
i s unenf or ceabl e under  t hese f act s.         
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¶83 I n sum,  we det er mi ne t hat  t he cour t  of  appeal s er r ed 

when i t  di r ect ed t he ci r cui t  cour t  t o gr ant  summar y j udgment  i n 

f avor  of  Al l st at e.   The cour t  of  appeal s '  asser t i on t hat  Cl i nt on 

woul d have a l egal  r i ght  t o col l ect  a por t i on of  t he wr ongf ul  

deat h awar d f ai l s t o di st i ngui sh t he r i ght  t o pur sue a c l ai m 

under  t he wr ongf ul  deat h st at ut e f r om t he owner shi p of  a 

wr ongf ul  deat h r ecover y when t he par t i es ar e di vor ced.    

¶84 Based upon an exami nat i on of  t he l anguage of  t he 

pol i cy,  t he canons of  i nsur ance pol i cy const r uct i on,  and our  

case l aw,  we concl ude t hat  Al l st at e has f ai l ed t o meet  i t s 

bur den t o demonst r at e t hat  t he f ami l y excl usi on unambi guousl y 

pr ecl udes cover age.   Ther ef or e,  we r ever se t he deci s i on of  t he 

cour t  of  appeal s di r ect i ng t he ent r y of  summar y j udgment  and 

r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.   

 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded.   
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¶85 ANNETTE KI NGSLAND ZI EGLER,  J.    (dissenting).  Today,  

i n t he f ace of  undoubt edl y sympat het i c f act s,  t he maj or i t y 

avoi ds a st r ai ght - f or war d appl i cat i on of  t he unambi guous f ami l y  

excl usi on pr ovi s i on and di spenses wi t h t he pr ecedent  set  f or t h 

i n Whi r l pool  Cor p.  v.  Zi eber t ,  197 Wi s.  2d 144,  539 N. W. 2d 883 

( 1995) .   I n t he pr ocess,  t he maj or i t y aut hor s a r eci pe f or  

col l usi on,  i nvi t i ng i nsur eds t o mani pul at e i nt r a- f ami l y c l ai ms 

so as t o obt ai n l i abi l i t y  cover age wher e i t  ot her wi se woul d be 

excl uded.  

¶86 Whi l e I  have t r emendous sympat hy f or  t he Day f ami l y,  

t hi s cour t  cannot  r ewr i t e an unambi guous f ami l y excl usi on 

pr ovi s i on i n or der  t o cover  a r i sk t hat  Al l st at e di d not  

cont empl at e and f or  whi ch i t  di d not  r ecei ve a pr emi um.   See 

Est at e of  Sust ache v.  Am.  Fami l y Mut .  I ns.  Co. ,  2008 WI  87,  ¶19,  

311 Wi s.  2d 548,  751 N. W. 2d 845.   Accor di ngl y,  I  r espect f ul l y 

di ssent .  

I .  ANALYSI S 

¶87 Thi s cour t  has expr essl y r ecogni zed t he val i di t y of  

f ami l y excl usi on pr ovi s i ons i n homeowner ' s i nsur ance pol i c i es.   

See Whi r l pool ,  197 Wi s.  2d at  149- 50;  Shannon v.  Shannon,  150 

Wi s.  2d 434,  455- 56,  442 N. W. 2d 25 ( 1989) .   I n par t i cul ar ,  t hi s 

cour t  has concl uded t hat  f ami l y  excl usi on pr ovi s i ons ser ve t he 

l egi t i mat e pur pose of  pr ot ect i ng i nsur er s f r om exposur e t o 

l i abi l i t y  t o t hose per sons t o whom an i nsur ed,  because of  c l ose 

f ami l y t i es,  woul d l i kel y be par t i al  i n case of  i nj ur y.   

Whi r l pool ,  197 Wi s.  2d at  149;  Shannon,  150 Wi s.  2d at  456.   I n 
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such cases,  t he mer e possi bi l i t y  of  f ami l y member  col l usi on 

war r ant s t he exc l usi on of  cover age.   Whi r l pool ,  197 Wi s.  2d at  

150- 52.  

¶88 Wi t h t hat  pol i cy i n mi nd,  I  t ur n t o t he case now 

bef or e t hi s cour t .  

¶89 To det er mi ne whet her  Wendy Day ' s c l ai m f or  wr ongf ul  

deat h i s cover ed by t he homeowner ' s i nsur ance pol i cy i ssued t o 

Hol l y Day,  I  begi n wi t h t he l anguage of  t he pol i cy.   The 

pol i cy ' s i ni t i al  gr ant  of  cover age pr ovi des,  i n r el evant  par t ,  

t hat  " [ s] ubj ect  t o t he t er ms,  condi t i ons and l i mi t at i ons of  t hi s 

pol i cy,  Al l st at e wi l l  pay damages whi ch an i nsur ed per son 

becomes l egal l y obl i gat ed t o pay because of  bodi l y 

i nj ur y .  .  .  ar i s i ng f r om an occur r ence t o whi ch t hi s pol i cy 

appl i es,  and i s cover ed by t hi s par t  of  t he pol i cy. "    

¶90 I n t ur n,  t he pol i cy def i nes " i nsur ed per son( s) "  as 

" you and,  i f  a r esi dent  of  your  househol d:  a)  any r el at i ve;  and 

b)  any dependent  per son i n your  car e. "   Cl i nt on and Hol l y Day 

ar e named i nsur eds under  t he pol i cy.   I n addi t i on,  t he par t i es 

do not  di sput e t hat  Emma Day and t he t wo sur vi v i ng chi l dr en of  

Cl i nt on and Wendy Day ( Hannah Day and Desi r ae Sar ver )  qual i f y as 

" i nsur ed per sons. "  

¶91 The pol i cy al so def i nes " bodi l y i nj ur y. "   I n r el evant  

par t ,  " ' [ b] odi l y i nj ur y ' ——means physi cal  har m t o t he body,  

i ncl udi ng si ckness or  di sease,  and r esul t i ng deat h .  .  .  . "   

Agai n,  t he par t i es do not  di sput e t hat  Emma Day' s deat h 

const i t ut es " bodi l y i nj ur y"  f or  pur poses of  t hi s pol i cy.  
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¶92 Accor di ngl y,  i t  i s  c l ear  t hat  Wendy Day' s c l ai m f or  

Emma Day' s wr ongf ul  deat h f al l s  wi t hi n t he pol i cy ' s i ni t i al  

gr ant  of  cover age:  i f  Wendy Day pr evai l s on her  c l ai m,  t hen 

Hol l y Day,  as a named i nsur ed,  wi l l  be " l egal l y obl i gat ed t o pay 

because of  [ Emma Day' s]  bodi l y i nj ur y. "  

¶93 However ,  t hat  i ni t i al  gr ant  of  cover age i s subj ect  t o 

a f ami l y excl usi on pr ovi s i on.   The pr ovi s i on pr ovi des,  i n 

r el evant  par t :  " We do not  cover  bodi l y i nj ur y t o an i nsur ed 

per son .  .  .  whenever  any benef i t  of  t hi s cover age woul d accr ue 

di r ect l y or  i ndi r ect l y t o an i nsur ed per son. "   I n ot her  wor ds,  

i n t hi s case,  " [ Al l st at e]  do[ es]  not  cover  bodi l y i nj ur y t o 

[ Emma Day]  .  .  .  whenever  any benef i t  of  t hi s cover age woul d 

accr ue di r ect l y or  i ndi r ect l y t o [ Cl i nt on Day,  Hol l y Day,  Emma 

Day,  Hannah Day,  or  Desi r ae Sar ver ] . "  

¶94 Si gni f i cant l y,  i n Whi r l pool ,  t hi s cour t  concl uded t hat  

t he l anguage of  t he i dent i cal  f ami l y excl usi on pr ovi s i on was 

cl ear  and unambi guous.   197 Wi s.  2d at  153,  155- 56.   Wi t hout  

expl anat i on,  t he maj or i t y appear s t o ar r i ve at  t he opposi t e 

concl usi on of  t he Whi r l pool  cour t ,  namel y,  t hat  t he f ami l y  

excl usi on pr ovi s i on i s ambi guous.   See maj or i t y op. ,  ¶82 ( " To 

t he ext ent  t hat  t he t er ms of  t he pol i cy l ack c l ar i t y,  t he 

ambi gui t y i n an i nsur ance cont r act  i s  const r ued i n f avor  of  

cover age. " ) .   Mor eover ,  i n Whi r l pool ,  t he c l ear  and unambi guous 

f ami l y excl usi on pr ovi s i on appear ed i n a homeowner ' s i nsur ance 

pol i cy i ssued by Al l st at e,  t he same i nsur er  t hat  i ssued Cl i nt on 

and Hol l y Day' s pol i cy.   See i d.  at  148.   I n t he mor e t han 15 

year s s i nce Whi r l pool  has been deci ded,  Al l st at e shoul d have 
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been abl e t o r el y on t hi s cour t ' s  concl usi on t hat  t he i dent i cal  

f ami l y excl usi on pr ovi s i on i s c l ear  and unambi guous.   I nst ead,  

t oday,  t he maj or i t y concl udes t hat  " Al l st at e has f ai l ed t o meet  

i t s bur den t o demonst r at e t hat  t he f ami l y excl usi on 

unambi guousl y pr ecl udes cover age. "   Maj or i t y op. ,  ¶¶4,  84.  

¶95 Because t he Whi r l pool  cour t  const r ued and appl i ed t he 

i dent i cal  f ami l y excl usi on pr ovi s i on,  I  l ook t o t he Whi r l pool  

deci s i on f or  gui dance i n appl y i ng t he f ami l y exc l usi on pr ovi s i on 

t o t he f act s now bef or e us.    

¶96 I n Whi r l pool ,  t hi s cour t  hel d t hat  t he i dent i cal  

f ami l y excl usi on pr ovi s i on was " c l ear  and unambi guous and 

cl ear l y encompasse[ d] "  a t hi r d par t y cont r i but i on c l ai m br ought  

agai nst  an i nsur ed.   197 Wi s.  2d at  155- 56.   I n t hat  case,  

t hr ee- year - ol d Jacl yn Zi eber t  i nj ur ed her  hand i n a meat  gr i nder  

manuf act ur ed by Whi r l pool  Cor por at i on ( Whi r l pool ) .   I d.  at  147.   

Jacl yn and her  par ent s,  Kennet h and Shar on Zi eber t ,  f i l ed an 

act i on agai nst  Whi r l pool  and t he suppl i er  of  t he meat  gr i nder  t o 

r ecover  damages f or  Jacl yn' s  i nj ur i es.   I d.  at  147- 48.   

Whi r l pool  t hen f i l ed a separ at e cont r i but i on c l ai m agai nst  

Shar on Zi eber t  and her  homeowner ' s l i abi l i t y  i nsur er ,  Al l st at e,  

al l egi ng t hat  Shar on' s negl i gent  super vi s i on cont r i but ed t o 

Jacl yn' s i nj ur i es.   I d.  at  148.  

¶97 Al l st at e moved f or  summar y j udgment  i n t he 

cont r i but i on act i on,  ar gui ng t hat  t he f ami l y  exc l usi on pr ovi s i on 

i n Shar on Zi eber t ' s  homeowner ' s i nsur ance pol i cy excl uded 

cover age f or  Whi r l pool ' s cont r i but i on c l ai m.   I d.   The ci r cui t  

cour t  deni ed Al l st at e' s mot i on,  but  t he cour t  of  appeal s  
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r ever sed.   I d.   Thi s cour t  af f i r med t he deci s i on of  t he cour t  of  

appeal s,  concl udi ng t hat  t he f ami l y excl usi on pr ovi s i on " even 

when const r ued nar r owl y,  i s  unambi guous and cl ear l y cont empl at es 

cont r i but i on c l ai ms. "   I d.  at  153.  

¶98 The Whi r l pool  cour t  apt l y not ed t hat  t he key phr ase of  

t he f ami l y excl usi on pr ovi s i on i s " ' whenever  any benef i t  of  t hi s 

cover age woul d accr ue di r ect l y  or  i ndi r ect l y  t o an i nsur ed 

per son. ' "   I d.   Expl ai ni ng t hat  a cour t  shoul d i nt er pr et  an 

i nsur ance cont r act  t o gi ve meani ng t o each wor d,  t he cour t  

concl uded t hat  " [ t ] he di r ect / i ndi r ect  benef i t  l anguage was 

obvi ousl y meant  t o di f f er ent i at e bet ween t wo possi bl e t ypes of  

benef i t s" :  " di r ect "  benef i t s and " i ndi r ect "  benef i t s.   I d.  at  

154 ( emphasi s added) . 1   

¶99 I n di r ect  cont r adi ct i on t o Whi r l pool ,  t he maj or i t y 

conf l at es t he anal ysi s,  i nt er pr et i ng t he t er m " benef i t "  t o mean 

onl y one t ype of  benef i t :  i nsur ance pr oceeds.   See maj or i t y op. ,  

¶58 ( " [ W] e t ur n t o exami ni ng whet her  any i nsur ance pr oceeds wi l l  

accr ue di r ect l y or  i ndi r ect l y t o an i nsur ed per son as a r esul t  

of  Al l st at e' s cover age of  Wendy' s c l ai m. " ) .   I nt er pr et i ng t he 

t er m " benef i t "  t o mean onl y i nsur ance pr oceeds cont r adi ct s t he 

c l ear  l anguage of  t he f ami l y exc l usi on pr ovi s i on,  whi ch pr ovi des 

t hat  Al l st at e " do[ es]  not  cover  bodi l y i nj ur y t o an i nsur ed 

per son .  .  .  whenever  any benef i t  of  t hi s cover age woul d accr ue 

di r ect l y or  i ndi r ect l y t o an i nsur ed per son. "   ( Emphasi s added. )   

                                                 
1 The maj or i t y acknowl edges t hi s l anguage i n Whi r l pool  but  

qui ckl y di smi sses i t ,  expl ai ni ng t hat  t he Whi r l pool  cour t  di d 
not  mean what  i t  sai d.   Maj or i t y op. ,  ¶47 n. 12.   I f  t he maj or i t y 
i s goi ng t o over r ul e Whi r l pool ,  t hen i t  shoul d s i mpl y say so.  
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A pr oper  r eadi ng of  Whi r l pool  r eveal s t hat  i nsur ance pr oceeds 

ar e const r ued as a " di r ect "  benef i t  of  cover age,  whi ch i s j ust  

t he f i r st  of  t wo t ypes of  benef i t s i ncl uded wi t hi n t he f ami l y 

excl usi on pr ovi s i on.   The second t ype of  benef i t ,  an " i ndi r ect "  

benef i t ,  i s  not  so nar r ow.   I  exami ne t he t wo t ypes of  benef i t s 

i n t ur n.  

A.  " Di r ect "  Benef i t s 

¶100 Fi r st ,  t he Whi r l pool  cour t  const r ued " di r ect "  benef i t  

t o mean t he i nsur ance pr oceeds t hat  woul d accr ue t o an i nsur ed 

per son by way of  a di r ect  c l ai m agai nst  anot her  i nsur ed per son.   

Appl y i ng t he or di nar y di ct i onar y meani ng of  " di r ect , " 2 t he cour t  

det er mi ned t hat  " [ a]  ' di r ect '  benef i t  .  .  .  woul d accr ue t o 

Jacl yn Zi eber t  by way of  a ' di r ect '  c l ai m agai nst  Shar on Zi eber t  

and Al l st at e. "   I d.  at  153.   St at ed di f f er ent l y,  i f  Jacl yn 

Zi eber t  woul d have br ought  a negl i gence cl ai m agai nst  her  

mot her ,  t her e i s no quest i on t hat  t he f ami l y excl usi on pr ovi s i on 

woul d have bar r ed cover age:  assumi ng Jacl yn' s c l ai m pr evai l ed,  a 

" di r ect "  benef i t ——t hat  i s,  t he i nsur ance pr oceeds——woul d accr ue 

t o Jacl yn,  an i nsur ed per son.   See i d.  

¶101 Li kewi se,  i n t hi s case,  i f  an i nsur ed per son ( Cl i nt on 

Day,  Emma Day,  Hannah Day,  or  Desi r ae Sar ver )  br i ngs a di r ect  

c l ai m agai nst  Hol l y Day,  t her e i s no quest i on t hat  t he f ami l y 

                                                 
2 See Acui t y v.  Bagadi a,  2008 WI  62,  ¶22,  310 Wi s.  2d 197,  

750 N. W. 2d 817 ( expl ai ni ng t hat  when a t er m i s  not  def i ned i n an 
i nsur ance pol i cy,  t hi s cour t  gi ves t he t er m i t s common and 
or di nar y meani ng by consul t i ng di ct i onar y def i ni t i ons) .   But  see 
maj or i t y op. ,  ¶¶42,  52- 54 ( r ecogni z i ng t hat  t he pol i cy does not  
def i ne t he t er m " benef i t "  but  never t hel ess negl ect i ng t o 
consi der  t he t er m' s common and or di nar y meani ng) .  
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excl usi on pr ovi s i on bar s cover age:  i f  t he c l ai m pr evai l s,  a 

" di r ect "  benef i t  i n t he f or m of  i nsur ance pr oceeds woul d accr ue 

t o t he i nsur ed per son.  

¶102 Hannah Day,  Desi r ae Sar ver ,  and Cl i nt on Day have al l ,  

at  some poi nt  i n t he l i t i gat i on,  asser t ed di r ect  c l ai ms agai nst  

Hol l y Day f or  Emma Day' s deat h.   For  t he r eason j ust  st at ed,  

t hose cl ai ms ar e c l ear l y subj ect  t o t he f ami l y excl usi on 

pr ovi s i on.   However ,  as t hi s l awsui t  has pr ogr essed,  cer t ai n 

c l ai ms and par t i es have successi vel y dr opped out ,  l eavi ng onl y  

Wendy Day' s c l ai m f or  wr ongf ul  deat h asser t ed di r ect l y agai nst  

Al l st at e.   Accor di ng t o t he maj or i t y,  t hi s r esul t s i n cover age 

f or  Emma Day' s deat h——cover age t hat  ot her wi se woul d c l ear l y be 

excl uded i f  c l ai ms wer e made by ot her  member s of  t he same 

f ami l y.   Hence,  t he maj or i t y i nst r uct s a f ami l y how best  t o 

pl ead i n or der  t o obt ai n cover age and avoi d appl i cat i on of  an 

unambi guous f ami l y excl usi on pr ovi s i on.   

¶103 At  one t i me,  bot h Hannah Day and Desi r ae Sar ver  wer e 

named pl ai nt i f f s i n t he compl ai nt  agai nst  Hol l y Day.   Maj or i t y 

op. ,  ¶¶8- 9.   However ,  t he par t i es l at er  st i pul at ed t o t he 

di smi ssal  of  Hannah Day and Desi r ae Sar ver ' s c l ai ms.   I d. ,  ¶16.   

I ndeed,  i f  t hei r  c l ai ms had r emai ned and pr evai l ed,  t hen t he 

f ami l y excl usi on pr ovi s i on c l ear l y woul d have pr ecl uded 

cover age.   

¶104 Cl i nt on Day was not  a named pl ai nt i f f  i n t he 

compl ai nt ;  as a pr act i cal  mat t er ,  Cl i nt on pr obabl y di d not  wi sh 

t o asser t  a c l ai m agai nst  hi s wi f e.   Never t hel ess,  as t he 

maj or i t y acknowl edges,  Wendy Day' s c l ai m f or  wr ongf ul  deat h 
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coul d not  pr oceed wi t hout  Cl i nt on Day br i ngi ng a c l ai m f or  

wr ongf ul  deat h.   See Wi s.  St at .  § 895. 04( 3) ;  maj or i t y op. ,  ¶64.   

Hence,  Wendy Day' s c l ai m f or  wr ongf ul  deat h was abl e t o pr oceed 

onl y by v i r t ue of  Cl i nt on Day asser t i ng a c l ai m f or  wr ongf ul  

deat h agai nst  hi s wi f e——a cl ai m t hat  i s c l ear l y subj ect  t o t he 

f ami l y excl usi on pr ovi s i on.    

¶105 The maj or i t y s i dest eps any si gni f i cant  anal ysi s 

r egar di ng Cl i nt on Day' s c l ai m and i nst ead concl udes t hat  hi s 

r i ght  t o sue and r ecover  damages f or  hi s daught er ' s wr ongf ul  

deat h does not  mean t hat  he i s ent i t l ed t o a por t i on of  Wendy 

Day' s r ecover y.   See maj or i t y op. ,  ¶¶65,  75.   Rel y i ng on Chang 

v.  St at e Far m Mut ual  Aut omobi l e I nsur ance Co. ,  182 Wi s.  2d 549,  

514 N. W. 2d 399 ( 1994) ,  t he maj or i t y r easons t hat  al t hough 

Cl i nt on Day and Wendy Day ar e member s of  t he same cl ass of  

benef i c i ar i es and t hus " shar e t he r i ght  t o br i ng a wr ongf ul  

deat h act i on,  t hey do not  necessar i l y  shar e j oi nt  owner shi p of  

t he r ecover y" ;  r at her ,  each benef i c i ar y ' s r ecover y i s 

i ndependent ,  and each benef i c i ar y must  pr ove hi s or  her  own 

l oss.   Maj or i t y  op. ,  ¶66.   Accor di ng t o t he par t i es,  i n t hi s 

case,  Cl i nt on Day i s not  act i vel y pur sui ng hi s por t i on of  t he 

r ecover y f or  hi s daught er ' s wr ongf ul  deat h.   Appar ent l y,  t hi s i s 

t he t ouchst one upon whi ch t he maj or i t y r el i es.   

¶106 Cont r ar y t o t he maj or i t y ' s suggest i on,  however ,  Chang 

i s not  so l i mi t ed.   Whi l e t he Chang cour t  conc l uded t hat  t he 

wr ongf ul  deat h st at ut e does not  " di ct at e[ e]  an aut omat i c,  equal  

di v i s i on of  damage awar ds or  r ecover y among cl ass member s, "  182 

Wi s.  2d at  562 ( emphasi s added) ,  t he cour t  al so made cl ear  t hat  
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t he f act - f i nder  i s not  pr ecl uded f r om pr esumi ng equal  damages 

" i f  no i ndi v i dual i zed f i ndi ngs of  damages ar e r equest ed or  gi ven 

f or  t he member s of  a c l ass, "  i d.  at  562. 3  See al so i d.  at  573- 74 

                                                 
3 The hol di ng i n Chang cannot  be di vor ced f r om i t s cont ext .   

I n t hat  case,  onl y one of  t wo par ent s br ought  a wr ongf ul  deat h 
c l ai m f or  t he l oss of  t he coupl e' s chi l d.   Chang v.  St at e Far m 
Mut .  Aut o.  I ns.  Co. ,  182 Wi s.  2d 549,  558,  514 N. W. 2d 399 
( 1994) .   The ot her  par ent ' s r ecover y was bar r ed by v i r t ue of  t he 
undi sput ed f act  t hat  hi s negl i gence was t he sol e cause of  t he 
chi l d' s deat h.   I d.  at  563.   The cour t  concl uded t hat  t he 
wr ongf ul  deat h s t at ut e does not  " di ct at [ e]  an aut omat i c,  equal  
di v i s i on of  damage awar ds or  r ecover y"  among t he member s of  t he 
c l ass of  benef i c i ar i es,  i d.  at  562,  whi ch meant  t hat  t he non-
negl i gent  par ent ' s r ecover y was not  aut omat i cal l y cut  i n hal f .   
Rat her ,  as t he sol e c l ai mant ,  she had t he r i ght  t o pr ove and 
col l ect  upon her  i ndi v i dual  l oss up t o t he st at ut or y maxi mum.   
I d.  at  557;  see al so Smi t h v.  St at e Far m Fi r e & Cas.  Co. ,  192 
Wi s.  2d 322,  335- 36,  531 N. W. 2d 376 ( Ct .  App.  1995) .  

I n Chang,  t her e was onl y one wr ongf ul  deat h c l ai mant  and 
hence no need t o al l ocat e t he r ecover y.   Never t hel ess,  t he cour t  
went  on t o di scuss t he met hod of  al l ocat i ng damages among t wo or  
mor e wr ongf ul  deat h c l ai mant s.   See Chang,  182 Wi s.  2d at  581- 82 
( St ei nmet z,  J. ,  concur r i ng)  ( cr i t i c i z i ng t he maj or i t y f or  
needl essl y addr essi ng t he i ssue of  t he al l ocat i on of  damages 
when,  i n t hat  case,  onl y one par t y c l ai med damages) .   The cour t  
concl uded:   

[ I ] f  t her e ar e no speci f i c  damage f i ndi ngs f or  
i ndi v i dual  member s of  t he c l ass,  or  i f  t he damages ar e 
awar ded j oi nt l y  t o a gi ven c l ass,  damages may be 
pr esumed t o be equal .   Each benef i c i ar y woul d t hus 
r ecei ve an equal  pr opor t i on of  t he amount  avai l abl e,  
up t o t he st at ut or y maxi mum.  .  .  .    

[ I n cont r ast , ]  [ w] hen t her e i s a speci f i c  f i ndi ng 
of  di f f er ent  damages f or  t he i ndi v i dual  member s of  t he 
c l ass,  t he member s of  t he c l ass shoul d r ecover  i n 
pr opor t i on t o t he damages each has pr oven.    

I d.  at  573- 74.  

Thi s l at t er  di scussi on i n Chang i s what  most  per t ai ns t o 
t he case at  bar .   Her e,  unl i ke i n Chang,  t her e ar e t wo wr ongf ul  
deat h c l ai mant s:  Wendy Day and Cl i nt on Day.  
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( " [ I ] f  t her e ar e no speci f i c  damage f i ndi ngs f or  i ndi v i dual  

member s of  t he c l ass,  or  i f  t he damages ar e awar ded j oi nt l y t o a 

gi ven cl ass,  damages may be pr esumed t o be equal . " ) .   

Accor di ngl y,  Chang suggest s t hat ,  her e,  even i f  Cl i nt on Day 

el ect s not  t o per sonal l y par t i c i pat e i n t he l i t i gat i on and pr ove 

hi s own l oss f or  hi s daught er ' s wr ongf ul  deat h,  not hi ng woul d 

pr ecl ude t he f act - f i nder  f r om pr esumi ng t hat  hi s damages ar e 

equal  t o Wendy Day' s damages.   I f  such i s t he case,  Cl i nt on 

Day' s c l ai m f or  wr ongf ul  deat h woul d pr evai l ,  and a " di r ect "  

benef i t  i n t he f or m of  i nsur ance pr oceeds woul d accr ue t o 

Cl i nt on Day,  an i nsur ed per son.  

¶107 Mor e t o t he poi nt ,  however ,  once Cl i nt on Day j oi ned 

t he l awsui t ,  he had ever y i ncent i ve not  t o pur sue hi s own 

i nt er est s i n a r ecover y f or  hi s daught er ' s wr ongf ul  deat h.   As 

pr evi ousl y ment i oned,  Wendy Day' s c l ai m f or  wr ongf ul  deat h was 

abl e t o pr oceed onl y by v i r t ue of  Cl i nt on Day asser t i ng a c l ai m 

f or  wr ongf ul  deat h——a cl ai m or i gi nal l y asser t ed agai nst  Hol l y 

Day,  Cl i nt on' s wi f e.   Subsequent  t o Cl i nt on Day j oi ni ng t he 

sui t ,  however ,  Wendy Day " expr essed her  i nt ent i on t o pr oceed 

excl usi vel y agai nst  Al l st at e' s l i abi l i t y  pol i cy, "  and Hol l y Day 

was di smi ssed f r om t he l awsui t .   Maj or i t y op. ,  ¶16.   Because 

Hol l y Day was di smi ssed f r om t he l awsui t ,  Cl i nt on Day was abl e 

t o avoi d asser t i ng a c l ai m agai nst  hi s wi f e per sonal l y and was 

abl e t o avoi d pl aci ng t hei r  mar i t al  pr oper t y at  r i sk i n t he 

l awsui t .   See Wi s.  St at .  § 766. 31( 1) - ( 3)  ( pr ov i di ng t hat  al l  

spousal  pr oper t y i s,  or  i s  pr esumed t o be,  mar i t al  pr oper t y and 

t hat ,  gener al l y,  each spouse has a pr esent  undi v i ded one- hal f  
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i nt er est  i n t he mar i t al  pr oper t y) ;  Wi s.  St at .  § 766. 55( 2) ( cm)  

( pr ovi di ng t hat  " [ a] n obl i gat i on i ncur r ed by a spouse dur i ng 

mar r i age,  r esul t i ng f r om a t or t  commi t t ed by t he spouse dur i ng 

mar r i age,  may be sat i sf i ed .  .  .  f r om t hat  spouse' s i nt er est  i n 

mar i t al  pr oper t y" ) .    

¶108 Tr aci ng t he maj or i t y ' s l ogi c,  i f  t he pl eadi ngs ar e 

mani pul at ed such t hat  onl y Wendy Day r emai ns a l egal  par t y,  t hen 

cover age i nur es t o Wendy Day even t hough ( a)  Cl i nt on Day i s 

c l ear l y necessar y t o t he l i t i gat i on;  ( b)  Cl i nt on Day' s c l ai m i s  

c l ear l y excl uded;  and ( c)  Cl i nt on Day' s own asset s ar e at  st ake 

i f  i nsur ance cover age does not  appl y.   Accor di ng t o t he 

maj or i t y,  even t hough Cl i nt on Day i s a par t y,  so l ong as he 

pr omi ses not  t o seek money damages,  cover age f or  Wendy Day' s 

c l ai m i s not  pr ecl uded.  

¶109 I t  i s  t hi s pot ent i al  f or  i nt r a- f ami l y col l usi on t hat  

st r i kes at  t he hear t  of  t he f ami l y excl usi on pr ovi s i on.   I n no 

way do I  mean t o suggest  t hat  t he Days have i nt ent i onal l y 

mani pul at ed t hei r  c l ai ms so as t o ensur e cover age f or  Emma Day' s 

deat h.   To t he cont r ar y,  I  have ever y r eason t o bel i eve t hat  t he 

Days ar e upst andi ng peopl e who have suf f er ed a t er r i bl e f ami l y 

t r agedy.   However ,  i t  i s  t he mer e pot ent i al  f or  i nt r a- f ami l y 

col l usi on t hat  war r ant s t he excl usi on of  cover age f or  an 

i nsur ed' s bodi l y i nj ur y.   Thi s i s t he pr eci se r at i onal e 

under l y i ng Whi r l pool ,  pr ecedent  t hat  we ar e r equi r ed t o f ol l ow.   

See Whi r l pool ,  197 Wi s.  2d at  151 ( " I t  must  be not ed t hat  our  

deci s i on does not  i mpl y any wr ongdoi ng on t he par t  of  t he 

Zi eber t s.   I n f act ,  t he possi bi l i t y  of  col l usi on i n t hi s case 
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seems qui t e l ow,  i f  not  ni l .   However ,  al t hough t hi s cour t  never  

i gnor es t he ci r cumst ances of  a par t i cul ar  case,  t her e ar e t i mes 

when we must  l ook beyond t he i mmedi at e f act s t o pr i nci pl es of  

publ i c pol i cy and t he br oader  r ami f i cat i ons t hat  our  deci s i ons 

have on t he peopl e of  t hi s st at e as a whol e. "  ( I nt er nal  f oot not e 

omi t t ed. ) ) .   

B.  " I ndi r ect "  Benef i t s 

¶110 Af t er  const r ui ng " di r ect "  benef i t  t o mean t he 

i nsur ance pr oceeds t hat  woul d accr ue t o an i nsur ed per son by way 

of  a di r ect  c l ai m agai nst  anot her  i nsur ed per son,  t he Whi r l pool  

cour t  t ur ned t o " i ndi r ect "  benef i t s.   Appl y i ng t he or di nar y 

di ct i onar y meani ng of  " i ndi r ect , "  t he cour t  const r ued " i ndi r ect "  

benef i t  t o i ncl ude t he money t hat  woul d i ncur  t o an i nsur ed 

per son by v i r t ue of  a t hi r d par t y ' s successf ul  c l ai m agai nst  

anot her  i nsur ed per son.   I d.  at  153- 54.   Speci f i cal l y,  t he cour t  

concl uded t hat  " [ a] n i ndi r ect  benef i t  woul d i ncur  t o Jacl yn i f  

Whi r l pool  won i t s cont r i but i on c l ai m si nce t he money Whi r l pool  

r ecei ves wi l l ,  i n al l  pr act i cal  r espect s,  be f unnel ed t hr ough t o 

Jacl yn.   Jacl yn woul d r ecei ve,  i n t he pl ai nest  sense of  t he 

wor d,  an i ndi r ect  benef i t . "   I d.   I n ot her  wor ds,  t he cour t  

concl uded t hat  i f  ( a)  Whi r l pool ' s c l ai m agai nst  Shar on Zi eber t  

and Al l st at e pr evai l ed,  meani ng Whi r l pool  r ecover ed t he 

i nsur ance pr oceeds pai d by Al l st at e f or  Shar on Zi eber t ' s  

negl i gence,  t hen ( b)  Jacl yn woul d r ecei ve an i ndi r ect  benef i t  by 

v i r t ue of  Whi r l pool  havi ng mor e money t o meet  Jacl yn' s j udgment .   

I ndeed,  assumi ng Whi r l pool  l acked t he f i nanci al  r esour ces t o 

meet  Jacl yn' s j udgment ,  Whi r l pool ' s cont r i but i on c l ai m agai nst  
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Shar on Zi eber t  and Al l st at e woul d be Jacl yn' s  onl y sour ce of  

f unds.   I d.  at  150.   Thus,  as f ar  as t he Whi r l pool  cour t  was 

concer ned,  Whi r l pool ' s cont r i but i on c l ai m agai nst  Shar on Zi eber t  

and Al l st at e coul d have had t he same pr act i cal  ef f ect  as Jacl yn 

asser t i ng a di r ect  c l ai m agai nst  her  mot her  and Al l st at e.  

¶111 Appl y i ng t hat  same l ogi c t o t he case now bef or e t hi s 

cour t ,  I  concl ude t hat  an " i ndi r ect "  benef i t  woul d accr ue t o 

Hannah Day and Desi r ae Sar ver  by v i r t ue of  Wendy Day' s 

successf ul  c l ai m agai nst  Al l st at e.   That  i s,  Wendy Day' s c l ai m 

agai nst  Al l st at e coul d have t he same pr act i cal  ef f ect  as her  

daught er s asser t i ng di r ect  c l ai ms agai nst  Al l st at e——di r ect  

c l ai ms t hat ,  as di scussed pr evi ousl y,  woul d c l ear l y be subj ect  

t o t he f ami l y excl usi on pr ovi s i on.   I f  Wendy Day pr evai l s on her  

c l ai m f or  wr ongf ul  deat h,  t hen t he money she r ecei ves " wi l l ,  i n 

al l  pr act i cal  r espect s,  be f unnel ed t hr ough"  t o her  daught er s. 4  

I d.  at  153- 54.   To be f ai r ,  I  cannot  know f or  cer t ai n whet her  

Wendy Day wi l l  spend t he act ual  moni es r ecover ed i n t hi s l awsui t  

on her  daught er s.   See maj or i t y op. ,  ¶80.   However ,  i t  was pur e 

specul at i on on whi ch t he Whi r l pool  cour t  based i t s concl usi on 

t hat  Jacl yn woul d i ncur  an i ndi r ect  benef i t  i f  Whi r l pool  

pr evai l ed on i t s cont r i but i on c l ai m.   197 Wi s.  2d at  153- 54.   

                                                 
4 I nst ead of  meani ngf ul l y addr essi ng Al l st at e' s ar gument  

t hat  an i ndi r ect  benef i t  woul d accr ue t o Hannah Day and Desi r ae 
Sar ver  by v i r t ue of  t hei r  mot her ' s successf ul  c l ai m agai nst  
Al l st at e,  see maj or i t y op. ,  ¶78,  t he maj or i t y  engages i n t he 
c l assi c st r aw man f al l acy——set t i ng up and at t acki ng an 
exagger at ed ver si on of  Al l st at e' s ar gument ,  see i d. ,  ¶81 
( " [ S] t r et chi ng t he pol i cy t er m ' benef i t '  t o encompass t he 
possi bi l i t y  t hat  Wendy mi ght  buy her  daught er s super si zed meal s 
or  t ake t hem on a vacat i on woul d appear  [ t o]  have no st oppi ng 
poi nt . " ) .  
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The cour t  never  coul d have known whet her  Whi r l pool  was goi ng t o 

ut i l i ze t he act ual  moni es r ecover ed i n i t s cont r i but i on c l ai m t o 

hel p sat i sf y Jac l yn' s j udgment  agai nst  Whi r l pool .   I n f act ,  t he 

cour t  assumed f or  t he sake of  ar gument  t hat ,  but  f or  Whi r l pool ' s 

successf ul  cont r i but i on c l ai m,  Whi r l pool  l acked t he f i nanci al  

r esour ces t o meet  Jacl yn' s j udgment .   I d.  at  150.   The l ogi c of  

Whi r l pool  must  appl y her e.   We can assume t hat  Hannah Day and 

Desi r ae Sar ver  woul d r ecei ve an i ndi r ect  benef i t  by v i r t ue of  

t hei r  mot her  hav i ng mor e money,  r egar dl ess of  t he act ual  manner  

i n whi ch she al l ocat es her  r ecover y.  

¶112 I n summar y,  I  concl ude t hat  t hi s case i s gover ned by a 

st r ai ght - f or war d appl i cat i on of  t he unambi guous f ami l y excl usi on 

pr ovi s i on.   Speci f i cal l y,  I  conc l ude t hat  t he f ami l y excl usi on 

pr ovi s i on unambi guousl y pr ecl udes cover age f or  Emma Day' s deat h 

because a benef i t  of  cover age woul d accr ue di r ect l y or  

i ndi r ect l y t o one or  mor e i nsur ed per sons,  namel y,  Cl i nt on Day,  

Hannah Day,  and Desi r ae Sar ver .   Accor di ngl y,  I  r espect f ul l y  

di ssent .  

¶113 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D.  T.  

PROSSER and MI CHAEL J.  GABLEMAN j oi n t hi s di ssent .  
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