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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
volume of the official reports.   
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APPEAL f r om j udgment  of  t he c i r cui t  cour t  f or  Rock Count y,  

James E.  Wel ker ,  Judge.   Reversed. 

 

¶1 ANN WALSH BRADLEY,  J.    Thi s case i s bef or e t he cour t  

on cer t i f i cat i on f r om t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 61. 1  The cer t i f i cat i on st at es:  " We 

cer t i f y t hi s appeal  t o t he Wi sconsi n Supr eme Cour t  t o det er mi ne 

whet her  Wi s.  St at .  § 632. 895( 7)  per mi t s an i nsur er  t o excl ude 

mat er ni t y cover age f or  an i nsur ed act i ng as a sur r ogat e mot her .   

The answer  t o t hi s quest i on i s det er mi ned,  i n par t ,  by what  
                                                 

1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007-
08 ver si on unl ess ot her wi se i ndi cat ed.  
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l evel  of  def er ence,  i f  any,  shoul d be accor ded t he 

Commi ssi oner ' s deci s i on. "    

¶2 The Commi ssi oner  concl uded t hat  Wi s.  St at .  

§ 632. 895( 7)  does not  per mi t  an i nsur er  t o exc l ude gener al l y 

cover ed mat er ni t y ser vi ces f or  sur r ogat e mot her s.   Thus,  t he 

Commi ssi oner  det er mi ned t hat  Mer cyCar e' s 2002 Cont r act  was 

ambi guous,  and Mer cyCar e' s at t empt  t o excl ude gener al l y cover ed 

mat er ni t y ser vi ces f or  sur r ogat e mot her s under  i t s 2002  

Cont r act  cont r avened t he r equi r ement s of  Wi s.  St at .  

§ 632. 895( 7) .   For  t he same r eason,  he det er mi ned t hat  t he 2005 

Cont r act  cont r avened Wi s.  St at .  § 632. 895( 7) .   Fi nal l y,  t he 

Commi ssi oner  al so di sappr oved t he 2005 Cont r act  under  Wi s.  St at .  

§ 631. 20( 2) ( a) 1. ,  det er mi ni ng t hat  i t  i s  mi sl eadi ng because t he 

benef i t s ar e t oo r est r i ct ed t o ser ve t he pur poses f or  whi ch t he 

pol i cy i s sol d.   On r evi ew,  t he c i r cui t  cour t  accor ded no 

def er ence t o t he Commi ssi oner ' s i nt er pr et at i on of  Wi s.  St at .  

§ 632. 895( 7)  and r ever sed t he Commi ssi oner ' s l egal  concl usi ons. 2   

¶3 Appl y i ng due wei ght  def er ence,  we concl ude t hat  an 

i nsur er  may not  make r out i ne mat er ni t y ser vi ces t hat  ar e 

gener al l y cover ed under  t he pol i cy unavai l abl e t o a speci f i c  

subgr oup of  i nsur eds,  sur r ogat e mot her s,  based sol el y on t he 

i nsur ed' s r easons f or  becomi ng pr egnant  or  t he met hod used t o 

achi eve pr egnancy.   Accor di ngl y,  we det er mi ne t hat  Mer cyCar e' s 

appl i cat i on of  t he 2002 Cont r act  t o excl ude f r om cover age al l  

                                                 
2 Judgment  of  t he c i r cui t  cour t  f or  Rock Count y,  James E.  

Wel ker ,  Judge.  
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mat er ni t y ser vi ces f or  sur r ogat e mot her s cont r avenes Wi s.  St at .  

§ 632. 895( 7) .      

¶4 We al so concl ude t hat  t he Commi ssi oner  appr opr i at el y 

di sappr oved t he sur r ogacy pr ovi s i on i n Mer cyCar e' s 2005 Cont r act  

because i t  i s  cont r ar y t o Wi s.  St at .  § 632. 895( 7) .   I n addi t i on,  

t he def i ni t i on of  " sur r ogat e mot her "  set  f or t h i n t he 2005 

Cont r act  i s  mi sl eadi ng because t he benef i t s ar e t oo r est r i ct ed 

t o ser ve t he pur poses f or  whi ch t he pol i cy i s sol d.   

Accor di ngl y,  we r ever se t he deci s i on of  t he c i r cui t  cour t .   

I  

¶5 Mer cyCar e I nsur ance Company and Mer cyCar e HMO,  I nc.  

( col l ect i vel y " Mer cyCar e" )  ar e i nsur ance compani es aut hor i zed t o 

do busi ness i n Wi sconsi n and subj ect  t o t he j ur i sdi ct i on and 

cont r ol  of  t he Wi sconsi n Commi ssi oner  of  I nsur ance.   I n 2002,  

Mer cyCar e of f er ed a gr oup di sabi l i t y  i nsur ance pol i cy t hat  

pr ovi ded mat er ni t y cover age f or  el i gi bl e per sons cover ed under  

t he pol i c i es.     

¶6 J. M.  and C. S.  wer e el i gi bl e per sons i nsur ed by 

Mer cyCar e under  Mer cyCar e' s 2002 Cer t i f i cat e of  Cover age ( " t he 

2002 Cont r act " ) . 3   C. S.  was i nsur ed as a dependent ,  and J. M.  was 

i nsur ed as an empl oyee.        

¶7 Whi l e i nsur ed under  t he 2002 Cont r act ,  J. M.  and C. S.  

each agr eed t o act  as a gest at i onal  car r i er  by car r y i ng a chi l d 

f or  ot her  par ent s.   The chi l dr en car r i ed by J. M.  and C. S.  ar e 

not  genet i cal l y r el at ed t o J. M.  or  C. S.  r espect i vel y.     

                                                 
3 For m MCHMOAUG2002 
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¶8 Bot h women r ecei ved heal t h car e ser vi ces i n connect i on 

wi t h t hei r  pr egnanci es.   J. M.  r ecei ved medi cal  car e i ncl udi ng 

l abor at or y t est s,  ul t r asounds,  mat er ni t y car e,  physi c i an v i s i t s,  

i npat i ent  hospi t al  car e,  anest hesi a and del i ver y.   The t ot al  

cost s i ncur r ed amount ed t o $16, 774. 63.   C. S.  r ecei ved compar abl e 

pr e-  and post - par t um medi cal  ser vi ces,  wi t h cost s t ot al i ng 

$18, 510. 84.     

¶9 Dur i ng t he cour se of  t hei r  pr egnanci es,  Mer cyCar e 

deni ed cover age f or  t he mat er ni t y ser vi ces r ecei ved by bot h J. M.  

and C. S.   I t  not i f i ed J. M.  t hat  benef i t s f or  l ab wor k wer e bei ng 

deni ed because t he cont r act  di d not  cover  " sur r ogat e mot her  

ser vi ces. " 4  Subsequent l y,  Mer cyCar e i nf or med J. M.  by l et t er :  

Mer cyCar e i s unabl e t o aut hor i ze cover age f or  al l  
ser vi ces r el at ed t o t hi s pr egnancy.   Ser vi ces pr ovi ded 
f r om 5- 10- 04 t hr ough 1- 7- 05 ar e not  el i gi bl e f or  
r epr oduct i ve ser vi ces benef i t s or  pr egnancy benef i t s.   
Any benef i t s pai d f or  t he ser vi ces wi l l  be r ecouped.  

C. S.  was si mi l ar l y deni ed cover age based on t he 2002 Cont r act ' s 

i dent i f i cat i on of  " sur r ogat e mot her  ser vi ces"  as a " non- cover ed 

ser vi ce"  under  t he Cont r act ' s " Pr egnancy Benef i t s cover age. " 5     
                                                 

4 The l et t er  st at ed i n par t :  " Mer cyCar e I nsur ance Company 
has r ecei ved a r equest  f or  you t o r ecei ve cover age f or  t he 
f ol l owi ng ser vi ce:  obst et r i cal  t est i ng at  Mer i t er  Per i nat al  
Cl i ni c f or  t wi n pr egnancy f r om sur r ogat e mot her  ser vi ces.   I t  
has been det er mi ned t hat  t hi s ser vi ce i s not  a cover ed benef i t .   
Your  deni al  was based on your  Cer t i f i cat e of  Cover age:  under  
REPRODUCTI VE SERVI CES;  NON- COVERED SERVI CES:  Sur r ogat e mot her  
ser vi ces.   Ther ef or e,  Mer cyCar e I nsur ance Company i s unabl e t o 
aut hor i ze cover age f or  ser vi ces r el at ed t o sur r ogat e mot her  
ser vi ces. "   

5 Mer cyCar e i nf or med C. S. :  " Your  deni al  was based on:  Your  
HMO Cer t i f i cat e of  Cover age under  Pr egnancy Benef i t s,  non 
cover ed ser vi ces:  sur r ogat e mot her  ser vi ces ar e not  cover ed. "   
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¶10 The 2002 Cont r act  pr ovi des t hat  " sur r ogat e mot her  

ser vi ces"  ar e a " non- cover ed ser vi ce"  i n t wo separ at e pl aces——

under  t he sect i on t i t l ed " Pr egnancy Benef i t s"  and under  t he 

sect i on t i t l ed " Repr oduct i ve Ser vi ces. "   However ,  t he t er m 

" sur r ogat e mot her  ser vi ces"  i s not  def i ned anywher e wi t hi n t he 

2002 Cont r act . 6     

¶11 The " Pr egnancy Benef i t s"  sect i on pr ovi des as f ol l ows:  

Cover ed Ser vi ces:  

Tr eat ment  of  pr egnancy i s cover ed f or  an empl oyee,  an 
empl oyee' s cover ed dependent  spouse,  or  an empl oyee' s 
cover ed dependent  chi l d.  

Pr egnancy benef i t s i ncl ude cover age f or  i npat i ent  
hospi t al  car e and pr e-  and post - nat al  car e r ecei ved 
f r om a par t i c i pat i ng pr ovi der .  

.  .  .  .   

Non- Cover ed Ser vi ces:  

• Sur r ogat e mot her  ser vi ces.  

• El ect i ve abor t i ons.  

• Mat er ni t y ser vi ces r ecei ved out  of  t he ser vi ce ar ea 
i n t he l ast  30 days of  pr egnancy wi t hout  pr i or  
aut hor i zat i on f r om t he Pl an except  i n an emer gency.   
Pr i or  aut hor i zat i on i s based on medi cal  necessi t y.  

                                                 
6 The Cer t i f i cat e of  Cover age f or  t he 2002 Cont r act  had been 

appr oved by t he Of f i ce of  t he Commi ssi oner  of  I nsur ance ( OCI )  
pr i or  t o i t s use.   Dur i ng t he pr oceedi ngs bef or e t he 
Commi ssi oner ,  an OCI  i nsur ance exami ner  expl ai ned t hat  when she 
appr oved t he 2002 Cont r act ,  she bel i eved t he pr ovi s i on excl udi ng 
" sur r ogat e mot her  ser vi ces"  was i nt ended t o excl ude t he expenses 
i ncur r ed by an i nsur ed t o pay f or  a t hi r d per son t o act  as a 
sur r ogat e or  gest at i onal  car r i er  and car r y a chi l d on behal f  of  
t hat  i nsur ed.       
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• Amni ocent esi s or  chor i oni c v i l l i  sampl i ng ( CVS)  
sol el y f or  sex det er mi nat i on.  

I n addi t i on,  t he " Repr oduct i ve Ser vi ces"  sect i on of  t he 2002 

Cont r act  l i s t s var i ous cover ed ser vi ces and pr ovi des t hat  

" sur r ogat e mot her  ser vi ces"  ar e a " non- cover ed ser vi ce. " 7    

¶12 Af t er  denyi ng cover age f or  J. M.  and C. S. ' s 

pr egnanci es,  Mer cyCar e sought  t o r ecoup t he money i t  had al r eady 

pai d f or  c l ai ms r el at ed t o t he pr egnanci es.   Ul t i mat el y,  t he 

ser vi ces pr ovi ded t o bot h women wer e pai d i n f ul l  by t hi r d 

par t i es.    

                                                 
7 The f ol l owi ng " r epr oduct i ve ser vi ces"  ar e " non- cover ed 

ser vi ces"  under  t he 2002 Cont r act :  

• Any ot her  ar t i f i c i al  means t o achi eve pr egnancy,  
consul t at i ons f or ,  or  any pr ocedur es i n connect i on 
wi t h,  but  not  l i mi t ed t o i n v i t r o f er t i l i zat i on,  
gamet e i nt r a f al l opi an t r ansf er  ( GI FT) ,  embr yo 
t r anspl ant ,  or  any ot her  assi st i ve r epr oduct i ve 
t echni que.  

• Rever sal  of  vol unt ar i l y  i nduced st er i l i zat i on 
pr ocedur es.  

• Donor  sper m.  

• Char ges f or  donor ,  l abor at or y or  bi ol ogi cal  f ees 
di r ect l y r el at ed t o t he i nsemi nat i on pr ocedur e.  

• Revi si on of  scar r i ng caused by i mpl ant abl e bi r t h 
cont r ol  devi ces.  

• Sur r ogat e mot her  ser vi ces.  

• El ect i ve abor t i ons.  

•  
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¶13 C. S.  f i l ed a compl ai nt  wi t h t he Of f i ce of  t he 

Commi ssi oner  of  I nsur ance.   Her  compl ai nt  t r i gger ed t he agency' s  

r evi ew of  Mer cyCar e' s deni al  of  cover age t o t he t wo women.   

Dur i ng t hi s r evi ew,  Mer cyCar e f i l ed i t s newest  gr oup di sabi l i t y  

pol i cy i nsur ance f or m ( " t he 2005 Cont r act " ) 8 wi t h OCI  f or  

appr oval . 9   

¶14 I n many r espect s,  t he 2005 Cont r act  i s  i dent i cal  t o 

t he 2002 Cont r act .   However ,  t he 2005 Cont r act  r evi ses t he 

l anguage of  t he sur r ogat e mot her  ser vi ces excl us i on and pr ovi des 

a def i ni t i on f or  t he t er m " sur r ogat e mot her . "    

¶15 Rat her  t han si mpl y excl udi ng " sur r ogat e mot her  

ser vi ces, "  t he 2005 Cont r act  pr ovi des t hat  t he f ol l owi ng i s a 

" Non- Cover ed Ser vi ce" :  " Tr eat ment ,  ser vi ces or  suppl i es f or  a 

sur r ogat e mot her  or  any pr egnancy r esul t i ng f r om your  ser vi ce as 

a sur r ogat e mot her . "   Addi t i onal l y,  t he 2005 Cont r act  pr ovi des 

t he f ol l owi ng def i ni t i on of  t he t er m " sur r ogat e mot her " :  

Sur r ogat e mot her  means a woman who,  t hr ough i n v i t r o 
f er t i l i zat i on or  any ot her  means of  f er t i l i zat i on,  
gi ves bi r t h t o a chi l d whi ch she may or  may not  have a 
genet i c r el at i onshi p t o,  or  an i ndi v i dual  who pr ovi des 
a ut er us f or  t he gest at i on of  a f er t i l i zed ovum 
obt ai ned f r om a donor  when t he chi l d wi l l  be par ent ed 
by someone ot her  t han t he woman who gi ves bi r t h.    

                                                 
8 For m no.  MCPl usRCPPOAug2005.      

9 Wi s.  St at .  § 631. 20 st at es t hat  wi t h cer t ai n except i ons,  
" No f or m [ ]  may be used unl ess i t  has been f i l ed wi t h and 
appr oved by t he commi ssi oner  and unl ess t he i nsur er  cer t i f i es 
t hat  t he f or m compl i es wi t h chs.  600 t o 655 and r ul es 
pr omul gat ed under  chs.  600 t o 655.  .  .  . "   
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¶16 OCI  di sappr oved t he 2005 Cont r act  by l et t er  dat ed 

Januar y 11,  2006.   The l et t er  expl ai ned t hat  t he excl usi on f or  

" [ t ] r eat ment ,  ser vi ces or  suppl i es f or  a sur r ogat e mot her  or  any 

pr egnancy r esul t i ng f r om your  ser vi ce as a sur r ogat e mot her , "  

must  be del et ed because " [ a]  pol i cy t hat  pr ovi des mat er ni t y 

cover age may not  l i mi t  t he cover age based on met hod of  

concept i on,  as such a l i mi t at i on i s unf ai r l y  r est r i ct i ve and 

di scr i mi nat or y. " 10  Mer cyCar e r equest ed a hear i ng.  

¶17 On Febr uar y 15,  2006,  OCI  i ssued a Not i ce of  Hear i ng 

al l egi ng t hat  Mer cyCar e vi ol at ed Wi s.  St at .  § 632. 895( 7)  when i t  

deni ed cover age f or  J. M.  and C. S. ' s pr egnanci es under  t he 2002 

Cont r act .   The not i ce f ur t her  al l eged t hat  t he di sappr oval  of  

t he 2005 Cont r act  was appr opr i at e because t he pol i cy excl usi ons 

vi ol at ed t he mandat ed mat er ni t y benef i t s of  Wi s.  St at .  

§ 632. 895( 7)  and wer e mi sl eadi ng under  Wi s.  St at .  § 631. 20.   The 

case ul t i mat el y went  bef or e t he Commi ssi oner  of  I nsur ance.   The 

par t i es agr eed t o submi t  t he case on t he basi s of  br i ef s,  a 

st i pul at i on of  f act s,  and ot her  st i pul at ed document at i on.      

¶18 The Commi ssi oner  i ssued a f i nal  deci s i on on December  

8,  2006.   I t  concl uded t hat :  ( 1)  under  t he mandat e of  Wi s.  St at .  

                                                 
10 Under  Wi s.  St at .  § 631. 20( 2) ( a) ,  t he commi ssi oner  may 

di sappr ove a f or m upon a f i ndi ng t hat  " i t  i s  i nequi t abl e,  
unf ai r l y di scr i mi nat or y,  mi sl eadi ng,  decept i ve,  obscur e or  
encour ages mi sr epr esent at i on, "  i ncl udi ng cases wher e t he f or m 
" [ i ] s mi sl eadi ng because i t s benef i t s ar e t oo r est r i ct ed t o 
achi eve t he pur poses f or  whi ch t he pol i cy i s sol d"  and cases 
wher e t he f or m " vi ol at es a st at ut e or  r ul e pr omul gat ed by t he 
commi ssi oner ,  or  i s  ot her wi se cont r ar y t o l aw. "    
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§ 632. 895( 7) , 11 Mer cyCar e may not  excl ude mat er ni t y cover age of  

ot her wi se cover ed per sons based on t hei r  st at us as sur r ogat e 

mot her s;  ( 2)  even i f  t he sur r ogacy ser vi ces coul d be pr oper l y 

excl uded,  t he l anguage of  t he 2002 Cont r act  i s ambi guous;  ( 3)  

OCI  appr opr i at el y di sappr oved Mer cyCar e' s 2005 Cont r act  because 

t he sur r ogat e mot her  excl usi on i s cont r ar y  t o Wi s.  St at .  

§ 632. 895( 7)  and t he 2005 Cont r act  i s  mi sl eadi ng because i t s 

benef i t s ar e t oo r est r i ct ed t o achi eve t he pur poses f or  whi ch 

t he pol i cy i s sol d.     

¶19 The deci s i on f i r st  addr essed whet her  Mer cyCar e was 

per mi t t ed under  Wi s.  St at .  § 632. 895( 7)  t o excl ude mat er ni t y 

cover age on t he basi s t hat  t he i nsur ed was act i ng as a sur r ogat e 

mot her .   The Commi ssi oner  expl ai ned t hat  t he i ssue r equi r ed t he 

appl i cat i on of  " excl usi ons or  l i mi t at i ons"  t o a set  of  f act s 

unant i c i pat ed by t he l egi s l at ur e at  t he t i me t he st at ut e was 

passed.   Accor di ng t o t he Commi ssi oner ' s i nt er pr et at i on,  " t he 

l egi s l at i ve hi st or y i ndi cat es t hat  t he st at ut e' s pur pose i s one 

of  i ncl usi veness"  and t her ef or e,  t he st at ut e ensur es t hat  i f  t he 

pol i cy pr ovi des mat er ni t y cover age,  al l  cover ed per sons must  be 

t r eat ed equal l y.   " [ T] he answer  t o whet her  Mer cyCar e' s excl usi on 

i s per mi ssi bl e r equi r es a det er mi nat i on of  whet her  Mer cyCar e i s 

                                                 
11 Wi s.  St at .  § 632. 895( 7)  pr ovi des as f ol l ows:  

Ever y gr oup di sabi l i t y  i nsur ance pol i cy whi ch pr ovi des 
mat er ni t y cover age shal l  pr ovi de mat er ni t y cover age 
f or  al l  per sons cover ed under  t he pol i cy.   Cover age 
r equi r ed under  t hi s subsect i on may not  be subj ect  t o 
excl usi ons or  l i mi t at i ons whi ch ar e not  appl i ed t o 
ot her  mat er ni t y cover age under  t he pol i cy.  
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at t empt i ng t o excl ude t he pr ovi s i on of  a gr oup of  ser vi ces or  

t he excl usi on of  a gr oup of  i nsur eds. "  

¶20 The Commi ssi oner  concl uded t hat  under  t he st at ut e,  an 

i nsur er  may deny cover age of  cer t ai n speci f i c  pr ocedur es,  such 

as i n v i t r o f er t i l i zat i on,  t o al l  peopl e cover ed under  t he 

pol i cy.   However ,  an i nsur er  may not  deny cover age f or  al l  

mat er ni t y ser vi ces t o some i nsur eds cover ed under  t he pol i cy 

based on t hei r  r easons f or  becomi ng pr egnant .   Ther ef or e,  t he 

i nsur er  may not  deny cover age of  gener al l y cover ed mat er ni t y 

ser vi ces because t he i nsur ed i s a sur r ogat e mot her .   

Addi t i onal l y,  t he Commi ssi oner  concl uded t hat  t he sur r ogacy 

excl usi on i n t he 2002 Cont r act  i s  ambi guous and t hat  OCI ' s 

di sappr oval  of  t he 2005 Cont r act  was appr opr i at e under  Wi s.  

St at .  § 631. 20.   

¶21 Mer cyCar e f i l ed a pet i t i on f or  j udi c i al  r evi ew i n t he 

Rock Count y Ci r cui t  Cour t .   The ci r cui t  cour t  accor ded no 

def er ence t o t he I nsur ance Commi ssi oner ' s l egal  concl usi ons 

because t he Commi ssi oner  had not  pr evi ousl y i nt er pr et ed 

§ 632. 895( 7)  and because i t  det er mi ned t hat  t he Commi ssi oner  had 

no par t i cul ar  exper t i se t hat  woul d assi st  i t  i n det er mi ni ng t he 

appl i cabi l i t y  of  t he st at ut e.   Rat her ,  i t  s t at ed t hat  t he case 

was one of  " f i r st  i mpr essi on. "    

¶22 The ci r cui t  cour t  det er mi ned t hat  " t he Commi ssi oner  of  

I nsur ance exceeded i t s st at ut or y aut hor i t y i n di sappr ovi ng t he 

cer t i f i cat e of  i nsur ance, "  and i t  or der ed t he Commi ssi oner  t o 

appr ove t he 2005 Cont r act .   I n r eachi ng t hi s  deci s i on,  i t   

concl uded t hat  Wi s.  St at .  §  632. 895( 7)  " c l ear l y and 
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unambi guousl y"  per mi t t ed Mer cyCar e t o excl ude mat er ni t y cover age 

f or  ot her wi se cover ed per sons who wer e ser vi ng as sur r ogat e 

mot her s.   I t  det er mi ned t hat  t he st at ut e r equi r ed onl y t hat  " any 

excl usi ons or  l i mi t at i ons must  be appl i ed uni f or ml y t o al l  

cover ed per sons, "  and t hat  " t he excl usi on f or  sur r ogat e par ent s 

i s an excl usi on whi ch appl i es uni f or ml y t o al l  cover ed 

per sons. " 12       

¶23 The Commi ssi oner  appeal ed,  and t he cour t  of  appeal s 

cer t i f i ed t he appeal  t o t hi s cour t .   I t  expl ai ned t hat  i t s 

answer  t o t he quest i on of  t he pr oper  i nt er pr et at i on of  t he 

st at ut e woul d be det er mi ned,  i n par t ,  by t he l evel  of  def er ence 

t hat  shoul d be accor ded t he Commi ssi oner ' s deci s i on.   Al t hough 

OCI  had never  bef or e i nt er pr et ed t he speci f i c  st at ut or y  

subsect i on at  i ssue,  t he cour t  i mpl i ed t hat  OCI  had exper i ence 

i nt er pr et i ng ot her  mandat or y cover age pr ovi s i ons.   The cour t  

st at ed t hat  " gui dance i s [ ]  needed on t hi s t opi c  because i t  i s  

not  appar ent  f r om t he case l aw t o dat e what  l evel  of  def er ence 

shoul d be gi ven t o an agency' s deci s i on when t he i ssue i s 

par t i cul ar l y wi t hi n t he agency' s ar ea of  exper t i se and 

speci al i zed knowl edge,  but  t he agency i s const r ui ng a speci f i c  

st at ut e f or  t he f i r st  t i me. "     

¶24 The cour t  of  appeal s comment ed t hat  " [ a]  number  of  

cases suggest  t hat  a quest i on i s not  one of  f i r st  

i mpr essi on .  .  .  s i mpl y because an agency i s addr essi ng a new 

                                                 
12 The ci r cui t  cour t  al so st at ed t hat  i t  was unnecessar y t o 

addr ess t he ot her  i ssues r ai sed by t he par t i es.    
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f act  s i t uat i on f or  t he f i r st  t i me.   We quest i on whet her  t he 

appr oach shoul d be any di f f er ent  when an agency i s addr essi ng 

par t i cul ar  st at ut or y l anguage f or  t he f i r st  t i me. "         

I I  

¶25 On appeal ,  we r evi ew t he deci s i on of  t he Commi ssi oner  

of  I nsur ance r at her  t han t he dec i s i on of  t he c i r cui t  cour t .   The 

par t i es di sput e,  and t he cour t  of  appeal s was uncer t ai n of ,  t he 

appl i cabl e st andar d of  r evi ew.   We addr ess t hi s quest i on f i r st .    

¶26 We ar e asked t o i nt er pr et  Wi s.  St at .  § 632. 895( 7)  and 

appl y i t  t o t he excl usi ons at  i ssue i n t hi s case.   We ar e al so 

asked t o i nt er pr et  Mer cyCar e' s 2002 and 2005 Cont r act s,  whi ch 

ar e pol i c i es of  i nsur ance.   I nt er pr et at i on and appl i cat i on of  

st at ut es and i nsur ance pol i c i es ar e quest i ons of  l aw.   Vol vo 

Tr ucks N.  Am.  v.  Wausau Tr uck Ct r . ,  2010 WI  15,  ¶11,  323 

Wi s.  2d 294,  779 N. W. 2d 423;  St uar t  v.  Wei sf l og' s Showr oom 

Gal l er y,  I nc. ,  2008 WI  86,  ¶18,  311 Wi s.  2d 492,  753 N. W. 2d 448.   

Thi s cour t  deci des quest i ons of  l aw i ndependent l y,  but  benef i t s 

f r om t he anal yses r ender ed by t he c i r cui t  cour t  and cour t  of  

appeal s.   Pawl owski  v.  Am.  Fami l y Mut .  I ns.  Co. ,  2009 WI  105,  

¶16,  322 Wi s.  2d 21,  777 N. W. 2d 67.  

¶27 Because st at ut or y i nt er pr et at i on i s a quest i on of  l aw,  

a cour t  i s  never  bound by an agency' s i nt er pr et at i on of  a 

st at ut e.   Hut son v.  St at e Per sonnel  Com' n,  2003 WI  97,  ¶31,  263 

Wi s.  2d 612,  665 N. W. 2d 212.   Never t hel ess,  a cour t  wi l l  under  

cer t ai n c i r cumst ances gi ve def er ence t o an agency' s st at ut or y 

i nt er pr et at i on.   I d. ;  Raci ne Har l ey- Davi dson v.  St at e,  2006 WI  

86,  ¶11,  292 Wi s.  2d 549,  717 N. W. 2d 184.    
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¶28 I n Raci ne Har l ey- Davi dson,  we cl ar i f i ed t he t hr ee 

l evel s of  def er ence t o be accor ded t o an agency' s i nt er pr et at i on 

of  a st at ut e:  no def er ence,  due wei ght  def er ence,  and gr eat  

wei ght  def er ence.   292 Wi s.  2d 548,  ¶¶12- 20.   These t hr ee l evel s 

t ake i nt o account  t he compar at i ve i nst i t ut i onal  qual i f i cat i ons 

and capabi l i t i es  of  t he cour t  and t he admi ni s t r at i ve agency.   

I d. ,  ¶¶13- 14.  

¶29 A r evi ewi ng cour t  accor ds an agency' s st at ut or y 

i nt er pr et at i on no def er ence when t he i ssue i s one of  f i r st  

i mpr essi on,  when t he agency has no exper i ence or  exper t i se i n 

deci di ng t he l egal  i ssue pr esent ed,  or  when t he agency' s  

posi t i on on t he i ssue has been so i nconsi st ent  as t o pr ovi de no 

r eal  gui dance.   I d. ,  ¶19.   When no def er ence t o t he agency 

deci s i on i s war r ant ed,  t he cour t  i nt er pr et s t he st at ut e 

i ndependent l y and adopt s t he i nt er pr et at i on t hat  i t  deems most  

r easonabl e.   I d.     

¶30 A r evi ewi ng cour t  accor ds due wei ght  def er ence when 

t he agency has some exper i ence i n an ar ea but  has not  devel oped 

t he exper t i se t hat  pl aces i t  i n a bet t er  posi t i on t han t he cour t  

t o make j udgment s r egar di ng t he i nt er pr et at i on of  t he st at ut e.   

I d. ,  ¶18.   When appl y i ng due wei ght  def er ence,  t he cour t  

sust ai ns an agency' s i nt er pr et at i on i f  i t  i s  not  cont r ar y t o t he 

c l ear  meani ng of  t he st at ut e——unl ess t he cour t  det er mi nes t hat  a 

mor e r easonabl e i nt er pr et at i on exi st s.   I d.   

¶31 Fi nal l y,  a r evi ewi ng cour t  accor ds gr eat  wei ght  

def er ence when each of  f our  r equi r ement s ar e met :  ( 1)  t he agency 

i s char ged by t he l egi s l at ur e wi t h t he dut y of  admi ni st er i ng t he 
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st at ut e;  ( 2)  t he agency' s i nt er pr et at i on i s one of  l ong 

st andi ng;  ( 3)  t he agency empl oyed i t s exper t i se or  speci al i zed 

knowl edge i n f or mi ng i t s i nt er pr et at i on;  and ( 4)  t he agency' s 

i nt er pr et at i on wi l l  pr ovi de uni f or mi t y and consi st ency i n t he 

appl i cat i on of  t he st at ut e.   I d. ,  ¶16.   When appl y i ng gr eat  

wei ght  def er ence,  t he cour t  wi l l  sust ai n an agency' s r easonabl e 

st at ut or y i nt er pr et at i on even i f  t he cour t  concl udes t hat  

anot her  i nt er pr et at i on i s equal l y or  mor e r easonabl e.   I d. ,  ¶17.   

The cour t  wi l l  r ever se t he agency' s i nt er pr et at i on i f  i t  i s  

unr easonabl e——i f  i t  di r ect l y cont r avenes t he st at ut e or  t he 

st at e or  f eder al  const i t ut i ons,  i f  i t  i s  cont r ar y t o t he 

l egi s l at i ve i nt ent ,  hi st or y,  or  pur pose of  t he st at ut e,  or  i f  i t  

i s  wi t hout  a r at i onal  basi s.   I d.  

¶32 Whi chever  l evel  of  def er ence i s gr ant ed,  t he r evi ewi ng 

cour t  does not  abdi cat e i t s own aut hor i t y and r esponsi bi l i t y  t o 

i nt er pr et  t he st at ut e.   I d. ,  ¶14;  Hut son,  263 Wi s.  2d 612,  ¶31.   

I n assessi ng t he agency' s i nt er pr et at i on,  t he cour t  must  i t sel f  

i nt er pr et  t he st at ut e t o det er mi ne whet her  t he agency' s 

i nt er pr et at i on i s r easonabl e.   Raci ne Har l ey- Davi dson,  292 

Wi s.  2d 549,  ¶15.   I t  i s  onl y under  t he gr eat  wei ght  def er ence 

st andar d t hat  t he agency' s speci al i zat i on and exper t i se i s so 

ext ensi ve t hat  t he cour t  v i ews t he agency' s i nt er pr et at i on as 

t he one t o adopt  even i f  i t  i s  not  t he most  r easonabl e one.   

¶33 Her e,  t he f ocus of  our  i nqui r y i n det er mi ni ng whet her  

t her e i s gr eat  wei ght  def er ence i s whet her  t he Commi ssi oner ' s 

i nt er pr et at i on i s one of  " l ong st andi ng. "   OCI  has ext ensi ve 

exper i ence i nt er pr et i ng and appl y i ng Wi s.  St at .  § 632. 895 



No.  2008AP2937   

 

15 
 

gener al l y, 13 but  no exper i ence i nt er pr et i ng t he r equi r ement s of  

sub.  ( 7) ,  t he speci f i c  st at ut or y l anguage upon whi ch t hi s case 

t ur ns.   The cour t  of  appeal s i nqui r ed about  t he appr opr i at e 

l evel  of  def er ence when t he i ssue i s par t i cul ar l y wi t hi n t he 

agency' s ar ea of  exper t i se and speci al i zed knowl edge,  but  t he 

agency i s const r ui ng speci f i c  st at ut or y l anguage f or  t he f i r st  

t i me.      

¶34 Wi sconsi n cour t s have pr evi ousl y accor ded gr eat  wei ght  

def er ence t o an agency' s appl i cat i on of  a f ami l i ar  st at ut e t o a 

novel  set  of  f act s.   See,  e. g. ,  Town of  Russel l  Vol unt eer  Fi r e 

Dept .  v.  LI RC,  223 Wi s.  2d 723,  733,  589 N. W. 2d 445 ( Ct .  App.  

1998) .    Yet ,  appl y i ng st at ut or y l anguage t o a novel  set  of  

f act s i s not  t he same as i nt er pr et i ng par t i cul ar  st at ut or y 

l anguage f or  t he f i r st  t i me.      

¶35 I t  cannot  be sai d t hat  t he Commi ssi oner ' s 

i nt er pr et at i on of  t hi s speci f i c  subsect i on i s  one of  " l ong 

st andi ng. "   I n t hi s case,  t he Commi ssi oner ,  l i ke t hi s cour t ,  i s  

i nt er pr et i ng t he r equi r ement s of  sub.  ( 7)  f or  t he f i r st  t i me.   

Under  t hese ci r cumst ances,  i t  woul d make l i t t l e sense t o def er  

t o t he Commi ssi oner ' s st at ut or y i nt er pr et at i on even i f  t he cour t  

concl udes t hat  an equal l y r easonabl e or  a mor e r easonabl e 

i nt er pr et at i on exi st s.   We concl ude t hat  a r evi ewi ng cour t  

shoul d not  gi ve gr eat  wei ght  def er ence t o an agency' s 

                                                 
13 See,  e. g. ,  Mut ual  Benef i t  Li f e I ns.  Co.  v.  I ns.  Com' r ,  

151 Wi s.  2d 411,  413- 15,  444 N. W. 2d 450 ( Ct .  App.  1989) .  
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i nt er pr et at i on of  a st at ut e when t he agency i s i nt er pr et i ng 

par t i cul ar  st at ut or y l anguage f or  t he f i r st  t i me. 14   

¶36 Never t hel ess,  i t  i s  i mpor t ant  t o r ecogni ze t hat  t he 

Commi ssi oner  has been char ged by t he l egi s l at ur e wi t h t he 

admi ni st r at i on of  t he mandat or y cover age st at ut es and has t he 

r esponsi bi l i t y  of  ensur i ng t hat  t he i nsur ance pol i c i es i ssued i n 

Wi sconsi n compl y wi t h st at ut or y r egul at i ons.   Due t o t hi s 

l egi s l at i ve mandat e,  OCI  addr esses an unt ol d number  of  i nsur ance 

pol i c i es each year .    As a r esul t ,  OCI  has devel oped exper i ence,  

i nst i t ut i onal  qual i f i cat i ons,  and speci al i zed knowl edge i n t he 

ar ea of  mandat or y cover age,  gener al l y.   Thus,  i t  al so makes 

                                                 
14 Mer cyCar e br i ngs t o our  at t ent i on sever al  deci s i ons of  

t he cour t  of  appeal s whi ch coul d be r ead t o st at e t hat  an 
agency' s exper i ence i n admi ni st er i ng a " par t i cul ar  st at ut or y 
scheme"  i s suf f i c i ent  f or  af f or di ng t he agency gr eat  wei ght  
def er ence.   See,  e. g. ,  Bar r on El ec.  Co- op v.  Pub.  Ser v.  Com' m 
Wi s. ,  212 Wi s.  2d 752,  764,  569 N. W. 2d 726 ( Ct .  App.  1997) ;  Town 
of  Russel l  Vol unt eer  Fi r e Dept .  v.  LI RC,  223 Wi s.  2d 723,  733,  
589 N. W. 2d 445 ( Ct .  App.  1998) .   Our  concl usi on cl ar i f i es t hat  
gr eat  wei ght  def er ence i s not  war r ant ed mer el y because an agency 
has been char ged wi t h admi ni st er i ng a par t i cul ar  st at ut or y 
scheme when t he agency has not  i nt er pr et ed t he speci f i c  
st at ut or y l anguage at  i ssue.  

We ar e not  per suaded t hat  our  concl usi on i s i nconsi st ent  
wi t h t he cour t  of  appeal s '  deci s i ons c i t ed by Mer cyCar e.   I n 
Bar r on,  f or  i nst ance,  t he commi ssi on had i nt er pr et ed and appl i ed 
t he pr ovi s i ons of  t he st at ut e t o s i mi l ar  di sput es,  and on at  
l east  one occasi on,  t he commi ssi on had i nt er pr et ed t he exact  
st at ut or y l anguage t hat  was at  i ssue i n t he case.   212 Wi s.  2d 
at  766.   Fur t her ,  i n Town of  Russel l ,  t he Labor  and I ndust r y 
Revi ew Commi ssi on had vast  exper i ence det er mi ni ng whet her  an 
empl oyee was act i ng wi t hi n t he scope of  empl oyment  at  t he t i me 
of  an acci dent  and was t her ef or e ent i t l ed t o wor ker ' s 
compensat i on benef i t s.      
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l i t t l e sense t o accor d no def er ence at  al l  t o t he Commi ssi oner ' s 

i nt er pr et at i on of  t he st at ut or y l anguage at  i ssue her e.    

¶37 We concl ude t hat  due wei ght  def er ence may be war r ant ed 

when an agency has speci al i zed exper i ence wi t h t he i ssues 

r egul at ed by t he st at ut e,  but  has not  yet  i nt er pr et ed t he 

speci f i c  st at ut or y l anguage at  i ssue.   See,  e. g. ,  Wi s.  Dep' t  

Revenue v.  Menasha Cor p. ,  2008 WI  88,  ¶51,  311 Wi s.  2d 579,  754 

N. W. 2d 95.   We acknowl edge t hat  i n most  s i t uat i ons,  appl y i ng due 

wei ght  def er ence wi l l  l ead t o t he same r esul t  as woul d appl y i ng 

no def er ence at  al l .   " Under  bot h due wei ght  def er ence and no 

def er ence,  t he r evi ewi ng cour t  may adopt ,  wi t hout  r egar d f or  t he 

agency' s i nt er pr et at i on,  what  i t  v i ews as t he most  r easonabl e 

i nt er pr et at i on of  t he st at ut e. "   Raci ne Har l ey- Davi dson,  292 

Wi s.  2d 549,  ¶20.    

¶38 Appl y i ng t he above pr i nci pl es her e,  we obser ve t hat  

t he Commi ssi oner  has been char ged by t he l egi s l at ur e wi t h 

appr ovi ng gr oup di sabi l i t y  i nsur ance f or ms,  and t he Commi ssi oner  

may di sappr ove a f or m upon concl udi ng t hat  i t  v i ol at es a st at ut e 

or  i s ot her wi se cont r ar y t o l aw.   Wi s.  St at .  §§ 631. 20( 1) ;  

631. 20( 2) .   The Commi ssi oner  has subst ant i al  exper i ence 

i nt er pr et i ng mandat or y cover age pr ovi s i ons.   Never t hel ess,  t he 

Of f i ce of  t he Commi ssi oner  of  I nsur ance has never  speci f i cal l y  

i nt er pr et ed t he l anguage of  sub.  ( 7) ,  whi ch addr esses mat er ni t y 

cover age,  and i t  t her ef or e has not  devel oped t he exper t i se t hat  

pl aces i t  i n a bet t er  posi t i on t han t he cour t  t o make j udgment s 

r egar di ng t he i nt er pr et at i on of  t hi s st at ut e.   We concl ude t hat  
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due wei ght  def er ence i s war r ant ed, 15 and we wi l l  sust ai n t he 

Commi ssi oner ' s s t at ut or y i nt er pr et at i on i f  i t  i s  not  cont r ar y t o 

t he c l ear  meani ng of  t he st at ut e and no mor e r easonabl e 

i nt er pr et at i on exi st s.   We t ur n now t o t he st at ut e.       

I I I  

¶39 Wi sconsi n St at .  §§ 632. 71- 632. 899 r egul at e gr oup 

di sabi l i t y  i nsur ance cont r act s.   Sect i on 632. 895( 7)  set s f or t h 

speci f i c  r equi r ement s f or  mat er ni t y cover age.   We ar e asked t o 

det er mi ne whet her  Mer cyCar e' s 2002 Cont r act ,  whi ch excl udes 

" sur r ogat e mot her  ser vi ces, "  cont r avenes t he r equi r ement s of  

Wi s.  St at .  § 632. 895( 7) .    

                                                 
15  The concur r ence' s det er mi nat i on about  def er ence mi sses 

t he mar k.   I t  conf uses an i nconsi st ency i n t he i nt er pr et at i on of  
ambi guous pol i cy l anguage wi t h an i nconsi st ency i n t he 
i nt er pr et at i on of  t he st at ut e.   See concur r ence,  ¶¶86,  94- 95.    

The OCI  i nsur ance exami ner  who appr oved t he 2002 Cont r act  
t est i f i ed about  her  r easons f or  appr ovi ng t he excl usi on f or  
" sur r ogat e mot her  ser vi ces. "   She i nt er pr et ed t he excl usi on as 
addr essi ng t he expenses i ncur r ed by an i nsur ed t o pay f or  an 
uni nsur ed t hi r d par t y t o car r y a chi l d on t hat  i nsur ed' s behal f .   
See supr a,  ¶10,  n. 6.  

When t he Commi ss i oner  r evi ewed t he 2005 cont r act  as a par t  
of  t hi s l i t i gat i on,  he di d not  concl ude,  as t he concur r ence 
cont ends,  " t hat  t he 2002 cont r act  v i ol at ed § 632. 895( 7) . "   
Concur r ence,  ¶94.   Rat her ,  he det er mi ned t hat  t he undef i ned t er m 
" sur r ogat e mot her  ser vi ces"  i n t hat  cont r act  was ambi guous and 
t hat  i t  was Mer cyCar e' s appl i cat i on of  t he ambi guous t er m t hat  
v i ol at ed t he st at ut e.    

Al t hough t he r ecor d demonst r at es t hat  OCI  has not  
consi st ent l y i nt er pr et ed t he l anguage of  Mer cyCar e' s 2002 
cont r act ,  t her e i s no evi dence of  i nconsi s t ency i n OCI ' s  
i nt er pr et at i on of  t he st at ut e.   Thus,  t her e i s no basi s f or  t he 
de novo r evi ew under t aken by t he concur r ence.    
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¶40 We begi n our  exami nat i on of  t he st at ut e by set t i ng 

f or t h t he r el evant  st at ut or y and l egi s l at i ve hi s t or y.   Next ,  we 

t ur n t o t he Commi ssi oner ' s i nt er pr et at i on of  t he st at ut e t o 

det er mi ne whet her  i t  i s  r easonabl e.   Fi nal l y,  we exami ne ot her  

i nt er pr et at i ons t o det er mi ne whet her  t hey ar e mor e r easonabl e 

t han t he i nt er pr et at i on advanced by t he Commi ssi oner .  

¶41 Wi sconsi n St at .  Ch.  632 cont ai ns pr ovi s i ons appl y i ng 

t o speci f i c  t ypes of  i nsur ance cont r act s.   Wi sconsi n St at .  

§ 632. 895 set s f or t h var i ous mandat or y cover ages i n gr oup 

di sabi l i t y  i nsur ance pol i c i es.   Wi sconsi n St at .  § 632. 895( 7) ,  

whi ch r egul at es mat er ni t y cover age,  pr ovi des as f ol l ows:  

Ever y gr oup di sabi l i t y  i nsur ance pol i cy whi ch pr ovi des 
mat er ni t y cover age shal l  pr ovi de mat er ni t y cover age 
f or  al l  per sons cover ed under  t he pol i cy.   Cover age 
r equi r ed under  t hi s subsect i on may not  be subj ect  t o 
excl usi ons or  l i mi t at i ons whi ch ar e not  appl i ed t o 
ot her  mat er ni t y cover age under  t he pol i cy. 16 

¶42 The par t i es and t he Commi ssi oner  agr ee t hat  t he f i r st  

sent ence of  t he st at ut e pr ohi bi t s an i nsur er  f r om sel ect i vel y 

of f er i ng mat er ni t y cover age t o some i nsur eds but  not  t o ot her s.   

Rat her ,  t he f i r st  sent ence r equi r es an i nsur er  t hat  deci des t o 

of f er  mat er ni t y cover age t o anyone under  t he pol i cy t o of f er  

t hat  cover age t o al l  per sons under  t he pol i cy.   The par t i es 

agr ee t hat  t he mandat e of  t he f i r st  sent ence i s ver y br oad.       

                                                 
16 The sur r oundi ng subsect i ons r egul at e ot her  aspect s of  

gr oup di sabi l i t y  i nsur ance cover age i ncl udi ng home car e,  ski l l ed 
nur si ng car e,  k i dney di sease t r eat ment ,  cover age of  newbor n 
i nf ant s,  cover age of  gr andchi l dr en,  equi pment  and suppl i es f or  
t r eat ment  of  di abet es,  cover age f or  mammogr ams,  dr ugs f or  
t r eat ment  of  HI V i nf ect i on,  and l ead poi soni ng scr eeni ng.   
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¶43 The par t i es '  di sput e cent er s ar ound t he meani ng of  t he 

second sent ence:  " Cover age r equi r ed under  t hi s  subsect i on may 

not  be subj ect  t o excl usi ons or  l i mi t at i ons whi ch ar e not  

appl i ed t o ot her  mat er ni t y cover age under  t he pol i cy. "   Fr om 

t hat  sent ence,  i t  i s  c l ear  t hat  an i nsur er  may excl ude or  l i mi t  

some aspect s of  mat er ni t y cover age.   However ,  no mat er ni t y  

cover age may " be subj ect  t o excl usi ons or  l i mi t at i ons whi ch ar e 

not  appl i ed t o ot her  mat er ni t y cover age under  t he pol i cy. "  

¶44 Whet her  t hi s sent ence per mi t s t he excl usi on of  al l  

mat er ni t y ser vi ces t o a subgr oup of  i nsur eds based on t he f act  

t hat  t he i nsur ed i s ser vi ng as a sur r ogat e mot her  i s not  r eadi l y  

appar ent  f r om t he t ext .   As t he Commi ssi oner  opi ned,  i t  i s  

l i kel y t hat  t he cur r ent  under st andi ng of  sur r ogacy was not  a 

f act ual  s i t uat i on cont empl at ed by t he l egi s l at ur e when i t  passed 

t he r el evant  st at ut or y l anguage i n 1981 and 1985. 17  I ndeed,  

                                                 
17 The gr avamen of  t he concur r ence' s st at ut or y 

i nt er pr et at i on i s i l l usor y.   I t  r el i es on a voi d i n t he 
l egi s l at i ve debat e.   The concur r ence asser t s t hat  t he 
l egi s l at ur e' s f ai l ur e t o di scuss t he " compl i cat ed soci al  
quest i on"  of  sur r ogacy when enact i ng Wi s.  St at .  § 632. 895( 7)  i s 
an i ndi cat i on t hat  t he l egi s l at ur e di d not  i nt end t he st at ut e t o 
be appl i ed t o women act i ng as gest at i onal  car r i er s.   
Concur r ence,  ¶102.    

Fai l ur e t o di scuss an i ssue cannot  be r egar ded as a 
posi t i ve i ndi cat i on of  what  t he l egi s l at ur e i nt ended.   I t  i s  f ar  
mor e l i kel y t hat  t he l egi s l at ur e di d not  di scuss sur r ogacy and 
gest at i onal  car r i er s because t hose i ssues wer e not  cont empl at ed 
by t he l egi s l at ur e when t he st at ut e was enact ed i n 1981 and 
amended i n 1985.  
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cases f r om t he ear l y 1980s demonst r at e t hat  t he t er m " sur r ogat e 

mot her "  was used at  t hat  t i me t o r ef er  t o a woman who was a 

car egi ver  f or  anot her  woman' s chi l d. 18    

¶45 Subsect i on ( 7)  was or i gi nal l y added t o t he mandat or y 

cover age st at ut e i n 1981.   I t  ext ended mat er ni t y cover age t o 

dependent  chi l dr en onl y:  

                                                                                                                                                             
I t  was not  unt i l  t he 1988 case,  I n r e Baby M,  537 A. 2d 1227 

( N. J.  1988) ,  t hat  t he pol i t i cal  t al e of  sur r ogacy at t r act ed 
medi a at t ent i on and " l ef t  i t s  mar k on Amer i can l aw. "   El i zabet h 
S.  Scot t ,  Sur r ogacy and t he Pol i t i cs of  Commodi f i cat i on,  72 Law 
& Cont emp.  Pr obs.  109,  109 ( Summer  2009) .   I n Baby M,  t he bi r t h 
mot her  ent er ed i nt o a cont r act  t o concei ve and bear  a chi l d t hat  
woul d be r ai sed by anot her  coupl e.   The chi l d was concei ved 
t hr ough ar t i f i c i al  i nsemi nat i on usi ng t he bi r t h mot her ' s ovum 
and t he i nt ended f at her ' s sper m.   " I t  was t hr ough t he l ens of  
Baby M t hat  t hi s i nnovat i ve use of  r epr oduct i ve t echnol ogy was 
f i r st  scr ut i ni zed as an i ssue of  soci al ,  pol i t i cal ,  and l egal  
i nt er est . "   I d.  

Cour t s ar e r out i nel y r equi r ed t o i nt er pr et  t he meani ng of  
st at ut or y l anguage and appl y  i t  t o " compl i cat ed soci al  
quest i ons"  i nvol v i ng t echnol ogy t hat  was not  cont empl at ed when a 
st at ut e was enact ed.   See,  e. g. ,  Schi l l  v .  Wi s.  Rapi ds Sch.  
Di st . ,  2010 WI  86,  ¶4,  ___ Wi s.  2d __,  __ N. W. 2d __ ( di scussi ng 
how t he publ i c r ecor ds l aw shoul d be appl i ed t o emai l ,  a 
t echnol ogy not  cont empl at ed when t he l egi s l at ur e enact ed t he 
l aw) .   The quest i on i s,  and shoul d be,  how t he wor ds of  a 
st at ut e appl y t o a new f act ual  s i t uat i on.   I f  t he l egi s l at ur e 
di sagr ees wi t h our  i nt er pr et at i on,  i t  i s  f r ee t o debat e t he 
i ssue and pass l egi s l at i on amendi ng t he st at ut e.  

18 See Est at e of  Hoi er  v.  Knapp,  No.  81- 1341,  s l i p op.  at  2 
( Wi s.  Ct .   App. ,  Apr .  27,  1982)  ( " [ T] he decedent  was and woul d 
have cont i nued t o be a sur r ogat e mot her  t o her  mi nor  br ot her s 
and si st er  because of  t he mot her ' s i l l ness and subsequent  
deat h" ) ;  K. S. R.  v.  A. L. R. ,  No.  81- 1292,  s l i p op.  ( Wi s.  Ct .  App. ,  
June 18,  1982) .   Por t i ons of  t he Wi sconsi n st at ut es al so r ef l ect  
t hi s under st andi ng of  t he t er m " sur r ogat e. "   See,  e. g. ,  Wi s.  
St at .  § 115. 792( 1) ( a) 2 ( " For  a chi l d who i s a war d of  t he st at e,  
a j udge over seei ng t he chi l d' s car e may appoi nt  a sur r ogat e f or  
t he chi l d' s par ent s .  .  .  . " ) .    
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Ever y gr oup di sabi l i t y  pol i cy whi ch pr ovi des cover age 
of  dependent  chi l dr en and mat er ni t y cover age f or  any 
i ndi v i dual  shal l  pr ovi de mat er ni t y cover age f or  
dependent  chi l dr en.   Cover age r equi r ed under  t hi s 
subsect i on may not  be subj ect  t o excl usi ons or  
l i mi t at i ons whi ch ar e not  appl i ed t o ot her  mat er ni t y 
cover age under  t he pol i cy.   

The Legi s l at i ve Ref er ence Bur eau expl ai ned t hat  " [ m] at er ni t y 

cover age f or  dependent  chi l dr en may not  be subj ect  t o excl usi ons 

or  l i mi t at i ons whi ch ar e not  appl i ed t o ot her  mat er ni t y cover age 

under  t he pol i cy. "    

¶46 The scope of  sub.  ( 7)  was br oadened by 1985 Wi sconsi n 

Act  56,  t he Abor t i on Pr event i on and Fami l y Responsi bi l i t y  Act  of  

1985.   Thi s act  was dr af t ed by t he Legi s l at i ve Counci l  Speci al  

Commi t t ee on Pr egnancy Opt i ons.   Among ot her  i nst r uct i ons,  t he 

commi t t ee had been speci f i cal l y  di r ect ed t o " make avai l abl e 

heal t h i nsur ance cover age f or  chi l dbi r t h i n al l  i nst ances. "   

Wi sconsi n Legi s l at i ve Counci l  Repor t  No.  16 t o t he 1985 

Legi s l at ur e,  Legi s l at i on on Pr egnancy Opt i ons,  Oct .  7,  1985,  at  

5.    

¶47 1985 Wi sconsi n Act  56 amended t he f i r st  sent ence t o 

r ead:  " Ever y gr oup di sabi l i t y  i nsur ance pol i cy whi ch pr ovi des 

mat er ni t y cover age shal l  pr ovi de mat er ni t y cover age f or  al l  

per sons cover ed under  t he pol i cy. "   Thus,  t he act  expanded t he 

r each of  sub.  ( 7)  f r om dependent  chi l dr en t o " al l  per sons 

cover ed under  t he pol i cy. "   The act  di d not  amend t he second 

sent ence of  sub.  ( 7) .   Thus,  mat er ni t y cover age f or  " al l  per sons 

cover ed under  t he pol i cy"  coul d not  " be subj ect  t o excl usi ons or  

l i mi t at i ons whi ch ar e not  appl i ed t o ot her  mat er ni t y cover age 

under  t he pol i cy. "    
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¶48 I n a memo t o t he Joi nt  Commi t t ee on Fi nance,  t he 

Di r ect or  of  t he Legi s l at i ve Fi scal  Bur eau expl ai ned t hat  under  

t he pr evi ous enact ment ,  " [ m] at er ni t y cover age [ was]  not  

speci f i cal l y r equi r ed f or  per sons ot her  t han dependent  

chi l dr en. "   However ,  t he 1985 changes " woul d r equi r e t hat ,  i f  

mat er ni t y cover age i s pr ovi ded under  t he pol i cy,  al l  per sons who 

ar e gener al l y cover ed under  t he pol i cy must  r ecei ve mat er ni t y 

cover age. "   The f i scal  not e accompanyi ng t he act  expl ai ned t hat  

t he amendment s r equi r ed " ever y gr oup di sabi l i t y  i nsur ance pol i cy  

whi ch pr ovi des mat er ni t y cover age t o any i ndi v i dual  t o pr ovi de 

t he same l evel  t o al l  per sons cover ed under  t he pol i cy. "    

¶49 I n i nt er pr et i ng t he st at ut e,  t he Commi ssi oner  

r ecogni zed t hat  t he second sent ence of  sub.  ( 7)  per mi t s some 

excl usi ons and l i mi t at i ons.   However ,  he al so r ecogni zed t hat  

t he excl usi on wr i t t en by Mer cyCar e at t empt s t o excl ude cover age 

of  gener al l y cover ed mat er ni t y ser vi ces avai l abl e t o ot her  

i nsur eds on t he sol e basi s t hat  an i nsur ed i s a sur r ogat e 

mot her .   The quest i on was whet her  an excl usi on of  gener al l y 

cover ed mat er ni t y ser vi ces t o t hose i nsur eds act i ng as sur r ogat e 

mot her s cont r avenes t he st at ut e.    

¶50 The Commi ssi oner  quot ed t he def i ni t i on of  " excl usi on"  

f r om a Wi sconsi n case t hat  was cont empor ar y t o t he dr af t i ng of  

t he st at ut e:  " An excl usi on,  i n i nsur ance par l ance,  ser ves t he 

pur pose of  t aki ng out  per sons or  event s ot her wi se i ncl uded 

wi t hi n t he def i ned scope of  cover age. "   Bor t z v.  Mer r i mac Mut .  

I ns.  Co. ,  92 Wi s.  2d 865,  871,  286 N. W. 2d 16 ( Ct .  App.  1979) .   

Al t hough an excl usi on t ypi cal l y t akes out  " per sons or  event s, "  
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t he Commi ssi oner  det er mi ned t hat  t he f i r st  sent ence of  sub.  ( 7)  

pr ohi bi t s t he " t aki ng out  of  per sons who r ecei ve mat er ni t y 

cover age. "   ( Emphasi s added. )  

¶51 Thus,  t he Commi ssi oner  concl uded t hat  al t hough an 

i nsur er  may excl ude or  l i mi t  " cer t ai n ser vi ces"  as l ong as i t  

does so uni f or ml y,  t he i nsur er  " may not  di scr i mi nat e agai nst  a 

subgr oup of  i nsur eds. "   Accor di ngl y,  an i nsur er  may make 

speci f i c  pr ocedur es——such as i n v i t r o f er t i l i zat i on,  el ect i ve 

abor t i on,  and amni ocent esi s or  chor i oni c v i l l i  sampl i ng sol el y  

f or  sex det er mi nat i on——non- cover ed benef i t s under  t he pol i cy.   

The i nsur er  may excl ude t hese pr ocedur es f or  al l  i nsur eds.   

However ,  t he Commi ssi oner  concl uded t hat  i t  coul d not  excl ude 

ser vi ces t hat  ar e gener al l y cover ed under  t he pol i cy——such as 

i npat i ent  hospi t al  car e and pr e-  and post - nat al  car e——f or  a 

speci f i c  subgr oup of  i nsur eds,  sur r ogat e mot her s,  based sol el y 

on t he i nsur ed' s r easons f or  becomi ng pr egnant  or  t he met hod 

used t o achi eve pr egnancy.    

¶52 Mer cyCar e asser t s t hat  t he Commi ssi oner ' s 

i nt er pr et at i on of  t he st at ut e i s unr easonabl e because i t  

conf l i c t s wi t h t he l anguage of  sub.  ( 7) ,  whi ch per mi t s some 

excl usi ons.   Ther ef or e,  Mer cyCar e cont ends t hat  t he unambi guous 

st at ut or y l anguage per mi t s i t  t o excl ude not  onl y speci f i c  

ser vi ces,  but  speci f i c  subgr oups of  i nsur eds as wel l .      

¶53 The meani ng of  t he st at ut e and i t s appl i cat i on t o t he 

t ype of  excl usi on pr esent ed her e ar e not  r eadi l y appar ent  f r om 

t he st at ut or y t ext .   Ther ef or e,  appl y i ng t he st andar d f or  due 

wei ght  def er ence,  we cannot  concl ude t hat  t he Commi ssi oner ' s 
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i nt er pr et at i on i s cont r ar y t o t he c l ear  meani ng of  t he st at ut e.   

See,  supr a,  ¶38.    

¶54 Fur t her ,  t he Commi ssi oner ' s i nt er pr et at i on i s 

r easonabl e because i t  r econci l es t he br oad mandat e of  t he f i r st  

sent ence,  whi ch r equi r es t hat  cover age be gr ant ed t o al l  member s 

of  a gr oup,  and t he second sent ence,  whi ch al l ows excl usi ons 

under  cer t ai n c i r cumst ances.   The Commi ssi oner ' s i nt er pr et at i on 

i s al so consi st ent  wi t h t he l egi s l at i ve hi st or y,  whi ch expl ai ns 

t hat  " ever y gr oup di sabi l i t y  i nsur ance pol i cy"  must  " pr ovi de t he 

same l evel  t o al l  per sons cover ed under  t he pol i cy. "     

¶55 Gi vi ng due wei ght  def er ence t o t he Commi ssi oner ' s 

i nt er pr et at i on,  we wi l l  never t hel ess decl i ne t o adopt  t he 

Commi ssi oner ' s i nt er pr et at i on i f  t her e i s anot her ,  mor e 

r easonabl e i nt er pr et at i on of  t he st at ut e.   Mer cyCar e asser t s 

t hat  " t he st at ut e was enact ed t o end di scr i mi nat i on based on t he 

i nsur ed' s st at us as a member ,  spouse or  chi l d,  not  t o end al l  

di scr i mi nat i on. "    I t  advances t hat  t he second sent ence r equi r es 

onl y t hat  any excl usi on i n i t s pol i cy be appl i ed uni f or ml y.   

Mer cyCar e cont ends t hat  t hi s i nt er pr et at i on of  t he st at ut e i s 

mor e r easonabl e.      

¶56 The cr ux of  Mer cyCar e' s ar gument  i s t hat  " t he st at ut e 

al l ows an excl usi on t o t ake out  a per son ot her wi se i ncl uded,  as 

l ong as under  t he same ci r cumst ances al l  per sons ot her wi se 

i ncl uded woul d al so be t aken out . "   Thus,  i t  asser t s,  t he 

st at ut e " al l ows cover age t o be excl uded f or  an i nsur ed who 

chooses t o become a sur r ogat e mot her  as l ong as t he excl usi on 

appl i es equal l y and uni f or ml y t o al l  i nsur eds who chose t o 
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become sur r ogat e mot her s,  i . e.  a gr oup member ,  a gr oup member ' s  

spouse,  or  a gr oup member ' s dependent  chi l d. "  

¶57 Mer cyCar e' s i nt er pr et at i on suf f er s f r om some 

i nf i r mi t i es.   I ni t i al l y ,  we obser ve t hat  i t  does not  f i nd di r ect  

suppor t  i n t he t ext  of  t he st at ut e.   The st at ut e does not  st at e 

t hat  i t  per mi t s an excl usi on t hat  di scr i mi nat es among subgr oups 

as l ong as i t  appl i es uni f or ml y t o gr oup member s,  spouses,  and 

dependent  chi l dr en.   Rat her ,  i t  s t at es t hat  t he cover age f or  

" al l  per sons cover ed under  t he pol i cy .  .  .  may not  be subj ect  

t o excl usi ons or  l i mi t at i ons whi ch ar e not  appl i ed t o ot her  

mat er ni t y cover age under  t he pol i cy. "  

¶58 A second pr obl em wi t h Mer cyCar e' s i nt er pr et at i on i s 

t hat  i t  woul d pr oduce unr easonabl e r esul t s.   Taken t o i t s 

l ogi cal  concl usi on,  Mer cyCar e' s i nt er pr et at i on woul d per mi t  an 

i nsur er  t o di scr i mi nat e agai nst  any number  of  subgr oups of  

i nsur eds,  as l ong as t he di scr i mi nat i on was " uni f or m. "   For  

exampl e,  at  or al  ar gument ,  Mer cyCar e suggest ed t hat  i t  woul d be 

per mi t t ed t o excl ude an i nsur ed' s f our t h pr egnancy——or  even a 

second pr egnancy——as l ong as t hat  excl usi on was appl i ed t o al l  

pol i c i es uni f or ml y. 19  Such a r esul t  woul d under cut  t he br oad 

mandat e of  t he f i r st  sent ence and i s not  r easonabl e.  
                                                 

19 At  or al  ar gument ,  t he f ol l owi ng exchange occur r ed bet ween 
t he cour t  and counsel  f or  Mer cyCar e:  

Q:  Under  t hat  second sent ence,  coul d Mer cyCar e say we 
ar e pr ovi di ng cover age f or  pr egnanci es one t hr ough 
t hr ee,  but  any of  you women who get  pr egnant  wi t h 
number  f our ,  you' r e on your  own?  .  .  .   

A:  Yes,  I  t hi nk t hey coul d.  
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¶59 The concur r ence al so of f er s an i nt er pr et at i on of  t he 

st at ut e.   I t  concl udes t hat  Wi s.  St at .  § 632. 895( 7)  per mi t s an 

i nsur er  t o excl ude mat er ni t y cover age f or  " gest at i onal  car r i er  

ser vi ces. "   Concur r ence,  ¶83.   I t  expl ai ns t hat  i t  r eaches t hi s 

concl usi on because mat er ni t y car e f or  a gest at i onal  car r i er  i s  a 

" cont r act  expense"  t hat  i nur es t o t he benef i t  of  a t hi r d par t y.   

I d. ,  ¶100.         

¶60 Ther e ar e t hr ee pr obl ems wi t h t he concur r ence' s 

i nt er pr et at i on.   Fi r st ,  t he concept s of  gest at i onal  car r i er s and 

cont r act  expenses ar e not  f ound i n t he l anguage of  t he st at ut e.   

The concur r ence car ves out  an except i on t hat  i s not  suppor t ed by 

t he st at ut e' s t ext .    

¶61 Second,  al t hough t he concur r ence' s anal ysi s i s based 

on t he exi st ence of  a cont r act ,  i t  r el i es on a def i ni t i on of  

                                                                                                                                                             
Q:  Why? 

A:  Because t hat  excl usi on woul d appl y uni f or ml y t o 
ever y s i ngl e per son under  t he pol i cy.   Any dependent ,  
any spouse,  or  any cover ed empl oyee woul d know goi ng 
i n t hat  i f  t hey got  pr egnant  a f our t h t i me,  t hat  
cover age woul d be excl uded.   

Lat er ,  counsel  was asked t o c l ar i f y Mer cyCar e' s posi t i on on 
uni f or mi t y:  

Q:  I f  you say t hat  t he second sent ence aut hor i zes 
excl usi ons and t he t est  i s  uni f or mi t y,  i t  coul d r eal l y 
be t he second chi l d.  .  .  .  Coul d i t  say t o unmar r i ed 
mot her s?  

A:  I  don' t  t hi nk i t  coul d say f or  unmar r i ed mot her s,  
wel l ,  I  don' t  t hi nk t her e' s anyt hi ng necessar i l y  i n 
t he l anguage of  t hi s st at ut e t hat  pr ovi des i t  but  I  do 
bel i eve i t  woul d r un af oul  of  [ ot her  di scr i mi nat i on 
l aws] .   



No.  2008AP2937   

 

28 
 

" gest at i onal  car r i er "  t hat  makes no r ef er ence t o t he exi st ence 

of  a cont r act .   The concur r ence expl ai ns t hat  a gest at i onal  

car r i er  i s  a woman who " r ecei ves a t r ansf er  of  an embr yo cr eat ed 

by ovum and sper m"  and who has no genet i c r el at i onshi p wi t h t he 

baby she car r i es.   I d. ,  ¶83 n. 2.   Not hi ng i n t he def i ni t i on of  

" gest at i onal  car r i er s"  r est r i ct s t he t er m' s use t o a cont r act  

s i t uat i on wher e t he gest at i onal  car r i er  i nt ends t hat  t he baby 

wi l l  be r ai sed by ot her  par ent s.   See i d.    

¶62 Thi r d,  t he concur r ence' s i nt er pr et at i on,  based on a 

cont r act  anal ysi s,  r ai ses mor e quest i ons t han i t  answer s.   I t  i s  

not  ent i r el y c l ear  how i t s i nt er pr et at i on of  t he st at ut e woul d 

be appl i ed.   What  i s c l ear ,  however ,  i s  t hat  t he exi st ence of  

cont r act  expenses——t he r at i onal e adopt ed by t he concur r ence——

does not  appear  t o y i el d a pr edi ct abl e r esul t .    

¶63 I magi ne,  f or  i nst ance,  a s i t uat i on wher e an i nsur ed i s 

i mpr egnat ed vi a embr yo t r ansf er  and shar es no genet i c mat er i al  

wi t h t he chi l d she car r i es.   Coul d t he i nsur er  excl ude mat er ni t y 

cover age f or  t hat  i nsur ed,  even i f  t her e was no cont r act  and t he 

i nsur ed became pr egnant  wi t h t he expr ess pur pose of  par ent i ng 

t he chi l d?  Under  t he concur r ence' s i nt er pr et at i on,  t he answer  

woul d appear  t o be yes——t he i nsur ed i s a gest at i onal  car r i er  and 

can be excl uded.     

¶64 Al t er nat i vel y,  i magi ne t he f act  s i t uat i on i n I n r e 

Baby M,  537 A. 2d 1227 ( N. J.  1988) ,  t he case t hat  r ai sed nat i onal  

awar eness of  t he soci al  and l egal  i ssues i nvol ved wi t h 

sur r ogacy.   See supr a,  ¶44 n. 17.   Ther e,  t he bi r t h mot her  

suppl i ed t he ovum and car r i ed t he baby t o t er m,  but  her  pur pose 
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i n becomi ng pr egnant  was t o f ul f i l l  a cont r act  wi t h t hi r d 

par t i es who i nt ended t o r ai se t he baby.   Coul d an i nsur er  have 

excl uded cover age f or  t he del i ver y of  Baby M?  Under  t he 

concur r ence' s i nt er pr et at i on,  t he answer  appear s t o be no.   

Despi t e t he exi st ence of  a cont r act ,  Baby M' s bi r t h mot her  was 

not  a gest at i onal  car r i er  because she was genet i cal l y r el at ed t o 

t he chi l d she car r i ed.  

¶65 The quest i ons r ai sed by t he concur r ence' s 

i nt er pr et at i on ar e endl ess.   I s t he basi s of  t he concur r ence' s 

r at i onal e r eal l y  t he exi st ence of  a cont r act ,  or  i s  i t  st at us as 

a gest at i onal  car r i er ,  i nt ent  t o par ent ,  or  al l  t hr ee?  How 

woul d t he concur r ence' s i nt er pr et at i on af f ect  i ndependent  

adopt i ons,  wher e t her e i s of t en a cont r act  pr ovi di ng t hat  t he 

adopt i ve par ent s  wi l l  pay f or  t he bi r t h mot her ' s mat er ni t y 

expenses?  See Audr a Behne,  Bal anci ng t he Adopt i on Tr i angl e,  15 

I n Pub.  I nt er est  49,  79 ( 1996- 1997)  ( " [ U] sual l y t he adopt i ve 

par ent s pay t he bi r t h mot her ' s mat er ni t y expenses and l egal  

f ees. " ) .   Who woul d pay f or  t he mat er ni t y cover age i f  t he 

par t i es cont est ed t he r i ght s and obl i gat i ons of  par ent age af t er  

t he chi l d was bor n?  What  woul d happen i f  a gest at i onal  

sur r ogat e deci ded mi d- pr egnancy t o par ent  t he chi l d,  or  i f  t he 

i nt ended par ent s deci ded t o di vor ce and r ef used t o accept  t he 
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chi l d?  What  woul d happen i f  a cour t  concl uded t hat  t he 

sur r ogacy cont r act  was unenf or ceabl e?20   

¶66 The concur r ence' s i nt er pr et at i on wr i t es l anguage i nt o 

t he st at ut e,  r el i es on a def i ni t i on of  gest at i onal  car r i er  t hat  

i s  not  consi st ent  wi t h t he cont r act - based r at i onal e i t  advances,  

and woul d l ead t o unpr edi ct abl e r esul t s.   Ther ef or e,  i t  i s  not  a 

r easonabl e i nt er pr et at i on of  t he st at ut e.    

¶67 Havi ng concl uded t hat  t he Commi ssi oner ' s 

i nt er pr et at i on i s r easonabl e and i s not  cont r ar y t o t he c l ear  

meani ng of  t he st at ut e,  we det er mi ne t hat  t he i nt er pr et at i ons 

advanced by Mer cyCar e and t he concur r ence ar e not  mor e 

r easonabl e t han t he i nt er pr et at i on advanced by t he Commi ssi oner .   

Fur t her ,  no mor e r easonabl e i nt er pr et at i on exi st s.   Thus,  we 

af f i r m t he Commi ssi oner ' s i nt er pr et at i on of  Wi s.  St at .  

§ 632. 895( 7) .    

¶68 We concl ude t hat  t he st at ut e per mi t s an i nsur er  t o 

excl ude or  l i mi t  cer t ai n ser vi ces and pr ocedur es,  as l ong as t he 

excl usi on or  l i mi t at i on appl i es t o al l  pol i c i es.   However ,  an 

i nsur er  may not  make r out i ne mat er ni t y ser vi ces t hat  ar e 

gener al l y cover ed under  t he pol i cy unavai l abl e t o a speci f i c  

                                                 
20 Wi sconsi n St at .  § 69. 14( 1) ( h)  pr ovi des t hat  when a chi l d 

i s bor n t o a sur r ogat e mot her ,  t he chi l d' s bi r t h cer t i f i cat e 
shal l  l i s t  i nf or mat i on about  t he sur r ogat e mot her ,  and 
i nf or mat i on about  t he f at her  shal l  be omi t t ed.   I f  a cour t  
det er mi nes par ent al  r i ght s,  a new bi r t h cer t i f i cat e wi l l  be 
i ssued.   The s t at ut es do not  di st i ngui sh bet ween t r adi t i onal  
sur r ogacy ar r angement s and gest at i onal  sur r ogacy ar r angement s.   
Nei t her  t he st at ut es nor  our  case l aw pr ovi des speci f i c  gui dance 
about  how a det er mi nat i on of  par ent al  r i ght s woul d be made under  
t hese ci r cumst ances.    
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subgr oup of  i nsur eds,  sur r ogat e mot her s,  based sol el y on t he 

i nsur ed' s r easons f or  becomi ng pr egnant  or  t he met hod used t o 

achi eve pr egnancy.   Accor di ngl y,  Mer cyCar e' s at t empt  t o excl ude 

sur r ogat e mot her s f r om cover age under  i t s 2002 Cont r act  

cont r avenes Wi s.  St at .  § 632. 895( 7) ,  and Mer cyCar e wr ongf ul l y 

deni ed mat er ni t y cover age t o J. M.  and C. S.    

I V 

¶69 Havi ng det er mi ned t hat  t he st at ut e does not  per mi t  

Mer cyCar e t o excl ude mat er ni t y ser vi ces on t he basi s of  an 

i nsur ed' s r ol e as a sur r ogat e mot her ,  i t  f ol l ows t hat  t he 

Commi ssi oner  appr opr i at el y di sappr oved t he sur r ogacy pr ovi s i on 

i n t he 2005 Cont r act  as cont r ar y t o § 632. 895( 7) .   The 

Commi ssi oner  al so of f er ed an addi t i onal  r eason f or  di sappr ovi ng 

t he pr ovi s i on——t hat  i t  i s  mi sl eadi ng because i t  i s  t oo 

r est r i ct ed t o achi eve t he pur poses f or  whi ch t he pol i cy i s sol d.   

Thi s r eason al so suppor t s our  concl usi on t hat  t he Commi ssi oner  

appr opr i at el y di sappr oved t he sur r ogacy pr ovi s i on i n t he 2005 

Cont r act .    

¶70 Under  Wi s.  St at .  § 631. 20( 1) ,  Mer cyCar e was r equi r ed 

t o f i l e i t s 2005 Cont r act  wi t h t he Commi ssi oner  f or  appr oval .   

Sect i on 631. 20( 2)  pr ovi des t hat  t he Commi ssi oner  may di sappr ove 

a f or m i f  i t  makes one of  sever al  f i ndi ngs.   Di sappr oval  i s 

aut hor i zed i f  t he Commi ssi oner  f i nds t hat  t he f or m " vi ol at es a 

st at ut e or  a r ul e pr omul gat ed by t he commi ssi oner ,  or  i s  

ot her wi se cont r ar y t o l aw. "   Wi s.  St at .  § 631. 20( 2) ( d) .   

Di sappr oval  i s  al so aut hor i zed i f  t he Commi ssi oner  f i nds:  
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That  i t  i s  i nequi t abl e,  unf ai r l y di scr i mi nat or y,  
mi sl eadi ng,  decept i ve,  obscur e or  encour ages 
mi sr epr esent at i on,  i ncl udi ng cases wher e t he f or m:  

1.  I s mi sl eadi ng because i t s benef i t s ar e t oo 
r est r i ct ed t o ser ve t he pur poses f or  whi ch t he pol i cy 
i s sol d.    

Wi s.  St at .  § 631. 20( 2) ( a) .  

¶71 The 2005 Cont r act  excl udes " [ t ] r eat ment ,  ser vi ces,  or  

suppl i es f or  a sur r ogat e mot her  or  any pr egnancy r esul t i ng f r om 

your  ser vi ce as a sur r ogat e mot her . "   Unl i ke t he 2002 Cont r act ,  

i t  def i nes t he t er m " sur r ogat e mot her "  as f ol l ows:  

Sur r ogat e mot her  means a woman who,  t hr ough i n v i t r o 
f er t i l i zat i on or  any ot her  means of  f er t i l i zat i on,  
gi ves bi r t h t o a chi l d whi ch she may or  may not  have a 
genet i c r el at i onshi p t o,  or  an i ndi v i dual  who pr ovi des 
a ut er us f or  t he gest at i on of  a f er t i l i zed ovum 
obt ai ned f r om a donor  when t he chi l d wi l l  be par ent ed 
by someone ot her  t han t he woman who gi ves bi r t h.    

¶72 The Commi ssi oner  concl uded t hat  t hi s def i ni t i on was 

mi sl eadi ng because i t s benef i t s ar e t oo r est r i ct ed t o achi eve 

t he pur poses f or  whi ch t he pol i cy was sol d.   Al t hough Mer cyCar e 

asser t ed t he def i ni t i on was meant  t o encompass expenses i ncur r ed 

by women who pr of i t ed by car r y i ng a chi l d f or  anot her  par ent  t o 

r ai se,  t he Commi ssi oner  concl uded t hat  t her e i s not hi ng i n t he 

2005 def i ni t i on of  sur r ogat e mot her  t hat  l i mi t s t he excl usi on t o 

t hose si t uat i ons.   Rat her ,  asi de f r om bei ng cont r ar y t o t he 

st at ut or y mandat e,  Mer cyCar e' s def i ni t i on was over l y br oad and 

woul d have t he uni nt ended ef f ect  of  excl udi ng cover age f or  some 

i nsur eds t hat  Mer cyCar e may not  have i nt ended t o excl ude.   As a 

r esul t ,  Mer cyCar e woul d have " br oad di scr et i on i n appl y i ng i t s  
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excl usi on t o any number  of  women based sol el y on how or  why t hey 

ar e pr egnant . "    

¶73 Mer cyCar e now asser t s t hat  t he Commi ssi oner  er r ed i n 

di sappr ovi ng t he 2005 Cont r act  because an OCI  i nsur ance exami ner  

t est i f i ed at  deposi t i on t hat  i f  t he excl usi on di d not  cont r avene 

t he st at ut e,  she ot her wi se di d not  have " any obj ect i on t o t he 

def i ni t i on of  sur r ogat e mot her  i n t he 2005 cer t i f i cat e. "   

Mer cyCar e expl ai ns t hat  t he Commi ssi oner  i gnor ed t hi s t est i mony,  

and hi s deci s i on i s t her ef or e not  suppor t ed by subst ant i al  

evi dence i n t he r ecor d.   However ,  t he i nt er pr et at i on of  a 

def i ni t i on i n an i nsur ance pol i cy i s a quest i on of  l aw.   Thus,  

nei t her  t he Commi ssi oner  nor  t hi s cour t  i s  bound by t he l egal  

concl usi on of  any wi t ness.  

¶74 Mer cyCar e' s def i ni t i on of  " sur r ogat e mot her "  appear s 

t o encompass t wo di f f er ent  t ypes of  i nsur eds:  ( 1)  an i nsur ed who 

t hr ough i n v i t r o or  any ot her  means of  f er t i l i zat i on gi ves bi r t h 

t o a chi l d,  r egar dl ess of  whet her  she has a genet i c r el at i onshi p 

wi t h t hat  chi l d;  and ( 2)  an i nsur ed who pr ovi des a ut er us f or  

t he gest at i on of  a f er t i l i zed ovum obt ai ned f r om a donor  when 

t he chi l d wi l l  be par ent ed by someone ot her  t han t he i nsur ed.    

¶75 The f i r st  cat egor y appear s t o excl ude al l  pr egnanci es.   

I t  woul d excl ude i nsur eds who do or  do not  have a genet i c 

r el at i onshi p t o t he chi l dr en t hey gi ve bi r t h t o when 

f er t i l i zat i on occur s " by any means. "   The Commi ssi oner  i s 

cor r ect  t hat  even i f  an excl usi on f or  sur r ogacy wer e 

per mi ssi bl e,  t he def i ni t i on of  " sur r ogat e mot her "  i s mi sl eadi ng 

under  Wi s.  St at .  § 631. 20( 2) ( a) .   Wi t h such a br oad excl usi on,  
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t he pol i cy ' s benef i t s ar e t oo r est r i ct ed t o achi eve t he pur poses 

f or  whi ch t he pol i cy i s sol d.  

¶76 Mer cyCar e acknowl edges t hat  t he def i ni t i on suf f er s 

f r om a dr af t i ng er r or ,  and i t  asser t s t hat  a comma shoul d be 

i nser t ed bet ween " donor "  and " when t he chi l d wi l l  be par ent ed by 

someone ot her  t han t he woman who gi ves bi r t h. " 21  Thus,  Mer cyCar e 

cont ends,  t he phr ase " when t he chi l d wi l l  be par ent ed by someone 

ot her  t han t he woman who gi ves bi r t h"  woul d modi f y bot h 

cat egor i es of  i nsur eds.    

¶77 At  or al  ar gument ,  counsel  f or  Mer cyCar e expl ai ned t hat  

i f  a comma i s added t o t he def i ni t i on,  " [ t ] he per son who woul d 

be excl uded woul d be t he i nsur ed empl oyee,  spouse,  or  dependent  

who act ual l y becomes pr egnant ,  r egar dl ess of  how t hat  per son 

became pr egnant ,  [ ]  i f  t he pr egnancy was f or  t he pur pose of  

gi v i ng t hat  chi l d t o some ot her  non- cover ed [ par ent ] . "   Counsel  

f ur t her  expl ai ned t hat  i t s def i ni t i on r est ed upon t he i nt ent i on 

of  t he i nsur ed at  t he moment  t he i nsur ed became pr egnant :     

Q:  [ W] hat  does t he phr ase " any ot her  means of  
f er t i l i zat i on"  mean? 

A:  I  don' t  know.  

Q:  Seems f ai r l y br oad,  doesn' t  i t ? 

                                                 
21 Once edi t ed,  t he def i ni t i on woul d r ead:  " Sur r ogat e mot her  

means a woman who,  t hr ough i n v i t r o f er t i l i zat i on or  any ot her  
means of  f er t i l i zat i on,  gi ves bi r t h t o a chi l d whi ch she may or  
may not  have a genet i c r el at i onshi p t o,  or  an i ndi v i dual  who 
pr ovi des a ut er us f or  t he gest at i on of  a f er t i l i zed ovum 
obt ai ned f r om a donor ,  when t he chi l d wi l l  be par ent ed by 
someone ot her  t han t he woman who gi ves bi r t h. "   ( Emphasi s 
added. )    
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A:  Yes,  i t  i s  br oad.    

Q:  So,  i f  you become pr egnant ,  i sn' t  t hat  what  i t  
says,  r egar dl ess of  how——  

A:  I t  does.  

Q:  ——and whet her  i t  i s  genet i c or  not ? 

A:  Ri ght .   And t hat  cover s t r adi t i onal  sur r ogacy 
ver sus gest at i onal  sur r ogacy,  basi cal l y br i ngi ng us 
back t o t he poi nt ,  whi ch i s whet her  t he per son i s 
i nt endi ng t o be t he par ent ,  or  pr ovi di ng t he chi l d t o 
t he i nt ended par ent .  

Q:  And i t  has t o be at  t he t i me of  t he f er t i l i zat i on? 

A:  The t i me of  t he pr egnancy,  whi ch I  woul d i nt er pr et  
as t he t i me of  t he f er t i l i zat i on.  

Q So,  i f  I  at  t he moment  I  become pr egnant ,  pl an on 
keepi ng t he baby,  but  at  some t i me dur i ng t he 
pr egnancy,  deci de t o gi ve i t  up f or  adopt i on or  
ot her wi se,  I  woul d be cover ed.  

A:  I  bel i eve you woul d.    

¶78 Even wi t h t he addi t i on of  a comma t o cor r ect  t he er r or  

i n dr af t smanshi p,  we concl ude t hat  Mer cyCar e' s def i ni t i on of  

" sur r ogat e mot her "  i s over l y br oad.   Not hi ng i n t he t ext  of  t he 

def i ni t i on l i mi t s t he excl usi on t o s i t uat i ons wher e t he i nsur ed 

knows " at  t he moment  of  f er t i l i zat i on"  t hat  t he chi l d wi l l  be 

par ent ed by someone el se.   Rat her ,  i t  appear s t hat  Mer cyCar e 

coul d i nvoke t he excl usi on and deny cover age i n any si t uat i on 

" when t he chi l d wi l l  be par ent ed by someone ot her  t han t he woman 

who gi ves bi r t h" ——r egar dl ess of  when t hat  deci s i on was made.     

¶79 Fur t her ,  even i f  t he def i ni t i on di d t ur n on an 

i nsur ed' s i nt ent i on at  " t he moment  of  f er t i l i zat i on, "  t he 

excl usi on coul d be appl i ed t o an i nsur ed who knows t hat  i n t he 
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event  of  an unpl anned pr egnancy,  she woul d car r y t he chi l d t o 

t er m and t hen put  t he chi l d up f or  adopt i on.   Not hi ng i n t he 

def i ni t i on of  " sur r ogat e mot her "  l i mi t s t he excl usi on t o a 

commer ci al  r el at i onshi p wher e an i nsur ed agr ees t o car r y a chi l d 

f or  a t hi r d par t y,  expect i ng t o be compensat ed f or  t hat  ser vi ce.  

¶80 We concl ude t hat  t he Commi ssi oner  appr opr i at el y 

di sappr oved t he sur r ogacy pr ovi s i on i n t he 2005 Cont r act  under  

Wi s.  St at .  § 631. 20( 2) ( a) 1.   I n addi t i on t o cont r aveni ng Wi s.   

St at .  § 632. 895( 7) ,  Mer cyCar e' s def i ni t i on of  " sur r ogat e mot her "  

i s mi sl eadi ng because i t  i s  t oo r est r i ct ed t o ser ve t he pur poses 

f or  whi ch t he pol i cy i s sol d.  

V 

¶81 I n sum,  appl y i ng due wei ght  def er ence,  we concl ude 

t hat  an i nsur er  may not  make r out i ne mat er ni t y ser vi ces t hat  ar e 

gener al l y cover ed under  t he pol i cy unavai l abl e t o a speci f i c  

subgr oup of  i nsur eds,  sur r ogat e mot her s,  based sol el y on t he 

i nsur ed' s r easons f or  becomi ng pr egnant  or  t he met hod used t o 

achi eve pr egnancy.   Accor di ngl y,  we det er mi ne t hat  Mer cyCar e' s 

appl i cat i on of  t he 2002 Cont r act  t o excl ude f r om cover age al l  

mat er ni t y ser vi ces f or  sur r ogat e mot her s cont r avenes Wi s.  St at .  

§ 632. 895( 7) .      

¶82 We al so concl ude t hat  t he Commi ssi oner  appr opr i at el y 

di sappr oved t he sur r ogacy pr ovi s i on i n Mer cyCar e' s 2005 Cont r act  

because i t  i s  cont r ar y t o Wi s.  St at .  § 632. 895( 7) .   I n addi t i on,  

t he def i ni t i on of  " sur r ogat e mot her "  set  f or t h i n t he 2005 

Cont r act  i s  mi sl eadi ng because t he benef i t s ar e t oo r est r i ct ed 



No.  2008AP2937   

 

37 
 

t o ser ve t he pur poses f or  whi ch t he pol i cy i s sol d.   

Accor di ngl y,  we r ever se t he j udgment  of  t he c i r cui t  cour t .   

By the Court.—The j udgment  of  t he c i r cui t  cour t  i s  

r ever sed.    
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¶83 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   I  agr ee 

wi t h t he maj or i t y opi ni on' s concl usi on t hat  t he 2002 Mer cyCar e1 

pol i cy di d not  excl ude heal t hcar e ser vi ces f or  t he pr egnanci es 

and del i ver i es of  t he gest at i onal  car r i er s,  J. M.  and C. S. 2  I  

al so agr ee t hat  t he 2005 Mer cyCar e pol i cy  was pr oper l y  

di sappr oved by t he Commi ssi oner  of  I nsur ance.   I  wr i t e 

separ at el y,  i n concur r ence,  because I  concl ude t hat  t he 

Commi ssi oner ' s i nt er pr et at i on of  Wi s.  St at .  § 632. 895( 7)  i s 

subj ect  t o de novo r evi ew,  not  t o due wei ght  def er ence,  and 

because I  concl ude t hat  § 632. 895( 7)  per mi t s Mer cyCar e t o 

excl ude cover age f or  gest at i onal  car r i er  ser vi ces,  even t hough 

t he 2002 Mer cyCar e pol i cy di d not  do so.    

I .   BACKGROUND 

¶84 The f act s f r om whi ch t hi s appeal  ar i ses ar e not  

compl ex.   Two i nsur eds,  J. M.  and C. S. ,  act ed as gest at i onal  

car r i er s.   Bot h del i ver ed i nf ant s pur suant  t o ar r angement s wi t h 

                                                 
1 Mer cyCar e I nsur ance Company and Mer cyCar e HMO,  I nc.  ar e 

i nsur ance compani es l i censed t o do busi ness i n Wi sconsi n.   As a 
conveni ence,  I  wi l l  r ef er  t o t he i nsur er s as Mer cyCar e.  

2 Bot h J. M.  and C. S.  ar e " gest at i onal  car r i er s. "   
Gest at i onal  car r i er  was def i ned by t he Commi ssi oner  of  I nsur ance 
as " a woman who r ecei ves a t r ansf er  of  an embr yo cr eat ed by an 
ovum and sper m f r om ei t her  t he i nt ended par ent s or  a donor ( s) .   
A gest at i onal  car r i er  shar es no genet i c mat er i al  wi t h t he chi l d 
wi t h whi ch she i s i mpr egnat ed. "   Of f i ce of  t he Commi ssi oner  of  
I nsur ance Fi nal  Deci s i on 39 ( Dec.  8,  2006)  [ her ei naf t er  
Commi ssi oner ' s deci s i on] .   Because bot h J. M.  and C. S.  ar e 
gest at i onal  car r i er s and because sur r ogat e mot her  i s a br oader  
t er m subj ect  t o var i ous i nt er pr et at i ons,  but  i ncl udes 
gest at i onal  car r i er s,  I  empl oy t he t er m gest at i onal  car r i er  
t hr oughout  t hi s opi ni on.   
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unnamed per sons not  par t i es t o t hi s l i t i gat i on.   Mer cyCar e 

r ef used t o pay f or  J. M. ' s and C. S. ' s pr enat al ,  del i ver y and 

post nat al  car e,  asser t i ng t hat  t he 2002 heal t hcar e pol i cy under  

whi ch bot h wer e i nsur eds di d not  cover  heal t hcar e ser vi ces f or  

t hei r  pr egnanci es and del i ver i es.    

¶85 J. M. ' s and C. S. ' s bi l l s  f or  t he heal t hcar e ser vi ces 

pr ovi ded t o t hem wer e pai d by per sons ot her  t han t he i nsur eds.   

Never t hel ess,  C. S.  compl ai ned t o t he Of f i ce of  t he Commi ssi oner  

of  I nsur ance t hat  Mer cyCar e r ef used t o pay f or  t he heal t hcar e 

ser vi ces r el at i ng t o her  pr egnancy and del i ver y.   C. S. ' s  

compl ai nt  br ought  Mer cyCar e' s nonpayment  t o t he at t ent i on of  t he 

Commi ssi oner  of  I nsur ance. 3   

¶86 The Commi ssi oner  r e- exami ned t he 2002 pol i cy,  whi ch 

hi s of f i ce had pr evi ousl y appr oved,  and det er mi ned t hat  t he 

pol i cy v i ol at ed Wi s.  St at .  § 632. 895( 7) ' s mandat or y cover age of  

mat er ni t y ser vi ces. 4  The Commi ssi oner  al so concl uded t hat  

" [ e] ven i f  t he sur r ogacy ser vi ces coul d be pr oper l y excl uded,  

t he 2002 cont r act  i s  unenf or ceabl e because t he l anguage i s  

ambi guous. " 5  The Commi ssi oner  di d not  appr ove t he 2005 cont r act  

because he f ound t hat  i t  was t oo compl ex,  whi ch he concl uded 

coul d mi sl ead t he publ i c. 6   

                                                 
3 I d.  at  31.    

4 I d.  at  39.   

5 I d.   

6 I d.  at  43.  
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I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶87 On appeal ,  we r evi ew t he deci s i on of  t he Commi ssi oner  

of  I nsur ance,  not  t hat  of  t he c i r cui t  cour t .   See Nat ' l  

Mot or i st s Ass' n v.  Of f i ce of  t he Comm' r  of  I ns. ,  2002 WI  App 

308,  ¶10,  259 Wi s.  2d 240,  655 N. W. 2d 179.    

¶88 Thi s appeal  r equi r es const r uct i on of  t he Mer cyCar e 

heal t hcar e pol i c i es.   We const r ue an i nsur ance cont r act  as a 

quest i on of  l aw.   Pet er son v.  Pennsyl vani a Li f e I ns.  Co. ,  2003 

WI  App 166,  ¶11,  265 Wi s.  2d 768,  669 N. W. 2d 151.   We do so 

i ndependent l y,  wi t hout  def er ence t o t he agency' s i nt er pr et at i on.   

Raci ne Har l ey- Davi dson,  I nc.  v.  Di v.  of  Hear i ngs & Appeal s,  2006 

WI  86,  ¶114,  292 Wi s.  2d 549,  717 N. W. 2d 184 ( Roggensack,  J.  

concur r i ng,  c i t i ng Wi sconsi n End- User  Gas Ass' n v.  PSC,  218 

Wi s.  2d 558,  565,  581 N. W. 2d 556 ( Ct .  App.  1998) ) .  

¶89 The Commi ssi oner ' s deci s i on t ur ns i n par t  on hi s 

i nt er pr et at i on and appl i cat i on of  Wi s.  St at .  § 632. 895( 7) ,  whi ch 

we al so r evi ew as quest i ons of  l aw.   Buet t ner  v.  DH&FS,  2003 WI  

App 90,  ¶6,  264 Wi s.  2d 700,  663 N. W. 2d 282.   We may appl y one 

of  t hr ee l evel s of  def er ence t o an agency' s i nt er pr et at i on and 

appl i cat i on of  a st at ut e:   ( 1)  no def er ence,  of t en r ef er r ed t o a 

de novo r evi ew;  ( 2)  due wei ght  def er ence,  wher e we af f i r m an 

agency' s st at ut or y i nt er pr et at i on and appl i cat i on i f  i t  i s  

r easonabl e and anot her  i nt er pr et at i on i s not  mor e r easonabl e;  

and ( 3)  gr eat  wei ght  def er ence,  wher e we af f i r m an agency' s 

i nt er pr et at i on and appl i cat i on i f  i t  i s  r easonabl e,  even when we 
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concl ude t hat  anot her  i nt er pr et at i on i s mor e r easonabl e.   UFE 

I nc.  v.  LI RC,  201 Wi s.  2d 274,  284- 87,  548 N. W. 2d 57 ( 1996) .    

¶90 I n or der  t o empl oy due wei ght  or  gr eat  wei ght  

def er ence t o an agency' s st at ut or y i nt er pr et at i on and 

appl i cat i on,  t he agency must  have met  cer t ai n exper i ent i al  

benchmar ks. 7  Due wei ght  def er ence r equi r es t he agency t o have 

been char ged by t he l egi s l at ur e wi t h admi ni st er i ng t he st at ut e 

at  i ssue and t he agency must  have had some exper i ence i n 

i nt er pr et i ng t hat  st at ut e i n a consi st ent  f ashi on.   I d.  at  286-

87.    

¶91 Gr eat  wei ght  def er ence r equi r es t hat :   ( 1)  t he agency 

has been char ged by t he l egi s l at ur e wi t h admi ni st er i ng t he 

st at ut e;  ( 2)  t he agency has l ong st andi ng exper i ence i n 

admi ni st er i ng t he st at ut e;  ( 3)  t he agency has used i t s exper t i se 

and speci al i zed knowl edge i n f or mi ng i t s i nt er pr et at i on of  t he 

st at ut e;  and ( 4)  t he agency' s i nt er pr et at i on must  pr ovi de mor e 

uni f or mi t y and consi st ency i n t he appl i cat i on of  t he st at ut e 

t han woul d a cour t ' s  deci s i on.   I d.  at  284.    

                                                 
7 Al t hough bot h pr esent  as quest i ons of  l aw and ar e of t en 

i nt er t wi ned,  a di f f er ence pr ocess i s empl oyed i n t he r epet i t i ve 
appl i cat i on of  a st at ut e t o var yi ng f act - set s t han i s empl oyed 
i n t he i ni t i al  st at ut or y i nt er pr et at i on.   Pat i ence Dr ake 
Roggensack,  El ect ed t o Deci de:   I s t he Deci s i on- Avoi dance 
Doct r i ne of  Gr eat  Wei ght  Def er ence Appr opr i at e i n Thi s Cour t  of  
Last  Resor t ,  89 Mar q.  L.  Rev.  541,  550- 52 ( Spr i ng 2006)  
( expl ai ni ng t hat  gi v i ng def er ence t o agency deci s i ons on 
quest i ons of  l aw was f i r st  suggest ed i n r egar d t o an agency' s 
appl i cat i on of  a st at ut e t o a par t i cul ar  f act - set  and l at er ,  
wi t hout  f ur t her  expl anat i on,  encompassed st at ut or y 
i nt er pr et at i on as wel l ) .  
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¶92 I n t he case now bef or e us,  t he maj or i t y opi ni on gi ves 

due wei ght  def er ence t o t he Commi ssi oner ' s i nt er pr et at i on of  

Wi s.  St at .  § 632. 895( 7) . 8  I  woul d gr ant  t he Commi ssi oner ' s  

st at ut or y i nt er pr et at i on no def er ence.    

¶93 Usual l y,  i t  does not  mat t er  t o t he ul t i mat e 

i nt er pr et at i on of  a st at ut e whet her  t hi s cour t  appl i es due 

wei ght  def er ence or  a de novo r evi ew because i n bot h cases we 

i nt er pr et  t he st at ut e.   Count y of  Dane v.  LI RC,  2009 WI  9,  ¶19,  

315 Wi s.  2d 293,  759 N. W. 2d 571.   However ,  we have set  

par amet er s t hat  an agency must  sat i sf y i n or der  t o be accor ded 

due wei ght  def er ence.   UFE,  201 Wi s.  2d at  286- 87.   When an 

agency has not  sat i sf i ed t he par amet er s f or  due wei ght  

def er ence,  we shoul d acknowl edge t hat  by t he l evel  of  def er ence 

we empl oy.     

¶94 The Commi ssi oner ' s st at ut or y i nt er pr et at i on and 

appl i cat i on of  Wi s.  St at .  § 632. 895( 7)  pr esent  on t he f ol l owi ng 

undi sput ed f act s.   Fi r st ,  t he Of f i ce of  t he Commi ssi oner  of  

I nsur ance i s char ged by t he l egi s l at ur e wi t h admi ni st er i ng 

§ 632. 895( 7) .   Second,  t he Of f i ce of  t he Commi ssi oner  of  

I nsur ance appr oved t he 2002 Mer cyCar e pol i cy,  under  whi ch J. M.  

and C. S.  wer e i nsur ed,  bef or e i t  was used as an i nsur i ng 

vehi c l e,  t her eby concl udi ng t hat  t he 2002 pol i cy compl i ed wi t h 

§ 632. 895( 7) .   Thi r d,  t he cur r ent  ver si on of  § 632. 895( 7)  was i n 

ef f ect  when t he Commi ssi oner ' s of f i ce i ni t i al l y  appr oved t he 

2002 cont r act .   Four t h,  i n r esol v i ng C. S. ' s compl ai nt ,  t he 

                                                 
8 Maj or i t y op. ,  ¶38.  
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Commi ssi oner  concl uded t hat  t he same 2002 cont r act  t hat  i t  had 

appr oved under  § 632. 895( 7)  v i ol at ed  § 632. 895( 7) .   

¶95 The Commi ssi oner  has met  t he f i r st  par amet er  f or  due 

wei ght  def er ence i n t hat  hi s of f i ce has been char ged by t he 

l egi s l at ur e wi t h admi ni st er i ng Wi s.  St at .  § 632. 895( 7) .   

However ,  t he Of f i ce of  t he Commi ssi oner  has demonst r at ed no 

exper i ence i nt er pr et i ng t he st at ut e i n a consi st ent  f ashi on 

based on t he same f act s,  i . e. ,  t he 2002 Mer cyCar e i nsur ance 

pol i cy.   St at ed ot her wi se,  t he Of f i ce of  t he Commi ssi oner  of  

I nsur ance has once appr oved t he 2002 Mer cyCar e pol i cy as bei ng 

i n compl i ance wi t h t he st at ut es and has once concl uded t hat  t he 

same pol i cy v i ol at ed t he st at ut es.   Ther ef or e,  t he agency has 

not  sat i sf i ed t he second par amet er  t hi s cour t  has est abl i shed 

f or  due wei ght  def er ence.   Accor di ngl y,  I  gi ve no def er ence t o 

t he Commi ssi oner ' s i nt er pr et at i on and appl i cat i on of  

§ 632. 895( 7) .    

B.   I nt er pr et at i on of  Wi s.  St at .  § 632. 895( 7)  

¶96 St at ut or y i nt er pr et at i on begi ns wi t h t he l anguage 

chosen by t he l egi s l at ur e.   St at e v.  Gr unke,  2008 WI  82,  ¶21,  

311 Wi s.  2d 439,  752 N. W. 2d 769.   I f  t he meani ng of  t he st at ut e 

i s pl ai n on i t s f ace we or di nar i l y  st op t he i nqui r y.   I d.  

( c i t i ng St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  

2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110) .   " However ,  i f  

a st at ut e i s ' capabl e of  bei ng under st ood by r easonabl y wel l -

i nf or med per sons i n t wo or  mor e senses[ , ] '  t hen t he st at ut e i s 

ambi guous,  and we may consul t  ext r i nsi c sour ces t o di scer n i t s 
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meani ng. "   Gr unke,  311 Wi s.  2d 439,  ¶22 ( quot i ng Kal al ,  271 

Wi s.  2d 633,  ¶¶47- 48,  50) .    

¶97 Wi sconsi n St at .  § 632. 895( 7) ,  pr ovi des:  

MATERNI TY COVERAGE.   Ever y gr oup di sabi l i t y  
i nsur ance pol i cy whi ch pr ovi des mat er ni t y cover age 
shal l  pr ovi de mat er ni t y cover age f or  al l  per sons 
cover ed under  t he pol i cy.   Cover age r equi r ed under  
t hi s subsect i on may not  be subj ect  t o excl usi ons or  
l i mi t at i ons whi ch ar e not  appl i ed t o ot her  mat er ni t y 
cover age under  t he pol i cy.    

" Mat er ni t y cover age"  i s not  def i ned i n ch.  632.   The var yi ng 

ci r cumst ances under  whi ch a r equest  f or  heal t hcar e r el at i ng t o 

pr egnancy may ar i se al so ar e not  addr essed i n ch.  632.   As a 

consequence,  " mat er ni t y cover age"  may have di f f er ent  meani ngs t o 

di f f er ent  r easonabl y wel l  i nf or med peopl e.    

¶98 For  exampl e,  must  " mat er ni t y cover age"  be def i ned as 

pr enat al ,  del i ver y and post nat al  ser vi ces f or  al l  women who 

become pr egnant ?  Or ,  ar e t he heal t hcar e ser vi ces t hat  ar e 

necessi t at ed by t he cont r act  of  a gest at i onal  car r i er  not  

i ncl uded wi t hi n t he meani ng of  " mat er ni t y cover age"  because t hey 

ar e mor e accur at el y char act er i zed as t he cont r act  expenses of  a 

woman who agr eed t o car r y a chi l d t o whi ch she has cont r i but ed 

no genet i c mat er i al  and t o whi ch she cl ai ms no r i ght s of  

par ent age?9  St at ed ot her wi se,  whi l e t he heal t hcar e expenses J. M.  
                                                 

9 See El i zabet h S.  Scot t ,  Sur r ogacy and t he Pol i t i cs of  
Commodi f i cat i on,  72 Law & Cont emp.  Pr obs.  109 ( Summer  2009)  
( di scussi ng t he soci al  pol i cy concer ns of  t he var i ous f or ms of  
sur r ogacy,  i ncl udi ng gest at i onal  car r i er s) ;  see al so Anna L.  
Benj ami n,  The I mpl i cat i ons of  Usi ng t he Medi cal  Expense 
Deduct i on of  I . R. C.  § 213 t o Subsi di ze Assi st ed Repr oduct i ve 
Technol ogy,  79 Not r e Dame L.  Rev.  1117 ( Apr i l  2004)  ( quest i oni ng 
whet her  t he expenses of  cr eat i ng a chi l d t hr ough expensi ve 
assi st ed r epr oduct i on shoul d qual i f y as a medi cal  expense 
deduct i on wi t hi n t he meani ng of  I . R. C.  § 213) .  
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and C. S.  i ncur r ed wer e r el at ed t o t hei r  gi v i ng bi r t h,  t hey wer e 

not  expenses i ncur r ed t o become mot her s.   Rat her ,  t hey wer e t he 

cont r act  expenses t hey i ncur r ed i n f ul f i l l i ng t hei r  agr eement s 

wi t h t hi r d par t i es.    

¶99 A const r uct i on of  Wi s.  St at .  § 632. 895( 7)  t hat  

concl udes t hat  t he cost  of  t he heal t hcar e ser vi ces J. M.  and C. S.  

r ecei ved wer e cont r act  expenses i s consi st ent  wi t h t he f act s of  

t hi s case.   I t  i s  uncont est ed t hat  as gest at i onal  car r i er s bot h 

women cont r i but ed no genet i c mat er i al  t o t he f et uses t hey 

car r i ed and t hat  t he heal t hcar e bi l l s  of  J. M.  ( $16, 774. 64)  and 

C. S.  ( $18, 510. 84)  have been pai d by t hi r d par t i es.   Ther ef or e,  

any payment  by Mer cyCar e f or  t he cost s of  t hese gest at i onal  

car r i er  ser vi ces wi l l  not  i nur e t o t he benef i t  of  t he i nsur eds,  

but  r at her ,  t o t he benef i t  of  per sons who ar e not  i nsur ed by 

Mer cyCar e.    

¶100 Because r easonabl y wel l  i nf or med per sons coul d come t o 

t he concl usi on t hat  Wi s.  St at .  § 632. 895( 7)  r equi r es t hat  

heal t hcar e ser vi ces must  be pr ovi ded t o al l  pr egnant  women who 

ar e al so i nsur eds or  t o t he concl usi on t hat  i t  does not  appl y t o 

gest at i onal  car r i er  ser vi ces,  whi ch ar e cont r act  expenses,  t he 

st at ut e i s ambi guous.   Kal al ,  271 Wi s.  2d 633,  ¶¶47- 48.   

Accor di ngl y,  i n at t empt i ng t o di scer n i t s meani ng,  I  consul t  

ext r i nsi c sour ces.   I d.  at  50.  

¶101 The l egi s l at i ve hi st or y under l y i ng Wi s.  St at .  

§ 632. 895( 7)  gi ves no i ndi cat i on t hat  t he l egi s l at ur e consi der ed 

i nsur eds who act ed as gest at i onal  car r i er s when i t  mandat ed 

cover age f or  " mat er ni t y ser vi ces. "   Subsect i on ( 7)  was amended 
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t o i t s cur r ent  l anguage by 1985 Wi sconsi n Act  56,  § 33.   I t  

began as Assembl y Bi l l  510.   The Legi s l at i ve Ref er ence Bur eau' s 

not e pr ovi des t hat  t he amendment  t o subsect i on ( 7)  has t he 

ef f ect  of  r equi r i ng " t he same mat er ni t y cover age f or  a dependent  

spouse of  a mal e empl oyee as f or  a f emal e empl oyee. "   Anot her  

not e expl ai ns:  

Cur r ent  l aw r equi r es ever y gr oup di sabi l i t y  i nsur ance 
pol i cy whi ch pr ovi des bot h cover age of  dependent  
chi l dr en and mat er ni t y cover age t o al so pr ovi de 
mat er ni t y cover age f or  dependent  chi l dr en.  .  .  .   

Thi s subsect i on r equi r es ever y gr oup di sabi l i t y  
i nsur ance pol i cy whi ch pr ovi des mat er ni t y cover age t o 
any i ndi v i dual  t o pr ovi de t he same l evel  of  mat er ni t y 
cover age t o al l  per sons cover ed under  t he pol i cy.  

Wi sconsi n Legi s l at i ve Counci l  St af f  not e of  Sept ember  23,  1985.   

Ther ef or e,  i f  a per son who was not  a pol i cyhol der ,  a spouse of  a 

pol i cyhol der  or  t he dependant  chi l d of  a pol i cyhol der ,  but  

never t hel ess was an i nsur ed,  became pr egnant ,  mat er ni t y cover age 

i s r equi r ed.    

¶102 The l egi s l at ur e coul d r equi r e cover age f or  gest at i onal  

car r i er  ser vi ces.   However ,  i f  cover age f or  gest at i onal   car r i er  

ser vi ces wer e consi der ed by t he l egi s l at ur e,  because i t  i s  such 

a compl i cat ed soci al  quest i on,  t her e sur el y woul d have been some 

i ndi cat i on of  such a di scussi on. 10  But ,  t her e i s not .   

Accor di ngl y,  I  concl ude t hat  al t hough t he pr egnancy of  a 

gest at i onal  car r i er  who car r i es a chi l d under  a cont r act  wi t h a 

                                                 
10 See gener al l y Scot t ,  supr a not e 9 ( di scussi ng t he var i ous 

t ypes of  sur r ogacy,  i ncl udi ng gest at i onal  car r i er s,  and how 
t hese t ypes of  pr egnanci es may r el at e t o cur r ent  par ent age and 
abor t i on concept s) .    
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t hi r d par t y coul d be mandat ed,  t her e i s no i ndi cat i on t hat  t he 

l egi s l at ur e di d so i n Wi s.  St at .  § 632. 895( 7) .    

C.   Mer cyCar e Pol i c i es 

1.   2002 pol i cy 

¶103 The 2002 Mer cyCar e pol i cy pr ovi des i n r el evant  par t :  

PREGNANCY BENEFI TS 

.  .  .   

Non- Cover ed Ser vi ces:  

• Sur r ogat e mot her  ser vi ces.  

• El ect i ve abor t i ons.  

• Mat er ni t y ser vi ces r ecei ved out  of  t he ser vi ce 
ar ea i n t he l ast  30 days of  pr egnancy wi t hout  
pr i or  aut hor i zat i on f r om t he Pl an except  i n an 
emer gency.   Pr i or  aut hor i zat i on i s based on 
medi cal  necessi t y.  

• Amni ocent esi s or  chor i oni c v i l l i  sampl i ng ( CVS)  
sol el y f or  sex det er mi nat i on.  

¶104 Mer cyCar e r el i es on t he t er m,  " Sur r ogat e mot her  

ser vi ces, "  f or  i t s  excl usi on of  cover age f or  J. M. ' s and C. S. ' s 

pr enat al ,  del i ver y and post nat al  car e.   Sur r ogat e mot her  

ser vi ces i s not  def i ned i n t he 2002 pol i cy.   That  t er m coul d 

encompass a var i et y of  heal t hcar e ser vi ces,  some of  whi ch ar e 

not  at  i ssue i n t hi s case.    

¶105 For  exampl e,  sur r ogat e mot her  ser vi ces coul d i ncl ude 

t he ext ensi ve hor mone t her apy t hat  i s r equi r ed pr i or  t o 

i mpl ant at i on of  zygot es11 i n or der  t o per mi t  a gest at i onal  

                                                 
11 When f er t i l i zat i on of  t he egg i s accompl i shed i n v i t r o,  

t he r esul t i ng combi nat i on of  t he egg and t he sper m wi t h whi ch a 
woman i s i mpr egnat ed i s t he zygot e.    
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car r i er  t o car r y a chi l d t o whi ch she has pr ovi ded no genet i c 

mat er i al .   Or ,  i t  coul d r ef er  t o s i mi l ar  t r eat ment  f or  a 

sur r ogat e who has pr ovi ded t he ovum f or  t he zygot e wi t h whi ch 

she wi l l  be i mpr egnat ed.   I t  coul d al so be r ead t o cover  t he 

usual  pr enat al ,  del i ver y and post nat al  car e af t er  t he pr egnancy 

has begun f or  a pr egnant  woman who car r i es a chi l d under  any 

t ype of  sur r ogacy.   Or  i t  coul d encompass mor e t han one of  t hose 

ci r cumst ances,  or  per haps some ci r cumst ance t hat  I  have not  

ment i oned.   

¶106 Based on t hi s l ack of  pr eci s i on i n def i ni ng sur r ogat e 

mot her  ser vi ces,  I  concl ude t hat  t he 2002 pol i cy i s ambi guous.   

The Commi ssi oner  al so concl uded t hat  t he 2002 Mer cyCar e pol i cy 

i s ambi guous because i t  does not  adequat el y def i ne sur r ogat e 

mot her  ser vi ces. 12   

¶107 An ambi guous i nsur ance pol i cy,  wi t h undef i ned t er ms,  

i s const r ued as i t  woul d be under st ood by a r easonabl e i nsur ed.   

Acui t y v.  Bagadi a,  2008 WI  62,  ¶13,  310 Wi s.  2d 197,  750 N. W. 2d 

817.   Pol i cy l anguage t hat  r el at es t o cover age and i s ambi guous 

i s const r ued i n f avor  of  t he i nsur ed,  as af f or di ng cover age.   

I d.    

¶108 Because Mer cyCar e di d not  def i ne sur r ogat e mot her  

ser vi ces as heal t hcar e ser vi ces pr ovi ded t o a woman who 

cont r act ed t o car r y a chi l d t o whi ch she cont r i but es no genet i c 

mat er i al  and t o whom she asser t s no r i ght s of  par ent age,  I  

const r ue t he pol i cy agai nst  Mer cyCar e and concl ude t hat  t he 

                                                 
12 Commi ssi oner ' s deci s i on at  42.  
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cost s of  t he heal t hcar e pr ovi ded t o J. M.  and C. S.  must  be bor n 

by Mer cyCar e.    

2.   2005 pol i cy13 

¶109 The 2005 Mer cyCar e pol i cy pr ovi des i n r el evant  par t :  

PREGNANCY BENEFI TS 

.  .  .   

Non- Cover ed Ser vi ces:  

• Tr eat ment ,  ser vi ces or  suppl i es f or  a sur r ogat e 
mot her  or  any pr egnancy r esul t i ng f r om your  
ser vi ce as a sur r ogat e mot her .  

.  .  .   

SURROGATE MOTHER 

Sur r ogat e mot her  means a woman who,  t hr ough i n 
v i t r o f er t i l i zat i on or  any ot her  means of  
f er t i l i zat i on,  gi ves bi r t h t o a chi l d whi ch she may or  
may not  have a genet i c r el at i onshi p t o,  or  an 
i ndi v i dual  who pr ovi des a ut er us f or  t he gest at i on of  
a f er t i l i zed ovum obt ai ned f r om a donor  when t he chi l d 
wi l l  be par ent ed by someone ot her  t han t he woman who[ ]  
gi ves bi r t h.    

¶110 As i f  i n r ecogni t i on of  t he ambi gui t y i n i t s 2002 

pol i cy,  whi l e C. S. ' s compl ai nt  was pendi ng i n t he Of f i ce of  t he 

Commi ssi oner  of  I nsur ance,  Mer cyCar e submi t t ed t he 2005 pol i cy 

f or  consi der at i on.   The 2005 pol i cy def i nes sur r ogat e mot her ,  as 

set  out  above.    

                                                 
13 Nei t her  J. M.  nor  C. S.  c l ai m cover age under  t he 2005 

pol i cy.   Ther ef or e,  even t hough t he Commi ssi oner  has hel d t hat  
t he 2005 pol i cy i s not  i n compl i ance wi t h Wi s.  St at .  § 631. 20,  
hi s deci s i on does not  af f ect  payment  t o J. M.  and C. S.   
Fur t her mor e,  s i nce t he 2005 pol i cy has not  been appr oved by t he 
Commi ssi oner ,  i t  cannot  have been used as an i nsur i ng vehi c l e or  
have af f ect ed any ot her  i nsur eds.    
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¶111 The Commi ssi oner  deni ed appr oval  of  t he 2005 pol i cy 

based on hi s aut hor i t y under  Wi s.  St at .  § 631. 20( 2) ( a) 3. 14  The 

Commi ssi oner  expl ai ned:  

Whi l e Mer cyCar e has ar gued t hat  i t  i s  onl y t r y i ng 
t o l i mi t  i t s  cover age t o pr ovi de per sonal  heal t h 
i nsur ance and " not  cover  expenses i ncur r ed i n 
act i v i t i es f r om whi ch t he i nsur ed pr of i t s or  expenses 
ar e i ncur r ed on behal f  of  per sons not  cover ed under  
t he pol i cy. " .  .  .   [ T] her e i s not hi ng i n t he 2005 
Cont r act ' s def i ni t i on of  sur r ogat e mot her  t hat  l i mi t s 
cover age t o t hose si t uat i ons.   Rat her ,  as OCI  ar gues,  
t he def i ni t i on " per mi t s Mer cyCar e br oad di scr et i on i n 
appl y i ng i t s excl usi on t o any number  of  women based 
sol el y on how and why t hey ar e pr egnant , "  and f ur t her  
has t he " uni nt ended ef f ect  of  r est r i ct i ng cover age t o 
some i nsur eds t hey may or  may not  i nt end t o excl ude. "   
The f act  t hat  t he pol i cy dr af t er  does not  under st and 
t he i mpl i cat i ons of  t he l anguage i n i t s own pol i cy 
suppor t s a f i ndi ng t he l anguage i s unnecessar i l y  
ver bose or  compl ex.     

¶112 Wi sconsi n St at .  § 631. 20( 2) ( a) 3.  per mi t s t he 

Commi ssi oner  t o di sappr ove a pr oposed i nsur ance pol i cy upon a 

" f i ndi ng"  t hat  t he pol i cy i s " unnecessar i l y  ver bose or  compl ex 

i n l anguage. "   I  agr ee wi t h t he f i ndi ng of  t he Commi ssi oner .   

The def i ni t i on t hat  Mer cyCar e empl oys i n t he 2005 pol i cy does 

not  accompl i sh t he pur poses Mer cyCar e says i t  hoped t o achi eve 

and coul d easi l y mi sl ead a r easonabl e i nsur ed.  

I I I .   CONCLUSI ON 

¶113 I n concl usi on,  I  agr ee wi t h t he maj or i t y opi ni on t hat  

t he 2002 Mer cyCar e pol i cy di d not  excl ude gest at i onal  car r i er  

ser vi ces f or  t he pr egnanci es and del i ver i es of  J. M.  and C. S.   I  

al so agr ee t hat  t he 2005 Mer cyCar e pol i cy  was pr oper l y  

di sappr oved by t he Commi ssi oner  of  I nsur ance.   I  wr i t e 

                                                 
14 Commi ssi oner ' s deci s i on at  43.    
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separ at el y,  i n concur r ence,  because I  concl ude t hat  t he 

Commi ssi oner ' s i nt er pr et at i on of  Wi s.  St at .  § 632. 895( 7)  i s 

subj ect  t o de novo r evi ew,  not  t o due wei ght  def er ence,  and 

because I  concl ude t hat  § 632. 895( 7)  per mi t s Mer cyCar e t o 

excl ude cover age f or  gest at i onal  car r i er  ser vi ces,  even t hough 

t he 2002 Mer cyCar e pol i cy di d not  do so.    

¶114 I  am aut hor i zed t o st at e t hat  Just i ces ANNETTE 

KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  
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