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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.   The pet i t i oner s,  St even A.  

Rei sman and Pr essEnt er ,  L. L. P. ,  seek r evi ew of  an unpubl i shed 

opi ni on of  t he cour t  of  appeal s t hat  af f i r med or der s of  t he 

c i r cui t  cour t  r equi r i ng t he equal  di st r i but i on of  Pr essEnt er ' s  

pr of i t s t o bot h par t ner s,  Rei sman and Davi d Bushar d. 1  The 

ci r cui t  cour t  det er mi ned t hat  Rei sman was not  ent i t l ed t o 

r ecei ve a sal ar y as compensat i on f or  t he ser vi ces he r ender ed i n 

                                                 
1 Bushar d v.  Rei sman,  No 2009AP438,  unpubl i shed sl i p.  op.  

( Wi s.  Ct .  App. ,  June 15,  2010) ,  af f i r mi ng or der s of  t he c i r cui t  
cour t  f or  Pi er ce Count y,  Rober t  W.  Wi ng,  J.    
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wi ndi ng up Pr essEnt er .   I t  or der ed t hat  t he wi nd- up of  t he 

par t ner shi p be compl et ed.  

¶2 Rei sman ar gues t hat  t he c i r cui t  cour t  er r ed by f ai l i ng 

t o appl y equi t abl e consi der at i ons when i t  det er mi ned t hat  t he 

par t ner s wer e ent i t l ed t o shar e equal l y i n t he par t ner shi p' s 

pr of i t s and l osses.   I n addi t i on,  he asser t s t hat  t he c i r cui t  

cour t  er r ed by or der i ng summar y j udgment  wi t hout  maki ng t he 

t hr eshol d det er mi nat i on of  whet her  t he di ssol ut i on r esul t ed i n a 

wi nd- up or  a cont i nuat i on of  t he par t ner shi p.   

¶3 I n t he absence of  an agr eement  t o t he cont r ar y,  we 

concl ude t hat  t he di st r i but i on of  Pr essEnt er ' s pr of i t s and 

l osses i s gover ned by Wi s.  St at .  § 178. 15, 2 and t hat  Rei sman' s 

equi t abl e ar gument s ar e i nsuf f i c i ent  t o over come t he pl ai n 

l anguage of  t he st at ut e.   We al so det er mi ne t hat  because t her e 

was no genui ne di sput e of  mat er i al  f act ,  t he c i r cui t  cour t  

cor r ect l y concl uded t hat  t he di ssol ut i on of  Pr essEnt er  r esul t ed 

i n a wi nd- up,  and i t  appr opr i at el y or der ed summar y j udgment  i n 

f avor  of  Bushar d.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s.     

I  

¶4 I n 1995,  Davi d Bushar d and St even Rei sman f or med 

Pr essEnt er ,  a par t ner shi p dedi cat ed t o pr ovi di ng di al - up 

i nt er net  ser vi ce t o subscr i ber s i n west er n Wi sconsi n. 3  Ther e was 

no wr i t t en par t ner shi p agr eement .   Bushar d and Rei sman bot h 

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009-

10 ver si on unl ess ot her wi se i ndi cat ed.  

3 Pr essEnt er  f i l ed ar t i c l es of  par t ner shi p wi t h t he 
Wi sconsi n Depar t ment  of  Fi nanci al  I nst i t ut i ons i n 1998.    
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cont r i but ed $15, 000 i n st ar t - up capi t al ,  and t hey have been 

equal  par t ner s s i nce Pr essEnt er ' s i ncept i on.     

¶5 I t  appear s t hat  t he r el at i onshi p bet ween t he par t ner s 

began t o det er i or at e i n 1999.   Thr ough hi s at t or ney,  Bushar d 

sent  Rei sman a document  ent i t l ed " Not i ce of  Di ssol ut i on of  

Par t ner shi p"  on August  3,  1999:  

Pl ease be advi sed t hat  Mr .  Bushar d has chosen t o 
exer ci se hi s r i ght  t o di ssol ve t he par t ner shi p,  
Pr essEnt er  L. L. P. ,  ef f ect i ve August  31,  1999.   Mr .  
Bushar d i s t aki ng t hi s st ep because ( 1)  he bel i eves 
t hi s i s an opt i mal  t i me f or  sel l i ng t he busi ness at  
maxi mum val ue,  and ( 2)  t he r el at i onshi p bet ween t he 
par t ner s has det er i or at ed t o t he poi nt  wher e i t  i s  
i mpr act i cabl e f or  t he t wo of  you t o manage t he 
busi ness of  t he par t ner shi p j oi nt l y.      

The ef f ect  of  Bushar d' s l et t er  was t o di ssol ve t he par t ner shi p,  

ef f ect i ve August  31,  1999. 4     

¶6 The l et t er  advi sed t hat  Bushar d t hought  t he 

par t ner shi p coul d be sol d f or  $3 mi l l i on,  and i t  f ur t her  

advi sed:  " I n t he event  you wi sh t o cont i nue t o r un t he busi ness 

ei t her  i ndi v i dual l y or  wi t h a new par t ner  or  par t ner s,  Mr .  

Bushar d i s wi l l i ng t o sel l  hi s  par t ner shi p i nt er est  t o you f or  a 

compar abl e amount . "   The l et t er  concl uded:  " Pl ease have your  

                                                 
4 Wi sconsi n St at .  § 178. 25,  ent i t l ed " Di ssol ut i on of  

par t ner shi p def i ned, "  pr ovi des:  

( 1)  The di ssol ut i on of  a par t ner shi p i s t he change i n 
t he r el at i on of  t he par t ner s caused by any par t ner  
ceasi ng t o be associ at ed i n t he car r y i ng on as 
di st i ngui shed f r om t he wi ndi ng up of  t he busi ness.  

( 2)  On di ssol ut i on t he par t ner shi p i s not  t er mi nat ed,  
but  cont i nues unt i l  t he wi ndi ng up of  t he par t ner shi p 
af f ai r s i s compl et ed.  
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per sonal  at t or ney cont act  me as soon as possi bl e,  so t hat  we can 

ar r ange f or  an or der l y wi nd- up or  t r ansi t i on of  t he busi ness. "    

¶7 Ar ound t hat  t i me,  Bushar d cour t ed Voyager . net  as a 

pot ent i al  buyer .   I ni t i al l y ,  Voyager . net  expr essed a wi l l i ngness 

t o pur chase Pr essEnt er  f or  $3. 5 mi l l i on.   Never t hel ess,  t he 

at t empt  t o sel l  Pr essEnt er  t o Voyager . net  was unsuccessf ul .    

¶8 Bushar d wi t hdr ew f r om par t i c i pat i on i n Pr essEnt er .   

Rei sman cont i nued t o r un t he day- t o- day oper at i ons,  and he made 

f ur t her  at t empt s t o sel l  t he busi ness.    

¶9 Af t er  t he 1999 di ssol ut i on of  t he par t ner shi p and 

Bushar d' s wi t hdr awal  f r om i t s day- t o- day oper at i ons,  Rei sman 

cont i nued t o di r ect  Pr essEnt er  t o pay par t ner shi p dr aws 

( di st r i but i ons)  t o bot h par t ner s.   Ul t i mat el y,  Pr essEnt er  pai d 

Rei sman and Bushar d appr oxi mat el y $2. 3 mi l l i on each i n post -

di ssol ut i on di st r i but i ons.      

¶10 I n addi t i on t o r ecei v i ng a par t ner shi p dr aw,  Rei sman 

st ar t ed t aki ng a " guar ant eed dr aw"  ( a sal ar y)  i n 2004.   

Rei sman' s sal ar y r anged f r om $150, 000 t o $160, 000 annual l y.   I n 

t ot al ,  Rei sman r ecei ved $704, 700 i n sal ar y f r om Pr essEnt er  

bet ween Januar y 2004 and November  2008. 5   

¶11 I n hi s deposi t i on,  Rei sman aver r ed t hat  he had 

consul t ed wi t h an at t or ney pr i or  t o t aki ng a sal ar y,  and t hat  

t he at t or ney t ol d Rei sman t hat  he coul d compensat e hi msel f  f or  

t he wor k he was doi ng i n f ur t her ance of  t he bus i ness.   Rei sman 

                                                 
5 I n 2008,  Rei sman st ar t ed def er r i ng t he maj or i t y of  hi s  

sal ar y because Pr essEnt er  was shor t  of  cash on hand.  
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acknowl edged t hat  he had not  speci f i cal l y i nf or med Bushar d of  

hi s i nt ent i on t o t ake a sal ar y and t hat  he had not  obt ai ned 

Bushar d' s consent  pr i or  t o doi ng so.   He expl ai ned t hat  he di d 

not  bel i eve Bushar d' s consent  was necessar y because Bushar d had 

wi t hdr awn f r om t he busi ness.    

¶12 Bushar d f i r st  l ear ned t hat  Rei sman had been t ak i ng a 

sal ar y i n Apr i l  of  2006 when he r ecei ved a l et t er  f r om Rei sman 

det ai l i ng t he ef f or t s made t o " keep t he company vi abl e i n t he 

f ace of  t he demi se of  [ i t s ]  cor e busi ness, "  di al - up i nt er net  

ser vi ces.   The l et t er  expl ai ned t hat  Rei sman woul d f or ego any 

i ncr ease i n sal ar y. 6  The l et t er  f ur t her  expl ai ned:  " [ L] ooki ng t o 

t he f ut ur e,  t o pr eser ve par t ner  capi t al  and mi ni mi ze t he r i sk of  

i ncur r i ng debt ,  each par t ner ' s dr aw wi l l  be r educed t o $7, 500. 00 

per  mont h,  st ar t i ng wi t h t he next  di st r i but i on. "      

¶13 Bushar d' s at t or ney not i f i ed Rei sman by l et t er  t hat  

Bushar d obj ect ed t o Rei sman t aki ng any sal ar y:  " As you shoul d 

know,  under  Wi sconsi n l aw,  no par t ner  i s ent i t l ed t o 

r emuner at i on f or  act i ng i n t he par t ner shi p busi ness,  except  wi t h 

t he expr ess consent  of  t he ot her  par t ner s or  when wi ndi ng up t he 

par t ner shi p af f ai r s. " 7    
                                                 

6 Rei sman' s wi f e was empl oyed as Pr essEnt er ' s bookkeeper .   
The 2006 l et t er  expl ai ned t hat  she woul d al so f or ego a sal ar y 
i ncr ease.  

7 The l et t er  al so asser t ed t hat  as a par t ner ,  Bushar d was 
ent i t l ed t o f ul l  physi cal  access t o t he company and t hat  he may 
be pr esent  at  t he company pr emi ses and wi l l  par t i c i pat e i n t he 
management  and af f ai r s of  t he company begi nni ng on Wednesday,  
Oct ober  4,  2006.   Accor di ng t o deposi t i on t est i mony,  Bushar d 
went  t o Pr essEnt er  f or  t wo days i n 2006,  and t hen he st opped 
goi ng al t oget her .    
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¶14 I n November  of  2007,  Bushar d f i l ed a compl ai nt  agai nst  

Rei sman and Pr essEnt er ,  al l egi ng br each of  f i duci ar y dut y and 

unj ust  enr i chment .   He demanded an account i ng of  al l  par t ner shi p 

busi ness and af f ai r s f r om 1999 t hr ough pr esent .   He f ur t her  

demanded a money j udgment  agai nst  Rei sman " i n an amount  equal  t o 

al l  f unds t aken f r om t he Par t ner shi p wi t hout  aut hor i zat i on, "  

i ncl udi ng Rei sman' s sal ar y.    

¶15 Rei sman answer ed and count er cl ai med wi t h t wo count s of  

unj ust  enr i chment ,  damage t o busi ness r eput at i on,  and br each of  

t he dut y of  good f ai t h and f ai r  deal i ng. 8  He al l eged t hat  he had 

                                                 
8 The di ssent  asser t s t hat  Rei sman count er cl ai med f or  " an 

assessment "  whi ch " can be accompl i shed by an account i ng. "   
Di ssent ,  ¶63.   I t  i s  mi st aken.   Nei t her  t he wor d " assessment "  
nor  t he wor d " account i ng"  appear  i n Rei sman' s count er cl ai m.   See 
answer  and count er cl ai m,  whi ch i s at t ached t o t hi s opi ni on as 
Exhi bi t  A.  

I n maki ng t he asser t i on t hat  Rei sman count er cl ai med f or  an 
" assessment , "  t he di ssent  appear s t o r el y  on Rei sman' s 
count er cl ai m f or  unj ust  enr i chment ,  whi ch asser t ed:   

[ T] o t he ext ent  Mr .  Rei sman was not  compensat ed f or  
t he val uabl e ser vi ces he r ender ed,  and because 
[ Bushar d]  wi t hdr ew f r om t he busi ness and cont r i but ed 
no ef f or t  or  ser vi ces t o i t  dur i ng t he per i od at  
i ssue,  payment s t o [ Bushar d]  wer e di spr opor t i onat el y 
hi gh and [ Bushar d]  was t her eby unj ust l y enr i ched i n a 
sum t o be det er mi ned by t he t r i er - of - f act .    

Al t er nat i vel y,  i t  may be t hat  t he di ssent  r el i es on 
Rei sman' s count er cl ai m f or  damage t o busi ness r eput at i on,  whi ch 
asser t ed:   

[ Bushar d]  i s  awar e t hat  t he f i l i ng of  t hi s l awui t  i s  
det r i ment al  t o t he busi ness i nt er est  of  [ Pr essEnt er  
and Rei sman] ;  t o t he ext ent  of  t he damage t o t he 
busi ness,  [ Pr essEnt er  and Rei sman]  ar e ent i t l ed t o be 
compensat ed r easonabl y.    
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not  been adequat el y compensat ed " f or  t he f r ui t s of  hi s l abor  

t hat  pr oduced massi ve sums pai d t o"  Bushar d af t er  Bushar d 

di ssol ved t he par t ner shi p ef f ect i ve August  31,  1999.      

¶16 Rei sman t hen moved f or  summar y j udgment .   He asser t ed 

t hat  " Mr .  Bushar d' s di ssol ut i on of  t he par t ner shi p caused t he 

busi ness t o be i n wi nd- up mode as no cont i nuat i on was consent ed 

t o. "   Accor di ng t o Rei sman' s br i ef  t o t he c i r cui t  cour t ,  " Pr ess 

Ent er  has r emai ned i n wi nd- up mode si nce August  of  1999, "  t he 

dat e t hat  Bushar d " uni l at er al l y and i r r evocabl y caused t he wi nd-

up and di ssol ut i on of  Pr ess Ent er ,  L. L. P. "   Rei sman cont ended 

t hat  he " di d not  need t he consent  of  Mr .  Bushar d under  Wi sconsi n 

l aw i n or der  t o dr aw compensat i on f or  hi s l abor  i n wi ndi ng up 

t he par t ner shi p f ol l owi ng Mr .  Bushar d' s uni l at er al  di ssol ut i on 

of  t he par t ner shi p. "   " Because t he busi ness i s engaged i n wi nd-

up,  not  cont i nuat i on, "  Rei sman ar gued,  " Mr .  Bushar d wi l l  r ecei ve 

t he val ue of  hi s i nt er est  at  t he dat e of  l i qui dat i on or  f i nal  

set t l ement  whi ch has yet  t o occur . "   

¶17 Rei sman ar gued t hat  Pr essEnt er ' s di ssol ut i on " i s 

anal ogous t o a deceased par t ner  scenar i o"  wher e t he sur vi v i ng 

par t ner  i s compensat ed f or  hi s  ser vi ces i n wi ndi ng up t he 

par t ner shi p:   

The r at i onal e behi nd t he Uni f or m Par t ner shi p Act  and 
t hus t he r at i onal e f or  Wi s.  St at .  § 178. 15( 6)  i s t hat  
i t  i s  j ust  and pr oper  t hat  t he sur vi v i ng par t ner  
shoul d r ecei ve a r easonabl e al l owance f or  hi s  ski l l  

                                                                                                                                                             
Ther e ar e f our  count s t o Rei sman' s count er cl ai m.   None can 

be r easonabl y i nt er pr et ed as r equest i ng an " assessment "  
accompl i shed by an " account i ng. "         
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and i ndust r y i n conduct i ng t he busi ness,  f or  dur i ng 
t hat  t i me t he busi ness has not  r ecei ved t he car e and 
l abor  of  t he deceased par t ner ,  as an equi val ent  f or  
such ser vi ces.      

.  .  .  .   

The 50/ 50 spl i t  of  t he par t ner shi p has been i ncr edi bl y 
i mbal anced i n Mr .  Bushar d' s f avor  s i nce 1999.   
Al t hough Mr .  Bushar d i s not  deceased,  he has abandoned 
t he par t ner shi p as t hough he wer e,  l eavi ng Mr .  Rei sman 
wi t h al l  of  t he wor k i n r unni ng t he busi ness whi l e 
s i mul t aneousl y wi ndi ng- up Pr ess Ent er ' s af f ai r s.    

¶18 I n an or al  r ul i ng,  t he c i r cui t  cour t  deni ed Rei sman' s 

mot i on f or  summar y j udgment .   I t  concl uded:  " [ T] hi s i s a wi nd- up 

si t uat i on,  .  .  .  t her e i s not  a sur vi v i ng par t ner  s i t uat i on.   

Thi s i sn' t  wher e one par t y di ed and t he ot her  par t ner  sur vi ved 

and cont i nued t he busi ness. "   I t  f ur t her  det er mi ned:  " The l aw 

says t he par t ner  who st ays i n t he par t ner shi p dur i ng wi nd- up i s 

not  ent i t l ed t o compensat i on,  and t he l aw i s ver y c l ear  i n t hat  

r egar d. "   Accor di ngl y,  t he cour t  concl uded t hat  Rei sman " i s not  

ent i t l ed t o any compensat i on f or  r unni ng t he af f ai r s of  t he 

par t ner shi p whi l e t he par t ner shi p i s i n wi nd- up st at us,  pur suant  

t o t he Uni f or m Par t ner shi p Law and t he l aw i n t he st at e of  

Wi sconsi n. "      

¶19 The par t i es di sagr eed on t he ef f ect  of  t he cour t ' s 

r ul i ng.   Bushar d cont ended t hat  t her e wer e no i ssues l ef t  f or  

t r i al ,  and he moved t he cour t  f or  summar y j udgment  and an or der  

r equi r i ng t hat  t he wi nd- up of  Pr essEnt er  be compl et ed.   Rei sman 

cont ended t hat  t he cour t ' s  or der  had not  r esol ved hi s 

count er cl ai m t hat  Bushar d had been unj ust l y enr i ched by 

Rei sman' s ef f or t s i n suppor t  of  t he par t ner shi p.    
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¶20 I n cont r ast  wi t h hi s ear l i er  asser t i ons i n t he c i r cui t  

cour t ,  Rei sman cont ended t hat  " [ a]  f act  quest i on exi st s 

concer ni ng whet her  Pr essEnt er ,  LLP i s i n a wi nd- up mode or  

s i mpl y a cont i nuat i on t hat  has been consent ed t o by Mr .  

Bushar d. "   Regar dl ess of  whet her  t he di ssol ut i on had t r i gger ed a 

wi nd- up or  a cont i nuat i on,  Rei sman asser t ed t hat  Bushar d had 

been unj ust l y enr i ched because he had been over compensat ed f or  

hi s shar e of  t he val ue of  t he par t ner shi p.   Rei sman expl ai ned 

t hat  t he 1999 of f er  of  pur chase f r om Voyager . net  evi nced t hat  

t he val ue of  Pr essEnt er  had been appr oxi mat el y $3. 5 mi l l i on at  

di ssol ut i on.   He ar gued t hat  Bushar d had been ampl y compensat ed 

f or  hi s hal f  of  t he 1999 val ue of  t he par t ner shi p by t he payment  

of  par t ner  dr aws exceedi ng $2. 3 mi l l i on over  t he year s.      

¶21 Af t er  hear i ng ar gument s,  t he c i r cui t  cour t  ent er ed an 

amended or der  di smi ssi ng Rei sman' s count er cl ai ms and or der i ng 

t hat  t he wi nd- up of  Pr essEnt er ' s af f ai r s be compl et ed.   The 

or der  di r ect ed Rei sman t o pay Bushar d $352, 350,  hal f  t he amount  

t hat  Rei sman had t aken i n sal ar y over  t he year s.    

¶22 The ci r cui t  cour t  det er mi ned t hat  i t s ear l i er  or der  

f or ecl osed Rei sman f r om ar gui ng t hat  di ssol ut i on t r i gger ed a 

cont i nuat i on r at her  t han a wi nd- up:   

I t ' s  my st r ong opi ni on t hat  t he Cour t  di d f i nd t hat  
t hi s i s a wi nd- up si t uat i on .  .  .  [ I ] t  was,  i n f act ,  
admi t t ed t hat  t hi s was a wi nd- up si t uat i on.   The Cour t  
assumed i t  was a wi nd- up si t uat i on and f ound 
speci f i cal l y i t  was a wi nd- up si t uat i on,  so t hi s  i sn' t  
a s i t uat i on wher e I  can now f i nd somet hi ng di f f er ent .   
That  woul d be i nappr opr i at e.   So,  t hi s i s a wi nd- up 
si t uat i on.     
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I t  concl uded t hat  under  t he appl i cabl e l aw,  Bushar d had not  been 

unj ust l y enr i ched:  " [ T] he ar gument s t hat  ar e pr esent ed by 

[ Rei sman]  r eal l y ar e back t o ar gument s t hat  say,  I  shoul d be 

r ei mbur sed,  i t ' s  not  f ai r  I  don' t  get  pai d f or  my ser vi ces.   And 

I  don' t  t hi nk i t ' s  a mat t er  of  f ai r ness,  i t ' s  a mat t er  of  l aw,  

and t he l aw says you don' t . "   

¶23 The cour t  of  appeal s af f i r med i n an unpubl i shed 

opi ni on.   Bushar d v.  Rei sman,  No 2009AP438,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App. ,  June 15,  2010) .    Rei sman pet i t i oned t hi s cour t  

f or  r evi ew,  set t i ng f or t h sever al  i ssues. 9  I n essence,  he ar gued 

t hat  equi t abl e pr i nci pl es r equi r ed r ever sal ,  and t hat  t he 

c i r cui t  cour t  er r ed by or der i ng summar y j udgment  wi t hout  maki ng 

                                                 
9 Speci f i cal l y,  Rei sman asser t ed t hat  t he f ol l owi ng f our  

i ssues r equi r ed r esol ut i on by t hi s cour t :  ( 1)  whet her  an i ni t i al  
det er mi nat i on needs t o be made about  t he manner  of  di ssol ut i on 
of  a par t ner shi p i n Wi sconsi n i n deci di ng t he appr opr i at e 
measur e f or  f i nanci al  di v i s i on bet ween t he par t ner s;  ( 2)  
whet her ,  accor di ng t o t he di ct at es of  Est at e of  Mat t eson v.  
Mat t eson,  2008 WI  48,  309 Wi s.  2d 311,  749 N. W. 2d 557,  equi t y 
must  be appl i ed i n det er mi ni ng t he f i nanci al  di sposi t i on bet ween 
t he par t i es;  ( 3)  whet her  t he r eal  cont r over sy was det er mi ned i n 
t hi s mat t er  wher e wi t hdr awi ng par t ner  al l owed t he cont i nui ng 
par t ner  t o wor k an el even- year  per i od,  dr ew $2. 3 mi l l i on i n 
par t ner shi p di st r i but i ons,  i ni t i al l y  i nsi st ed t hat  a wi nd- up 
occur  but  l at er  consent i ng t o a cont i nuat i on and i n t hat  el even 
year s,  t he cont i nui ng par t ner  t r i ed sel l i ng t he busi ness t o 
ef f ect  t he wi nd- up,  was not  abl e t o do so and cont i nued t o 
oper at e t he busi ness successf ul l y f or  el even year s,  but ,  f or  t he 
l ast  4. 8 year s r ecei ved a sal ar y  t hat  was l ess t han mar ket  val ue 
f or  wor k needed by t he par t ner shi p;  and ( 4)  whet her ,  i n t he 
c i r cumst ances wher e t he wi t hdr awi ng par t ner  i s over compensat ed 
by ei t her  t he measur e f or  a wi nd- up or  cont i nuat i on,  a 
count er cl ai m f or  unj ust  enr i chment  l i e i n f avor  of  t he 
sust ai ni ng member  who has done al l  of  t he wor k?  
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a det er mi nat i on of  whet her  t he di ssol ut i on of  Pr essEnt er  

r esul t ed i n a wi nd- up or  a cont i nuat i on of  t he par t ner shi p.   

I I  

¶24 To r esol ve t he i ssues pr esent ed by t hi s case,  we ar e 

r equi r ed t o i nt er pr et  t he st at ut es t hat  gover n t he r espect i ve 

r i ght s and obl i gat i ons of  par t ner s.   St at ut or y i nt er pr et at i on i s  

a quest i on of  l aw.   Est at e of  Mat t eson v.  Mat t eson,  2008 WI  48,  

¶22,  309 Wi s.  2d 311,  749 N. W. 2d 557.   We i nt er pr et  st at ut es 

i ndependent l y f r om t he i nt er pr et at i ons r ender ed by t he c i r cui t  

cour t  and t he cour t  of  appeal s.   I d.     

¶25 I n addi t i on,  we ar e r equi r ed t o det er mi ne whet her  t he 

c i r cui t  cour t  er r ed by or der i ng summar y j udgment  wi t hout  maki ng 

a det er mi nat i on of  whet her  Pr essEnt er ' s di ssol ut i on r esul t ed i n 

a wi nd- up or  a cont i nuat i on of  t he par t ner shi p.   We r evi ew a 

gr ant  of  summar y j udgment  i ndependent l y of  t he det er mi nat i on 

r ender ed by t he c i r cui t  cour t .   Gr een Spr i ng Far ms v.  Ker st en,  

136 Wi s.  2d 304,  315- 17,  401 N. W. 2d 816 ( 1987) .   Summar y 

j udgment  i s appr opr i at e i f  t her e ar e no genui ne i ssues of  

mat er i al  f act  and t he movi ng par t y i s ent i t l ed t o j udgment  as a 

mat t er  of  l aw.   Wi s.  St at .  § 802. 08( 2) .   Whet her  t he wi t hdr awi ng 

par t ner  el ect ed a wi nd- up or  consent ed t o cont i nuat i on i s a 

quest i on of  f act .   Lange v.  Bar t l et t ,  121 Wi s.  2d 599,  601,  360 

N. W. 2d 702 ( Ct .  App.  1984) .    

¶26 We begi n by eval uat i ng Rei sman' s ar gument s t hat  t he 

c i r cui t  cour t  er r ed by f ai l i ng t o appl y equi t abl e consi der at i ons 

when i t  det er mi ned t hat  t he par t ner s wer e ent i t l ed t o shar e 

equal l y i n t he par t ner shi p' s pr of i t s and l osses.   We t hen t ur n 
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t o eval uat i ng Rei sman' s asser t i on t hat  t he c i r cui t  cour t  er r ed 

by or der i ng summar y j udgment  wi t hout  maki ng t he t hr eshol d 

det er mi nat i on of  whet her  t he di ssol ut i on r esul t ed i n a wi nd- up 

or  a cont i nuat i on of  t he par t ner shi p.    

I I I  

¶27 I n essence,  Rei sman ur ges us t o r ever se t he cour t  of  

appeal s because t he ci r cui t  cour t ' s  appl i cat i on of  t he Uni f or m 

Par t ner shi p Law t o t he f act s of  t hi s case achi eved an 

i nequi t abl e r esul t .   Accor di ngl y,  we t ur n t o exami ni ng t he 

st at ut or y mandat es gover ni ng Wi sconsi n par t ner shi ps.   I n t he 

absence of  an agr eement  t o t he cont r ar y,  t he r i ght s and 

obl i gat i ons of  par t ner s ar e gover ned by Wi s.  St at .  Ch.  178,  

whi ch codi f i es t he Uni f or m Par t ner shi p Act  ( UPA) .    

¶28 The UPA was enact ed by t he Uni f or m Law Commi ssi on i n 

1914.   I n a Pr ef at or y Not e,  t he Uni f or m Law Commi ssi on expl ai ned 

t hat  uni f or mi t y i n t he l aw of  par t ner shi p was desi r abl e because 

" t her e exi st s an al most  hopel ess conf usi on of  t heor y and 

pr act i ce,  maki ng t he act ual  admi ni st r at i on of  t he l aw di f f i cul t  

and of t en i nequi t abl e. "   Pr ef at or y Not e,  Uni f or m Par t ner shi p Act  

( 1914) .   

¶29 Wi sconsi n adopt ed t he pr ovi s i ons of  t he UPA shor t l y 

t her eaf t er .   See § 1,  ch.  358,  Laws of  1915.   These pr ovi s i ons,  

as amended by t he Wi sconsi n l egi s l at ur e t hr oughout  t he year s,  

can be f ound i n Wi s.  St at .  Ch.  178.   Al t hough t he Uni f or m Law 

Commi ssi on amended t he UPA i n 1997,  Wi sconsi n has not  yet  

enact ed t hose amendment s.   
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¶30 The UPA,  as cur r ent l y enact ed i n Wi sconsi n,  set s  f or t h 

def aul t  r ul es f or  det er mi ni ng t he r i ght s and dut i es of  

par t ner s. 10  See Wi s.  St at .  § 178. 15.   Subsect i on ( 1)  pr ovi des 

t hat  par t ner s shar e equal l y i n t he pr of i t s and l osses of  t he 

par t ner shi p.   Fur t her ,  subsect i on ( 6)  set s f or t h t he gener al  

r ul e t hat  no par t ner  i s ent i t l ed t o r emuner at i on f or  act i ng i n 

t he par t ner shi p busi ness:  " No par t ner  i s  ent i t l ed t o 

r emuner at i on f or  act i ng i n t he par t ner shi p busi ness,  except  t hat  

a sur vi v i ng par t ner  i s ent i t l ed t o r easonabl e compensat i on f or  

hi s or  her  ser vi ces i n wi ndi ng up t he par t ner shi p af f ai r s. "  

                                                 
10 The r el evant  por t i ons of  Wi s.  St at .  § 178. 15 pr ovi de:  

The r i ght s and dut i es of  t he par t ner s i n r el at i on t o 
t he par t ner shi p shal l  be det er mi ned,  subj ect  t o any 
agr eement  bet ween t hem,  by t he f ol l owi ng r ul es:  

( 1)  Each par t ner  shal l  be r epai d t hat  par t ner ' s 
cont r i but i ons,  whet her  by way of  capi t al  or  advances 
t o t he par t ner shi p pr oper t y and shar e equal l y  i n t he 
pr of i t s and sur pl us r emai ni ng af t er  al l  l i abi l i t i es,  
i ncl udi ng t hose t o par t ner s,  ar e sat i sf i ed;  and,  
except  as pr ovi ded i n s.  178. 12( 2) ,  each par t ner  must  
cont r i but e t owar ds t he l osses,  whet her  capi t al  or  
ot her wi se,  sust ai ned by t he par t ner shi p accor di ng t o 
t hat  par t ner ' s shar e i n t he pr of i t s.  

 .  .  .   

( 5)  Al l  par t ner s have equal  r i ght s i n t he management  
and conduct  of  t he par t ner shi p busi ness.  

( 6)  No par t ner  i s ent i t l ed t o r emuner at i on f or  act i ng 
i n t he par t ner shi p busi ness,  except  t hat  a sur vi v i ng 
par t ner  i s ent i t l ed t o r easonabl e compensat i on f or  hi s 
or  her  ser vi ces i n wi ndi ng up t he par t ner shi p af f ai r s.  

 .  .  .   
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¶31 Under  t he def aul t  r ul es set  f or t h i n Wi sconsi n' s UPA,  

t her e i s onl y one except i on t o t he gener al  r ul e t hat  no par t ner  

i s ent i t l ed t o r emuner at i on f or  act i ng i n t he par t ner shi p 

busi ness.   Under  t hi s except i on,  a par t ner  i s ent i t l ed t o ext r a 

compensat i on i f  he i s a " sur vi v i ng par t ner . "    

¶32 Wi sconsi n cour t s have st r i ct l y const r ued t he t er m 

" sur vi v i ng par t ner "  t o appl y onl y t o t hose par t ner s who have 

sur vi ved anot her  par t ner ' s deat h.   We have expl ai ned t hat  t he 

t er m " sur vi v i ng par t ner "  does not  cont empl at e a par t ner  who 

cont i nues t o wor k at  t he busi ness af t er  anot her  par t ner  r et i r es 

or  wi t hdr aws f r om t he busi ness.   Mat t eson,  309 Wi s.  2d 311,  ¶62 

( 2008)  ( " [ E] xt r a compensat i on [ may be]  accor ded t o sur vi v i ng 

par t ner s when a par t ner shi p i s di ssol ved due t o t he deat h of  a 

par t ner ,  whi ch i s not  t he case her e[ . ] " ) ;  see al so Gul l  v.  Van 

Epps,  185 Wi s.  2d 609,  625,  517 N. W. 2d 531 ( Ct .  App.  1994)  

( " Sect i on 178. 15( 6)  al l ows ext r a compensat i on onl y when t he 

par t ner shi p i s di ssol ved due t o t he deat h of  a par t ner  and t her e 

i s a sur vi v i ng par t ner .   I t  appear s t o be t he r ul e i n i nt er  

v i vos cases——t hose i n whi ch a par t ner  r et i r es or  wi t hdr aws——t hat  

t he par t ner  who compl et es t he wor k i n pr ogr ess i s not  ent i t l ed 

t o any compensat i on beyond t he f ee he or  she woul d have r ecei ved 

f or  t hat  wor k had t he par t ner shi p not  di ssol ved. " ) .  

¶33 Thi s i nt er pr et at i on of  t he t er m " sur vi v i ng par t ner "  i s 

consi st ent  wi t h how t hat  t er m i s used i n sur r oundi ng st at ut es.   

I n t he sur r oundi ng st at ut es,  t he t er m " sur vi v i ng par t ner "  

descr i bes a par t ner  who has sur vi ved anot her  par t ner ' s deat h.   

See,  e. g. ,  Wi s.  St at .  178. 21( 3) ( d)  ( " On t he deat h of  a par t ner  
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t he par t ner ' s r i ght  i n speci f i c  par t ner shi p pr oper t y vest s i n 

t he sur vi v i ng par t ner  or  par t ner s[ . ] " ) ;  Wi s.  St at .  § 178. 18( 2)  

( " Thi s sect i on appl i es al so t o t he r epr esent at i ves of  a deceased 

par t ner  engaged i n t he l i qui dat i on of  t he af f ai r s of  t he 

par t ner shi p as t he per sonal  r epr esent at i ves of  t he l ast  

sur vi v i ng par t ner . " ) .  

¶34 Wi sconsi n' s i nt er pr et at i on of  t he t er m " sur vi v i ng 

par t ner "  i s  l i kewi se consi st ent  wi t h how t hat  t er m has been 

i nt er pr et ed by t he maj or i t y of  st at es t hat  have adopt ed t he 

UPA. 11  An i nf l uent i al  t r eat i se expl ai ns t hat  " [ u] nl ess t he 

par t ner s agr ee ot her wi se,  UPA § 18( f )  [ whi ch has been codi f i ed 

i n Wi sconsi n as Wi s.  St at .  § 178. 15( 6) ]  per mi t s compensat i on of  

par t ner s f or  post - di ssol ut i on wi ndi ng- up ser vi ces,  when 

di ssol ut i on i s caused by deat h,  but  not  i n ot her  cases. "   Al an 

                                                 
11 See,  e. g. ,  Cour i  v.  Cour i ,  447 N. E. 2d 334,  339 ( I l l .  

1983)  ( " Absent  an agr eement ,  cour t s wi l l  not  at t empt  t o equal i ze 
compensat i on commensur at e wi t h ser vi ces. " ) ;  Kennedy v.  Kennedy,  
433 N. E. 2d 1247,  1249 ( Mass.  App.  1982) ;  Chazan v.  Most ,  209 
Cal .  App.  2d 519,  523 ( Cal .  Ct .  App.  1962)  ( " Ther e i s no mer i t  
i n Most ' s cont ent i on t hat  he i s a ' sur vi v i ng par t ner . '   That  
t er m r ef er s t o t he par t ner  who sur vi ves af t er  t he deat h of  t he 
ot her . " ) ;  Maus v.  Gal i c,  669 N. W. 2d 38,  46 ( Mi nn.  App.  2003) ;  
Mehl  v.  Mehl ,  786 P. 2d 1173,  1175 ( Mont .  1990)  ( " Thi s st at ut e i s  
c l ear .   I n t he absence of  any agr eement  t o t he cont r ar y,  
par t ner s ar e not  ent i t l ed t o any wages unl ess one of  t he 
par t ner s di es and t he sur vi v i ng par t ner  wi nds up t he 
par t ner shi p. " ) ;  Smi t h v.  Daub,  365 N. W. 2d 816,  821 ( Neb.  1985) .    
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R.  Br omber g & Lar r y E.  Ri bst ei n,   Br omber g and Ri bst ei n on 

Par t ner shi p § 7. 08( d)  ( emphasi s added. ) 12   

¶35 The UPA' s har d- and- f ast  r ul e agai nst  par t ner  

r emuner at i on has been cr i t i c i zed as i nequi t abl e by comment at or s  

and cour t s al i ke.   One comment at or  has concl uded t hat  " i n 

gener al ,  U. P. A.  case l aw has been l ess equi t abl e t han pr e- U. P. A.  

case l aw on compensat i on. "   Leonar d Char l es Schwar t z,  

Compensat i on of  A Par t ner  f or  Ser vi ces:  Pr obl ems i n I nt er pr et i ng 

t he U. P. A.  and Par t ner shi p Agr eement s,  19 Sw.  U.  L.  Rev.  1,  2 

                                                 
12 The di ssent  appear s t o concl ude t hat  each par t ner ' s  

r espect i ve i nt er est  i n t he par t ner shi p may f l uct uat e based on 
t he compar at i ve val ue of  t he " per sonal  ser v i ces,  ski l l ,  or  
knowl edge"  t hat  par t ner  has cont r i but ed t o t he par t ner shi p at  
any gi ven t i me.   Ci t i ng Thompson v.  Bet h,  14 Wi s.  2d 271,  111 
N. W. 2d 271 ( 1961) ,  i t  asser t s t hat  " when one par t ner  cont r i but es 
per sonal  ser vi ces,  ski l l ,  and knowl edge t o t he par t ner shi p,  
t hese cont r i but i ons can be t aken i nt o account  when val ui ng t hat  
par t ner ' s shar e of  t he par t ner shi p at  t er mi nat i on. "   Di ssent ,  
¶85;  see al so i d. ,  ¶62.   I t  concl udes t hat  a c i r cui t  cour t  can 
det er mi ne t hat  t he par t ner s '  shar es of  t he par t ner shi p " may no 
l onger  be i n t he same per cent ages as t hey wer e when t he 
par t ner shi p commenced. "   I d. ,  ¶86.  

The consequences of  t he di ssent ' s asser t i on ar e unset t l i ng.   
I magi ne t he amount  of  l i t i gat i on t hat  such a r ul e woul d f ost er  
bet ween di sgr unt l ed par t ner s.          

The di ssent ' s asser t i on mi sr eads t he f act s and hol di ng of  
Thompson.   I n t hat  case,  t he par t ner s f or med a par t ner shi p,  
agr eei ng t hat  " Bet h was t o pi ck up t he opt i on and [ Thompson]  was 
t o do t he const r uct i on wor k. "   14 Wi s.  2d at  274.   " On t hat  
basi s, "  t he par t ner s agr eed t hat  Thompson woul d have a one- t hi r d 
shar e i n t he par t ner shi p.   I d.  at  274,  275.   When Thompson sued 
f or  hi s par t ner shi p i nt er est ,  he was not  aski ng t he cour t  t o 
r eval ue hi s per cent age shar e of  t he par t ner shi p based on hi s 
l abor ,  as t he di ssent  suggest s.   Rat her ,  he was seeki ng " hi s 
one- t hi r d par t ner shi p i nt er est , "  t hat  i s ,  one- t hi r d of  t he 
pr of i t s f r om t he sal e of  par t ner shi p pr oper t y.   I d.  at  280.    
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( 1990) .   Ot her  comment at or s obser ve t hat  " t he no- compensat i on 

r ul e l eads t o i nequi t abl e r esul t s whenever  t he di v i s i on of  

par t ner shi p pr of i t s i s not  pr opor t i onal  t o t he wor k l oad of  some 

par t ner s dur i ng t he wi ndi ng- up per i od. "   Mar k H.  Epst ei n & 

Br andon Wi sof f ,  Wi ndi ng Up Di ssol ved Law Par t ner shi ps:  The No-

Compensat i on Rul e and Cl i ent  Choi ce,  73 Cal .  L.  Rev.  1597,  1599 

( 1985) .   As a r esul t ,  some cases have depar t ed f r om t he r ul e set  

f or t h i n t he UPA:  " When t he ci r cumst ances i ndi cat e t hat  t he 

par t ner s woul d not  expect  equal  di v i s i on of  wor k and 

compensat i on on i nt er  v i vos di ssol ut i on ( f or  exampl e,  when a 

par t ner  has wi t hdr awn f r om f ur t her  par t i c i pat i on i n t he 

busi ness) ,  some cour t s have per mi t t ed post - di ssol ut i on 

compensat i on. "   Br omber g & Ri bst ei n,  supr a,  7: 08( d) . 13    

¶36 I n t he 1990s,  t he Uni f or m Law Commi ssi on " spent  

s i gni f i cant  ef f or t "  moder ni z i ng t he r ul es gover ni ng par t ner shi p 

br eakups.   Pr ef at or y Not e,  Uni f or m Par t ner shi p Act  ( 1997) .   The 

Revi sed Uni f or m Par t ner shi p Act  of  1997 pr ovi des i n par t  t hat  a 

par t ner  may r ecei ve r easonabl e compensat i on f or  ser vi ces 

r ender ed wi ndi ng up t he busi ness of  t he par t ner shi p:  

A par t ner  i s not  ent i t l ed t o r emuner at i on f or  ser vi ces 
per f or med f or  t he par t ner shi p,  except  f or  r easonabl e 
compensat i on f or  ser vi ces r ender ed i n wi ndi ng up t he 
busi ness of  t he par t ner shi p.   

                                                 
13 The di ssent  c i t es as exampl es cases t hat  appear  t o depar t  

f r om t he r ul e set  f or t h i n t he UPA.   Di ssent ,  ¶¶87- 88 ( c i t i ng 
Essay v.  Essay,  123 N. W. 2d 648 ( Neb.  1963) ;  Vangel  v.  Vangel ,  
291 P. 2d 25 ( Cal .  S.  Ct .  1955) ) .   Subsequent  cases f r om t hose 
j ur i sdi ct i ons have f ol l owed t he UPA' s r ul e.   See supr a,  ¶34,  
n. 11.  
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Uni f or m Par t ner shi p Act  ( 1997)  § 401( h)  ( emphasi s added) ;  see 

al so Gul l ,  185 Wi s.  2d at  626 ( c i t i ng t he dr af t  of  t he r evi s i ons 

t hat  had been pr omul gat ed i n 1993) .           

¶37 The Uni f or m Law Commi ssi on' s pr ef at or y comment s 

conf i r m t hat  t hi s r evi s i on i s i nt ended t o be a subst ant i ve 

change i n t he l aw:  " Subsect i on 401( h)  del et es t he UPA r ef er ence 

t o a ' sur vi v i ng'  par t ner .   That  means any par t ner  wi ndi ng up t he 

busi ness i s ent i t l ed t o compensat i on,  not  j ust  a sur vi v i ng 

par t ner  wi ndi ng up af t er  t he deat h of  anot her  par t ner . "   Uni f or m 

Par t ner shi p Act  ( 1997)  § 401 cmt .  9.       

¶38 The Wi sconsi n l egi s l at ur e has not  adopt ed t he 1997 

r evi s i ons.   Accor di ngl y,  t he 1997 r evi s i ons ar e not  appl i cabl e 

t o t hi s case.   Rat her ,  t he r esul t  i s  gover ned by Wi s.  St at .  § 

178. 15( 6)  and t he Uni f or m Par t ner shi p Act  ( 1914) ,  whi ch pr ovi des 

t hat  " [ n] o par t ner  i s ent i t l ed t o r emuner at i on f or  act i ng i n t he 

par t ner shi p busi ness,  except  t hat  a sur vi v i ng par t ner  i s  

ent i t l ed t o r easonabl e compensat i on f or  hi s or  her  ser vi ces i n 

wi ndi ng up t he par t ner shi p af f ai r s. "      

¶39 I n t hi s case,  i t  was Bushar d' s el ect i on t o di ssol ve 

t he par t ner shi p,  and not  hi s deat h,  t hat  l ed t o t he 

par t ner shi p' s di ssol ut i on.   Accor di ngl y,  Rei sman i s not  a 

" sur vi v i ng par t ner . "   Under  t he pr ovi s i ons of  t he UPA i n ef f ect  

i n Wi sconsi n,  Rei sman i s not  ent i t l ed t o r emuner at i on f or  wor k 

per f or med i n f ur t her ance of  t he par t ner shi p,  and Bushar d i s 

ent i t l ed t o shar e equal l y i n Pr essEnt er ' s pr of i t s.   Wi s.  St at .  

§ 178. 15( 6) ;  Wi s.  St at .  § 178. 15( 1) .   The ci r cui t  cour t ' s  or der  
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equal l y di v i di ng Pr essEnt er ' s pr of i t s bet ween t he par t ner s i s 

consi st ent  wi t h t he st at ut or y mandat es.  

¶40 Rei sman ar gues t hat  " t he r eal  cont r over sy was not  f ul l y  

t r i ed" 14 because " Mr .  Bushar d has been over pai d and i t  i s  unj ust  

t o per mi t  Mr .  Rei sman t o suf f er  so l ar ge a l oss whi l e he 

cont i nues t o be obl i gat ed t o r un t he busi ness whi l e at t empt i ng 

t o sel l  i t ,  al l  wi t hout  i ncome f or  hi s ef f or t s. "   Cont r ar y t o 

Rei sman' s asser t i ons,  t he r eal  cont r over sy i n t hi s case i s not  

what  di st r i but i on of  Pr essEnt er ' s pr of i t s i s most  equi t abl e 

under  t he c i r cumst ances.   I nst ead,  t he r eal  cont r over sy i s what  

di st r i but i on i s mandat ed by t he pl ai n l anguage of  t he st at ut e.    

¶41 Addi t i onal l y,  we concl ude t hat  t he c i r cui t  cour t  di d 

not  er r  when i t  di smi ssed Rei sman' s count er cl ai m f or  unj ust  

enr i chment .   A c l ai m f or  unj ust  enr i chment  r equi r es Rei sman t o 

show ( 1)  he conf er r ed a benef i t  on Bushar d;  ( 2)  Bushar d knew of  

t he benef i t ;  and ( 3)  Bushar d accept ed or  r et ai ned t he benef i t  

under  c i r cumst ances t hat  made i t  i nequi t abl e f or  hi m t o r et ai n 

t he benef i t .   St aver  v.  Mi l waukee Count y,  2006 WI  App 33,  ¶24,  

289 Wi s.  2d 675,  712 N. W. 2d 387.   Her e,  wher e t he benef i t  t hat  

was conf er r ed on Bushar d i s mandat ed by t he st at ut e,  no c l ai m 

f or  unj ust  enr i chment  may l i e.    

¶42 We ar e cogni zant  t hat  t he r esul t  mandat ed by t he 

st at ut e appear s t o be i nequi t abl e under  t he f act s of  t hi s case.   

                                                 
14 Wi sconsi n St at .  § 751. 06 per mi t s t hi s cour t  t o r ever se a 

j udgment  of  t he c i r cui t  cour t  i f  " t he r eal  cont r over sy has not  
been f ul l y t r i ed,  or  t hat  i t  i s pr obabl e t hat  j ust i ce has f or  
any r eason mi scar r i ed. "   
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Never t hel ess,  a cour t  " may not  exer ci se i t s equi t abl e aut hor i t y 

i f  such exer ci se woul d i gnor e a st at ut or y mandat e. "   GMAC Mor t g.  

Cor p.  v.  Gi svol d,  215 Wi s.  2d 459,  480,  572 N. W. 2d 466 ( 1998) .    

¶43 Wi sconsi n St at .  Ch.  178 r ef l ect s t he l egi s l at ur e' s 

publ i c pol i cy choi ces about  t he r i ght s and obl i gat i ons of  

par t ner s i n t he absence of  agr eement s t o t he cont r ar y.   As 

di scussed above,  t he Uni f or m Law Commi ssi on has adopt ed 

r evi s i ons t o t he UPA t hat  woul d amel i or at e t he har sh r esul t  

r eached i n t hi s  case.   Never t hel ess,  t he Wi sconsi n l egi s l at ur e 

has not  adopt ed t hese r evi s i ons.   As t he cour t  of  appeal s 

concl uded i n Gul l ,  " i f  t he r ul e agai nst  ext r a compensat i on i s t o 

be modi f i ed,  we bel i eve t he l egi s l at ur e must  r ev i se § 178. 15( 6) ,  

St at s. "   Gul l ,  185 Wi s.  2d at  626.    

¶44 The appar ent  i nequi t y t hat  r esul t s i n t hi s case 

under scor es t he val ue of  a wr i t t en par t ner shi p agr eement .   

Comment at or s have expl ai ned t hat  " t he par t ner shi p st at ut e i s,  t o 

a l ar ge ext ent ,  a st andar d f or m agr eement  t hat  can be var i ed by 

t he par t i es.   Because t he st andar d f or m of t en pr oduces unwant ed 

r esul t s,  par t ner s ar e wel l  adv i sed t o gi ve car ef ul  advance 

consi der at i on t o di ssol ut i on and i t s consequences and t o dr af t  

expl i c i t  agr eement s. "   Br omber g & Ri bst ei n,  supr a,  § 7. 01( c) .  

¶45 I f  t he pr ovi s i ons of  t he UPA ar e unsat i sf act or y,  

par t ner s can and shoul d pr ot ect  t hei r  i nt er est s by agr eei ng t o 
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di f f er ent  t er ms. 15  I n t he absence of  an agr eement  modi f y i ng t he 

pr ovi s i ons of  t he UPA,  a cour t  shoul d decl i ne f r om f ashi oni ng an 

af t er - t he- f act  r emedy i n pur sui t  of  an equi t abl e r esul t  when 

t hat  r emedy cont r avenes t he publ i c pol i cy choi ces est abl i shed by 

t he l egi s l at ur e. 16         

                                                 
15 " An agr eement  t hat  one par t ner  shal l  r ecei ve compensat i on 

f or  per sonal  ser vi ces t o t he par t ner shi p must  be est abl i shed by 
c l ear  and sat i s f act or y evi dence.  .  .  .  Under  t he t er ms of  t he 
cont r act  and t he st at ut e no i mpl i ed obl i gat i on coul d ar i se. "   
Wal es v.  Wi ght man,  247 Wi s.  238,  244,  19 N. W. 2d 243 ( 1945) .  

16 We r ecogni ze t hat  some di ssol ut i on cases have di scussed 
t he ci r cui t  cour t ' s  di scr et i on t o per f or m an equi t abl e 
account i ng i n a par t ner shi p di ssol ut i on.   I n Gul l  v.  Van Epps,  
185 Wi s.  2d 609,  626- 27,  517 N. W. 2d 531 ( Ct .  App.  1994) ,  t he 
cour t  of  appeal s asser t ed t hat  " t he t r i al  cour t  has br oad 
di scr et i on t o accompl i sh a f ai r  account i ng bet ween t he par t i es 
because an act i on f or  t he di ssol ut i on of  a par t ner shi p and t he 
l i qui dat i on of  i t s  af f ai r s i s a pr oceedi ng i n equi t y. "   I n Lange 
v.  Bar t l et t ,  121 Wi s.  2d 599,  606,  360 N. W. 2d 702 ( Ct .  App.  
1984) ,  t he cour t  of  appeal s asser t ed t hat  " a cour t  can t ake i nt o 
account  t he subst ant i al  l abor  and management  ser vi ces made by 
t he cont i nui ng par t ner  and deduct  t hat  amount  bef or e ar r i v i ng at  
t he f i gur e of  what  pr of i t  i s  due t he f or mer  par t ner . "        
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¶46 We concl ude t hat  t he di st r i but i on of  Pr essEnt er ' s 

pr of i t s and l osses i s gover ned by Wi s.  St at .  § 178. 15.   

Rei sman' s ar gument s about  equi t y ar e i nsuf f i c i ent  t o over come 

t he pl ai n l anguage of  t he st at ut e.      

I V 

¶47 We t ur n next  t o exami ni ng Rei sman' s asser t i on t hat  t he 

c i r cui t  cour t  er r ed by or der i ng summar y j udgment  i n f avor  of  

Bushar d wi t hout  maki ng t he t hr eshol d det er mi nat i on of  whet her  

t he di ssol ut i on r esul t ed i n a wi nd- up or  a cont i nuat i on.   

Rei sman cont ends t hat  t he di ssol ut i on of  Pr essEnt er  r esul t ed i n 

a cont i nuat i on,  and t hat  Bushar d has al r eady r ecei ved 

di st r i but i ons i n excess of  t he cont i nuat i on val ue of  hi s  

i nt er est  i n t he par t ner shi p.   

                                                                                                                                                             
We agr ee t hat  j udi c i al  di ssol ut i on pr oceedi ngs ar e 

equi t abl e i n nat ur e.   Never t hel ess,  a c i r cui t  cour t ' s  equi t abl e 
aut hor i t y i s c i r cumscr i bed by t he st at ut es,  and a cour t  
er r oneousl y exer ci ses i t s di scr et i on i f  i t  or der s r el i ef  i n 
cont r avent i on of  t he st at ut es.   I n Mat t eson,  2008 WI  48,  ¶20,  
309 Wi s.  2d 311,  749 N. W. 2d 557,  t hi s cour t  expl ai ned t hat  
j udi c i al  di ssol ut i on i s a pr oceedi ng i n equi t y i n whi ch " c i r cui t  
cour t s have br oad di scr et i on i n achi evi ng a f ai r  account i ng 
bet ween t he par t i es i nvol ved. "   The Mat t eson cour t  expl ai ned 
t hat  t he c i r cui t  cour t ' s  exer ci se of  di scr et i on woul d be uphel d 
i f  i t  " exami ned t he r el evant  f act s,  appl i ed a pr oper  st andar d of  
l aw,  and,  usi ng a demonst r at ed r at i onal  pr ocess,  ar r i ved at  a 
concl usi on t hat  a r easonabl e j udge coul d r each. "   I d.   The above 
cases shoul d not  be r ead as gr ant i ng a cour t  equi t abl e power s t o 
cont r avene t he pl ai n l anguage of  a st at ut e.   What ever  equi t y may 
be i nj ect ed i nt o a di ssol ut i on pr oceedi ng,  a c i r cui t  cour t  must  
appl y a pr oper  st andar d of  l aw.   Her e,  t he appl i cabl e st at ut e 
pr ovi des t hat  i n t he absence of  an agr eement  t o t he cont r ar y,  
" [ n] o par t ner  i s ent i t l ed t o r emuner at i on f or  act i ng i n t he 
par t ner shi p busi ness. "   Wi s.  St at .  § 178. 15( 6) .  
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¶48 Di st i ngui shi ng i n t he f i r st  i nst ance whet her  

di ssol ut i on r esul t ed i n a wi nd- up or  a cont i nuat i on i s cr i t i cal  

because t he set t l ement  of  t he f or mer  par t ner ' s account  di f f er s  

dependi ng on whet her  i t  i s  a wi nd- up or  a cont i nuat i on.   Lange,  

121 Wi s.  2d at  602.   One si gni f i cant  di f f er ence bet ween wi nd- up 

and cont i nuat i on i s t he dat e on whi ch each par t ner ' s i nt er est  i n 

t he par t ner shi p i s val ued.   When t her e i s a cont i nuat i on,  t he 

depar t i ng par t ner ' s i nt er est  i n t he par t ner shi p i s val ued on t he 

dat e of  di ssol ut i on.   When t her e i s a wi nd- up,  by cont r ast ,  t he 

val ue of  t he par t ner shi p on t he dat e of  di ssol ut i on i s l ess 

s i gni f i cant .   The i mpor t ant  dat e i s t he dat e of  t er mi nat i on,  

when t he wi ndi ng up of  t he par t ner shi p' s af f ai r s has been 

compl et ed.   See Est at e of  Schaef er  v.  Schaef er ,  91 Wi s.  2d 360,  

422,  283 N. W. 2d 410 ( Ct .  App.  1979) .  

¶49 Rei sman cont ends t hat  s i nce t he dat e of  di ssol ut i on,  

Bushar d has r ecei ved semi - mont hl y par t ner  di st r i but i ons 

amount i ng t o $2. 3 mi l l i on.   He asser t s t hat  t hese payment s have 

exceeded " t he val ue of  [ Bushar d' s]  i nt er est  i n t he di ssol ved 

par t ner shi p"  on t he dat e of  di ssol ut i on.   Wi s.  St at .  § 178. 37.   

Accor di ngl y,  Rei sman asser t s,  i f  di ssol ut i on r esul t ed i n a 

cont i nuat i on,  t he par t ner shi p di v i dends pai d t o Bushar d " wer e 

t ant amount  t o buyi ng out  hi s i nt er est  i n t he busi ness. "   

Fur t her ,  because Bushar d woul d no l onger  be a par t ner ,  he woul d 

have no r i ght  t o compl ai n about  any r emuner at i on Rei sman 

r ecei ved f r om Pr essEnt er .    

¶50 Under  t he UPA,  a par t ner shi p i s gener al l y di ssol ved 

when a par t ner  chooses t o l eave t he par t ner shi p.   Wi s.  St at .  
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§ 178. 25.   " I t  i s  at  t hi s j unct ur e,  t he poi nt  of  di ssol ut i on,  

t hat  t he [ depar t i ng]  par t ner  makes an el ect i on. "   Lange,  121 

Wi s.  2d at  601.   The depar t i ng par t ner  has t wo pr i mar y opt i ons:  

wi nd- up or  cont i nuat i on. 17  Mat t eson,  309 Wi s.  2d 311,  ¶25.     

¶51 " Ever y par t ner shi p di ssol ut i on causes a wi nd- up r at her  

t han a cont i nuat i on unl ess t he out goi ng par t ner  ' consent s '  t o a 

cont i nuat i on. "   Lange,  121 Wi s.  2d at  602.   Thi s  cour t  r ecent l y 

expl ai ned t hat  i t  i s  i mpr oper  f or  a c i r cui t  cour t  t o concl ude 

t hat  t he di ssol ut i on of  a par t ner shi p r esul t ed i n a cont i nuat i on 

s i mpl y because t he par t ner shi p' s busi ness act ual l y cont i nued. 18  

                                                 
17 Wi nd- ups ar e gover ned by Wi s.  St at .  §§ 178. 32- . 33.   A 

wi nd- up may i nvol ve sel l i ng t he busi ness as a goi ng concer n,  or  
i t  may i nvol ve l i qui dat i on of  t he par t ner shi p' s asset s.   
Mat t eson,  309 Wi s.  2d 311,  ¶24.   I n a wi nd- up,  t he cr edi t or s ar e 
pai d f i r st ,  and t hen t he r emai ni ng val ue of  t he par t ner shi p on 
t he dat e of  t er mi nat i on i s di st r i but ed t o t he par t ner s.   I d.  

By cont r ast ,  cont i nuat i ons ar e gover ned by Wi s.  St at .  
§ 178. 37.   When t he depar t i ng par t ner  consent s t o a 
cont i nuat i on,  t hat  par t ner  opt s t o per mi t  t he busi ness t o 
cont i nue and el ect s t o " r ecei ve[ s]  as an or di nar y cr edi t or  an 
amount  equal  t o t he val ue of  t he [ depar t i ng]  par t ner ' s i nt er est  
i n t he di ssol ved par t ner shi p. "   Wi s.  St at .  § 178. 37.   The 
wi t hdr awi ng par t ner  i s al so ent i t l ed t o i nt er est  or ,  " i n l i eu of  
i nt er est ,  t he pr of i t s at t r i but abl e t o t he use of  t he r et i r ed or  
deceased par t ner ' s r i ght  i n t he pr oper t y of  t he di ssol ved 
par t ner shi p. "   I d.  

18 See Mat t eson,  309 Wi s.  2d 311,  ¶29 ( di sappr ovi ng of  
" [ t ] he cour t ' s  i nt er pr et at i on of  § 178. 37 ' cont i nuat i on'  as a 
def aul t  st at ut or y scheme t hat  appl i es when wi nd- up has not  yet  
occur r ed r at her  t han somet hi ng r equi r i ng t he exi t i ng par t ner ' s  
af f i r mat i ve consent " ) ;  see al so i d. ,  ¶34 n. 18 ( " The par t i es 
appear  t o r emai n conf used about  cont i nuat i on bei ng somet hi ng a 
cour t  ' f i nds'  af t er  a busi ness t akes t oo l ong t o wi nd up r at her  
t han cont i nuat i on bei ng somet hi ng t he exi t i ng par t y must  c l ear l y  
consent  t o and el ect  i n l i eu of  wi nd- up at  t he t i me of  
di ssol ut i on. " ) .  
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Rat her ,  t he Mat t eson cour t  r eaf f i r med t hat  t he r el evant  i nqui r y 

i s whet her  t he depar t i ng par t ner  consent ed t o cont i nuat i on i n 

l i eu of  wi nd- up at  t he t i me of  di ssol ut i on.   309 Wi s.  2d 311,  

¶¶31,  34 n. 18.     

¶52 Her e,  t he c i r cui t  cour t  t wi ce det er mi ned t hat  t he 

di ssol ut i on of  Pr essEnt er  r esul t ed i n a wi nd- up r at her  t han a 

cont i nuat i on.   I n bot h i nst ances,  t he c i r cui t  cour t ' s 

det er mi nat i on was made i n t he cont ext  of  a mot i on f or  summar y 

j udgment .   Summar y j udgment  i s appr opr i at e i f  " t her e i s no 

genui ne i ssue as t o any mat er i al  f act  and [ ]  t he movi ng par t y i s 

ent i t l ed t o a j udgment  as a mat t er  of  l aw. "   Wi s.  St at .  

§ 802. 08( 2) .       

¶53 The ci r cui t  cour t  f i r st  det er mi ned t hat  t he 

di ssol ut i on of  Pr essEnt er  r esul t ed i n a wi nd- up when Rei sman 

f i l ed a mot i on f or  summar y j udgment .   I n hi s br i ef  and ar gument  

t o t he c i r cui t  cour t ,  Rei sman r epeat edl y asser t ed t hat  Bushar d 

had not  consent ed t o a cont i nuat i on,  and t her ef or e,  t he 

di ssol ut i on of  Pr essEnt er  r esul t ed i n a wi nd- up. 19  Dur i ng t he 

hear i ng,  Bushar d' s at t or ney obser ved:  " [ N] ei t her  s i de cont ends 

t hat  t hi s i s a s i t uat i on wher e Mr .  Bushar d chose cont i nuat i on. "   

                                                 
19 Al t hough Rei sman now asser t s t hat  hi s st at ement s i n t he 

c i r cui t  cour t  wer e hypot het i cal ,  t hi s asser t i on i s not  suppor t ed 
by t he r ecor d of  t he act ual  pr oceedi ngs.   I n hi s br i ef s t o t he 
c i r cui t  cour t ,  Rei sman asser t ed t hat  Bushar d " uni l at er al l y and 
i r r evocabl y caused t he wi nd- up and di ssol ut i on of  Pr ess Ent er ,  
L. L. P. , "  t hat  " Pr ess Ent er  has r emai ned i n wi nd- up mode si nce 
August  of  1999, "  and t hat  " Mr .  Bushar d' s di ssol ut i on of  t he 
par t ner shi p caused t he busi ness t o be i n wi nd- up mode as no 
cont i nuat i on was consent ed t o. "   These st at ement s ar e not  
hypot het i cal  i n nat ur e.     
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Because t he f act s wer e undi sput ed,  t he c i r cui t  cour t  

appr opr i at el y det er mi ned:  " [ T] hi s i s a wi nd- up si t uat i on[ . ] "    

¶54 Sever al  days l at er ,  Bushar d f i l ed a mot i on f or  summar y 

j udgment .   At  t hat  poi nt ,  Rei sman' s v i ew of  t he f act s changed.   

He asser t ed t hat  " a f act  quest i on exi st s concer ni ng whet her  

Pr essEnt er ,  LLP i s i n a wi nd- up mode or  s i mpl y a cont i nuat i on 

t hat  has been consent ed t o by Mr .  Bushar d. " 20           

                                                 
20 Dur i ng or al  ar gument  t o t hi s cour t ,  Rei sman' s at t or ney 

asser t ed t hat  Wi sconsi n case l aw l acks c l ar i t y r egar di ng t he 
di f f er ences bet ween wi nd- up and cont i nuat i on:  

Counsel :  I  am uncer t ai n,  your  honor ,  as t o t he cont ext  
i n whi ch t he case l i es.   I  know t hat  t he cour t  sai d i t  
i s  a wi nd- up.  

Cour t :  Di dn' t  you st i pul at e? 

Counsel :  On summar y j udgment  I  sai d t hat .   I  l ooked at  
t hose cases,  t he f our  semi nal  cases.   The Schaef er  
case,  t he Lange case,  t he Gul l  case,  t he Mat t eson 
case.   I t  i s  har d t o know what  happened i n t hose cases 
because,  f or  exampl e i n Schaef er  t he f el l ow t hought  
t hat  he was seeki ng a wi nd- up,  but  i t  was a 
cont i nuat i on.   I n t he Lange case,  t he cour t  concl uded 
t her e t hat  i t  was a wi nd- up,  but  t hen di v i ded i t  up on 
a cont i nuat i on basi s.   I n t he Gul l  case,  t he 
cont i nuat i on occur r ed t o wi nd up t he par t ner shi p,  and 
i n t he Mat t eson case ever y s i ngl e ar gument  t al ked 
about  wi nd- up but  t he deci s i on sounded ent i r el y on t he 
i ssue of  cont i nuance .  .  .  .   

To t he ext ent  t hat  counsel ' s asser t i on i s cor r ect  and t he 
gui dance pr ovi ded by our  case l aw i s l ess t han cl ear ,  i t  
under scor es t he i mpor t ance of  a depar t i ng par t ner  maki ng a c l ear  
el ect i on at  t he t i me of  di ssol ut i on.   When t he par t ner ' s 
el ect i on at  t he t i me of  di ssol ut i on i s known by bot h par t i es,  
t he par t i es '  r i ght s and obl i gat i ons ar e cer t ai n and not  subj ect  
t o af t er - t he- f act  di sput e.    



No.  2009AP438   

 

27 
 

¶55 Despi t e hi s al l egat i on t hat  a quest i on of  f act  

r emai ned,  Rei sman set  f or t h no f act s suppor t i ng hi s asser t i on 

t hat  Bushar d had consent ed t o a cont i nuat i on at  t he t i me of  

di ssol ut i on.   Rei sman acknowl edged t hat  " [ n] omi nal l y,  t he not i ce 

of  di ssol ut i on spoke t o a wi nd- up[ . ] "   However ,  he asser t ed t hat  

t her e was an i nf er ence t hat  Bushar d had consent ed t o a 

cont i nuat i on because t he par t ner shi p had,  i n f act ,  cont i nued:  

" Mr .  Bushar d' s pr act i ce has been .  .  .  i n t he vei n of  

cont i nuat i on.  .  .  .  Mr .  Bushar d cont i nued t o r ecei ve par t ner shi p 

payment s i n t he ensui ng ni ne year s .  .  .  .   He el ect ed t o have 

t hi s be a cont i nuat i on or  at  l east  t her e i s a s t r ong i nf er ence 

of  t hat . "    

¶56 The ci r cui t  cour t  r ej ect ed Rei sman' s bar e al l egat i on 

t hat  t he di ssol ut i on r esul t ed i n a cont i nuat i on.   Our  r evi ew of  

t he r ecor d r eveal s t hat  t he c i r cui t  cour t  was not  pr esent ed wi t h 

any evi dence t hat  Bushar d consent ed t o a cont i nuat i on at  t he 

t i me of  di ssol ut i on.   I t  appear s f r om Rei sman' s ar gument  t hat  no 

such evi dence exi st s. 21   

¶57 Rat her ,  t he undi sput ed f act s suppor t  t he opposi t e 

i nf er ence,  t hat  Bushar d di d not  consent  t o a cont i nuat i on.   

                                                 
21 Rei sman now ar gues t hat  t he di ssol ut i on of  Pr essEnt er  has 

" t ur ned i nt o ei t her  a cont i nuat i on or  a hybr i d"  because t he 
par t ner s wer e unabl e t o sel l  t he busi ness and " [ o] f  necessi t y,  
t he busi ness cont i nued. "   The di ssent  appear s t o advance t he 
same ar gument .   Di ssent ,  ¶98.   As we expl ai ned above,  consent  of  
t he depar t i ng par t ner  i s necessar y f or  di ssol ut i on t o r esul t  i n 
a cont i nuat i on.   I t  i s  i mpr oper  t o concl ude t hat  t her e was a 
cont i nuat i on s i mpl y because t he busi ness t ook t oo l ong t o wi nd 
up.   Mat t eson,  309 Wi s.  2d 311,  ¶24.  
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Af t er  t he di ssol ut i on,  Rei sman per si st ed i n payi ng Bushar d 

par t ner shi p di st r i but i ons.   Had Bushar d consent ed t o a 

cont i nuat i on,  he woul d not  have been ent i t l ed t o par t ner shi p 

di st r i but i ons.   Rat her ,  hi s 50 per cent  shar e of  Pr essEnt er  woul d 

have been f i xed on t he dat e of  di ssol ut i on,  and he woul d have 

r ecei ved t hat  amount  as a cr edi t or .         

¶58 Because t her e was no genui ne di sput e of  mat er i al  f act ,  

t he c i r cui t  cour t  cor r ect l y concl uded t hat  t he di ssol ut i on of  

Pr essEnt er  r esul t ed i n a wi nd- up.   The cour t ' s  ent r y of  summar y 

j udgment  i n f avor  of  Bushar d was appr opr i at e.   

¶59 Al t hough t he ci r cui t  cour t  or der ed t hat  t he wi nd- up of  

t he af f ai r s of  t he par t ner shi p be compl et ed,  we ar e unabl e t o 

det er mi ne f r om t he r ecor d t he cur r ent  st at us of  t he wi nd- up.   I f  

f ur t her  act i on i s war r ant ed,  t hi s opi ni on shoul d not  be 

const r ued t o l i mi t  t he aut hor i t y of  t he c i r cui t  cour t  t o conduct  

an account i ng as l ong as i t  i s  consi st ent  wi t h t he concl usi ons 

of  t hi s opi ni on and t he st at ut or y r equi r ement s f or  an account i ng 

ar e met .   See Wi s.  St at .  § 178. 15( 6) .       

¶60 I n sum,  i n t he absence of  an agr eement  t o t he 

cont r ar y,  we concl ude t hat  t he di st r i but i on of  Pr essEnt er ' s 

pr of i t s and l osses i s gover ned by Wi s.  St at .  § 178. 15,  and t hat  

Rei sman' s equi t abl e ar gument s ar e i nsuf f i c i ent  t o over come t he 

pl ai n l anguage of  t he st at ut e.   We al so det er mi ne t hat  because 

t her e was no genui ne di sput e of  mat er i al  f act ,  t he c i r cui t  cour t  

cor r ect l y concl uded t hat  t he di ssol ut i on of  Pr essEnt er  r esul t ed 

i n a wi nd- up,  and i t  appr opr i at el y or der ed summar y j udgment  i n 

f avor  of  Bushar d.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s.     
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By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    
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¶61 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   Thi s 

case ar i ses f r om a not i ce of  di ssol ut i on i ssued 11 year s ago i n 

a t wo- per son par t ner shi p.   The not i ce r equest ed wi nd- up based on 

t he r et i r i ng par t ner ' s ant i c i pat i on of  t he sal e of  t he par t i es '  

busi ness,  Pr essEnt er ,  L. L. C. ,  t o Voyager . net  f or  $3. 5 mi l l i on.   

Due t o t he f aul t  of  nei t her  par t ner ,  Voyager . net  di d not  

pur chase Pr essEnt er .   Al t hough ef f or t s t o sel l  t he busi ness wer e 

ongoi ng f or  11 year s,  i t  i s  undi sput ed t hat  a pur chaser  has 

never  been f ound.    

¶62 Davi d Bushar d ( Bushar d)  wor ked f or  Pr essEnt er  f or  onl y 

seven days dur i ng t he 11- year  per i od subsequent  t o hi s gi v i ng 

not i ce of  di ssol ut i on.   St even Rei sman ( Rei sman)  wor ked on a 

f ul l - t i me basi s f or  Pr essEnt er  dur i ng t hose 11 year s.   I  

concl ude t hat  Wi s.  St at .  § 178. 15( 1)  ( 2009- 10) 1 per mi t s 

consi der at i on of  t he 11 year s of  ser vi ce t hat  Rei sman pr ovi ded 

t o Pr essEnt er  as a cont r i but i on f r om hi m t o t he val ue of  t he 

par t ner shi p.   Mor eover ,  I  concl ude t hat  Wi s.  St at .  § 178. 19 

r equi r es an account i ng t o det er mi ne t he i nt er est  of  each par t ner  

i n t he par t ner shi p pr i or  t o l i qui dat i on so t hat  i t  may be 

det er mi ned what  par t  of  t he pr of i t s ear ned af t er  di ssol ut i on ar e 

due t o t he use of  each par t ner ' s cont r i but i on t o t he 

par t ner shi p.   Al t hough t he consi der at i ons above ar e not  dr i ven 

by whet her  t he par t ner shi p was i n wi nd- up,  cont i nuat i on or  some 

combi nat i on t her eof  f or  t he 11 year s subsequent  t o Bushar d' s  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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not i ce of  di ssol ut i on,  t he det er mi nat i on of  whet her  i t  t ook 11 

year s f or  a wi nd- up or  whet her  Bushar d acqui esced t o 

cont i nuat i on when t he sal e t o Voyager . net  di d not  mat er i al i ze i s 

a f act  quest i on t hat  cannot  be det er mi ned on summar y j udgment .   

Accor di ngl y,  I  woul d r emand f or  an account i ng of  what  i s due t o 

each par t ner ,  speci f i cal l y,  an account i ng t hat  wi l l  consi der  t he 

r el at i ve cont r i but i ons of  each par t ner  t o t he val ue of  t he 

par t ner shi p,  i n l i ght  of  Thompson v.  Bet h,  14 Wi s.  2d 271,  111 

N. W. 2d 171 ( 1961) .   I  al so concl ude t hat  whet her  Pr essEnt er  was 

i n wi nd- up or  cont i nuat i on f or  t he 11 year s subsequent  t o 

di ssol ut i on r est s on di sput es of  mat er i al  f act  and accor di ngl y,  

i t  shoul d not  have been deci ded on summar y j udgment .   On r emand,  

t he c i r cui t  cour t  shoul d hol d an evi dent i ar y hear i ng and r evi s i t  

i t s  concl usi on t hat  Pr essEnt er  was i n wi nd- up f or  11 year s.  

¶63 I  di ssent  f r om t he maj or i t y opi ni on f or  at  l east  t hr ee 

r easons:   Fi r st ,  t he maj or i t y opi ni on does not  cor r ect l y anal yze 

Wi s.  St at .  § 178. 15( 1)  i n l i ght  of  t he c l ai ms of  bot h Bushar d 

and Rei sman r el at i ve t o t hei r  par t ner shi p cont r i but i ons.   The 

maj or i t y opi ni on empl oys § 178. 15( 1)  onl y i n l i ght  of  Bushar d' s 

c l ai m.   Second,  Rei sman has count er cl ai med f or  an assessment  of  

t he val ue t hat  hi s ef f or t s cont r i but ed t o Pr essEnt er  over  t he 11 

year s subsequent  t o Bushar d' s wi t hdr awi ng f r om act i ve 

par t i c i pat i on i n t he busi ness.   Thi s can be accompl i shed by an 

account i ng,  t o whi ch Rei sman has a st at ut or y r i ght  pur suant  t o 

Wi s.  St at .  § 178. 19.   A r emand may show Rei sman owes Bushar d 

money,  as Bushar d c l ai ms,  or  i t  may show t hat  Bushar d owes 

Rei sman money because Bushar d has been over pai d f or  hi s 
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par t ner shi p i nt er est  based on hi s r el at i ve par t ner shi p 

cont r i but i ons. 2  Thompson,  14 Wi s.  2d at  277- 79.   Thi r d,  t he 

maj or i t y opi ni on af f i r ms t he ci r cui t  cour t ' s  f act ual  f i ndi ng 

t hat  t hi s was an 11- year  wi nd- up,  whi ch i s a f act  quest i on t hat  

cannot  be deci ded on t he summar y j udgment  r ecor d bef or e us.   

Accor di ngl y,  I  r espect f ul l y di ssent .   

I .   BACKGROUND 

¶64 The backgr ound under l y i ng t hi s r evi ew i s abl y set  out  

i n t he maj or i t y opi ni on.   Ther ef or e,  I  r el at e onl y what  i s 

necessar y t o under st and t hi s di ssent .    

¶65 I n 1995,  Rei sman and Bushar d f or med Pr essEnt er ,  a 

par t ner shi p ai med at  pr ovi di ng i nt er net  ser vi ce t o communi t i es 

i n west er n Wi sconsi n.   At  Pr essEnt er ' s i ncept i on,  Rei sman and 

Bushar d each cont r i but ed $15, 000 t o t he par t ner shi p.   They never  

ent er ed i nt o a wr i t t en par t ner shi p agr eement .   They r an t he 

par t ner shi p as equal  par t ner s,  each wi t h a 50 per cent  i nt er est .    

¶66 I n August  of  1999,  f ol l owi ng di ssent i on bet ween t he 

par t ner s,  l egal  counsel  f or  Bushar d sent  Rei sman a not i ce of  

di ssol ut i on of  par t ner shi p.   The not i ce advi sed Rei sman t hat :   

Mr .  Bushar d has expl or ed t he possi bi l i t y  of  t he 
sal e of  t he busi ness t o t hi r d par t i es.   He bel i eves 
t hat  a cash sal e i n t he nei ghbor hood of  $3, 000, 000 i s 
achi evabl e,  and t hat  c l osi ng of  such a sal e coul d t ake 
pl ace i n a ver y shor t  per i od of  t i me.   I n t he event  
you wi sh t o cont i nue t o r un t he busi ness ei t her  
i ndi v i dual l y or  wi t h a new par t ner  or  par t ner s,  Mr .  

                                                 
2 The maj or i t y opi ni on hol ds t hat  t he pr of i t s of  Pr essEnt er ,  

L. L. C. ,  speci f i cal l y t hose f ol l owi ng t he August  1999 not i ce of  
di ssol ut i on,  wer e r i ght f ul l y  di st r i but ed equal l y bet ween  
Rei sman and Bushar d.   Maj or i t y op. ,  ¶1.  
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Bushar d i s wi l l i ng t o sel l  hi s par t ner shi p i nt er est  t o 
you f or  a compar abl e amount .  

Mor eover ,  at  one poi nt  i n t he l et t er ,  Bushar d cal l ed t he post -

di ssol ut i on per i od t he " wi ndi ng up"  of  t he par t ner shi p.   Namel y,  

he st at ed:   " Pl ease be assur ed t hat ,  dur i ng t he wi ndi ng up of  

t he par t ner shi p,  Mr .  Bushar d i nt ends t o cooper at e f ul l y  i n t he 

i nt er i m management  of  t he busi ness. "  

¶67 However ,  t hei r  ef f or t  t o sel l  Pr essEnt er  t o 

Voyager . net  was unsuccessf ul .   Bushar d t hen wi t hdr ew f r om 

par t i c i pat i ng i n r unni ng Pr essEnt er .   Accor di ng t o Bushar d' s 

2008 deposi t i on t est i mony,  i n t he ni ne- year  per i od f r om August  

of  1999 t o t he f al l  of  2008,  Bushar d per f or med ser vi ces f or  

Pr essEnt er  on appr oxi mat el y seven days. 3  

¶68 Despi t e hi s l ack of  par t i c i pat i on i n Pr essEnt er ,  

Bushar d cont i nued t o r ecei ve 50 per cent  of  t he net  pr of i t s i n 

Pr essEnt er .   I n t he i ni t i al  ni ne- year  per i od f ol l owi ng t he 

not i ce of  di ssol ut i on,  Bushar d r ecei ved at  l east  $2. 3 mi l l i on i n 

cash di st r i but i ons,  f or  whi ch he wor ked a t ot al  of  seven days.    

¶69 However ,  dur i ng t hese ni ne year s,  Rei sman wor ked f ul l -

t i me managi ng Pr essEnt er .   He t ook ver y l i t t l e vacat i on and,  at  

t i mes,  wor ked 60- 70 hour s per  week.   Even Bushar d acknowl edged 

t hat  Rei sman' s t echni cal  exper t i se was a cr i t i cal  f act or  i n 

Pr essEnt er ' s success. 4  Rei sman cont i nued t o at t empt  t o f i nd a 

                                                 
3 Bushar d consi der ed hi s gr eat est  cont r i but i on t o Pr essEnt er  

t o be st ayi ng away and doi ng not hi ng f or  t he par t ner shi p.  

4 Dur i ng hi s deposi t i on,  Bushar d was asked:   " Fr om a 
t echni cal  aspect  i n t he conduct  of  t he t echni cal  par t s of  t he 
busi ness of  Pr essEnt er ,  has Mr .  Rei sman done a br i l l i ant  j ob?"   
Bushar d answer ed t hi s quest i on af f i r mat i vel y:   " To t he best  of  
my knowl edge and bel i ef ,  yes. "  
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buyer  f or  Pr essEnt er .   I n 2004,  Rei sman began compensat i ng 

hi msel f  f or  t he wor k he was doi ng.   Fr om 2004 t o 2008,  Rei sman 

t ook a sal ar y of  bet ween $150, 000 and $160, 000 per  year .    

¶70 Mor e t han ei ght  year s af t er  sendi ng t he 1999 not i ce of  

di ssol ut i on,  Bushar d commenced t he pr esent  l awsui t  agai nst  

Rei sman and Pr essEnt er ,  r equest i ng l i qui dat i on of  Pr essEnt er ,  an 

account i ng f r om 1999 t o t he pr esent  and a money j udgment  agai nst  

Rei sman f or  t ak i ng a sal ar y f or  f our  year s wi t hout  Bushar d' s 

consent .   Rei sman and Pr essEnt er  count er cl ai med f or  unj ust  

enr i chment  based on Bushar d' s r ecei pt  of  50 per cent  of  t he net  

pr of i t s of  Pr essEnt er ,  when Rei sman' s cont r i but i ons t o t he 

par t ner shi p had vast l y exceeded Bushar d' s cont r i but i ons.     

¶71 On November  21,  2008,  t he c i r cui t  cour t  hel d a hear i ng 

on t he par t i es '  summar y j udgment  mot i ons.   At  t he hear i ng,  

nei t her  par t y put  f or t h ar gument s as t o whet her  Pr essEnt er  was 

i n wi nd- up or  cont i nuat i on.   Bushar d' s counsel  s i mpl y asser t ed 

t hat  " nei t her  s i de cont ends t hat  t hi s i s a s i t uat i on wher e Mr .  

Bushar d chose cont i nuat i on. "   Rei sman' s counsel  al so used t he 

t er m " wi nd- up"  at  one poi nt . 5 

¶72 Af t er  hear i ng ar gument s f r om t he par t i es,  t he cour t  

concl uded t hat  Rei sman was not  ent i t l ed t o compensat i on.   The 

cour t  st at ed:  

The onl y i ssue I  had,  as I  see i t ,  bef or e me i s:   
Gi ven t he f act  t hi s was a di ssol ut i on,  t hat  t hi s i s a 

                                                 
5 When ar gui ng t hat  t hi s i s a mat t er  of  equi t y,  Rei sman' s 

at t or ney st at ed,  " And t he equi t i es of  t hi s case al l ow and shoul d 
per mi t  t hat  Mr .  Rei sman r ecei ve t he sal ar y t hat  he does;  and 
t hat ,  i n f act ,  t hat  wi nd- up shoul d al l ow——or ,  be cont i nued so 
t hat  a sal e can occur . "  
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wi nd- up si t uat i on,  t hat  t he sur vi v i ng——t her e i s not  a 
sur vi v i ng par t ner  s i t uat i on.   Thi s i sn' t  wher e one 
par t y di ed and t he ot her  par t ner  sur vi ved and 
cont i nued t he busi ness.    

The l aw i s ver y c l ear .   The l aw says t he par t ner  
who st ays i n t he par t ner shi p dur i ng wi nd- up i s not  
ent i t l ed t o compensat i on .  .  .  .  

So t he Cour t  f i nds t hat  Mr .  Rei sman i s not  
ent i t l ed t o any compensat i on f or  r unni ng t he af f ai r s 
of  t he par t ner shi p whi l e t he par t ner shi p i s i n wi nd- up 
st at us.  

¶73 Havi ng so concl uded,  t he cour t  r ul ed i n f avor  of  

Bushar d. 6  The cour t  of  appeal s af f i r med.   Bushar d v.  Rei sman,  

No.  2009AP438,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  June 15,  

2010) .  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶74 St at ut or y i nt er pr et at i on i s a quest i on of  l aw subj ect  

t o our  i ndependent  r evi ew;  however ,  we benef i t  f r om t he anal yses 

i n pr evi ous cour t s '  di scussi ons.   Spi egel ber g v.  St at e,  2006 WI  

75,  ¶8,  291 Wi s.  2d 601,  717 N. W. 2d 641.   

¶75 Summar y j udgment  i s appr opr i at e onl y when t her e i s no 

genui ne i ssue of  mat er i al  f act .   Onei da Cnt y.  Dep' t  of  Soci al  

Ser vs.  v.  Ni col e W. ,  2007 WI  30,  ¶8,  299 Wi s.  2d 637,  728 N. W. 2d 

652.   I t  i s  f undament al  t hat  a cour t  i s  not  t o f i nd i ssues of  

f act  on summar y j udgment .   Pr el ozni k v.  Ci t y of  Madi son,  113 

Wi s.  2d 112,  116,  334 N. W. 2d 580 ( Ct .  App.  1983) .   Rat her ,  t he 

cour t ' s  j ob i s  t o det er mi ne " onl y whet her  a f act ual  i ssue 

                                                 
6 Fol l owi ng some conf usi on about  t he ef f ect  of  t he r ul i ng at  

t he November  21 hear i ng,  t he cour t  hel d a second hear i ng on 
Januar y 23,  2009,  i n whi ch i t  r eaf f i r med i t s r ul i ng i n f avor  of  
Bushar d.  
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exi st s,  r esol v i ng doubt s i n t hat  r egar d agai nst  t he par t y movi ng 

f or  summar y j udgment . "   I d.  

B.   Par t ner shi p Pr i nci pl es 

¶76 Wi sconsi n has adopt ed t he Uni f or m Par t ner shi p Act  

( UPA)  and has made amendment s t o i t  t hr oughout  t he year s.   The 

UPA,  as amended by t he Wi sconsi n l egi s l at ur e,  i s  f ound i n Wi s.  

St at .  ch.  178.   I n t he absence of  a par t ner shi p agr eement ,  ch.  

178 cr eat es a f r amewor k f or  t he r i ght s and dut i es of  par t ner s i n 

a par t ner shi p.   

¶77 Thi s case i nvol ves t he di ssol ut i on of  a par t ner shi p 

t hat  had no wr i t t en par t ner shi p agr eement .   Di ssol ut i on i s a 

change i n t he r el at i onshi p of  t he par t ner s.   Wi s.  St at .  

§ 178. 25.   Di ssol ut i on can occur  by an act  of  a par t ner ,  by 

bankr upt cy of  a par t ner ,  by t he deat h of  a par t ner  or  t hr ough 

j udi c i al  pr ocess.   Wi s.  St at .  § 178. 26;  Wi s.  St at .  § 178. 27.   

¶78 Judi c i al  deci s i ons t hat  addr ess di sput es subsequent  t o 

di ssol ut i on of t en di scuss t he " wi nd- up"  of  a par t ner shi p or  t he 

" cont i nuat i on"  of  a par t ner shi p.   See,  e. g. ,  Est at e of  Mat t eson 

v.  Mat t eson,  2008 WI  48,  ¶24,  309 Wi s.  2d 311,  749 N. W. 2d 557;  

Lange v.  Bar t l et t ,  121 Wi s.  2d 599,  601,  360 N. W. 2d 702 ( Ct .  

App.  1984) .   Wi nd- up concl udes when al l  t he debt s of  t he 

par t ner shi p ar e pai d and al l  of  t he net  asset s ar e l i qui dat ed by 

di st r i but i on t o t he par t ner s i n cash or  i n k i nd.   Gul l  v.  Van 

Epps,  185 Wi s.  2d 609,  617- 18,  517 N. W. 2d 531 ( Ct .  App.  1994) .   

Whet her  wi nd- up i s occur r i ng or  whet her  t he busi ness i s i n 

cont i nuat i on mode i s a quest i on of  f act .   Fi r st  Nat ' l  Bank of  
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Kenosha v.  Schaef er ,  91 Wi s.  2d 360,  378,  283 N. W. 2d 410 ( Ct .  

App.  1979) .   

¶79 Di scussi on of  t he concept s of  wi nd- up and cont i nuat i on 

subsequent  t o di ssol ut i on of t en l ack t he pr eci s i on i n 

t er mi nol ogy t hat  woul d be hel pf ul  t o under st andi ng what  t he l aw 

r equi r es and when i t  r equi r es i t .   Est at e of  Mat t eson,  309 

Wi s.  2d 311,  ¶29 ( expl ai ni ng t he conf usi on t hat  can exi st  when 

cour t s use some f or m of  t he wor d " cont i nue"  wi t hout  det er mi ni ng 

whet her  a Wi s.  St at .  § 178. 37 cont i nuat i on has occur r ed) .   Some 

of  t he pr obl em seems t o ar i se f r om Wi s.  St at .  § 178. 25( 2) ,  whi ch 

st at es,  " On di ssol ut i on t he par t ner shi p i s not  t er mi nat ed,  but  

cont i nues unt i l  t he wi ndi ng up of  par t ner shi p af f ai r s i s  

compl et ed. "   ( Emphasi s added. )       

¶80 When a par t ner shi p i s i n wi nd- up,  t he val ue of  t he 

wi t hdr awi ng par t ner ' s account  i s not  f i xed unt i l  l i qui dat i on.   

The wi t hdr awi ng par t ner  t akes hi s shar e of  t he pr of i t s and 

l osses bet ween di ssol ut i on and l i qui dat i on based on hi s r el at i ve 

" cont r i but i ons,  whet her  by way of  capi t al  or  advances t o t he 

par t ner shi p pr oper t y. "   Wi s.  St at .  § 178. 15( 1) ;  see al so Wi s.  

St at .  § 178. 33( 1) ;  Lange,  121 Wi s.  2d at  601.    

¶81 I f  t he wi t hdr awi ng par t ner  consent s t o cont i nuat i on of  

t he busi ness,  he cl ai ms as a cr edi t or  of  t he par t ner shi p wi t h 

t he val ue of  t he wi t hdr awi ng par t ner ' s i nt er est  f i xed at  t he 

dat e of  di ssol ut i on.   I n addi t i on,  he can obt ai n i nt er est  on 

t hat  amount  unt i l  t er mi nat i on of  t he par t ner shi p,  or  he can t ake 

a shar e of  " t he pr of i t s at t r i but abl e t o t he use of  [ hi s]  r i ght  

i n t he pr oper t y of  t he di ssol ved par t ner shi p. "   Wi s.  St at .  
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§ 178. 37.   Acqui escence i n t he cont i nuat i on of  t he busi ness i s 

suf f i c i ent  f or  consent  under  Wi s.  St at .  § 178. 36( 3) .   Schaef er ,  

91 Wi s.  2d at  378.  

¶82 That  consent  t o cont i nuat i on does not  have t o be 

expl i c i t  was addr essed i n Shepher d v.  Gr i f f i n,  929 S. W. 2d 336 

( Tenn.  Ct .  App.  1995) .   Ther e,  t he Cour t  of  Appeal s of  Tennessee 

eval uat ed whet her  t he Tennessee ci r cui t  cour t  had er r ed i n 

f i ndi ng t hat  t he depar t i ng par t ner  " i mpl i edl y consent ed t o t he 

cont i nuat i on of  t he busi ness by act i ng i nconsi st ent  wi t h a 

desi r e t o wi nd up and l i qui dat e. "   I d.  at  341 ( i nt er nal  

quot at i on omi t t ed) .   I n concl udi ng t hat  t he c i r cui t  cour t  di d 

not  er r ,  t he cour t  of  appeal s hi ghl i ght ed t he f act  t hat  t he 

depar t i ng par t ner  al l owed t he ot her  par t ner ,  " wi t hout  obj ect i on,  

t o cont i nue t o r un t he busi ness of  t he f or mer  par t ner shi p af t er  

i t s  di ssol ut i on. "   I d.   Ot her  cour t s have si mi l ar l y opi ned t hat  

consent  t o cont i nuat i on can be i mpl i ed.   See,  e. g. ,  Ti mmer mann 

v.  Ti mmer mann,  538 P. 2d 1254,  1261 ( Or .  1975)  ( st at i ng t hat  t he 

depar t i ng par t ner  can ei t her  f or ce a wi nd- up and t er mi nat i on or ,  

al t er nat i vel y,  he " may al l ow t he busi ness t o cont i nue or  accept  
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t he f act  t hat  i t  has cont i nued" )  ( emphasi s added) ;  Caubl e v.  

Handl er ,  503 S. W. 2d 362,  366 ( Tex.  Ci v.  App.  1973)  ( same) . 7 

C.   Appl i cat i on 

¶83 The maj or i t y opi ni on concl udes t hat  wi nd- up has 

occur r ed,  but  i t  does not  r ecogni ze t hat  t hi s det er mi nat i on does 

not  addr ess t he i ssue pr esent ed by Rei sman' s count er cl ai m.   

Rei sman has asser t ed t hat  Bushar d was over pai d;  whet her  t he 

par t ner shi p was i n cont i nuat i on or  i n wi nd- up,  t hi s cont ent i on 

must  be addr essed.    

¶84 Rei sman asser t s t hat  Bushar d was over pai d because 

Bushar d does not  have a 50 per cent  owner shi p i n t he par t ner shi p.   

St at ed ot her wi se,  Bushar d and Rei sman bot h cont r i but ed $15, 000 

cash t o t he par t ner shi p;  however ,  Rei sman has cont r i but ed 11 

year s of  ski l l ed ser vi ces t o Pr essEnt er  and Bushar d has 

cont r i but ed onl y seven days of  such ser vi ces.   I n wi nd- up,  t he 

wi t hdr awi ng par t ner ' s i nt er est  i s  not  det er mi ned unt i l  

t er mi nat i on of  t he par t ner shi p when wi nd- up i s compl et e.   A 

par t ner ' s i nt er est  t hat  wi l l  be r et ur ned t o hi m i s descr i bed i n 

Wi s.  St at .  § 178. 15( 1)  as " Each par t ner  shal l  be r epai d t hat  

                                                 
7 At  t he t i me Shepher d v.  Gr i f f i n,  929 S. W. 2d 336 ( Tenn.  Ct .  

App.  1995) ,  Ti mmer mann v.  Ti mmer mann,  538 P. 2d 1254 ( Or .  1975) ,  
and Caubl e v.  Handl er ,  503 S. W. 2d 362 ( Tex.  Ci v.  App.  1973)  wer e 
deci ded,  t he r espect i ve st at es had adopt ed and wer e appl y i ng 
some f or m of  t he Uni f or m Par t ner shi p Act .   See Tenn.  Code Ann.  
§ 61- 1- 1205 ( West  2002)  ( r epeal i ng t he Uni f or m Par t ner shi p Act  
as pr evi ousl y adopt ed i n Tennessee and r epl ac i ng i t  wi t h t he 
Revi sed Uni f or m Par t ner shi p Act ) ;  Thompson v.  Coughl i n,  997 P. 2d 
191,  194- 95 & n. 7 ( Or .  2000)  ( not i ng t hat  Or egon Legi s l at ur e 
adopt ed t he Revi sed Uni f or m Par t ner shi p Act  i n 1997,  t her eby 
r epeal i ng t he Uni f or m Par t ner shi p Act  pr evi ousl y i n ef f ect ) ;  
Caubl e,  503 S. W. 2d at  366.       
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par t ner ' s cont r i but i ons,  whet her  by way of  capi t al  or  advances 

t o t he par t ner shi p pr oper t y and shar e equal l y i n t he pr of i t s and 

sur pl us r emai ni ng af t er  al l  l i abi l i t i es,  i ncl udi ng t hose t o 

par t ner s,  ar e sat i sf i ed. "     

¶85 I n Thompson,  Thompson asser t ed t hat  t he val ue of  hi s 

i nt er est  i n t he par t ner shi p i ncl uded t he wor k t hat  he di d t o 

f ur t her  t he par t ner shi p' s busi ness.   Thompson,  14 Wi s.  2d at  

277. 8  I n meet i ng t hi s c l ai m,  we i nt er pr et ed Wi s.  St at .  

§ 178. 15( 1) .   I d.  at  278- 79.   We st at ed t hat  " [ t ] he r eal  i ssue 

i n t he case i s  whet her ,  under  t he f ol l owi ng st at ut es,  t he 

pl ai nt i f f ' s  l abor  i n t he const r uct i on of  t he bui l di ngs comes 

wi t hi n t he def i ni t i on of  t he wor ds " cont r i but i on"  and " capi t al "  

as used i n [ § 178. 15( 1) ] . "   I d.  at  278.   We hel d t hat  i n t he 

absence of  an agr eement  t o t he cont r ar y,  when one par t ner  

cont r i but es " per sonal  ser vi ces,  ski l l ,  and knowl edge"  t o t he 

par t ner shi p,  t hese cont r i but i ons can be t aken i nt o account  when 

val ui ng t hat  par t ner ' s shar e of  t he par t ner shi p at  t er mi nat i on.   

I d.  at  279 ( c i t at i on omi t t ed) .   I n so hol di ng,  we di st i ngui shed 

§ 178. 15( 6)  because we concl uded t hat  subsec.  ( 6)  di d not  appl y  

when what  was cont r i but ed i ncr eased t he val ue of  t he 

par t ner shi p.   I d.  at  278- 79.   

¶86 I n Lange,  t he cour t  of  appeal s i nst r uct ed t hat  i f ,  on 

r emand,  t he c i r cui t  cour t  f i nds t hat  wi nd- up has occur r ed,  t he 

cour t  shoul d t hen " make i t s deci s i on of  t he val ue of  t he f or mer  

par t ner ' s shar e. "   Lange,  121 Wi s.  2d at  605.   Thi s i s anot her  

                                                 
8 At  t he t i me of  Thompson v.  Bet h,  14 Wi s.  2d 271,  111 

N. W. 2d 171 ( 1961) ,  t he r el evant  st at ut or y pr ovi s i ons i n Wi s.  
St at .  § 178. 15 wer e f ound i n Wi s.  St at .  § 123. 15.  



No.   2009AP438. pdr  

 

12 
 

way of  di r ect i ng cour t s t o exami ne t he r el at i ve cont r i but i ons of  

t he par t ner s t o t he val ue of  t he par t ner shi p and when t he 

par t ner shi p i s t er mi nat ed,  r ecogni z i ng t hat  t hei r  i nt er est s may 

no l onger  be i n t he same per cent ages as t hey wer e when t he 

par t ner shi p commenced.   I f  t he par t ner  conduct i ng wi nd- up of  t he 

par t ner shi p busi ness al so cont r i but es addi t i onal  val ue t o t he 

par t ner shi p,  t hen hi s cont r i but i on i n k i nd must  be added t o any 

f i nanci al  cont r i but i on he or i gi nal l y made.   I n t hat  r egar d,  t he 

cour t  sai d,  " we f eel  t he bet t er  r easoned vi ew i s t hat  one who 

cont i nues a par t ner shi p busi ness af t er  di ssol ut i on and 

cont r i but es subst ant i al  l abor  and management  ser vi ces i s 

ent i t l ed t o compensat i on f or  t hat  ef f or t . "   I d.  at  606.   

¶87 The r ul e set  out  i n Thompson and Lange t hat  when a 

par t ner ' s l abor  and ski l l  subsequent  t o di ssol ut i on i ncr eases 

t he val ue of  t he par t ner shi p busi ness,  t hat  par t ner  has 

i ncr eased t he val ue of  hi s shar e i n t he par t ner shi p,  i s  f ol l owed 

i n many j ur i sdi ct i ons.   For  exampl e,  i n Essay v.  Essay,  123 

N. W. 2d 648 ( Neb.  1963) ,  t he Nebr aska Supr eme Cour t  i nst r uct ed 

t hat  al t hough par t ner s may have been el i gi bl e t o shar e equal l y 

i n pr of i t s pr i or  t o di ssol ut i on,  " Wher e t he pr of i t s ear ned af t er  

di ssol ut i on and bef or e a f i nal  account i ng ar e at t r i but abl e i n 

par t  t o t he per sonal  ski l l  or  ser vi ces of  a par t ner ,  i t  i s  a 

f act or  t o be consi der ed i n t he appor t i oni ng of  t he shar es of  t he 

par t ner s. "   I d.  at  649.   

¶88 I n Vangel  v.  Vangel ,  291 P. 2d 25 ( Cal .  1955) ,  t he 

Cal i f or ni a Supr eme Cour t  expl ai ned t hat  an equal  di v i s i on of  

par t ner shi p asset s may not  be equi t abl e " when t he cont r i but i on 
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t o pr of i t s f r om capi t al  i s  r el at i vel y mi nor  i n compar i son t o t he 

cont r i but i on f r om t he ski l l s  or  ser vi ces of  one conduct i ng t he 

busi ness.   I n such a case,  t he managi ng par t ner  may be ent i t l ed 

t o a gr eat er  shar e of  t he pr of i t s. "   I d.  at  28.    

¶89 I n Est at e of  Mat t eson,  we r ecogni zed t hat  " t he por t i on 

of  t he pr of i t s at t r i but abl e t o t he [ depar t i ng par t ner ' s]  

owner shi p i nt er est  must  be di st i ngui shed f r om t he por t i on 

at t r i but abl e t o t he ski l l ,  t i me,  ef f or t s,  and di l i gence of  t he 

r emai ni ng par t ner s. "   Est at e of  Mat t eson,  309 Wi s.  2d 311,  ¶59 

( c i t at i on omi t t ed) .    

¶90 I n t he case bef or e us,  Bushar d cont ends t hat  Rei sman' s 

ef f or t s f or  11 year s count ed no di f f er ent l y i n i ncr easi ng t he 

wor t h of  t he par t ner shi p t han di d hi s ef f or t s f or  seven days.   

Bushar d so cont ends even t hough he admi t s  t hat  Rei sman' s 

t echni cal  ski l l s  and knowl edge i ncr eased t he val ue of  

Pr essEnt er .   The r el at i ve val ues of  each par t ner ' s cont r i but i ons 

t o t he par t ner shi p shoul d be det er mi ned on r emand,  val ui ng bot h 

t hei r  f i nanci al  cont r i but i ons and t hei r  ski l l  and ser vi ces t hat  

cr eat ed i ncr eased val ue i n t he par t ner shi p.   Thompson,  14 

Wi s.  2d at  277;  Lange,  121 Wi s.  2d at  605.    

¶91 Once t he val ues of  t hese cont r i but i ons ar e det er mi ned,  

a f i nal  account i ng of  t hi s  par t ner shi p i s necessar y t o 

accur at el y det er mi ne each par t ner ' s i nt er est  i n t he par t ner shi p 

f r om di ssol ut i on t o l i qui dat i on.   Wi s.  St at .  § 178. 19.   Thi s 

account i ng shoul d t ake i nt o consi der at i on t he val ue of  each 

par t ner ' s cont r i but i ons t hat  i ncr eased t he val ue of  t he 

par t ner shi p.   
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¶92 I n addi t i on,  because t he quest i on of  whet her  wi nd- up 

or  cont i nuat i on occur r ed dur i ng t he 11 year s subsequent  t o 

di ssol ut i on i s a quest i on of  f act  on whi ch t her e ar e mat er i al  

di sput es,  t he c i r cui t  cour t  shoul d hol d a f act  f i ndi ng hear i ng 

and t hen r evi s i t  i t s  pr i or  det er mi nat i on i n r egar d t o whet her  

wi nd- up or  cont i nuat i on occur r ed.   

¶93 As af or ement i oned,  summar y j udgment  i s appr opr i at e 

onl y when t her e i s no di sput ed genui ne i ssue of  mat er i al  f act ,  

and a cour t  i s  not  t o f i nd i ssues of  f act  on summar y j udgment .   

Pr el ozni k,  113 Wi s.  2d at  116.   Rat her ,  t he cour t ' s  j ob i s t o 

det er mi ne " onl y whet her  a f act ual  i ssue exi st s,  r esol v i ng doubt s 

i n t hat  r egar d agai nst  t he par t y movi ng f or  summar y j udgment . "   

I d.    

¶94 Fi r st ,  t her e i s  no denyi ng t hat  whet her  Pr essEnt er  was 

i n wi nd- up or  cont i nuat i on f or  11 year s i s a genui ne i ssue of  

f act .   As t he l aw set  f or t h above under scor es,  t hi s of t en i s a 

t hr eshol d det er mi nat i on.   Consequent l y,  one i ssue on r emand i s  

whet her  t he wi nd- up/ cont i nuat i on det er mi nat i on was di sput ed at  

t he c i r cui t  cour t .   I n ot her  wor ds,  whet her  a f act ual  di sput e on 

t hi s i ssue exi st ed.  

¶95 I n gr ant i ng summar y j udgment  i n f avor  of  Bushar d at  

t he Januar y 23,  2009 hear i ng,  t he c i r cui t  cour t  f ound t hat  

whet her  Pr essEnt er  was i n cont i nuat i on or  wi nd- up was not  

di sput ed based on t he cour t ' s  pr evi ous f i ndi ng.   Speci f i cal l y,  

t he cour t  opi ned t hat  i t  had pr evi ousl y " f ound speci f i cal l y"  

t hat  Pr essEnt er  was i n wi nd- up,  not  cont i nuat i on.   Al t hough t he 

ci r cui t  cour t  di d not  i dent i f y  when i t  made t hi s pr evi ous 
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f i ndi ng,  assumedl y t he cour t  i s r ef er r i ng t o i t s st at ement  at  

t he November  21,  2008 hear i ng.   At  t hat  hear i ng,  t he cour t ,  i n 

i t s concl usi on,  st at ed:  

The onl y i ssue I  had,  as I  see i t ,  bef or e me i s:   
Gi ven t he f act  t hi s was a di ssol ut i on,  t hat  t hi s i s a 
wi nd- up si t uat i on,  t hat  t he sur vi v i ng——t her e i s not  a 
sur vi v i ng par t ner  s i t uat i on.   Thi s i sn' t  wher e one 
par t y di ed and t he ot her  par t ner  sur vi ved and 
cont i nued t he busi ness.    

The l aw i s ver y c l ear .   The l aw says t he par t ner  
who st ays i n t he par t ner shi p dur i ng wi nd- up i s not  
ent i t l ed t o compensat i on .  .  .  .  

So t he Cour t  f i nds t hat  Mr .  Rei sman i s not  
ent i t l ed t o any compensat i on f or  r unni ng t he af f ai r s 
of  t he par t ner shi p whi l e t he par t ner shi p i s i n wi nd- up 
st at us.  

¶96 Gi ven t hat  t he November  21 hear i ng was a hear i ng on 

summar y j udgment ,  i t  woul d have been i mpr oper  f or  t he c i r cui t  

cour t  t o make f i ndi ngs of  f act .   Rat her ,  t he cour t  i s  t o deci de 

whet her  f act ual  i ssues act ual l y exi st .   Pr el ozni k,  113 Wi s.  2d 

at  116.   At  t he November  21 hear i ng,  t he cour t  di d not  deci de 

whet her  a f act ual  i ssue exi st ed r egar di ng t he st at us of  

Pr essEnt er ,  namel y,  whet her  i t  was i n wi nd- up or  cont i nuat i on.   

I nst ead,  at  t he November  21 hear i ng,  t he cour t  seems t o assume 

t hat  Pr essEnt er  i s i n wi nd- up.   However ,  t he cour t  di d not  

expl ai n why i t  so assumes or  c i t e t o any evi dence i n t he r ecor d 



No.   2009AP438. pdr  

 

16 
 

pr ovi ng t hat  Pr essEnt er  was i n wi nd- up. 9  To t he cont r ar y,  t he 

cour t  saw " t he onl y i ssue"  as whet her  Rei sman was ent i t l ed t o 

t ake a sal ar y.  

¶97 Mor eover ,  my r evi ew of  t he r ecor d i ndi cat es t hat  at  

t he t i me of  t he summar y j udgment  hear i ngs,  t he c i r cui t  cour t  was 

awar e t hat  Pr essEnt er  r emai ned i n oper at i on f r om di ssol ut i on t o 

t he t i me of  t he hear i ng,  a per i od spanni ng mor e t han ni ne year s.   

Mor eover ,  t he cour t  knew t hat  f ol l owi ng t he unsuccessf ul  sal e of  

Pr essEnt er  t o Voyager . net  i n Sept ember  of  2009,  Bushar d st opped 

par t i c i pat i ng i n t he par t ner shi p.   Thi s i ncl uded Bushar d ceasi ng 

any ef f or t s t o sel l  Pr essEnt er  t o pot ent i al  buyer s.  

¶98 The wi t hdr awi ng par t ner  can consent  t o cont i nuat i on by 

acqui esci ng t o t he cont i nuat i on of  t he par t ner shi p or  can 

i mpl i edl y consent  by act i ng i nconsi st ent  wi t h a desi r e t o wi nd-

up t he par t ner shi p' s busi ness and l i qui dat e i t s asset s.   I ,  

t her ef or e,  concl ude t hat  t her e wer e enough f act s pr esent ed t o 

t he c i r cui t  cour t  t o cr eat e a genui ne i ssue of  f act  as t o 

whet her  Pr essEnt er  was i n wi nd- up or  cont i nuat i on,  i . e. ,  whet her  

Bushar d had consent ed t o cont i nuat i on.   Ther ef or e,  summar y 

j udgment  shoul d not  have been gr ant ed.  

                                                 
9 I  acknowl edge t hat  t her e was some i ndi cat i on by bot h 

par t i es at  t he November  21 hear i ng t hat  t hey t hought  Pr essEnt er  
was i n wi nd- up.   See supr a ¶71 & n. 5.   However ,  an ent i r e r evi ew 
of  t he November  21 t r anscr i pt  shows t hat  t he i ssue bei ng 
di scussed was whet her  Rei sman was ent i t l ed t o t ake a sal ar y i n 
addi t i on t o hi s shar e of  t he pr of i t s.   Nei t her  par t y f ocuses on 
t he t hr eshol d i ssue of  whet her  Pr essEnt er  was i n wi nd- up or  
cont i nuat i on.    
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I I I .   CONCLUSI ON 

¶99 I n concl usi on,  i t  i s  undi sput ed t hat  Bushar d wor ked 

f or  Pr essEnt er  f or  onl y seven days dur i ng t he 11- year  per i od 

subsequent  t o hi s gi v i ng not i ce of  di ssol ut i on.   Rei sman wor ked 

on a f ul l - t i me basi s f or  Pr essEnt er  dur i ng t hose 11 year s.   I  

concl ude t hat  Wi s.  St at .  § 178. 15( 1)  per mi t s consi der at i on of  

t he 11 year s of  ser vi ce t hat  Rei sman pr ovi ded t o Pr essEnt er  as a 

cont r i but i on f r om hi m t o t he val ue of  t he par t ner shi p.   

Mor eover ,  I  concl ude t hat  Wi s.  St at .  § 178. 19 r equi r es an 

account i ng t o det er mi ne t he i nt er est  of  each par t ner  i n t he 

par t ner shi p pr i or  t o l i qui dat i on so t hat  i t  may be det er mi ned 

what  par t  of  t he pr of i t s ear ned af t er  di ssol ut i on ar e due t o t he 

use of  each par t ner ' s cont r i but i on t o t he par t ner shi p.   Al t hough 

t he consi der at i ons above ar e not  dr i ven by whet her  t he 

par t ner shi p was i n wi nd- up,  cont i nuat i on or  some combi nat i on 

t her eof  f or  t he 11 year s subsequent  t o Bushar d' s not i ce of  

di ssol ut i on,  t he det er mi nat i on of  whet her  i t  t ook 11 year s f or  a 

wi nd- up or  whet her  Bushar d acqui esced t o cont i nuat i on when t he 

sal e t o Voyager . net  di d not  mat er i al i ze i s a f act  quest i on t hat  

cannot  be det er mi ned on summar y j udgment .   Accor di ngl y,  I  woul d 

r emand f or  an account i ng of  what  i s due t o each par t ner ,  

speci f i cal l y,  an account i ng t hat  wi l l  consi der  t he r el at i ve 

cont r i but i ons of  each par t ner  t o t he par t ner shi p,  i n l i ght  of  

Thompson.   I  al so concl ude t hat  whet her  Pr essEnt er  was i n wi nd-

up or  cont i nuat i on f or  t he 11 year s subsequent  t o di ssol ut i on 

r est s on di sput es of  mat er i al  f act  and accor di ngl y,  i t  shoul d 

not  have been deci ded on summar y j udgment .   On r emand,  t he 
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ci r cui t  cour t  shoul d hol d an evi dent i ar y hear i ng and r evi s i t  i t s 

concl usi on t hat  Pr essEnt er  was i n wi nd- up f or  11 year s.   

Accor di ngl y,  I  r espect f ul l y di ssent .   
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