
2011 WI 36 
 

SUPREME COURT OF WI SCONSI N 
 

 
 

  CASE NO. :  2009AP688 
COMPLETE TI TLE:  Susan Fol ey- Ci ccant el l i  and Dr .  Mar k J.  

Ci ccant el l i ,  
          Pl ai nt i f f s- Appel l ant s,  
     v.  
Bi shop' s Gr ove Condomi ni um Associ at i on,  I nc and 
St at e Far m  
Fi r e & Casual t y Company,  
          Def endant s- Respondent s.  

   ON CERTI FI CATI ON FROM THE COURT OF APPEALS 
  
OPI NI ON FI LED:  May 24,  2011   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Oct ober  6,  2010 
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t  
 COUNTY:  Waukesha 
 JUDGE:  Kat hr yn W.  Fost er  
   
JUSTI CES:   
 CONCURRED:  PROSSER,  J.  concur s ( Opi ni on f i l ed) .  

 
ROGGENSACK,  J.  concur s ( Opi ni on f i l ed) .  
ZI EGLER and GABLEMAN,  JJ.  j oi n t he concur r ence   

 DI SSENTED:          
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he pl ai nt i f f s- appel l ant s t her e was a br i ef  and or al  

ar gument  by Timothy J. Andringa, Cramer, Multhauf & Hammes, LLP,  

Waukesha.  

 

For  t he def endant - r espondent s t her e was a br i ef  and or al  

ar gument  by Neal C. Schellinger, Schellinger & Associates,  

Waukesha.  

 

An ami cus cur i ae br i ef  was f i l ed by John F. Ebbott, 

Mi l waukee f or  Legal  Act i on of  Wi sconsi n,  I nc. ,  and or al  ar gument  

by John F. Ebbott. 

 



 

 

2011 WI  36

NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.  

No.    2009AP688 
( L. C.  No.  2008CV1627)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Susan Fol ey- Ci ccant el l i  and Dr .  Mar k J.  
Ci ccant el l i ,  
 
          Pl ai nt i f f s- Appel l ant s,  
 
     v.  
 
Bi shop' s Gr ove Condomi ni um Associ at i on,  I nc.  
and St at e Far m Fi r e & Casual t y Company,  
 
          Def endant s- Respondent s.  
 
 
 

FI LED 
 

MAY 24,  2011 
 

A.  John Voel ker  
Act i ng Cl er k of  Supr eme 

Cour t  
 
 

  

 

REVI EW of  an or der  of  t he Ci r cui t  Cour t  f or  Waukesha 

Count y,  Kat hr yn W.  Fost er ,  Judge.   Reversed and remanded.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s an appeal  f r om 

an or der  of  t he Ci r cui t  Cour t  f or  Waukesha Count y,  Kat hr yn W.  

Fost er ,  Judge,  on cer t i f i cat i on by t he cour t  of  appeal s pur suant  

t o Wi s.  St at .  § 809. 61 ( 2007- 08) . 1  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶2 The ci r cui t  cour t  gr ant ed t he mot i on of  Bi shop' s  Gr ove 

Condomi ni um Associ at i on,  I nc. ,  t he def endant ,  t o di squal i f y t he 

at t or ney r epr esent i ng Susan Fol ey- Ci ccant el l i  and Dr .  Mar k J.  

Ci ccant el l i ,  t he pl ai nt i f f s,  i n t hei r  per sonal  i nj ur y s l i p- and-

f al l  act i on agai nst  t he def endant . 2  The mot i on made no 

al l egat i on of  unet hi cal  conduct .   The ci r cui t  cour t  concl uded 

t hat  t he pl ai nt i f f s '  l aw f i r m di d not  engage i n any unet hi cal  

conduct  of  any k i nd.   The i nst ant  case i s not  a det er mi nat i on of  

unet hi cal  conduct .   Vi ol at i ons of  t he Code of  Pr of essi onal  

Conduct  ar e det er mi ned onl y by means of  di sc i pl i nar y act i on.   

Thi s i s a di squal i f i cat i on pr oceedi ng,  not  a di sci pl i nar y 

pr oceedi ng.      

¶3 The ci r cui t  cour t  det er mi ned,  however ,  t hat  t he 

at t or ney' s l aw f i r m had pr evi ousl y r epr esent ed Bi shop' s Gr ove' s  

excl usi ve pr oper t y manager ,  t he Fost er  Gr oup,  Lt d. ,  and Wayne 

Fost er ,  t he pr i nci pal  i n t he Fost er  Gr oup;  t hat  t he at t or ney had 

communi cat ed wi t h Wayne Fost er  i n r egar d t o t he pr esent  case;  

and t hat  t he at t or ney' s r epr esent at i on of  t he pl ai nt i f f s i n t he 

pr esent  case cr eat ed an appear ance of  i mpr opr i et y.  

¶4 The cour t  of  appeal s cer t i f i ed t wo quest i ons.   The 

f i r st  addr esses whet her  Bi shop' s Gr ove has st andi ng t o br i ng a 

mot i on t o di squal i f y pl ai nt i f f s '  at t or ney:   

( 1)  Does a non- cl i ent  par t y ( Bi shop' s Gr ove)  have 
st andi ng i n a c i v i l  act i on t o move f or  t he 

                                                 
2 Susan Fol ey- Ci ccant el l i  al l eges she sl i pped and f el l  and 

was i nj ur ed.   Her  husband i s al so a pl ai nt i f f ;  he seeks r ecover y  
f or  hi s per sonal  i nj ur y r esul t i ng f r om hi s wi f e' s i nj ur y.   The 
opi ni on wi l l  r ef er  t o bot h as " t he pl ai nt i f f s. "  
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di squal i f i cat i on of  t he opposi ng par t y ' s at t or ney3 
based on t hat  at t or ney' s pr i or  r epr esent at i on of  a 
non- par t y ( The Fost er  Gr oup and Wayne Fost er ) ?4 

¶5 Ther e i s no si ngl e l ongst andi ng or  uni f or m t est  t o 

det er mi ne st andi ng i n t he case l aw.   Cour t s have i nconsi st ent l y  

used a var i et y  of  t er mi nol ogi es as t est s  f or  st andi ng.   

Ther ef or e,  as a pr er equi s i t e t o answer i ng t he f i r st  quest i on,  we 

r evi ew t he l aw of  st andi ng.   Upon car ef ul  anal ys i s of  t he case 

l aw,  i t  i s  c l ear  t hat  t he essence of  t he det er mi nat i on of  

st andi ng i s:  ( 1)  whet her  t he par t y whose st andi ng i s chal l enged 

has a per sonal  i nt er est  i n t he cont r over sy ( somet i mes r ef er r ed 

t o i n t he case l aw as a " per sonal  st ake"  i n t he cont r over sy) ;  

( 2)  whet her  t he i nt er est  of  t he par t y whose st andi ng i s  

chal l enged wi l l  be i nj ur ed,  t hat  i s ,  adver sel y af f ect ed;  and ( 3)  

whet her  j udi c i al  pol i cy cal l s f or  pr ot ect i ng t he i nt er est  of  t he 

par t y whose st andi ng has been chal l enged.    

¶6 These t hr ee aspect s of  st andi ng do not  necessar i l y 

el i mi nat e t he var i ous t est s t hat  have been appl i ed i n 

admi ni st r at i ve r evi ew cases,  i n const i t ut i onal  l aw cases,  and i n 

decl ar at or y j udgment  cases.   These var i ous t est s,  whi l e at  t i mes 

i nconsi st ent l y used by cour t s,  when appr opr i at el y used i n 

                                                 
3 The at t or ney' s f i r m had r epr esent ed t he Fost er  Gr oup and 

Wayne Fost er .   Supr eme Cour t  Rul e 20: 1. 10 i mput es 
di squal i f i cat i on t o al l  member s of  a l aw f i r m.  

4 The cour t  of  appeal s st at ed t he i ssue as f ol l ows:   " Can a 
c i r cui t  cour t  di squal i f y r et ai ned counsel - of - r ecor d i n a c i v i l  
sui t ,  t her eby denyi ng t he cl i ent  t he r i ght  t o r epr esent at i on by 
chosen counsel  and r est r i ct i ng t he at t or ney' s r i ght  t o pr act i ce 
l aw i n a c i v i l  act i on,  wher e t he at t or ney pr evi ousl y r epr esent ed 
a nonpar t y wi t ness f or  t he opposi ng si de?"  
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par t i cul ar  t ypes of  cases ar e t ool s f or  det er mi ni ng per sonal  

i nt er est ,  adver se ef f ect ,  and j udi c i al  pol i cy,  t he t hr ee 

essent i al  aspect s of  st andi ng.   When a st at ut e,  r ul e,  or  

const i t ut i onal  pr ovi s i on i s at  i ssue,  a cour t  det er mi nes t hese 

t hr ee aspect s of  st andi ng by exami ni ng t he f act s t o det er mi ne 

whet her  an i nj ur ed i nt er est  exi st s t hat  f al l s  wi t hi n t he ambi t  

of  t he st at ut e,  r ul e,  or  const i t ut i onal  pr ovi s i on i nvol ved t hat  

j udi c i al  pol i cy cal l s f or  pr ot ect i ng.   When no st at ut e,  r ul e,  or  

const i t ut i onal  pr ovi s i on di r ect l y gover ns t he st andi ng anal ysi s,  

a cour t  det er mi nes t hese t hr ee aspect s of  st andi ng by exami ni ng 

t he f act s t o det er mi ne whet her  an i nj ur ed i nt er est  exi st s t hat  

f al l s  wi t hi n t he ambi t  of  r el evant  l egal  pr i nci pl es t hat  

j udi c i al  pol i cy cal l s f or  pr ot ect i ng.   The pr esent  case f al l s 

wi t hi n t he l at t er  gr oup of  cases.      

¶7 We addr ess t he f i r st  quest i on r el at i ng t o st andi ng i n 

l i ght  of  our  anal ysi s of  t he st andi ng cases.   We concl ude t hat  

as a gener al  r ul e onl y a f or mer  or  cur r ent  c l i ent  has st andi ng 

t o move t o di squal i f y an at t or ney f r om r epr esent i ng someone el se 

i n a c i v i l  act i on.   Never t hel ess,  a non- cl i ent  par t y may 

est abl i sh st andi ng,  t hat  i s ,  may est abl i sh t hat  a per sonal  

i nt er est  i n t he cont r over sy i s  adver sel y af f ect ed and t hat  

j udi c i al  pol i cy cal l s f or  pr ot ect i on of  t hat  i nt er est ,  when t he 

pr i or  r epr esent at i on i s so connect ed wi t h t he cur r ent  l i t i gat i on 

t hat  t he pr i or  r epr esent at i on i s l i kel y t o af f ect  t he j ust  and 

l awf ul  det er mi nat i on of  t he non- cl i ent  par t y ' s posi t i on.  

¶8 We concl ude t hat  Bi shop' s Gr ove,  t he non- cl i ent  

def endant ,  has st andi ng t o move t o di squal i f y opposi ng counsel .   
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Bi shop' s Gr ove has shown t hat  t he pl ai nt i f f s '  at t or ney' s pr i or  

r epr esent at i on of  t he Fost er  Gr oup and Wayne Fost er  i s so 

connect ed wi t h t he cur r ent  l i t i gat i on t hat  t he pr i or  

r epr esent at i on i s l i kel y t o af f ect  t he j ust  and l awf ul  

det er mi nat i on of  Bi shop' s Gr ove' s posi t i on. 5 

¶9 Because we concl ude Bi shop' s Gr ove has st andi ng t o 

br i ng a mot i on f or  di squal i f i cat i on i n t he pr esent  case,  we next  

addr ess t he second quest i on pr esent ed:  

( 2)  Di d t he c i r cui t  cour t  er r  as a mat t er  of  l aw i n 
appl y i ng an " appear ance of  i mpr opr i et y"  st andar d i n 
deci di ng t he mot i on f or  di squal i f i cat i on?  I f  so,  what  
i s t he cor r ect  st andar d? 

¶10 I n answer  t o t hi s quest i on,  we concl ude t hat  t he 

c i r cui t  cour t  appl i ed an i ncor r ect  st andar d of  l aw i n 

di squal i f y i ng t he pl ai nt i f f s '  at t or ney,  namel y,  di squal i f y i ng 

t he pl ai nt i f f s '  at t or ney on t he basi s of  an " appear ance of  

i mpr opr i et y. "  

¶11 The appr opr i at e st andar d a c i r cui t  cour t  appl i es t o 

det er mi ne a mot i on f or  di squal i f i cat i on of  counsel  based on an 

at t or ney' s dut y t o a f or mer  c l i ent  i s  gui ded by SCR 20: 1. 9.   A 

c i r cui t  cour t  must  det er mi ne:   ( 1)  whet her  t her e was an 

at t or ney/ cl i ent  r el at i onshi p bet ween counsel  and t he f or mer  

                                                 
5 I n ot her  wor ds,  Bi shop' s Gr ove has st andi ng t o advance t he 

Fost er  Gr oup' s and Wayne Fost er ' s r i ght s as f or mer  c l i ent s of  
t he pl ai nt i f f s '  counsel .   Just i ce Roggensack' s concur r ence,  on 
t he ot her  hand,  woul d l i mi t  Bi shop' s Gr ove' s st andi ng t o 
asser t i ons t hat  t he pl ai nt i f f s '  at t or ney has obt ai ned 
i nf or mat i on t hr ough a br each of  t he dut y of  conf i dent i al i t y  owed 
t o Bi shop' s Gr ove.   See Just i ce Roggensack' s concur r ence,  ¶¶138,  
180- 183.  
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c l i ent  and whet her  i t  i s  over ;  ( 2)  whet her  t he subsequent  

r epr esent at i on i nvol ves t he same or  a subst ant i al l y  r el at ed 

mat t er  as t he f or mer  r epr esent at i on;  ( 3)  whet her  t he i nt er est s  

of  t he subsequent  c l i ent  ar e mat er i al l y  adver se t o t hose of  t he 

f or mer  c l i ent ;  and ( 4)  whet her  t he f or mer  c l i ent  consent ed t o 

t he new r epr esent at i on.  

¶12 I n t he pr esent  case,  i t  i s  necessar y t o det er mi ne 

whet her  t he cur r ent  and f or mer  r epr esent at i ons i nvol ve a 

subst ant i al l y  r el at ed mat t er  and whet her  t he i nt er est s of  t he 

pl ai nt i f f s ar e mat er i al l y  adver se t o t hose of  t he f or mer  

c l i ent s,  t he Fost er  Gr oup and Wayne Fost er .    

¶13 Gi ven t he pauci t y of  f act s i n t he af f i davi t s i n t he 

r ecor d r el at i ng t o t he at t or ney' s pr i or  r epr esent at i on of  t he 

Fost er  Gr oup and Wayne Fost er ,  we ar e unabl e t o det er mi ne 

whet her  t he t wo r epr esent at i ons i nvol ve subst ant i al l y  r el at ed 

mat t er s and whet her  t he i nt er est s of  t he pl ai nt i f f s ar e 

mat er i al l y  adver se t o t he f or mer  c l i ent s '  i nt er est s.   

¶14 Ther ef or e,  we cannot  det er mi ne f r om t he r ecor d bef or e 

us whet her  t he c i r cui t  cour t ' s  or der  di squal i f y i ng t he 

pl ai nt i f f s '  at t or ney i s er r oneous when appl y i ng t he cor r ect  

st andar d.   Accor di ngl y,  we r ever se t he or der  of  t he c i r cui t  

cour t  di squal i f y i ng t he pl ai nt i f f s '  at t or ney and r emand t he 

mat t er  t o t he c i r cui t  cour t  f or  such f ur t her  pr oceedi ngs as t he 

c i r cui t  cour t  det er mi nes ar e appr opr i at e t o r esol ve t he quest i on 

pr esent ed.   

I  
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¶15 The f act ual  backgr ound pr esent ed i n t hi s appeal  can be 

si mpl y st at ed.   

¶16 The pl ai nt i f f s pur chased a condomi ni um f r om Bi shop' s 

Gr ove on or  about  Febr uar y 1,  2007.   Ther eaf t er ,  t he pl ai nt i f f s,  

by t hei r  at t or ney,  Ti mot hy J.  Andr i nga of  Cr amer ,  Mul t hauf  & 

Hammes,  LLP,  br ought  a per sonal  i nj ur y act i on agai nst  Bi shop' s  

Gr ove and Bi shop' s Gr ove' s i nsur er ,  St at e Far m Fi r e & Casual t y 

Co. ,  st emmi ng f r om t he pl ai nt i f f s '  " s l i p- and- f al l "  i nj ur y on 

Febr uar y 6,  2007,  at  Bi shop' s Gr ove' s condomi ni um compl ex.   The 

al l egat i on i n t he compl ai nt  i s  t hat  t he s l i p and f al l  occur r ed 

on common pr oper t y owned by Bi shop' s Gr ove at  an accumul at i on of  

i ce r esul t i ng f r om negl i gent l y mai nt ai ned r ai n gut t er s.    

¶17 The Fost er  Gr oup i s " t he excl usi ve managi ng agent "  

under  a management  agr eement  bet ween Bi shop' s Gr ove and t he 

Fost er  Gr oup ( a copy of  whi ch i s i n t he r ecor d) .   Under  t he 

management  agr eement ,  t he Fost er  Gr oup i s t o,  i nt er  al i a,  " cause 

t he bui l di ngs,  appur t enances,  and gr ounds of  t he condomi ni um t o 

be mai nt ai ned accor di ng t o t he st andar ds accept abl e t o t he 

associ at i on. "    

¶18 Accor di ng t o t he pl ai nt i f f s,  Bi shop' s Gr ove' s 

l i abi l i t y  i n t he s l i p- and- f al l  case mi ght  ar i se f r om t he act s or  

omi ssi ons of  t he Fost er  Gr oup i n mai nt ai ni ng t he common pr oper t y 

at  Bi shop' s Gr ove.    

¶19 Nei t her  Wayne Fost er  nor  t he Fost er  Gr oup i s a par t y 

i n t he s l i p- and- f al l  act i on.   However ,  t he pl ai nt i f f s and 

Bi shop' s Gr ove vi ew Wayne Fost er  as a l i kel y wi t ness i n t he 

s l i p- and- f al l  case.   The Fost er  Gr oup,  as r eal  est at e pr oper t y 
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manager ,  i s  an i nsur ed under  St at e Far m' s compr ehensi ve busi ness 

l i abi l i t y  pol i cy  i ssued t o Bi shop' s Gr ove.   The same def ense 

counsel  i n t hi s s l i p- and- f al l  case r epr esent s Bi shop' s Gr ove and 

t he i nsur ance company. 6         

¶20 Bi shop' s Gr ove' s counsel  f i l ed a mot i on f or  

di squal i f i cat i on of  pl ai nt i f f s '  at t or ney upon l ear ni ng t hat  t he 

Fost er  Gr oup and Wayne Fost er  had been r epr esent ed by t he 

pl ai nt i f f s '  at t or ney' s l aw f i r m ( t he Cr amer  f i r m)  i n t he past .   

The pl ai nt i f f s and Bi shop' s Gr ove submi t t ed af f i davi t s and 

br i ef s i n suppor t  of  t hei r  r espect i ve posi t i ons on t he mot i on 

f or  di squal i f i cat i on.         

¶21 Wayne Fost er ' s af f i davi t  descr i bes t he r el at i onshi p 

bet ween t he Cr amer  f i r m and t he Fost er  Gr oup and hi msel f  as 

f ol l ows:   

3)  Pet er  Pl aushi nes [ an at t or ney wi t h t he Cr amer  f i r m]  
has r epr esent ed t he Fost er  Gr oup Lt d.  f or  over  f i f t een 
year s.  

4)  Pet er  Pl aushi nes has r epr esent ed me as t he 
pr i nci pal  of  Fost er  Gr oup,  Lt d.  f or  a var i et y of  
busi ness mat t er s.  

5)  Most  of  Pet er  Pl aushi nes[ ' ]  r epr esent at i on of  
Fost er  Gr oup,  Lt d.  has i nvol ved r eal  est at e or  r eal  
est at e devel opment .  

                                                 
6 The par t i es di sagr ee as t o whet her  Wayne Fost er  and t he 

Fost er  Gr oup ar e r epr esent ed by def ense counsel .   The pl ai nt i f f s 
asser t  t hat  Wayne Fost er  and Fost er  Gr oup ar e not  par t i es t o t he 
act i on and so def ense counsel  does not  r epr esent  t hem i n t hi s 
act i on.   Def ense counsel  asser t s t hat ,  because t hey ar e i nsur eds 
under  t he pol i cy,  he r epr esent s Wayne Fost er  and t he Fost er  
Gr oup i n t hi s act i on.   
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6)  Pet er  Pl aushi nes was counsel  f or  Fost er  Gr oup,  Lt d.  
devel opment  of  t he Ruf f ' s  Pr eser ve subdi v i s i on and t he 
Wat er ' s Edge Condomi ni um on Lake Nagawi cka 
devel opment ,  among ot her s.  

7)  Pet er  Pl aushi nes def ended Fost er  Gr oup i n t he l aw 
sui t  of  Gul set h vs.  Cousel ,  2004 CV- 1286,  Washi ngt on 
Count y,  whi ch ended i n about  t he year  2006 and al so 
i nvol ved anot her  l and devel opment  cal l ed I s l and Vi ew.  

8)  Pet er  Pl aushi nes has,  as Fost er s [ s i c]  Gr oup' s 
at t or ney,  dr af t ed condomi ni um document s and pr ovi ded 
advi ce and counsel  r egar di ng al l  aspect s of  
condomi ni um devel opment  i n pr i or  year s.  .  .  .  

¶22 Not hi ng i n t he r ecor d demonst r at es t hat  ei t her  Wayne 

Fost er  or  t he Fost er  Gr oup has consent ed t o t he Cr amer  f i r m' s 

r epr esent at i on of  t he pl ai nt i f f s.   Nowher e i n t he r ecor d does 

Wayne Fost er  expl i c i t l y  obj ect  t o t he Cr amer  f i r m' s 

r epr esent at i on of  t he pl ai nt i f f s.   Wayne Fost er ' s af f i davi t  i s ,  

however ,  at t ached t o Bi shop' s Gr ove' s mot i on t o di squal i f y t he 

pl ai nt i f f s '  counsel .   

¶23 The af f i davi t  of  At t or ney Pet er  Pl aushi nes of  t he 

Cr amer  f i r m st at es t hat  t o t he best  of  hi s knowl edge he di d not  

r ecei ve conf i dent i al  i nf or mat i on f r om Wayne Fost er  r egar di ng t he 

subj ect  mat t er  of  t he cur r ent  s l i p- and- f al l  r epr esent at i on;  t hat  

he di d not  r epr esent  Wayne Fost er  or  t he Fost er  Gr oup i n any 

mat t er s i nvol v i ng Bi shop' s Gr ove,  I nc. ;  and t hat  he di d not  

r ecei ve any conf i dent i al  i nf or mat i on f r om Wayne Fost er  or  t he 

Fost er  Gr oup r el at i ng t o Bi shop' s Gr ove.     

¶24 At t or ney Ti mot hy G.  Andr i nga of  t he Cr amer  f i r m f i l ed 

an af f i davi t  aver r i ng t hat  pr i or  t o r epr esent i ng t he pl ai nt i f f s,  

t he f i r m r an a conf l i c t  of  i nt er est  check agai nst  Bi shop' s 

Gr ove;  t hat  t he f i r m has never  r epr esent ed Bi shop' s Gr ove;  and 
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t hat  t he f i r m di d not  r epr esent  Bi shop' s Gr ove or  t he Fost er  

Gr oup wi t h r espect  t o any management  agr eement  i nvol v i ng 

Bi shop' s Gr ove.   Accor di ng t o t he af f i davi t ,  t he s l i p- and- f al l  

act i on i nvol ves nei t her  r eal  est at e devel opment  nor  cont r act ual  

i ssues of  pr oper t y management ,  and t he Cr amer  f i r m' s pr i or  

r epr esent at i on of  t he Fost er  Gr oup has " no r el at i onshi p of  any 

k i nd t o t he cur r ent  per sonal  i nj ur y case. " 7  

¶25 At  t he hear i ng on t he di squal i f i cat i on mot i on,  

Bi shop' s Gr ove ar gued t hat  t he Cr amer  f i r m had a l ong- t er m 

r el at i onshi p and f ami l i ar i t y wi t h t he Fost er  Gr oup,  whi ch gave 

t he pl ai nt i f f s '  counsel  an unf ai r  advant age i n t he pr esent  case.    

¶26 Fol l owi ng ar gument s on t he di squal i f i cat i on mot i on,  

t he c i r cui t  cour t  di d not  make any f i ndi ngs of  f act .   The 

ci r cui t  cour t  or der ed t he pl ai nt i f f s '  at t or ney di squal i f i ed,  

bal anci ng t he pl ai nt i f f s '  r i ght  t o r et ai n counsel  of  t hei r  

choosi ng wi t h t he " appear ance of  i mpr opr i et y"  caused by t he 

Cr amer  f i r m' s pr i or  r epr esent at i on of  t he Fost er  Gr oup and Wayne 

Fost er ,  al l  i n l i ght  of  pl ai nt i f f s '  at t or ney' s t wo 

communi cat i ons wi t h Wayne Fost er  i n connect i on wi t h t he cur r ent  

l i t i gat i on,  whi ch we di scuss l at er .      

¶27 No evi dent i ar y hear i ng was hel d t o det er mi ne whet her  

t he Cr amer  f i r m' s pr evi ous r epr esent at i ons of  t he Fost er  Gr oup 

                                                 
7 The r ecor d i s composed of  document s such as t he 

Condomi ni um Associ at i on document s,  t he i nsur ance pol i cy,  and 
af f i davi t s.  

The Bi shop' s Gr ove condomi ni um associ at i on document s wer e 
dr af t ed by t he Rei nhar t  Boer ner  Van Deur en S. C.  l aw f i r m.   
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or  Wayne Fost er  wer e subst ant i al l y  r el at ed t o t he subj ect  mat t er  

of  t he s l i p- and- f al l  act i on or  whet her  t he pl ai nt i f f s '  i nt er est s  

wer e mat er i al l y  adver se t o t hose of  t he f or mer  c l i ent s.   

I I  

¶28 We t ur n f i r st  t o t he quest i on whet her  Bi shop' s Gr ove,  

a par t y i n t he case but  not  a f or mer  c l i ent  of  t he pl ai nt i f f s '  

counsel ,  has st andi ng i n a c i v i l  act i on t o move f or  t he 

di squal i f i cat i on of  t he pl ai nt i f f s '  counsel ,  based on t he 

pl ai nt i f f s '  counsel ' s pr i or  r epr esent at i on of  non- par t i es.      

¶29 The quest i on whet her  Bi shop' s Gr ove has st andi ng t o 

move f or  t he di squal i f i cat i on i s a quest i on of  l aw t hat  t hi s 

cour t  det er mi nes i ndependent l y of  t he c i r cui t  cour t  but  

benef i t i ng f r om i t s anal ysi s. 8 

A 

¶30 The par t i es '  br i ef s on t he st andi ng i ssue ar e 

r el at i vel y cur sor y.   Bi shop' s Gr ove r el i es pr edomi nant l y on case 

l aw est abl i shi ng t hat  Wi sconsi n cour t s l i ber al l y const r ue 

st andi ng. 9   

¶31 The pl ai nt i f f s essent i al l y  r el y on t wo cases ( wi t h 

f act s di f f er ent  f r om t he pr esent  case)  r el at i ng t o a l awyer ' s 

conf l i c t  of  i nt er est  t o per suade t he cour t  t hat  Bi shop' s Gr ove 

                                                 
8 Schi l l  v .  Wi s.  Rapi ds Sch.  Di st . ,  2010 WI  86,  ¶38,  327 

Wi s.  2d 572,  786 N. W. 2d 177;  St at e v.  Popenhagen,  2008 WI  55,  
¶23,  309 Wi s.  2d 601,  749 N. W. 2d 611.  

9 Bi shop' s Gr ove ci t es Wi sconsi n' s Envi r onment al  Decade,  
I nc.  v.  Publ i c Ser vi ce Commi ssi on of  Wi sconsi n,  69 Wi s.  2d 1,  
13,  230 N. W. 2d 243 ( 1975) ,  and Ramme v.  Madi son,  37 Wi s.  2d 102,  
116,  154 N. W. 2d 296 ( 1967) .  
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has no st andi ng under  t he f act s of  t he pr esent  case.   The t wo 

cases ar e For ecki  v.  Kohl ber g,  237 Wi s.  67,  295 N. W.  7 ( 1940) ,  

and I n Mat t er  of  Di sci pl i nar y Pr oceedi ngs Agai nst  Mar i ne,  82 

Wi s.  2d 602,  264 N. W. 2d 285 ( 1978) .   

¶32 For ecki ,  upon whi ch t he pl ai nt i f f s and Just i ce 

Roggensack' s concur r ence r el y,  i s  an appeal  of  a j ur y ver di ct .   

The def endant s i n For ecki  obj ect ed t o opposi ng counsel ' s  

pot ent i al  br each of  dut y t o an adver sar i al  par t y.   The 

def endant s al l eged t hat  t he pl ai nt i f f s wer e adver se t o each 

ot her  and t her ef or e t hat  t he c i r cui t  cour t  er r ed i n per mi t t i ng 

t he pl ai nt i f f s '  counsel  t o r epr esent  bot h pl ai nt i f f s.     

¶33 The For ecki  cour t  concl uded t hat  t he def endant s had no 

r i ght  t o at t ack t he ver di ct  on t hese gr ounds. 10 

¶34 The For ecki  cour t  quot ed 7 C. J. S. ,  At t or ney and 

Cl i ent ,  827,  § 47 f or  t he pr oposi t i on t hat  " [ o] nl y a par t y who 

sust ai ns a r el at i on of  c l i ent  t o an at t or ney .  .  .  may be 

ent i t l ed t o obj ect  t o [ a cur r ent ]  r epr esent at i on. " 11  The cour t  

al so r ul ed t hat  t he pl ai nt i f f s wer e " bot h i nt el l i gent  and 

exper i enced busi ness men"  who made no obj ect i ons t o t hei r  

r epr esent at i on. 12  Fur t her ,  upon r evi ew of  t he r ecor d,  and 

r el y i ng on Canon 6 of  t he Pr of essi onal  Et hi cs of  t he Amer i can 

Bar  Associ at i on,  t he cour t  det er mi ned t hat  " t her e was i n f act  no 

                                                 
10 For ecki  v.  Kohl ber g,  237 Wi s.  67,  75- 76,  295 N. W.  7 

( 1940) .  

11 I d.  at  75.    

12 I d.  
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conf l i c t  of  i nt er est s upon whi ch def endant s '  obj ect i ons on t hat  

gr ound coul d have been sust ai ned. " 13  

¶35 I n t he second case upon whi ch t he pl ai nt i f f s r el y,  t he 

Mar i ne di sci pl i nar y act i on,  t he cour t  c i t ed For ecki  f or  t he 

pr i nci pl e t hat  " onl y t he c l i ent ,  and not  t hi r d per sons,  has 

st andi ng t o compl ai n of  an at t or ney' s r epr esent at i on whi l e 

adver sel y i nt er est ed. " 14  Ot her wi se,  t he Mar i ne case of f er s no 

i nsi ght  i nt o t he pr esent  case.  

¶36 These t wo cases do not  answer  t he st andi ng quest i on 

posed i n t he pr esent  case.   They do not  pr esent  t he f act  

s i t uat i on of  t he i nst ant  case.   We concl ude t hat  t he quest i on of  

st andi ng of  a non- cl i ent  par t y i n a c i v i l  act i on t o move f or  t he 

di squal i f i cat i on of  t he opposi ng par t y ' s at t or ney i s one of  

f i r st  i mpr essi on i n Wi sconsi n.  

B 

¶37 We have under t aken a mor e exhaust i ve r evi ew of  t he l aw 

of  st andi ng t han pr esent ed by t he par t i es.   Thr ee t eachi ngs 

emer ge f r om t he st andi ng cases:  

                                                 
13 I d.  at  76.  

14 I n Mat t er  of  Di sci pl i nar y Pr oceedi ngs Agai nst  Mar i ne,  82 
Wi s.  2d 602,  605,  264 N. W. 2d 285 ( 1978)  ( quot i ng For ecki ) .  
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¶38 One:   St andi ng i n Wi sconsi n i s  not  t o be const r ued 

nar r owl y or  r est r i ct i vel y,  but  r at her  shoul d be const r ued 

l i ber al l y. 15  

¶39 Two:   Cases have used a var i et y of  t est s t o det er mi ne 

whet her  t he par t y chal l enged has st andi ng.   No si ngl e 

l ongst andi ng or  uni f or m t est  f or  st andi ng appear s i n t he case 

l aw.   The t er mi nol ogy used i n st andi ng cases of t en t ur ns on t he 

nat ur e of  t he case,  but  even i n t he same cat egor y of  cases,  t he 

t er mi nol ogy f or  t he t est  f or  st andi ng or  t he appl i cat i on of  t he 

t est  i s  not  cons i st ent .   I n st at i ng t he t est  f or  st andi ng,  t he 

cases have not  pai d c l ose at t ent i on t o t he f act ual  or  l egal  

di st i nct i ons among t he cases.   Two r ecent  cour t  of  appeal s cases 

have acknowl edged t he l ack of  uni f or mi t y i n t he case l aw on 

st andi ng. 16  The cour t  of  appeal s has expl ai ned:  

The f or mul at i on f or  anal yzi ng t he i ssue of  st andi ng 
has var i ed somewhat  i n t he case l aw,  i n par t  dependi ng 
on t he nat ur e of  t he c l ai m asser t ed.   The par t i es each 
use a somewhat  di f f er ent  f or mul at i on i n t hei r  
ar gument s.    

                                                 
15 See,  e. g. ,  Schi l l ,  327 Wi s.  2d 572,  ¶38;  McConkey v.  Van 

Hol l en,  2010 WI  57,  ¶15,  326 Wi s.  2d 1,  783 N. W. 2d 855;  Kr i er  v.  
Vi l i one,  2009 WI  45,  ¶20,  317 Wi s.  2d 288,  766 N. W. 2d 517;  St at e 
v.  Popenhagen,  2008 WI  55,  ¶24,  309 Wi s.  2d 601,  749 N. W. 2d 611;  
Mi l waukee Di st .  Counci l  48 v.  Mi l waukee Count y,  2001 WI  65,  ¶38,  
n. 7,  244 Wi s.  2d 333,  627 N. W. 2d 866;  Fox v.  DHSS,  112 
Wi s.  2d 514,  524,  334 N. W. 2d 532 ( 1983) ;  Bence v.  Ci t y of  
Mi l waukee,  107 Wi s.  2d 469,  478,  320 N. W. 2d 199 ( 1982) ;  
Wi sconsi n' s Envt l .  Decade,  I nc.  v.  Pub.  Ser v.  Comm' n of  Wi s. ,  69 
Wi s.  2d 1,  13,  230 N. W. 2d 243 ( 1975) .    

16 Met r o.  Bui l der s Ass' n of  Gr eat er  Mi l waukee v.  Vi l l .  of  
Ger mant own,  2005 WI  App 103,  282 Wi s.  2d 458,  698 N. W. 2d 301;  
Chenequa Land Conser vancy,  I nc.  v.  Vi l l .  of  Har t l and,  2004 WI  
App 144,  275 Wi s.  2d 533,  685 N. W. 2d 573.  
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Chenequa Land Conser vancy,  I nc.  v.  Vi l l .  of  Har t l and,  2004 WI  

App 144,  ¶13,  275 Wi s.  2d 533,  685 N. W. 2d 573.  

¶40 Thr ee:   On car ef ul  anal ysi s of  t he cases,  i t  i s  c l ear  

t hat  t he basi c t hr ust  of  al l  t he cases,  t he essence of  t he 

det er mi nat i on of  st andi ng,  r egar dl ess of  t he nat ur e of  t he case 

and t he par t i cul ar  t er mi nol ogy used i n t he t est  f or  st andi ng,  i s 

t hat  st andi ng depends on ( 1)  whet her  t he par t y whose st andi ng i s 

chal l enged has a per sonal  i nt er est  i n t he cont r over sy ( somet i mes 

r ef er r ed t o i n t he case l aw as a " per sonal  st ake"  i n t he 

cont r over sy) ;  ( 2)  whet her  t he i nt er est  of  t he par t y whose 

st andi ng i s chal l enged wi l l  be i nj ur ed,  t hat  i s ,  adver sel y  



No.  2009AP688   

 

16 
 

af f ect ed; 17 and ( 3)  whet her  j udi c i al   pol i cy cal l s  f or  pr ot ect i ng 

t he i nt er est  of  t he par t y whose st andi ng i s chal l enged. 18   

                                                 
17 Schi l l ,  327 Wi s.  2d 572,  ¶38 ( i nj unct i on act i on;  " [ a]  

per son has st andi ng t o seek j udi c i al  r evi ew when t hat  per son has 
a per sonal  st ake i n t he out come and i s di r ect l y af f ect ed by t he 
i ssues i n cont r over sy" ) ;  Popenhagen,  309 Wi s.  2d 601,  ¶24 
( act i on t o suppr ess bank document s;  " [ a]  per son has st andi ng t o 
seek j udi c i al  i nt er vent i on when t hat  per son has ' a per sonal  
st ake i n t he out come'  and i s ' di r ect l y af f ect ed by t he i ssues i n 
cont r over sy' " ) ;  Zel l ner  v.  Cedar bur g Sch.  Di st . ,  2007 WI  53,  
¶21,  300 Wi s.  2d 290,  731 N. W. 2d 240 ( publ i c empl oyee 
chal l engi ng r el ease of  r ecor ds has st andi ng because he wi l l  be 
i mpact ed per sonal l y and hi s i nt er est s wi l l  be adver sel y 
af f ect ed) ;  Ci t y of  Waukesha v.  Sal bashi an,  128 Wi s.  2d 334,  349-
50,  382 N. W. 2d 52 ( 1986)  ( quo war r ant o act i on under  Wi s.  St at .  
§ 784. 02 ( 1985) ;  " [ i ] n det er mi ni ng whet her  t he muni ci pal i t i es 
ar e pr oper  pr i vat e pl ai nt i f f s f or  a quo war r ant o act i on,  a 
cour t ' s  anal ysi s must  be couched i n t er ms of  i nj ur y and 
i nt er est ,  not  semant i cs; "  r el at or  must  show danger  of  sust ai ni ng 
i nj ur y and a " speci al  i nt er est " ) ;  Ci t y of  Madi son v.  Town of  
Fi t chbur g,  112 Wi s.  2d 224,  228,  332 N. W. 2d 782 ( 1983)  
( decl ar at or y j udgment ;  " [ i ] n or der  t o have st andi ng t o sue,  a 
par t y must  have a per sonal  st ake i n t he out come of  t he 
cont r over sy" ) ;  Mut .  Ser v.  Cas.  I ns.  Co.  v.  Koeni gs,  110 
Wi s.  2d 522,  526- 28,  329 N. W. 2d 157 ( 1983)  ( par ent s of  i nj ur ed 
chi l d chal l enge di smi ssal  of  act i on agai nst  t hei r  i nsur er  even 
t hough t hey asser t ed no cl ai m t o appeal  agai nst  i nsur er ;  par ent s 
ar e aggr i eved par t i es wi t h st andi ng;  di smi ssal  adver sel y 
af f ect ed t hei r  f i nanci al  i nt er est  i n havi ng i nsur ance cover age) ;  
Ki ser  v.  Jungbacker ,  2008 WI  App 88,  ¶12,  312 Wi s.  2d 621,  754 
N. W. 2d 180 ( appeal  of  awar d of  at t or ney' s f ees;  " [ t ] he essence 
of  t he st andi ng i nqui r y i s whet her  t he par t y seeki ng r evi ew has 
al l eged a per sonal  st ake i n t he out come of  t he cont r over sy" ) ;  
Shover s v.  Shover s,  2006 WI  App 108,  ¶28,  292 Wi s.  2d 531,  718 
N. W. 2d 130 ( decl ar at or y j udgment ;  " [ s] t andi ng r equi r es a 
per sonal  st ake i n t he out come of  a cont r over sy" ) ;  Lake Count r y 
Racquet  & At hl et i c Cl ub v.  Vi l l .  of  Har t l and,  2002 WI  App 301,  
¶15,  259 Wi s.  2d 107,  655 N. W. 2d 189 ( decl ar at or y j udgment ;  " a 
par t y must  have a per sonal  st ake i n t he out come and must  be 
di r ect l y af f ect ed by t he i ssues i n cont r over sy" ) ;  Vi l l .  of  
Sl i nger  v.  Ci t y of  Har t l and,  2002 WI  App 187,  ¶9,  256 
Wi s.  2d 859,  650 N. W. 2d 81 ( decl ar at or y j udgment ;  " a par t y must  
have a per sonal  st ake i n t he out come and must  be di r ect l y 
af f ect ed by t he i ssues i n cont r over sy" ) ;  Sandr oni  v.  Waukesha 
Count y Bd.  of  Super vi sor s,  173 Wi s.  2d 183,  186,  496 N. W. 2d 164 
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¶41 These t hr ee aspect s of  st andi ng wer e apt l y summar i zed 

i n Wi sconsi n' s Envi r onment al  Decade,  I nc.  v.  Publ i c Ser vi ce 

Commi ssi on,  69 Wi s.  2d 1,  13,  230 N. W. 2d 243 ( 1974) ,  an 

admi ni st r at i ve r evi ew case,  as f ol l ows:   

The onl y pr obl ems about  st andi ng shoul d be what  
i nt er est s deser ve pr ot ect i on agai nst  i nj ur y,  and what  
shoul d be enough t o const i t ut e an i nj ur y.   Whet her  

                                                                                                                                                             
( Ct .  App.  1992)  ( chal l enge t o al l egedl y i l l egal  count y cont r act ;  
" [ i ] t  i s  axi omat i c t hat  t o have st andi ng t o sue,  a par t y must  
have a per sonal  st ake i n t he out come of  t he cont r over sy" ) .   

An i nj ur y t o even a " t r i f l i ng i nt er est "  may suf f i ce.  
McConkey,  326 Wi s.  2d 1,  ¶15;  Mi l waukee Br ewer s Basebal l  Cl ub v.  
DHSS,  130 Wi s.  2d 56,  65,  387 N. W.  245 ( 1986) ;  Ci t y of  Madi son 
v.  Town of  Fi t chbur g,  112 Wi s.  2d 224,  230,  332 N. W. 2d 782 
( 1983) ;  Fox,  112 Wi s.  2d at  524.    

The i nj ur y need not  be physi cal ,  economi c,  or  pecuni ar y;  i t  
may,  f or  exampl e,  be aest het i c,  conser vat i onal ,  or  r ecr eat i onal .  
Fox,  112 Wi s.  2d at  525;  Chenequa,  275 Wi s.  2d 533,  ¶17.  

18 Wi sconsi n cour t s eval uat e st andi ng as a mat t er  of  
j udi c i al  pol i cy r at her  t han as a j ur i sdi ct i onal  pr er equi s i t e.   
Schi l l ,  327 Wi s.  2d 572,  ¶38 ( i nj unct i on act i on) ;  Mi l waukee 
Di st .  Counci l  48,  244 Wi s.  2d 333,  ¶38 n. 7 ( decl ar at or y j udgment  
act i on) ;  Fi r st  Nat ' l  Bank of  Wi s.  Rapi ds v.  M&I  Peopl es Bank of  
Cal oma,  95 Wi s.  2d 303,  308 n. 5,  290 N. W. 2d 321 ( 1980)  ( " [ T] he 
doct r i ne of  st andi ng t o sue i n f eder al  cour t s i s gener al l y 
r egar ded as const i t ut i onal l y mandat ed by t he ' cases and 
cont r over si es '  l i mi t at i on of  Ar t i c l e I I I .   U. S.  Const . ,  ar t .  
I I I ,  sec.  2,  c l .  1.   I n Wi sconsi n,  t he c i r cui t  cour t s have been 
gr ant ed j ur i sdi ct i on ' i n al l  mat t er s c i v i l  and cr i mi nal . '   Wi s.  
Const . ,  ar t .  VI I ,  sec.  8 ( emphasi s added) .   Whi l e no case can be 
f ound hol di ng st andi ng t o be a j ur i sdi ct i onal  pr er equi s i t e,  t he 
doct r i ne has gener al l y been appl i ed as a mat t er  of  ' sound 
j udi c i al  pol i cy. ' "  ( i nt er nal  c i t at i ons omi t t ed) ;  Wi sconsi n' s 
Envt l .  Decade,  69 Wi s.  2d at  13 ( admi ni st r at i ve agency r evi ew) ;  
Met r o.  Bui l der s Ass' n,  282 Wi s.  2d 458,  ¶15 ( admi ni st r at i ve 
r evi ew;  " publ i c pol i cy and t he mandat e t o const r ue st andi ng 
r ul es l i ber al l y [ ar e]  i ndependent  r easons suppor t i ng st andi ng" ) ;  
Zehet ner  v.  Chr ysl er  Fi n.  Co.  LLC,  2004 WI  App 80,  ¶12,  272 
Wi s.  2d 628,  679 N. W. 2d 919 ( v i ol at i on of  st at ut e c l ai med) .  
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i nt er est s deser ve l egal  pr ot ect i on depends upon 
whet her  t hey ar e suf f i c i ent l y s i gni f i cant  and whet her  
good pol i cy cal l s f or  pr ot ect i ng t hem or  f or  denyi ng 
t hem pr ot ect i on. 19  

C 

¶42 The t er mi nol ogy used t o anal yze t hese t hr ee aspect s of  

st andi ng,  t he per sonal  i nt er est ,  t he adver se ef f ect ,  and 

j udi c i al  pol i cy,  has of t en depended on t he nat ur e of  t he case,  

al t hough t he deci s i ons do not  al ways make t hi s poi nt  c l ear l y.   

I ndeed,  t he deci s i ons of t en sel ect  t he t er mi nol ogy used i n t he 

t est  f or  st andi ng wi t hout  car ef ul l y anal yzi ng t he nat ur e of  t he 

case f r om whi ch t he t er mi nol ogy i s der i ved.   Just i ce 

Roggensack' s concur r ence of f er s  a good i l l ust r at i on of  t hi s 

poi nt .   I t  pul l s out  t he " l egal l y pr ot ect abl e i nt er est "  l anguage 

f r om Fox v.  Wi s.  Depar t ment  of  Heal t h and Soci al  Ser vi ces,  112 

Wi s.  2d 514,  524,  334 N. W. 2d 532 ( 1983) ,  but  f ai l s  t o 

acknowl edge t hat  t he cour t  i n Fox est abl i shed t hi s l anguage 

expl i c i t l y  f or  admi ni st r at i ve l aw r evi ew cases. 20          

¶43 I n cases t hat  i nvol ve an admi ni st r at i ve r ul e or  

deci s i on,  as wel l  as cases t hat  r ai se a const i t ut i onal  chal l enge 

t o execut i ve or  l egi s l at i ve act i on or  cases i ni t i at ed as 

decl ar at or y j udgment  act i ons,  t he deci s i ons most  of t en exami ne 

and i nt er pr et  a par t i cul ar  st at ut e or  const i t ut i onal  pr ovi s i on 

at  i ssue i n t he case t o det er mi ne whet her  t he par t y has 

                                                 
19 Quot i ng Kennet h Cul p Davi s,  Admi ni st r at i ve Law Tr eat i se 

§ 22. 00- 4,  at  722 ( 1970 Supp. ) .  

20 Fox,  112 Wi s.  2d at  524 ( " Thi s  cour t  has est abl i shed a 
t wo- par t  anal ysi s .  .  .  f or  det er mi ni ng whet her  par t i es seeki ng 
t o chal l enge an admi ni st r at i ve r ul e have st andi ng. " ) .  
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st andi ng.   Thus,  t hese cases of t en r ef er  t o " l egal l y pr ot ect abl e 

i nt er est s. "   Thi s phr ase or  a s i mi l ar  phr ase means i nt er est s 

pr ot ect ed by a st at ut e or  const i t ut i onal  pr ovi s i on at  i ssue.        

¶44 For  exampl e,  i n cases i nvol v i ng r evi ew of  a r ul e or  

deci s i on of  an admi ni st r at i ve agency,  cour t s have i nt er pr et ed 

st andi ng i n l i ght  of  t he subst ant i ve st at ut es and r egul at i ons at  

i ssue and t he t ext  of  chapt er  227.   Chapt er  227 gover ns 

admi ni st r at i ve pr ocedur e and r evi ew and speaks i n t er ms of  

r evi ew by " per sons aggr i eved"  and per sons " di r ect l y af f ect ed. "    

¶45 I n Fox t he per sonal  i nt er est ,  t he adver se ef f ect ,  and 

t he j udi c i al  pol i cy aspect s of  st andi ng wer e set  f or t h as 

f ol l ows:   

Thi s cour t  has est abl i shed a t wo- par t  anal ysi s,  
s i mi l ar  t o t he f eder al  t est ,  f or  det er mi ni ng whet her  
par t i es seeki ng t o chal l enge an admi ni st r at i ve r ul e 
have st andi ng.   The f i r s t  st ep i s t o det er mi ne 
" whet her  t he deci s i on of  t he agency di r ect l y causes 
i nj ur y t o t he i nt er est  of  t he pet i t i oner .   The second 
st ep i s t o det er mi ne whet her  t he i nt er est  asser t ed i s 
r ecogni zed by l aw"  ( c i t at i ons omi t t ed;  emphasi s 
added) .    

Fox v.  DHSS,  112 Wi s.  2d 514,  524,  334 N. W. 2d 532 ( 1983)  ( c i t i ng 

Wi sconsi n' s Envt l .  Decade,  I nc.  v.  Pub.  Ser v.  Comm' n of  Wi s. ,  69 
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Wi s.  2d 1,  9,  230 N. W. 2d 243 ( 1975) ) . 21  The Fox opi ni on 

descr i bes t he second st ep as not  onl y " whet her  t he i nt er est  

asser t ed i s r ecogni zed by l aw"  but  al so as whet her  t he i nj ur y i s  

t o a " l egal l y pr ot ect ed i nt er est . " 22  Thus,  a l egal l y pr ot ect ed 

i nt er est  i n Fox i s an i nt er est  r ecogni zed by l aw.   

¶46 I n cont r ast  t o t he admi ni st r at i ve r evi ew cases,  i n 

Wi sconsi n cases i nvol v i ng a const i t ut i onal  chal l enge t o 

l egi s l at i ve or  execut i ve act i on,  t o det er mi ne t he per sonal  

i nt er est ,  t he adver se ef f ect ,  and t he j udi c i al  pol i cy aspect s of  

st andi ng,  t he deci s i ons f r equent l y r el y on l anguage f r om f eder al  

cases gover ni ng st andi ng i n const i t ut i onal  chal l enges. 23  Thus i n 

                                                 
21 For  subst ant i al l y  s i mi l ar  f or mul at i ons of  t he t est  f or  

det er mi ni ng st andi ng i n admi ni st r at i ve r evi ew cases,  see,  e. g. ,  
Wast e Mgmt .  of  Wi s. ,  I nc v.  DNR,  144 Wi s.  2d 499,  503- 504,  424 
N. W. 2d 685 ( 1988) ;  Mi l waukee Br ewer s Basebal l  Cl ub,  130 Wi s.  2d 
at  65;  Wi sconsi n' s Envt l .  Decade,  69 Wi s.  2d at  9- 10;   El l er  
Medi a,  I nc.  v.  Di v.  of  Hear i ngs & Appeal s,  2001 WI  App 269,  ¶7,  
249 Wi s.  2d 198,  637 N. W. 2d 96;  Town of  Del evan v.  Ci t y of  
Del evan,  160 Wi s.  2d 403,  411,  466 N. W. 2d 227 ( Ct .  App.  1991) ;  
MCI  Tel ecomms.  Cor p.  v.  Pub.  Ser v.  Comm' n of  Wi s. ,  164 
Wi s.  2d 489,  494- 95,  476 N. W. 2d 575 ( Ct .  App.  1991) ;  Mendonca v.  
DNR,  126 Wi s.  2d 207,  209,  376 N. W. 2d 73 ( Ct .  App.  1985) .  

22 Fox,  112 Wi s.  2d at  526.  

23 See,  e. g. ,  St at e v.  I gl esi as,  185 Wi s.  2d 117,  132- 33,  
517 N. W. 2d 175 ( 1994)  ( c i t i ng Bence v.  Ci t y of  Mi l waukee,  107 
Wi s.  2d 469,  478,  320 N. W. 2d 199 ( 1982) ) ;  Bence v.  Ci t y of  
Mi l waukee,  107 Wi s.  2d 469,  478,  320 N. W. 2d 199 ( 1982)  ( c i t i ng 
Duke Power  Co.  v.  Car ol i na Envt l .  St udy Gr oup,  I nc. ,  438 U. S.  
59,  72) ) ;  Fi r st  Nat ' l  Bank,  95 Wi s.  2d at  308- 09 ( c i t i ng Si er r a 
Cl ub v.  Mor t on,  405 U. S.  727,  731 ( 1972) ) ;  Pol an v.  DOR,  147 
Wi s.  2d 648,  658,  433 N. W. 2d 640 ( Ct .  App.  1988)  ( c i t i ng Bence) .  
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St at e ex r el .  Fi r st  Nat i onal  Bank of  Wi sconsi n Rapi ds v.  M&I  

Peopl es Bank of  Col oma,  95 Wi s.  2d 303,  308,  290 N. W. 2d 321 

( 1980) ,  r el y i ng on f eder al  cases,  t he cour t  descr i bed t he 

st andi ng quest i on as t wo- f ol d:   i s  t her e an i nj ur y and does t he 

const i t ut i onal  pr ovi s i on on whi ch t he cl ai m r est s gr ant  t he 

par t y whose st andi ng i s chal l enged a r i ght  t o j udi c i al  r el i ef .   

The cour t  expl ai ned t he st andi ng i nqui r y as f ol l ows:  

Whet her  t he pl ai nt i f f  hi msel f  has suf f er ed " some 
t hr eat ened or  act ual  i nj ur y r esul t i ng f r om t he 
put at i vel y i l l egal  act i on"  .  .  .  and " whet her  t he 
const i t ut i onal  .  .  .  pr ovi s i on on whi ch t he cl ai m 
r est s pr oper l y can be under st ood as gr ant i ng per sons 
i n t he pl ai nt i f f ' s  posi t i on a r i ght  t o j udi c i al  
r el i ef "  ( c i t at i ons omi t t ed) . 24  

                                                                                                                                                             
See al so St at e v.  Janssen,  219 Wi s.  2d 362,  ¶19,  580 

N. W. 2d 260 ( 1998)  ( quot i ng Bat es v.  St at e Bar  of  Ar i z. ,  433 U. S.  
350 ( 1977) :  " I n t he Fi r st  Amendment  ar ena,  however ,  cour t s have 
al t er ed t hei r  t r adi t i onal  r ul es of  st andi ng t o per mi t  ' at t acks 
on over l y br oad st at ut es wi t hout  r equi r i ng t hat  t he per son 
maki ng t he at t ack demonst r at e t hat  i n f act  hi s speci f i c  conduct  
was pr ot ect ed' "  ( i nt er nal  c i t at i ons omi t t ed) . ) .  

The r equi r ement  of  an act ual  or  t hr eat ened i nj ur y f or  
st andi ng under  f eder al  l aw i s der i ved f r om t he Ar t i c l e I I I  
" cases and cont r over si es"  l i mi t at i on on f eder al  cour t  
j ur i sdi ct i on.   Fi r st  Nat ' l  Bank,  95 Wi s.  2d at  308- 309 ( c i t ed 
wi t h appr oval  i n Chenequa,  275 Wi s.  2d 533,  ¶14 n. 7) .  

Feder al  l aw of  st andi ng i s not  bi ndi ng on Wi sconsi n but  has 
been vi ewed as per suasi ve i n cer t ai n cases.   See,  e. g. ,  
McConkey,  326 Wi s.  2d 1,  ¶15 n. 7;   Fi r st  Nat ' l  Bank,  95 
Wi s.  2d at  308 n. 4;  Wi sconsi n' s Envi r onment al  Decade,  69 
Wi s.  2d at  11.  

24 Feder al  st andi ng t er mi nol ogy has been used i n cases t hat  
do not  i nvol ve const i t ut i onal  chal l enges.   See,  e. g. ,  
Wi sconsi n' s Envi r onment al  Decade,  69 Wi s.  2d at  11;  Met r o.  
Bui l der s Ass' n,  282 Wi s.  2d 458,  ¶13.  
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¶47 I n decl ar at or y j udgment  act i ons gover ned by Wi s.  St at .  

§ 806. 04,  one component  of  j ust i c i abi l i t y  under  t he decl ar at or y  

j udgment  st at ut e i s t hat  t he compl ai nant  " must  have a l egal  

i nt er est  i n t he cont r over sy——t hat  i s t o say,  a l egal l y  

pr ot ect i bl e i nt er est . " 25  The cour t s have decl ar ed t hat  t hi s  

" l egal  i nt er est / l egal l y pr ot ect abl e i nt er est "  r equi r ement  i n 

decl ar at or y j udgment  cases " has of t en been expr essed i n t er ms of  

st andi ng. " 26  Thus t he concept s of  st andi ng and j ust i c i abi l i t y  ( a 

l egal l y pr ot ect abl e i nt er est )  have been vi ewed as over l appi ng 

concept s i n decl ar at or y j udgment  cases.    

¶48 I n Ci t y of  Madi son v.  Town of  Fi t chbur g,  112 

Wi s.  2d 224,  228,  332 N. W. 2d 782 ( 1983) ,  a decl ar at or y j udgment  

act i on,  t he i ssue was whet her  t he Ci t y of  Madi son had st andi ng 

                                                 
25 Loy v.  Bunder son,  107 Wi s.  2d 400,  410,  320 N. W. 2d 175 

( 1982)  ( emphasi s added) .  

The f our  r equi s i t e condi t i ons f or  decl ar at or y r el i ef  ar e:  

( 1)  Ther e must  exi st  a j ust i c i abl e cont r over sy——t hat  i s t o 
say,  a cont r over sy i n whi ch a c l ai m of  r i ght  i s  asser t ed agai nst  
one who has an i nt er est  i n cont est i ng i t .  

( 2)  The cont r over sy must  be bet ween per sons whose i nt er est s 
ar e adver se.  

( 3)  The par t y seeki ng decl ar at or y r el i ef  must  have a l egal  
i nt er est  i n t he cont r over sy——t hat  i s t o say,  a l egal l y  
pr ot ect abl e i nt er est .  

( 4)  The i ssue i nvol ved i n t he cont r over sy must  be r i pe f or  
j udi c i al  det er mi nat i on.  

Loy,  107 Wi s.  2d at  409.  

26 Ci t y of  Madi son v.  Town of  Fi t chbur g,  112 Wi s.  2d 224,  
228,  332 N. W. 2d 782 ( 1983)  ( c i t i ng numer ous cases) .  
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t o chal l enge an i ncor por at i on pr oceedi ng under  Wi s.  St at .  

§ 60. 81 ( 1981) .   St andi ng di d not  t ur n di r ect l y on a st at ut e.   

Sect i on 60. 81 was si l ent  r egar di ng st andi ng t o chal l enge 

i ncor por at i on.   Ci t y of  Madi son,  112 Wi s.  2d at  228.   The cour t  

det er mi ned t he t hr ee aspect s of  st andi ng by eval uat i ng t he f act s 

and r el evant  l egal  pr i nci pl es.   Ci t y of  Madi son,  112 Wi s.  2d at  

230- 31.   Accor di ngl y,  t he cour t  deci ded t hat  t he Ci t y of  Madi son 

had a per sonal  i nt er est  i n t he out come of  t he cont r over sy t hat  

was adver sel y af f ect ed by t he pr oceedi ng.   Ci t y of  Madi son,  112 

Wi s.  2d at  231. 27  The cour t  t hen concl uded t hat  t he Ci t y of  

Madi son had st andi ng t o advance i t s c l ai m.   Ci t y  of  Madi son,  112 

Wi s.  2d at  231- 32.  

¶49 Many decl ar at or y j udgment  cases do,  however ,  i nvol ve 

i nt er pr et at i on of  a st at ut e or  decl ar at i on of  

                                                 
27 I n ot her  cases st andi ng si mi l ar l y di d not  t ur n di r ect l y 

on t he i nt er pr et at i on of  a st at ut e or  const i t ut i onal i t y.   See,  
e. g. ,  Lake Count r y Racquet  & At hl et i c Cl ub v.  Vi l l .  of  Har t l and,  
2002 WI  App 301,  259 Wi s.  2d 107,  655 N. W. 2d 189 ( decl ar at or y 
j udgment ;  exami nes f act s t o det er mi ne whet her  par t y whose 
st andi ng i s chal l enged has been adver sel y af f ect ed) ;  Zehner  v.  
Vi l l .  of  Mar shal l ,  2006 WI  App 6,  288 Wi s.  2d 660,  709 N. W. 2d 64 
( decl ar at or y j udgment ;  ¶11 ci t es decl ar at or y j udgment  t est  of  
st andi ng set  f or t h i n Chenequa,  275 Wi s.  2d 533,  ¶17- 30 
( exami ni ng f act s  and var i ous s t at ut es t o det er mi ne per sonal  
i nt er est  at  st ake,  adver se ef f ect  on par t y whose st andi ng has 
been chal l enged,  and sound j udi c i al  pol i cy t o det er mi ne whet her  
par t y shoul d be gr ant ed st andi ng,  t hat  i s ,  shoul d be gr ant ed " a 
l egal l y pr ot ect i bl e i nt er est . " ) ) .   
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const i t ut i onal i t y. 28  Recent l y,  i n Chenequa Land Conser vancy,  

I nc.  v.  Vi l l age of  Har t l and,  2004 WI  App 144,  ¶¶10- 16,  275 

Wi s.  2d 533,  685 N. W. 2d 573,  a decl ar at or y j udgment / st andi ng 

case,  t he compl ai nant  al l eged t hat  a conveyance vi ol at ed a 

st at ut or y r equi r ement .   The cour t  of  appeal s deci ded t he 

st andi ng of  t he par t y by det er mi ni ng whet her  t he par t y suf f er ed 

an act ual  or  t hr eat ened i nj ur y and whet her  t he i nt er est  i nj ur ed 

" i s l egal l y pr ot ect i bl e,  meani ng t hat  t he i nt er est  i s  ar guabl y  

wi t hi n t he zone of  i nt er est s"  t hat  t he st at ut e at  i ssue seeks t o 

pr ot ect .   Chenequa,  275 Wi s.  2d 533,  ¶16;  see al so i d. ,  ¶15.    

 ¶50 Chenequa i s an exampl e of  a r ecent  cour t  of  appeal s 

deci s i on poi nt i ng out  t he conf usi ng use of  di f f er ent  

t er mi nol ogi es i n t he t est  f or  st andi ng and ponder i ng t hei r  

di f f er ences.   Chenequa,  275 Wi s.  2d 533,  ¶13;  see al so Met r o.  

Bui l der s Ass' n of  Gr eat er  Mi l waukee v.  Vi l l .  of  Ger mant own,  2005 

WI  App 103,  ¶20,  282 Wi s.  2d 458,  698 N. W. 2d 301.    

¶51 I n Chenequa,  t he cour t  of  appeal s acknowl edged t hat  i n 

some decl ar at or y  j udgment  cases t he cour t  anal yzed st andi ng 

appl y i ng a " l ogi cal  nexus"  r equi r ement .   Under  t he l ogi cal  nexus 

r equi r ement ,  t he par t y whose st andi ng i s chal l enged must  have 

suf f er ed an act ual  or  t hr eat ened i nj ur y and t her e must  be a 

                                                 
28 See,  e. g. ,  Zehet ner ,  272 Wi s.  2d 628,  ¶12 ( exami ni ng t he 

subst ant i ve st at ut es at  i ssue,  Wi s.  St at .  §§ 421. 301,  
427. 105( 1) ,  t o det er mi ne " whet her  t he par t y seeki ng st andi ng was 
i nj ur ed i n f act ,  and whet her  t he i nt er est  al l egedl y i nj ur ed i s 
ar guabl y wi t hi n t he zone of  i nt er est s t o be pr ot ect ed or  
r egul at ed by t he st at ut e or  const i t ut i onal  guar ant ee i n 
quest i on" ) .    
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l ogi cal  l i nk bet ween t hat  par t y ' s st at us and t he cl ai m sought  t o 

be adj udi cat ed.   The cour t  of  appeal s quer i ed whet her  t he 

" l ogi cal  nexus"  r equi r ement  i n decl ar at or y j udgment  cases 

di f f er s f r om t he f or mul at i on of  st andi ng used i n appeal s f r om 

admi ni st r at i ve agency deci s i ons.   I n t he l at t er  cases,  t he par t y 

whose st andi ng i s chal l enged must  suf f er  an " i nj ur y i n f act  and 

t he i nt er est  i nj ur ed must  be one pr ot ect ed by l aw,  t hat  i s ,  

ar guabl y wi t hi n t he zone of  i nt er est s t o be pr ot ect ed or  

r egul at ed by t he st at ut e or  const i t ut i onal  pr ovi s i on i n 

quest i on. " 29 

¶52 I n Chenequa,  t he cour t  of  appeal s v i ewed t he " l ogi cal  

nexus"  t er mi nol ogy about  st andi ng f r om decl ar at or y j udgment  

cases and t he " zone of  i nt er est "  t er mi nol ogy about  st andi ng f r om 

admi ni st r at i ve l aw cases as " essent i al l y  equi val ent . "   Chenequa,  

275 Wi s.  2d 533,  ¶16.    

¶53 Af t er  t he Chenequa deci s i on,  t he par t i es i n 

Met r opol i t an Bui l der s Associ at i on of  Gr eat er  Mi l waukee v.  

Vi l l age of  Ger mant own,  2005 WI  App 103,  282 Wi s.  2d 458,  698 

N. W. 2d 301,  debat ed t he si gni f i cance of  Chenequa and t he 

di f f er ent  t er mi nol ogi es used i n t he t est  f or  st andi ng.   I n 

Met r opol i t an Bui l der s,  t he cour t  of  appeal s decl ar ed t hat  t he 

di f f er ences i n t he t er mi nol ogy f or  det er mi ni ng st andi ng i n 

admi ni st r at i ve r evi ew cases such as Wi sconsi n' s Envi r onment al  

Decade and decl ar at or y j udgment  cases such as Chenequa ar e 

" pur el y semant i c. "   Met r opol i t an Bui l der s Ass' n,  282 

                                                 
29 Chenequa,  275 Wi s.  2d 533,  ¶15.  
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Wi s.  2d 458,  ¶20.   But  t he di f f er ences i n t er mi nol ogy used i n 

t he t est  f or  st andi ng have never  been adequat el y expl ai ned i n 

t he cases.   We agr ee wi t h t he obser vat i on of  t he cour t  of  

appeal s i n Chenequa:   " Gener al l y,  i n pr i or  cases we have ei t her  

concl uded t her e was no i nj ur y,  and t hus t her e was no need t o 

anal yze whet her  t her e was a ' l egal l y pr ot ect i bl e'  i nt er est  t hat  

was i nj ur ed or  t hr eat ened wi t h i nj ur y,  .  .  .  or ,  wi t hout  

speci f i cal l y di scussi ng t he meani ng of  ' l egal l y  pr ot ect i bl e, '  we 

have anal yzed t he r el evant  const i t ut i onal  pr ovi s i on or  st at ut e. "   

Chenequa,  275 Wi s.  2d 533,  ¶16 n. 8 ( c i t at i ons omi t t ed) .  

¶54 The case l aw can be bet t er  under st ood ( even t hough 

t her e ar e i nconsi st enci es i n t er mi nol ogy)  upon a car ef ul  

anal ysi s of  t he nat ur e of  each case.   I n al l  t hr ee t ypes of  

cases di scussed above——admi ni st r at i ve l aw r evi ew,  const i t ut i onal  

chal l enges,  and decl ar at or y j udgment s——subst ant i ve st at ut or y or  

const i t ut i onal  pr ovi s i ons ar e at  i ssue and gover n st andi ng.   The 

essence of  t he quest i on of  st andi ng i n t hese cases ( t hat  i s ,  t he 

essence of  det er mi ni ng per sonal  i nt er est ,  adver se ef f ect ,  and 

j udi c i al  pol i cy,  t he t hr ee aspect s of  st andi ng)  i s whet her  t her e 

i s an i nj ur y and whet her  t he i nj ur ed i nt er est  of  t he par t y whose 

st andi ng i s chal l enged f al l s wi t hi n t he ambi t  of  t he st at ut e or  

const i t ut i onal  pr ovi s i on i nvol ved.   

¶55 I n ot her  wor ds,  t he quest i on i s whet her  t he par t y ' s 

asser t ed i nj ur y i s t o an i nt er est  pr ot ect ed by a st at ut or y or  

const i t ut i onal  pr ovi s i on.   Cont r ar y t o t he asser t i ons i n Just i ce 

Roggensack' s concur r ence,  our  del i neat i ng t he essence of  t hi s 

cour t ' s  st andi ng anal yses does not  necessar i l y  el i mi nat e t he 
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t wo- par t  t est  est abl i shed i n Fox,  112 Wi s.  2d at  524,  whi ch i s 

appl i cabl e t o admi ni st r at i ve r evi ew cases,  or  t he t wo- f ol d 

anal ysi s descr i bed i n Fi r st  Nat i onal  Bank,  95 Wi s.  2d at  308,  

appl i cabl e t o act i ons based i n t he const i t ut i on,  or  t he 

j ust i c i abi l i t y  anal ysi s est abl i shed by Loy v.  Bunder son,  107 

Wi s.  2d 400,  410,  320 N. W. 2d 175 ( 1982) .   These " t est s, "  whi l e 

at  t i mes i nconsi st ent l y used by cour t s,  when appr opr i at el y used 

ar e t ool s f or  det er mi ni ng per sonal  i nt er est ,  adver se ef f ect ,  and 

j udi c i al  pol i cy,  t he t hr ee essent i al  aspect s of  st andi ng.   I n 

t hese cases a cour t  deci des st andi ng by exami ni ng t he f act s and 

i nt er pr et i ng a st at ut e,  r ul e,  or  const i t ut i onal  pr ovi s i on at  

i ssue. 30       

¶56 I n ot her  cases,  such as t he pr esent  case and sever al  

cases ci t ed i n t he mar gi n at  not es 17 and 27,  no st at ut e or  

const i t ut i onal  pr ovi s i on i s v i ewed as di r ect l y gover ni ng t he 

st andi ng anal ysi s.   No st at ut e or  const i t ut i onal  pr ovi s i on 

expr essl y r el at es t o or  pr ot ect s t he i nt er est  asser t ed by t he  

par t y whose st andi ng i s chal l enged.   Ther ef or e t hat  par t y ' s 

per sonal  i nt er est  does not  necessar i l y  i nvol ve a " l egal l y 

pr ot ect abl e i nt er est , "  as t hat  phr ase i s used i n t he case l aw t o 

mean " an i nt er est  wi t hi n t he zone of  i nt er est s pr ot ect ed by a 

st at ut e or  const i t ut i on. "   I nst ead,  i n such cases,  a cour t  

det er mi nes whet her  t he asser t ed i nt er est  of  t he par t y whose 

                                                 
30 See,  e. g. ,  Wi sconsi n' s Envt l .  Decade,  69 Wi s.  2d at  14- 20 

( st at ut e r ecogni zes an i nt er est  i n envi r onment  as basi s f or  
st andi ng;  f act s show member s of  associ at i on l i ve wi t hi n af f ect ed 
ar ea) .  
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st andi ng i s chal l enged i s t o be r ecogni zed by t he cour t  on t he 

basi s of  t he f act s and r el evant  l egal  pr i nci pl es.   

¶57 Decl ar i ng t hat  t he par t y has a l egal l y pr ot ect abl e 

i nt er est  i s  t he l egal  concl usi on a cour t  r eaches af t er  exami ni ng 

t he i nt er est s i nvol ved,  appl i cabl e st at ut es,  const i t ut i onal  

pr ovi s i ons,  r ul es,  and r el evant  common l aw pr i nci pl es. 31   

D 

¶58 We now t ur n t o t he st andi ng quest i on pr esent ed i n t he 

i nst ant  case,  i n whi ch no st at ut or y or  const i t ut i onal  pr ovi s i on 

i s di r ect l y at  i ssue.   

¶59 A non- cl i ent  par t y ' s st andi ng t o seek di squal i f i cat i on 

of  an opposi ng par t y ' s at t or ney on t he gr ound t hat  t he cur r ent  

r epr esent at i on may br each a dut y t o a non- par t y f or mer  c l i ent  i s  

one of  f i r st  i mpr essi on i n Wi sconsi n.   Thi s i ssue r equi r es t he 

cour t  t o det er mi ne whet her  under  t he f act s and r el evant  l egal  

pr i nci pl es Bi shop' s Gr ove has a per sonal  i nt er est  i n t he 

cont r over sy;  whet her  Bi shop' s Gr ove' s i nt er est  wi l l  be adver sel y  

                                                 
31 See,  e. g. ,  Kr i er  v.  Vi l i one,  2009 WI  45,  ¶¶15- 46,  317 

Wi s.  2d 288,  766 N. W. 2d 517 ( det er mi ni ng t hat  under  t he f act s 
and l egal  pr i nci pl es appl i cabl e i n t hat  case t he pl ai nt i f f s di d 
not  have st andi ng,  st at i ng:   " Whi l e t he l aw of  st andi ng i s t o be 
l i ber al l y const r ued,  t hi s t heor y of  l i abi l i t y  set  f or t h by t he 
pl ai nt i f f s i s not  r ecogni zed i n Wi sconsi n j ur i spr udence,  and we 
wi l l  not  pave t he way f or  such r el i ef  wi t h t oday' s deci s i on 
because cor por at e l aw pr i nci pl es est abl i sh t hat  t he pl ai nt i f f s 
have no st andi ng t o seek t hese damages i n t hi s  case.   Thi r d-
par t y l i abi l i t y  pr ecedent  does not  convey st andi ng t o t he 
pl ai nt i f f s,  and t he damages cl ai med by t he pl ai nt i f f s do not  
cor r espond wi t h t he c l ai ms al l eged"  ( emphasi s added) . ) .     

See al so cases ci t ed at  n. 27,  supr a.  
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af f ect ed;  and whet her  j udi c i al  pol i cy cal l s f or  pr ot ect i ng 

Bi shop' s Gr ove' s i nt er est .   

¶60 I n Wi sconsi n f or mer  c l i ent s have st andi ng t o obj ect  t o 

t hei r  f or mer  at t or ney' s r epr esent at i on of  someone el se.   The 

f or mer  c l i ent  i s  pr ot ect i ng t he dut i es t he at t or ney owes t o t he 

c l i ent . 32           

¶61 When a non- cl i ent  par t y moves f or  di squal i f i cat i on of  

opposi ng counsel  who has r epr esent ed a non- par t y f or mer  c l i ent ,  

t he non- cl i ent  par t y i s ur gi ng t hat  t he dut i es owed t o a non-

par t y f or mer  c l i ent  be enf or ced because t he pr i or  r epr esent at i on 

i s so connect ed wi t h t he cur r ent  l i t i gat i on t hat  t he pr i or  

r epr esent at i on i s l i kel y t o af f ect  t he j ust  and l awf ul  

det er mi nat i on of  t he non- cl i ent  par t y ' s posi t i on.   Thus,  i n t he 

pr esent  case,  i n movi ng f or  di squal i f i cat i on of  t he pl ai nt i f f s '  

at t or ney,  Bi shop' s Gr ove i s  ur gi ng t hat  t he dut i es t he 

pl ai nt i f f s '  counsel  owes t o t he Fost er  Gr oup and Wayne Fost er  be 

enf or ced because t he pr i or  r epr esent at i on i s so connect ed wi t h 

t he cur r ent  l i t i gat i on t hat  t he pr i or  r epr esent at i on i s l i kel y  

                                                 
32 I n sever al  Wi sconsi n cases,  t he cour t  has r ecogni zed t he 

st andi ng of  a cur r ent  or  past  c l i ent  t o compl ai n of  an 
at t or ney' s r epr esent at i on.   See,  e. g. ,  For ecki  v.  Kohl ber g,  237 
Wi s.  67,  295 N. W.  7 ( 1940) ;  Ber g v.  Mar i ne Tr ust  Co. ,  141 
Wi s.  2d 878,  416 N. W. 2d 643 ( Ct .  App.  1987) ;  Mat hi as v.  Mat hi as,  
188 Wi s.  2d 280,  283,  525 N. W. 2d 81 ( Ct .  App.  1994) .   

I n Ber g and Mat hi as,  t he par t i es di d not  cont est  t hat  t he 
par t y movi ng f or  di squal i f i cat i on was a f or mer  c l i ent ,  and 
t her ef or e t he cour t  di d not  anal yze st andi ng,  but  i nst ead 
f ocused i t s anal ysi s on t he appl i cat i on of  t he " subst ant i al l y  
r el at ed"  t est  t o a mot i on f or  di squal i f i cat i on.         
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t o af f ect  t he j ust  and l awf ul  det er mi nat i on of  Bi shop' s Gr ove' s 

posi t i on.      

¶62 Or di nar i l y ,  t he " doct r i ne of  st andi ng pr ohi bi t s a 

l i t i gant  f r om r ai s i ng anot her ' s l egal  r i ght s. " 33  Jur i sdi ct i ons 

have di v i ded,  however ,  on whet her  a non- cl i ent  par t y has 

st andi ng t o asser t  t he dut i es owed t o a non- par t y f or mer  c l i ent .   

¶63 Some j ur i sdi ct i ons adher e t o a st r i ct  r ul e t hat  a non-

cl i ent  par t y does not  have st andi ng t o move t o di squal i f y an 

at t or ney. 34  These j ur i sdi ct i ons concl ude t hat  onl y a c l i ent  or  

f or mer  c l i ent  has st andi ng t o seek di squal i f i cat i on of  i t s  

at t or ney. 35  Thi s st r i ct  posi t i on seems cont r ar y t o t he gener al  

doct r i ne i n Wi sconsi n l aw t hat  st andi ng i s  gener al l y not  

const r ued nar r owl y or  r est r i ct i vel y but  r at her  br oadl y i n f avor  

of  t hose seeki ng access t o t he cour t s. 36      

                                                 
33 Haber man v.  Wash.  Pub.  Power  Suppl y Sys. ,  744 P. 2d 1032,  

1055 ( Wash.  1987)  ( c i t i ng Al l en v.  Wr i ght ,  468 U. S.  737,  750- 51 
( 1984) ) .  

34 One di st r i ct  cour t  has char act er i zed t hi s posi t i on as t he 
maj or i t y posi t i on.   Col yer  v.  Smi t h,  50 F.  Supp 2d 966,  969 
( C. D.  Cal .  1999) .   

35 See,  e. g. ,  I n r e Yar n Pr ocessi ng Pat ent  Val i di t y Li t i g. ,  
530 F. 2d 83,  88 ( 5t h Ci r .  1976)  ( " As a gener al  r ul e,  cour t s do 
not  di squal i f y an at t or ney on t he gr ounds of  conf l i c t  of  
i nt er est  unl ess t he f or mer  c l i ent  moves f or  di squal i f i cat i on" ) .   

For  an anal ysi s of  f eder al  cases di scussi ng whet her  a non-
cl i ent  has st andi ng t o move t o di squal i f y a par t y ' s counsel  
ei t her  as a const i t ut i onal  or  pr udent i al  i ssue,  see Col yer  v.  
Smi t h,  50 F.  Supp.  2d 966 ( C. D.  Cal .  1999) .  

36 Popenhagen,  309 Wi s.  2d 601,  ¶24.  
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¶64 Fur t her mor e,  t hi s st r i ct  posi t i on does not  seem 

appr opr i at e i n Wi sconsi n,  i n whi ch di r ect  act i ons agai nst   

i nsur ance compani es ar e al l owed.   Under  Wi s.  St at .  § 632. 24,  a 

pl ai nt i f f  may br i ng a di r ect  act i on agai nst  an i nsur ance company 

wi t hout  nami ng t he i nsur ed as a par t y. 37  Adher i ng t o t he st r i ct  

st andi ng r ul e i n t hi s cont ext  woul d be t oo r est r i ct i ve.   An 

i nsur ance company sued under  t he di r ect  act i on s t at ut e woul d be 

pr ohi bi t ed as a non- cl i ent  par t y def endant  f r om br i ngi ng a 

mot i on t o di squal i f y opposi ng counsel  on t he bas i s of  counsel ' s 

pr i or  r epr esent at i on of  t he i nsur ance company' s i nsur ed.   Such a 

r ul e of  st andi ng woul d be t oo r est r i ct i ve.   Yet ,  t he i nsur ance 

company has a per sonal  i nt er est  i n t he l i t i gat i on t hat  i s 

adver sel y af f ect ed when t he i nsur ance company' s i nsur ed ( who i s 

not  a named par t y)  i s  a f or mer  c l i ent  of  t he compl ai ni ng par t y ' s  

at t or ney.    

¶65 Reasons of t en c i t ed f or  pr ohi bi t i ng a non- cl i ent  par t y 

f r om seeki ng di squal i f i cat i on of  an opposi ng par t y ' s counsel  ar e 

t hat  an at t or ney' s dut i es a t o c l i ent  ar e desi gned t o pr ot ect  

t he c l i ent ,  not  ot her  per sons; 38 t hat  di squal i f i cat i on mot i ons 

mi ght  be used abusi vel y as a l i t i gat i on t act i c and t hi s shoul d 

                                                 
37 For  i nst ance,  i n t he pr esent  case,  al t hough t he Fost er  

Gr oup i s not  a named par t y i n t he l i t i gat i on,  i t  i s  an i nsur ed 
under  Bi shop' s Gr ove' s busi ness l i abi l i t y  i nsur ance pol i cy as 
excl usi ve pr oper t y manager  of  Bi shop' s Gr ove.      

38 " [ T] he onl y i nj ur y t hat  r esul t s f r om t he br each of  
conf i dent i al i t y  i s  per sonal  t o [ t he f or mer  c l i ent ] .  [ The non-
cl i ent ]  has no st andi ng t o compl ai n t hat  i nf or mat i on 
obt ai ned .  .  .  wi l l  be used agai nst  hi m. "   Col yer  v.  Smi t h,  50 
F.  Supp.  2d 966,  973 ( C. D.  Cal .  1999) .  



No.  2009AP688   

 

32 
 

be di scour aged; 39 and t hat  t he r ul es of  pr of essi onal  conduct  ar e 

t o be enf or ced t hr ough di sci pl i nar y agenci es,  not  t o be used as 

pr ocedur al  weapons i n c i v i l  act i ons.           

¶66 At  t he ot her  end of  t he spect r um,  a mi nor i t y of  

j ur i sdi ct i ons concl udes t hat  a non- cl i ent  par t y has st andi ng t o 

move t o di squal i f y opposi ng counsel . 40  These cour t s r el y i n par t  

on a " cour t ' s  wel l  r ecogni zed power  t o cont r ol  t he conduct  of  

at t or neys pr act i c i ng bef or e i t . " 41  Thi s expansi ve st andi ng r ul e 

i s al so based on an at t or ney' s obl i gat i on t o r epor t  v i ol at i ons 

of  r ul es of  pr of essi onal  conduct . 42   

¶67 Thi s br oad vi ew of  st andi ng mi ght  open t he door  t o 

numer ous mot i ons t o di squal i f y  and mi ght  enabl e par t i es t o 

mi suse t he mot i on as a pr ocedur al  weapon t o obt ai n del ay and 

                                                 
39 Yar n Pr ocessi ng,  530 F. 2d at  90 ( " To al l ow an 

unaut hor i zed sur r ogat e t o champi on t he r i ght s of  t he f or mer  
c l i ent  woul d al l ow t hat  sur r ogat e t o use t he conf l i c t  r ul es f or  
hi s own pur poses wher e a genui ne conf l i c t  mi ght  not  r eal l y 
exi st . " ) ;  Col yer ,  50 F.  Supp.  2d at  973 ( " The st andi ng 
r equi r ement  pr ot ect s agai nst  t he st r at egi c expl oi t at i on of  t he 
r ul es of  et hi cs l ong di sf avor ed by t he Cour t s. " ) .   

40 See,  e. g. ,  Dawson v.  Ci t y of  Bar t l esvi l l e,  901 F.  Supp.  
314,  315 ( N. D.  Okl a.  1995) .  

41 Col yer ,  50 F.  Supp.  2d at  970 ( anal yzi ng Kevl i k v.  
Gol dst ei n,  724 F. 2d 844 ( 1st  Ci r .  1984)  ( non- cl i ent  par t y has 
st andi ng t o br i ng a mot i on f or  di squal i f i cat i on of  opposi ng 
counsel ) ;  Est at es Theat r es,  I nc.  v.  Col umbi a Pi ct ur es I ndus. ,  
I nc. ,  345 F.  Supp.  93,  97- 98 ( S. D. N. Y 1972)  ( non- cl i ent  has 
st andi ng t o move f or  di squal i f i cat i on of  counsel ) ) .   

42 See,  e. g. ,  Kevl i k,  724 F. 2d at  847 ( " The Model  Code of  
Pr of essi onal  Responsi bi l i t y ,  DR 1- 103( A)  c l ear l y r equi r es t hat  
an at t or ney come f or war d i f  he has knowl edge of  an act ual  or  
pot ent i al  v i ol at i on of  a Di sci pl i nar y Rul e .  .  .  . " ) .  



No.  2009AP688   

 

33 
 

i ncr ease t he opposi ng par t i es '  cost s.   On t he ot her  hand,  a 

br i ght - l i ne r ul e bar r i ng a non- c l i ent ' s st andi ng may encour age a 

par t y t o st r at egi cal l y r ef use t o name a f or mer  c l i ent  as a par t y  

al t hough i n pr ovi ng t he case counsel  must  necessar i l y  i mpl i cat e 

t he f or mer  c l i ent .    

¶68 A t hi r d gr oup of  j ur i sdi ct i ons seems t o t ake a mi ddl e 

posi t i on. 43  I n t hese cour t s,  t he gener al  r ul e i s t hat  a non-

cl i ent  par t y cannot  move t o di squal i f y opposi ng counsel  on t he 

gr ound t hat  t he cur r ent  r epr esent at i on may be a br each of  dut i es 

owed t o t he f or mer  c l i ent .   Nar r ow except i ons t o t he gener al  

r ul e,  however ,  ar e r ecogni zed. 44   

¶69 We ar e per suaded t hat  a mi ddl e cour se r epr esent s a 

good bal ance of  conf l i c t i ng goal s and i s i n keepi ng wi t h our  l aw 

br oadl y r ecogni z i ng st andi ng " as a mat t er  of  sound j udi c i al  

pol i cy. "   The mi ddl e cour se avoi ds t he pi t f al l s  of  a r ul e t hat  a 

non- cl i ent  par t y has no st andi ng t o move t o di squal i f y opposi ng 

counsel  and a r ul e t hat  ever y non- cl i ent  par t y  has st andi ng.   

The mi ddl e cour se r ecogni zes t hat  a r ul e of  pr of essi onal  conduct  

" does not  i mpl y t hat  an ant agoni st  i n a col l at er al  pr oceedi ng or  

                                                 
43 St ephen Gi l l er s,  Regul at i on of  Lawyer s:  Pr obl ems of  Law 

and Et hi cs 279 ( 8t h ed.  2009)  ( c i t i ng I n r e Appeal  of  
I nf ot echnol ogy,  582 A. 2d 215,  221 ( Del .  1990) ;  Col yer  v.  Smi t h,  
50 F.  Supp.  2d 966 ( C. D.  Cal .  1999) ) .  

44 For  a di scussi on of  some except i ons,  see Yar n Pr ocessi ng,  
530 F. 2d at  89.  
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t r ansact i on has st andi ng t o seek enf or cement  of  t he r ul e; " 45 t hat  

r ul es of  pr of essi onal  conduct  " can be subver t ed when t hey ar e 

i nvoked by opposi ng par t i es as pr ocedur al  weapons; " 46 and t hat  a 

non- cl i ent  par t y does not  gener al l y have st andi ng t o enf or ce a 

v i ol at i on of  t he Rul es of  Pr of essi onal  Conduct  f or  At t or neys. 47    

¶70 Yet  t he mi ddl e cour se al so r ecogni zes t hat  under  some 

ci r cumst ances a br each of  dut i es owed t o a non- par t y f or mer  

c l i ent  may i mpact  t he j ust  and l awf ul  det er mi nat i on of  a non-

cl i ent  par t y ' s posi t i on and t hat  under  t hese ci r cumst ances i t  i s  

sound j udi c i al  pol i cy f or  t he non- cl i ent  par t y t o have st andi ng 

t o move f or  di squal i f i cat i on.   

¶71 Accor di ngl y,  we concl ude t hat  as a gener al  r ul e onl y a 

f or mer  or  cur r ent  c l i ent  has st andi ng t o move t o di squal i f y an 

at t or ney f r om r epr esent i ng someone el se i n a c i v i l  act i on.   

Never t hel ess,  i n cases i nvol v i ng a chal l enge t o a par t y ' s 

st andi ng t o br i ng a mot i on f or  di squal i f i cat i on of  opposi ng 

counsel  on t he gr ound t hat  opposi ng counsel  i s  br eachi ng dut i es 

t o a non- par t y f or mer  c l i ent ,  t o det er mi ne t he per sonal  

i nt er est ,  t he adver se ef f ect ,  and t he j udi c i al  pol i cy aspect s of  

st andi ng i n Wi sconsi n we concl ude t hat  a non- cl i ent  par t y has 

                                                 
45 SCR Ch.  20,  Rul es of  Pr of essi onal  Conduct  f or  At t or neys,  

Scope ¶20 ( " [ V] i ol at i on of  a r ul e does not  necessar i l y  war r ant  
any ot her  nondi sci pl i nar y r emedy,  such as di squal i f i cat i on of  a 
l awyer  i n pendi ng l i t i gat i on" ) .  

46 SCR Ch.  20,  Rul es of  Pr of essi onal  Conduct  f or  At t or neys,  
Scope ¶20.  

47 I n r e Appeal  of  I nf ot echnol ogy,  582 A. 2d 215,  220- 21 
( Del .  1990) .  
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st andi ng t o move f or  di squal i f i cat i on of  opposi ng counsel ,  when 

t he pr i or  r epr esent at i on i s so connect ed wi t h t he cur r ent  

l i t i gat i on t hat  t he pr i or  r epr esent at i on i s l i kel y t o af f ect  t he 

j ust  and l awf ul  det er mi nat i on of  t he non- cl i ent  par t y ' s 

posi t i on. 48   

¶72 The doct r i ne of  st andi ng i n t he pr esent  case expl or es 

whet her  a connect i on exi st s bet ween t he cur r ent  and pr i or  

r epr esent at i ons and whet her  t he pr i or  r epr esent at i on i s l i kel y 

t o af f ect  t he j ust  and l awf ul  det er mi nat i on of  t he non- cl i ent  

par t y ' s posi t i on.   I n cont r ast ,  t he st andar d of  l aw ( exami ned i n 

Par t  I I I ,  bel ow)  f or  det er mi ni ng whet her  an at t or ney shoul d be 

di squal i f i ed expl or es whet her  t he cur r ent  and subsequent  

r epr esent at i ons i nvol ve a subst ant i al l y  r el at ed mat t er .    

E 

¶73 We now t ur n t o t he f act s of  t hi s  case.   Al t hough Wayne 

Fost er  and t he Fost er  Gr oup ar e not  par t i es t o t he s l i p- and- f al l  

l i t i gat i on,  Wayne Fost er  as wel l  as empl oyees of  t he Fost er  

Gr oup may be key wi t nesses f or  t he pl ai nt i f f s.   The pl ai nt i f f s '  

wi t ness l i s t  i ncl udes Wayne Fost er  and aut hor i zed 

r epr esent at i ves of  Bi shop' s Gr ove Condomi ni um t o t est i f y about  

mai nt enance of  t he pr emi ses.   The pl ai nt i f f s appar ent l y i nt end 

                                                 
48 See I nf ot echnol ogy,  582 A. 2d at  221;  FMC Techs. ,  I nc.  v.  

Edwar ds,  420 F.  Supp.  2d 1153,  1156- 57 ( W. D.  Wash.  2006)  ( when 
compl ai nant  shows t hat  t he et hi cal  conf l i c t  at  i ssue 
suf f i c i ent l y i mpact s t he j ust  and l awf ul  det er mi nat i on of  t hei r  
c l ai ms and t he conf l i c t  i s  so i nt er t wi ned wi t h t he cur r ent  
l i t i gat i on,  t he cour t  wi l l  consi der  t he compl ai nant ' s mot i on t o 
di squal i f y opposi ng counsel ) .  
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t o r el y upon t he t est i mony of  Wayne Fost er  r egar di ng t he dut i es 

and act i ons of  t he Fost er  Gr oup as t he exc l usi ve pr oper t y 

manager  of  t he Condomi ni um i n est abl i shi ng Bi shop' s Gr ove' s 

l i abi l i t y .      

¶74 Mor eover ,  i n t he i nst ant  case,  Wayne Fost er  and t he 

empl oyees of  t he Fost er  Gr oup may not  mer el y be wi t nesses.   

Rat her ,  accor di ng t o t he pl ai nt i f f s '  t heor y of  t he case,   

Bi shop' s Gr ove i s l i abl e f or  t he act s and omi ssi ons of  Wayne 

Fost er  and t he Fost er  Gr oup.   Accor di ng t o t he r ecor d,  Bi shop' s 

Gr ove' s l i abi l i t y  i n t he s l i p- and- f al l  act i on wi l l  l i kel y t ur n 

on t he act i ons or  omi ssi ons of  t he Fost er  Gr oup or  Wayne Fost er ,  

as Bi shop' s Gr ove' s excl usi ve pr oper t y manager .  

¶75 The Fost er  Gr oup' s and Wayne Fost er ' s conduct  as 

manager  connect s t he cur r ent  l i t i gat i on wi t h counsel ' s pr i or  

r epr esent at i on of  Wayne Fost er  and t he Fost er  Gr oup.   The r ecor d 

demonst r at es t hat  opposi ng counsel ' s f i r m r epr esent ed t he Fost er  

Gr oup and Wayne Fost er  f or  many year s and t hat  t he 

r epr esent at i on r el at ed t o condomi ni ums.   Not hi ng i n t he r ecor d 

l i mi t s t he nat ur e of  t he at t or ney' s r epr esent at i on i nvol v i ng 

condomi ni ums.   Except  f or  st at ement s denyi ng any r epr esent at i on 

speci f i cal l y connect ed wi t h Fost er  Gr oup' s management  of  

Bi shop' s Gr ove,  t he r ecor d does not  af f i r mat i vel y st at e t hat  t he 

pr i or  r epr esent at i on was not  i n any way r el at ed t o t he Fost er  

Gr oup' s management  of  condomi ni um pr oper t i es.    

¶76 Accor di ng t o Bi shop' s Gr ove' s counsel ,  t he pl ai nt i f f s 

have an unf ai r  advant age ar i s i ng out  of  t hei r  counsel ' s pr i or  

r epr esent at i on of  t he Fost er  Gr oup and Wayne Fost er .   I mpl i c i t  
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i n t he af f i davi t s and ar gument  i s Bi shop' s Gr ove' s c l ai m t hat  

opposi ng counsel  has speci al  i nsi ght  i nt o how t he Fost er  Gr oup 

oper at es and manages condomi ni um devel opment s and a speci al  

r el at i onshi p wi t h Wayne Fost er  t hat  advant ages t he pl ai nt i f f s.   

I n suppor t  of  i t s  ar gument  about  t he pl ai nt i f f s '  counsel ' s 

f ami l i ar i t y wi t h Wayne Fost er ,  Bi shop' s Gr ove r el i ed on t he 

pl ai nt i f f s '  at t or ney' s communi cat i ons wi t h Wayne Fost er  wi t h 

r espect  t o t he pr esent  l i t i gat i on.    

¶77 The f i r st  communi cat i on bet ween t he pl ai nt i f f s '  

counsel  and Wayne Fost er  was a phone cal l  t o Wayne Fost er  pr i or  

t o t he commencement  of  l i t i gat i on.   At  t he pl ai nt i f f s '  counsel ' s 

r equest ,  Wayne Fost er  agr eed t o communi cat e wi t h t he c l ai ms 

adj ust er  and expl ai n condomi ni um l aw and t he concept  of  common 

pr oper t y.   I n t he opi ni on of  t he pl ai nt i f f s '  counsel ,  t he 

i nsur ance company' s c l ai ms adj ust er  di d not  under st and 

condomi ni um l aw and t he concept  of  common pr oper t y.      

¶78 The second communi cat i on bet ween t he pl ai nt i f f s '  

counsel  and Wayne Fost er  was a l et t er  t hat  t he pl ai nt i f f s '  

at t or ney sent  t o Wayne Fost er  not i f y i ng hi m of  t he t i me and 

pl ace of  hi s deposi t i on,  i nst ead of  ser vi ng a subpoena or  

communi cat i ng wi t h opposi ng counsel .  

¶79 Bi shop' s Gr ove asser t s t hat  t hese communi cat i ons show 

t he f ami l i ar i t y bet ween Wayne Fost er  and t he pl ai nt i f f s '  counsel  

based on t hei r  at t or ney- cl i ent  r el at i on and t hat  t he f ami l i ar i t y  

hel ps t he pl ai nt i f f s t o Bi shop' s Gr ove' s di sadvant age.       

¶80 On t he basi s of  t hi s r ecor d,  we concl ude t hat  Bi shop' s 

Gr ove f i t s under  t he except i on t o t he gener al  r ul e t hat  a non-
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c l i ent  par t y does not  have st andi ng t o br i ng a di squal i f i cat i on 

mot i on agai nst  opposi ng counsel .   I n t he pr esent  case,  Bi shop' s  

Gr ove has st andi ng t o move f or  di squal i f i cat i on of  opposi ng 

counsel .   Bi shop' s Gr ove has a per sonal  i nt er est  i n t he mot i on 

t o di squal i f y opposi ng counsel  t hat  i s  adver sel y af f ect ed 

because t he pr i or  r epr esent at i on i s connect ed wi t h t he cur r ent  

l i t i gat i on so t hat  t he pr i or  r epr esent at i on appear s t o have an 

i mpact  on t he j ust  and l awf ul  det er mi nat i on of  Bi shop' s Gr ove' s 

posi t i on.   

I I I  

¶81 We now t ur n t o t he second quest i on pr esent ed on 

appeal ,  namel y whet her  t he c i r cui t  cour t ' s  st andar d f or  

det er mi ni ng di squal i f i cat i on of  t he Cr amer  f i r m,  t he " appear ance 

of  i mpr opr i et y, "  i s  t he cor r ect  l egal  st andar d.   I f  not ,  what  i s 

t he cor r ect  st andar d?   

¶82 A ci r cui t  cour t  has " br oad di scr et i on"  i n det er mi ni ng 

whet her  an at t or ney shoul d be di squal i f i ed. 49  An appel l at e cour t  

wi l l  sust ai n a c i r cui t  cour t ' s  di scr et i onar y det er mi nat i on of  an 

at t or ney' s di squal i f i cat i on i f  t he det er mi nat i on i s based on t he 

f act s of  r ecor d and on t he appr opr i at e and appl i cabl e l aw and i s  

t he pr oduct  of  a r at i onal  ment al  pr ocess by whi ch t he f act s and 

l aw ar e consi der ed t oget her  t o r each a r easoned and r easonabl e 

det er mi nat i on. 50    
                                                 

49 I n t he I nt er est  of  St eveon R. A. ,  196 Wi s.  2d 171,  177,  
537 N. W. 2d 142 ( Ct .  App.  1995) ;  Ber g v.  Mar i ne Tr ust  Co. ,  141 
Wi s.  2d 878,  887,  892,  416 N. W. 2d 643 ( Ct .  App.  1987) .   

50 Har t ung v.  Har t ung,  102 Wi s.  2d 58,  66,  306 N. W. 2d 16 
( 1981) .  
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¶83 A ci r cui t  cour t ' s  di scr et i onar y det er mi nat i on based on 

an er r or  of  l aw i s an er r oneous exer ci se of  di scr et i on. 51  

Whet her  a c i r cui t  cour t  appl i ed t he appr opr i at e and appl i cabl e 

l aw i s a quest i on of  l aw t hat  an appel l at e cour t  det er mi nes 

i ndependent l y of  t he c i r cui t  cour t  but  benef i t i ng f r om i t s 

anal ysi s. 52  I n det er mi ni ng t he appl i cabl e l aw i n t he pr esent  

case,  we may have t o i nt er pr et  and appl y t he Supr eme Cour t  Rul es  

of  Pr of essi onal  Conduct  f or  At t or neys.   I nt er pr et at i on and 

appl i cat i on of  a Supr eme Cour t  Rul e i s a quest i on of  l aw t hat  an 

appel l at e cour t  det er mi nes i ndependent l y of  t he c i r cui t  cour t ,  

benef i t i ng f r om i t s anal ysi s. 53  Whet her  t he f act s f ul f i l l  a 

l egal  st andar d i s or di nar i l y  a quest i on of  l aw t hat  an appel l at e 

cour t  det er mi nes i ndependent l y of  t he c i r cui t  cour t ,  benef i t i ng 

f r om i t s anal ysi s. 54 

A 

                                                                                                                                                             
But  when,  as i n t hi s case,  t he c i r cui t  cour t  di d not  hol d 

an evi dent i ar y hear i ng on t he di squal i f i cat i on mot i on,  and al l  
evi dence i s i n wr i t t en f or m,  t he c i r cui t  cour t  has no advant age 
over  an appel l at e cour t  i n t he f or mul at i on of  et hi cal  nor ms.  
Novo Ter apeut i sk  Labor at or i um A/ S v.  Baxt er  Tr avenol  Labs. ,  
I nc. ,  607 F. 2d 186,  189 ( 7t h Ci r .  1979) .   

51 St at e v.  Hut ni k,  39 Wi s.  2d 754,  763,  159 N. W. 2d 733 
( 1968) ;  Ber g,  141 Wi s.  2d at  887,  892.  

52 Popenhagen,  309 Wi s.  2d 601,  ¶23.  

53 Fi l ppul a- McAr t hur  ex r el .  Angus v.  Hal l oi n,  2001 WI  8,  
¶32,  241 Wi s.  2d 110,  622 N. W. 2d 436.   

54 Acui t y Mut .  I ns.  Co.  v.  Ol i vas,  2007 WI  12,  ¶67,  298 
Wi s.  2d 640,  726 N. W. 2d 258.  
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¶84 I n t he pr esent  case,  Bi shop' s Gr ove,  t he non- cl i ent ,  

asser t s t he c l i ent ' s ( t he Fost er  Gr oup' s and Wayne Fost er ' s)  

gr ounds f or  di squal i f i cat i on of  pl ai nt i f f s '  counsel .   We 

t her ef or e appl y i n t he pr esent  case t he l aw of  di squal i f i cat i on 

r el at i ng t o a f or mer  c l i ent ' s at t empt  t o di squal i f y counsel  i n a 

subsequent  r epr esent at i on of  anot her  per son. 55     

¶85 A f undament al  pr i nci pl e i n an at t or ney- cl i ent  

r el at i onshi p i s t hat  t he l awyer  owes dut i es t o a c l i ent  and a 

f or mer  c l i ent .    Most  of  t he cor e concept s of  l awyer  conf l i c t s  

of  i nt er est  wer e devel oped t hr ough common- l aw deci s i ons l ong 

bef or e j ur i sdi ct i ons of f i c i al l y  adopt ed l awyer  codes. 56  " [ T] he 

conf i dence and t r ust  under l y i ng t he at t or ney- cl i ent  r el at i onshi p 

ar e f oundat i onal  t o t he pr act i ce of  l aw and deepl y r oot ed i n our  

l aw and Pr of essi onal  Rul es. " 57 

                                                 
55 See,  e. g. ,  FMC Techs. ,  420 F.  Supp.  2d at  1157 ( when 

det er mi ni ng a non- cl i ent ' s mot i on t o di squal i f y on t he gr ound 
t hat  a c l i ent ' s r i ght  t o conf i dent i al i t y  may be br eached,  t he 
cour t  r ef er s t o t he r ul es r egul at i ng t he conduct  of  at t or neys) .  

Bi shop' s Gr ove may t hus advance t he Fost er  Gr oup' s and 
Wayne Fost er ' s r i ght s as f or mer  c l i ent s of  t he pl ai nt i f f s '  
counsel .   Just i ce Roggensack' s concur r ence,  on t he ot her  hand,  
woul d l i mi t  Bi shop' s Gr ove' s s t andi ng t o asser t i ons t hat  t he 
pl ai nt i f f s '  at t or ney has obt ai ned i nf or mat i on t hr ough a br each 
of  t he dut y of  conf i dent i al i t y  owed t o Bi shop' s Gr ove.   See 
Just i ce Roggensack' s concur r ence,  ¶¶138,  180- 183.   

56 I nt r oduct or y Not e t o The Rest at ement  ( Thi r d)  of  Law 
Gover ni ng Lawyer s ( 2000) .  

57 Sands v.  Menar d,  I nc. ,  2010 WI  96,  ¶53,  328 Wi s.  2d 647,  
787 N. W. 2d 384.  
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¶86 The r esol ut i on of  t he i ssue of  di squal i f i cat i on i n t he 

pr esent  case i s t hus gui ded by our  pr i or  case l aw and t he 

pr ecept s of  t he Supr eme Cour t  Rul es of  Pr of essi onal  Conduct  f or  

At t or neys r egar di ng an at t or ney' s dut i es t o f or mer  c l i ent s. 58  

Appel l at e cour t s have of t en c i t ed t he Rul es of  Pr of essi onal  

Conduct  f or  gui dance i n non- di sci pl i nar y cases,  i ncl udi ng 

                                                 
58 Not hi ng i n t he Supr eme Cour t  Rul es of  Pr of essi onal  

Conduct  f or  At t or neys,  or  i n t he Pr eambl e or  i n t he Scope,  
st at es t hat  a v i ol at i on of  a r ul e of  pr of essi onal  r esponsi bi l i t y  
cannot  be used i n a cour t ' s  r ul i ng on a mot i on f or  
di squal i f i cat i on of  a l awyer  i n l i t i gat i on.  

The Scope does pr esent  a caut i on t hat  a v i ol at i on " does not  
necessar i l y  war r ant  any ot her  nondi sci pl i nar y r emedy,  such as 
di squal i f i cat i on of  a l awyer  i n pendi ng l i t i gat i on"  or  est abl i sh 
" a basi s f or  c i v i l  l i abi l i t y . "   Pr eambl e,  ¶14 expl ai ns t hat  t he 
Rul es of  Pr of ess i onal  Conduct  " ar e r ul es of  r eason"  and " shoul d 
be i nt er pr et ed wi t h r ef er ence t o t he pur poses of  l egal  
r epr esent at i on and of  t he l aw i t sel f . "     
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di squal i f i cat i on cases. 59  The I nt r oduct or y Not e t o t he 

Rest at ement  ( Thi r d)  of  Law Gover ni ng Lawyer s ( 2000)  expl ai ns 

t hat  l awyer  code pr ovi s i ons may be r el evant  f or  t he pur pose of  a 

mot i on f or  di squal i f y i ng a l awyer .      

¶87 The Wi sconsi n cases expl ai n t hat  t he st andar d t o appl y 

i n di squal i f y i ng an at t or ney on t he gr ound of  t he at t or ney' s 

                                                 
59 See,  e. g. ,  Sands,  328 Wi s.  2d 647,  ¶53 ( r evi ewi ng 

ar bi t r at i on awar d;  at t or ney' s f i duci ar y dut y of  l oyal t y based on 
Rul es of  Pr of ess i onal  Conduct ) ;  Tensf el dt  v.  Haber man,  2009 WI  
77,  ¶62 n. 25,  319 Wi s.  2d 329,  768 N. W. 2d 641 ( " The Supr eme 
Cour t  Rul es of  pr of essi onal  conduct  f or  at t or neys pr ovi de 
gui dance r egar di ng t he scope of  r epr esent at i on. " ) ;  St at e v.  
Meeks,  2003 WI  104,  ¶¶59- 60,  263 Wi s.  2d 794,  666 N. W. 2d 859 
( " Pol i cy consi der at i ons pl ay a f undament al  r ol e i n pr ot ect i ng 
t he ver y i mpor t ant  r el at i onshi p bet ween at t or ney and cl i ent .   
The at t or ney- cl i ent  pr i v i l ege pr ovi des sanct uar y t o pr ot ect  a 
r el at i onshi p based upon t r ust  and conf i dence.  .  .  .  We hol d t hat  
Schol l e' s opi ni ons,  per cept i ons,  and i mpr essi ons of  Meeks'  
compet ency t o pr oceed ar e wi t hi n t he at t or ney- cl i ent  pr i v i l ege 
set  f or t h i n Wi s.  St at .  § 905. 03 and SCR 20: 1. 6. " ) ;  D&D 
Car pent r y,  I nc.  v.  U. S.  Bancor p,  2010 WI  App 122,  ¶8,  329 
Wi s.  2d 435,  792 N. W. 2d 193 ( " [ S] o f ar  as set t l ement s ar e 
concer ned,  t he gener al  r ul e i s t hat  an at t or ney has no aut hor i t y 
t o ent er  i nt o a bi ndi ng set t l ement  agr eement  wi t hout  hi s or  her  
c l i ent ' s consent .  .  .  .  SCR. 20. 1. 2( a)  ( 2007- 08) " ) ;  Rand v.  Rand,  
2010 WI  App 98,  ¶6,  327 Wi s.  2d 778,  787 N. W. 2d 445 ( " When a 
c i r cui t  cour t  awar ds at t or ney f ees,  t he amount  of  t he awar d i s 
l ef t  t o t he di scr et i on of  t he cour t .  .  .  .  Among t he f act or s t o 
be consi der ed ar e t hose set  out  i n Supr eme Cour t  Rul e 20: 1. 5( a) ,  
whi ch we quot e bel ow. " )  

See al so St eveon R. A. ,  196 Wi s.  2d at  178- 80 ( det er mi ni ng 
at t or ney di squal i f i cat i on on basi s of  SCR 20: 1. 7) ;  Bur kes v.  
Hal es,  165 Wi s.  2d 585,  588- 89,  478 N. W. 2d 37 ( Ct .  App.  1991)  
( det er mi ni ng at t or ney di squal i f i cat i on on basi s of  Code of  
Pr of essi onal  Responsi bi l i t y) ;  Ber g,  141 Wi s.  2d at  890- 91 
( di squal i f i cat i on case;  " t he need t o mai nt ai n t hat  t r ust  f or ms 
t he basi s f or  one of  t he et hi cal  canons under l y i ng t he 
subst ant i al  r el at i onshi p t est :  t hat  l awyer s shoul d avoi d ' even 
t he appear ance of  pr of essi onal  i mpr opr i et y. '   SCR 20. 48 
[ 1986] . " ) .    
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f or mer  r epr esent at i on of  a c l i ent  i s  t he " subst ant i al l y  r el at ed"  

st andar d.   " [ T] he at t or ney wi l l  be di squal i f i ed i f  t he subj ect  

mat t er  of  t he t wo r epr esent at i ons [ i s ]  ' subst ant i al l y  

r el at ed. ' " 60   

¶88 Our  case l aw f ur t her  expl ai ns t hat  mat t er s ar e 

subst ant i al l y  r el at ed " i f  t he l awyer  coul d have obt ai ned 

conf i dent i al  i nf or mat i on i n t he f i r st  r epr esent at i on t hat  woul d 

have been r el evant  i n t he second. " 61  A cour t  need not  f i nd t hat  

an at t or ney has act ual l y br eached et hi cal  st andar ds or  r eveal ed 

cl i ent  conf i dent i al i t y . 62  I t  i s  onl y necessar y t hat  an at t or ney 

have under t aken r epr esent at i on t hat  i s adver se t o t he i nt er est s 

of  a f or mer  c l i ent . 63  A ser i ous possi bi l i t y  t hat  t he i nt er est  

r epr esent ed by t he at t or ney i n t he subsequent  empl oyment  i s 

adver se t o t he i nt er est  r epr esent ed i n t he or i gi nal  empl oyment  

may be enough f or  di squal i f i cat i on. 64 

¶89 The ci r cui t  cour t  di d not  appl y t he subst ant i al l y  

r el at ed st andar d i n t he pr esent  case.   I nst ead,  i t  appl i ed an 

" appear ance of  i mpr opr i et y"  t est .   The ci r cui t  cour t  t hus er r ed 

as a mat t er  of  l aw.   The " appear ance of  i mpr opr i et y"  t est  t hat  

                                                 
60 Ber g,  141 Wi s.  2d at  885.   See al so Bur kes,  165 

Wi s.  2d at  588- 89 ( c i t i ng Ber g) .   

61 Ber g,  141 Wi s.  2d at  886.  

62 I d.  at  892;  Ci t y of  Whi t ewat er  v.  Baker ,  99 Wi s.  2d 449,  
453,  299 N. W. 2d 584 ( Ct .  App.  1980) .  

63 Ber g,  141 Wi s.  2d at  892.  

64 St at e v.  Mi l l er ,  160 Wi s.  2d 646,  659,  467 N. W. 2d 118 
( 1991) .  
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t he c i r cui t  cour t  appl i ed i s not  t he appr opr i at e st andar d f or  

di squal i f i cat i on of  an at t or ney based on dut i es t o a f or mer  

c l i ent .   " The possi bl e appear ance of  i mpr opr i et y  .  .  .  i s  s i mpl y 

t oo weak and t oo sl ender  a r eed on whi ch t o r est  a 

di squal i f i cat i on or der  .  .  .  . " 65    

                                                 
65 Fr eeman v.  Chi cago Musi cal  I nst r ument  Co. ,  689 F. 2d 715,  

723 ( 7t h Ci r .  1982) .   See Char l es W.  Wol f r am,  Symposi um:  
Rest at ement  of  t he Law Gover ni ng Lawyer s:  For mer - Cl i ent  
Conf l i c t s,  10 Geo.  J.  Leg.  Et hi cs 677,  686- 87,  n. 35 ( 1997)  ( t he 
" appear ances"  concept  i s ant i quat ed al t hough occasi onal l y shows 
spasmodi c s i gns of  l i f e) .   

Bef or e t he cour t  of  appeal s adopt ed t he subst ant i al l y  
r el at ed st andar d i n 1987 i n t he Ber g case,  t wo ot her  cases 
r ai sed t he i ssue of  di squal i f i cat i on of  an at t or ney because of  
pr i or  r epr esent at i on.   I n one of  t he cases,  Ci t y of  Whi t ewat er  
v.  Baker ,  99 Wi s.  2d 449,  299 N. W. 2d 584 ( Ct .  App.  1980) ,  t he 
cour t  of  appeal s made t wo r ef er ences t o avoi di ng t he " appear ance 
of  i mpr opr i et y"  i n deci di ng t he di squal i f i cat i on of  an at t or ney.   
I d.  at  453,  456.   

The Ber g cour t ,  141 Wi s.  2d at  883- 85,  anal yzed t hese t wo 
pr i or  cases as f ol l ows:   

Ther e ar e f ew Wi sconsi n cases on t he subj ect  of  
di squal i f i cat i on of  an at t or ney on gr ounds t hat  he or  
she has under t aken r epr esent at i on of  a c l i ent  whose 
i nt er est s ar e adver se t o t hose of  a f or mer  c l i ent ,  and 
none has adopt ed a met hodol ogy f or  det er mi ni ng when 
di squal i f i cat i on i s appr opr i at e.   I n Enni s v.  Enni s,  
88 Wi s.  2d 82,  276 N. W. 2d 341 ( Ct .  App.  1979) ,  we hel d 
t hat  an at t or ney who r epr esent ed t he wi f e i n a 
post j udgment  di vor ce pr oceedi ng,  wher e anot her  member  
of  hi s l aw f i r m had r epr esent ed t he husband i n t he 
or i gi nal  act i on,  was gui l t y of  " a ser i ous br each of  
t he Code of  Pr of essi onal  Responsi bi l i t y"  and shoul d be 
di squal i f i ed.   I d.  at  98,  276 N. W. 2d  at  347.   Not i ng 
t hat  t he at t or ney' s conf l i c t  of  i nt er est  was 
" obvi ous, "  i d.  at  99,  276 N. W. 2d at  348,  we di d not  
di scuss t he mat t er  f ur t her .  

I n Ci t y of  Whi t ewat er  v.  Baker ,  99 Wi s.  2d 449,  299 
N. W. 2d 584 ( Ct .  App.  1980) ,  an at t or ney r epr esent ed 
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Baker  i n connect i on wi t h hi s pur chase of  r eal  est at e,  
dr af t i ng t he deed,  and pr ovi di ng r el at ed ser vi ces.   A 
f ew year s l at er ,  Baker  became i nvol ved i n a di sput e 
wi t h t he c i t y over  t he wi deni ng of  an adj oi ni ng 
st r eet .   He br ought  an act i on t o decl ar e hi s i nt er est  
i n t he pr oper t y and was pr ompt l y sued by t he c i t y t o 
f or ce r emoval  of  sever al  al l eged encr oachment s on t he 
st r eet  r i ght - of - way.   Baker ' s f or mer  l awyer  
r epr esent ed t he ci t y i n bot h act i ons,  and we hel d t hat  
t he t r i al  cour t  er r ed when i t  decl i ned t o di squal i f y 
hi m.   We not ed t hat  a cour t  need not  f i nd t hat  t he 
at t or ney has act ual l y engaged i n unet hi cal  conduct  or  
di scl osed t he f or mer  c l i ent ' s conf i dences i n or der  t o 
be di squal i f i ed on gr ounds of  conf l i c t  of  i nt er est .   
Al l  t hat  i s  r equi r ed i s t hat  " t he at t or ney has 
under t aken r epr esent at i on of  a c l i ent  whose i nt er est s 
ar e adver se t o t hose of  t he f or mer  c l i ent . "   I d.  at  
453,  299 N. W. 2d at  586.  Thi s i s so,  we sai d,  because 
" [ a] t t or neys ar e obl i gat ed t o avoi d even t he 
appear ance of  i mpr opr i et y. "   I d. ;  Enni s,  88 Wi s.  2d at  
98- 99,  276 N. W. 2d at  348.  

I n Whi t ewat er ,  99 Wi s. 2d at  455,  299 N. W. 2d at  587,  as 
i n Enni s,  t he conf l i c t  was " obvi ous, "  and we wer e not  
cal l ed upon t o anal yze t he f act s under  any par t i cul ar  
t est  f or  di squal i f i cat i on.   The Whi t ewat er  opi ni on 
does,  however ,  acknowl edge t he exi st ence of  t wo t est s  
f or  di squal i f i cat i on based on i nconsi st ent  or  adver se 
r epr esent at i ons.   One t est  was sai d t o be whet her  t he 
new empl oyment  wi l l  r equi r e t he at t or ney t o do 
anyt hi ng " t hat  wi l l  i nj ur i ousl y af f ect  a f or mer  c l i ent  
i n any mat t er  i n whi ch he f or mer l y r epr esent ed hi m and 
al so whet her  t he at t or ney wi l l  be cal l ed on .  .  .  t o 
use agai nst  a f or mer  c l i ent  any knowl edge or  
i nf or mat i on acqui r ed i n t he f or mer  r el at i onshi p. "   I d.  
at  454,  299 N. W. 2d at  587,  c i t i ng 7 Am. Jur . 2d 
At t or neys at  Law, sec.  156,  p.  140 ( 1963)  [ now sec.  
186,  pp.  238- 39]  ( f oot not e omi t t ed) .   The Whi t ewat er  
cour t  al so r ef er r ed t o a " f eder al "  t est  f or  
i nconsi st ent  empl oyment ——" whet her  a ' subst ant i al  
r el at i on'  exi st s bet ween t he subj ect  mat t er  of  t he 
f or mer  r epr esent at i on and t he i ssues i n t he l at er  
adver se r epr esent at i on, "  i d.  at  454- 55 n. 1,  299 N. W. 2d 
at  587——and suggest s t hat  t he at t or ney woul d have been 
subj ect  t o di squal i f i cat i on under  ei t her  st andar d 
because hi s subsequent  r epr esent at i on was " obvi ousl y 
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¶90 The semi nal  case set t i ng f or t h t he subst ant i al l y  

r el at ed st andar d,  and t he case upon whi ch Wi sconsi n case l aw i s 

based, 66 i s  T. C.  Theat r e Cor p.  v.  War ner  Br ot her s Pi ct ur es,  113 

F.  Supp.  265,  268 ( S. D. N. Y.  1953) .   " [ W] her e any subst ant i al  

r el at i onshi p can be shown bet ween t he subj ect  mat t er  of  a f or mer  

r epr esent at i on and t hat  of  a subsequent  adver se r epr esent at i on,  

t he l at t er  wi l l  be pr ohi bi t ed. " 67  I n est abl i shi ng t hi s st andar d,  

t he f eder al  di st r i ct  cour t  i n Theat r e Cor p.  r el i ed upon t he 

Amer i can Bar  Associ at i on' s Model  Canons of  Pr of essi onal  Et hi cs,  

al t hough t he case was not  a di sci pl i nar y case. 68   

                                                                                                                                                             
adver se"  t o hi s r epr esent at i on of  t he f or mer  cl i ent .   
I d.  at  455,  299 N. W. 2d at  587.  

I n t hi s case t he par t i es ar gued,  and t he t r i al  cour t  
appl i ed,  t he " subst ant i al  r el at i onshi p"  t est .   The 
t est  has been appl i ed i n ever y f eder al  c i r cui t  f or  
mor e t han t hi r t y year s,  and i n most  st at e cour t s as 
wel l .   Because we bel i eve i t  t o be t he appr opr i at e 
t est  t o be ut i l i zed i n at t or ney di squal i f i cat i on 
cases,  we adopt  and appl y i t  her e.  

( Foot not es omi t t ed. )  

66 Bur kes,  165 Wi s.  2d at  591,  n. 4.  

67 T. C.  Theat r e Cor p.  v.  War ner  Br os.  Pi ct ur es,  113 F.  
Supp.  265,  268 ( S. D. N. Y.  1953) .  

68 " A l awyer ' s dut y of  absol ut e l oyal t y t o hi s c l i ent ' s 
i nt er est s does not  end wi t h hi s r et ai ner .   He i s enj oi ned f or  
al l  t i me,  except  as he may be r el eased by l aw,  f r om di scl osi ng 
mat t er s r eveal ed t o hi m by r eason of  t he conf i dent i al  
r el at i onshi p.   Rel at ed t o t hi s pr i nci pl e i s t he r ul e t hat  wher e 
any subst ant i al  r el at i onshi p can be shown bet ween t he subj ect  
mat t er  of  a f or mer  r epr esent at i on and t hat  of  a subsequent  
adver se r epr esent at i on,  t he l at t er  wi l l  be pr ohi bi t ed. "   T. C.  
Theat r e,  113 F.  Supp.  at  268.  
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¶91 Thus,  l i kewi se,  i n det er mi ni ng whet her  t he Cr amer  f i r m 

shoul d be di squal i f i ed under  t he subst ant i al l y  r el at ed st andar d,  

we r ef er  t o t he Wi sconsi n Rul es of  Pr of essi onal  Conduct  f or  

At t or neys gover ni ng t he conduct  of  member s of  t he bar .   The 

Rul es pr ovi de pr i nci pl es f or  an at t or ney' s dut i es t o f or mer  and 

cur r ent  c l i ent s.   We agai n emphasi ze t hat  t he i nst ant  case does 

not  i nvol ve a det er mi nat i on of  unet hi cal  conduct .   Thi s i s a 

di squal i f i cat i on pr oceedi ng,  not  a di sci pl i nar y  pr oceedi ng.   The 

ci r cui t  cour t  concl uded t hat  t he pl ai nt i f f s '  l aw f i r m di d not  

engage i n any unet hi cal  conduct  of  any k i nd.    

¶92 I n exami ni ng t he Rul es of  Pr of essi onal  Conduct ,  we 

l ook at  SCR 20: 1. 9 because Bi shop' s Gr ove' s mot i on t o di squal i f y 

t he Cr amer  f i r m i s based on t he f i r m' s dut y owed t o f or mer  

c l i ent s. 69     

¶93 I n per t i nent  par t ,  SCR 20: 1. 9( a)  pr ovi des as f ol l ows:  

( a)  A l awyer  who has f or mer l y r epr esent ed a c l i ent  i n 
a mat t er  shal l  not  t her eaf t er  r epr esent  anot her  per son 
i n t he same or  a subst ant i al l y  r el at ed mat t er  i n whi ch 
t hat  per son' s i nt er est s ar e mat er i al l y  adver se t o t he 
i nt er est s of  t he f or mer  c l i ent  unl ess t he f or mer  
c l i ent  gi ves i nf or med consent ,  conf i r med i n a wr i t i ng 
s i gned by t he c l i ent .  

                                                 
69 Supr eme Cour t  Rul e 20: 1. 7,  ent i t l ed " Conf l i c t s of  

i nt er est  cur r ent  c l i ent s, "  i s  gener al l y r el evant  i n t he pr esent  
case,  t oo.   Al t hough Rul e 20: 1. 7 f ocuses on cur r ent  c l i ent  
conf l i c t s,  i t  i mpl i cat es f or mer  c l i ent  conf l i c t s as wel l .   Rul e 
20: 1. 7 pr ovi des,  i nt er  al i a,  t hat  " a l awyer  shal l  not  r epr esent  
a c l i ent  i f  t he r epr esent at i on i nvol ves a concur r ent  conf l i c t  of  
i nt er est .   A concur r ent  conf l i c t  of  i nt er est  exi st s i f  .  .  .  ( 2)  
t her e i s a s i gni f i cant  r i sk t hat  t he r epr esent at i on of  one or  
mor e cl i ent s wi l l  be mat er i al l y  l i mi t ed by t he l awyer ' s 
r esponsi bi l i t i es t o .  .  .  a f or mer  c l i ent  .  .  . "  ( emphasi s 
added) .  
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.  .  .  .  

 ( c)  A l awyer  who has f or mer l y r epr esent ed a 
c l i ent  i n a mat t er  or  whose pr esent  or  f or mer  f i r m has 
f or mer l y r epr esent ed a c l i ent  i n a mat t er  shal l  not  
t her eaf t er :   

 ( 1)  use i nf or mat i on r el at i ng t o t he 
r epr esent at i on t o t he di sadvant age of  t he f or mer  
c l i ent  except  as t hese r ul es woul d per mi t  or  r equi r e 
wi t h r espect  t o a c l i ent ,  or  when t he i nf or mat i on has 
become gener al l y known;  or  

 ( 2)  r eveal  i nf or mat i on r el at i ng t o t he 
r epr esent at i on except  as t hese r ul es woul d per mi t  or  
r equi r e wi t h r espect  t o a c l i ent .  

¶94 I n appl y i ng SCR 20: 1. 9 t o det er mi ne whet her  

di squal i f i cat i on i s r equi r ed,  a cour t  must  det er mi ne:  ( 1)  

whet her  t her e was an at t or ney- cl i ent  r el at i onshi p and whet her  i t  

has ceased;  ( 2)  whet her  t he subsequent  r epr esent at i on of  anot her  

per son i nvol ves t he same or  a subst ant i al l y  r el at ed mat t er ;  ( 3)  

whet her  t he i nt er est s of  t he subsequent  c l i ent  ar e mat er i al l y  

adver se t o t hose of  t he f or mer  c l i ent ;  and ( 4)  whet her  t he 

f or mer  c l i ent  consent ed t o t he new r epr esent at i on. 70 

B 

¶95 I n t he i nst ant  appeal ,  i t  i s  undi sput ed t hat  an 

at t or ney- cl i ent  r el at i onshi p had exi st ed bet ween t he Cr amer  f i r m 

and Wayne Fost er  and t he Fost er  Gr oup and t hat  t he Cr amer  f i r m 

no l onger  r epr esent ed Wayne Fost er  or  t he Fost er  Gr oup at  t he 

t i me t he sl i p- and- f al l  l i t i gat i on began. 71  Fur t her mor e,  no one 
                                                 

70 Amer i can Bar  Associ at i on,  Annot at ed Model  Rul es of  
Pr of essi onal  Conduct ,  Rul e 1. 9 Dut i es t o For mer  Cl i ent s ( 6t h ed.  
2007) .  

71 I f  t he at t or ney- cl i ent  r el at i onshi p wer e ongoi ng,  
di squal i f i cat i on woul d be gui ded by SCR 20: 1. 7.  
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asser t s t hat  t he f or mer  c l i ent s ( Wayne Fost er  and t he Fost er  

Gr oup)  have consent ed t o t he Cr amer  f i r m' s r epr esent at i on of  t he 

pl ai nt i f f s i n t he pr esent  case.     

¶96 The di sagr eement  i n t he pr esent  case l i es mai nl y wi t h 

t he i nt er pr et at i on of  " subst ant i al l y  r el at ed. "   Wi sconsi n cour t s 

have been usi ng t he subst ant i al l y  r el at ed st andar d i n at t or ney 

di squal i f i cat i on cases when an at t or ney r epr esent s a par t y i n a 

mat t er  i n whi ch t he adver se par t y i s t hat  at t or ney' s f or mer  

c l i ent . 72  We now appl y t he subst ant i al l y  r el at ed st andar d i n t he 

pr esent  case i n whi ch t he at t or ney' s f or mer  c l i ent  i s  not  a 

par t y.   

¶97 The subst ant i al l y  r el at ed st andar d i s not  onl y 

expl ai ned i n our  case l aw but  i s f ur t her  expl ai ned i n t he 

Amer i can Bar  Associ at i on Model  Rul es of  Pr of essi onal  Conduct  and 

comment s t her et o,  whi ch ar e not  bi ndi ng on Wi sconsi n cour t s but  

ar e i nst r uct i ve when i nt er pr et i ng Wi sconsi n Supr eme Cour t  Rul es 

t hat  ar e anal ogous t o t he ABA Model  Rul es. 73  The Comment s t o ABA 

                                                 
72 Bur kes,  165 Wi s.  2d at  591 n. 4 ( t he subst ant i al l y  r el at ed 

st andar d i s empl oyed i n v i r t ual l y al l  j ur i sdi ct i ons) ;  Ber g,  141 
Wi s.  2d at  885.   

73 See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Mar ks,  2003 WI  
114,  ¶65,  265 Wi s.  2d 1,  665 N. W. 2d 836;  St at e v .  Mal oney,  2005 
WI  74,  ¶20,  281 Wi s.  2d 595,  698 N. W. 2d 583.   
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Model  Rul e 1. 974 descr i be t he " subst ant i al l y  r el at ed"  st andar d as 

f ol l ows:  

Mat t er s ar e " subst ant i al l y  r el at ed"  f or  pur poses of  
t hi s Rul e i f  t hey i nvol ve t he same t r ansact i on or  
l egal  di sput e or  i f  t her e ot her wi se i s a subst ant i al  
r i sk t hat  conf i dent i al  f act ual  i nf or mat i on as woul d 
nor mal l y have been obt ai ned i n t he pr i or  
r epr esent at i on woul d mat er i al l y  advance t he cl i ent ' s 
posi t i on i n t he subsequent  mat t er .    

¶98 The Rest at ement  ( Thi r d)  of  The Law Gover ni ng Lawyer s 

s i mi l ar l y descr i bes t he subst ant i al l y  r el at ed st andar d. 75  The 

Comment s t o § 132 of  t he Rest at ement  expl ai n t hat  " [ a]  

                                                 
74 The t ext  of  SCR 20: 1. 9 i s subst ant i al l y  i dent i cal  t o 

§ 1. 9 of  t he Amer i can Bar  Associ at i on' s  Model  Rul es of  
Pr of essi onal  Responsi bi l i t y .   The Wi sconsi n comment  t o t he Rul e 
st at es:   " The Wi sconsi n Supr eme Cour t  Rul e di f f er s f r om t he 
Model  Rul e i n r equi r i ng i nf or med consent  t o be conf i r med i n a 
wr i t i ng ' s i gned by t he c l i ent . ' "  

The comment s t o ABA Model  Rul e 1. 9 ar e publ i shed i n t he 
Supr eme Cour t  r ul es and whi l e not  adopt ed " may be consul t ed f or  
gui dance i n i nt er pr et i ng and appl y i ng t he Rul es of  Pr of essi onal  
Conduct  f or  At t or neys. "   Wi sconsi n Comment  t o SCR ch.  20 
Pr eambl e:   A Lawyer ' s Responsi bi l i t i es.   

75 Sect i on 132 gover ni ng a r epr esent at i on adver se t o t he 
i nt er est s of  a f or mer  c l i ent  i s  s i mi l ar  t o SCR 20: 1. 9 and 
pr ovi des as f ol l ows:  

The cur r ent  mat t er  i s subst ant i al l y  r el at ed t o t he 
ear l i er  mat t er  i f :   

( 1)  t he cur r ent  mat t er  i nvol ves t he wor k t he l awyer  
per f or med f or  t he f or mer  c l i ent ;  or   

( 2)  t her e i s a subst ant i al  r i sk t hat  r epr esent at i on of  
t he pr esent  c l i ent  wi l l  i nvol ve t he use of  i nf or mat i on 
acqui r ed i n t he cour se of  r epr esent i ng t he f or mer  
c l i ent ,  unl ess t hat  i nf or mat i on has become gener al l y 
known.  
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subsequent  mat t er  i s subst ant i al l y  r el at ed t o an ear l i er  

mat t er  .  .  .  i f  t her e i s a subst ant i al  r i sk t hat  t he subsequent  

r epr esent at i on wi l l  i nvol ve t he use of  conf i dent i al  i nf or mat i on 

of  t he f or mer  c l i ent  obt ai ned i n t he cour se of  t he 

r epr esent at i on .  .  .  .  Subst ant i al  r i sk exi st s wher e i t  i s  

r easonabl e t o concl ude t hat  i t  woul d mat er i al l y  advance t he 

cl i ent ' s posi t i on i n t he subsequent  mat t er  t o use conf i dent i al  

i nf or mat i on obt ai ned i n t he pr i or  r epr esent at i on. " 76  

¶99 The subst ant i al l y  r el at ed st andar d " has somet i mes 

pr oved much easi er  t o r eci t e t han t o descr i be accur at el y or  t o 

appl y conf i dent l y. " 77  To assi st  cour t s i n appl y i ng t he st andar d,  

i t  i s  hel pf ul  t o under st and t he r at i onal e of  t he subst ant i al l y  

r el at ed st andar d.   The st andar d r ef l ect s sever al  concer ns,  

i ncl udi ng pr ot ect i ng t he conf i dent i al  i nf or mat i on of  t he f or mer  

c l i ent  obt ai ned i n t he cour se of  r epr esent at i on;  pr ot ect i ng t he 

pr esent  c l i ent  by di squal i f y i ng counsel  who mi ght  be const r ai ned 

i n ef f ect i ve r epr esent at i on because of  an obl i gat i on t o a f or mer  

c l i ent ; 78 and pr ot ect i ng t he l awyer  such t hat  r et ent i on of  t he 

l awyer  f or  ser vi ces on speci f i c  cases or  i ssues wi l l  not  be 

t r ansf or med i nt o t he l awyer ' s l i f et i me commi t ment . 79     

                                                 
76 Rest at ement  ( Thi r d)  of  The Law Gover ni ng Lawyer s § 132 

cmt .  d( i i i )  ( 2002) .  

77 Wol f r am,  supr a not e 65,  at  680.  

78 See SCR Rul e 1. 7 ( a) ( 2) ,  set  f or t h i n t he mar gi n at  not e 
80,  supr a.  

79 Rest at ement  ( Thi r d)  of  The Law Gover ni ng Lawyer s,  § 132 
cmt .  b ( 2002) .  
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¶100 A cent r al  concer n under l y i ng t he subst ant i al l y  r el at ed 

st andar d i n SCR 20: 1. 9,  and di squal i f i cat i on based on a br each 

of  dut i es owed a f or mer  c l i ent ,  i s  conf i dent i al i t y  bet ween t he 

at t or ney and t he f or mer  c l i ent .   Mai nt ai ni ng conf i dent i al i t y  of  

i nf or mat i on r el at i ng t o r epr esent at i on i s a f undament al  

pr i nci pl e i n t he at t or ney- cl i ent  r el at i onshi p. 80  Thi s 

f undament al  pr i nci pl e encour ages cl i ent s " t o seek l egal  

assi st ance and t o communi cat e f ul l y  and f r ankl y wi t h t he l awyer  

even as t o embar r assi ng or  l egal l y damagi ng subj ect  mat t er . "   

SCR 20: 1. 6,  ABA Comment  2.   By pr ot ect i ng at t or ney- cl i ent  

conf i dent i al i t y ,  a cour t  mai nt ai ns publ i c conf i dence i n t he 

l egal  pr of essi on and pr ot ect s t he i nt egr i t y of  t he j udi c i al  

pr ocess. 81    

¶101 I f  at t or ney- cl i ent  conf i dent i al i t y  wer e t he onl y 

i nt er est  t o consi der  i n di squal i f i cat i on of  counsel ,  t her e woul d 

be no need f or  t he subst ant i al l y  r el at ed st andar d,  as 

conf i dent i al i t y  woul d be best  pr ot ect ed by a bl anket  r ul e 

pr ecl udi ng l awyer s f r om r epr esent at i ons adver se t o any f or mer  

c l i ent .   But ,  a bl anket  di squal i f i cat i on r ul e woul d 

unnecessar i l y  deny per sons t hei r  chosen counsel .    

¶102 I n Wi sconsi n,  a l i t i gant ' s r i ght  t o pr osecut e or  

def end a sui t  wi t h an " at t or ney of  t he sui t or ' s choi ce"  i s 

pr ot ect ed by t he st at e Const i t ut i on.   Ar t i c l e I ,  Sect i on 21( 2)  

                                                 
80 Meeks,  263 Wi s.  2d 794,  ¶33.  

81 Fr eeman v.  Chi cago Musi cal  I nst r .  Co. ,  689 F. 2d 715,  721 
( 7t h Ci r .  1982) .  
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of  t he Wi sconsi n Const i t ut i on st at es:  " I n any cour t  of  t hi s 

st at e,  any sui t or  may pr osecut e or  def end hi s sui t  ei t her  i n hi s  

own pr oper  per son or  by an at t or ney of  t he sui t or ' s choi ce"  

( emphasi s added) . 82   

                                                 
82 Fi ve st at es,  Al abama,  Geor gi a,  Mi chi gan,  Mi ssi ssi ppi ,  and 

Ut ah,  have compar abl e const i t ut i onal  guar ant ees t o counsel  i n 
c i v i l  pr oceedi ngs.   Onl y Wi sconsi n pr ovi des t hat  such counsel  
may be f r eel y sel ect ed by t he i ndi v i dual  r epr esent ed.   

Al abama Const i t ut i on Ar t .  I ,  § 10 ( 2010)  

Sec.  10.  Ri ght  t o pr osecut e c i v i l  cause.   That  no 
per son shal l  be bar r ed f r om pr osecut i ng or  def endi ng 
bef or e any t r i bunal  i n t hi s  s t at e,  by hi msel f  or  
counsel ,  any c i v i l  cause t o whi ch he i s a par t y 
( emphasi s added) .  

Geor gi a Const i t ut i on Ar t .  I ,  § I ,  ¶XI I  ( 2010)  

PARAGRAPH XI I .  Ri ght  t o t he cour t s 

No per son shal l  be depr i ved of  t he r i ght  t o pr osecut e 
or  def end,  ei t her  i n per son or  by an at t or ney,  t hat  
per son' s own cause i n any of  t he cour t s of  t hi s st at e 
( emphasi s added) .  

Mi chi gan Const i t ut i on Ar t .  I ,  § 13 ( 2010)  

§ 13.  Conduct  of  sui t s i n per son or  by counsel .   A 
sui t or  i n any cour t  of  t hi s st at e has t he r i ght  t o 
pr osecut e or  def end hi s sui t ,  ei t her  i n hi s own pr oper  
per son or  by an at t or ney ( emphasi s added) .  

Mi ssi ssi ppi  Const i t ut i on Ar t .  3,  § 25 ( 2010)  

§ 25.  Access t o cour t s.   No per son shal l  be debar r ed 
f r om pr osecut i ng or  def endi ng any ci v i l  cause f or  or  
agai nst  hi m or  her sel f ,  bef or e any t r i bunal  i n t he 
st at e,  by hi m or  her sel f ,  or  counsel ,  or  bot h 
( emphasi s added) .  

Ut ah Const i t ut i on Ar t .  I ,  § 11 ( 2010)  
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¶103 The st at e const i t ut i onal  r i ght  of  r epr esent at i on i n 

any cour t  " by an at t or ney of  t he sui t or ' s choi ce"  i s not ,  

however ,  absol ut e.    

¶104 For  exampl e,  i n Lor schet er  v.  Lor schet er ,  52 Wi s. 2d 

804,  808,  191 N. W.  200 ( 1971) ,  t he cour t  concl uded t hat  a par t y 

i n a def aul t  di vor ce pr oceedi ng was not  ent i t l ed t o subst i t ut e a 

new at t or ney on t he day of  t he hear i ng when she had not  compl i ed 

wi t h t he st at ut or y f r amewor k gover ni ng at t or ney subst i t ut i on i n 

pendi ng act i ons.   The r i ght  t o counsel  of  one' s choi ce may be 

deni ed when i t  undul y i nt er f er es wi t h t he admi ni st r at i on of  

j ust i ce.   I d.   

¶105 Si mi l ar l y,  a sui t or ' s choi ce of  counsel  i s  l i mi t ed by 

t he cour t ' s  l i censur e and bar  member shi p r equi r ement s. 83  The 

const i t ut i onal  r i ght  t o an at t or ney of  t he sui t or ' s choi ce i s 

t emper ed by t he r equi r ement  t hat  counsel  be l i censed i n 

Wi sconsi n.    

¶106 The Wi sconsi n Const i t ut i on gr ant s each per son a r i ght  

of  r epr esent at i on i n any cour t  " by an at t or ney of  t he sui t or ' s 

choi ce. "   Thi s const i t ut i onal  r i ght  i s  saf eguar ded when t he 

                                                                                                                                                             
§ 11.   [ Cour t s open —— Redr ess of  i nj ur i es. ]   Al l  
cour t s shal l  be open,  and ever y per son,  f or  an i nj ur y 
done t o hi m i n hi s per son,  pr oper t y or  r eput at i on,  
shal l  have r emedy by due cour se of  l aw,  whi ch shal l  be 
admi ni st er ed wi t hout  deni al  or  unnecessar y del ay;  and 
no per son shal l  be bar r ed f r om pr osecut i ng or  
def endi ng bef or e any t r i bunal  i n t hi s St at e,  by 
hi msel f  or  counsel ,  any c i v i l  cause t o whi ch he i s a 
par t y ( emphasi s added) .  

83 See SCR 10. 03( 4) .   
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cour t  pr ot ect s c l i ent s by mai nt ai ni ng hi gh et hi cal  st andar ds of  

at t or ney pr of essi onal  r esponsi bi l i t y .  

¶107 Cogni zant  of  t he i nt er est s t o be bal anced i n deci di ng 

di squal i f i cat i on mot i ons,  we t ur n t o t he f act or s t o be 

consi der ed i n det er mi ni ng whet her  an at t or ney' s cur r ent  

r epr esent at i on i s subst ant i al l y  r el at ed t o t he at t or ney' s pr i or  

r epr esent at i on.   

¶108 The assessment  of  whet her  t he f or mer  and cur r ent  

r epr esent at i ons ar e " subst ant i al l y  r el at ed"  i s case- speci f i c  and 

i nvol ves a pr ocess of  f act ual  r econst r uct i on.   I t  r equi r es a 

cour t  t o det er mi ne f i r st  t he l i kel i hood t hat  t he l awyer  was 

exposed t o conf i dent i al  i nf or mat i on based on t he mat t er  of  t he 

pr i or  r epr esent at i on.   Then t he cour t  must  assess t he l i kel i hood 

t hat  conf i dent i al  i nf or mat i on wi l l  be r el evant  i n t he cur r ent  

r epr esent at i on. 84  

¶109 I nci dent al  s i mi l ar i t i es bet ween t he pr i or  and cur r ent  

r epr esent at i ons do not  suppor t  di squal i f i cat i on. 85  Rel y i ng upon 

i nci dent al  s i mi l ar i t i es cr eat es a st andar d t hat  i s over l y br oad 

and i mpr oper l y i nf r i nges on t he r i ght s of  per sons t o obt ai n 

counsel  of  t hei r  choosi ng.   " [ T] he f act  t hat  a l awyer  has once 

ser ved a c l i ent  does not  pr ecl ude t he l awyer  f r om usi ng 

                                                 
84 Wol f r am,  supr a not e 65,  at  717.  

85 " [ R] epr esent at i on i n cases of  mer e posi t i onal  
conf l i c t  .  .  .  shoul d al most  never  be bar r ed i n t he ser i al  
cont ext . "   1 Hazar d & Hodes,  The Law of  Lawyer i ng:  A Handbook on 
t he Model  Rul es of  Pr of essi onal  Conduct ,  § 1. 9: 202 ( 2d ed.  
1996) .   
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gener al l y known i nf or mat i on about  t hat  c l i ent  when l at er  

r epr esent i ng anot her  c l i ent . " 86  

¶110 Fi nal l y,  we exami ne t he r emai ni ng cr i t er i on under  SCR 

20: 1. 9,  t hat  i s ,  whet her  t he cur r ent  r epr esent at i on i s 

mat er i al l y  adver se t o t he f or mer  c l i ent .   Whet her  an at t or ney' s  

cur r ent  r epr esent at i on i s mat er i al l y  adver se t o a f or mer  c l i ent  

i s  l i kewi se a f act - i nt ensi ve anal ysi s.  87   

¶111 The anal ysi s shoul d f ocus on whet her  t he cur r ent  

r epr esent at i on may cause t he f or mer  c l i ent  f i nanci al ,  l egal ,  or  

some ot her  i dent i f i abl e har m. 88  The cour t  must  det er mi ne " t he 

degr ee t o whi ch t he cur r ent  r epr esent at i on may act ual l y be 

har mf ul  t o t he f or mer  c l i ent . " 89    

C 

¶112 The ci r cui t  cour t  i n t he pr esent  case di d not  exami ne 

whet her  t he at t or ney' s cur r ent  r epr esent at i on was " subst ant i al l y  

r el at ed"  t o t he pr i or  r epr esent at i on or  was " mat er i al l y  adver se"  

                                                 
86 SCR 20: 1. 9,  ABA Comment  8.   See Vest r on I nc.  v.  Nat ' l  

Geogr aphi c Soc' y ,  750 F.  Supp.  586,  595 ( S. D. N. Y.  1990)  ( " [ I ] f  
i nsi ght  i nt o a f or mer  c l i ent ' s gener al  ' l i t i gat i on t hi nki ng'  
wer e t o const i t ut e ' r el evant  pr i v i l eged i nf or mat i on, '  t hen 
di squal i f i cat i on woul d be mandat ed i n v i r t ual l y ever y i nst ance 
of  successi ve r epr esent at i on.   That  c l ear l y i s not  t he 
l aw .  .  .  . " ) .   See al so Annot .  Model  Rul es of  Pr of .  Conduct ,  
Rul e 1. 9.  ( 2007) .   

87 See Rest at ement  ( Thi r d)  of  Law Gover ni ng Lawyer s,  § 132 
cmt .  e.  ( 2002)  ( di scussi ng " mat er i al l y  adver se" ) .  

88 See Si mpson Per f or mance Pr ods. ,  I nc.  v.  Rober t  W.  Hor n,  
P. C. ,  92 P. 3d 283,  288 ( Wyo.  2004)  ( c i t i ng ABA/ BNA Lawyer s '  
Manual  on Pr of essi onal  Conduct ,  § 51: 220 ( 2002) ) .  

89 Si mpson Per f or mance Pr ods. ,  92 P. 3d at  288.  
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t o t he f or mer  c l i ent .   I nst ead,  t he c i r cui t  cour t  r el i ed on an 

er r oneous st andar d,  whet her  an " appear ance of  i mpr opr i et y"  

r esul t ed f r om t he pl ai nt i f f s '  at t or ney' s communi cat i on wi t h 

Wayne Fost er  i n t he pr esent  l i t i gat i on.   

¶113 We concl ude t hat  t he c i r cui t  cour t  appl i ed an 

i ncor r ect  st andar d of  l aw i n di squal i f y i ng t he pl ai nt i f f s '  

at t or ney,  namel y di squal i f y i ng t he at t or ney on t he basi s of  t he 

" appear ance of  i mpr opr i et y. "   Gi ven t he pauci t y of  f act s i n t he 

r ecor d r el at i ng t o t he at t or ney' s pr i or  r epr esent at i on of  t he 

Fost er  Gr oup and Wayne Fost er ,  we ar e unabl e t o det er mi ne 

whet her  t he t wo r epr esent at i ons ar e subst ant i al l y  r el at ed such 

t hat  t he conf i dences of  t he Fost er  Gr oup and Wayne Fost er  ar e 

i mpl i cat ed i n t hi s per sonal  i nj ur y act i on or  whet her  t he cur r ent  

r epr esent at i on i s mat er i al l y  adver se t o t he f or mer  c l i ent .   

¶114 We cannot  det er mi ne f r om t he r ecor d bef or e us whet her  

t he c i r cui t  cour t ' s  or der  di squal i f y i ng t he pl ai nt i f f s '  at t or ney 

i s er r oneous when appl y i ng t he cor r ect  st andar d.   Accor di ngl y,  

we r ever se t he or der  of  t he c i r cui t  cour t  di squal i f y i ng t he 

pl ai nt i f f s '  at t or ney and r emand t he mat t er  t o t he c i r cui t  cour t  

f or  such f ur t her  pr oceedi ngs as t he c i r cui t  cour t  det er mi nes ar e 

appr opr i at e t o r esol ve t he quest i on pr esent ed.   

By the Court.—The or der  of  t he c i r cui t  cour t  i s r ever sed 

and t he cause i s r emanded.  
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¶115 DAVI D T.  PROSSER,  J.    (concurring).  The 

cer t i f i cat i on f r om t he cour t  of  appeal s asked t hi s cour t  t o 

r esol ve a speci f i c  quest i on of  st andi ng:   

Does a non- cl i ent  par t y ( Bi shop' s Gr ove)  have st andi ng 
t o move f or  t he di squal i f i cat i on of  t he opposi ng 
par t y ' s at t or ney based on t hat  at t or ney' s pr i or  
r epr esent at i on of  a non- par t y ( t he Fost er  Gr oup and 
Wayne Fost er ) ? 

¶116 The l ead opi ni on concl udes t hat  Bi shop' s Gr ove has 

st andi ng i n t hi s case,  and i n t hi s I  concur .  

¶117 I n r eachi ng t hi s r esul t ,  however ,  t he l ead opi ni on 

engages i n a l engt hy r evi ew of  Wi sconsi n cases and pr oduces,  i n 

ef f ect ,  a r est at ement  of  t he l aw.   I t  i s  t hi s  r est at ement  of  

Wi sconsi n l aw on st andi ng t hat  t r i gger s t wo concur r ences and 

some angst .  

¶118 To t he ext ent  t hat  t he l ead opi ni on at t empt s t o br i ng 

or der  out  of  chaos i n our  l aw on st andi ng,  i t  ser ves a 

const r uct i ve pur pose.   We al l  benef i t  when t he cour t  pr ovi des a 

c l ear  r est at ement  of  t he l aw.   However ,  i f  t he r est at ement  

changes t he l aw whi l e pur por t i ng s i mpl y t o c l ar i f y i t ,  i t  goes 

beyond t he f act s,  ef f ect s a r esul t  t hat  was nei t her  r equest ed 

nor  br i ef ed by t he par t i es,  and cr eat es conf usi on among t he 

bench and bar .  

¶119 My concer n may be summar i zed as f ol l ows.   " Any 

par t i cul ar  st andi ng r egi me can f al l  on a spect r um f r om 

r est r i ct i ve,  wher e pot ent i al l y  no one can chal l enge cer t ai n 

wr ongs,  t o per mi ssi ve,  wher e al most  anyone can sue. "   Eugene 

Kont or ovi ch,  What  St andi ng i s Good For ,  93 Va.  L.  Rev.  1663,  

1668 ( Nov.  2007) .   A good f ai t h ef f or t  t o hel p t he bar  i dent i f y 
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wher e Wi sconsi n l aw i s on t hi s " spect r um"  i s hel pf ul .   

Conver sel y,  an ef f or t  t o move Wi sconsi n' s posi t i on on t he 

" spect r um"  f r om one pl ace t o anot her  i s not  hel pf ul  unl ess t her e 

i s a f ul l  appr eci at i on of  what  i s bei ng done——and has maj or i t y 

suppor t .  

¶120 When t he l ead opi ni on r el i es on new and di f f er ent  

t er ms and empl oys a di f f er ent  anal ysi s,  i t  per mi t s an i nf er ence 

t hat  t he l aw i s bei ng changed.   I n my vi ew,  t he maj or i t y of  t he 

cour t  does not  f avor  changi ng t he l aw.  

¶121 The st at ement  i n t he l ead opi ni on t hat  " [ s] t andi ng i n 

Wi sconsi n i s not  t o be const r ued nar r owl y or  r est r i ct i vel y,  but  

r at her  shoul d be const r ued l i ber al l y, "  l ead op. ,  ¶38,  has ampl e 

r het or i cal  suppor t  i n our  cases.   Never t hel ess,  Wi sconsi n case 

l aw does not  suppor t  t he pr oposi t i on t hat  st andi ng i s such a l ow 

hur dl e t hat  " al most  anyone can sue. "    

¶122 The l ead opi ni on r eads:  

Upon car ef ul  anal ysi s of  t he case l aw,  i t  i s  c l ear  
t hat  t he essence of  t he det er mi nat i on of  st andi ng i s:  
( 1)  whet her  t he par t y whose st andi ng i s chal l enged has 
a per sonal  i nt er est  i n t he cont r over sy ( somet i mes 
r ef er r ed t o .  .  .  as a " per sonal  st ake"  i n t he 
cont r over sy) ;  ( 2)  whet her  t he i nt er est  of  t he par t y 
whose st andi ng i s chal l enged wi l l  be i nj ur ed,  t hat  i s ,  
adver sel y af f ect ed;  and ( 3)  whet her  j udi c i al  pol i cy 
cal l s f or  pr ot ect i ng t he i nt er est  of  t he par t y whose 
st andi ng has been chal l enged.  

Lead op. ,  ¶5;  see al so l ead op. ,  ¶40.  

¶123 For  t he most  par t ,  t he l ead opi ni on subst i t ut es t he 

phr ase " per sonal  i nt er est "  f or  " per sonal  st ake. "   See i d.   So 

l ong as t hese phr ases mean t he same t hi ng,  t her e shoul d be no 

compl ai nt .   I f ,  however ,  t he phr ase " per sonal  i nt er est "  means 

somet hi ng l ess t han " per sonal  st ake, "  I  do not  subscr i be t o i t .      
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¶124 " A per son has st andi ng t o seek j udi c i al  r evi ew when 

t hat  per son has a per sonal  st ake i n t he out come and i s di r ect l y 

af f ect ed by t he i ssues i n cont r over sy. "   Schi l l  v .  Wi s.  Rapi ds 

Sch.  Di st . ,  2010 WI  86,  ¶38,  327 Wi s.  2d 572,  786 N. W. 2d 177 

( emphasi s added) .   A per son has a per sonal  st ake i n t he out come 

when a per son has suf f er ed an act ual  i nj ur y t o a l egal l y 

pr ot ect ed i nt er est ,  McConkey v.  Van Hol l en,  2010 WI  57,  ¶15,  326 

Wi s.  2d 1,  783 N. W. 2d 855 ( c i t i ng St at e ex r el .  Fi r st  Nat ' l  Bank 

v.  M&I  Peopl es Bank,  95 Wi s.  2d 303,  308,  290 N. W. 2d 321 

( 1980) ) ,  or  i s  t hr eat ened wi t h such an i nj ur y,  Kr i er  v.  Vi l i one,  

2009 WI  45,  ¶20,  317 Wi s.  2d 288,  766 N. W. 2d 517 ( c i t i ng 

Chenequa Land Conser vancy,  I nc.  v.  Vi l l .  of  Har t l and,  2004 WI  

App 144,  ¶¶13- 16,  275 Wi s.  2d 533,  685 N. W. 2d 573) .  

¶125 The second pr ong l i s t ed by t he l ead opi ni on i s 

" i nj ur y, "  t hat  i s ,  " t he i nt er est  [ per sonal  st ake]  of  t he 

par t y .  .  .  i s  adver sel y af f ect ed. "   I  t ake " adver sel y af f ect ed"  

t o mean act ual  i nj ur y.    

¶126 The t hi r d pr ong of  t he l ead opi ni on i s " j udi c i al  

pol i cy. "   What  t hi s means i s not  ent i r el y c l ear ,  but  i t  may be 

i l l umi nat ed by consi der i ng t he di f f er ences bet ween st andi ng 

under  f eder al  l aw and st andi ng under  Wi sconsi n l aw.    

¶127 The Uni t ed St at es Supr eme Cour t  has descr i bed t he l aw 

of  st andi ng under  t he f eder al  Const i t ut i on as " a bl end of  

const i t ut i onal  r equi r ement s and pr udent i al  consi der at i ons. "   

Val l ey For ge Chr i st i an Col l ege v.  Amer i cans Uni t ed f or  

Separ at i on of  Chur ch and St at e,  I nc. ,  454 U. S.  464,  471 ( 1982) .   

Under  Ar t i c l e I I I  of  t he Const i t ut i on,  t he j udi c i al  power  of  t he 

f eder al  cour t s i s l i mi t ed t o t he r esol ut i on of  " cases"  and 
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" cont r over si es. "   I d.   Accor di ngl y,  st andi ng must  exi st  i n or der  

t o i nvoke t he j ur i sdi ct i on of  t he cour t .   Hor ne v.  Fl or es,  __ 

U. S.  __,  129 S.  Ct .  2579,  2592 ( 2009) .    

¶128 The Cour t  has expl ai ned t hat  t he r equi r ement  of  

" act ual  i nj ur y r edr essabl e by t he cour t  ser ves sever al  of  t he 

i mpl i c i t  pol i c i es embodi ed i n Ar t i c l e I I I . "   Val l ey For ge,  454 

U. S.  at  472 ( c i t at i ons and quot at i ons omi t t ed) .   These pol i c i es 

i ncl ude ensur i ng t hat  l egal  quest i ons ar e deci ded i n a " concr et e 

f act ual  cont ext  conduci ve t o a r eal i st i c appr eci at i on of  t he 

consequences"  of  t he cour t ' s  deci s i on.   I d.   Thi s concr et e 

f act ual  cont ext  al so al l ows t he cour t  t o make a deci s i on wi t hout  

wor r y i ng t hat  i t s deci s i on wi l l  have unf or eseen consequences i n 

cases pr esent i ng di f f er ent  f act s.   I d.    

¶129 Anot her  pol i cy under l y i ng f eder al  st andi ng doct r i ne i s 

a r espect  f or  t he aut onomy of  t he i ndi v i dual s who may be most  

di r ect l y af f ect ed by a j udi c i al  deci s i on,  by r ef usi ng t o al l ow 

cour t s t o be used as " a vehi c l e f or  t he v i ndi cat i on of  t he val ue 

i nt er est s of  concer ned byst ander s. "   Uni t ed St at es v.  SCRAP,  412 

U. S.  669,  687 ( 1973) .   By r equi r i ng l i t i gant s t o have a per sonal  

st ake i n t he out come,  f eder al  st andi ng doct r i ne assur es t hat  t he 

ar gument s pr esent ed wi l l  shar pen t he pr esent at i on of  i ssues and 

t hus be of  gr eat er  assi st ance t o t he cour t  i n maki ng i t s 

deci s i on.   Fl ast  v.  Cohen,  392 U. S.  83,  99 ( 1968) .  

¶130 As t he l ead opi ni on has not ed,  i n Wi sconsi n t he l aw of  

st andi ng does not  have a j ur i sdi ct i onal  component ,  but  i s  r at her  

a mat t er  of  " j udi c i al  pol i cy, "  l ead op. ,  ¶40 n. 18.   The 

di scussi on of  " j udi c i al  pol i cy"  i n our  pr ecedent  has t ended t o 

emphasi ze t he di f f er ence bet ween our  doct r i ne and t he f eder al ,  



No.   2009AP688. dt p 

5 
 

j ur i sdi ct i onal  doct r i ne,  i nst ead of  pr ovi di ng cl ear  anal ysi s of  

what  " j udi c i al  pol i cy"  i s.   I n my vi ew,  j udi c i al  pol i cy embodi es 

t he same pr udent i al  consi der at i ons di scussed by t he Supr eme 

Cour t  i n Val l ey For ge.      

¶131 Judi c i al  pol i cy i s not ,  and has not  been,  car t e 

bl anche f or  t he cour t s of  Wi sconsi n t o wei gh i n on i ssues 

whenever  t he r espect i ve member s of  t he bench f i nd i t  desi r abl e.   

Nor ,  i t  shoul d be not ed,  i s i t  an escape hat ch t hat  al l ows 

cour t s t o avoi d i ssues t hat  woul d be t r oubl i ng or  pol i t i cal l y 

i nconveni ent  t o deci de.   Whi l e t he quest i on of  st andi ng does 

r equi r e a case by case anal ysi s,  " j udi c i al  pol i cy"  shoul d not  

al l ow us t o cr eat e an ad hoc st andar d f or  ever y new case.  

¶132 Thi s cour t  has r ecent l y at t empt ed t o ar t i cul at e some 

of  t he pr udent i al  consi der at i ons t hat  under l i e our  st andi ng 

doct r i ne,  i n Kr i er  and McConkey.   

¶133 I n Kr i er ,  t he cour t  decl i ned t o ext end st andi ng t o 

pl ai nt i f f s whose ar gument s had no basi s i n Wi sconsi n or  

t r adi t i onal  cor por at e l aw.   Kr i er ,  317 Wi s.  2d 288,  ¶20.   The 

cour t  speci f i cal l y poi nt ed out  t hat  i f  i t  wer e t o f i nd st andi ng 

i n t hi s cont ext ,  " t her e woul d be no st oppi ng poi nt  t o 

l i abi l i t y . "   I d. ,  ¶23.   We di d not  f i nd i t  appr opr i at e t o open a 

" uni ver se of  ent i t i es or  peopl e"  who coul d pot ent i al l y  br i ng 

sui t  by r ecogni z i ng st andi ng.   I d. ,  ¶20.   

¶134 I n McConkey,  on t he ot her  hand,  t he cour t  r ecogni zed 

st andi ng because——among ot her  r easons——i f  t he case wer e 

di smi ssed on st andi ng gr ounds,  anot her  pl ai nt i f f  woul d br i ng an 

i dent i cal  sui t .   McConkey,  326 Wi s.  2d 1,  ¶¶17- 18.   Even t hough 

t he cour t  st at ed i t  was " t r oubl ed by t he br oad gener al  vot er  
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st andi ng ar t i cul at ed by t he c i r cui t  cour t , "  i t  f ound t hat  

j udi c i al  ef f i c i ency woul d best  be ser ved by al l owi ng t he case t o 

pr oceed.   I d. ,  ¶17.   The cour t  al so consi der ed many of  t he 

pr udent i al  consi der at i ons enumer at ed by t he Uni t ed St at es 

Supr eme Cour t ,  i ncl udi ng whet her  anot her  pl ai nt i f f  mi ght  ar gue 

t he case mor e zeal ousl y or  pr esent  mor e f ul l y t he i ssues 

i nvol ved.   I d. ,  ¶18.   

¶135 I n sum,  i t  shoul d be cl ear  t hat  t he t hi r d pr ong l i s t ed 

by t he l ead opi ni on i s not  a " cat ch- al l "  pr ovi s i on t hat  woul d 

al l ow cour t s t o act  as t hey see f i t .   I f  i t  i s  anal yzed as a 

separ at e el ement ,  i t  i s  mer el y a cont i nuat i on of  t he pr udent i al  

consi der at i ons t hi s cour t  has uphel d i n t he past .  

¶136 Wi t h t hese caveat s,  I  r espect f ul l y concur .  
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¶137 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   The l ead 

opi ni on concl udes t hat  t he def endant s have st andi ng t o obj ect  t o 

t he pl ai nt i f f s '  choi ce of  at t or ney i n t hi s s l i p and f al l  

negl i gence act i on.   The l ead opi ni on so concl udes based on a 

pot ent i al  wi t ness' s past  empl oyment  of  t he pl ai nt i f f s '  

at t or ney' s l aw f i r m f or  l and and condomi ni um devel opment  t hat  i s  

unr el at ed t o t he Bi shop' s Gr ove Condomi ni ums. 1  The i nt er est  t hat  

t he l ead opi ni on i dent i f i es i s t he at t or ney- cl i ent  conf i dences 

of  t he pot ent i al  wi t ness t hat  ar e pr ot ect ed by Supr eme Cour t  

Rul e ( SCR)  20: 1. 9. 2   

¶138 I  do not  j oi n t he l ead opi ni on f or  t hr ee r easons:   ( 1)  

i t  cr eat es and t hen appl i es a new t est  f or  st andi ng t hat  does 

not  r equi r e Bi shop' s Gr ove t o make a showi ng t hat  i t  has a 

l egal l y pr ot ect abl e i nt er est  i n t he Cr amer  l aw f i r m' s at t or ney-

cl i ent  r el at i onshi p wi t h a pot ent i al  wi t ness;  ( 2)  i t  empl oys ch.  

20 of  t he Supr eme Cour t  Rul es as a l egal  basi s upon whi ch t o 

conf er  st andi ng t o Bi shop' s Gr ove t o di squal i f y pl ai nt i f f s '  

at t or ney;  and ( 3)  whet her  def endant s have st andi ng t o chal l enge 

pl ai nt i f f s '  choi ce of  at t or ney based on a communi cat i on of  

Bi shop' s Gr ove' s conf i dent i al  i nf or mat i on cannot  be deci ded 

concl usi vel y on t he r ecor d bef or e us.   Accor di ngl y,  I  woul d 

r emand t o t he c i r cui t  cour t  t o hol d an evi dent i ar y hear i ng i n 

or der  t o per mi t  Bi shop' s Gr ove t o demonst r at e whet her  Wayne 

Fost er  i mpr oper l y t r ansmi t t ed Bi shop' s Gr ove' s conf i dent i al  

i nf or mat i on t o pl ai nt i f f s '  at t or ney.  

                                                 
1 Lead op. ,  ¶¶5- 8.  

2 I d. ,  ¶94.  
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I .   BACKGROUND 

¶139 The backgr ound under l y i ng t hi s appeal  i s  abl y set  out  

i n t he l ead opi ni on.   Ther ef or e,  I  r el at e onl y  what  i s necessar y 

t o under st and t hi s concur r ence.    

¶140 On Febr uar y 1,  2007,  Susan Fol ey- Ci ccant el l i  and her  

husband,  Mar k Ci ccant el l i ,  pur chased Uni t  175C i n t he Bi shop' s  

Gr ove Condomi ni ums,  I nc.  ( Bi shop' s Gr ove) .   On Febr uar y 6,  2007,  

Susan sl i pped and f el l  on i ce i n t he dr i veway of  Uni t  175C,  a 

common ar ea of  Bi shop' s Gr ove.   She sust ai ned ser i ous i nj ur i es 

t hat  have r equi r ed mul t i pl e sur ger i es.    

¶141 Susan and Mar k r et ai ned At t or ney Ti mot hy Andr i nga of  

t he l aw f i r m of  Cr amer ,  Mul t hauf  & Hammes,  LLP ( Cr amer  l aw f i r m)  

t o r epr esent  t hem i n r egar d t o Susan' s s l i p and f al l .   As par t  

of  hi s r epr esent at i on,  At t or ney Andr i nga cont act ed St at e Far m 

Fi r e & Casual t y Company' s ( St at e Far m) 3 adj ust er  about  hi s 

c l i ent s '  c l ai m.   When t he adj ust er  r esponded t hat  Bi shop' s Gr ove 

was not  r esponsi bl e f or  i ce on t he dr i veway of  Susan' s 

condomi ni um,  At t or ney Andr i nga cont act ed Wayne Fost er .   The 

Fost er  Gr oup,  Lt d. ,  Wayne Fost er ' s agency,  manages Bi shop' s 

Gr ove.   At t or ney Andr i nga asked Fost er  t o expl ai n t o t he 

adj ust er  wher e t he common ar eas of  Bi shop' s Gr ove ar e and t hat  

Bi shop' s Gr ove i s r esponsi bl e f or  mai nt ai ni ng common ar eas.    

¶142 At t or ney Andr i nga was f ami l i ar  wi t h Fost er  because 

At t or ney Pet er  Pl aushi nes of  t he Cr amer  l aw f i r m had r epr esent ed 

Fost er  and The Fost er  Gr oup i n l and and condomi ni um devel opment  

unr el at ed t o Bi shop' s Gr ove.   The l aw f i r m of  Rei nhar t  Boer ner  

                                                 
3 St at e Far m i s Bi shop' s Gr ove' s i nsur er .  
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Van Deur en S. C.  ( Rei nhar t  l aw f i r m)  r epr esent ed Wayne Fost er  and 

The Fost er  Gr oup i n r egar d t o t he devel opment  and management  of  

Bi shop' s Gr ove.    

¶143 No set t l ement  was r eached wi t h St at e Far m.   Ther ef or e,  

on May 7,  2008,  At t or ney Andr i nga f i l ed sui t  agai nst  Bi shop' s 

Gr ove and St at e Far m.   He al l eged t hat  Susan' s i nj ur i es wer e 

caused by Bi shop' s Gr ove' s negl i gent  mai nt enance of  t he common 

ar ea wher e Susan f el l .    

¶144 On Januar y 26,  2009,  Bi shop' s Gr ove moved t o 

di squal i f y At t or ney Andr i nga f r om r epr esent i ng Susan and Mar k.   

The mot i on al l eged t hat  Fost er  was t he excl usi ve agent  f or  

managi ng Bi shop' s Gr ove and t hat  Fost er  had a " l ong st andi ng 

at t or ney/ cl i ent  r el at i onshi p wi t h t he Cr amer  l aw f i r m. "   The 

mot i on f ur t her  al l eged t hat  " The Cr amer  f i r m coul d have obt ai ned 

f act s,  i nf or mat i on or  knowl edge t o use agai nst  Fost er  i n t hi s 

case r egar di ng knowl edge of  condomi ni um document s,  t hei r  

i nt er pr et at i on and cont i nui ng dut i es under  pr oper t y management . "   

And f i nal l y,  t he mot i on al l eged,  " To est abl i sh l i abi l i t y  agai nst  

Bi shop' s Gr ove i t  i s  l i kel y Cr amer  wi l l  need t o pr ove t hat  t hei r  

f or mer  c l i ent  di d somet hi ng wr ong as i t  per t ai ned t o dut i es and 

obl i gat i ons under  t he condomi ni um document s v i s- à- vi s t he 

pl ai nt i f f  or  f ai l ed i n t hei r  dut i es of  pr oper t y management  t hus 

pl aci ng Cr amer  i n an adver se posi t i on as t o a f or mer  c l i ent . "    

¶145 Fost er  submi t t ed an af f i davi t  i n whi ch he aver r ed 

At t or ney Pl aushi nes has r epr esent ed Fost er  and The Fost er  Gr oup 

" f or  a var i et y of  busi ness mat t er s. "   Fost er  ment i ons At t or ney 

Pl aushi nes'  r epr esent at i on of  The Fost er  Gr oup i n " Ruf f ' s 
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Pr eser ve, "  " Wat er ' s Edge"  and " I s l and Vi ew. "   Fost er  does not  

aver  any connect i on bet ween At t or ney Pl aushi nes and Bi shop' s 

Gr ove,  nor  does he aver  t hat  At t or ney Andr i nga r ecei ved 

conf i dent i al  i nf or mat i on about  Bi shop' s Gr ove i n r egar d t o t he 

management  agr eement  of  Bi shop' s Gr ove,  t hi s pendi ng l awsui t  or  

any ot her  mat t er .    

¶146 At t or ney Andr i nga submi t t ed an af f i davi t  expl ai ni ng 

t hat  hi s f i r m had r un a conf l i c t  of  i nt er est  check on Bi shop' s  

Gr ove bef or e agr eei ng t o r epr esent  Susan and Mar k i n t hi s s l i p 

and f al l  act i on.   He f ound t hat  t he Cr amer  l aw f i r m had never  

r epr esent ed Bi shop' s Gr ove,  nor  has i t  had any i nvol vement  i n 

t he cr eat i on or  devel opment  of  Bi shop' s Gr ove.    

¶147 At t or ney Andr i nga at t ached a cer t i f i ed copy of  t he 

Ar t i c l es of  I ncor por at i on of  Bi shop' s Gr ove t o hi s af f i davi t .   

That  document  shows t hat  t he Rei nhar t  l aw f i r m pr epar ed t he 

condomi ni um document .  

I I .   DI SCUSSI ON 

¶148 The l ead opi ni on concl udes t hat  Bi shop' s Gr ove has 

st andi ng t o obj ect  t o At t or ney Andr i nga' s r epr esent at i on of  

Susan and Mar k because of  conf i dences of  Fost er  devel oped 

t hr ough past  r epr esent at i ons of  hi m and The Fost er  Gr oup by t he 

Cr amer  l aw f i r m. 4  I t  c i t es SCR 20: 1. 9 as t he cont ext  i n whi ch 

Bi shop' s Gr ove' s mot i on t o di squal i f y At t or ney Andr i nga i s t o be 

deci ded. 5   

                                                 
4 I d. ,  ¶8.    

5 I d. ,  ¶11.  
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¶149 The l ead opi ni on er r s i n i t s di scussi on of  Bi shop' s 

Gr ove' s st andi ng when i t  cr eat es and t hen appl i es a new st andi ng 

anal ysi s6 and ar r i ves at  concl usi ons t hat  ar e unsuppor t ed by 

f act s i n t he af f i davi t s of  r ecor d. 7  

A.   St andar d of  Revi ew 

¶150 We det er mi ne whet her  a pet i t i oner  has st andi ng t o 

pr oceed as a quest i on of  l aw t hat  i s subj ect  t o our  i ndependent  

                                                 
6 The l ead opi ni on concl udes t hat  " a non- cl i ent  par t y has 

st andi ng t o move f or  di squal i f i cat i on of  opposi ng counsel ,  when 
t he pr i or  r epr esent at i on i s so connect ed wi t h t he cur r ent  
l i t i gat i on t hat  t he pr i or  r epr esent at i on i s l i kel y t o af f ect  t he 
j ust  and l awf ul  det er mi nat i on of  t he non- cl i ent  par t y ' s 
posi t i on. "   I d. ,  ¶71.  

Af t er  di scar di ng Wi sconsi n' s l ong- t er m st andi ng anal ysi s 
wi t hout  acknowl edgi ng t hat  i t  i s changi ng t he t est  f or  st andi ng,  
t he l ead opi ni on t hen accor ds Bi shop' s Gr ove' s st andi ng.   The 
l ead opi ni on does so on t he gr ound t hat  t he at t or ney' s 
r epr esent at i on may be a br each of  t he f or mer  c l i ent ' s r i ght  t o 
conf i dent i al i t y  i nasmuch as t he def endant  has shown t hat  t he 
at t or ney' s " pr i or  r epr esent at i on i s so connect ed wi t h t he 
cur r ent  l i t i gat i on t hat  t he pr i or  r epr esent at i on i s l i kel y t o 
af f ect  t he j ust  and l awf ul  det er mi nat i on of  t he non- cl i ent  
par t y ' s posi t i on. "   I d. ,  ¶7.   As I  expl ai n bel ow,  t hi s anal ysi s 
omi t s t he r equi r ement  t hat  t he pet i t i oner  pr ove a l egal l y 
pr ot ect ed i nt er est  t hat  i s  per sonal  t o t he pet i t i oner ,  whi ch i s  
one par t  of  t he t wo- par t  t est  f or  st andi ng.  Fox v.  DHSS,  112 
Wi s.  2d 514,  529,  334 N. W. 2d 532 ( 1983) .  

7 The l ead opi ni on r el at es,  " The Fost er  Gr oup' s and Wayne 
Fost er ' s conduct  as manager  connect s t he cur r ent  l i t i gat i on wi t h 
counsel ' s pr i or  r epr esent at i on of  Wayne Fost er  and t he Fost er  
Gr oup. "   Lead op. ,  ¶75.   However ,  t her e i s no st at ement  of  
undi sput ed f act  i n any af f i davi t  t hat  suppor t s t he concl usi on 
t hat  t he Cr amer  l aw f i r m' s past  r epr esent at i on of  Fost er  and The 
Fost er  Gr oup i s connect ed wi t h t he cur r ent  l i t i gat i on.   To t he 
cont r ar y,  al l  af f i ant s who comment ed on whet her  t her e was a 
connect i on bet ween past  r epr esent at i on of  Fost er  or  The Fost er  
Gr oup and Bi shop' s Gr ove di d not  aver  t hat  t he Cr amer  l aw f i r m' s  
r epr esent at i on of  Fost er  and The Fost er  Gr oup had anyt hi ng t o do 
wi t h Bi shop' s Gr ove.    
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r evi ew.   Met r o.  Bui l der s Ass' n of  Gr eat er  Mi l waukee v.  Vi l l .  of  

Ger mant own,  2005 WI  App 103,  ¶12,  282 Wi s.  2d 458,  698 N. W. 2d 

301.    

B.   St andi ng Pr i nci pl es 

¶151 Quest i ons of  st andi ng ar e not  new t o Wi sconsi n cour t s.   

Wel l  r easoned opi ni ons have r ecent l y and r epeat edl y expl ai ned 

t hat  a st andi ng anal ysi s has t wo par t s.   Kr i er  v.  Vi l i one,  2009 

WI  45,  ¶20,  317 Wi s.  2d 288,  766 N. W. 2d 517;  Fox v.  DHSS,  112 

Wi s.  2d 514,  524- 25,  334 N. W. 2d 532 ( 1983) ;  Wi s. ' s Envt l .  

Decade,  I nc.  v.  Publ i c Ser v.  Comm' n of  Wi s. ,  69 Wi s.  2d 1,  9- 10,  

230 N. W. 2d 243 ( 1975) . 8   

¶152 I n Fox,  an of t en c i t ed case,  we expl ai ned t hat  

st andi ng t o pr oceed r equi r es t he pet i t i oner  t o pr ove t hat :   ( 1)  

he has some " t hr eat ened or  act ual  i nj ur y r esul t i ng f r om t he 

put at i vel y i l l egal  act i on" ;  and ( 2)  t he i nj ur y  or  t hr eat ened 

                                                 
8 The same t wo- par t  t est  f or  st andi ng empl oyed her ei n has 

been r epeat edl y r ecogni zed by Wi sconsi n cour t s.   See Met r o.  
Bui l der s Ass' n of  Gr eat er  Mi l waukee v.  Vi l l .  of  Ger mant own,  2005 
WI  App 103,  ¶13,  282 Wi s.  2d 458,  698 N. W. 2d 301 ( not i ng t hat  
t he Wi sconsi n st andi ng anal ysi s has t wo par t s,  " f i r st ,  whet her  
t he chal l enged act i on caused di r ect  i nj ur y t o t he pet i t i oner ' s  
i nt er est  and second,  whet her  t he i nt er est  af f ect ed was one 
r ecogni zed by l aw" ) ;  El l er  Medi a,  I nc.  v.  Di v.  of  Hear i ngs & 
Appeal s,  2001 WI  App 269,  ¶7,  249 Wi s.  2d 198,  637 N. W. 2d 96 
( r ecogni z i ng and appl y i ng t he above t wo- par t  t est  f or  st andi ng) ;  
MCI  Tel ecomms.  Cor p.  v.  Publ i c Ser v.  Comm' n of  Wi s. ,  164 Wi s.  2d 
489,  494- 95,  476 N. W. 2d 575 ( Ct .  App.  1991)  ( appl y i ng t he t wo-
par t  st andi ng t est  and concl udi ng t hat  MCI  di d not  pr ove a 
l egal l y pr ot ect abl e i nt er est ) ;  Town of  Del avan v.  Ci t y of  
Del avan,  160 Wi s.  2d 403,  410- 11,  466 N. W. 2d 227 ( Ct .  App.  1991)  
( r ecogni z i ng Wi sconsi n' s t wo- par t  t est  f or  st andi ng) ;  Mendonca 
v.  DNR,  126 Wi s.  2d 207,  209,  376 N. W. 2d 73 ( Ct .  App.  1985)  
( empl oyi ng t he same t wo- par t  t est  f or  st andi ng set  out  i n t hi s 
concur r ence) .  
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i nj ur y i s t o hi s l egal l y pr ot ect abl e i nt er est ,  i . e. ,  an i nt er est  

of  t he pet i t i oner  t hat  i s  r ecogni zed by l aw.   Fox,  112 Wi s.  2d 

at  524- 25 ( quot ed ci t at i on omi t t ed) .   

¶153 I n Fox,  Di st r i ct  At t or ney E.  Mi chael  McCann and ot her  

pet i t i oner s obj ect ed t o t he pr oposed l ocat i on of  a pr i son,  

cont endi ng t he pr oposed l ocat i on was t oo r emot e,  t her eby havi ng 

t he pot ent i al  t o cause adver se psychol ogi cal  ef f ect s on t he 

i nmat es who woul d be f ar  r emoved f r om t hei r  f ami l i es.   I d.  at  

526- 27.   I n or der  t o suppor t  t hei r  ef f or t s t o st op t he bui l di ng 

of  t he pr i son at  t he pr oposed l ocat i on,  t he pet i t i oner s asser t ed 

t hat  t he Fi nal  Envi r onment al  I mpact  St at ement  ( FEI S)  f ai l ed t o 

compl y wi t h t he st at ut or y r equi r ement s of  Wi sconsi n' s 

Envi r onment al  Pol i cy Act  ( WEPA) .   I d.  at  517.   I n t he cour se of  

t he l i t i gat i on,  pet i t i oner s '  st andi ng t o chal l enge t he FEI S was 

r ai sed.   I d.  at  523.   

¶154 We di scussed t he t wo par t s of  a st andi ng anal ysi s t hat  

ar e r equi r ed i n or der  t o have st andi ng t o pr oceed under  

Wi sconsi n l aw.   We expl ai ned t hat  t he act ual  or  t hr eat ened 

i nj ur y r esul t i ng f r om t he compl ai ned of  act i on need not  be 

l ar ge.   I d.  at  524.   However ,  an " [ a] bst r act  i nj ur y i s not  

enough.   The pl ai nt i f f  must  show t hat  he has sust ai ned or  i s 

i mmedi at el y i n danger  of  sust ai ni ng some di r ect  i nj ur y. "   I d.  at  

525 ( quot i ng Ci t y of  Los Angel es v.  Lyons,  461 U. S.  95,  101- 02 

( 1983)  ( i nt er nal  quot at i on mar ks omi t t ed) ) .   Af t er  a t hor ough 

di scussi on,  we concl uded t hat  t he pet i t i oner s l acked st andi ng 

based on t he f i r st  par t  of  t he st andi ng t est ,  i . e. ,  pet i t i oner s 

had not  set  out  a di r ect  i nj ur y or  t he t hr eat  of  such an i nj ur y 
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t hat  i s  per sonal  t o t hem and was caused by t he pr oposed l ocat i on 

of  t he pr i son.   I d.  at  529.  

¶155 We al so concl uded t hat  t he pet i t i oner s had f ai l ed t o 

show t hat  any cl ai med i nj ur y i s t o a " l egal l y pr ot ect ed 

i nt er est "  of  t he pet i t i oner s.   I d.  at  529.   The pet i t i oner s had 

r ai sed t he WEPA as t he l egal  pr ot ect i on f or  t he i nt er est  t hey 

asser t ed.   However ,  we concl uded t hat  WEPA pr ovi ded no l egal  

pr ot ect i on f or  t hei r  asser t ed i nt er est ,  i n par t  because " WEPA 

does not  cr eat e a publ i c t r ust  i n t he envi r onment  such t hat  any 

ci t i zen of  t hi s St at e may br i ng sui t  t o quest i on compl i ance wi t h 

i t s pr ovi s i ons. "   I d.  at  531.    

¶156 We agai n exami ned t he t wo par t s of  t he st andi ng t est  

i n Ci t y of  Madi son v.  Town of  Fi t chbur g,  112 Wi s.  2d 224,  332 

N. W. 2d 782 ( 1983) .   Ther e,  t he Ci t y of  Madi son and Russel l  

Muel l er ,  a f or mer  r esi dent  of  Fi t chbur g,  obj ect ed t o Fi t chbur g' s  

i ncor por at i on r esol ut i on.   I d.  at  227.   The Ci t y of  Madi son 

expl ai ned t hat  t he i ncor por at i on of  Fi t chbur g woul d ext i ngui sh 

Madi son' s ext r at er r i t or i al  zoni ng and pl at  appr oval  j ur i sdi ct i on 

i n Fi t chbur g,  whi ch i nt er est s wer e cr eat ed by and conf er r ed on 

Madi son by st at ut e.   I d.  at  231.   We concl uded t hat  t hese 

f act ual  al l egat i ons wer e suf f i c i ent  t o al l ege t hat  Madi son had a 

t hr eat ened di r ect  i nj ur y t o an i nt er est  t hat  was l egal l y  

pr ot ect ed because t he i nt er est  was gr ant ed i n t he 

ext r at er r i t or i al  zoni ng and pl at  appr oval  st at ut es.   I d.  at  231-
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32. 9  Accor di ngl y,  we concl uded t hat  Madi son had st andi ng t o 

pr oceed.  

¶157 The l ead opi ni on set s out  a t est  f or  " al l  t he cases 

.  .  .  r egar dl ess of  t he nat ur e of  t he case"  as f ol l ows:   " ( 1)  

whet her  t he par t y whose st andi ng i s chal l enged has a per sonal  

i nt er est  i n t he cont r over sy .  .  . ;  ( 2)  whet her  t he i nt er est  of  

t he par t y whose st andi ng i s chal l enged wi l l  be i nj ur ed,  t hat  i s  

adver sel y af f ect ed;  and ( 3)  whet her  j udi c i al  pol i cy cal l s f or  

pr ot ect i ng t he i nt er est  of  t he par t y whose st andi ng i s 

chal l enged. " 10   

¶158 Whi l e I  agr ee wi t h t he l ead opi ni on t hat  t he t est  f or  

st andi ng has not  al ways been st at ed wi t h absol ut e c l ar i t y,  I  

par t  company wi t h t he l ead opi ni on' s el i mi nat i on of  t he 

r equi r ement  t hat  t he pet i t i oner  must  show i t  has a " l egal l y 

pr ot ect abl e i nt er est "  t hat  i s  bei ng har med.   Removal  of  t he 

" l egal l y pr ot ect abl e i nt er est "  det er mi nat i on f r om t he 

t r adi t i onal  Wi sconsi n st andi ng t est  and r epl aci ng i t  wi t h 

" whet her  j udi c i al  pol i cy cal l s f or  pr ot ect i ng t he i nt er est  of  

t he par t y whose st andi ng i s chal l enged"  changes a di scer nabl e 

l egal  st andar d t o no st andar d at  al l .   Ther eaf t er ,  t he 

det er mi nat i on of  st andi ng wi l l  be dr i ven by whet her  a cour t  

t hi nks t hat  " j udi c i al  pol i cy"  war r ant s st andi ng,  what ever  t hat  

means.    

                                                 
9 We concl uded t hat  Muel l er  l ost  hi s pot ent i al  f or  st andi ng 

when he moved out  of  Fi t chbur g;  t her ef or e,  we di d not  anal yze 
t he st andi ng quest i on as t o hi m.   Ci t y of  Madi son v.  Town of  
Fi t chbur g,  112 Wi s.  2d 224,  232,  332 N. W. 2d 782 ( 1983) .    

10 Lead op. ,  ¶40.    
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¶159 Fur t her mor e,  r emovi ng t he r equi r ement  t o show a 

l egal l y pr ot ect abl e i nt er est  i n decl ar at or y j udgment  act i ons 

wi l l  be a ver y s i gni f i cant  change i n Wi sconsi n' s  st andi ng r ul es 

and cause unnecessar y conf usi on.   Long ago i n Loy v.  Bunder son,  

107 Wi s.  2d 400,  320 N. W. 2d 175 ( 1982) ,  we expl ai ned a f our - par t  

t est  f or  decl ar at or y j udgment  t hat  i s  cur r ent l y empl oyed.   The 

t est  pr ovi des t hat  i n or der  t o pr oceed t o decl ar at or y j udgment ,  

t he f ol l owi ng must  be pr esent :    

( 1)  A cont r over sy i n whi ch a c l ai m of  r i ght  i s  
asser t ed agai nst  one who has an i nt er est  i n cont est i ng 
i t .   

( 2)  The cont r over sy must  be bet ween per sons 
whose i nt er est s ar e adver se.    

( 3)  The par t y seeki ng decl ar at or y r el i ef  must  
have a l egal  i nt er est  i n t he cont r over sy——t hat  i s t o 
say,  a l egal l y pr ot ect i bl e i nt er est .    

( 4)  The i ssue i nvol ved i n t he cont r over sy must  
be r i pe f or  j udi c i al  det er mi nat i on.  

Chenequa Land Conser vancy,  I nc.  v.  Vi l l .  of  Har t l and,  2004 WI  

App 144,  ¶11,  275 Wi s.  2d 533,  685 N. W. 2d 573 ( c i t i ng Loy,  107 

Wi s.  2d at  410) .   Ther e i s no benef i t  t o maki ng such a change i n 

l ong st andi ng l aw.  

¶160 The l ead opi ni on al so asser t s t hat  t her e has been no 

r equi r ement  t o show a l egal l y pr ot ect abl e i nt er est  out s i de of  a 

c l ai m based on const i t ut i onal  pr ovi s i on,  st at ut e,  admi ni st r at i ve 

r ul e or  decl ar at or y j udgment . 11  Those ar e f or mi dabl e cat egor i es 

of  cases t hat  t he l ead opi ni on wi l l  change.   Fur t her mor e,  we 

have r equi r ed a showi ng of  a l egal l y pr ot ect abl e i nt er est  when 

t he cl ai m was based on Wi sconsi n common l aw.   
                                                 

11 E. g. ,  i d. ,  ¶¶32,  45.  
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¶161 For  exampl e,  i n our  r ecent  di scussi on of  st andi ng i n 

Kr i er ,  we addr essed whet her  pl ai nt i f f s '  cont ent i on t hat  

cor por at e i dent i t i es shoul d be di sr egar ded t o per mi t  pl ai nt i f f s '  

common l aw cl ai m.   Kr i er ,  317 Wi s.  2d 288,  ¶34.   As we began our  

anal ysi s,  we emphasi zed t hat  i n or der  t o have st andi ng,  " t he 

pl ai nt i f f s must  show t hat  t hey suf f er ed or  wer e t hr eat ened wi t h 

an i nj ur y t o an i nt er est  t hat  i s  l egal l y pr ot ect abl e. "   I d. ,  ¶20 

( c i t i ng Chenequa,  275 Wi s.  2d 533,  ¶¶13- 16) .   We concl uded t hat  

t he pl ai nt i f f s had no l egal l y pr ot ect abl e i nt er est  i n a 

cor por at i on' s asset s when t hey wer e not  shar ehol der s of  t hat  

cor por at i on;  and t her ef or e,  t hey had no st andi ng t o pr oceed on 

t hei r  c l ai m.   I d. ,  ¶34 ( c i t i ng Rose v.  Schant z,  56 Wi s.  2d 222,  

229,  201 N. W. 2d 593 ( 1972) ) . 12  

C.   Bi shop' s Gr ove Cl ai m of  St andi ng 

¶162 Her e,  Bi shop' s Gr ove' s at t or ney aver r ed i n hi s 

af f i davi t  t hat  Bi shop' s Gr ove has st andi ng t o obj ect  t o At t or ney 

Andr i nga' s r epr esent at i on of  Susan and Mar k because a member  of  

At t or ney Andr i nga' s f i r m,  At t or ney Pl aushi nes,  r epr esent ed non-

par t i es,  Wayne Fost er  and The Fost er  Gr oup.   Consequent l y,  

Bi shop' s Gr ove' s at t or ney cl ai ms t hat  At t or ney Andr i nga woul d 

                                                 
12 Mut .  Ser v.  Cas.  I ns.  Co.  v.  Koeni gs,  110 Wi s.  2d 522,  

527,  329 N. W. 2d 157 ( 1983)  ( const r ui ng st andi ng t o appeal  based 
on an al l eged i nt er est  t hat  was l egal l y pr ot ect ed under  
cont r act ) ;  Sandr oni  v.  Waukesha Cnt y.  Bd.  of  Super vi sor s,  173 
Wi s.  2d 183,  189,  496 N. W. 2d 164 ( Ct .  App.  1992)  ( concl udi ng 
t hat  a subcont r act or  has no l egal l y pr ot ect abl e i nt er est  i n 
act ual l y per f or mi ng t he wor k f or  t he pr i me cont r act or  i f  t he 
pr i me cont r act or  i s awar ded t he cont r act ;  t her ef or e,  t he 
subcont r act or  has no i nj ur y and no st andi ng t o chal l enge t he 
awar d of  t he cont r act ) .  
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know t hat  Fost er  has gener al  knowl edge13 of  how t o i nt er pr et  

condomi ni um document s and pr oper t y management  agr eement s;  t hat  

Fost er  i s t he agent  of  Bi shop' s  Gr ove and pr obabl y wi l l  be a 

wi t ness at  t r i al ;  and t hat  pl ai nt i f f s may be r equi r ed t o pr ove 

Fost er ' s management  of  Bi shop' s Gr ove was def i c i ent  i n or der  t o 

pr evai l  on t hei r  c l ai m.    

¶163 Based on t hose al l egat i ons and appl y i ng wel l  

est abl i shed Wi sconsi n l aw t o Bi shop' s Gr ove' s st andi ng cl ai m,  i t  

becomes appar ent  t hat  Bi shop' s Gr ove does not  c l ear l y i dent i f y  

t he t wo component s necessar y f or  st andi ng:   ( 1)  a t hr eat ened or  

act ual  di r ect  i nj ur y t o Bi shop' s Gr ove and ( 2)  a l egal l y 

pr ot ect abl e i nt er est  of  Bi shop' s Gr ove t hat  i s subj ect  t o t he 

c l ai med i nj ur y.   

¶164 When a pet i t i oner  does not  c l ear l y ar t i cul at e t hose 

t wo component s,  i t  i s  di f f i cul t  t o eval uat e accur at el y whet her  

t he pet i t i oner  may suf f er  a di r ect  i nj ur y ,  wi t hout  f i r s t  

eval uat i ng whet her  t he i nt er est  t hat  t he pet i t i oner  asser t s i s  

l egal l y pr ot ect abl e f or  t he pet i t i oner .   See Fox,  112 Wi s.  2d at  

531.   I n eval uat i ng whet her  t he i nt er est  asser t ed i s a l egal l y 

pr ot ect abl e i nt er est  of  t he pet i t i oner  who i s asser t i ng i t ,  we 

exami ne whet her  t he asser t ed i nt er est  i s  r ecogni zed by l aw.   

Kr i er ,  317 Wi s.  2d 288,  ¶20.   I n det er mi ni ng whet her  t he 

asser t ed i nt er est  i s  r ecogni zed by l aw as a l egal l y pr ot ect abl e 

                                                 
13 Bi shop' s Gr ove' s al l egat i ons i n i t s mot i on do not  speci f y 

t hat  t hi s knowl edge i s speci f i c  t o some uni que f eat ur e of  
Bi shop' s Gr ove' s condomi ni um document s or  management  agr eement .   
Ther ef or e,  I  assume her ei n t hat  i t  i s  a gener al  l evel  of  
knowl edge.   
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i nt er est  of  t he pet i t i oner ,  i t  i s  hel pf ul  t o consi der  t he 

pur pose f or  whi ch t he asser t ed i nt er est  was est abl i shed and t he 

i nt ended benef i c i ar i es of  t he l aw t hat  est abl i shed t he cl ai med 

i nt er est .   Fox,  112 Wi s.  2d at  531.    

¶165 I n Kr i er ,  we r ecent l y caut i oned t hat  whi l e st andi ng i s 

t o be l i ber al l y const r ued,  t he c l ai m asser t ed must  be l egal l y  

r ecogni zabl e i n Wi sconsi n j ur i spr udence.   Kr i er ,  317 Wi s.  2d 

288,  ¶22.   We al so di scussed t he r equi r ement  t hat  a pet i t i oner  

seeki ng st andi ng must  pr ove t hat  i t  has a l egal l y pr ot ect abl e 

i nt er est  bef or e st andi ng may be conf er r ed i n Wast e Management  of  

Wi sconsi n,  I nc.  v.  DNR,  144 Wi s.  2d 499,  424 N. W. 2d 685 ( 1988) .   

Ther e,  Wast e Management  sought  t o pr event  t he devel opment  of  a 

l andf i l l ,  c l ai mi ng t hat  t he l andf i l l  woul d af f ect  Wast e 

Management ' s economi c i nt er est s.   I d.  at  505.   Whi l e we 

acknowl edged t hat  Wast e Management ' s economi c i nt er est s may be 

af f ect ed,  we concl uded t hat  Wi s.  St at .  § 144. 44( 2) ( nm)  ( 1983-

84) ,  on whi ch st at ut e Wast e Management  r el i ed t o show i t s 

i nt er est  was l egal l y pr ot ect ed,  di d not  pr ot ect  economi c 

i nt er est s.   I d.  at  508- 09.   Af t er  a t hor ough di scussi on of  al l  

Wast e Management ' s ar gument s,  we concl uded t hat  Wast e Management  

di d not  have st andi ng t o chal l enge t he l andf i l l  because t he 

i nt er est  t o whi ch i t  c l ai med i nj ur y was not  a l egal l y pr ot ect ed 

i nt er est .   I d.  at  513.    

¶166 I n i t s br i ef ,  Bi shop' s Gr ove asser t s t hat  SCR 20: 1. 9 

est abl i shes l egal  pr ot ect i on f or  Bi shop' s Gr ove' s i nt er est  i n 

at t or ney- cl i ent  conf i dences of  f or mer  c l i ent s.   However ,  

Bi shop' s Gr ove has not  al l eged i t  i s  or  was a c l i ent  of  t he 



No.   2009AP688. pdr  

 

14 
 

Cr amer  l aw f i r m.   I nst ead,  i t  r ai ses Fost er  and The Fost er  

Gr oup' s past  at t or ney- cl i ent  r el at i onshi p wi t h t he Cr amer  l aw 

f i r m,  wi t hout  any al l egat i on t hat  t he Cr amer  l aw f i r m has ever  

r epr esent ed Fost er  or  The Fost er  Gr oup i n r egar d t o Bi shop' s 

Gr ove.    

¶167 Bi shop' s Gr ove al l eges t hat  because Fost er  wi l l  be a 

wi t ness i n t he t r i al  of  t hi s case and t he pl ai nt i f f s may at t empt  

t o show Fost er ' s management  cont r i but ed t o Susan' s s l i p and 

f al l ,  Bi shop' s Gr ove has a l egal l y pr ot ect abl e i nt er est  i n 

assur i ng t hat  t he Cr amer  l aw f i r m does not  use i t s knowl edge of  

Fost er ' s gener al  f ami l i ar i t y wi t h condomi ni um cr eat i on and 

management  t o Bi shop' s Gr ove' s di sadvant age.    

¶168 Whi l e Bi shop' s Gr ove may have an i nt er est  i n assur i ng 

t hat  Fost er  has not  t r ansmi t t ed conf i dent i al  i nf or mat i on about  

Bi shop' s Gr ove t o At t or ney Andr i nga i f  i t  can al l ege f act s 

showi ng such i nf or mat i on,  Bi shop' s Gr ove has no l egal l y 

pr ot ect abl e i nt er est  t hat  ar i ses under  SCR ch.  20.   Al so,  i t  

cannot  be based on t he at t or ney- cl i ent  r el at i onshi p al l eged i n 

t he r ecor d bef or e us because t he at t or ney- cl i ent  r el at i onshi p 

asser t ed was not  Bi shop' s Gr ove' s at t or ney- cl i ent  r el at i onshi p.   

Mat hi as v.  Mat hi as,  188 Wi s.  2d 280,  283,  525 N. W. 2d 81 ( Ct .  

App.  1994) . 14   

                                                 
14 Ther e was no evi dent i ar y hear i ng on t he i ssue of  

st andi ng.   The r ecor d r el evant  t o Bi shop' s Gr ove' s mot i on t o 
di squal i f y At t or ney Andr i nga consi st s of  t he af f i davi t s of  Wayne 
Fost er ,  At t or ney Andr i nga,  At t or ney Pl aushi nes,  and At t or ney 
Schel l i nger  ( def endant s '  counsel ) .  
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¶169 To expl ai n f ur t her ,  Bi shop' s Gr ove r ai ses SCR 20: 1. 9 

di r ect i ves t hat  r el at e t o pr ot ect i ng conf i dences of  f or mer  

c l i ent s.   I n r el evant  par t ,  SCR 20: 1. 9 pr ovi des:  

( c)  A l awyer  .  .  .  whose pr esent  or  f or mer  f i r m 
has f or mer l y r epr esent ed a c l i ent  i n a mat t er  shal l  
not  t her eaf t er :  

( 1)  use i nf or mat i on r el at i ng t o t he 
r epr esent at i on t o t he di sadvant age of  t he f or mer  
c l i ent  except  as t hese r ul es woul d per mi t  or  r equi r e 
wi t h r espect  t o a c l i ent ,  or  when t he i nf or mat i on has 
become gener al l y known;  or  

( 2)  r eveal  i nf or mat i on r el at i ng t o t he 
r epr esent at i on except  as t hese r ul es woul d per mi t  or  
r equi r e wi t h r espect  t o a c l i ent .    

¶170 I n or der  t o pr evai l  on a mot i on t o di squal i f y an 

at t or ney based on t he t r ansmi ssi on of  conf i dent i al  i nf or mat i on 

dur i ng l egal  r epr esent at i on i n anot her  mat t er ,  t he pet i t i oner  

must  pr ove bot h par t s of  a t wo- par t  t est :   " ( 1)  t hat  an 

at t or ney- cl i ent  r el at i onshi p exi st ed bet ween t he at t or ney and 

t he f or mer  c l i ent ;  and ( 2)  t hat  t her e i s  a subst ant i al  

r el at i onshi p bet ween t he t wo r epr esent at i ons. "   Mat hi as,  188 

Wi s.  2d at  283.    

¶171 I n Mat hi as,  a husband at t empt ed t o di squal i f y t he f i r m 

t hat  was r epr esent i ng hi s wi f e i n t hei r  di vor ce because t hat  

f i r m had act ed as t he husband' s at t or ney f or  est at e pl anni ng.   

I d.  at  282.   Ther e was no di sput e t hat  an at t or ney- cl i ent  

r el at i onshi p had exi st ed bet ween t he husband and t he wi f e' s l aw 

f i r m.   Ther ef or e,  t her e was l i t t l e di scussi on about  t hi s par t  of  

t he t est ,  except  t o not e t hat  such pr oof  was r equi r ed i n or der  

f or  a pet i t i oner  t o di squal i f y  an at t or ney f r om a pendi ng 

pr oceedi ng based on past  l egal  r epr esent at i on.   I d.  at  283.    
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¶172 I t  i s  undi sput ed t hat  Bi shop' s Gr ove has never  been a 

c l i ent  of  t he Cr amer  l aw f i r m.   Ther ef or e,  Bi shop' s Gr ove has no 

at t or ney- cl i ent  r el at i onshi p wi t h t he Cr amer  l aw f i r m upon whi ch 

t o base i t s al l eged i nt er est  under  SCR 20: 1. 9 by whi ch Bi shop' s 

Gr ove at t empt s t o di squal i f y At t or ney Andr i nga.   I d.    

¶173 Mor eover ,  SCR 20: 1. 9 i s di r ect ed at  pr ot ect i ng t he 

conf i dences of  f or mer  c l i ent s and seeks t o pr event  conf l i c t s of  

i nt er est  wher ei n a l awyer  may use t he conf i dences of  a f or mer  

c l i ent  t o t he det r i ment  of  t hat  c l i ent  i n ser vi ce of  anot her  

c l i ent .   SCR ch.  20 Pr eambl e:   A Lawyer ' s Responsi bi l i t i es [ 8] .   

The Pr eambl e demonst r at es t hat  t he pur pose of  t he r ul es i s not  

t o pr ovi de r emedi es out si de t he r eal m of  pr of essi onal  

di sci pl i ne.   I d. ,  Scope [ 20] .   

¶174 As t he Pr eambl e st at es,  t he r ul es set  out  i n ch.  20 

" def i ne pr oper  conduct  f or  pur poses of  pr of essi onal  di sci pl i ne. "   

I d. ,  Scope [ 14] .   " Fai l ur e t o compl y wi t h an obl i gat i on or  

pr ohi bi t i on i mposed by a r ul e i s a basi s f or  i nvoki ng t he 

di sci pl i nar y pr ocess. "   I d. ,  Scope [ 19] .   However ,  even t he 

" v i ol at i on of  a r ul e does not  necessar i l y  war r ant  any ot her  

nondi sci pl i nar y r emedy,  such as di squal i f i cat i on of  a l awyer  i n 

pendi ng l i t i gat i on. "   I d. ,  Scope [ 20] .   Fur t her mor e,  " [ t ] he f act  

t hat  a r ul e i s a j ust  basi s f or  a l awyer ' s sel f - assessment ,  or  

f or  sanct i oni ng a l awyer  under  t he admi ni st r at i on of  a 

di sci pl i nar y aut hor i t y,  does not  i mpl y t hat  an ant agoni st  i n a 

col l at er al  pr oceedi ng or  t r ansact i on has st andi ng t o seek 

enf or cement  of  t he r ul e. "   I d.  ( emphasi s added) .   
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¶175 Her e,  Bi shop' s Gr ove asser t s t hat  i t  has st andi ng t o 

enf or ce i t s i nt er pr et at i on of  SCR 20: 1. 9 agai nst  At t or ney 

Andr i nga.   Bi shop' s Gr ove' s at t empt ed enf or cement  of  SCR 20: 1. 9 

i s cont r ar y t o t he pur pose of  SCR ch.  20.   SCR ch.  20 i s 

i nt ended t o pr ot ect  c l i ent s and f or mer  c l i ent s and t o assi st  

l awyer s i n pr oper  conduct .   I t  does not  pr ovi de a l egal l y 

pr ot ect abl e i nt er est  f or  t hose who ar e not  and have never  been 

cl i ent s.   I d.    

¶176 The l ead opi ni on el i mi nat es one par t  of  Wi sconsi n' s 

t est  f or  st andi ng by not  r equi r i ng Bi shop' s Gr ove t o pr ove t hat  

i t  has a l egal l y pr ot ect abl e i nt er est  i n conf i dent i al  

communi cat i ons of  Fost er  and The Fost er  Gr oup t hat  do i nvol ve 

Bi shop' s Gr ove,  t her eby f or mi ng a basi s f or  di squal i f y i ng 

At t or ney Andr i nga,  and i nst ead,  const r ues SCR ch.  20 t o pr ovi de 

t he l egal  basi s f or  such an i nt er est . 15  The Pr eambl e t o SCR ch.  

20 speci f i cal l y st at es i t  does not  pr ovi de t he l egal  basi s f or  

st andi ng t o asser t  t he i nt er est  Bi shop' s Gr ove al l eges.    

¶177 As we expl ai ned i n Wast e Management ,  i n or der  t o have 

l egal  pr ot ect i on f or  t he i nt er est  asser t ed,  t he pet i t i oner  must  

show t hat  i t  f al l s  wi t hi n t he c l ass of  per sons t he st at ut e or  

r egul at i on was enact ed t o pr ot ect  and t hat  i t s c l ai med i nj ur y i s 

of  a t ype pr oscr i bed by t hat  st at ut e or  r egul at i on.   Wast e 

Mgmt . ,  144 Wi s.  2d at  508- 09.   Bi shop' s Gr ove has made no 

showi ng t hat  i t  has,  or  has ever  had,  an at t or ney- cl i ent  

r el at i onshi p wi t h t he Cr amer  l aw f i r m.   Ther ef or e,  Bi shop' s 

Gr ove i s not  wi t hi n t he c l ass of  per sons t hat  SCR 20: 1. 9 was 

                                                 
15 Lead op. ,  ¶¶5,  11.    
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meant  t o pr ot ect  and t he i nj ur y i t  c l ai ms i s not  of  t he t ype of  

i nj ur y descr i bed i n SCR 20: 1. 9.  

¶178 Few cases have di r ect l y addr essed st andi ng t o ut i l i ze 

r ul es or  l egal  pr i nci pl es gover ni ng l awyer s '  r el at i onshi ps wi t h 

t hei r  c l i ent s.   However ,  we squar el y addr essed t hi s quest i on i n 

For ecki  v.  Kohl ber g,  237 Wi s.  67,  295 N. W.  7 ( 1940) ,  r eh' g 

deni ed,  237 Wi s.  67,  296 N. W.  619 ( 1941) .   I n For ecki ,  For ecki  

and Zal eski  commenced an act i on t o r ecover  damages f or  per sonal  

i nj ur i es t hey sust ai ned i n a col l i s i on bet ween t he Kohl ber g and 

Zal eski  aut omobi l es.   I d.  at  69.   Bot h pl ai nt i f f s wer e of  t he 

opi ni on t hat  Kohl ber g was t he sol e cause of  t he col l i s i on.   I d.  

at  73- 74.   Ther ef or e,  For ecki  di d not  sue Zal esk i ,  who was t he 

dr i ver  of  t he car  i n whi ch For ecki  was a passenger .   I d.  at  70,  

73- 74.   We saw no pr obl em wi t h For ecki ' s  deci s i on not  t o sue 

Zal eski . 16  I d.  at  75.  

¶179 The def endant s asser t ed er r or  occur r ed when t he t r i al  

cour t  per mi t t ed t wo l awyer s who wer e af f i l i at ed wi t h one anot her  

t o r epr esent  al l  pl ai nt i f f s,  al l egi ng t hat  t he pl ai nt i f f s wer e 

pot ent i al l y  adver se and t hat  by per mi t t i ng t he r epr esent at i on 

t hat  occur r ed,  t he def endant s wer e di sadvant aged.   I d.  at  73.   

I t  was ar gued t hat  t he def endant s di d not  have s t andi ng t o r ai se 

t he cont ent i on t hat  For ecki  and Zal eski  had adver se i nt er est s 

and wer e r epr esent ed by l awyer s who wer e af f i l i at ed,  a 

                                                 
16 Bi shop' s Gr ove si mi l ar l y i mpl i es t hat  i t  i s  di sadvant aged 

because Susan and Mar k di d not  sue Fost er  or  The Fost er  Gr oup as 
t he manager s of  Bi shop' s Gr ove.   However ,  Bi shop' s Gr ove ci t es 
no st at ut e or  ot her  l aw r equi r i ng pl ai nt i f f s t o sue Fost er  or  
The Fost er  Gr oup,  and t hi s wr i t er  has f ound none.  
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pr oposi t i on wi t h whi ch we agr eed.   " [ W] e t hi nk i t  c l ear  t hat  

def endant s have no r i ght  t o obj ect  on t he gr ound t hat  At t or neys 

Hess and Wi ckham r epr esent ed adver se i nt er est s.  .  .  .   ' Onl y a 

par t y who sust ai ns a r el at i on of  c l i ent  t o an at t or ney who 

under t akes t o r epr esent  conf l i c t i ng i nt er est s may be ent i t l ed t o 

obj ect  t o such r epr esent at i on. ' "   I d.  at  75 ( c i t at i on omi t t ed) .   

¶180 The Pr eambl e t o SCR ch.  20 i s consi st ent  wi t h t he 

concl usi on i n For ecki  t hat  i t  i s  t he c l i ent  or  f or mer  c l i ent  who 

has a l egal l y pr ot ect abl e i nt er est  i n t he pr i nci pl es at t endant  

t o t he at t or ney- cl i ent  r el at i onshi p,  not  a t hi r d par t y who 

at t empt s t o gai n an advant age f r om t he at t or ney- cl i ent  

r el at i onshi p of  anot her .   SCR ch.  20 Pr eambl e,  Scope [ 20] .   

Accor di ngl y,  I  concl ude t hat  Bi shop' s Gr ove has no l egal l y  

pr ot ect abl e i nt er est  i n t he Cr amer  l aw f i r m' s r epr esent at i on of  

Fost er  or  The Fost er  Gr oup gr ounded i n t he Supr eme Cour t  Rul es 

or  t he common l aw t hat  pr ot ect s t he conf i dent i al  nat ur e of  

at t or ney- cl i ent  communi cat i ons,  even i f  one wer e t o assume t hat  

Susan and Mar k' s c l ai ms cause t hem t o quest i on t he 

r easonabl eness of  The Fost er  Gr oup' s management  of  Bi shop' s 

Gr ove.    

¶181 Fur t her mor e,  Bi shop' s Gr ove has no l egal l y pr ot ect abl e 

i nt er est  i n Fost er ' s gener al  knowl edge of  condomi ni um document s 

or  condomi ni um management .   Fost er ' s i nt er pr et at i on of  

condomi ni um document s t hat  do not  r el at e t o Bi shop' s Gr ove has 

not hi ng t o do wi t h conf er r i ng st andi ng on Bi shop' s Gr ove,  and 

Fost er ' s i nt er pr et at i on of  Bi shop' s Gr ove' s condomi ni um 

document s and management  agr eement  wi l l  become r eadi l y appar ent  
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t o any at t or ney who r epr esent s Susan and Mar k dur i ng t he ci v i l  

di scover y pr ocess t hat  i s appl i cabl e t o t hi s case.   Ther ef or e,  

because Bi shop' s Gr ove has i dent i f i ed no l egal l y pr ot ect abl e 

i nt er est  of  Bi shop' s Gr ove,  Bi shop' s Gr ove does not  have 

st andi ng t o obj ect  t o At t or ney Andr i nga' s r epr esent at i on of  

Susan and Mar k i n t hi s act i on based on t he at t or ney- cl i ent  

r el at i onshi p bet ween At t or ney Pl aushi nes of  t he Cr amer  l aw f i r m 

and Fost er  or  The Fost er  Gr oup.    

¶182 However ,  i t  does not  necessar i l y  f ol l ow f r om t hi s 

concl usi on t hat  Bi shop' s Gr ove has no l egal l y pr ot ect abl e 

i nt er est  i n pr eser vi ng t he conf i dent i al  nat ur e of  i t s  own 

pr opr i et ar y i nf or mat i on,  i f  such i s at  i ssue her e.   I  have 

i nt er pr et ed Bi shop' s Gr ove' s di squal i f i cat i on mot i on' s 

al l egat i on,  " The Cr amer  f i r m coul d have obt ai ned f act s,  

i nf or mat i on or  knowl edge t o use agai nst  Fost er  i n t hi s case 

r egar di ng knowl edge of  condomi ni um document s,  t hei r  

i nt er pr et at i on and cont i nui ng dut i es under  pr oper t y management , "  

as an al l egat i on t hat  t he Cr amer  l aw f i r m knows t hat  Fost er  has 

a gener al  under st andi ng of  condomi ni ums and t hei r  management  

because t hey have r epr esent ed Fost er  and The Fost er  Gr oup i n t he 

devel opment  of  ot her  condomi ni ums.   However ,  i f  Bi shop' s Gr ove 

act ual l y i s asser t i ng t hat  t he Cr amer  l aw f i r m has some 

knowl edge of  pr opr i et ar y and conf i dent i al  i nf or mat i on of  

Bi shop' s Gr ove,  t he speci f i cs of  any such al l egat i on do not  

appear  i n t he af f i davi t s t hat  f or m t he r ecor d f or  t hi s appeal  

and woul d r equi r e an evi dent i ar y hear i ng.  

I I I .   CONCLUSI ON 
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¶183 I  do not  j oi n t he l ead opi ni on f or  t hr ee r easons:   ( 1)  

i t  cr eat es and t hen appl i es a new t est  f or  st andi ng t hat  does 

not  r equi r e Bi shop' s Gr ove t o make a showi ng t hat  i t  has a 

l egal l y pr ot ect abl e i nt er est  i n t he Cr amer  l aw f i r m' s at t or ney-

cl i ent  r el at i onshi p wi t h a pot ent i al  wi t ness;  ( 2)  i t  empl oys ch.  

20 of  t he Supr eme Cour t  Rul es as a l egal  basi s upon whi ch t o 

conf er  st andi ng t o Bi shop' s Gr ove t o di squal i f y pl ai nt i f f s '  

at t or ney;  and ( 3)  whet her  def endant s have st andi ng t o chal l enge 

pl ai nt i f f s '  choi ce of  at t or ney based on a communi cat i on of  

Bi shop' s Gr ove' s conf i dent i al  i nf or mat i on cannot  be deci ded 

concl usi vel y on t he r ecor d bef or e us.   Accor di ngl y,  I  woul d 

r emand t o t he c i r cui t  cour t  t o hol d an evi dent i ar y hear i ng i n 

or der  t o per mi t  Bi shop' s Gr ove t o demonst r at e whet her  Wayne 

Fost er  i mpr oper l y t r ansmi t t ed Bi shop' s Gr ove' s conf i dent i al  

i nf or mat i on t o pl ai nt i f f s '  at t or ney.   

¶184 I  am aut hor i zed t o st at e t hat  Just i ces ANNETTE 

KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  
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