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No. 2009AP688
(L.C. No. 2008CV1627)

STATE OF W SCONSI N ) I N SUPREME COURT

Susan Fol ey-Ciccantelli and Dr. Mark J.

Ciccantelli,
Pl ai ntiffs-Appell ants, FI LED
V.
MAY 24, 2011
Bi shop's Grove Condom ni um Associ ation, Inc.
and State Farm Fire & Casual ty Conpany, Actimg Gork o Supr eme
Court

Def endant s- Respondent s.

REVIEW of an order of the Circuit Court for Wukesha

County, Kathryn W Foster, Judge. Reversed and renanded.

11 SHI RLEY S. ABRAHAMSON, C. J. This is an appeal from
an order of the Circuit Court for Waukesha County, Kathryn W
Foster, Judge, on certification by the court of appeals pursuant

to Ws. Stat. § 809.61 (2007-08).1

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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12 The circuit court granted the notion of Bishop's Gove

Condom ni um Associ ation, Inc., the defendant, to disqualify the

attorney representing Susan Foley-GCiccantelli and Dr. Mark J.
Cccantelli, the plaintiffs, in their personal injury slip-and-
fall action against the defendant.? The notion nmade no
al l egation of wunethical conduct. The circuit court concluded

that the plaintiffs' law firm did not engage in any unethica
conduct of any kind. The instant case is not a determ nation of
unet hi cal conduct. Violations of the Code of Professional
Conduct are determned only by nmeans of disciplinary action.
This is a disqualification proceeding, not a disciplinary
pr oceedi ng.

13 The circuit court determned, however, that the
attorney's law firm had previously represented Bishop's Gove's
excl usive property nmanager, the Foster Goup, Ltd., and Wayne
Foster, the principal in the Foster Goup; that the attorney had
communi cated with Wayne Foster in regard to the present case
and that the attorney's representation of the plaintiffs in the
present case created an appearance of inpropriety.

14 The court of appeals certified two questions. The
first addresses whether Bishop's Gove has standing to bring a

nmotion to disqualify plaintiffs' attorney:

(1) Does a non-client party (Bishop's Gove) have

standing in a civil action to nove for the

2 Susan Fol ey-Ciccantelli alleges she slipped and fell and
was injured. Her husband is also a plaintiff; he seeks recovery
for his personal injury resulting from his wife's injury. The
opinion will refer to both as "the plaintiffs."
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disqualification of the opposing party' s attorney?
based on that attorney's prior representation of a
non-party (The Foster Group and Wayne Foster)?*

15 There is no single longstanding or wuniform test to
determ ne standing in the case |aw. Courts have inconsistently
used a variety of termnologies as tests for standing.
Therefore, as a prerequisite to answering the first question, we
review the |aw of standing. Upon careful analysis of the case
law, it is clear that the essence of the determ nation of
standing is: (1) whether the party whose standing is challenged
has a personal interest in the controversy (sonetines referred
to in the case law as a "personal stake" in the controversy);
(2) whether the interest of the party whose standing is
chal lenged will be injured, that is, adversely affected; and (3)
whet her judicial policy calls for protecting the interest of the
party whose standi ng has been chal | enged.

16 These three aspects of standing do not necessarily
elimnate the wvarious tests that have been applied in
adm ni strative review cases, in constitutional |aw cases, and in
decl aratory judgnent cases. These various tests, while at tines

i nconsistently used by courts, when appropriately wused in

> The attorney's firm had represented the Foster Goup and
Wayne Foster. Supr ene Court Rul e 20:1.10 I nput es
disqualification to all nmenbers of a law firm

* The court of appeals stated the issue as follows: "Can a
circuit court disqualify retained counsel-of-record in a civi
suit, thereby denying the client the right to representation by
chosen counsel and restricting the attorney's right to practice
law in a civil action, where the attorney previously represented
a nonparty witness for the opposing side?"
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particular types of cases are tools for determ ning personal
interest, adverse effect, and judicial policy, the three
essential aspects of standing. Wen a statute, rule, or
constitutional provision is at issue, a court determ nes these
three aspects of standing by examning the facts to determ ne
whether an injured interest exists that falls within the anbit
of the statute, rule, or constitutional provision involved that
judicial policy calls for protecting. Wen no statute, rule, or
constitutional provision directly governs the standing anal ysis,
a court determnes these three aspects of standing by exam ning
the facts to determ ne whether an injured interest exists that
falls wthin the anbit of relevant Ilegal principles that
judicial policy calls for protecting. The present case falls
within the latter group of cases.

17 We address the first question relating to standing in
[ight of our analysis of the standing cases. We concl ude that
as a general rule only a fornmer or current client has standing
to nove to disqualify an attorney from representing soneone el se
in a civil action. Neverthel ess, a non-client party may
establish standing, that 1is, may establish that a personal
interest in the controversy is adversely affected and that
judicial policy calls for protection of that interest, when the
prior representation is so connected with the current litigation
that the prior representation is likely to affect the just and
| awf ul determ nation of the non-client party's position.

18 W conclude that Bishop's Gove, the non-client
defendant, has standing to nove to disqualify opposing counsel

4
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Bi shop's Grove has shown that the plaintiffs' attorney's prior
representation of the Foster Goup and Wwyne Foster is so
connected wth the current [itigation that t he prior
representation is likely to affect the just and |awful
determ nation of Bishop's Grove's position.?®

19 Because we conclude Bishop's Gove has standing to
bring a notion for disqualification in the present case, we next

address the second question presented:

(2) Did the circuit court err as a matter of law in
applying an "appearance of inpropriety" standard in
deciding the notion for disqualification? |If so, what
is the correct standard?

10 In answer to this question, we conclude that the
circuit court applied an incorrect standard of law in
disqualifying the plaintiffs' attorney, nanmely, disqualifying
the plaintiffs' attorney on the basis of an "appearance of
i npropriety.”

11 The appropriate standard a circuit court applies to
determine a notion for disqualification of counsel based on an
attorney's duty to a forner client is guided by SCR 20:1.09. A
circuit court nust determ ne: (1) whether there was an

attorney/client relationship between counsel and the forner

®>In other words, Bishop's Gove has standing to advance the
Foster Goup's and Wayne Foster's rights as forner clients of

the plaintiffs' counsel. Justice Roggensack's concurrence, on
the other hand, wuld Iimt Bishop's Gove's standing to
assertions t hat t he plaintiffs’ att or ney has obt ai ned

informati on through a breach of the duty of confidentiality owed
to Bishop's G ove. See Justice Roggensack's concurrence, 91138
180- 183.
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client and whether it 1is over; (2) whether the subsequent
representation involves the same or a substantially related
matter as the fornmer representation; (3) whether the interests
of the subsequent client are materially adverse to those of the
former client; and (4) whether the fornmer client consented to
t he new representation.

112 In the present case, it is necessary to determne
whether the ~current and forner representations involve a
substantially related matter and whether the interests of the
plaintiffs are materially adverse to those of the forner
clients, the Foster G oup and Wayne Foster.

13 Gven the paucity of facts in the affidavits in the
record relating to the attorney's prior representation of the
Foster Goup and Wawyne Foster, we are unable to determne
whether the two representations involve substantially related
matters and whether the interests of the plaintiffs are
materially adverse to the fornmer clients' interests.

114 Therefore, we cannot determne from the record before
us whether the «circuit court's order disqualifying the
plaintiffs' attorney is erroneous when applying the correct
st andar d. Accordingly, we reverse the order of the circuit
court disqualifying the plaintiffs' attorney and remand the
matter to the circuit court for such further proceedings as the
circuit court determnes are appropriate to resolve the question

present ed.
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15 The factual background presented in this appeal can be
sinply stated.

116 The plaintiffs purchased a condom nium from Bishop's
Grove on or about February 1, 2007. Thereafter, the plaintiffs,
by their attorney, Tinothy J. Andringa of Cramer, Milthauf &
Hanmes, LLP, brought a personal injury action against Bishop's
Grove and Bishop's Gove's insurer, State Farm Fire & Casualty
Co., stemmng from the plaintiffs' "slip-and-fall" injury on
February 6, 2007, at Bishop's G ove's condom nium conpl ex. The
allegation in the conplaint is that the slip and fall occurred
on common property owned by Bishop's Gove at an accunul ati on of
ice resulting fromnegligently maintained rain gutters.

117 The Foster Goup is "the exclusive nmanaging agent”
under a managenent agreenent between Bishop's Gove and the
Foster Goup (a copy of which is in the record). Under the
managenent agreenent, the Foster Goup is to, inter alia, "cause
the buil dings, appurtenances, and grounds of the condom nium to
be nmaintained according to the standards acceptable to the
associ ation."

118 Accordi ng to t he plaintiffs, Bi shop' s G ove's
l[itability in the slip-and-fall case mght arise fromthe acts or
om ssions of the Foster Goup in maintaining the conmon property
at Bishop's G ove.

119 Neither Wayne Foster nor the Foster Goup is a party
in the slip-and-fall action. However, the plaintiffs and
Bi shop's Gove view Wayne Foster as a likely witness in the
slip-and-fall case. The Foster G oup, as real estate property

7
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manager, is an insured under State Farm s conprehensive business
l[tability policy issued to Bishop's G ove. The sane defense
counsel in this slip-and-fall case represents Bishop's G ove and
t he insurance conpany.®

120 Bishop's G ove's counsel filed a not i on for
disqualification of plaintiffs' attorney upon learning that the
Foster Goup and Wayne Foster had been represented by the
plaintiffs' attorney's law firm (the Craner firnm) in the past.
The plaintiffs and Bishop's Gove submtted affidavits and
briefs in support of their respective positions on the notion
for disqualification.

121 Wayne Foster's affidavit describes the relationship
between the Cramer firm and the Foster Goup and hinself as

foll ows:

3) Peter Plaushines [an attorney wth the Cranmer firmn
has represented the Foster G oup Ltd. for over fifteen
years.

4) Peter Plaushines has represented nme as the
principal of Foster Goup, Ltd. for a variety of
busi ness matters.

5) Mst of Peter Plaushines['] representation of
Foster Goup, Ltd. has involved real estate or real
estate devel opnent.

® The parties disagree as to whether Wayne Foster and the
Foster Goup are represented by defense counsel. The plaintiffs
assert that Wayne Foster and Foster Group are not parties to the
action and so defense counsel does not represent them in this
action. Defense counsel asserts that, because they are insureds
under the policy, he represents Wayne Foster and the Foster
Goup in this action.
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6) Peter Plaushines was counsel for Foster G oup, Ltd.
devel opnent of the Ruff's Preserve subdivision and the
Water's Edge Condom ni um on Lake Nagaw cka
devel opnment, anong ot hers.

7) Peter Plaushines defended Foster Goup in the |aw
suit of Qulseth vs. Cousel, 2004 CV-1286, Washington
County, which ended in about the year 2006 and also
i nvol ved anot her | and devel opnent called |Island View

8) Peter Plaushines has, as Fosters [sic] Goup's
attorney, drafted condom nium docunents and provided
advi ce and counsel regar di ng al | aspects of
condom ni um devel opnent in prior years.

22 Nothing in the record denonstrates that either Wyne
Foster or the Foster G oup has consented to the Cramer firms
representation of the plaintiffs. Nowhere in the record does
Wayne Foster explicitly obj ect to t he Cr aner firms
representation of the plaintiffs. Wayne Foster's affidavit is,
however, attached to Bishop's Gove's notion to disqualify the
plaintiffs' counsel

123 The affidavit of Attorney Peter Plaushines of the
Craner firm states that to the best of his know edge he did not
receive confidential information from Wayne Foster regarding the
subject matter of the current slip-and-fall representation; that
he did not represent Wayne Foster or the Foster Goup in any
matters involving Bishop's Gove, Inc.; and that he did not
receive any confidential information from Wayne Foster or the
Foster Goup relating to Bishop's Gove.

24 Attorney Tinothy G Andringa of the Cramer firm filed
an affidavit averring that prior to representing the plaintiffs,
the firm ran a conflict of interest check against Bishop's

G ove; that the firm has never represented Bishop's Gove; and

9
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that the firm did not represent Bishop's Gove or the Foster
Goup wth respect to any nmanagenent agreenent involving
Bi shop's G ove. According to the affidavit, the slip-and-fall
action involves neither real estate devel opnment nor contractual
i ssues of property nmanagenent, and the Cranmer firmis prior
representation of the Foster Goup has "no relationship of any
kind to the current personal injury case."’

125 At the hearing on the disqualification notion,
Bi shop's Gove argued that the Craner firm had a long-term
relationship and famliarity with the Foster G oup, which gave
the plaintiffs' counsel an unfair advantage in the present case.

26 Following argunents on the disqualification notion,
the circuit court did not make any findings of fact. The
circuit court ordered the plaintiffs' attorney disqualified,
bal ancing the plaintiffs' right to retain counsel of their
choosing with the "appearance of inpropriety" caused by the
Cramer firms prior representation of the Foster G oup and Wayne
Foster, al | in I'ight of plaintiffs’ attorney's t wo
communi cations with Wayne Foster in connection with the current
[itigation, which we discuss |ater.

27 No evidentiary hearing was held to determ ne whether

the Craner firmis previous representations of the Foster G oup

" The record 1is conposed of documents such as the
Condom ni um Associ ati on docunments, the insurance policy, and
af fidavits.

The Bishop's G ove condom nium association docunents were
drafted by the Reinhart Boerner Van Deuren S.C. law firm

10
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or Wayne Foster were substantially related to the subject natter
of the slip-and-fall action or whether the plaintiffs' interests
were materially adverse to those of the fornmer clients.

I

128 We turn first to the question whether Bishop's G ove,
a party in the case but not a forner client of the plaintiffs'
counsel, has standing in a civil action to nove for the
disqualification of the plaintiffs' counsel, based on the
plaintiffs' counsel's prior representation of non-parties.

29 The question whether Bishop's Gove has standing to
nmove for the disqualification is a question of law that this
court determnes independently of the circuit court but
benefiting fromits analysis.?

A

130 The parties’ briefs on the standing 1issue are
relatively cursory. Bishop's Gove relies predom nantly on case
|aw establishing that Wsconsin courts |liberally construe
st andi ng. °

131 The plaintiffs essentially rely on two cases (wth
facts different from the present case) relating to a l|lawer's

conflict of interest to persuade the court that Bishop's Gove

8 Schill v. Ws. Rapids Sch. Dist., 2010 W 86, 938, 327
Ws. 2d 572, 786 N W2d 177; State v. Popenhagen, 2008 W 55,
123, 309 Ws. 2d 601, 749 N.W2d 611.

® Bishop's Gove cites Wsconsin's Environmental Decade,
Inc. v. Public Service Comm ssion of Wsconsin, 69 Ws. 2d 1,
13, 230 N.W2d 243 (1975), and Ramme v. Madison, 37 Ws. 2d 102,
116, 154 N.W2d 296 (1967).

11
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has no standing under the facts of the present case. The two

cases are Forecki v. Kohlberg, 237 Ws. 67, 295 NW 7 (1940),

and In Matter of Disciplinary Proceedings Against Marine, 82

Ws. 2d 602, 264 N.W2d 285 (1978).

132 Forecki, upon which the plaintiffs and Justice
Roggensack's concurrence rely, is an appeal of a jury verdict.
The defendants in Forecki objected to opposing counsel's
potential breach of duty to an adversarial ©party. The
defendants alleged that the plaintiffs were adverse to each
other and therefore that the circuit court erred in permtting
the plaintiffs' counsel to represent both plaintiffs.

133 The Forecki court concluded that the defendants had no
right to attack the verdict on these grounds.

134 The Forecki court quoted 7 C. J.S., Attorney and
Client, 827, 8 47 for the proposition that "[o]nly a party who
sustains a relation of <client to an attorney . . . may be

1 The court

entitled to object to [a current] representation."?!
also ruled that the plaintiffs were "both intelligent and
experienced business nen" who nmade no objections to their
represent ati on. 2 Further, wupon review of the record, and
relying on Canon 6 of the Professional Ethics of the Anmerican

Bar Association, the court determned that "there was in fact no

0 Forecki v. Kohlberg, 237 Ws. 67, 75-76, 295 NW 7
(1940) .

1 1d. at 75.

121 4.

12
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conflict of interests upon which defendants' objections on that
ground coul d have been sustained. "3

135 In the second case upon which the plaintiffs rely, the
Marine disciplinary action, the court cited Forecki for the
principle that "only the client, and not third persons, has
standing to conplain of an attorney's representation while
adversely interested."'* (Otherwise, the Marine case offers no
insight into the present case.

136 These two cases do not answer the standing question
posed in the present case. They do not present the fact
situation of the instant case. W conclude that the question of
standing of a non-client party in a civil action to nove for the
disqualification of the opposing party's attorney is one of
first inpression in Wsconsin.

B

137 We have undertaken a nore exhaustive review of the |aw

of standing than presented by the parties. Three teachings

energe fromthe standi ng cases:

¥ 1d. at 76.

Y 1n Matter of Disciplinary Proceedi ngs Agai nst Marine, 82
Ws. 2d 602, 605, 264 N.W2d 285 (1978) (quoting Forecki).

13
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138 One: Standing in Wsconsin is not to be construed
narromly or restrictively, but rather should be construed
liberally.

139 Two: Cases have used a variety of tests to determ ne
whether the party ~challenged has standing. No single
| ongstanding or uniform test for standing appears in the case
law. The term nology used in standing cases often turns on the
nature of the case, but even in the sanme category of cases, the
term nology for the test for standing or the application of the
test is not consistent. In stating the test for standing, the
cases have not paid close attention to the factual or |[egal
distinctions anong the cases. Two recent court of appeals cases
have acknow edged the lack of wuniformty in the case law on

st andi ng. *°

The court of appeal s has expl ai ned:

The fornmulation for analyzing the issue of standing
has varied sonewhat in the case law, in part dependi ng
on the nature of the claim asserted. The parties each

use a sonewhat di fferent formul ati on in their
argunents.
15 See, e.g., Schill, 327 Ws. 2d 572, 138; MConkey v. Van

Hol I en, 2010 W 57, 915, 326 Ws. 2d 1, 783 N.W2d 855; Krier v.
Vilione, 2009 W 45, 120, 317 Ws. 2d 288, 766 N.W2d 517; State
v. Popenhagen, 2008 W 55, 924, 309 Ws. 2d 601, 749 N W2d 611;
M | waukee Dist. Council 48 v. MIwaukee County, 2001 W 65, 938,
n.7, 244 Ws. 2d 333, 627 N W 2d 866; Fox . DHSS, 112
Ws. 2d 514, 524, 334 N W2d 532 (1983); Bence v. Cty of
M | waukee, 107 Ws. 2d 469, 478, 320 N.wW2d 199 (1982);
Wsconsin's Envtl. Decade, Inc. v. Pub. Serv. Commn of Ws., 69
Ws. 2d 1, 13, 230 NwW2d 243 (1975).

16 Metro. Builders Ass'n of Geater MIwaukee v. Vill. of
Cermantown, 2005 W App 103, 282 Ws. 2d 458, 698 N W2d 301;
Chenequa Land Conservancy, Inc. v. Vill. of Hartland, 2004 W

App 144, 275 Ws. 2d 533, 685 N W2d 573.

14
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Chenequa Land Conservancy, Inc. v. Vill. of Hartland, 2004 W

App 144, 13, 275 Ws. 2d 533, 685 N.W2d 573.

740 Three: On careful analysis of the cases, it is clear
that the basic thrust of all the cases, the essence of the
determ nation of standing, regardless of the nature of the case
and the particular termnology used in the test for standing, is
t hat standing depends on (1) whether the party whose standing is
chal l enged has a personal interest in the controversy (sonetines
referred to in the case law as a "personal stake" in the
controversy); (2) whether the interest of the party whose

standing is challenged wll be injured, that 1is, adversely

15
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affected; '’ and (3) whether judicial policy calls for protecting

the interest of the party whose standing is chall enged. *®

7 schill, 327 Ws. 2d 572, 938 (injunction action; "[a]
person has standing to seek judicial review when that person has
a personal stake in the outconme and is directly affected by the
issues in controversy"); Popenhagen, 309 Ws. 2d 601, 924
(action to suppress bank docunents; "[a] person has standing to
seek judicial intervention when that person has 'a personal
stake in the outcone' and is '"directly affected by the issues in
controversy'"); Zellner v. Cedarburg Sch. D st., 2007 W 53,
121, 300 Ws. 2d 290, 731 N. W2d 240 (public enpl oyee
chal l enging release of records has standing because he wll be
inpacted personally and his interests wll be adversely
affected); Cty of Waukesha v. Sal bashian, 128 Ws. 2d 334, 349-
50, 382 N.W2d 52 (1986) (quo warranto action under Ws. Stat
8§ 784.02 (1985); "[i]n determning whether the nunicipalities
are proper private plaintiffs for a quo warranto action, a
court's analysis must be couched in ternms of injury and
interest, not semantics;" relator nust show danger of sustaining
infjury and a "special interest"); Cty of Mdison v. Town of
Fi t chbur g, 112 Ws. 2d 224, 228, 332 N w2d 782 (1983)

(declaratory judgnment; "[i]n order to have standing to sue, a
party nmust have a personal stake in the outcome of the
controversy"); Mut. Serv. Cas. I ns. Co. . Koeni gs, 110

Ws. 2d 522, 526-28, 329 N.W2d 157 (1983) (parents of injured
child challenge dismssal of action against their insurer even
t hough they asserted no claimto appeal against insurer; parents
are aggrieved parties wth standing; di sm ssal adversely
affected their financial interest in having insurance coverage);
Ki ser v. Jungbacker, 2008 W App 88, 912, 312 Ws. 2d 621, 754
N. W2d 180 (appeal of award of attorney's fees; "[t]he essence
of the standing inquiry is whether the party seeking review has
all eged a personal stake in the outcone of the controversy");
Shovers v. Shovers, 2006 W App 108, 9128, 292 Ws. 2d 531, 718

N.W2d 130 (declaratory judgnent; "[s]tanding requires a
personal stake in the outconme of a controversy"); Lake Country
Racquet & Athletic Club v. Vill. of Hartland, 2002 W App 301,

115, 259 Ws. 2d 107, 655 N.W2d 189 (declaratory judgnent; "a
party nust have a personal stake in the outcome and must be
directly affected by the issues in controversy"); Vill. of
Slinger v. Cty of Hartland, 2002 W App 187, 19, 256
Ws. 2d 859, 650 N.W2d 81 (declaratory judgnent; "a party nust
have a personal stake in the outcone and nust be directly
affected by the issues in controversy"); Sandroni v. Wukesha
County Bd. of Supervisors, 173 Ws. 2d 183, 186, 496 N W2d 164

16
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41 These three aspects of standing were aptly sunmarized

in Wsconsin's Environnmental Decade, Inc. v. Public Service

Conmm ssi on, 69 Ws. 2d 1, 13, 230 N W2d 243 (1974), an

adm ni strative review case, as foll ows:

The only problens about standing should be what
interests deserve protection against injury, and what
should be enough to constitute an injury. Whet her

(C. App. 1992) (challenge to allegedly illegal county contract;
"[1]t is axiomatic that to have standing to sue, a party nust
have a personal stake in the outconme of the controversy").

An injury to even a "trifling interest” my suffice.
McConkey, 326 Ws. 2d 1, 9115; M I waukee Brewers Baseball Cub v.
DHSS, 130 Ws. 2d 56, 65, 387 N.W 245 (1986); City of Madison

v. Town of Fitchburg, 112 Ws. 2d 224, 230, 332 N W2d 782
(1983); Fox, 112 Ws. 2d at 524.

The injury need not be physical, economc, or pecuniary; it
may, for exanple, be aesthetic, conservational, or recreational.
Fox, 112 Ws. 2d at 525; Chenequa, 275 Ws. 2d 533, f{17.

18 Wsconsin courts evaluate standing as a matter of
judicial policy rather than as a jurisdictional prerequisite.
Schill, 327 Ws. 2d 572, 938 (injunction action); MIlwaukee
Dist. Council 48, 244 Ws. 2d 333, Y38 n.7 (declaratory judgnent
action); First Nat'l Bank of Ws. Rapids v. M Peoples Bank of
Cal oma, 95 Ws. 2d 303, 308 n.5, 290 N.W2d 321 (1980) ("[T]he
doctrine of standing to sue in federal courts is generally
regarded as constitutionally mnmandated by the 'cases and

controversies' limtation of Article I11. US Const., art.
11, sec. 2, cl. 1. In Wsconsin, the circuit courts have been
granted jurisdiction "in all matters civil and crimnal."’ W s.
Const., art. VIl, sec. 8 (enphasis added). While no case can be

found holding standing to be a jurisdictional prerequisite, the
doctrine has generally been applied as a matter of 'sound
judicial policy."" (internal citations omtted); Wsconsin's
Envtl. Decade, 69 Ws. 2d at 13 (adm nistrative agency review);
Metro. Builders Ass'n, 282 Ws. 2d 458, 915 (admnistrative
review, "public policy and the nmandate to construe standing
rules liberally [are] independent reasons supporting standing");
Zehetner v. Chrysler Fin. Co. LLC, 2004 W App 80, 912, 272
Ws. 2d 628, 679 N.W2d 919 (violation of statute clained).

17
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interests deserve |egal protection depends upon
whet her they are sufficiently significant and whet her
good policy calls for protecting them or for denying
t hem protection.

C
42 The term nol ogy used to analyze these three aspects of
standing, the personal interest, the adverse effect, and
judicial policy, has often depended on the nature of the case,
al though the decisions do not always nake this point clearly.
| ndeed, the decisions often select the term nology used in the

test for standing wi thout carefully analyzing the nature of the

case from which the termnology is derived. Justice
Roggensack's concurrence offers a good illustration of this
point. It pulls out the "legally protectable interest” |anguage

from Fox v. Ws. Departnent of Health and Social Services, 112

Ws. 2d 514, 524, 334 N.W2d 532 (1983), but fails to
acknow edge that the court in Fox established this [|anguage
explicitly for adninistrative |aw revi ew cases. ?°

143 In cases that involve an admnistrative rule or
decision, as well as cases that raise a constitutional challenge
to executive or legislative action or cases initiated as
decl aratory judgnent actions, the decisions nost often exam ne
and interpret a particular statute or constitutional provision

at issue in the case to determne whether the party has

19 Quoting Kenneth Culp Davis, Administrative Law Treatise
§ 22.00-4, at 722 (1970 Supp.).

20 Fox, 112 Ws. 2d at 524 ("This court has established a

two-part analysis . . . for determi ning whether parties seeking
to chall enge an administrative rule have standing.").
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standing. Thus, these cases often refer to "legally protectable
interests.” This phrase or a simlar phrase neans interests
protected by a statute or constitutional provision at issue.

144 For exanple, in cases involving review of a rule or
decision of an admnistrative agency, courts have interpreted
standing in light of the substantive statutes and regul ati ons at
issue and the text of chapter 227. Chapter 227 governs
adm nistrative procedure and review and speaks in terns of
review by "persons aggrieved" and persons "directly affected.”

145 1In Fox the personal interest, the adverse effect, and
the judicial policy aspects of standing were set forth as

foll ows:

This court has established a two-part analysis
simlar to the federal test, for determ ning whether
parties seeking to challenge an administrative rule

have st andi ng. The first step is to determne
"whether the decision of the agency directly causes
injury to the interest of the petitioner. The second
step is to deternmine whether the interest asserted is
recognized by |aw (citations omtted; enphasi s
added) .

Fox v. DHSS, 112 Ws. 2d 514, 524, 334 N.W2d 532 (1983) (citing

Wsconsin's Envtl. Decade, Inc. v. Pub. Serv. Commin of Ws., 69
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Ws. 2d 1, 9, 230 N W2d 243 (1975)).% The Fox opinion
describes the second step as not only "whether the interest
asserted is recognized by |aw' but also as whether the injury is
to a "legally protected interest."? Thus, a legally protected
interest in Fox is an interest recogni zed by |aw.

46 In contrast to the admnistrative review cases, in
Wsconsin cases involving a constitutional challenge to
| egislative or executive action, to determne the personal
interest, the adverse effect, and the judicial policy aspects of
standi ng, the decisions frequently rely on | anguage from federa

cases governing standing in constitutional challenges.?® Thus in

2l For substantially similar fornulations of the test for
determining standing in admnistrative review cases, Ssee, e.(Q.
Waste Mgnmt. of Ws., Inc v. DNR 144 Ws. 2d 499, 503-504, 424
N.W2d 685 (1988); M I waukee Brewers Baseball Cub, 130 Ws. 2d
at 65; Wsconsin's Envtl. Decade, 69 Ws. 2d at 9-10; Ell er
Media, Inc. v. Div. of Hearings & Appeals, 2001 W App 269, 17
249 Ws. 2d 198, 637 N W2d 96; Town of Delevan v. City of
Del evan, 160 Ws. 2d 403, 411, 466 N.w2d 227 (Ct. App. 1991);
MCI Telecorms. Corp. v. Pub. Serv. Conmin of Ws., 164
Ws. 2d 489, 494-95, 476 N.W2d 575 (Ct. App. 1991); Mendonca V.

DNR, 126 Ws. 2d 207, 209, 376 NNW2d 73 (C. App. 1985).

22 Fox, 112 Ws. 2d at 526.

>3 See, e.g., State v. lglesias, 185 Ws. 2d 117, 132-33,
517 N.W2d 175 (1994) (citing Bence v. Cty of MIwaukee, 107
Ws. 2d 469, 478, 320 N W2d 199 (1982)); Bence v. Cty of
M | waukee, 107 Ws. 2d 469, 478, 320 N.W2d 199 (1982) (citing
Duke Power Co. v. Carolina Envtl. Study Goup, Inc., 438 U.S
59, 72)); First Nat'l Bank, 95 Ws. 2d at 308-09 (citing Sierra
Club v. Mrton, 405 U S. 727, 731 (1972)); Polan v. DOR, 147
Ws. 2d 648, 658, 433 NW2d 640 (Ct. App. 1988) (citing Bence).
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State ex rel. First National Bank of Wsconsin Rapids v. Ml

Peoples Bank of Coloma, 95 Ws. 2d 303, 308, 290 N w2d 321

(1980), relying on federal <cases, the court described the
standi ng question as two-fold: Is there an injury and does the
constitutional provision on which the claim rests grant the
party whose standing is challenged a right to judicial relief.

The court explained the standing inquiry as foll ows:

Wether the plaintiff hinself has suffered "sone

threatened or actual injury resulting from the
putatively illegal action" . . . and "whether the
constitutional . . . provision on which the claim

rests properly can be understood as granting persons
in the plaintiff's position a right to judicial
relief" (citations omitted).?

See also State v. Janssen, 219 Ws. 2d 362, 919, 580
N. W2d 260 (1998) (quoting Bates v. State Bar of Ariz., 433 U S
350 (1977): "In the First Anendnent arena, however, courts have
altered their traditional rules of standing to permt 'attacks
on overly broad statutes wthout requiring that the person
maki ng the attack denonstrate that in fact his specific conduct
was protected' " (internal citations omtted).).

The requirement of an actual or threatened injury for
standing under federal law is derived from the Article 111
"cases and controversies” [imtation on f eder al court
jurisdiction. First Nat'l Bank, 95 Ws. 2d at 308-309 (cited
wi th approval in Chenequa, 275 Ws. 2d 533, 714 n.7).

Federal |aw of standing is not binding on Wsconsin but has
been viewed as persuasive in certain cases. See, e.g.
McConkey, 326 Ws. 2d 1, 915 n.7; First Nat'l Bank, 95
Ws. 2d at 308 n.4; Wsconsin's Environnental Decade, 69
Ws. 2d at 11.

24 Federal standing terninology has been used in cases that
do not i nvolve constitutional chal | enges. See, e.g.,
Wsconsin's Environnental Decade, 69 Ws. 2d at 11; Metro.
Bui l ders Ass'n, 282 Ws. 2d 458, {13.
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47 In declaratory judgnent actions governed by Ws. Stat.
8 806.04, one conponent of justiciability under the declaratory
judgnment statute is that the conplainant "nust have a |egal

interest in the controversy—that is to say, a legally

protectible interest."?®  The courts have declared that this

"legal interest/legally protectable interest"” requirenent in
decl aratory judgnent cases "has often been expressed in terns of

st andi ng. " %°

Thus the concepts of standing and justiciability (a
legally protectable interest) have been viewed as overl apping
concepts in declaratory judgnent cases.

148 In Gty of Mdison v. Town of Fitchburg, 112

Ws. 2d 224, 228, 332 N.W2d 782 (1983), a declaratory judgnent

action, the issue was whether the Gty of Mudison had standing

2> Loy v. Bunderson, 107 Ws. 2d 400, 410, 320 N.w2d 175
(1982) (enphasis added).

The four requisite conditions for declaratory relief are:

(1) There nust exist a justiciable controversy—that is to
say, a controversy in which a claimof right is asserted agai nst
one who has an interest in contesting it.

(2) The controversy nust be between persons whose interests
are adverse.

(3) The party seeking declaratory relief nust have a |ega
interest in the controversy—that 1is to say, a legally
protectable interest.

(4) The issue involved in the controversy nust be ripe for
judicial determ nation.

Loy, 107 Ws. 2d at 4009.

6 City of Madison v. Town of Fitchburg, 112 Ws. 2d 224,
228, 332 N.W2d 782 (1983) (citing numerous cases).
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to challenge an incorporation proceeding under Ws. Stat.
8§ 60.81 (1981). Standing did not turn directly on a statute.
Section 60.81 was silent regarding standing to challenge

i ncor poration. Cty of Mdison, 112 Ws. 2d at 228. The court

determ ned the three aspects of standing by evaluating the facts

and rel evant |egal principles. Cty of Mdison, 112 Ws. 2d at

230-31. Accordingly, the court decided that the Cty of Madison
had a personal interest in the outconme of the controversy that

was adversely affected by the proceeding. City of Madison, 112

Ws. 2d at 231.2" The court then concluded that the Gty of

Madi son had standing to advance its claim Gty of Mudison, 112

Ws. 2d at 231-32.
149 WMany declaratory judgnment cases do, however, involve

interpretation of a statute or decl aration of

2/ In other cases standing simlarly did not turn directly

on the interpretation of a statute or constitutionality. See,
e.g., Lake Country Racquet & Athletic Club v. Vill. of Hartl and,
2002 W App 301, 259 Ws. 2d 107, 655 N W2d 189 (declaratory
judgnment; examnes facts to determne whether party whose
standing is challenged has been adversely affected); Zehner v.
Vill. of Marshall, 2006 W App 6, 288 Ws. 2d 660, 709 N. W2d 64

(declaratory judgnent; 4911 cites declaratory judgnment test of
standing set forth in Chenequa, 275 Ws. 2d 533, 117-30
(examning facts and various statutes to determ ne personal
interest at stake, adverse effect on party whose standing has
been chall enged, and sound judicial policy to determ ne whether
party should be granted standing, that is, should be granted "a
legally protectible interest.")).
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constitutionality.?® Recently, in Chenequa Land Conservancy,

Inc. v. Village of Hartland, 2004 W App 144, ¢9110-16, 275

Ws. 2d 533, 685 N W2d 573, a declaratory judgnent/standing
case, the conplainant alleged that a conveyance violated a
statutory requirenent. The court of appeals decided the
standing of the party by determ ning whether the party suffered
an actual or threatened injury and whether the interest injured
"is legally protectible, meaning that the interest is arguably
within the zone of interests" that the statute at issue seeks to

protect. Chenequa, 275 Ws. 2d 533, 116; see also id., {15.

150 Chenequa is an exanple of a recent court of appeals
deci si on poi nti ng out the confusing use of di fferent
termnologies in the test for standing and pondering their

di fferences. Chenequa, 275 Ws. 2d 533, ¢913; see also Metro.

Builders Ass'n of Greater M| waukee v. Vill. of Gernmantown, 2005

W App 103, 120, 282 Ws. 2d 458, 698 N W 2d 301.

51 In Chenequa, the court of appeals acknow edged that in
sone declaratory judgnent cases the court analyzed standing
applying a "logical nexus" requirenent. Under the |ogical nexus
requi renent, the party whose standing is challenged nust have

suffered an actual or threatened injury and there nust be a

8 See, e.g., Zehetner, 272 Ws. 2d 628, 912 (exanining the
substantive statutes at i ssue, Ws. St at . 88 421. 301,
427.105(1), to determ ne "whether the party seeking standi ng was
injured in fact, and whether the interest allegedly injured is
arguably wthin the zone of interests to be protected or
regulated by the statute or constitutional guarantee in
guestion").
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| ogical link between that party's status and the claim sought to
be adj udi cat ed. The court of appeals queried whether the
"| ogi cal nexus" requirenent in declaratory judgnent cases

differs from the fornulation of standing used in appeals from
adm ni strative agency deci sions. In the latter cases, the party
whose standing is challenged nust suffer an "injury in fact and
the interest injured nust be one protected by law, that is,
arguably wthin the zone of interests to be protected or
regulated by the statute or constitutional provision in
question."?®

152 In Chenequa, the court of appeals viewed the "l ogica
nexus" term nology about standing from declaratory judgnent
cases and the "zone of interest" term nology about standing from
admnistrative | aw cases as "essentially equivalent."” Chenequa,
275 Ws. 2d 533, f16.

153 After t he Chenequa  deci si on, t he parties in

Metropolitan Builders Association of Geater MIwaukee .

Village of Germantown, 2005 W App 103, 282 Ws. 2d 458, 698

N. W2d 301, debated the significance of Chenequa and the
different termnologies used in the test for standing. I n

Metropolitan Builders, the court of appeals declared that the

differences in the terminology for determining standing in

adm nistrative review cases such as Wsconsin's Environmental

Decade and declaratory judgnent cases such as Chenequa are

"purely semantic." Met ropol i tan Bui | ders Ass' n, 282

2% Chenequa, 275 Ws. 2d 533, 715.
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Ws. 2d 458, 120. But the differences in termnology used in
the test for standing have never been adequately explained in
the cases. W agree with the observation of the court of
appeal s in Chenequa: "Generally, in prior cases we have either
concluded there was no injury, and thus there was no need to
anal yze whether there was a 'legally protectible" interest that
was injured or threatened wth injury, . . . or, wi t hout
specifically discussing the neaning of 'legally protectible,' we
have anal yzed the rel evant constitutional provision or statute."
Chenequa, 275 Ws. 2d 533, 916 n.8 (citations omtted).

154 The case law can be better wunderstood (even though
there are inconsistencies in termnology) wupon a careful
analysis of the nature of each case. In all three types of
cases discussed above—adm nistrative |law review, constitutiona
chal | enges, and declaratory judgnents—substantive statutory or
constitutional provisions are at issue and govern standing. The
essence of the question of standing in these cases (that is, the
essence of determning personal interest, adverse effect, and
judicial policy, the three aspects of standing) is whether there
is an injury and whether the injured interest of the party whose
standing is challenged falls wthin the anbit of the statute or
constitutional provision involved.

155 In other words, the question is whether the party's
asserted injury is to an interest protected by a statutory or
constitutional provision. Contrary to the assertions in Justice
Roggensack' s concurrence, our delineating the essence of this
court's standing analyses does not necessarily elimnate the
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two-part test established in Fox, 112 Ws. 2d at 524, which is
applicable to admnistrative review cases, or the two-fold

anal ysis described in First National Bank, 95 Ws. 2d at 308,

applicable to actions based in the constitution, or the

justiciability analysis established by Loy v. Bunderson, 107

Ws. 2d 400, 410, 320 N.W2d 175 (1982). These "tests," while
at times inconsistently used by courts, when appropriately used
are tools for determ ning personal interest, adverse effect, and
judicial policy, the three essential aspects of standing. I n
these cases a court decides standing by examning the facts and
interpreting a statute, rule, or constitutional provision at
i ssue. 3°

56 In other cases, such as the present case and severa
cases cited in the margin at notes 17 and 27, no statute or
constitutional provision is viewed as directly governing the
standi ng anal ysis. No statute or constitutional provision
expressly relates to or protects the interest asserted by the
party whose standing is challenged. Therefore that party's
personal interest does not necessarily involve a "legally
protectable interest,"” as that phrase is used in the case law to
mean "an interest within the zone of interests protected by a
statute or constitution.” Instead, in such cases, a court

determ nes whether the asserted interest of the party whose

30 See, e.g., Wsconsin's Envtl. Decade, 69 Ws. 2d at 14-20
(statute recognizes an interest in environment as basis for
standi ng; facts show nmenbers of association live within affected
area).
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standing is challenged is to be recognized by the court on the
basis of the facts and rel evant |egal principles.

157 Declaring that the party has a legally protectable
interest is the legal conclusion a court reaches after exam ning
the interests involved, applicable statutes, constitutiona
provi sions, rules, and rel evant conmon | aw principl es. 3!

D

158 We now turn to the standing question presented in the
instant case, in which no statutory or constitutional provision
is directly at issue.

159 A non-client party's standing to seek disqualification
of an opposing party's attorney on the ground that the current
representation may breach a duty to a non-party former client is
one of first inpression in Wsconsin. This issue requires the
court to determ ne whether under the facts and relevant |ega
principles Bishop's Gove has a personal interest in the

controversy; whether Bishop's Gove's interest will be adversely

31 See, e.g., Krier v. Vilione, 2009 W 45, ¢9Y15-46, 317
Ws. 2d 288, 766 N W2d 517 (determning that under the facts
and legal principles applicable in that case the plaintiffs did
not have standing, stating: "Wile the law of standing is to be
liberally construed, this theory of liability set forth by the
plaintiffs is not recognized in Wsconsin jurisprudence, and we
will not pave the way for such relief with today's decision
because corporate law principles establish that the plaintiffs
have no standing to seek these damages in this case. Thi r d-
party liability precedent does not convey standing to the
plaintiffs, and the damages clained by the plaintiffs do not
correspond with the clains all eged" (enphasis added).).

See al so cases cited at n. 27, supra.
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affected; and whether judicial policy calls for protecting
Bi shop's Grove's interest.

60 In Wsconsin former clients have standing to object to
their fornmer attorney's representation of soneone else. The
former client is protecting the duties the attorney owes to the
client.?3

61 When a non-client party noves for disqualification of
opposi ng counsel who has represented a non-party forner client,
the non-client party is urging that the duties owed to a non-
party fornmer client be enforced because the prior representation
is so connected with the current litigation that the prior
representation is |likely to affect the just and |[|awful
determ nation of the non-client party's position. Thus, in the
present case, in noving for disqualification of the plaintiffs
at t or ney, Bishop's Gove 1is wurging that the duties the
plaintiffs' counsel owes to the Foster G oup and Wayne Foster be
enforced because the prior representation is so connected wth

the current litigation that the prior representation is likely

32 |n several Wsconsin cases, the court has recognized the
standing of a current or past client to conplain of an
attorney's representation. See, e.g., Forecki v. Kohlberg, 237
Ws. 67, 295 NW 7 (1940); Berg v. Marine Trust Co., 141
Ws. 2d 878, 416 N.W2d 643 (Ct. App. 1987); Mathias v. Mathias,
188 Ws. 2d 280, 283, 525 NNW2d 81 (C. App. 1994).

In Berg and Mathias, the parties did not contest that the
party noving for disqualification was a forner client, and
therefore the court did not analyze standing, but instead
focused its analysis on the application of the "substantially
related"” test to a notion for disqualification.
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to affect the just and |lawful determ nation of Bishop's Gove's
posi tion.
162 Odinarily, the "doctrine of standing prohibits a

3 Jurisdictions

litigant from raising another's legal rights."?
have divided, however, on whether a non-client party has
standing to assert the duties owed to a non-party former client.
163 Sone jurisdictions adhere to a strict rule that a non-
client party does not have standing to nove to disqualify an
attorney.® These jurisdictions conclude that only a client or
former client has standing to seek disqualification of its
attorney.* This strict position seems contrary to the genera
doctrine in Wsconsin law that standing is generally not

construed narrowy or restrictively but rather broadly in favor

of those seeking access to the courts.3®

33 Haberman v. Wash. Pub. Power Supply Sys., 744 P.2d 1032,
1055 (Wash. 1987) (citing Allen v. Wight, 468 U S. 737, 750-51
(1984)).

34 One district court has characterized this position as the
maj ority position. Colyer v. Smth, 50 F. Supp 2d 966, 969
(C.D. Cal. 1999).

% See, e.g., In re Yarn Processing Patent Validity Litig.
530 F.2d 83, 88 (5th Gr. 1976) ("As a general rule, courts do
not disqualify an attorney on the grounds of <conflict of
interest unless the fornmer client noves for disqualification").

For an analysis of federal cases discussing whether a non-
client has standing to nove to disqualify a party's counsel
either as a constitutional or prudential issue, see Colyer v.
Smith, 50 F. Supp. 2d 966 (C.D. Cal. 1999).

3¢ popenhagen, 309 Ws. 2d 601, Y24.
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64 Furthernore, this strict position does not seem
appropriate in Wsconsin, in which direct actions against
i nsurance conpanies are all owed. Under Ws. Stat. 8§ 632.24, a
plaintiff may bring a direct action against an insurance conpany
wi thout naming the insured as a party.3 Adhering to the strict
standing rule in this context would be too restrictive. An
i nsurance conpany sued under the direct action statute would be
prohibited as a non-client party defendant from bringing a
nmotion to disqualify opposing counsel on the basis of counsel's
prior representation of the insurance conpany's insured. Such a
rule of standing would be too restrictive. Yet, the insurance
conpany has a personal interest in the litigation that is
adversely affected when the insurance conpany's insured (who is
not a naned party) is a forner client of the conplaining party's
attorney.

165 Reasons often cited for prohibiting a non-client party
from seeking disqualification of an opposing party's counsel are
that an attorney's duties a to client are designed to protect
the client, not other persons;*® that disqualification notions

m ght be used abusively as a litigation tactic and this should

3" For instance, in the present case, although the Foster
Goup is not a naned party in the litigation, it is an insured
under Bishop's Gove's business liability insurance policy as
excl usi ve property manager of Bishop's G ove.

% "[Tlhe only injury that results from the breach of
confidentiality is personal to [the fornmer client]. [The non-
client] has no standing to conplain that i nformation
obtained . . . will be used against him" Colyer v. Smth, 50
F. Supp. 2d 966, 973 (C.D. Cal. 1999).
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be discouraged;® and that the rules of professional conduct are
to be enforced through disciplinary agencies, not to be used as
procedural weapons in civil actions.

166 At the other end of the spectrum a mnority of
jurisdictions concludes that a non-client party has standing to
move to disqualify opposing counsel.* These courts rely in part
on a "court's well recognized power to control the conduct of

1

attorneys practicing before it."* Thi s expansive standing rule

is also based on an attorney's obligation to report violations
of rules of professional conduct.?

167 This broad view of standing m ght open the door to
numerous notions to disqualify and mght enable parties to

m suse the notion as a procedural weapon to obtain delay and

® Yarn Processing, 530 F.2d at 90 ("To allow an
unaut hori zed surrogate to chanpion the rights of the forner
client would allow that surrogate to use the conflict rules for
his own purposes where a genuine conflict mght not really
exist."); Colyer, 50 F. Supp. 2d at 973 ("The standing
requi renent protects against the strategic exploitation of the
rules of ethics |long disfavored by the Courts.").

40 See, e.g., Dawson v. City of Bartlesville, 901 F. Supp
314, 315 (N.D. Ckla. 1995).

4 Colyer, 50 F. Supp. 2d at 970 (analyzing Kevlik v.
ol dstein, 724 F.2d 844 (1st Cr. 1984) (non-client party has
standing to bring a notion for disqualification of opposing
counsel); Estates Theatres, Inc. v. Colunbia Pictures |Indus.,
Inc., 345 F. Supp. 93, 97-98 (S.D.N.Y 1972) (non-client has
standing to nove for disqualification of counsel)).

42 See, e.g., Kevlik, 724 F.2d at 847 ("The Mdel Code of
Prof essi onal Responsibility, DR 1-103(A) clearly requires that
an attorney cone forward if he has know edge of an actual or
potential violation of a Disciplinary Rule . . . .").
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i ncrease the opposing parties' costs. On the other hand, a
bright-line rule barring a non-client's standi ng may encourage a
party to strategically refuse to nane a forner client as a party
al though in proving the case counsel nust necessarily inplicate
the former client.

168 A third group of jurisdictions seens to take a mddle
posi tion.* In these courts, the general rule is that a non-
client party cannot nove to disqualify opposing counsel on the
ground that the current representation may be a breach of duties
owed to the fornmer client. Narrow exceptions to the general
rul e, however, are recognized.*

169 W are persuaded that a mddle course represents a
good bal ance of conflicting goals and is in keeping with our |aw
broadly recognizing standing "as a mtter of sound judicial
policy.” The mddle course avoids the pitfalls of a rule that a
non-client party has no standing to nove to disqualify opposing
counsel and a rule that every non-client party has standing.
The m ddl e course recognizes that a rule of professional conduct

"does not inply that an antagonist in a collateral proceeding or

43 Stephen Gllers, Regulation of Lawers: Problens of Law
and Ethics 279 (8th ed. 2009) (citing In re Appeal of
| nf ot echnol ogy, 582 A 2d 215, 221 (Del. 1990); Colyer v. Smth,
50 F. Supp. 2d 966 (C.D. Cal. 1999)).

4 For a discussion of sonme exceptions, see Yarn Processing,
530 F.2d at 89.
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transaction has standing to seek enforcement of the rule;"* that
rules of professional conduct "can be subverted when they are
i nvoked by opposing parties as procedural weapons:"*® and that a
non-client party does not generally have standing to enforce a
viol ation of the Rul es of Professional Conduct for Attorneys.*

70 Yet the mddle course also recognizes that under sone
circunstances a breach of duties owed to a non-party forner
client may inpact the just and |awful determ nation of a non-
client party's position and that under these circunstances it is
sound judicial policy for the non-client party to have standing
to nmove for disqualification

171 Accordingly, we conclude that as a general rule only a
former or current client has standing to nove to disqualify an
attorney from representing soneone else in a civil action.
Nevertheless, in cases involving a challenge to a party's
standing to bring a notion for disqualification of opposing
counsel on the ground that opposing counsel is breaching duties
to a non-party forner <client, to determne the persona
interest, the adverse effect, and the judicial policy aspects of

standing in Wsconsin we conclude that a non-client party has

4 SCR Ch. 20, Rules of Professional Conduct for Attorneys,
Scope Y20 ("[V]iolation of a rule does not necessarily warrant
any other nondisciplinary renedy, such as disqualification of a
| awyer in pending litigation").

46 SCR Ch. 20, Rules of Professional Conduct for Attorneys,
Scope 120.

““In re Appeal of Infotechnology, 582 A 2d 215, 220-21
(Del . 1990).
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standing to nove for disqualification of opposing counsel, when
the prior representation is so connected with the current
l[itigation that the prior representation is likely to affect the
just and | awf ul determination of the non-client party's
posi tion. *®

72 The doctrine of standing in the present case explores
whether a connection exists between the current and prior
representations and whether the prior representation is likely
to affect the just and |lawful determ nation of the non-client
party's position. In contrast, the standard of |law (examned in
Part 11, below) for determ ning whether an attorney should be
disqualified explores whether the current and subsequent
representations involve a substantially related matter.

E

173 We now turn to the facts of this case. Although Wayne
Foster and the Foster Group are not parties to the slip-and-fal
l[itigation, Wayne Foster as well as enployees of the Foster
G oup may be key witnesses for the plaintiffs. The plaintiffs'
W t ness list i ncl udes Wayne Fost er and aut hori zed
representatives of Bishop's Gove Condomnium to testify about

mai nt enance of the prem ses. The plaintiffs apparently intend

“8 See Infotechnol ogy, 582 A 2d at 221; FMC Techs., Inc. v.

Edwards, 420 F. Supp. 2d 1153, 1156-57 (WD. Wsh. 2006) (when
conpl ai nant shows that the ethical conflict at i ssue
sufficiently inpacts the just and |awful determ nation of their
claims and the conflict is so intertwined with the current
litigation, the court will consider the conplainant's notion to
di squal i fy opposi ng counsel).
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to rely upon the testinony of Wayne Foster regarding the duties
and actions of the Foster Goup as the exclusive property
manager of the Condom nium in establishing Bishop's Gove's
liability.

74 Moreover, in the instant case, Wayne Foster and the
enpl oyees of the Foster Goup may not nerely be wtnesses.
Rat her, according to the plaintiffs' theory of the case,
Bi shop's Gove is liable for the acts and om ssions of Wyne
Foster and the Foster G oup. According to the record, Bishop's
Gove's liability in the slip-and-fall action wll Ilikely turn
on the actions or om ssions of the Foster Goup or Wayne Foster,
as Bishop's Grove' s exclusive property manager.

175 The Foster Goup's and Wyne Foster's conduct as
manager connects the current litigation wth counsel's prior
representation of Wayne Foster and the Foster G oup. The record
denonstrates that opposing counsel's firmrepresented the Foster
G oup and \Wayne Foster for many years and that t he
representation related to condom ni uns. Not hing in the record
limts the nature of the attorney's representation involving
condomi ni uns. Except for statenments denying any representation
specifically connected wth Foster Goup's managenent of
Bi shop’'s Grove, the record does not affirmatively state that the
prior representation was not in any way related to the Foster
G oup' s managenent of condom ni um properties.

76 According to Bishop's Gove's counsel, the plaintiffs
have an unfair advantage arising out of their counsel's prior
representation of the Foster Goup and \Wayne Foster. I mplicit
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in the affidavits and argunent is Bishop's Gove's claim that
opposi ng counsel has special insight into how the Foster G oup
operates and manages condom nium devel opnents and a special
relationship with Wayne Foster that advantages the plaintiffs.
In support of its argunment about the plaintiffs' counsel's
famliarity with Wayne Foster, Bishop's Gove relied on the
plaintiffs' attorney's conmunications with Wwyne Foster wth
respect to the present litigation.

177 The first communi cation between the plaintiffs’
counsel and Wayne Foster was a phone call to Wayne Foster prior
to the commencenent of litigation. At the plaintiffs' counsel's
request, Wayne Foster agreed to conmmunicate with the clains
adj uster and explain condom nium |aw and the concept of common
property. In the opinion of the plaintiffs' counsel, the
I nsurance conpany's cl ai ns adj uster did not under st and
condom nium | aw and the concept of comon property.

178 The second comunication between the plaintiffs’
counsel and Wayne Foster was a letter that the plaintiffs'
attorney sent to Wayne Foster notifying him of the tinme and
place of his deposition, instead of serving a subpoena or
communi cating with opposi ng counsel .

179 Bishop's Gove asserts that these conmunications show
the famliarity between Wayne Foster and the plaintiffs' counsel
based on their attorney-client relation and that the famliarity
hel ps the plaintiffs to Bishop's Gove's disadvant age.

80 On the basis of this record, we conclude that Bishop's
G ove fits under the exception to the general rule that a non-
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client party does not have standing to bring a disqualification
noti on agai nst opposi ng counsel . In the present case, Bishop's
Grove has standing to nove for disqualification of opposing
counsel . Bi shop's Grove has a personal interest in the notion
to disqualify opposing counsel that is adversely affected
because the prior representation is connected with the current
l[itigation so that the prior representation appears to have an
inpact on the just and |awful determ nation of Bishop's Gove's
posi ti on.
11

181 W now turn to the second question presented on
appeal , nanmely whether the circuit court's standard for
determ ning disqualification of the Cranmer firm the "appearance
of inpropriety,"” is the correct |egal standard. |If not, what is
the correct standard?

182 A circuit court has "broad discretion" in determning
whet her an attorney should be disqualified.*® An appellate court
W ll sustain a circuit court's discretionary determ nation of an
attorney's disqualification if the determnation is based on the
facts of record and on the appropriate and applicable law and is
the product of a rational nental process by which the facts and
| aw are considered together to reach a reasoned and reasonable

det er m nat i on. °°

®In the Interest of Steveon R A, 196 Ws. 2d 171, 177,
537 NW2d 142 (Ct. App. 1995); Berg v. Marine Trust Co., 141
Ws. 2d 878, 887, 892, 416 N.W2d 643 (Ct. App. 1987).

°0 Hartung v. Hartung, 102 Ws. 2d 58, 66, 306 N W2d 16
(1981).
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183 A circuit court's discretionary determ nation based on
an error of law is an erroneous exercise of discretion.>
Whether a circuit court applied the appropriate and applicable
law is a question of law that an appellate court determ nes
i ndependently of +the circuit court but benefiting from its
anal ysi s. °? In determning the applicable law in the present
case, we may have to interpret and apply the Suprenme Court Rules
of Professional Conduct for Attorneys. Interpretation and
application of a Suprene Court Rule is a question of law that an
appel l ate court determ nes independently of the circuit court,
benefiting from its analysis.® \ether the facts fulfill a
| egal standard is ordinarily a question of |aw that an appellate
court determ nes independently of the circuit court, benefiting

fromits anal ysis.>

But when, as in this case, the circuit court did not hold
an evidentiary hearing on the disqualification notion, and all
evidence is in witten form the circuit court has no advantage
over an appellate court in the fornulation of ethical norns.
Novo Terapeutisk Laboratorium A/S v. Baxter Travenol Labs.,
Inc., 607 F.2d 186, 189 (7th Cr. 1979).

51 state v. Hutnik, 39 Ws. 2d 754, 763, 159 N W2d 733
(1968); Berg, 141 Ws. 2d at 887, 892.

52 popenhagen, 309 Ws. 2d 601, 923.

°3 Fil| ppul a-McArthur ex rel. Angus v. Halloin, 2001 W 8,
132, 241 Ws. 2d 110, 622 N.W2d 436.

° Acuity Mit. Ins. Co. v. Qdivas, 2007 W 12, 967, 298
Ws. 2d 640, 726 N.W2d 258.
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84 In the present case, Bishop's Gove, the non-client,
asserts the client's (the Foster Goup's and Wayne Foster's)
grounds for disqualification of plaintiffs' counsel . e
therefore apply in the present case the |law of disqualification
relating to a fornmer client's attenpt to disqualify counsel in a
subsequent representati on of another person. ®°®

185 A fundanental principle in an attorney-client
relationship is that the |lawer owes duties to a client and a
former client. Most of the core concepts of |awer conflicts
of interest were developed through common-law decisions |ong
before jurisdictions officially adopted |awer codes.>® "[T]he
confidence and trust underlying the attorney-client relationship
are foundational to the practice of |aw and deeply rooted in our

| aw and Professional Rules."®’

° See, e.g., FMC Techs., 420 F. Supp. 2d at 1157 (when
determning a non-client's notion to disqualify on the ground
that a client's right to confidentiality may be breached, the
court refers to the rules regulating the conduct of attorneys).

Bi shop's G ove may thus advance the Foster Goup's and
Wayne Foster's rights as forner clients of the plaintiffs’

counsel . Justice Roggensack's concurrence, on the other hand,
would [imt Bishop's Gove's standing to assertions that the
plaintiffs' attorney has obtained information through a breach
of the duty of confidentiality owed to Bishop's G ove. See

Justi ce Roggensack's concurrence, 19138, 180-183.

°® |ntroductory Note to The Restatement (Third) of Law
Governi ng Lawyers (2000).

5" sands v. Menard, Inc., 2010 W 96, 753, 328 Ws. 2d 647,
787 N. W 2d 384.

40



No. 2009AP688

186 The resolution of the issue of disqualification in the
present case is thus guided by our prior case law and the
precepts of the Supreme Court Rules of Professional Conduct for
Attorneys regarding an attorney's duties to former clients.?>®
Appel late courts have often cited the Rules of Professional

Conduct for guidance in non-disciplinary cases, including

°® Nothing in the Supreme Court Rules of Professiona
Conduct for Attorneys, or in the Preanble or in the Scope,
states that a violation of a rule of professional responsibility
cannot be used in a «court's ruling on a notion for
disqualification of a lawer in litigation.

The Scope does present a caution that a violation "does not
necessarily warrant any other nondisciplinary renedy, such as
disqualification of a lawer in pending litigation" or establish

"a basis for civil liability." Preanble, 14 explains that the
Rul es of Professional Conduct "are rules of reason" and "should
be interpreted wth reference to the purposes of |egal

representation and of the lawitself."

41



No. 2009AP688

di squalification cases.> The Introductory Note to the
Restatenent (Third) of Law Governing Lawers (2000) explains
that | awer code provisions may be relevant for the purpose of a
nmotion for disqualifying a | awyer.

187 The W sconsin cases explain that the standard to apply

in disqualifying an attorney on the ground of the attorney's

* See, e.g., Sands, 328 Ws. 2d 647, 153 (review ng
arbitration award; attorney's fiduciary duty of loyalty based on
Rul es of Professional Conduct); Tensfeldt v. Habernman, 2009 W
77, 162 n.25, 319 Ws. 2d 329, 768 N W2d 641 ("The Suprene
Court Rules of professional conduct for attorneys provide
gui dance regarding the scope of representation.”); State v.
Meeks, 2003 W 104, 1959-60, 263 Ws. 2d 794, 666 N W2d 859
("Policy considerations play a fundanental role in protecting
the very inportant relationship between attorney and client.
The attorney-client privilege provides sanctuary to protect a
rel ati onship based upon trust and confidence. . . . W hold that
Scholle's opinions, perceptions, and inpressions of Meeks'
conpetency to proceed are within the attorney-client privilege
set forth in Ws. Stat. 8§ 905.03 and SCR 20:1.6."); D&
Carpentry, Inc. v. US. Bancorp, 2010 W App 122, 18, 329
Ws. 2d 435, 792 N W2d 193 ("[S]Jo far as settlenents are
concerned, the general rule is that an attorney has no authority
to enter into a binding settlenment agreenment w thout his or her
client's consent. . . . SCR 20.1.2(a) (2007-08)"); Rand v. Rand,
2010 W App 98, 496, 327 Ws. 2d 778, 787 N W2d 445 ("Wen a
circuit court awards attorney fees, the anmount of the award is
left to the discretion of the court. . . . Anbng the factors to
be considered are those set out in Suprenme Court Rule 20:1.5(a),
whi ch we quote bel ow. ")

See also Steveon R A, 196 Ws. 2d at 178-80 (determ ning
attorney disqualification on basis of SCR 20:1.7); Burkes wv.
Hal es, 165 Ws. 2d 585, 588-89, 478 N.W2d 37 (C. App. 1991)
(determning attorney disqualification on basis of Code of
Pr of essi onal Responsi bility); Ber g, 141 Ws. 2d at 890-91
(disqualification case; "the need to maintain that trust forns
the basis for one of the ethical canons wunderlying the
substantial relationship test: that |awers should avoid 'even
the appearance of professional i mpropriety.’ SCR 20. 48
[ 1986].").
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former representation of a client is the "substantially rel ated”
st andar d. "[T]he attorney wll be disqualified if the subject
mat t er of t he t wo representations [is] ‘substantially
rel ated.' "®°

188 Qur case law further explains that matters are
substantially related "if the Iawer could have obtained
confidential information in the first representation that would

1 A court need not find that

have been relevant in the second."®
an attorney has actually breached ethical standards or reveal ed
client confidentiality.® It is only necessary that an attorney
have undertaken representation that is adverse to the interests
of a former client.®® A serious possibility that the interest
represented by the attorney in the subsequent enploynent is
adverse to the interest represented in the original enploynent
may be enough for disqualification. %

189 The <circuit court did not apply the substantially
related standard in the present case. Instead, it applied an

"appearance of inpropriety" test. The circuit court thus erred

as a matter of |aw The "appearance of inpropriety" test that

® Berg, 141 Ws. 2d at 885. See also Burkes, 165
Ws. 2d at 588-89 (citing Berg).

°1 Berg, 141 Ws. 2d at 886.

°21d. at 892; City of Witewater v. Baker, 99 Ws. 2d 449,
453, 299 N.W2d 584 (Cx. App. 1980).

®3 Berg, 141 Ws. 2d at 892.

64 State v. Mller, 160 Ws. 2d 646, 659, 467 N W2d 118
(1991).
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the circuit court applied is not the appropriate standard for
disqualification of an attorney based on duties to a forner
client. "The possible appearance of inpropriety . . . is sinply
too weak and too slender a reed on which to rest a

di squal i fi cation order " 65

® Freeman v. Chicago Misical Instrument Co., 689 F.2d 715,
723 (7th Gr. 1982). See Charles W Wlfram Synposium
Rest at enent of the Law Governing Lawers: Former-d i ent
Conflicts, 10 Geo. J. Leg. Ethics 677, 686-87, n.35 (1997) (the
"appear ances" concept is antiquated although occasionally shows
spasnodi c signs of life).

Before the <court of appeals adopted the substantially
related standard in 1987 in the Berg case, tw other cases
raised the issue of disqualification of an attorney because of
prior representation. In one of the cases, City of Witewater
v. Baker, 99 Ws. 2d 449, 299 N.wW2d 584 (C. App. 1980), the
court of appeals nade two references to avoiding the "appearance
of inpropriety” in deciding the disqualification of an attorney.
Id. at 453, 456.

The Berg court, 141 Ws. 2d at 883-85, analyzed these two
prior cases as foll ows:

There are few Wsconsin cases on the subject of
di squalification of an attorney on grounds that he or
she has undertaken representation of a client whose
interests are adverse to those of a forner client, and
none has adopted a nmethodology for determ ning when
disqualification is appropriate. In Ennis v. Ennis,
88 Ws. 2d 82, 276 NNw2d 341 (C. App. 1979), we held
that an attorney who represented the wfe in a
postjudgnment divorce proceedi ng, where another nenber
of his law firm had represented the husband in the
original action, was gquilty of "a serious breach of
t he Code of Professional Responsibility" and should be
disqualified. Id. at 98, 276 NW2d at 347. Noting
t hat the attorney's conflict of i nt erest was
"obvious," id. at 99, 276 N W2d at 348, we did not
di scuss the matter further.

In Gty of Wiitewater v. Baker, 99 Ws. 2d 449, 299
N.W2d 584 (Ct. App. 1980), an attorney represented
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Baker in connection wth his purchase of real estate,
drafting the deed, and providing related services. A
few years later, Baker becanme involved in a dispute
with the city over the wdening of an adjoining
street. He brought an action to declare his interest
in the property and was pronptly sued by the city to
force renoval of several alleged encroachnents on the
street ri ght - of - way. Baker' s f or mer | awyer
represented the city in both actions, and we held that
the trial court erred when it declined to disqualify
hi m W noted that a court need not find that the
attorney has actually engaged in unethical conduct or
di sclosed the former client's confidences in order to
be disqualified on grounds of conflict of interest.
All that is required is that "the attorney has
undertaken representation of a client whose interests
are adverse to those of the fornmer client.” Id. at
453, 299 N.W2d at 586. This is so, we said, because
"[a]ttorneys are obligated to avoid even the
appearance of inpropriety.” Id.; Ennis, 88 Ws. 2d at
98-99, 276 N.W2d at 348.

In Whitewater, 99 Ws.2d at 455, 299 N.W2d at 587, as
in Ennis, the conflict was "obvious," and we were not
called upon to analyze the facts under any particul ar
test for disqualification. The Witewater opinion
does, however, acknow edge the existence of two tests
for disqualification based on inconsistent or adverse
representati ons. One test was said to be whether the

new enploynent wll require the attorney to do
anything "that wll injuriously affect a forner client
in any matter in which he formerly represented him and
al so whether the attorney will be called on. . . to
use agai nst a former client any know edge or
information acquired in the forner relationship.” Id.

at 454, 299 NWw2d at 587, «citing 7 AmJur.2d
Attorneys at Law, sec. 156, p. 140 (1963) [now sec.
186, pp. 238-39] (footnote omtted). The Wit ewat er
court also referred to a "federal" t est for
i nconsi st ent enpl oyment —whet her a ' subst anti al
relation' exists between the subject mtter of the
former representation and the issues in the |later
adverse representation,” id. at 454-55 n.1, 299 N W2d
at 587—and suggests that the attorney would have been
subject to disqualification wunder either standard
because his subsequent representation was "obviously
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190 The seminal case setting forth the substantially
related standard, and the case upon which Wsconsin case law is

based,® is T.C. Theatre Corp. v. Warner Brothers Pictures, 113

F. Supp. 265, 268 (S.D.NY. 1953). "[Where any substanti al
rel ati onship can be shown between the subject matter of a forner
representation and that of a subsequent adverse representation,
the latter will be prohibited."® In establishing this standard,

the federal district court in Theatre Corp. relied upon the

Ameri can Bar Association's ©Mdel Canons of Professional Ethics,

al t hough the case was not a disciplinary case.®

adverse"” to his representation of the former client.
|d. at 455, 299 N.W2d at 587.

In this case the parties argued, and the trial court
applied, the "substantial relationship" test. The
test has been applied in every federal circuit for
nmore than thirty years, and in nost state courts as
wel | . Because we believe it to be the appropriate
test to be wutilized in attorney disqualification
cases, we adopt and apply it here.

(Footnotes omtted.)
66 Burkes, 165 Ws. 2d at 591, n. 4.

 T.C. Theatre Corp. v. Warner Bros. Pictures, 113 F.
Supp. 265, 268 (S.D.N. Y. 1953).

% "A Jawyer's duty of absolute loyalty to his client's
interests does not end with his retainer. He is enjoined for
all time, except as he may be released by law, from disclosing
matters revealed to him by reason of the confidential
rel ati onship. Related to this principle is the rule that where
any substantial relationship can be shown between the subject
matter of a former representation and that of a subsequent
adverse representation, the latter will be prohibited." T. C
Theatre, 113 F. Supp. at 268.
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191 Thus, likew se, in determining whether the Craner firm
shoul d be disqualified under the substantially related standard,
we refer to the Wsconsin Rules of Professional Conduct for
Attorneys governing the conduct of nenbers of the bar. The
Rul es provide principles for an attorney's duties to forner and
current clients. W again enphasize that the instant case does
not involve a determnation of unethical conduct. This is a
di squalification proceeding, not a disciplinary proceeding. The
circuit court concluded that the plaintiffs' law firm did not
engage in any unethical conduct of any kind.

192 In examning the Rules of Professional Conduct, we
| ook at SCR 20:1.9 because Bishop's Gove's notion to disqualify
the Cranmer firm is based on the firms duty owed to forner
clients.®

193 In pertinent part, SCR 20:1.9(a) provides as foll ows:

(a) A lawer who has fornerly represented a client in
a matter shall not thereafter represent another person
in the same or a substantially related matter in which
that person's interests are materially adverse to the
interests of the fornmer client wunless the former
client gives inforned consent, confirnmed in a witing
signed by the client.

® Supreme Court Rule 20:1.7, entitled "Conflicts of

interest current clients,” is generally relevant in the present
case, too. Al though Rule 20:1.7 focuses on current client
conflicts, it inplicates fornmer client conflicts as well. Rul e

20: 1.7 provides, inter alia, that "a lawer shall not represent
aclient if the representation involves a concurrent conflict of

interest. A concurrent conflict of interest exists if . . . (2)
there is a significant risk that the representation of one or
more clients wll be mterially |imted by the |awer's
responsibilities to. . . a forner client . . ." (enmphasi s
added) .
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(c) A lawer who has fornerly represented a
client in a matter or whose present or former firm has
formerly represented a client in a matter shall not
thereafter:

(1) use I nformation relating to t he
representation to the disadvantage of the forner
client except as these rules would permt or require
with respect to a client, or when the information has
becone generally known; or

(2) reveal i nformation relating to t he
representation except as these rules would permt or
require with respect to a client.

194 1In appl yi ng SCR 20:1.9 to determ ne  whet her
disqualification is required, a court nust determne: (1)
whet her there was an attorney-client relationship and whether it
has ceased; (2) whether the subsequent representation of another
person involves the sanme or a substantially related matter; (3)
whether the interests of the subsequent client are materially
adverse to those of the fornmer client; and (4) whether the
former client consented to the new representation. '

B

195 In the instant appeal, it is wundisputed that an
attorney-client relationship had existed between the Cranmer firm
and Wayne Foster and the Foster Goup and that the Craner firm
no |longer represented Wayne Foster or the Foster Goup at the

time the slip-and-fall litigation began.’ Furthernore, no one

° American Bar Association, Annotated Mdel Rules of
Prof essi onal Conduct, Rule 1.9 Duties to Former Clients (6th ed.
2007).

Tt the attorney-client relationship were ongoing,
di squalification would be guided by SCR 20:1.7.

48



No. 2009AP688

asserts that the former clients (Wayne Foster and the Foster
G oup) have consented to the Craner firmis representation of the
plaintiffs in the present case.

196 The disagreenent in the present case lies mainly with
the interpretation of "substantially related.” Wsconsin courts
have been using the substantially related standard in attorney
di squalification cases when an attorney represents a party in a
matter in which the adverse party is that attorney's forner
client.”” W now apply the substantially related standard in the
present case in which the attorney's fornmer client is not a
party.

197 The substantially related standard is not only
explained in our case law but is further explained in the
American Bar Association Mdel Rules of Professional Conduct and
comments thereto, which are not binding on Wsconsin courts but
are instructive when interpreting Wsconsin Supreme Court Rules

that are anal ogous to the ABA Mvdel Rules.” The Comments to ABA

2 Burkes, 165 Ws. 2d at 591 n.4 (the substantially rel ated
standard is enployed in virtually all jurisdictions); Berg, 141
Ws. 2d at 885.

" See In re Disciplinary Proceedi ngs Agai nst Marks, 2003 W
114, 4965, 265 Ws. 2d 1, 665 N.W2d 836; State v. Ml oney, 2005
W 74, 120, 281 Ws. 2d 595, 698 N. W2d 583.
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Model Rule 1.97% describe the "substantially related" standard as

foll ows:

Matters are "substantially related" for purposes of
this Rule if they involve the sanme transaction or
| egal dispute or if there otherwise is a substantial
risk that confidential factual information as would
normal |y have been obt ai ned in t he pri or
representation would materially advance the client's
position in the subsequent matter.

198 The Restatenent (Third) of The Law Governing Lawers
simlarly describes the substantially related standard.’ The

Comrents to 8 132 of the Restatenent explain that "[a]

" The text of SCR 20:1.9 is substantially identical to
8§ 1.9 of the Anerican Bar Association's Mdel Rul es of
Pr of essi onal Responsibility. The Wsconsin comment to the Rule
st at es: "The Wsconsin Suprene Court Rule differs from the
Model Rule in requiring inforned consent to be confirnmed in a
witing 'signed by the client.""

The comments to ABA Mdel Rule 1.9 are published in the
Suprene Court rules and while not adopted "may be consulted for
guidance in interpreting and applying the Rules of Professiona
Conduct for Attorneys." W sconsin Comrent to SCR ch. 20
Preanble: A Lawyer's Responsibilities.

> Section 132 governing a representation adverse to the
interests of a fornmer client is simlar to SCR 20:1.9 and
provi des as foll ows:

The current matter is substantially related to the
earlier matter if:

(1) the current matter involves the work the |awer
performed for the former client; or

(2) there is a substantial risk that representation of
the present client will involve the use of information
acquired in the course of representing the forner
client, unless that information has beconme generally
known.
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subsequent matter is substantially related to an earlier

matter . . . if there is a substantial risk that the subsequent
representation will involve the use of confidential information
of the fornmer client obtained in the course of t he
representation . . . . Substantial risk exists where it is

reasonable to conclude that it would materially advance the
client's position in the subsequent nmatter to use confidential

information obtained in the prior representation."’®

199 The substantially related standard has sonetines

proved nuch easier to recite than to describe accurately or to

"7 To assist courts in applying the standard,

apply confidently.
it is helpful to understand the rationale of the substantially
rel ated standard. The standard reflects several concerns,
including protecting the confidential information of the forner
client obtained in the course of representation; protecting the
present client by disqualifying counsel who m ght be constrained
in effective representation because of an obligation to a forner

client;’®

and protecting the lawer such that retention of the
| awyer for services on specific cases or issues wll not be

transformed into the lawer's lifetinme commitnent.

® Restatenent (Third) of The Law Governing Lawers § 132
cnt. d(iii) (2002).

" Wl fram supra note 65, at 680.

® See SCR Rule 1.7 (a)(2), set forth in the margin at note
80, supra.

® Restatenent (Third) of The Law Governing Lawers, § 132
cmt. b (2002).
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100 A central concern underlying the substantially related
standard in SCR 20:1.9, and disqualification based on a breach
of duties owed a forner client, is confidentiality between the
attorney and the former client. Mai ntai ning confidentiality of
information relating to representation is a fundanental
principle in the attorney-client relationship.? This
f undanent al principle encourages <clients "to seek |egal
assistance and to communicate fully and frankly with the |awer
even as to enbarrassing or legally damaging subject matter.”
SCR 20:1.6, ABA Coment 2. By protecting attorney-client
confidentiality, a court maintains public confidence in the
| egal profession and protects the integrity of the judicial
process. 8!

1101 If attorney-client confidentiality were the only
interest to consider in disqualification of counsel, there would
be no need for the substantially related standard, as
confidentiality would be best protected by a blanket rule
precluding lawers from representations adverse to any forner
client. But , a bl anket di squalification rul e woul d

unnecessarily deny persons their chosen counsel.

102 In Wsconsin, a Jlitigant's right to prosecute or
defend a suit with an "attorney of the suitor's choice" is
protected by the state Constitution. Article 1, Section 21(2)

80 Meeks, 263 Ws. 2d 794, 933.

8 Freeman v. Chicago Musical Instr. Co., 689 F.2d 715, 721
(7th Gir. 1982).
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of the Wsconsin Constitution states: "In any court of this

state, any suitor may prosecute or defend his suit either in his

own proper person or by an attorney of the suitor's choice"

).82

(enphasi s added

82 Five states, Al abama, Georgia, Mchigan, M ssissippi, and
Ut ah, have conparable constitutional guarantees to counsel in
civil proceedings. Only Wsconsin provides that such counse
may be freely selected by the individual represented.

Al abama Constitution Art. |, 8§ 10 (2010)

Sec. 10. Right to prosecute civil cause. That no
person shall be barred from prosecuting or defending
before any tribunal in this state, by hinself or
counsel, any civil cause to which he is a party
(enphasi s added).

Georgia Constitution Art. I, 8§81, Xl I (2010)

PARAGRAPH XI'l. Right to the courts

No person shall be deprived of the right to prosecute
or defend, either in person or by an attorney, that
person's own cause in any of the courts of this state
(enmphasi s added).

M chigan Constitution Art. |, § 13 (2010)

8§ 13. Conduct of suits in person or by counsel. A
suitor in any court of this state has the right to
prosecute or defend his suit, either in his own proper
person or by an attorney (enphasis added).

M ssi ssippi Constitution Art. 3, § 25 (2010)

8 25. Access to courts. No person shall be debarred
from prosecuting or defending any civil cause for or
against him or herself, before any tribunal in the
state, by him or herself, or <counsel, or both
(enmphasi s added).

Utah Constitution Art. |, § 11 (2010)

53



No. 2009AP688

1103 The state constitutional right of representation in
any court "by an attorney of the suitor's choice" is not,
however, absol ute.

1104 For exanple, in Lorscheter v. Lorscheter, 52 Ws.2d

804, 808, 191 N.W 200 (1971), the court concluded that a party
in a default divorce proceeding was not entitled to substitute a
new attorney on the day of the hearing when she had not conplied
with the statutory framework governing attorney substitution in
pendi ng acti ons. The right to counsel of one's choice may be
denied when it wunduly interferes wth the admnistration of
justice. Id.

1105 Simlarly, a suitor's choice of counsel is |imted by
the court's licensure and bar nembership requirenents.®  The
constitutional right to an attorney of the suitor's choice is
tenpered by the requirenent that counsel be licensed in
W sconsi n.

1106 The Wsconsin Constitution grants each person a right
of representation in any court "by an attorney of the suitor's

choi ce. " This constitutional right is safeguarded when the

§ 11. [Courts open — Redress of injuries.] Al
courts shall be open, and every person, for an injury
done to him in his person, property or reputation,
shall have renedy by due course of |aw, which shall be
adm ni stered w thout denial or unnecessary delay; and
no person shall be barred from prosecuting or
defending before any tribunal in this State, by
hi msel f or counsel, any civil cause to which he is a
party (enphasis added).

8 See SCR 10.03(4).

54



No. 2009AP688

court protects clients by maintaining high ethical standards of
attorney professional responsibility.

1107 Cogni zant of the interests to be balanced in deciding
di squalification notions, we turn to the factors to be
considered in determning whether an attorney's current
representation is substantially related to the attorney's prior
representation.

1108 The assessnent of whether the fornmer and current
representations are "substantially related" is case-specific and
involves a process of factual reconstruction. It requires a
court to determne first the likelihood that the |awer was
exposed to confidential information based on the matter of the
prior representation. Then the court nust assess the I|ikelihood
that confidential information will be relevant in the current
representation. ®

1109 Incidental simlarities between the prior and current
representations do not support disqualification.® Relying upon
incidental simlarities creates a standard that is overly broad
and inproperly infringes on the rights of persons to obtain
counsel of their choosing. "[T]he fact that a |awyer has once

served a client does not preclude the |awer from using

8 Wl fram supra note 65, at 717.

8 [ R] epresentation in cases of ner e posi ti onal
conflict . . . should alnbst never be barred in the serial
context." 1 Hazard & Hodes, The Law of Lawering: A Handbook on

the Mdel Rules of Professional Conduct, § 1.9:202 (2d ed.
1996) .
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generally known information about that «client when Iater
representing another client."8°

110 Finally, we examne the remaining criterion under SCR
20:1.9, t hat IS, whet her the current representation is
materially adverse to the forner client. Whet her an attorney's
current representation is materially adverse to a forner client
is likewi se a fact-intensive analysis.

1111 The analysis should focus on whether the current
representation may cause the fornmer client financial, l|egal, or
sone other identifiable harm® The court nust determine "the
degree to which the current representation nay actually be
harnful to the former client."®

C
112 The circuit court in the present case did not exam ne

whet her the attorney's current representation was "substantially

related" to the prior representation or was "materially adverse"

8 SCR 20:1.9, ABA Comment 8. See Vestron Inc. v. Nat'
CGeographic Soc'y, 750 F. Supp. 586, 595 (S.D.N.Y. 1990) ("[I]f
insight into a fornmer client's general 'litigation thinking
were to constitute ‘'relevant privileged information,' then
di squalification would be nmandated in virtually every instance
of successive representation. That <clearly is not the
law . . . ."). See also Annot. Mdel Rules of Prof. Conduct,
Rule 1.9. (2007).

87 See Restatement (Third) of Law Coverning Lawers, § 132
cnt. e. (2002) (discussing "materially adverse").

8 See Sinmpson Performance Prods., Inc. v. Robert W Horn,
P.C., 92 P.3d 283, 288 (Wo. 2004) (citing ABA/BNA Lawers'
Manual on Professional Conduct, 8§ 51:220 (2002)).

8 sj npson Performance Prods., 92 P.3d at 288.
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to the fornmer client. Instead, the circuit court relied on an
erroneous standard, whether an "appearance of inpropriety"”
resulted from the plaintiffs' attorney's comunication wth
Wayne Foster in the present litigation.

113 W conclude that the «circuit court applied an
incorrect standard of law in disqualifying the plaintiffs'
attorney, nanely disqualifying the attorney on the basis of the
"appearance of inpropriety." Gven the paucity of facts in the
record relating to the attorney's prior representation of the
Foster Goup and Wawyne Foster, we are unable to determne
whet her the two representations are substantially related such
that the confidences of the Foster Goup and Wayne Foster are
inplicated in this personal injury action or whether the current
representation is materially adverse to the fornmer client.

1114 W& cannot determne from the record before us whether
the circuit court's order disqualifying the plaintiffs' attorney
is erroneous when applying the correct standard. Accordingly,
we reverse the order of the circuit court disqualifying the
plaintiffs' attorney and remand the matter to the circuit court
for such further proceedings as the circuit court determ nes are
appropriate to resolve the question presented.

By the Court.—Jhe order of the circuit court is reversed

and the cause i s renmanded.
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1115 DAVI D T. PROSSER, J. (concurring). The
certification from the court of appeals asked this court to

resol ve a specific question of standing:

Does a non-client party (Bishop's Gove) have standing
to nove for the disqualification of the opposing
party's attorney based on that attorney's prior
representation of a non-party (the Foster Goup and
Wayne Foster)?

1116 The |ead opinion concludes that Bishop's Gove has
standing in this case, and in this | concur.

117 In reaching this result, however, the |ead opinion
engages in a lengthy review of Wsconsin cases and produces, in
effect, a restatement of the |aw It is this restatement of
Wsconsin law on standing that triggers two concurrences and
sone angst.

1118 To the extent that the |lead opinion attenpts to bring
order out of <chaos in our law on standing, it serves a
constructive purpose. W all benefit when the court provides a
clear restatenent of the |[|aw However, if the restatenent
changes the law while purporting sinply to clarify it, it goes
beyond the facts, effects a result that was neither requested
nor briefed by the parties, and creates confusion anong the
bench and bar.

1119 My concern my be sumarized as follows. " Any
particular standing reginme can fall on a spectrum from
restrictive, where potentially no one can challenge certain
wrongs, to permssive, where alnost anyone can sue.” Eugene

Kontorovich, Wat Standing is Good For, 93 Va. L. Rev. 1663,

1668 (Nov. 2007). A good faith effort to help the bar identify
1
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where Wsconsin law is on this "spectrunf is helpful
Conversely, an effort to nove Wsconsin's position on the
"spectrunt from one place to another is not hel pful unless there
is a full appreciation of what is being done—and has mgjority
support.

1120 When the lead opinion relies on new and different
terms and enploys a different analysis, it permts an inference
that the law is being changed. In ny view, the majority of the
court does not favor changing the | aw

1121 The statenent in the lead opinion that "[s]tanding in
Wsconsin is not to be construed narrowmy or restrictively, but
rather should be construed liberally,” lead op., 138, has anple
rhetorical support in our cases. Nevert hel ess, Wsconsin case
| aw does not support the proposition that standing is such a | ow
hurdl e that "al nost anyone can sue."

122 The | ead opi ni on reads:

Upon careful analysis of the case law, it is clear
that the essence of the determnation of standing is:
(1) whether the party whose standing is chall enged has

a personal interest in the controversy (sonetines
referred to. . . as a "personal stake" in the
controversy); (2) whether the interest of the party
whose standing is challenged will be injured, that is,

adversely affected; and (3) whether judicial policy
calls for protecting the interest of the party whose
standi ng has been chal | enged.

Lead op., 15; see also lead op., T40.

1123 For the nobst part, the |ead opinion substitutes the
phrase "personal interest"” for "personal stake." See id. So
long as these phrases nean the sanme thing, there should be no
conpl ai nt. | f, however, the phrase "personal interest” neans

sonmething | ess than "personal stake,” | do not subscribe to it.
2
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1124 "A person has standing to seek judicial review when

that person has a personal stake in the outcone and is directly

affected by the issues in controversy." Schill v. Ws. Rapids

Sch. Dist., 2010 W 86, 1938, 327 Ws. 2d 572, 786 N W2d 177

(enphasis added). A person has a personal stake in the outcone
when a person has suffered an actual injury to a legally

protected interest, MConkey v. Van Hollen, 2010 W 57, 115, 326

Ws. 2d 1, 783 N.W2d 855 (citing State ex rel. First Nat'l Bank

v. M Peoples Bank, 95 Ws. 2d 303, 308, 290 N WwW2ad 321

(1980)), or is threatened with such an injury, Krier v. Vilione,

2009 W 45, 920, 317 Ws. 2d 288, 766 N W2d 517 (citing
Chenequa Land Conservancy, Inc. v. Vill. of Hartland, 2004 W

App 144, Y13-16, 275 Ws. 2d 533, 685 N.W2d 573).

1125 The second prong listed by the lead opinion is
"injury," that 1is, "the interest [personal stake] of the
party . . . is adversely affected.” | take "adversely affected"
to mean actual injury.

1126 The third prong of the lead opinion is "judicial
policy." Wat this nmeans is not entirely clear, but it my be
illumnated by considering the differences between standing
under federal |aw and standi ng under Wsconsin | aw

127 The United States Suprene Court has described the |aw
of standing under the federal Constitution as "a blend of
constitutional requi renents and prudenti al consi derations."

Valley Forge Christian College . Anericans United for

Separation of Church and State, Inc., 454 U S. 464, 471 (1982).

Under Article 11l of the Constitution, the judicial power of the
federal courts is limted to the resolution of "cases" and

3
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"controversies." |1d. Accordingly, standing nust exist in order
to invoke the jurisdiction of the court. Horne v. Flores,
us _ , 129 S. . 2579, 2592 (2009).

1128 The Court has explained that the requirenent of
"actual injury redressable by the court serves several of the

inplicit policies enbodied in Article III1." Val | ey Forge, 454

US at 472 (citations and quotations omtted). These policies
i nclude ensuring that |egal questions are decided in a "concrete
factual context conducive to a realistic appreciation of the
consequences” of the court's decision. Id. This concrete
factual context also allows the court to nmake a decision wthout
worrying that its decision will have unforeseen consequences in
cases presenting different facts. 1d.

1129 Anot her policy underlying federal standing doctrine is
a respect for the autonony of the individuals who may be nost
directly affected by a judicial decision, by refusing to allow
courts to be used as "a vehicle for the vindication of the val ue

interests of concerned bystanders.” United States v. SCRAP, 412

US 669, 687 (1973). By requiring litigants to have a persona
stake in the outconme, federal standing doctrine assures that the
argunents presented will sharpen the presentation of issues and
thus be of greater assistance to the court in making its

decision. Flast v. Cohen, 392 U. S. 83, 99 (1968).

130 As the | ead opinion has noted, in Wsconsin the |aw of
standi ng does not have a jurisdictional conponent, but is rather
a mtter of "judicial policy," lead op., 9940 n.18. The
di scussion of "judicial policy" in our precedent has tended to
enphasi ze the difference between our doctrine and the federal

4
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jurisdictional doctrine, instead of providing clear analysis of
what "judicial policy" is. In ny view, judicial policy enbodies
the sanme prudential considerations discussed by the Suprene

Court in Valley Forge.

131 Judicial policy is not, and has not been, carte
bl anche for the courts of Wsconsin to weigh in on issues
whenever the respective nmenbers of the bench find it desirable.
Nor, it should be noted, is it an escape hatch that allows
courts to avoid issues that would be troubling or politically
i nconveni ent to decide. While the question of standing does
require a case by case analysis, "judicial policy" should not
allow us to create an ad hoc standard for every new case.

132 This court has recently attenpted to articulate sone
of the prudential considerations that wunderlie our standing
doctrine, in Krier and McConkey.

133 In Krier, the court declined to extend standing to
plaintiffs whose argunents had no basis in Wsconsin or
traditional corporate |aw Krier, 317 Ws. 2d 288, 920. The
court specifically pointed out that if it were to find standing
in this context, "there would be no stopping point to
liability." Id., 923. W did not find it appropriate to open a
"universe of entities or people" who could potentially bring
suit by recognizing standing. 1d., 920.

1134 In McConkey, on the other hand, the court recognized
standing because—anong ot her reasons—+f the —case were
di sm ssed on standing grounds, another plaintiff would bring an
identical suit. McConkey, 326 Ws. 2d 1, 9117-18. Even though
the court stated it was "troubled by the broad general voter

5
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standing articulated by the <circuit court,” it found that
judicial efficiency would best be served by allowing the case to
proceed. Id., 117. The court also considered many of the
prudential considerations enunerated by the United States
Suprenme Court, including whether another plaintiff mght argue
the case nore zealously or present nore fully the issues
involved. 1d., 918.

1135 In sum it should be clear that the third prong |isted
by the lead opinion is not a "catch-all" provision that would
allow courts to act as they see fit. If it is analyzed as a
separate elenent, it is nmerely a continuation of the prudenti al
considerations this court has upheld in the past.

136 Wth these caveats, | respectfully concur.
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1137 PATI ENCE DRAKE ROGGENSACK, J. (concurring). The | ead
opi nion concludes that the defendants have standing to object to
the plaintiffs' choice of attorney in this slip and fal
negl i gence acti on. The |ead opinion so concludes based on a
pot enti al W tness's past enpl oynment of the plaintiffs
attorney's law firm for |land and condom ni um devel opnent that is
unrelated to the Bishop's Grove Condominiums.! The interest that
the lead opinion identifies is the attorney-client confidences
of the potential witness that are protected by Suprene Court
Rule (SCR) 20:1.9.2

1138 | do not join the |lead opinion for three reasons: (1)
it creates and then applies a new test for standing that does
not require Bishop's Gove to nmake a showing that it has a
legally protectable interest in the Cranmer law firms attorney-
client relationship with a potential witness; (2) it enploys ch
20 of the Suprene Court Rules as a legal basis upon which to
confer standing to Bishop's Gove to disqualify plaintiffs'
attorney; and (3) whether defendants have standing to chall enge
plaintiffs' choice of attorney based on a comunication of
Bi shop's Gove's confidential information cannot be decided
conclusively on the record before us. Accordingly, | would
remand to the circuit court to hold an evidentiary hearing in
order to permt Bishop's Gove to denonstrate whether Wyne
Foster inproperly transmtted Bishop's Gove's confidentia

information to plaintiffs' attorney.

! Lead op., TY5-8.
2 1d., 194.
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| . BACKGROUND

1139 The background underlying this appeal is ably set out
in the |ead opinion. Therefore, | relate only what is necessary
to understand this concurrence.

1140 On February 1, 2007, Susan Foley-Ci ccantelli and her
husband, Mark GCiccantelli, purchased Unit 175C in the Bishop's
G ove Condom niuns, Inc. (Bishop's Gove). On February 6, 2007,
Susan slipped and fell on ice in the driveway of Unit 175C a
common area of Bishop's G ove. She sustained serious injuries
that have required nultiple surgeries.

1141 Susan and Mark retained Attorney Tinothy Andringa of
the law firm of Cramer, Milthauf & Hamres, LLP (Craner law firm
to represent themin regard to Susan's slip and fall. As part
of his representation, Attorney Andringa contacted State Farm
Fire & Casualty Conpany's (State Farm?® adjuster about his
clients' claim \Wen the adjuster responded that Bishop's G ove

was not responsible for ice on the driveway of Susan's

condom nium Attorney Andringa contacted Wawyne Foster. The
Foster Goup, Ltd., Wayne Foster's agency, nanages Bishop's
G ove. Attorney Andringa asked Foster to explain to the

adj uster where the common areas of Bishop's G ove are and that
Bi shop’s Grove is responsible for maintaining conmon areas.

142 Attorney Andringa was famliar wth Foster because
Attorney Peter Plaushines of the Craner |law firm had represented
Foster and The Foster Goup in land and condom ni um devel opnent

unrelated to Bishop's G ove. The law firm of Reinhart Boerner

3 State Farmis Bishop's Grove's insurer.

2
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Van Deuren S.C. (Reinhart law firm represented Wayne Foster and
The Foster Goup in regard to the devel opnent and managenent of
Bi shop's G ove.

1143 No settlenment was reached with State Farm  Therefore,
on May 7, 2008, Attorney Andringa filed suit against Bishop's
G ove and State Farm He alleged that Susan's injuries were
caused by Bishop's Gove's negligent maintenance of the common
area where Susan fell.

1144 On  January 26, 2009, Bi shop' s Gove noved to
disqualify Attorney Andringa from representing Susan and MarKk.
The notion alleged that Foster was the exclusive agent for
managi ng Bishop's Gove and that Foster had a "long standing
attorney/client relationship with the Cranmer law firm?" The
nmotion further alleged that "The Cramer firm could have obtai ned
facts, information or know edge to use against Foster in this
case regarding know edge of condom nium docunents, their
interpretation and continuing duties under property nanagenent.”
And finally, the notion alleged, "To establish liability against
Bi shop's Grove it is likely Cramer will need to prove that their
former client did sonmething wong as it pertained to duties and
obligations under the condom nium docunents vis-a-vis the
plaintiff or failed in their duties of property nanagenent thus
pl acing Craner in an adverse position as to a forner client.”

1145 Foster submtted an affidavit in which he averred
Attorney Pl aushines has represented Foster and The Foster G oup
"for a variety of business nmatters." Foster nentions Attorney

Pl aushi nes' representation of The Foster Goup in "Ruff's
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Preserve,"” "Water's Edge" and "lIsland View" Foster does not
aver any connection between Attorney Plaushines and Bishop's
Grove, nor does he aver that Attorney Andringa received
confidential information about Bishop's Gove in regard to the
managenent agreenent of Bishop's Gove, this pending |awsuit or
any other matter.

1146 Attorney Andringa submtted an affidavit explaining
that his firm had run a conflict of interest check on Bishop's
G ove before agreeing to represent Susan and Mark in this slip
and fall action. He found that the Craner law firm had never
represented Bishop's Gove, nor has it had any involvenent in
the creation or devel opnent of Bishop's G ove.

1147 Attorney Andringa attached a certified copy of the
Articles of Incorporation of Bishop's Gove to his affidavit.
That docunent shows that the Reinhart law firm prepared the
condom ni um docunent .

1. DI SCUSSI ON

1148 The |ead opinion concludes that Bishop's Gove has
standing to object to Attorney Andringa's representation of
Susan and Mark because of confidences of Foster devel oped
t hrough past representations of him and The Foster G oup by the
Craner law firm* It cites SCR 20:1.9 as the context in which
Bi shop’s Grove's notion to disqualify Attorney Andringa is to be

deci ded. ®
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1149 The lead opinion errs in its discussion of Bishop's
Grove's standing when it creates and then applies a new standing
anal ysis® and arrives at conclusions that are unsupported by
facts in the affidavits of record.’

A. Standard of Review
1150 W deternmine whether a petitioner has standing to

proceed as a question of law that is subject to our independent

® The lead opinion concludes that "a non-client party has
standing to nove for disqualification of opposing counsel, when
the prior representation is so connected with the current
litigation that the prior representation is likely to affect the
just and | awf ul determination of the non-client party's
position." 1d., 171.

After discarding Wsconsin's long-term standing analysis
wi t hout acknow edging that it is changing the test for standing,
the lead opinion then accords Bishop's Gove's standing. The
lead opinion does so on the ground that the attorney's
representation may be a breach of the former client's right to
confidentiality inasnmuch as the defendant has shown that the
attorney's "prior representation is so connected wth the

current litigation that the prior representation is likely to
affect the just and |awful determnation of the non-client
party's position." I1d., 7. As | explain below, this analysis

omts the requirenent that the petitioner prove a legally
protected interest that is personal to the petitioner, which is
one part of the two-part test for standing. Fox v. DHSS, 112
Ws. 2d 514, 529, 334 N.W2d 532 (1983).

" The lead opinion relates, "The Foster Goup's and Wyne
Foster's conduct as manager connects the current litigation with
counsel's prior representation of Wayne Foster and the Foster
G oup. " Lead op., 1975. However, there is no statenent of
undi sputed fact in any affidavit that supports the conclusion
that the Cranmer law firms past representation of Foster and The
Foster Goup is connected with the current litigation. To the
contrary, all affiants who comented on whether there was a
connection between past representation of Foster or The Foster
G oup and Bishop's Gove did not aver that the Craner law firms
representation of Foster and The Foster G oup had anything to do
with Bishop's Gove.
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revi ew. Metro. Builders Ass'n of Greater MIwaukee v. Vill. of

Germantown, 2005 W App 103, 912, 282 Ws. 2d 458, 698 N W2d
301.
B. Standing Principles
151 Questions of standing are not new to Wsconsin courts.
Wel | reasoned opinions have recently and repeatedly explained

that a standing analysis has two parts. Krier v. Vilione, 2009

W 45, 920, 317 Ws. 2d 288, 766 N.W2d 517; Fox v. DHSS, 112

Ws. 2d 514, 524-25, 334 N W2d 532 (1983); Ws.'s Envtl.

Decade, Inc. v. Public Serv. Commin of Ws., 69 Ws. 2d 1, 9-10,

230 N.W2d 243 (1975).8

152 In Fox, an often cited case, we explained that

standing to proceed requires the petitioner to prove that: (1)
he has sone "threatened or actual injury resulting from the
putatively illegal action"; and (2) the injury or threatened

8 The sane two-part test for standing enployed herein has
been repeatedly recognized by Wsconsin courts. See Metro.
Builders Ass'n of Geater MI|waukee v. Vill. of Germantown, 2005
W App 103, 913, 282 Ws. 2d 458, 698 N.W2d 301 (noting that
the Wsconsin standing analysis has two parts, "first, whether
the challenged action caused direct injury to the petitioner's
interest and second, whether the interest affected was one
recognized by law'); Eller Mdia, Inc. v. Dv. of Hearings &
Appeal s, 2001 W App 269, 917, 249 Ws. 2d 198, 637 N W2d 96
(recogni zing and applying the above two-part test for standing);
MCI Tel ecomms. Corp. v. Public Serv. Conmin of Ws., 164 Ws. 2d
489, 494-95, 476 N.W2d 575 (C. App. 1991) (applying the two-
part standing test and concluding that MI did not prove a
legally protectable interest); Town of Delavan v. Cty of
Del avan, 160 Ws. 2d 403, 410-11, 466 N.wW2d 227 (Ct. App. 1991)
(recogni zing Wsconsin's two-part test for standing); Mendonca
v. DNR, 126 Ws. 2d 207, 209, 376 Nw2d 73 (C. App. 1985)
(empl oying the same two-part test for standing set out in this
concurrence).
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injury is to his legally protectable interest, i.e., an interest
of the petitioner that is recognized by |aw. Fox, 112 Ws. 2d
at 524-25 (quoted citation omtted).

1153 In Fox, District Attorney E. Mchael MCann and ot her
petitioners objected to the proposed l|ocation of a prison,
contendi ng the proposed |ocation was too renote, thereby having
the potential to cause adverse psychological effects on the
inmates who would be far renoved from their famlies. Id. at
526- 27. In order to support their efforts to stop the building
of the prison at the proposed |ocation, the petitioners asserted
that the Final Environnental Inpact Statement (FEIS) failed to
conmply W th t he statutory requi renents of W sconsin's
Envi ronnmental Policy Act (WEPA). Id. at 517. In the course of
the litigation, petitioners' standing to challenge the FEI'S was
raised. Id. at 523.

1154 We discussed the two parts of a standing anal ysis that
are required in order to have standing to proceed under
W sconsin |aw. W explained that the actual or threatened

injury resulting from the conplained of action need not be

| ar ge. ld. at 524. However, an "[a]bstract injury is not
enough. The plaintiff mnust show that he has sustained or is
i medi ately in danger of sustaining sone direct injury.” 1d. at

525 (quoting City of Los Angeles v. Lyons, 461 U S. 95, 101-02

(1983) (internal quotation marks omtted)). After a thorough
di scussion, we concluded that the petitioners |acked standing
based on the first part of the standing test, i.e., petitioners

had not set out a direct injury or the threat of such an injury
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that is personal to them and was caused by the proposed |ocation
of the prison. 1d. at 529.

1155 W also concluded that the petitioners had failed to
show that any clained injury is to a "legally protected
interest" of the petitioners. 1d. at 529. The petitioners had
raised the WEPA as the legal protection for the interest they
assert ed. However, we concluded that WEPA provided no |ega
protection for their asserted interest, in part because "WEPA
does not create a public trust in the environnment such that any
citizen of this State may bring suit to question conpliance with
its provisions." [|d. at 531.

1156 W again exanmined the two parts of the standing test

in Cty of Mdison v. Town of Fitchburg, 112 Ws. 2d 224, 332

N.W2d 782 (1983). There, the Gty of Madison and Russell
Muel l er, a former resident of Fitchburg, objected to Fitchburg's
i ncorporation resolution. Id. at 227. The Gty of Madison
expl ained that the incorporation of Fitchburg would extinguish
Madi son's extraterritorial zoning and plat approval jurisdiction
in Fitchburg, which interests were created by and conferred on

Madi son by statute. ld. at 231. We concluded that these

factual allegations were sufficient to allege that Mdison had a

threatened direct injury to an interest that was legally
prot ect ed because t he i nt er est was gr ant ed in t he
extraterritorial zoning and plat approval statutes. 1d. at 231-
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32.° Accordingly, we concluded that Madison had standing to
pr oceed.

1157 The l|ead opinion sets out a test for "all the cases
regardl ess of the nature of the case" as follows: "(1)
whet her the party whose standing is challenged has a persona
interest in the controversy . . .; (2) whether the interest of
the party whose standing is challenged will be injured, that is
adversely affected; and (3) whether judicial policy calls for
protecting the interest of the party whose standing 1is
chal | enged. " *°
1158 While | agree with the lead opinion that the test for
standing has not always been stated with absolute clarity,

part conpany wth the lead opinion's elimnation of the

requi renent that the petitioner nust show it has a "legally
protectable interest” that is being harned. Renoval of the
"l egal ly prot ectabl e interest” determ nation from t he

traditional Wsconsin standing test and replacing it wth
"whether judicial policy calls for protecting the interest of

the party whose standing is challenged" changes a discernable

legal standard to no standard at all. Thereafter, the
determ nation of standing will be driven by whether a court
thinks that "judicial policy" warrants standing, whatever that
neans.

® W concluded that Mueller lost his potential for standing
when he noved out of Fitchburg; therefore, we did not analyze
the standing question as to him Cty of Mdison v. Town of
Fi tchburg, 112 Ws. 2d 224, 232, 332 NNwW2d 782 (1983).

10 ) ead op., 740.
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1159 Furthernore, renoving the requirement to show a
legally protectable interest in declaratory judgnment actions
will be a very significant change in Wsconsin's standing rules

and cause unnecessary confusion. Long ago in Loy v. Bunderson

107 Ws. 2d 400, 320 NNW2d 175 (1982), we explained a four-part
test for declaratory judgnent that is currently enployed. The
test provides that in order to proceed to declaratory judgment,

the foll owi ng nmust be present:

(1) A controversy in which a claim of right is
asserted agai nst one who has an interest in contesting
it.

(2) The controversy nust be between persons
whose interests are adverse.

(3) The party seeking declaratory relief nust
have a legal interest in the controversy—that is to
say, a legally protectible interest.

(4) The issue involved in the controversy nmnust
be ripe for judicial determnation.

Chenequa Land Conservancy, Inc. v. Vill. of Hartland, 2004 W

App 144, 111, 275 Ws. 2d 533, 685 N.W2d 573 (citing Loy, 107
Ws. 2d at 410). There is no benefit to maki ng such a change in
| ong standing | aw

1160 The lead opinion also asserts that there has been no
requirenent to show a legally protectable interest outside of a
cl aim based on constitutional provision, statute, admnistrative
rule or declaratory judgnent. Those are fornidable categories
of cases that the lead opinion will change. Furthernore, we
have required a showing of a legally protectable interest when

the cl aimwas based on W sconsin common | aw.

1 Eg., id., 1132, 45.
10



No. 2009AP688. pdr

1161 For exanple, in our recent discussion of standing in
Kri er, we addressed whether plaintiffs' contention that
corporate identities should be disregarded to permt plaintiffs'
common law claim Krier, 317 Ws. 2d 288, {34. As we began our
anal ysis, we enphasized that in order to have standing, "the
plaintiffs nust show that they suffered or were threatened with
an injury to an interest that is legally protectable.” 1d., 20
(citing Chenequa, 275 Ws. 2d 533, 9113-16). W concluded that
the plaintiffs had no legally protectable interest in a
corporation's assets when they were not shareholders of that
corporation; and therefore, they had no standing to proceed on

their claim ld., 734 (citing Rose v. Schantz, 56 Ws. 2d 222,

229, 201 N.W2d 593 (1972)).%
C. Bishop's Grove O aimof Standing
1162 Here, Bishop's Gove's attorney averred in his
affidavit that Bishop's G ove has standing to object to Attorney
Andringa's representation of Susan and Mark because a nenber of
Attorney Andringa's firm Attorney Plaushines, represented non-
parties, Wayne Foster and The Foster G oup. Consequent |y,

Bi shop's Grove's attorney clains that Attorney Andringa would

2 Mut. Serv. Cas. Ins. Co. v. Koenigs, 110 Ws. 2d 522,
527, 329 N.W2d 157 (1983) (construing standing to appeal based
on an alleged interest that was |legally protected under
contract); Sandroni v. Wukesha Cnty. Bd. of Supervisors, 173
Ws. 2d 183, 189, 496 N.W2d 164 (C. App. 1992) (concluding
that a subcontractor has no legally protectable interest in
actually performng the work for the prinme contractor if the
prime contractor is awarded the contract; therefore, the
subcontractor has no injury and no standing to challenge the
award of the contract).

11
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know that Foster has general know edge®® of how to interpret
condom ni um docunents and property nmanagenent agreenents; that
Foster is the agent of Bishop's Gove and probably will be a
witness at trial; and that plaintiffs may be required to prove
Foster's managenent of Bishop's G ove was deficient in order to
prevail on their claim

1163 Based on those allegations and applying well
established Wsconsin |aw to Bishop's Gove's standing claim it
beconmes apparent that Bishop's G ove does not clearly identify
the two conponents necessary for standing: (1) a threatened or
actual direct injury to Bishop's Gove and (2) a legally
protectable interest of Bishop's Gove that is subject to the
clainmed injury.

1164 When a petitioner does not clearly articulate those
two conmponents, it is difficult to evaluate accurately whether
the petitioner may suffer a direct injury, wthout first
eval uating whether the interest that the petitioner asserts is
legally protectable for the petitioner. See Fox, 112 Ws. 2d at
531. In evaluating whether the interest asserted is a legally
protectable interest of the petitioner who is asserting it, we
exam ne whether the asserted interest is recognized by |aw
Krier, 317 Ws. 2d 288, 120. In determining whether the

asserted interest is recognized by law as a legally protectable

13 Bishop's Grove's allegations in its notion do not specify
that this know edge is specific to sonme unique feature of
Bi shop's Grove's condom nium docunents or nanagenent agreenent.
Therefore, | assunme herein that it is a general |level of
know edge.

12
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interest of the petitioner, it is helpful to consider the
purpose for which the asserted interest was established and the
intended beneficiaries of the |aw that established the clained
interest. Fox, 112 Ws. 2d at 531.

1165 In Krier, we recently cautioned that while standing is
to be liberally construed, the claim asserted nust be legally
recogni zable in Wsconsin jurisprudence. Krier, 317 Ws. 2d
288, f122. We al so discussed the requirenent that a petitioner
seeking standing nust prove that it has a legally protectable

interest before standing nmay be conferred in Waste Managenent of

Wsconsin, Inc. v. DNR 144 Ws. 2d 499, 424 N.W2d 685 (1988).

There, Waste Managenent sought to prevent the devel opnent of a
landfill, claimng that the [landfill would affect Waste
Managenent's economc interests. Id. at 5065. Wiile we
acknowl edged that Waste Managenent's economc interests may be
affected, we concluded that Ws. Stat. § 144.44(2)(nm (1983-
84), on which statute Waste Mnagenent relied to show its
interest was legally protected, did not protect economc
interests. Id. at 508-09. After a thorough discussion of all
Wast e Managenent's argunents, we concluded that WAaste Managenent
did not have standing to challenge the landfill because the
interest to which it clained injury was not a legally protected
interest. 1d. at 513.

1166 In its brief, Bishop's Gove asserts that SCR 20:1.9
establishes legal protection for Bishop's Gove's interest in

attorney-client confidences of former «clients. However,

Bi shop's Grove has not alleged it is or was a client of the

13
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Cramer law firm Instead, it raises Foster and The Foster
Group's past attorney-client relationship with the Cranmer |aw
firm wthout any allegation that the Craner law firm has ever
represented Foster or The Foster Goup in regard to Bishop's
G ove.

1167 Bishop's Grove alleges that because Foster will be a
witness in the trial of this case and the plaintiffs may attenpt
to show Foster's managenent contributed to Susan's slip and
fall, Bishop's Gove has a legally protectable interest in
assuring that the Cramer law firm does not use its know edge of
Foster's general famliarity wth condom nium creation and
managenent to Bishop's G ove's di sadvant age.

1168 While Bishop's G ove may have an interest in assuring
that Foster has not transmtted confidential information about
Bishop's Grove to Attorney Andringa if it can allege facts
showi ng such information, Bi shop's Gove has no legally
protectable interest that arises under SCR ch. 20. Also, it
cannot be based on the attorney-client relationship alleged in
the record before us because the attorney-client relationship
asserted was not Bishop's Grove's attorney-client relationship.

Mat hias v. Mathias, 188 Ws. 2d 280, 283, 525 Nw2d 81 (C.

App. 1994). 1%

4 There was no evidentiary hearing on the issue of
st andi ng. The record relevant to Bishop's Gove's notion to
di squalify Attorney Andringa consists of the affidavits of Wayne
Foster, Attorney Andringa, Attorney Plaushines, and Attorney
Schel I'i nger (defendants' counsel).

14
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1169 To explain further, Bishop's Gove raises SCR 20:1.9
directives that relate to protecting confidences of forner

clients. In relevant part, SCR 20:1.9 provides:

(c) A lawer . . . whose present or fornmer firm
has formerly represented a client in a matter shall
not thereafter:

(1) use i nformation relating to t he
representation to the disadvantage of the fornmer
client except as these rules would permt or require
with respect to a client, or when the information has
becone generally known; or

(2) reveal i nformation relating to t he
representation except as these rules would permt or
require with respect to a client.

170 In order to prevail on a notion to disqualify an
attorney based on the transm ssion of confidential information
during legal representation in another matter, the petitioner
must prove both parts of a two-part test: "(1) that an
attorney-client relationship existed between the attorney and
the former «client; and (2) that there is a substantia
relati onship between the two representations.” Mat hi as, 188
Ws. 2d at 283.

171 In Mathias, a husband attenpted to disqualify the firm
that was representing his wife in their divorce because that
firm had acted as the husband's attorney for estate planning
Id. at 282. There was no dispute that an attorney-client
rel ati onship had existed between the husband and the wife's |aw
firm Therefore, there was little discussion about this part of
the test, except to note that such proof was required in order
for a petitioner to disqualify an attorney from a pending

proceedi ng based on past |egal representation. 1d. at 283.
15
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172 1t is undisputed that Bishop's Grove has never been a
client of the Cramer law firm Therefore, Bishop's Gove has no
attorney-client relationship with the Craner |law firm upon which
to base its alleged interest under SCR 20:1.9 by which Bishop's
G ove attenpts to disqualify Attorney Andringa. |1d.

1173 Moreover, SCR 20:1.9 is directed at protecting the
confidences of fornmer clients and seeks to prevent conflicts of
interest wherein a |lawer may use the confidences of a forner
client to the detrinment of that client in service of another
client. SCR ch. 20 Preanble: A Lawyer's Responsibilities [8].
The Preanble denonstrates that the purpose of the rules is not
to provide renedies outside the realm of pr of essi ona
discipline. 1d., Scope [20].

1174 As the Preanble states, the rules set out in ch. 20
"define proper conduct for purposes of professional discipline.”
Id., Scope [14]. "Failure to conmply with an obligation or
prohibition inposed by a rule is a basis for invoking the
di sciplinary process." Id., Scope [19]. However, even the
"violation of a rule does not necessarily warrant any other
nondi sci plinary renmedy, such as disqualification of a |awer in
pending litigation." Id., Scope [20]. Furthernore, "[t]he fact
that a rule is a just basis for a |awer's self-assessnent, or
for sanctioning a lawer under the admnistration of a

disciplinary authority, does not inply that an antagonist in a

collateral proceeding or transaction has standing to seek

enforcenent of the rule."” Id. (enphasis added).

16
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1175 Here, Bishop's G ove asserts that it has standing to
enforce its interpretation of SCR 20:1.9 against Attorney
Andri nga. Bi shop's Grove's attenpted enforcenment of SCR 20:1.9
is contrary to the purpose of SCR ch. 20. SCR ch. 20 is
intended to protect clients and former clients and to assist
| awyers in proper conduct. It does not provide a legally
protectable interest for those who are not and have never been
clients. 1d.

1176 The lead opinion elimnates one part of Wsconsin's
test for standing by not requiring Bishop's Gove to prove that
it has a legally protectable interest in confidential
comuni cations of Foster and The Foster G oup that do involve
Bi shop's Gove, thereby formng a basis for disqualifying
Attorney Andringa, and instead, construes SCR ch. 20 to provide
the legal basis for such an interest.®® The Preanble to SCR ch.
20 specifically states it does not provide the |legal basis for
standing to assert the interest Bishop's Gove alleges.

1177 As we explained in Waste Managenent, in order to have

| egal protection for the interest asserted, the petitioner mnust
show that it falls within the class of persons the statute or
regul ati on was enacted to protect and that its clainmed injury is

of a type proscribed by that statute or regulation. Wast e

Mgnt., 144 Ws. 2d at 508-009. Bi shop's Gove has nade no
showng that it has, or has ever had, an attorney-client
relationship with the Cranmer law firm Therefore, Bishop's

Gove is not within the class of persons that SCR 20:1.9 was

15 Lead op., 115, 11.
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meant to protect and the injury it clainms is not of the type of
injury described in SCR 20:1.09.

1178 Few cases have directly addressed standing to utilize
rules or legal principles governing |awers' relationships with
their clients. However, we squarely addressed this question in

Forecki v. Kohlberg, 237 Ws. 67, 295 NW 7 (1940), reh'g

deni ed, 237 Ws. 67, 296 NW 619 (1941). I n Forecki, Forecki
and Zal eski comrenced an action to recover danages for personal
injuries they sustained in a collision between the Kohlberg and
Zal eski aut onobi | es. Id. at 69. Both plaintiffs were of the
opi nion that Kohlberg was the sole cause of the collision. 1d.
at 73-74. Therefore, Forecki did not sue Zaleski, who was the
driver of the car in which Forecki was a passenger. |d. at 70,
73-74. W saw no problem with Forecki's decision not to sue
Zal eski . '® 1d. at 75.

1179 The defendants asserted error occurred when the trial
court permtted two |awers who were affiliated with one another
to represent all plaintiffs, alleging that the plaintiffs were
potentially adverse and that by permtting the representation
that occurred, the defendants were disadvantaged. Id. at 783.
It was argued that the defendants did not have standing to raise
the contention that Forecki and Zaleski had adverse interests

and were represented by lawers who were affiliated, a

16 Bishop's Grove simlarly inplies that it is di sadvantaged
because Susan and Mark did not sue Foster or The Foster G oup as
the managers of Bishop's G ove. However, Bishop's G ove cites
no statute or other law requiring plaintiffs to sue Foster or
The Foster Goup, and this witer has found none.
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proposition with which we agreed. "[We think it clear that
def endants have no right to object on the ground that Attorneys
Hess and Wckham represented adverse interests. . . . "Only a
party who sustains a relation of client to an attorney who
undertakes to represent conflicting interests may be entitled to
object to such representation.'” 1d. at 75 (citation omtted).

1180 The Preanble to SCR ch. 20 is consistent with the
conclusion in Forecki that it is the client or forner client who
has a legally protectable interest in the principles attendant
to the attorney-client relationship, not a third party who
attenpts to gain an advantage from +the attorney-client
rel ati onship of another. SCR ch. 20 Preanble, Scope [20].
Accordingly, | conclude that Bishop's Gove has no legally
protectable interest in the Cranmer law firmis representation of
Foster or The Foster G oup grounded in the Suprenme Court Rules
or the comon |law that protects the confidential nature of
attorney-client communications, even if one were to assune that
Susan and Mar k' s cl ai ms cause them to question the
reasonabl eness of The Foster Goup's managenent of Bishop's
G ove.

1181 Furthernore, Bishop's G ove has no legally protectable
interest in Foster's general know edge of condom nium docunents
or condom nium nmanagenent . Foster's interpretation of
condom ni um docunents that do not relate to Bishop's G ove has
nothing to do with conferring standing on Bishop's Gove, and
Foster's interpretation of Bi shop' s G ove's condoni ni um

docunents and managenent agreenment wll becone readily apparent
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to any attorney who represents Susan and Mark during the civil
di scovery process that is applicable to this case. Ther ef or e,
because Bishop's Gove has identified no legally protectable
interest of Bishop's Gove, Bishop's Gove does not have
standing to object to Attorney Andringa's representation of
Susan and Mark in this action based on the attorney-client
rel ati onship between Attorney Plaushines of the Craner law firm
and Foster or The Foster G oup.

1182 However, it does not necessarily follow from this
conclusion that Bishop's Gove has no legally protectable

interest in preserving the confidential nature of its own

proprietary information, if such is at issue here. | have
i nterpreted Bi shop' s G ove's di squalification notion's
al | egati on, "The Cramer firm could have obtained facts,

information or know edge to use against Foster in this case
regar di ng know edge of condoni ni um docunent s, their
interpretation and continuing duties under property nanagenent,"”
as an allegation that the Craner law firm knows that Foster has
a general understanding of condom niuns and their nmanagenent
because they have represented Foster and The Foster G oup in the
devel opnment of other condom ni umns. However, if Bishop's G ove
actually is asserting that the Cramer law firm has sone
knowl edge of proprietary and confidential information of
Bi shop's Grove, the specifics of any such allegation do not
appear in the affidavits that form the record for this appeal
and woul d require an evidentiary hearing.

I11. CONCLUSI ON
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183 | do not join the |lead opinion for three reasons: (1)
it creates and then applies a new test for standing that does
not require Bishop's Gove to nmake a showing that it has a
legally protectable interest in the Cranmer law firmls attorney-
client relationship with a potential witness; (2) it enploys ch.
20 of the Suprene Court Rules as a legal basis upon which to
confer standing to Bishop's Gove to disqualify plaintiffs'
attorney; and (3) whether defendants have standing to chall enge
plaintiffs' choice of attorney based on a comunication of
Bishop's Gove's confidential information cannot be decided
conclusively on the record before us. Accordingly, | would
remand to the circuit court to hold an evidentiary hearing in
order to permt Bishop's Gove to denonstrate whether Wyne
Foster inproperly transmtted Bishop's Gove's confidential
information to plaintiffs' attorney.

184 | am authorized to state that Justices ANNETTE
KI NGSLAND ZI EGLER and M CHAEL J. GABLEMAN join this concurrence.
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