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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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¶1 PER CURI AM.    I n t hi s deci s i on we addr ess t wo separ at e 

at t or ney di sci pl i nar y mat t er s i nvol v i ng At t or ney Rober t  J.  

Smead.  

¶2 On June 12,  2008,  t he Of f i ce of  Lawyer  Regul at i on 

( OLR)  f i l ed a compl ai nt  agai nst  At t or ney Smead al l egi ng t en 

count s of  pr of essi onal  mi sconduct  i n t hr ee cl i ent  mat t er s 

( " Smead I " ) .   Fol l owi ng ent r y of  a def aul t  j udgment ,  t he 

r ef er ee,  Ri char d P.  Mozi nski ,  i ssued a r epor t  r ecommendi ng a 60-

day suspensi on pl us r est i t ut i on and cost s.    

¶3 The OLR f i l ed a second compl ai nt  agai nst  At t or ney 

Smead on Mar ch 31,  2009.   Thi s compl ai nt  al l eged 15 count s of  

pr of essi onal  mi sconduct  i nvol v i ng f our  c l i ent  mat t er s ( " Smead 

I I " ) .  

¶4 The par t i es ent er ed i nt o a st i pul at i on r egar di ng t he 

al l egat i ons i n Smead I I .   Pur suant  t o t he t er ms of  t he 

st i pul at i on,  t he par t i es ask t hat  t he cour t  suspend At t or ney 

Smead f or  60 days and r equest  t hat  he be or der ed t o pay 

r est i t ut i on as set  f or t h her ei n.   The par t i es do not  seek 

i mposi t i on of  cost s i n Smead I I .   The st i pul at i on i n Smead I I  

does not  addr ess whet her  t he r ecommended di sci pl i ne shoul d be 

i mposed consecut i ve or  concur r ent  wi t h t he di sci pl i ne 

r ecommended i n Smead I .  

¶5 Wi t h r espect  t o t he mi sconduct  al l eged i n Smead I ,  we 

accept  t he r ef er ee' s r ecommendat i on t hat  t hi s  cour t  suspend 

At t or ney Smead' s l i cense t o pr act i ce l aw f or  60 days,  or der  

At t or ney Smead t o pay r est i t ut i on as set  f or t h her ei n,  and 

i mpose t he cost s of  t he pr oceedi ng.   Wi t h r espect  t o t he 
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mi sconduct  st i pul at ed t o i n Smead I I ,  we accept  t he amended 

st i pul at i on and suspend At t or ney Smead' s l i cense t o pr act i ce l aw 

f or  60 days and or der  r est i t ut i on as set  f or t h her ei n.   No cost s 

wi l l  be i mposed i n Smead I I .   As Smead I  and Smead I I  ar e 

separ at e mat t er s,  t he suspensi ons i mposed shal l  r un consecut i ve 

t o each ot her .   

¶6 At t or ney Smead was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 1998 and pr act i ced i n Menasha,  Wi sconsi n.   On 

Oct ober  10,  2007,  t hi s cour t  t empor ar i l y  suspended At t or ney 

Smead' s l aw l i cense due t o hi s wi l l f ul  f ai l ur e t o r espond or  

cooper at e wi t h OLR i nvest i gat i ons.   On Oct ober  31,  2007,  t he 

St at e Bar  of  Wi sconsi n suspended At t or ney Smead' s l i cense t o 

pr act i ce l aw f or  nonpayment  of  St at e Bar  dues.   At t or ney Smead' s 

l i cense r emai ns suspended.  

I .  SMEAD I  ( CASE NO.  2008AP1467- D)  

¶7 The OLR al l eged i n i t s compl ai nt  t hat  At t or ney Smead 

commi t t ed t en count s of  pr of essi onal  mi sconduct  i n t hr ee cl i ent  

mat t er s.    

A.  W. P.  Mat t er  ( Count s 1 t hr ough 5)  

¶8 On November  10,  2005,  At t or ney Smead was r et ai ned by 

W. P.  t o r epr esent  hi m i n a di vor ce act i on.   W. P.  pai d At t or ney 

Smead a r et ai ner  i n t he amount  of  $1, 500.   

¶9 At t or ney Smead had an i ni t i al  consul t at i on wi t h W. P. ,  

some conver sat i ons wi t h W. P.  and opposi ng counsel ,  and 

negot i at ed and pr epar ed a st i pul at ed t empor ar y or der .   W. P.  

s i gned t he document  whi ch was t hen f or war ded t o hi s wi f e' s 

counsel .    
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¶10 At t or ney Smead di d not  keep W. P.  i nf or med of  any 

r el evant  cour t  dat es and l egal  i ssues about  t he cust ody and 

pl acement  of  chi l dr en under  t he age of  18 l i v i ng wi t h hi m.   

At t or ney Smead al so di d not  keep W. P.  i nf or med of  pr oper t y 

di v i s i on wor k sheet s or  di scover y r equest s f r om W. P. ' s wi f e.    

¶11 At t or ney Smead f ai l ed t o r et ur n W. P. ' s t el ephone 

cal l s.   I n or der  t o obt ai n case st at us updat es,  W. P.  v i s i t ed 

At t or ney Smead' s  of f i ce hopi ng t o see At t or ney Smead when he 

wal ked i nt o t he of f i ce.  

¶12 On June 12,  2006,  t wo days bef or e a cour t  hear i ng 

r equest ed by opposi ng counsel ,  W. P.  r et ai ned a new at t or ney 

because At t or ney Smead had not  r epl i ed t o di scover y r equest s.    

¶13 On May 22,  2007,  At t or ney Smead i nf or med t he OLR,  " I  

must  agr ee t hat  [ W. P. ]  has ever y r i ght  t o be di sappoi nt ed i n my 

per f or mance.   I  got  over l oaded wi t h [ anot her  at t or ney' s]  cases 

and my per f or mance suf f er ed. "   At t or ney Smead f ur t her  st at ed he 

di d not  keep par t i cul ar l y accur at e r ecor ds of  hi s t i me or  hi s 

bi l l i ng.    

¶14 As of  Mar ch 14,  2007,  At t or ney Smead had f ai l ed t o 

pr ovi de a r ef und of  unear ned f ees t o W. P.  but  st at ed he hoped t o 

" event ual l y"  gi ve W. P.  a f ul l  r ef und.   I n r espondi ng t o an OLR 

i nqui r y r egar di ng whet her  he hel d W. P. ' s f ee i n t r ust  unt i l  i t  

was ear ned,  At t or ney Smead st at ed,  " I t  was r ecent l y br ought  t o 

my at t ent i on t hat  mi ni mum f ee r et ai ner s ar e not  enf or ceabl e,  and 

I  have st ar t ed pl aci ng r et ai ner  f ees i nt o t r ust  unt i l  ear ned. "    
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B.  R. B.  Mat t er  ( Count s 6 t hr ough 8)  

¶15 I n Januar y 2006 R. B.  cont act ed At t or ney Smead t o 

r epr esent  hi m i n hi s di vor ce.   On May 16,  2006,  R. B.  and hi s 

wi f e ent er ed i nt o a st i pul at ed set t l ement .   At t or ney Smead was 

t o pr epar e and f i l e wi t h t he cour t  f i ndi ngs of  f act ,  concl usi ons 

of  l aw and j udgment ,  and a qui t  c l ai m deed.   I n Januar y 2007 

At t or ney Smead advi sed R. B.  he had ever yt hi ng done and i t  woul d 

be sent  out  i n a week.   At t or ney Smead had no f ur t her  cont act  

wi t h R. B.   R. B.  l at er  f i l ed a gr i evance agai nst  At t or ney Smead.   

¶16 On Apr i l  16,  2007,  t he OLR cont act ed At t or ney Smead by 

t el ephone t o di scuss R. B. ' s gr i evance.   At t or ney Smead st at ed 

t he or der  had been done a l ong t i me ago and he di d not  know why 

i t  was not  on r ecor d.   On Apr i l  19,  2007,  At t or ney Smead t ol d 

t he OLR he f i l ed t he f i nal  paper wor k t he day bef or e and he woul d 

dr af t  a deed r el at ed t o t he di vor ce as soon as possi bl e.   

¶17 On Apr i l  19,  2007,  11 mont hs af t er  t he f i nal  hear i ng,  

and af t er  t he OLR cont act ed At t or ney Smead,  a def aul t  j udgment  

i n t he R. B.  case was f i nal l y ent er ed.    

C.  D. B.  Mat t er  ( Count s 9 and 10)  

¶18 I n June 2006 D. B.  hi r ed At t or ney Smead f or  

r epr esent at i on i n a cr i mi nal  mat t er .   D. B.  t her eaf t er  hi r ed 

successor  counsel  and r equest ed At t or ney Smead r et ur n t he 

advance f ee D. B.  pai d t o At t or ney Smead.   D. B.  l at er  f i l ed a 

gr i evance concer ni ng t he f ee di sput e.    

¶19 Wi t h r espect  t o each of  t he t hr ee cl i ent  mat t er s i n 

Smead I ,  t he OLR made mul t i pl e at t empt s t o obt ai n i nf or mat i on 

f r om At t or ney Smead and At t or ney Smead f ai l ed t o r espond.    
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¶20 Event ual l y,  At t or ney Smead was t empor ar i l y  suspended 

and ul t i mat el y,  t he OLR obt ai ned a def aul t  j udgment  agai nst  hi m.   

The r ef er ee i ncor por at ed t he f act s al l eged i n t he OLR compl ai nt  

as hi s f i ndi ngs and made t he f ol l owi ng concl usi ons of  l aw:  

• By f ai l i ng t o r espond t o hi s  c l i ent ' s r equest s f or  

i nf or mat i on,  At t or ney Smead vi ol at ed f or mer  SCR 20: 1. 4( a)  

( Count  1) . 1 

• By f ai l i ng t o hol d W. P. ' s $1, 500 i n t r ust ,  At t or ney Smead 

vi ol at ed f or mer  SCR 20: 1. 15( b) ( 4)  ( Count  2) . 2 

• By f ai l i ng t o r ef und unear ned f ees t o hi s c l i ent ,  

At t or ney Smead vi ol at ed f or mer  SCR 20: 1. 16( d)  ( Count  3) . 3 

                                                 
1 For mer  SCR 20: 1. 4( a)  ( ef f ect i ve t hr ough June 30,  2007)  

pr ovi ded,  " A l awyer  shal l  keep a c l i ent  r easonabl y i nf or med 
about  t he st at us of  a mat t er  and pr ompt l y compl y wi t h r easonabl e 
r equest s f or  i nf or mat i on. "    

2 For mer  SCR 20: 1. 15( b) ( 4)  ( ef f ect i ve Jul y 1,  2004,  t hr ough 
June 30,  2007)  pr ovi ded:   

Unear ned f ees and advanced payment s of  f ees shal l  
be hel d i n t r ust  unt i l  ear ned by t he l awyer ,  and 
wi t hdr awn pur suant  t o SCR 20: 1. 15( g) .   Funds advanced 
by a c l i ent  or  3r d par t y f or  payment  of  cost s shal l  be 
hel d i n t r ust  unt i l  t he cost s ar e i ncur r ed.  

3 For mer  SCR 20: 1. 16( d)  ( ef f ect i ve t hr ough June 30,  2007)  
pr ovi ded:  

Upon t er mi nat i on of  r epr esent at i on,  a l awyer  
shal l  t ake st eps t o t he ext ent  r easonabl y pr act i cabl e 
t o pr ot ect  a c l i ent ' s i nt er est s,  such as gi v i ng 
r easonabl e not i ce t o t he c l i ent ,  al l owi ng t i me f or  
empl oyment  of  ot her  counsel ,  sur r ender i ng paper s and 
pr oper t y t o whi ch t he cl i ent  i s  ent i t l ed and r ef undi ng 
any advance payment  of  f ee t hat  has not  been ear ned.   
The l awyer  may r et ai n paper s r el at i ng t o t he c l i ent  t o 
t he ext ent  per mi t t ed by ot her  l aw.   
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• By f ai l i ng t o r espond t o t he OLR gr i evance 

i nvest i gat i ons,  At t or ney Smead v i ol at ed SCR 22. 03( 2) 4 and 

SCR 22. 03( 6) 5 v i a SCR 20: 8. 4( h) 6 ( Count s 4,  7,  and 9) .  

• By f ai l i ng t o t i mel y f i l e af f i davi t s pur suant  t o SCR 

22. 26( 1) ( e) ,  At t or ney Smead vi ol at ed SCR 22. 26( 1) ( e) 7 v i a 

SCR 20: 8. 4( f ) 8 ( Count s 5,  8,  and 10) .  
                                                 

4 SCR 22. 03( 2)  pr ovi des:  

Upon commenci ng an i nvest i gat i on,  t he di r ect or  
shal l  not i f y t he r espondent  of  t he mat t er  bei ng 
i nvest i gat ed unl ess i n t he opi ni on of  t he di r ect or  t he 
i nvest i gat i on of  t he mat t er  r equi r es ot her wi se.   The 
r espondent  shal l  f ul l y  and f ai r l y di scl ose al l  f act s 
and ci r cumst ances per t ai ni ng t o t he al l eged mi sconduct  
wi t hi n 20 days af t er  bei ng ser ved by or di nar y mai l  a 
r equest  f or  a wr i t t en r esponse.   The di r ect or  may 
al l ow addi t i onal  t i me t o r espond.   Fol l owi ng r ecei pt  
of  t he r esponse,  t he di r ect or  may conduct  f ur t her  
i nvest i gat i on and may compel  t he r espondent  t o answer  
quest i ons,  f ur ni sh document s,  and pr esent  any 
i nf or mat i on deemed r el evant  t o t he i nvest i gat i on.  

5 SCR 22. 03( 6)  pr ovi des:   

I n t he cour se of  t he i nvest i gat i on,  t he 
r espondent ' s wi l l f ul  f ai l ur e t o pr ovi de r el evant  
i nf or mat i on,  t o answer  quest i ons f ul l y,  or  t o f ur ni sh 
document s and t he r espondent ' s mi sr epr esent at i on i n a 
di scl osur e ar e mi sconduct ,  r egar dl ess of  t he mer i t s of  
t he mat t er s asser t ed i n t he gr i evance.  

6 SCR 20: 8. 4( h)  s t at es i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " f ai l  t o cooper at e i n t he i nvest i gat i on of  a gr i evance 
f i l ed wi t h t he of f i ce of  l awyer  r egul at i on as r equi r ed by SCR 
21. 15( 4) ,  SCR 22. 001( 9) ( b) ,  SCR 22. 03( 2) ,  SCR 22. 03( 6) ,  or  SCR 
22. 04( 1) . "    

7 SCR 22. 26( 1) ( e)  st at es:  

Wi t hi n 25 days af t er  t he ef f ect i ve dat e of  
suspensi on or  r evocat i on,  f i l e wi t h t he di r ect or  an 
af f i davi t  showi ng al l  of  t he f ol l owi ng:    
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• By f ai l i ng t o t i mel y pr epar e and f i l e t he necessar y 

document s t o concl ude t he R. B.  di vor ce pr oceedi ng and 

pr oper t y set t l ement ,  At t or ney Smead vi ol at ed SCR 20: 1. 3 

( Count  6) . 9   

¶21 The r ef er ee car ef ul l y consi der ed t he appr opr i at e 

sanct i on.   The r ef er ee not ed he had r evi ewed a number  of  

appl i cabl e cases i nvol v i ng negl ect  of  c l i ent  mat t er s and f ai l ur e 

t o cooper at e wi t h OLR i nvest i gat i ons and f ound appl i cabl e t he 

mat t er  of  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Kohl ,  158 

Wi s.  2d 444,  462 N. W. 2d 667 ( 1990)  ( 60- day suspensi on f or  

negl ect  and f ai l ur e t o cooper at e) .   I n Kohl ,  as her e,  t her e was 

no pr i or  di sci pl i ne but  t her e wer e mul t i pl e i nst ances of  c l i ent  

negl ect  and subsequent  f ai l ur es t o r espond t o t he OLR.   The 

                                                                                                                                                             
( i )  Ful l  compl i ance wi t h t he pr ovi s i ons of  t he 

suspensi on or  r evocat i on or der  and wi t h t he r ul es and 
pr ocedur es r egar di ng t he cl osi ng of  t he at t or ney' s 
pr act i ce.    

( i i )  A l i s t  of  al l  j ur i sdi ct i ons,  i ncl udi ng 
st at e,  f eder al  and admi ni st r at i ve bodi es,  bef or e whi ch 
t he at t or ney i s admi t t ed t o pr act i ce.    

( i i i )  A l i s t  of  c l i ent s i n al l  pendi ng mat t er s 
and a l i s t  of  al l  mat t er s pendi ng bef or e any cour t  or  
admi ni st r at i ve agency,  t oget her  wi t h t he case number  
of  each mat t er  

8 SCR 20: 8. 4( f )  s t at es i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " v i ol at e a st at ut e,  supr eme cour t  r ul e,  supr eme cour t  
or der  or  supr eme cour t  deci s i on r egul at i ng t he conduct  of  
l awyer s;  .  .  .  . "  

9 SCR 20: 1. 3 pr ovi des t hat ,  " A l awyer  shal l  act  wi t h 
r easonabl e di l i gence and pr ompt ness i n r epr esent i ng a c l i ent . "    
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r ef er ee consi der ed At t or ney Smead' s l ack of  cooper at i on wi t h t he 

OLR as an aggr avat i ng f act or  i n t hi s mat t er .    

¶22 The r ef er ee r ecommended a 60- day suspensi on.  He 

r ecommended f ur t her  t hat  At t or ney Smead pay r est i t ut i on t o D. B.  

i n t he amount  of  $100 and t o t he Wi sconsi n Lawyer s '  Fund f or  

Cl i ent  Pr ot ect i on i n t he amount  of  $750 r el at i ng t o t he W. P.  

mat t er .  

¶23 As no appeal  was f i l ed,  we r evi ew t hi s mat t er  pur suant  

t o SCR 22. 17( 2) . 10  We adopt  t he r ef er ee' s f i ndi ngs and 

r ecommendat i ons and di r ect  t hat  At t or ney Smead' s l i cense t o 

pr act i ce l aw be suspended f or  60 days i n connect i on wi t h t he 

above- r ef er enced mi sconduct .   We f ur t her  di r ect  t hat  At t or ney 

Smead shal l  pay r est i t ut i on as set  f or t h i n t he r ef er ee' s 

r epor t ,  t oget her  wi t h payment  of  t he cost s of  t hi s pr oceedi ng 

whi ch t ot al  $1, 204. 33 as of  Apr i l  24,  2009.    

I I .  SMEAD I I  ( CASE NO.  2009AP843- D)  

¶24 Near l y a year  af t er  t he compl ai nt  i n Smead I  was 

f i l ed,  t he OLR f i l ed a new compl ai nt  al l egi ng At t or ney Smead 

commi t t ed 15 count s of  pr of ess i onal  mi sconduct  i nvol v i ng f our  

c l i ent  mat t er s.   The par t i es ent er ed i nt o a st i pul at i on 

                                                 
10 SCR 22. 17( 2)  st at es:  

I f  no appeal  i s  f i l ed t i mel y,  t he supr eme cour t  
shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  or  
modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er .  
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r egar di ng t he al l egat i ons i n t he Smead I I  compl ai nt .   The f i r st  

st i pul at i on was f i l ed Apr i l  14,  2009.   However ,  t hi s st i pul at i on 

f ai l ed t o addr ess t he i ssue of  r est i t ut i on so t hi s cour t  

di r ect ed t he par t i es t o addr ess t he quest i on of  r est i t ut i on.   I n 

r esponse t o t he cour t ' s  or der ,  an amended st i pul at i on was f i l ed 

on June 19,  2009.    

A.  Mat t er  of  E. K.  and B. K.  ( Count s 1 t hr ough 5)  

¶25 E. K.  and S. P.  oper at ed a busi ness whi ch cl osed i n 

2003.   E. K.  had pur chased a comput er  syst em f or  t he busi ness,  

and S. P.  used t he comput er  syst em i n a subsequent  vent ur e 

wi t hout  compensat i ng E. K.   I n Mar ch 2003 E. K.  and her  husband,  

B. K. ,  hi r ed At t or ney Smead t o pur sue ei t her  r ecover y of  t he 

comput er  syst em or  compensat i on f r om S. P.   The f ee agr eement  was 

not  i n wr i t i ng,  but  B. K.  under st ood At t or ney Smead woul d char ge 

10 per cent  of  any r ecover y as hi s f ee.   

¶26 At t or ney Smead di d not ,  however ,  f i l e an act i on 

agai nst  S. P.   At t or ney Smead f ai l ed t o i nf or m E. K.  and B. K.  of  

hi s Oct ober  2007 l i cense suspensi on,  even t hough B. K.  spoke wi t h 

At t or ney Smead 30 t o 40 t i mes dur i ng t he f i ve year s he 

r epr esent ed t hem.   I n 2008 At t or ney Smead t ol d B. K.  hi s casel oad 

was t oo gr eat  and he woul d ar r ange f or  anot her  at t or ney t o t ake 

over  t hei r  case.   Dur i ng t he summer  of  2008 At t or ney Smead 

st opped r et ur ni ng B. K. ' s cal l s.   B. K.  demanded r et ur n of  t he 

case mat er i al s,  but  At t or ney Smead f ai l ed t o r et ur n t hem.    

¶27 The OLR r epeat edl y t r i ed t o obt ai n i nf or mat i on f r om 

At t or ney Smead r egar di ng t hi s mat t er  wi t hout  success.    
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¶28 At t or ney Smead st i pul at es hi s mi shandl i ng of  t he E. K.  

and B. K.  mat t er  gave r i se t o f i ve count s of  mi sconduct :   

• By f ai l i ng t o t i mel y advance hi s c l i ent s '  i nt er est s,  

At t or ney Smead vi ol at ed SCR 20: 1. 3.  

• By f ai l i ng t o have a wr i t t en cont i ngent  f ee agr eement ,  

At t or ney Smead vi ol at ed SCR 20: 1. 5( c) . 11  

• By f ai l i ng t o gi ve t i mel y not i ce of  hi s i nabi l i t y  t o 

pr act i ce l aw and t o i nf or m hi s c l i ent s of  t hei r  need t o 

seek l egal  advi ce el sewher e,  At t or ney Smead vi ol at ed SCRs 

22. 26( 1) ( a)  and ( b) . 12  

                                                 
11 SCR 20: 1. 5( c)  pr ovi des:  

A f ee may be cont i ngent  on t he out come of  t he 
mat t er  f or  whi ch t he ser vi ce i s r ender ed,  except  i n a 
mat t er  i n whi ch a cont i ngent  f ee i s pr ohi bi t ed by par .  
( d)  or  ot her  l aw.  A cont i ngent  f ee agr eement  shal l  be 
i n a wr i t i ng s i gned by t he c l i ent ,  and shal l  st at e t he 
met hod by whi ch t he f ee i s t o be det er mi ned,  i ncl udi ng 
t he per cent age or  per cent ages t hat  shal l  accr ue t o t he 
l awyer  i n t he event  of  set t l ement ,  t r i al  or  appeal ;  
l i t i gat i on and ot her  expenses t o be deduct ed f r om t he 
r ecover y;  and whet her  such expenses ar e t o be deduct ed 
bef or e or  af t er  t he cont i ngent  f ee i s cal cul at ed.  The 
agr eement  must  c l ear l y not i f y t he c l i ent  of  any 
expenses f or  whi ch t he cl i ent  wi l l  be l i abl e whet her  
or  not  t he c l i ent  i s  t he pr evai l i ng par t y.  Upon 
concl usi on of  a cont i ngent  f ee mat t er ,  t he l awyer  
shal l  pr ovi de t he cl i ent  wi t h a wr i t t en st at ement  
st at i ng t he out come of  t he mat t er  and i f  t her e i s a 
r ecover y,  showi ng t he r emi t t ance t o t he c l i ent  and t he 
met hod of  i t s  det er mi nat i on.  

12 SCRs 22. 26( 1) ( a)  and ( b)  pr ovi de:  

On or  bef or e t he ef f ect i ve dat e of  l i cense 
suspensi on or  r evocat i on,  an at t or ney whose l i cense i s 
suspended or  r evoked shal l  do al l  of  t he f ol l owi ng:   
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• By f ai l i ng t o sur r ender  paper s and pr oper t y bel ongi ng t o 

t he c l i ent s,  At t or ney Smead vi ol at ed SCR 20: 1. 16( d) .   

• By f ai l i ng t o r espond t o t he gr i evance,  At t or ney Smead 

vi ol at ed SCRs 22. 03( 2)  and 22. 03( 6)  v i a SCR 20: 8. 4( h) .  

B.  L. S.  Mat t er  ( Count s 6 t hr ough 9)  

¶29 On Sept ember  24,  2007,  At t or ney Smead agr eed t o 

r epr esent  L. S.  i n a f ami l y l aw mat t er ,  even t hough he knew hi s  

l i cense coul d be suspended as ear l y as Sept ember  26,  2007. 13   

¶30 L. S.  had pai d At t or ney Smead advance f ees of  $485.   

L. S.  asked At t or ney Smead t o f i l e a cont empt  mot i on,  but  af t er  

15 days At t or ney Smead st i l l  had not  done so.    

¶31 L. S.  cal l ed At t or ney Smead sever al  t i mes.   At t or ney 

Smead advi sed L. S.  hi s l aw l i cense had been suspended,  but  sai d 

i t  woul d be r ei nst at ed i n a f ew weeks and he woul d t hen f i l e t he 

mot i on.   I n November  2007 At t or ney Smead st opped r et ur ni ng 

L. S. ' s t el ephone cal l s,  f ai l ed t o pur sue her  case,  and f ai l ed t o 

                                                                                                                                                             
( a)  Not i f y by cer t i f i ed mai l  al l  c l i ent s bei ng 

r epr esent ed i n pendi ng mat t er s of  t he suspensi on or  
r evocat i on and of  t he at t or ney' s consequent  i nabi l i t y  
t o act  as an at t or ney f ol l owi ng t he ef f ect i ve dat e of  
t he suspensi on or  r evocat i on.   

( b)  Advi se t he c l i ent s t o seek l egal  advi ce of  
t hei r  choi ce el sewher e.  

13 The OLR had f i l ed a mot i on on Sept ember  5,  2007,  
r equest i ng t he cour t  or der  At t or ney Smead t o show cause why hi s 
l aw l i cense shoul d not  be suspended.   On Sept ember  6,  2007,  t hi s  
cour t  or der ed At t or ney Smead t o show cause why hi s l i cense t o 
pr act i ce l aw shoul d not  be suspended.   At t or ney Smead f ai l ed t o 
r espond.   Hi s l i cense was t empor ar i l y  suspended on Oct ober  10,  
2007.  
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r ef und any of  her  advance f ee.   L. S.  hi r ed anot her  at t or ney t o 

f i l e t he mot i on.    

¶32 The OLR r epeat edl y t r i ed t o obt ai n i nf or mat i on f r om 

At t or ney Smead on t hi s mat t er  wi t hout  success.    

¶33 At t or ney Smead st i pul at es he commi t t ed f our  count s of  

mi sconduct  wi t h r espect  t o t he L. S.  mat t er  as f ol l ows:   

• Consi der i ng t he t i mi ng of  t he or der  t o show cause and t he 

dat e At t or ney Smead under t ook L. S. ' s case,  coupl ed wi t h 

At t or ney Smead' s f ai l ur e t o pr ompt l y f i l e t he mot i on,  

At t or ney Smead vi ol at ed SCR 20: 1. 3.  

• By f ai l i ng t o i nf or m L. S.  t o seek new counsel  due t o hi s 

l i cense suspensi on,  by f ai l i ng t o r et ur n any unear ned 

f ee,  and by f ai l i ng t o pr ot ect  hi s c l i ent ' s i nt er est s,  

At t or ney Smead vi ol at ed 20: 1. 16( d) .   

• By f ai l i ng t o pr ovi de not i ce t o L. S.  of  hi s  l i cense 

suspensi on,  At t or ney Smead vi ol at ed SCRs 22. 26( 1) ( a)  and 

( b) .  

• By f ai l i ng t o cooper at e wi t h t he OLR' s i nvest i gat i on,  

At t or ney Smead vi ol at ed SCRs 22. 03( 2)  and 22. 03( 6)  v i a 

SCR 20: 8. 4( h) .  

C.  Mat t er  of  A. L.  and S. M.  ( Count s 10 t hr ough 12)  

¶34 On Apr i l  19,  2007,  A. L.  sent  At t or ney Smead a check 

f or  $1, 000 af t er  her  son,  S. M. ,  cont act ed At t or ney Smead about  

r epr esent at i on i n a cr i mi nal  dr ug case.   Al t hough t her e was no 

wr i t t en f ee agr eement ,  A. L.  and S. M.  under st ood a f l at  f ee of  

$2, 000 woul d be r equi r ed.  
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¶35 At t or ney Smead ent er ed an appear ance i n S. M. ' s  case on 

Apr i l  26,  2007.   At t or ney Smead al so appear ed at  t he ar r ai gnment  

and f i l ed a di scover y demand.   He al so appear ed at  a pr et r i al  

conf er ence on Oct ober  5,  2007.    

¶36 On November  21,  2007,  one hour  bef or e a cour t  hear i ng,  

At t or ney Smead not i f i ed S. M.  t hat  he woul d be unabl e t o appear  

on hi s behal f  t hat  day because hi s l i cense had been t empor ar i l y  

suspended.   Thi s was t he f i r s t  conver sat i on bet ween At t or ney 

Smead and S. M.  r egar di ng t he l i cense suspensi on.   At t or ney Smead 

r ecommended S. M.  go t o t he cour t  hear i ng and,  i n t i me,  At t or ney 

Smead woul d be abl e t o r epr esent  hi m.   Based on t hi s 

i nf or mat i on,  S. M.  di d not  seek successor  counsel .    

¶37 Af t er  t he hear i ng,  S. M.  cal l ed At t or ney Smead aski ng 

f or  advi ce.   At t or ney Smead sai d he woul d t r y  t o r epay t he 

$1, 000 si nce he coul d no l onger  r epr esent  hi m.   Af t er  maki ng 

t hi s pr omi se At t or ney Smead f ai l ed t o r et ur n numer ous phone 

cal l s f r om S. M.   On Januar y 8,  2008,  At t or ney Smead wi t hdr ew as 

counsel .   At t or ney Smead f ai l ed t o r ef und unear ned f ees.   

¶38 The OLR r epeat edl y t r i ed t o obt ai n i nf or mat i on f r om 

At t or ney Smead about  t hi s mat t er  wi t hout  success.    

¶39 At t or ney Smead st i pul at es t hat  hi s conduct  i n t he 

A. L. / S. M.  mat t er  gave r i se t o t hr ee vi ol at i ons:   

• By f ai l i ng t o gi ve t i mel y not i ce of  hi s i nabi l i t y  t o 

pr act i ce l aw and t o i nf or m hi s cl i ent  of  t he need t o seek 

l egal  advi ce el sewher e,  At t or ney Smead vi ol at ed SCRs 

22. 26( 1) ( a)  and ( b) .  
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• By f ai l i ng t o pr ot ect  hi s c l i ent ' s i nt er est s by not  

r espondi ng t o S. M. ' s t el ephone i nqui r i es subsequent  t o 

November  21,  2007,  and by f ai l i ng t o t ake st eps t o 

det er mi ne whet her  any por t i on of  t he f ee pai d t o hi m was 

unear ned and i f  so,  t o r et ur n t he unear ned por t i on of  t he 

f ee,  At t or ney Smead vi ol at ed SCR 20: 1. 16( d) .  

• By f ai l i ng t o r espond t o t he OLR' s f or mal  i nvest i gat i on,  

At t or ney Smead vi ol at ed SCRs 22. 03( 2)  and ( 6)  v i a SCR 

20: 8. 4( h) .    

D.  R. V.  Mat t er  ( Count s 13 t hr ough 15)  

¶40 R. V.  hi r ed At t or ney Smead t o r epr esent  hi m i n a f el ony 

dr ug case f i l ed Mar ch 30,  2007.   R. V.  pai d At t or ney Smead $2, 000 

but  t her e was no evi dence of  a wr i t t en f ee agr eement .   Accor di ng 

t o R. V. ,  At t or ney Smead was " hi r ed t o go t hr ough and f i ni sh t wo 

f el onys [ s i c]  f or  poss w/ i nt ent . "    

¶41 I n Apr i l  2007 At t or ney Smead was pr esent  f or  t he 

i ni t i al  appear ance and wai ved t he pr el i mi nar y hear i ng.   I n June 

2007 At t or ney Smead appear ed at  R. V. ' s ar r ai gnment  and,  i n 

Sept ember  2007,  appear ed at  t he pr et r i al  conf er ence.   R. V. ' s 

pl ea hear i ng was set  f or  Oct ober  23,  2007.    

¶42 Bet ween Sept ember  5 and Oct ober  23,  2007,  R. V.  made 

sever al  t el ephone cal l s t o At t or ney Smead i nqui r i ng about  a 

possi bl e deal  wi t h t he di st r i ct  at t or ney,  but  r ecei ved no 

r esponse.    

¶43 At  t he Oct ober  23,  2007,  pl ea hear i ng,  At t or ney Smead 

appear ed l at e and t ol d R. V.  t hat  hi s l aw l i cense was t empor ar i l y  

suspended but  he woul d be get t i ng i t  back i n a week or  so.   He 
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had not  pr evi ousl y t ol d R. V.  t hat  he had l ost  hi s l i cense and 

woul d not  be abl e t o appear  i n cour t  as schedul ed.   The hear i ng 

was r eschedul ed f or  December  10,  2007.    

¶44 Bet ween Oct ober  23 and December  10,  2007,  At t or ney 

Smead di d not  r espond t o any of  R. V. ' s cal l s.   Af t er  Oct ober  23,  

2007,  At t or ney Smead' s t el ephone was di sconnect ed and he f ai l ed 

t o answer  hi s cel l  phone.    

¶45 On December  10,  2007,  R. V.  and hi s f ami l y wer e i n 

cour t  but  At t or ney Smead f ai l ed t o appear .   The ci r cui t  cour t  

j udge i nf or med R. V.  At t or ney Smead was no l onger  pr act i c i ng l aw 

and gave R. V.  t hr ee mont hs t o hi r e a new at t or ney.   Af t er  t he 

December  2007 hear i ng,  R. V.  agai n cal l ed At t or ney Smead but  

r ecei ved no r esponse.   On December  10,  2007,  At t or ney Smead was 

wi t hdr awn f r om t he case;  successor  counsel  ent er ed an appear ance 

on Januar y 24,  2008.    

¶46 The OLR made r epeat ed at t empt s t o obt ai n i nf or mat i on 

f r om At t or ney Smead about  t hi s mat t er  wi t hout  success.   The 

Wi sconsi n Lawyer s '  Fund f or  Cl i ent  Pr ot ect i on r ei mbur sed R. V.  i n 

t he amount  of  $2, 000.    

¶47 At t or ney Smead st i pul at es hi s mi sconduct  wi t h r espect  

t o R. V. ' s r epr esent at i on gave r i se t o t hr ee vi ol at i ons:   

• By f ai l i ng t o gi ve R. V.  not i ce of  hi s l i cense suspensi on 

pr i or  t o t he dat e of  t he hear i ng,  by f ai l i ng t o keep hi s 

c l i ent  r easonabl y i nf or med,  and by f ai l i ng t o r espond t o 
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r easonabl e r equest s f or  i nf or mat i on,  At t or ney Smead 

vi ol at ed SCRs 20: 1. 4( a) ( 3)  and ( 4) . 14 

• By f ai l i ng t o gi ve R. V.  not i ce of  hi s cont i nued i nabi l i t y  

t o r epr esent  hi m,  by f ai l i ng t o r espond t o R. V. ' s phone 

cal l s,  by f ai l i ng t o gi ve not i ce t hat  he woul d not  be 

appear i ng f or  a hear i ng schedul ed on December  10,  2007,  

and by f ai l i ng t o ot her wi se pr ot ect  R. V. ' s i nt er est s,  

At t or ney Smead vi ol at ed SCR 20: 1. 16( d) .   

• By f ai l i ng t o cooper at e wi t h t he OLR' s f or mal  

i nvest i gat i on,  At t or ney Smead vi ol at ed SCRs 22. 03( 2)  and 

22. 03( 6)  v i a SCR 20: 8. 4( h) .  

¶48 I n t he i ni t i al  st i pul at i on,  t he par t i es agr eed t hat  a 

60- day suspensi on was war r ant ed and t hat  cost s  shoul d not  be 

i mposed.   Al t hough t he OLR' s compl ai nt  sought  r est i t ut i on,  t he 

i ni t i al  st i pul at i on made no pr ovi s i on f or  r est i t ut i on.  

¶49 On June 19,  2009,  t he OLR f i l ed an amended 

st i pul at i on.   I n t he amended st i pul at i on t he par t i es pr ovi de 

t hat  as a condi t i on of  r ei nst at ement  At t or ney Smead agr ees t o 

pay r est i t ut i on t o A. L.  i n t he amount  of  $1, 000,  t o L. S.  i n t he 

amount  of  $485,  and t o t he Wi sconsi n Lawyer s '  Fund f or  Cl i ent  

Pr ot ect i on i n t he amount  of  $2, 000 f or  t he R. V.  mat t er .  

¶50 Rest i t ut i on i s appr opr i at e i n t hese mat t er s because 

t her e ar e ascer t ai nabl e r est i t ut i on amount s and f ee di sput es,  

                                                 
14 SCRs 20: 1. 4( a) ( 3)  and ( 4)  ( ef f ect i ve Jul y 1,  2007)  st at e 

a l awyer  shal l  " ( 3)  keep t he cl i ent  r easonabl y i nf or med about  
t he st at us of  t he mat t er ; "  and " ( 4)  pr ompt l y compl y wi t h 
r easonabl e r equest s by t he c l i ent  f or  i nf or mat i on;  .  .  .  . "  
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t he f unds at  i ssue ar e i n t he at t or ney' s cont r ol ,  t he gr i evant s '  

or  r espondent s '  r i ght s i n a col l at er al  mat t er  wi l l  not  be 

af f ect ed,  and no f unds t o be r est or ed const i t ut e i nci dent al  or  

consequent i al  damages.    

¶51 The amended st i pul at i on i s submi t t ed t o t he cour t  

pur suant  t o SCR 22. 12.   We appr ove t he amended st i pul at i on and 

her eby adopt  t he st i pul at ed f act s,  concl usi ons of  l aw,  and 

di sci pl i ne.   Accor di ngl y,  At t or ney Smead' s l i cense t o pr act i ce 

l aw shal l  be suspended f or  60 days and we or der  r est i t ut i on as 

set  f or t h her ei n.   No cost s ar e t o be i mposed i n t hi s mat t er .    

¶52 Si nce Smead I  and Smead I I  pr esent  t wo compl et el y 

di scr et e and separ at e di sci pl i nar y mat t er s,  t he t wo 60- day 

suspensi ons wi l l  be consecut i ve,  not  concur r ent .   As At t or ney 

Smead i s al r eady suspended,  t he suspensi ons or der ed her ei n shal l  

commence i mmedi at el y.   

¶53 I T I S ORDERED t hat  wi t h r espect  t o t he mat t er  of  OLR 

v.  Smead,  No.  2008AP1467- D ( Smead I ) ,  t he l i cense of  Rober t  J.  

Smead t o pr act i ce l aw i n Wi sconsi n i s suspended f or  a per i od of  

60 days,  ef f ect i ve t he dat e of  t hi s or der .  

¶54 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Rober t  J.  Smead shal l  pay r est i t ut i on t o D. B.  i n 

t he amount  of  $100,  and t o t he Wi sconsi n Lawyer s '  Fund f or  

Cl i ent  Pr ot ect i on f or  t he W. P.  mat t er  i n t he amount  of  $750,  as 

r ecommended i n t he r ef er ee' s r epor t  f i l ed i n Smead I .   I f  t he 

r est i t ut i on i s not  pai d wi t hi n t he t i me speci f i ed and absent  a 

showi ng t o t hi s cour t  of  hi s i nabi l i t y  t o pay t he r est i t ut i on 

wi t hi n t hat  t i me,  Rober t  J.  Smead' s l i cense t o pr act i ce l aw i n 
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Wi sconsi n shal l  r emai n suspended unt i l  f ur t her  or der  of  t he 

cour t .  

¶55 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Rober t  J.  Smead shal l  pay t o t he Of f i ce of  Lawyer  

Regul at i on t he cost s of  t he pr oceedi ng i n Smead I .   I f  t he cost s 

ar e not  pai d wi t hi n t he t i me speci f i ed and absent  a showi ng t o 

t hi s cour t  of  hi s i nabi l i t y  t o pay t he cost s wi t hi n t hat  t i me,  

t he l i cense of  Rober t  J.  Smead t o pr act i ce l aw i n Wi sconsi n 

shal l  r emai n suspended unt i l  f ur t her  or der  of  t he cour t .  

¶56 I T I S FURTHER ORDERED t hat  wi t h r espect  t o t he mat t er  

of  OLR v.  Smead,  No.  2009AP843- D ( Smead I I ) ,  t he l i cense of  

Rober t  J.  Smead t o pr act i ce l aw i n Wi sconsi n i s suspended f or  a 

per i od of  60 days t o r un consecut i ve t o t he di sci pl i ne i mposed 

i n Smead I .  

¶57 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Rober t  J.  Smead shal l  pay r est i t ut i on t o A. L.  i n 

t he amount  of  $1, 000,  t o L. S.  i n t he amount  of  $485,  and t o t he 

Wi sconsi n Lawyer s '  Fund f or  Cl i ent  Pr ot ect i on i n t he amount  of  

$2, 000 f or  t he R. V.  mat t er .   I f  t he r est i t ut i on i s not  pai d 

wi t hi n t he t i me speci f i ed and absent  a showi ng t o t hi s cour t  of  

hi s i nabi l i t y  t o pay t he r est i t ut i on wi t hi n t hat  t i me,  Rober t  J.  

Smead' s l i cense t o pr act i ce l aw i n Wi sconsi n shal l  r emai n 

suspended unt i l  f ur t her  or der  of  t he cour t .  

¶58 I T I S FURTHER ORDERED t hat  no cost s wi l l  be i mposed i n 

Smead I I .  
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¶59 I T I S FURTHER ORDERED t hat  al l  r est i t ut i on i s t o be 

compl et ed pr i or  t o payi ng any cost s t o t he Of f i ce of  Lawyer  

Regul at i on.  

¶60 I T I S FURTHER ORDERED t hat  Rober t  J.  Smead shal l  

compl y wi t h t he r equi r ement s of  SCR 22. 26 per t ai ni ng t o 

act i v i t i es f ol l owi ng suspensi on i f  he has not  al r eady done so.  
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