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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s1 af f i r mi ng an or der  

of  t he Mi l waukee Count y Ci r cui t  Cour t  denyi ng Edwi n Cl ar ence 

West ' s ( West )  pet i t i on f or  super vi sed r el ease.  

                                                 
1 St at e v.  West ,  No.  2009AP1579,  unpubl i shed sl i p op.  ( Wi s.  

Ct .  App.  Aug.  10,  2010) .  
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¶2 I n 1997 a j ur y f ound t hat  West  was a sexual l y v i ol ent  

per son under  Wi s.  St at .  ch.  980,  and he was t her eaf t er  commi t t ed 

under  t hat  chapt er .   Under  § 980. 08( 1) ,  per sons commi t t ed under  

ch.  980 may pet i t i on f or  super vi sed r el ease i nt o t he communi t y 

af t er  at  l east  12 mont hs have passed si nce t he per son was 

commi t t ed or  hi s l ast  pet i t i on f or  super vi sed r el ease was 

r ej ect ed.   The Wi sconsi n Legi s l at ur e amended t hi s st at ut e i n 

2005,  r emovi ng l anguage t hat  speci f i cal l y al l ocat ed t he bur den 

of  pr oof  t o t he St at e i n a hear i ng on t he pet i t i on.    

¶3 I n 2008 West  f i l ed a mot i on wi t h t he c i r cui t  cour t  t o 

i nt er pr et  whet her  amended § 980. 08( 4) ( cg)  cont i nues t o al l ocat e 

t he bur den t o t he St at e.   One mont h af t er  f i l i ng t hi s pet i t i on,  

he al so f i l ed a pet i t i on seeki ng super vi sed r el ease.   The 

ci r cui t  cour t  deni ed hi s mot i on,  f i ndi ng t hat  t he amendment s t o 

§ 980. 08( 4) ( cg)  unambi guousl y pl aced t he bur den of  pr oof  wi t h 

t he commi t t ed i ndi v i dual .   The ci r cui t  cour t  al so deni ed hi s 

pet i t i on f or  super vi sed r el ease.  

¶4 West  appeal ed,  and ar gued t o t he cour t  of  appeal s t hat  

t he bur den of  pr oof  does not  r est  wi t h t he commi t t ed per son,  and 

i f  i t  di d,  such al l ocat i on woul d v i ol at e t he Wi sconsi n and 

Uni t ed St at es Const i t ut i ons.   The cour t  of  appeal s di sagr eed,  

and i n a per  cur i am opi ni on af f i r med t he ci r cui t  cour t .    

¶5 West  asks us t o i nt er pr et  t he super vi sed r el ease 

pr ovi s i on,  Wi s.  St at .  § 980. 08( 4) ( cg) ,  t o pl ace t he bur den of  

pr oof  wi t h t he St at e.   He ar gues t hat ,  al t hough t he st at ut e i s  

ambi guous,  t he l anguage,  hi st or y,  and scope of  t he st at ut e 

suppor t  hi s posi t i on.   He al so asser t s t hat  t he bur den must  
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r emai n wi t h t he St at e t o pr event  § 980. 08( 4) ( cg)  f r om vi ol at i ng 

t he due pr ocess and equal  pr ot ect i on c l auses of  t he Wi sconsi n 

and Uni t ed St at es Const i t ut i ons. 2 

¶6 We concl ude t hat  amended Wi s.  St at .  § 980. 08( 4) ( cg)  

unambi guousl y pl aces t he bur den of  pr oof  wi t h t he commi t t ed 

i ndi v i dual ,  and t hat  t he appr opr i at e bur den of  per suasi on i s 

c l ear  and convi nci ng evi dence.   We f ur t her  hol d t hat  t hi s  

al l ocat i on does not  v i ol at e t he guar ant ees of  due pr ocess and 

equal  pr ot ect i on i n t he Wi sconsi n and Uni t ed St at es 

Const i t ut i ons.    

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶7 I n 1993 West  was convi ct ed of  second degr ee sexual  

assaul t  i n v i ol at i on of  § 940. 225( 2) ( a) .   Pr i or  t o West ' s 

                                                 
2 The Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des i n par t ,  " No St at e shal l  .  .  .  depr i ve any per son of  
l i f e,  l i ber t y,  or  pr oper t y,  wi t hout  due pr ocess of  l aw;  nor  deny 
t o any per son wi t hi n i t s j ur i sdi ct i on t he equal  pr ot ect i on of  
t he l aws. "   U. S.  Const .  amend.  XI V,  § 1.   The cour t  has hel d 
t hat  t he due pr ocess cl ause i n Ar t i c l e I ,  Sect i on 1 of  t he 
Wi sconsi n Const i t ut i on i s t he " subst ant i al  equi val ent "  of  t he 
f eder al  due pr ocess cl ause.   Soc' y I ns.  v.  LI RC,  2010 WI  68,  ¶28 
n. 11,  326 Wi s.  2d 444,  786 N. W. 2d 385 ( c i t i ng Nei man v.  Am.  
Nat ' l  Pr op.  & Cas.  Co. ,  2000 WI  83,  ¶8,  236 Wi s.  2d 411,  613 
N. W. 2d 160) .   Si mi l ar l y,  t he equal  pr ot ect i on c l ause of  t he 
Wi sconsi n Const i t ut i on decl ar es t hat ,  " Al l  peopl e ar e bor n 
equal l y f r ee and i ndependent ,  and have cer t ai n i nher ent  r i ght s;  
among t hese ar e l i f e,  l i ber t y,  and t he pur sui t  of  
happi ness .  .  .  . "   Wi s.  Const .  ar t  I ,  § 1.   Our  i nt er pr et at i on 
i s t he same f or  bot h t he f eder al  and st at e equal  pr ot ect i on 
c l auses.   Met r o.  Assocs.  v.  Ci t y of  Mi l waukee,  2011 WI  20,  ¶22,  
332 Wi s.  2d 85,  796 N. W. 2d 717 ( c i t i ng Nanki n v.  Vi l l .  of  
Shor ewood,  2001 WI  92,  ¶11 n. 5,  245 Wi s.  2d 86,  630 N. W. 2d 141) .   
Accor di ngl y,  wher e t hi s opi ni on r ef er s t o " due pr ocess"  or  
" equal  pr ot ect i on, "  our  anal ysi s encompasses bot h f eder al  and 
st at e const i t ut i ons.  
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r el ease,  t he St at e pet i t i oned t o have hi m commi t t ed as a 

sexual l y v i ol ent  per son,  pur suant  t o Wi sconsi n St at ut es ch.  980.   

West  was commi t t ed under  ch.  980 i n Jul y 1997.    

¶8 I n pr epar at i on f or  t he commi t ment  hear i ng t o est abl i sh 

pr obabl e cause t o commi t  West ,  t he St at e of f er ed var i ous medi cal  

exami nat i ons,  i ncl udi ng a r epor t  by Dr .  Kennet h Di amond ( Dr .  

Di amond) ,  a seni or  st af f  psychol ogi st  f or  t he Mi l waukee Cl i ni cal  

Ser vi ces Uni t  of  t he Depar t ment  of  Cor r ect i ons.   Dr .  Di amond' s 

eval uat i on of  West  compi l ed t he r esul t s of  var i ous r ecor ds and 

ot her ,  i n- per son,  c l i ni cal  eval uat i ons.   I t  was Dr .  Di amond' s 

opi ni on t hat  West  suf f er ed f r om cocai ne and al cohol  abuse ( bot h 

i n r emi ssi on)  and f r om ant i soci al  per sonal i t y di sor der ,  a ment al  

di sor der  war r ant i ng commi t ment .   Based on West ' s hi st or y of  

sexual  assaul t s and hi s per f or mance on var i ous behavi or al  t est s,  

Di amond st at ed:  

Psychol ogi cal  t est i ng i ndi cat es t hat  he i s an 
aggr essi ve i ndi v i dual  wi t h possi bl e sexual  pr obl ems.   
On t he PCL- R [ Psychopat hy Checkl i st  Revi sed] ,  hi s 
t ot al  scor e i s di agnost i c of  psychopat hy.   
Addi t i onal l y,  he scor es on sever al  act uar i al  r i sk 
f act or s whi ch ar e st r ongl y i ndi cat i ve of  v i ol ent  
r eci di v i sm and t hese i ncl ude:  a hi gh degr ee of  
psychopat hy,  pr e- t r eat ment  devi ant  sexual  ar ousal ,  
non- sexual  cr i mi nal i t y,  deni al  or  mi ni mi zat i on of  
pr evi ous of f ense,  and use of  f or ce and/ or  t hr eat  of  
f or ce dur i ng cr i me.   I t  i s  my opi ni on t o a r easonabl e 
degr ee of  psychol ogi cal  cer t ai nt y t hat  t he ant i soci al  
per sonal i t y di sor der ,  cocai ne abuse and al cohol  abuse 
exhi bi t ed by Edwi n C.  West  .  .  .  ar e congeni t al  or  
acqui r ed condi t i ons .  .  .  t hat  pr edi spose Edwi n C.  
West  t o engage i n act s of  sexual  v i ol ence.   I t  i s  al so 
my opi ni on t hat  t hese ment al  di sor der s exhi bi t ed by 
Edwi n C.  West  cr eat e a subst ant i al  pr obabi l i t y  t hat  he 
wi l l  engage i n act s of  sexual  v i ol ence.  
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¶9 Dr .  Di amond' s summar y of  West ' s hi st or y of  sexual  

assaul t s i ncl uded:   

( a)  I n 1982,  at  age 17,  sexual  cont act  wi t h hi s t hen- 15-

year - ol d gi r l f r i end,  whom he i mpr egnat ed;   

( b)  I n 1988,  at  age 23,  a convi ct i on f or  choki ng and 

r api ng a f emal e acquai nt ance,  f or  whi ch West  r ecei ved pr obat i on;   

( c)  I n 1991,  a pr obat i on v i ol at i on f or  pi cki ng up a 16-

year - ol d gi r l  and t hr eat eni ng t o r ape her  i f  she r ef used t o k i ss 

hi m,  and t hen at t empt i ng t o have i nt er cour se wi t h her ; 3 

( d)  I n 1991,  an accusat i on t hat  West  f or ced a woman i nt o 

her  bedr oom wher e he pushed her  down and ej acul at ed on her ;  and,  

( e)  Al so i n 1991,  an accusat i on t hat  West  t er r or i zed and 

st al ked a woman on t he hi ghway,  al t hough t he woman di d not  pr ess  

char ges.  

¶10 Fi nal l y,  r epor t s al so i ndi cat ed t hat  i n at  l east  f our  

st at es,  West  had adul t  cr i mi nal  convi ct i ons i ncl udi ng di sor der l y 

conduct  and sexual  assaul t ,  bur gl ar y and r obber y,  and aut o 

t hef t .   

¶11 Based on t hese f act or s,  as wel l  as hi s per sonal  

obser vat i ons,  Dr .  Di amond r ecommended West  be commi t t ed under  

ch.  980.   Dr .  Di amond t est i f i ed at  t r i al ,  and hi s r epor t  was 

admi t t ed i nt o evi dence.   I n May 1997 a j ur y f ound West  t o be a 

sexual l y v i ol ent  per son under  ch.  980.  He was i ni t i al l y  admi t t ed 

                                                 
3 I t  was f or  t hi s of f ense West  was ul t i mat el y convi ct ed of  

t hi r d- degr ee sexual  assaul t ,  cont r ar y t o Wi s.  St at .  
§ 940. 225( 2) ( a) .  
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t o t he Wi sconsi n Resour ce Cent er  f or  t r eat ment ,  and t r ansf er r ed 

i n 2001 t o Sand Ri dge Secur e Tr eat ment  Cent er .    

¶12 Bet ween Januar y 1998 and Apr i l  2009,  dur i ng r e-

exami nat i on and r evi ew of  West ' s c l assi f i cat i on as a sexual l y 

v i ol ent  per son,  Depar t ment  of  Heal t h and Fami l y Ser vi ces ( DHFS)  

eval uat or s consi st ent l y f ound t hat  West  cont i nued t o be a 

sexual l y v i ol ent  per son,  and consi st ent l y r ecommended agai nst  

ei t her  super vi sed r el ease or  di schar ge. 4  Onl y one r e-

exami nat i on,  conduct ed by Hol l i da Wakef i el d i n May 2008,  

i ndi cat ed t hat  West  had made pr ogr ess.   Whi l e t he r epor t  

acknowl edged t hat  West  st i l l  r equi r ed t r eat ment ,  i t  t ook t he 

posi t i on t hat  t r eat ment  coul d occur  i n t he communi t y.   

¶13 I n West ' s most  r ecent  exami nat i on i n Apr i l  2009,  

however ,  t he exami ner  di agnosed West  wi t h f our  ment al  di sor der s:  

par aphi l i a,  al cohol  dependence,  pol ysubst ance dependence,  and 

ant i soci al  per sonal i t y di sor der .   The exami ner  f ound West  t o 

cont i nue t o be a sexual l y v i ol ent  per son and r ecommended agai nst  

super vi sed r el ease or  di schar ge.   

¶14 Dur i ng hi s commi t ment ,  West  r equest ed super vi sed 

r el ease i n Oct ober  2000,  Jul y 2001,  Apr i l  2002,  and Apr i l  2008.  

He wi t hdr ew t he 2000 and 2002 pet i t i ons wi t hout  j udgment .  West  

al so pet i t i oned f or  di schar ge i n Apr i l  2007 but  wi t hdr ew t hat  

                                                 
4 These r e- exami nat i on r epor t s and ci t at i ons t o t he r ecor d 

do not  i ncl ude addi t i onal  Tr eat ment  Pr ogr ess Repor t s pr epar ed on 
an annual  basi s.  The Tr eat ment  Pr ogr ess Repor t s ar e,  however ,  
consi der ed i n t he r e- exami nat i on r epor t s.  
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pet i t i on af t er  hi s Apr i l  r e- exami nat i on r esul t s.   He al so 

pet i t i oned f or  di schar ge i n May 2009.   

¶15 I n Mar ch 2008 West  f i l ed a mot i on wi t h t he Mi l waukee 

Count y Ci r cui t  Cour t ,  Mar t i n J.  Donal d,  Judge,  t o i nt er pr et  Wi s.  

St at .  § 980. 08( 4) ( cg)  as al l ocat i ng t he bur den of  pr oof  t o t he 

St at e i n a hear i ng on super vi sed r el ease.  Pr i or  t o t he st at ut e' s 

amendment , 5 t he pr esumpt i on i n super vi sed r el ease cases was t o 

gr ant  a pet i t i on f or  super vi sed r el ease unl ess t he St at e met  t he 

bur den of  pr ovi ng t hat  r el ease was not  war r ant ed.   Wi s.  St at .  

§ 980. 08( 4) ( b)  ( 2003- 04) .   The pr i or  ver si on of  t he st at ut e 

r equi r ed a c i r cui t  cour t  t o:    

gr ant  t he pet i t i on unl ess t he st at e pr oves by c l ear  
and convi nci ng evi dence  .  .  .  t hat  i t  i s  st i l l  l i kel y 
t hat  t he per son wi l l  engage i n act s of  sexual  v i ol ence 
i f  t he per son i s not  cont i nued i n i nst i t ut i onal  car e 
 .  .  .  [ or ]  .  .  .  [ t ] hat  t he per son has not  
demonst r at ed si gni f i cant  pr ogr ess i n hi s or  her  
t r eat ment  or  t hat  t he per son has r ef used t r eat ment .  

I d.   

¶16 However ,  ef f ect i ve June 2006,  t he st at ut e was r evi sed 

t o r ead t hat  " [ t ] he cour t  may not  aut hor i ze super vi sed r el ease 

unl ess .  .  .  t he cour t  f i nds t hat  al l  of  t he f ol l owi ng cr i t er i a 

ar e met . "   Wi s.  St at .  § 980. 08( 4) ( cg) .   The amended st at ut e does 

not  ment i on any bur den of  pr oof .  

¶17 On August  1,  2008,  t he c i r cui t  cour t  deni ed West ' s 

mot i on.   I n i t s or al  deci s i on,  t he cour t  det er mi ned t hat  § 

980. 08( 4) ( cg)  unambi guousl y pl aces t he bur den of  pr oof  on t he 

                                                 
5 Amended and r evi sed by 2005 Wi s.  Act  434,  § 118.  
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c i v i l l y- commi t t ed i ndi v i dual .   Addi t i onal l y,  t he cour t  hel d t hat  

pl acement  of  such bur den on t he i ndi v i dual  of f ends nei t her  t he 

due pr ocess nor  equal  pr ot ect i on c l auses of  t he Const i t ut i on.   

On t he same day,  t he c i r cui t  cour t  hel d evi dent i ar y hear i ngs on 

West ' s pet i t i on f or  super vi sed r el ease,  f ol l owed by f ur t her  

hear i ngs on Oct ober  10,  2008.   The ci r cui t  cour t  ul t i mat el y 

deni ed t he pet i t i on f or  super vi sed r el ease.    

¶18 West  appeal ed,  and t he cour t  of  appeal s af f i r med t he 

ci r cui t  cour t .   I n i t s deci s i on,  t he cour t  r el i ed on St at e v.  

Rachel  ( Rachel  I I ) ,  2010 WI  App 60,  324 Wi s.  2d 465,  782 

N. W. 2d 443,  i n whi ch t he cour t  of  appeal s r ej ect ed ar gument s 

i dent i cal  t o t hose r ai sed by West .   St at e v.  West ,  No.  

2009AP1579,  unpubl i shed sl i p op. ,  ¶4 ( Wi s.  Ct .  App.  Aug.  10,  

2010) .    

¶19 The cour t  of  appeal s concl uded t hat  t he st at ut e was 

unambi guous,  and t hat  t he pl ai n l anguage i ndi cat es t he bur den i s 

t o be pl aced on t he pet i t i oni ng commi t t ed i ndi v i dual .   I d. ,  ¶5.   

The cour t  r easoned t hat  by begi nni ng t he pr ovi s i on wi t h l anguage 

t o deny super vi sed r el ease unl ess cer t ai n cr i t er i a ar e met ,  t he 

l egi s l at ur e i nt ended t o cr eat e a pr esumpt i on of  

i nst i t ut i onal i zat i on t hat  must  be over come by t he movi ng par t y.   

I d.   Fur t her mor e,  " i t  woul d be i mpr act i cal ,  i f  not  absur d,  t o 

pl ace t he bur den on t he St at e t o demonst r at e f act or s wei ghi ng i n 

f avor  of  r el ease because t he St at e has no i ncent i ve t o do so. "  

I d.  ( c i t i ng Rachel  I I ) .   Fi nal l y,  t he cour t  r ej ect ed West ' s 

ar gument  t hat  t he st at ut e,  as amended,  was unconst i t ut i onal .   
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I d. ,  ¶6.   Agai n,  t he cour t  of  appeal s r el i ed on i t s hol di ng i n 

Rachel  I I .   I d.  

¶20 West  pet i t i oned t hi s cour t  f or  r evi ew.   We gr ant ed t he 

pet i t i on on Januar y 11,  2011.   

I I .  STANDARD OF REVI EW 

¶21 Thi s appeal  r equi r es us t o i nt er pr et  amended Wi s.  

St at .  § 980. 08( 4) ( cg) .   St at ut or y i nt er pr et at i on i s a quest i on 

of  l aw t hat  t he cour t  r evi ews de novo.   St at e v.  Bur r i s,  2004 WI  

91,  ¶31,  273 Wi s.  2d 294,  682 N. W. 2d 812.   The quest i on of  who 

bear s t he bur den of  pr oof  under  a st at ut e al so i s a quest i on of  

l aw.   Acui t y Mut .  I ns.  Co.  v.  Ol i vas,  2007 WI  12,  ¶31,  298 

Wi s.  2d 640,  726 N. W. 2d 258.   We det er mi ne quest i ons of  l aw 

i ndependent l y f r om t he ci r cui t  cour t  and cour t  of  appeal s,  but  

we benef i t  f r om t hei r  anal yses.   I d.    

¶22 The const i t ut i onal i t y of  a st at ut e i s a quest i on of  

l aw t hat  we r evi ew de novo.   St at e v.  Col e,  2003 WI  112,  ¶10,  

264 Wi s.  2d 520,  665 N. W. 2d 328.   " St at ut es ar e pr esumed t o be 

const i t ut i onal ,  and a par t y chal l engi ng a st at ut e' s 

const i t ut i onal i t y must  demonst r at e t hat  i t  i s  unconst i t ut i onal  

beyond a r easonabl e doubt . "   St at e v.  McGui r e,  2010 WI  91,  ¶25,  

328 Wi s.  2d 289,  786 N. W. 2d 227 ( c i t i ng St at e v.  Bar on,  2009 WI  

58,  ¶10,  318 Wi s.  2d 60,  769 N. W. 2d 34) .  

I I I .  DI SCUSSI ON 

¶23 West ' s case r equi r es us t o i nt er pr et  Wi s.  St at .  

§ 980. 08( 4) ( cg)  t o det er mi ne who bear s t he bur den of  pr oof  i n a 

pet i t i on f or  super vi sed r el ease.   Thi s i nqui r y i nvol ves t wo 

component s:  t he bur den of  pr oduct i on,  and t he bur den of  
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per suasi on.   We next  consi der  West ' s c l ai m t hat  t o pl ace t he 

bur den of  pr oof  upon t he commi t t ed i ndi v i dual  v i ol at es t he due 

pr ocess and equal  pr ot ect i on c l auses of  t he Wi sconsi n and Uni t ed 

St at es Const i t ut i ons.   We anal yze bot h ar gument s i n t he cont ext  

of  t he hi st or y of  ch.  980 and ci v i l  commi t ment  l aw.  

A.  Chapt er  980 Sexual l y Vi ol ent  Per son Commi t ment s 

¶24 I n May 1994 t he Wi sconsi n Legi s l at ur e enact ed ch.  980,  

t he Sexual l y Vi ol ent  Per son Commi t ment  l aw. 6  Chapt er  980 per mi t s 

t he c i r cui t  cour t  t o commi t  an i ndi v i dual  f ound t o be a 

" sexual l y v i ol ent  per son"  and t o pl ace t he per son under  t he 

DHFS' s cust ody " f or  cont r ol ,  car e and t r eat ment  unt i l  such t i me 

as t he per son i s no l onger  a sexual l y v i ol ent  per son. "   Wi s.  

St at .  § 980. 06.   As or i gi nal l y enact ed,  Wi s.  St at .  § 980. 01( 7)  

def i ned a " sexual l y v i ol ent  per son"  as:  

[ A]  per son who has been convi ct ed of  a sexual l y 
v i ol ent  of f ense,  has been adj udi cat ed del i nquent  f or  a 
sexual l y v i ol ent  of f ense,  or  has been f ound not  gui l t y 
of  or  not  r esponsi bl e f or  a sexual l y v i ol ent  of f ense 
by r eason of  i nsani t y or  ment al  di sease,  def ect  or  
i l l ness,  and who i s danger ous because he or  she 
suf f er s f r om a ment al  di sor der  t hat  makes i t  
subst ant i al l y  pr obabl e t hat  t he per son wi l l  engage i n 
act s of  sexual  v i ol ence.  

I d.  ( 1993- 94) . 7  

                                                 
6 Chapt er  980 was cr eat ed pur suant  t o 1993 Wi s.  Act  479,  § 

40.  

7 Chapt er  980' s def i ni t i on f or  " sexual l y v i ol ent  per son"  as 
enact ed di f f er s f r om t he cur r ent  def i ni t i on whi ch subst i t ut es 
" l i kel y"  f or  " subst ant i al  pr obabi l i t y"  t hat  t he per son wi l l  
engage i n one or  mor e act s of  sexual  v i ol ence.   Wi sconsi n St at .  
§ 980. 01( 7)  ( 2007- 08)  t hus def i nes " sexual l y v i ol ent  per son"  as:  
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¶25 One year  af t er  t he l aw' s enact ment ,  t hi s cour t  

addr essed t he const i t ut i onal i t y of  ch.  980 i n t he compani on 

cases of  St at e v.  Car pent er ,  197 Wi s.  2d 252,  541 N. W. 2d 105 

( 1995) ,  and St at e v.  Post ,  197 Wi s.  2d 279,  541 N. W. 2d 115 

( 1995) .   I n Car pent er ,  t he pet i t i oner s ar gued t hat  ch.  980 

vi ol at ed t he doubl e j eopar dy and ex post  f act o c l auses of  t he 

Uni t ed St at es and Wi sconsi n Const i t ut i ons.   Car pent er ,  197 

Wi s.  2d at  258.   I n Post ,  t he pet i t i oner s ar gued t hat  t he l aw 

vi ol at ed t he due pr ocess and equal  pr ot ect i on cl auses.   Post ,  

197 Wi s.  2d at  293.   Thi s cour t  r ej ect ed each of  t hese cl ai ms 

and uphel d ch.  980 as const i t ut i onal .   Car pent er ,  197 Wi s.  2d at  

258- 59;  Post ,  197 Wi s.  2d at  293- 94.  

¶26 I n Car pent er ,  t he i ssue at  t he hear t  of  t he 

pet i t i oner ' s ar gument  was t hat  ch.  980 was a cr i mi nal  st at ut e,  

wi t h doubl e j eopar dy and ex post  f act o i mpl i cat i ons.   Car pent er ,  

197 Wi s.  2d at  263,  272.   The cour t  concl uded t hat  ch.  980 was 

not  a cr i mi nal  st at ut e.   I d.  at  271- 72.  

¶27 The pr i mar y goal s and pur poses of  ch.  980 ar e t o t r eat  

sexual l y v i ol ent  per sons and t o pr ot ect  soci et y f r om t he danger s 

                                                                                                                                                             
[ A]  per son who has been convi ct ed of  a sexual l y 
v i ol ent  of f ense,  has been adj udi cat ed del i nquent  f or  a 
sexual l y v i ol ent  of f ense,  or  has been f ound not  gui l t y 
of  or  not  r esponsi bl e f or  a sexual l y v i ol ent  of f ense 
by r eason of  i nsani t y or  ment al  di sease,  def ect ,  or  
i l l ness,  and who i s danger ous because he or  she 
suf f er s f r om a ment al  di sor der  t hat  makes i t  l i kel y 
t hat  t he per son wi l l  engage i n one or  mor e act s of  
sexual  v i ol ence.  

I d.  ( emphasi s added) .  
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posed by t hose per sons.   I d.  at  258.   Puni shment  i s not  among 

t he pur poses of  ch.  980.   I d.   Speci f i cal l y,  t he cour t  hel d t hat  

ch.  980 was enact ed as a c i v i l  commi t ment  st at ut e " t o pr ot ect  

t he publ i c and pr ovi de concent r at ed t r eat ment  t o convi ct ed 

sexual l y v i ol ent  per sons. "   I d.  

¶28 The cour t  concl uded t hat  ch.  980' s emphasi s on 

t r eat ment  was evi dent  i n t he chapt er ' s pl ai n l anguage.   I d.  at  

266.   Under  t hen- exi st i ng Wi s.  St at .  § 980. 06( 1)  ( 1993- 94) ,  

per sons wer e commi t t ed t o t he DHSS ( now DHFS)  f or  " cont r ol ,  car e 

and t r eat ment "  r at her  t han t o t he Depar t ment  of  Cor r ect i ons f or  

i mpr i sonment .   I d.  at  266.   Not i ce pr ovi s i ons under  Wi s.  St at .  

§ 980. 015( 3) ( b)  ( 1993- 94)  r equi r ed t he agency wi t h j ur i sdi ct i on 

t o pr ovi de not i ce t o t he Depar t ment  of  Just i ce and di st r i ct  

at t or ney r egar di ng any past  t r eat ment  t he i ndi v i dual  had 

r ecei ved i n pr i son.   I d.   Fur t her ,  t hen- exi st i ng Wi s.  St at .  

§ 980. 06( 2) ( b)  and ( c)  r equi r ed t he cour t  t o consi der  avai l abl e 

ar r angement s t o ensur e access and par t i c i pat i on i n t r eat ment ,  

and wher e r el ease was appr opr i at e,  r equi r ed t he count y wher e t he 

i ndi v i dual  r esi ded t o i dent i f y a t r eat ment  pl an f or  t hat  

i ndi v i dual .   I d.  at  266- 67.   

¶29 I n addi t i on t o t hi s expl i c i t  l anguage,  t he cour t  f ound 

ot her  evi dence t o suppor t  ch.  980' s goal  of  t r eat ment ,  

speci f i cal l y,  t hat  t he St at e was pr epar ed t o pr ovi de speci f i c  

t r eat ment  t o commi t t ed i ndi v i dual s and " not  s i mpl y war ehouse 

t hem. "   I d.  at  267.   Commi t t ed i ndi v i dual s wer e not  par t  of  t he 

gener al  popul at i on of  i nmat es.   I d.   Fur t her ,  commi t t ed 

i ndi v i dual s wer e moni t or ed by t r eat ment  pr of essi onal s as opposed 
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t o pr i son guar ds.   I d.  at  267- 68.   For  t hese r easons,  t he cour t  

concl uded:  

[ T] he pr i nci pal  pur poses of  ch.  980 ar e pr ot ect i on of  
t he publ i c and t he t r eat ment  of  convi ct ed sex 
of f ender s who ar e at  a hi gh r i sk t o r eof f end i n or der  
t o r educe t he l i kel i hood t hat  t hey wi l l  engage i n such 
conduct  i n t he f ut ur e.  These const i t ut e s i gni f i cant  
nonpuni t i ve and r emedi al  pur poses.  Chapt er  980 cannot  
be char act er i zed as onl y ser vi ng t he puni shment  goal s  
of  det er r ence or  r et r i but i on.   

I d.  at  271.   

¶30 Ther ef or e,  because ch.  980,  as enact ed,  was a c i v i l  

s t at ut e and not  pr i nci pal l y puni t i ve,  t he cour t  hel d t hat  i t  di d 

not  v i ol at e t he doubl e j eopar dy or  ex post  f act o c l auses.   I d.  

at  258- 59.  

¶31 Si mi l ar l y,  i n Post ,  t he cour t  emphasi zed t hat  

t r eat ment  f or  sexual l y v i ol ent  per sons i s a bona f i de goal  of  

ch.  980.   Post ,  197 Wi s.  2d at  308.   Agai n i t  poi nt ed t o t he 

St at e' s obl i gat i on under  § 980. 06( 1)  ( 1993- 94)  t o pr ovi de 

" cont r ol ,  car e and t r eat ment "  t o sexual l y v i ol ent  per sons as 

i ndi c i a of  t he chapt er ' s t r eat ment  pur pose.   I d.  at  309.   

Fur t her mor e,  i ndi v i dual s commi t t ed pur suant  t o ch.  980 wer e 

ent i t l ed t o t he same pat i ent  r i ght s as per sons commi t t ed under  

ch.  51.   I d.   Si gni f i cant l y,  t he St at e al so was r equi r ed t o 

conduct  " per i odi c ment al  exami nat i ons"  pur suant  t o Wi s.  St at .  

§ 980. 07( 1)  ( 1993- 94)  t o est abl i sh whet her  suf f i c i ent  pr ogr ess 

had been made t o war r ant  super vi sed r el ease or  di schar ge.   I d.  

at  314.  
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¶32 Post  al so r ecogni zed ch.  980' s pur pose of  pr ot ect i ng 

soci et y f r om danger ous,  sexual l y v i ol ent  per sons l i kel y t o 

engage i n f ut ur e act s of  sexual  v i ol ence.   I d.  at  313.   St at es 

have a compel l i ng i nt er est  i n pr ot ect i ng soci et y by commi t t i ng 

t hose sexual l y vi ol ent  per sons most  l i kel y t o engage i n sexual l y 

v i ol ent  act s i n t he f ut ur e.   I d.  at  294.   Such commi t ment  does 

not  v i ol at e due pr ocess when t he commi t ment ' s " nat ur e and 

dur at i on ar e r easonabl y r el at ed t o such compel l i ng st at e 

pur poses. "   I d.    

¶33 The cour t  concl uded t hat  ch.  980 per mi ssi bl y bal anced 

i ndi v i dual  l i ber t y and " t he publ i c ' s r i ght  t o be pr ot ect ed f r om 

t he danger s posed by per sons who have al r eady demonst r at ed t hei r  

pr opensi t y and wi l l i ngness t o commi t  sexual l y v i ol ent  act s. "   

I d.  at  317.   The st at ut e was " nar r owl y t ai l or ed t o al l ow 

commi t ment  onl y of  t he most  danger ous of  sexual  of f ender s,  t hose 

whose ment al  condi t i ons pr edi spose t hem t o r eof f end. "   I d.  at  

307.   Based on t hese concl usi ons,  t he cour t  f ound t hat  ch.  980 

di d not  v i ol at e t he pet i t i oner ' s  r i ght  t o due pr ocess.   I d.  at  

294.   I n Post ,  as wel l  as i n Car pent er ,  t he cour t  hel d c i v i l  

commi t ment  pur suant  t o ch.  980 t o be const i t ut i onal l y 

per mi ssi bl e.  

¶34 Wi sconsi n i s not  al one i n passi ng ci v i l  commi t ment  

l egi s l at i on t o deal  wi t h sexual l y v i ol ent  per sons and combat  t he 

soci et al  danger s t hese per sons pose.   I n 1990 Washi ngt on became 

t he f i r st  st at e t o enact  l egi s l at i on f or  post - pr i son ci v i l  

commi t ment  f or  sexual l y v i ol ent  of f ender s.  Ot her  st at es——

i ncl udi ng Cal i f or ni a,  Kansas,  Mi nnesot a,  New Jer sey,  and 
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Ar i zona——have passed si mi l ar  c i v i l  commi t ment  st at ut es f or  

sexual l y v i ol ent  i ndi v i dual s. 8 

¶35 I n 1997 t he Uni t ed St at es Supr eme Cour t  addr essed t he 

const i t ut i onal i t y of  t hese ci v i l  commi t ment  st at ut es i n Kansas 

v.  Hendr i cks,  521 U. S.  346 ( 1997) .   I n Hendr i cks,  t he pet i t i oner  

ar gued t hat  Kansas' s c i v i l  commi t ment  st at ut e v i ol at ed t he 

const i t ut i onal  guar ant ees of  t he due pr ocess,  doubl e j eopar dy,  

and ex post  f act o c l auses.   I d.  at  350.   The Cour t  r ej ect ed hi s 

chal l enge on al l  gr ounds.   I d.  at  371.   

 ¶36 Kansas' s " Sexual l y Vi ol ent  Pr edat or  Act "  became l aw i n 

1994 and est abl i shed pr ocedur es f or  i nvol unt ar y c i v i l  commi t ment  

of  i ndi v i dual s who,  due t o " ment al  abnor mal i t y"  or  " per sonal i t y 

di sor der , "  wer e f ound l i kel y t o engage i n " pr edat or y act s of  

sexual  v i ol ence. "   I d.  at  350 ( c i t i ng Kan.  St at .  Ann.  § 59- 29a01 

( 1994) ) .   The act  was i nt ended t o addr ess t he pr obl em of  r epeat  

sexual  of f ender s. 9  I d.  at  350.   The act  def i ned " sexual l y 

                                                 
8 See Cal .  Wel f .  & I nst .  Code § 6600 et  seq.  ( West  2011) ;  

Kan.  St at .  Ann.  § 59- 29a01 ( Supp.  2010) ;  Mi nn.  St at .  ch.  253B 
( 2010) ;  N.  J.  St at .  Ann.  § 30. 4- 27. 24 ( West  2010) ;  Ar i z.  Rev.  
St at .  Ann.  § 36- 3701 et  seq.  ( 2010) .  

9 The Supr eme Cour t  acknowl edged t hat  t hi s i nt ent  was set  
f or t h i n t he Kansas act ' s pr eambl e,  whi ch pr ovi ded:   

[ A]  smal l  but  ext r emel y danger ous gr oup of  sexual l y 
v i ol ent  pr edat or s exi st  who do not  have a ment al  
di sease or  def ect  t hat  r ender s t hem appr opr i at e f or  
i nvol unt ar y t r eat ment  pur suant  t o t he [ gener al  
i nvol unt ar y c i v i l  commi t ment  st at ut e]  .  .  .  .  I n 
cont r ast  t o per sons appr opr i at e f or  c i v i l  commi t ment  
under  t he [ gener al  i nvol unt ar y c i v i l  commi t ment  
st at ut e] ,  sexual l y v i ol ent  pr edat or s gener al l y have 
ant i - soci al  per sonal i t y f eat ur es whi ch ar e unamenabl e 
t o exi st i ng ment al  i l l ness t r eat ment  modal i t i es and 
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v i ol ent  pr edat or "  as " any per son who has been convi ct ed of  or  

char ged wi t h a sexual l y v i ol ent  of f ense and who suf f er s f r om a 

ment al  abnor mal i t y or  per sonal i t y di sor der  whi ch makes t he 

per son l i kel y t o engage i n t he pr edat or y act s of  sexual  

v i ol ence. "   I d.  at  352 ( c i t i ng Kan.  St at .  § 59- 29a02( a)  ( 1994) ) .  

¶37 I n r easoni ng si mi l ar  t o t hi s cour t ' s  anal ysi s i n 

Car pent er  and Post ,  t he Supr eme Cour t  f ound t he Kansas ci v i l  

commi t ment  st at ut e t o be ci v i l ,  not  cr i mi nal ,  and ul t i mat el y 

const i t ut i onal .   I d.  at  368- 69.   Det er mi ni ng whet her  a st at ut e 

i s c i v i l  or  cr i mi nal  " i s f i r st  of  al l  a quest i on of  st at ut or y 

const r uct i on. "   I d.  at  361 ( quot i ng Al l en v.  I l l i noi s,  478 U. S.  

364,  368 ( 1986) ) .   Al t hough bei ng l abel ed a c i v i l  s t at ut e i s not  

al ways di sposi t i ve,  t he Supr eme Cour t  st at ed t hat  i t  " wi l l  

r ej ect  t he l egi s l at ur e' s mani f est  i nt ent  onl y wher e a par t y 

chal l engi ng t he st at ut e pr ovi des ' t he c l ear est  pr oof '  t hat  ' t he 

st at ut or y scheme i s so puni t i ve ei t her  i n pur pose or  ef f ect  so 

                                                                                                                                                             
t hose f eat ur es r ender  t hem l i kel y t o engage i n 
sexual l y v i ol ent  behavi or .  The l egi s l at ur e f ur t her  
f i nds t hat  sexual l y v i ol ent  pr edat or s '  l i kel i hood of  
engagi ng i n r epeat  act s of  pr edat or y v i ol ence i s  hi gh.  
The exi st i ng i nvol unt ar y commi t ment  pr ocedur e .  .  .  i s  
i nadequat e t o addr ess t he r i sk t hese sexual l y v i ol ent  
pr edat or s pose t o soci et y.  The l egi s l at ur e f ur t her  
f i nds t hat  t he pr ognosi s f or  r ehabi l i t at i ng sexual l y 
v i ol ent  pr edat or s i n a pr i son set t i ng i s poor ,  t he 
t r eat ment  needs of  t hi s popul at i on ar e ver y l ong t er m 
and t he t r eat ment  modal i t i es f or  t hi s popul at i on ar e 
ver y di f f er ent  t han t he t r adi t i onal  t r eat ment  
modal i t i es f or  peopl e appr opr i at e f or  commi t ment  under  
t he [ gener al  i nvol unt ar y c i v i l  commi t ment  st at ut e] .   

Kan.  St at .  Ann.  59- 29a01 ( 1994) .  
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as t o negat e [ t he St at e' s]  i nt ent i on'  t o deem i t  ' c i v i l ' . "   I d.  

at  361 ( quot i ng Uni t ed St at es v.  War d,  448 U. S.  242,  248- 49 

( 1980) ) .  

¶38 The Hendr i cks Cour t  went  on t o not e t hat  t he act ' s 

pl acement  wi t hi n Kansas' s pr obat e code and i t s descr i pt i on as a 

" c i v i l  commi t ment "  st at ut e i ndi cat ed t hat  t he act  was ci v i l  i n 

nat ur e,  not  cr i mi nal .   I d.  at  361.   St ar t i ng wi t h t he pl ai n 

l anguage of  t he act ,  " [ n] ot hi ng on t he f ace of  t he st at ut e 

suggest s t hat  t he l egi s l at ur e sought  t o cr eat e anyt hi ng ot her  

t han a c i v i l  commi t ment  scheme desi gned t o pr ot ect  t he publ i c 

f r om har m. "   I d.    

¶39 Fur t her mor e,  t he Supr eme Cour t  hel d t hat  t he st at ut e 

was not  i nt ended t o addr ess t he cr i mi nal  pur poses of  r et r i but i on 

or  det er r ence.   I d.  at  361- 62.   Fi r st ,  t he s t at ut e was not  

r et r i but i ve,  as i nt r oduct i on of  past  sexual l y v i ol ent  act s as 

evi dence at  a c i v i l  commi t ment  hear i ng was not  meant  t o puni sh 

t he i ndi v i dual  f or  past  act s but  r at her  was meant  t o show t he 

exi st ence of  a ment al  condi t i on.   I d.  at  362.    

¶40 Second,  t he st at ut e was not  meant  t o ser ve as a 

det er r ent  because t he ver y pur pose of  t he act  was t o t r eat  t hose 

wi t h uncont r ol l abl e ur ges.   I d.  at  362- 63.   The mer e exi st ence 

of  t he act  coul d not  be sai d t o det er  sexual l y v i ol ent  per sons 

f r om act i ng upon uncont r ol l abl e ur ges.   I d.   The Cour t  f ur t her  

r easoned t hat ,  under  t he Kansas l aw,  commi t t ed i ndi v i dual s di d 

not  exper i ence " t he mor e r est r i ct i ve condi t i ons pl aced on st at e 

pr i soner s,  but  i nst ead [ exper i ence]  essent i al l y  t he same 

condi t i ons as any i nvol unt ar y commi t t ed pat i ent  i n a st at e 
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ment al  i nst i t ut i on. "   I d.  at  363.   Ther ef or e,  t he Cour t  di d not  

bel i eve t he st at ut e t o be so puni t i ve i n pur pose or  ef f ect  as t o 

negat e t he st at e' s i nt ent i on f or  i t  t o be a c i v i l  s t at ut e.   I d.  

at  368- 69. ¶41 I n uphol di ng Kansas' s syst em f or  c i v i l  

commi t ment ,  t he Supr eme Cour t  di d not  f i nd i nvol unt ar y 

commi t ment  t o be " cont r ar y t o our  under st andi ng of  or der ed 

l i ber t y. "   I d.  at  357.   Whi l e t he Cour t  acknowl edged t hat  

f r eedom f r om physi cal  r est r ai nt  i s  at  t he cor e of  l i ber t y 

pr ot ect ed,  t hat  l i ber t y i s not  absol ut e.   I d.  at  356.   St at es 

may adopt  c i v i l  commi t ment  st at ut es t hat  " have coupl ed pr oof  of  

danger ousness wi t h t he pr oof  of  some ot her  f act or ,  such as 

' ment al  i l l ness'  or  ' ment al  abnor mal i t y ' "  wi t hout  r unni ng af oul  

of  t he Const i t ut i on.   I d.  at  358.   Not abl y,  t he Cour t  uphel d t he 

Kansas act  despi t e i t s f ai l ur e t o cont ai n any super vi sed r el ease 

pr ovi s i on.   The Cour t ' s  deci s i on i n Hendr i cks pr ovi des t he 

backdr op agai nst  whi ch st at e cour t s measur e t he 

const i t ut i onal i t y of  t hei r  own ci v i l  commi t ment  st at ut or y 

schemes.   

¶42 Si nce ch.  980' s enact ment ,  t he Wi sconsi n Legi s l at ur e 

has amended t he ci v i l  commi t ment  st at ut e on var i ous occasi ons i n 

f ur t her ance of  i t s  goal  of  pr ot ect i ng t he publ i c.   Sever al  of  

t hese amendment s have deal t  wi t h t he super vi sed r el ease 

pr ovi s i ons under  Wi s.  St at .  § 980. 08 and t he physi cal  commi t ment  

pr ovi s i ons under  Wi s.  St at .  § 980. 06.   I n par t i cul ar ,  t hese 

amendment s have ser ved t o l i mi t  t he abi l i t y  of  a per son 

commi t t ed pur suant  t o ch.  980 t o obt ai n super vi sed r el ease.   
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¶43 For  exampl e,  i n 1999, 10 t he l egi s l at ur e amended 

§ 980. 06 t o r equi r e t hat  " [ a]  commi t ment  or der  under  [ § 980. 06]  

shal l  speci f y t hat  t he per son be pl aced i n i nst i t ut i onal  car e. "   

As or i gi nal l y enact ed,  ch.  980 di d not  r equi r e i nst i t ut i onal  

car e upon a det er mi nat i on t hat  an i ndi v i dual  was a " sexual l y  

v i ol ent  per son. "   I nst ead,  t he i ndi v i dual  coul d be i ni t i al l y  

commi t t ed t o super vi sed r el ease.   Wi t h t hi s amendment  t o 

§ 980. 06,  i nst i t ut i onal i zed car e became a r equi r ement  at  t he 

out set  of  commi t ment .  

¶44 Next ,  i n 2003, 11 t he l egi s l at ur e amended t he def i ni t i on 

of  a " sexual l y v i ol ent  per son"  under  § 980. 01( 7)  t o r equi r e a 

commi t ment  det er mi nat i on based on a f i ndi ng t hat  t he i ndi v i dual  

was " l i kel y"  t o engage i n act s of  sexual  v i ol ence.   The 

amendment  def i ned " l i kel y"  as " mor e l i kel y t han not . "   Wi s.  

St at .  § 980. 01( 1m) .   Thi s l anguage r epl aced t he or i gi nal  

def i ni t i on t hat  a " sexual l y v i ol ent  per son"  was one who was 

" subst ant i al l y  pr obabl e"  t o engage i n act s of  sexual  v i ol ence.   

Thus,  t hi s 2003 amendment  al t er ed——and ar guabl y l ower ed——t he 

def i ni t i on of  a " sexual l y v i ol ent "  per son.  

                                                 
10 Thi s amendment  was enact ed pur suant  t o 1999 Wi s.  Act  9,  

§ 3223h.  The amendment  al so r epeal ed Wi s.  St at .  § 980. 06( 2) ( a) -
( c) ,  whi ch per mi t t ed t he cour t  t o ent er  an i ni t i al  or der  f or  t he 
sexual l y v i ol ent  per son t o be commi t t ed t o super vi sed r el ease as 
opposed t o i nst i t ut i onal  car e.  

11 Thi s amendment  was enact ed pur suant  t o 2003 Wi s.  Act  187,  
§§ 1,  2.    
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¶45 Most  r ecent l y,  i n 2005, 12 t he l egi s l at ur e l i mi t ed t he 

f r equency wi t h whi ch commi t t ed i ndi v i dual s coul d r equest  

super vi sed r el ease.   When or i gi nal l y enact ed,  Wi s.  St at .  

§ 980. 08( 1)  al l owed a commi t t ed i ndi v i dual  t o pet i t i on f or  

super vi sed r el ease ever y s i x  mont hs.   The 2005 amendment  

r equi r ed commi t t ed i ndi v i dual s t o wai t  at  l east  t wel ve mont hs 

bef or e f i l i ng anot her  pet i t i on f or  super vi sed r el ease. 13  Thi s  

modi f i cat i on decr eased t he i ni t i al  mandat or y per i od of  

commi t ment  bef or e an i ndi v i dual  coul d pet i t i on f or  super vi sed 

r el ease,  but  ext ended t he wai t i ng per i od bet ween pet i t i ons.   

¶46 These amendment s ar e exampl es of  t he changes t he 

l egi s l at ur e has made t o ch.  980 si nce i t s enact ment  i n 1993.   As 

t he l egi s l at ur e has amended ch.  980,  t he cour t s have been asked 

t o det er mi ne t he const i t ut i onal i t y of  such amendment s.   For  

exampl e,  i n 2002,  t hi s cour t  r evi ewed anot her  const i t ut i onal  

                                                 
12 Thi s amendment  was made pur suant  t o 2005 Wi s.  Act  434,  

§ 113.   2005 Wi s.  Act  434 i s t he same l egi s l at i on t hat  cr eat ed 
Wi s.  St at .  § 980. 08( 4) ( cg) .  

13 Pr i or  t o t he amendment ,  Wi s.  St at .  § 980. 08 r ead i n 
per t i nent  par t :  " Any per son who i s commi t t ed under  s.  980. 06 may 
pet i t i on [ f or  super vi sed r el ease]  i f  at  l east  18 mont hs have 
el apsed si nce t he i ni t i al  commi t ment  or der  was ent er ed or  at  
l east  6 mont hs have el apsed si nce t he most  r ecent  r el ease 
pet i t i on was deni ed or  t he most  r ecent  or der  f or  super vi sed 
r el ease was r evoked. "   ( Emphasi s added. )   As amended,  § 980. 08 
r eads:  " Any per son who i s commi t t ed under  s.  980. 06 may pet i t i on 
[ f or  super vi sed r el ease]  i f  at  l east  12 mont hs have el apsed 
si nce t he i ni t i al  commi t ment  or der  was ent er ed or  at  l east  12 
mont hs have el apsed si nce t he most  r ecent  r el ease pet i t i on was 
deni ed or  t he most  r ecent  or der  f or  super vi sed r el ease was 
r evoked. "   ( Emphasi s added. )  
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chal l enge t o ch.  980 i n St at e v.  Rachel  ( Rachel  I ) ,  2002 WI  81,  

254 Wi s.  2d 215,  647 N. W. 2d 762.    

¶47 Rachel  I  i nvol ved a chal l enge t o t he pr ovi s i ons 

gover ni ng t he pet i t i oner ' s abi l i t y  t o seek super vi sed r el ease.   

Speci f i cal l y,  t he pet i t i oner  ar gued t hat  amendment s t o ch.  980 

l i mi t ed hi s chances of  super vi sed r el ease.   I d. ,  ¶7.   The cour t  

f ound t hat  mer el y i mposi ng l i mi t at i ons on a commi t t ed 

i ndi v i dual ' s access t o super vi sed r el ease di d not  i mpose a 

suf f i c i ent  r est r ai nt  on hi s l i ber t y i nt er est s t o v i ol at e due 

pr ocess.   I d. ,  ¶66.   Rel y i ng on our  hol di ngs i n Car pent er  and 

Post ,  t he cour t  hel d t hat  amended ch.  980 st i l l  ser ved 

compel l i ng st at e i nt er est s i n pr ovi di ng t r eat ment  t o sexual l y  

v i ol ent  per sons and pr ot ect i ng soci et y f r om t he danger s posed by 

t hese i ndi v i dual s.   I d. ,  ¶68.   Ther ef or e,  t he amended super vi sed 

r el ease pr ovi s i ons st i l l  per mi ssi bl y bal anced t he publ i c 

i nt er est  i n saf et y and t he i ndi v i dual  l i ber t y of  t he commi t t ed,  

sexual l y v i ol ent  per son.   I d.  

¶48 I t  i s  agai nst  t hi s hi st or i cal  backdr op t hat  we r evi ew 

West ' s chal l enge t o t he pl acement  of  t he bur den of  pr oof  f or  

super vi sed r el ease under  Wi s.  St at .  § 980. 08( 4) ( cg) .   

B.  Bur den Of  Pr oof  Under  Wi s.  St at .  § 980. 08( 4) ( cg)  

¶49 An i ndi v i dual  commi t t ed under  ch.  980 may pet i t i on f or  

di schar ge or  super vi sed r el ease.   The pr ovi s i on gover ni ng 

super vi sed r el ease pr evi ousl y r ead:  

( 1)  Any per son who i s commi t t ed under  s.  980. 06 
may pet i t i on t he commi t t i ng cour t  t o modi f y i t s or der  
by aut hor i z i ng super vi sed r el ease .  .  .  .  The di r ect or  
of  t he f aci l i t y  at  whi ch t he per son i s pl aced may f i l e 
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a pet i t i on under  t hi s subsect i on on t he per son' s 
behal f  at  any t i me.  

 .  .  .  .  

( 4) ( b)  The cour t  shal l  gr ant  t he pet i t i on unl ess 
t he st at e pr oves by c l ear  and convi nci ng evi dence one 
of  t he f ol l owi ng:  

1.  That  i t  i s  l i kel y t hat  t he per son wi l l  
engage i n act s of  sexual  v i ol ence i f  t he per son i s not  
cont i nued i n i nst i t ut i onal  car e.  

2.  That  t he per son has not  demonst r at ed 
si gni f i cant  pr ogr ess i n hi s or  her  t r eat ment  or  t he 
per son has r ef used t r eat ment .  

Wi s.  St at .  § 980. 08( 4) ( b)  ( 2003- 04) .  

¶50 I n 2005 t he Wi sconsi n Legi s l at ur e r epeal ed t hi s 

pr ovi s i on, 14 and enact ed t he f ol l owi ng pr ovi s i on i n i t s st ead:  

The cour t  may not  aut hor i ze super vi sed r el ease unl ess,  
based on al l  of  t he r epor t s,  t r i al  r ecor ds,  and 
evi dence pr esent ed,  t he cour t  f i nds t hat  al l  of  t he 
f ol l owi ng cr i t er i a ar e met :  

1.  The per son has made si gni f i cant  pr ogr ess i n 
t r eat ment  and t he per son' s pr ogr ess can be sust ai ned 
whi l e on super vi sed r el ease.  

2.  I t  i s  subst ant i al l y  pr obabl e t hat  t he per son 
wi l l  not  engage i n an act  of  sexual  v i ol ence whi l e on 
super vi sed r el ease.  

3.  Tr eat ment  t hat  meet s t he per son' s needs and 
a qual i f i ed pr ovi der  of  t he t r eat ment  ar e r easonabl y 
avai l abl e.  

4.  The per son can be r easonabl y expect ed t o 
compl y wi t h hi s  or  her  t r eat ment  r equi r ement s and wi t h 
al l  of  hi s or  her  condi t i ons or  r ul es of  super vi sed 
r el ease t hat  ar e i mposed by t he cour t  or  by t he 
depar t ment .  

                                                 
14 2005 Wi s.  Act  434,  § 116.  
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5.  A r easonabl e l evel  of  r esour ces can pr ovi de 
f or  t he l evel  of  r esi dent i al  pl acement ,  super vi s i on,  
and ongoi ng t r eat ment  needs t hat  ar e r equi r ed f or  t he 
saf e management  of  t he per son whi l e on super vi sed 
r el ease.  

Wi s.  St at .  § 980. 08( 4) ( cg)  ( emphasi s added) . 15 

¶51 The i ssue pr esent ed i s whet her  t he amendment  t o Wi s.  

St at .  § 980. 08( 4)  has changed t he bur den of  pr oof  i n a 

super vi sed r el ease pet i t i on,  and i f  so,  t o whom has i t  been 

shi f t ed and how? 

¶52 The par t i es agr ee t hat  under  pr i or  § 980. 08( 4) ( b)  t he 

bur den of  pr oof  was bor ne by t he St at e.   The pl ai n l anguage of  

t he st at ut e i nst r uct ed t he commi t t i ng cour t :  " The cour t  shal l  

gr ant  t he pet i t i on unl ess t he st at e pr oves by c l ear  and 

convi nci ng evi dence"  one of  t wo f act or s showi ng t hat  t he 

commi t t ed i ndi v i dual  was not  st at ut or i l y  ent i t l ed t o r el ease.   

I d.   The par t i es al so agr ee t hat  § 980. 08( 4) ( cg)  no l onger  

cont ai ns l anguage t hat  expl i c i t l y  assi gns t he bur den. 16 

¶53 When i nt er pr et i ng t he meani ng of  a st at ut e,  we begi n 

wi t h t he l anguage of  t he st at ut e,  and gi ve i t  i t s  common,  

or di nar y,  and accept ed meani ng.   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   When t hat  meani ng i s pl ai n,  cour t s wi l l  l ook no 

f ur t her .   I d.   We i nt er pr et  st at ut or y l anguage i n cont ext ——t hat  

                                                 
15 2005 Wi s.  Act  434,  § 118.  

16 I n f act ,  bot h par t i es i n t hei r  br i ef s char act er i zed Wi s.  
St at .  § 980. 08( 4) ( cg)  as ambi guous,  di f f er i ng,  of  cour se,  on t he 
pr oper  i nt er pr et at i on of  i t s  al l eged ambi gui t y.   As we expl ai n 
i nf r a,  we ar e not  bound by t hei r  char act er i zat i ons,  and we 
concl ude t hat  t he st at ut e i s unambi guous.  
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i s,  i n r el at i on t o sur r oundi ng or  ot her  c l osel y r el at ed st at ut es 

and r easonabl y,  t o avoi d absur d or  unr easonabl e r esul t s.   I d. ,  

¶46.    

¶54 I f  t he meani ng of  a st at ut e i s  ambi guous,  however ,  

af t er  consi der i ng al l  i nt r i nsi c sour ces,  we l ook t o ext r i nsi c 

sour ces such as l egi s l at i ve hi st or y t o f i nd l egi s l at i ve i nt ent .   

I d. ,  ¶50.   A st at ut e i s ambi guous i f  t he st at ut or y l anguage 

gi ves r i se t o mor e t han one r easonabl e meani ng.   Teschendor f  v.  

St at e Far m I ns.  Co. ,  2006 WI  89,  ¶19,  293 Wi s.  2d 123,  717 

N. W. 2d 258 ( i nt er nal  c i t at i ons and quot at i ons omi t t ed) .   The 

f act  t hat  t he par t i es advance di f f er ent  i nt er pr et at i ons of  a 

st at ut e does not ,  al one,  make t he st at ut e ambi guous.   I d.   

Fur t her mor e,  i f  absur d consequences woul d f ol l ow a pl ausi bl e 

pl ai n r eadi ng of  a st at ut e,  t hat  i nt er pr et at i on may be 

unr easonabl e.   I d. ,  ¶21 n. 9.    

¶55 We hol d t hat  t he pl ai n l anguage of  amended 

§ 980. 08( 4) ( cg)  i s unambi guous and cl ear l y assi gns t he bur den of  

pr oduci ng pr obat i ve evi dence t o t he commi t t ed i ndi v i dual . 17 

¶56 The sect i on as amended begi ns by set t i ng f or t h a 

pr esumpt i on:  " The cour t  may not  aut hor i ze super vi sed r el ease 

                                                 
17 The t er m " bur den of  pr oof "  encompasses t wo aspect s:  " t he 

bur den of  pr oduci ng some pr obat i ve evi dence on a par t i cul ar  
i ssue, "  and t he bur den of  per suadi ng t he f act - f i nder  r egar di ng 
t hat  i ssue.   St at e v.  Vel ez,  224 Wi s.  2d 1,  15- 16,  589 N. W. 2d 9 
( 1999)  ( i nt er nal  c i t at i ons omi t t ed) .   We concl ude t hat  t he 
commi t t ed i ndi v i dual  bear s bot h bur dens.   I n or der  f or  a cour t  
t o gr ant  a pet i t i on f or  super vi sed r el ease under  t he st at ut e,  
t he commi t t ed i ndi v i dual  must  pr oduce evi dence on al l  f i ve 
st at ut or y cr i t er i a,  and must  al so pr ove t hose cr i t er i a t o t he 
cour t .  
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unl ess .  .  .  t he cour t  f i nds .  .  .  . "   I d.   Unl i ke pr i or  

§ 980. 08( 4) ( b) ,  whi ch st at ed t hat  a " cour t  shal l  gr ant  t he 

pet i t i on unl ess t he st at e pr oves, "  t he cour t  now begi ns f r om t he 

def aul t  posi t i on of  denyi ng t he pet i t i on,  unl ess and unt i l  

cer t ai n f act or s ar e est abl i shed.  

¶57 Pr i or  § 980. 08( 4) ( b)  made i t  c l ear  t hat  i t  was t he 

St at e t hat  had t o over come t he pr esumpt i on t hat  a pet i t i on woul d 

be gr ant ed.   By cont r ast ,  amended § 980. 08( 4) ( cg)  set s f or t h a 

pr esumpt i on t hat  super vi sed r el ease may not  be aut hor i zed 

unl ess,  consi der i ng al l  t he evi dence,  " t he cour t  f i nds t hat  al l  

of  t he f ol l owi ng cr i t er i a ar e met . "   ( Emphasi s added. )  

¶58 Whi l e t hi s st at ement  does not  expl i c i t l y  addr ess who 

must  meet  t hese cr i t er i a,  or  pr oduce evi dence f or  t he cour t ,  t he 

l i s t  of  cr i t er i a r equi r ed f or  a gr ant  of  super vi sed r el ease 

makes t he assi gnment  of  t he " bur den of  pr oof "  unmi st akabl e.   The 

l i s t  of  cr i t er i a r eads:  

1.  The per son has made si gni f i cant  pr ogr ess i n 
t r eat ment  and t he per son' s pr ogr ess can be sust ai ned 
whi l e on super vi sed r el ease.  

2.  I t  i s  subst ant i al l y  pr obabl e t hat  t he per son 
wi l l  not  engage i n an act  of  sexual  v i ol ence whi l e on 
super vi sed r el ease.  

3.  Tr eat ment  .  .  .  and a qual i f i ed pr ovi der  of  
t he t r eat ment  ar e r easonabl y avai l abl e.  

4.  The per son can be r easonabl y expect ed t o 
compl y wi t h hi s  or  her  t r eat ment  r equi r ement s and wi t h 
al l  .  .  .  condi t i ons or  r ul es of  super vi sed 
r el ease .  .  .  i mposed by t he cour t  or  by t he 
depar t ment .  

5.  A r easonabl e l evel  of  r esour ces can pr ovi de 
f or  t he l evel  of  r esi dent i al  pl acement ,  super vi s i on,  
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and ongoi ng t r eat ment  needs .  .  .  r equi r ed f or  t he 
saf e management  of  t he per son.   

Wi s.  St at .  § 980. 08( 4) ( cg) .  

¶59 Al l  f i ve cr i t er i a ar e st at ed i n t he af f i r mat i ve.   Al l  

f i ve cr i t er i a ar e st at ut or y pr er equi s i t es t o super vi sed r el ease,  

and must  be suppor t ed by evi dence bef or e t he cour t .   Most  

i mpor t ant ,  al l  f i ve cr i t er i a wei gh i n f avor  of  r el ease,  and ar e 

t her ef or e i n t he commi t t ed pet i t i oner ' s best  i nt er est s t o pr ove.   

A pl ai n r eadi ng of  t he st at ut e' s pr esumpt i on,  coupl ed wi t h t hese 

f i ve cr i t er i a,  unambi guousl y ass i gns t he bur den of  pr oof  ( t hat  

i s ,  t he bur den of  pr oduci ng t he r equi s i t e evi dence)  t o t he 

commi t t ed i ndi v i dual  seeki ng super vi sed r el ease.  

¶60 West  ar gues t hat ,  because t he l anguage of  pr i or  

§ 980. 08( 4) ( b)  so c l ear l y and unequi vocal l y assi gned t he bur den 

of  pr oof  t o t he St at e,  t he absence of  equal l y expl i c i t  l anguage 

i n amended § 980. 08( 4) ( cg)  under mi nes t he i dea t hat  t he 

l egi s l at ur e i nt ended t o make a change.   We di sagr ee.    

¶61 As a gener al  r ul e,  t he bur den of  pr oof  l i es wi t h t he 

pet i t i oni ng par t y.   See St at e v.  McFar r en,  62 Wi s.  2d 492,  499,  

215 N. W. 2d 459 ( 1974) ;  Rachel  I I ,  324 Wi s.  2d 465,  ¶13;  

St er l i ngwor t h Condo.  Ass' n v.  DNR,  205 Wi s.  2d 710,  726,  556 

N. W. 2d 791 ( Ct .  App.  1996) .   The l egi s l at ur e i s pr esumed t o know 

t he l aw,  and t o know t he l egal  ef f ect  of  i t s  act i ons.   Schi l l  v.  

Wi s.  Rapi ds Sch.  Di st . ,  2010 WI  86,  ¶103,  327 Wi s.  2d 572,  786 

N. W. 2d 177.   We agr ee wi t h t he cour t  of  appeal s '  concl usi on i n 

Rachel  I I :  " The l egi s l at ur e' s cr eat i on of  a pr esumpt i on i n f avor  

of  cont i nued commi t ment  t oget her  wi t h t he af f i r mat i ve cr i t er i a 
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r equi r ed t o r ebut  t hat  pr esumpt i on si gnal  t he l egi s l at ur e' s 

i nt ent  t o r eal l ocat e t he bur den of  pr oof . "   Rachel  I I ,  324 

Wi s.  2d 465,  ¶16.  

¶62 Mor eover ,  t o r ead amended § 980. 08( 4) ( cg)  as 

al l ocat i ng t he bur den of  pr oof  t o t he St at e woul d r equi r e t he 

St at e t o pr ove t he negat i ve of  al l  f i ve f act or s.   To do so,  each 

of  t he f i ve cr i t er i a woul d have t o be const r ued i n some manner  

i nconsi st ent  wi t h t he pl ai n l anguage of  t he st at ut e.   For  

exampl e,  t he St at e woul d be r equi r ed t o show t hat  t he commi t t ed 

i ndi v i dual  has not  made si gni f i cant  pr ogr ess i n t r eat ment ,  t hat  

t he commi t t ed i ndi v i dual  can not  be r easonabl y expect ed t o 

compl y wi t h t r eat ment  r equi r ement s,  and t hat  i t  i s  subst ant i al l y  

pr obabl e t hat  t he commi t t ed i ndi v i dual  wi l l  r eof f end whi l e on 

r el ease.   See Wi s.  St at .  § 980. 08( 4) ( cg) 1. - 5.   Such a 

const r uct i on does vi ol ence t o t he pl ai n l anguage of  t he st at ut e.  

¶63 The cour t ' s  hol di ng i n McFar r en i n 1974 l ays t he 

gr oundwor k f or  our  hol di ng her e.   I n McFar r en,  t hi s cour t  set  

f or t h a f i ve- f act or  t est  f or  cour t s t o appl y i n al l ocat i ng t he 

bur den of  pr oof .   These f act or s wer e adopt ed,  as modi f i ed,  f r om 

McCor mi ck on Evi dence.   McFar r en,  62 Wi s.  2d at  499- 500 ( c i t i ng 

McCor mi ck on Evi dence § 337 ( 2d ed.  1972) .   These f act or s ar e:  

( 1)  t he nat ur al  t endency t o pl ace t he bur dens on 
t he par t y desi r i ng change;  

( 2)  speci al  pol i cy consi der at i ons such as t hose 
di sf avor i ng cer t ai n def enses;  

( 3)  conveni ence;  

( 4)  f ai r ness;  and 
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( 5)  t he j udi c i al  est i mat e of  pr obabi l i t i es.  

I d.  at  499- 503.  

¶64 Bot h West  and t he St at e r el y on t hi s t est  t o suppor t  

t hei r  r espect i ve posi t i ons.   We consi der  each f act or  i n t ur n.  

¶65 Fi r st ,  as has al r eady been di scussed,  t he gener al  r ul e 

i n t he l aw i s  t hat  t he movi ng par t y who seeks a change i n t he 

st at us quo i s t he one who bear s t he bur den of  pr oof .   I t  i s t he 

commi t t ed i ndi v i dual ——her e,  West ——who seeks a change f r om secur e 

i nst i t ut i onal  pl acement  t o pl acement  i n communi t y based 

super vi sed r el ease. 18  Thi s f act or ,  t her ef or e,  f avor s pl aci ng t he 

bur den on West .  

¶66 The second f act or  encompasses speci al  pol i cy 

consi der at i ons,  such as t hose di sf avor i ng cer t ai n def enses.   

West  ar gues t hat  t he l i ber t y i nt er est s at  st ake ar e speci al  

pol i cy consi der at i ons wei ghi ng i n f avor  of  assi gni ng t he bur den 

of  pr oof  t o t he St at e.   Thi s ar gument  woul d have si gni f i cant l y 

mor e wei ght  i n t he cont ext  of  an i ni t i al  commi t ment  pr oceedi ng;  

i n t hi s case,  however ,  t he commi t t ed i ndi v i dual ' s l i ber t y 

i nt er est s have al r eady been l awf ul l y and const i t ut i onal l y 

r est r i ct ed.   Fur t her mor e,  t he saf et y of  t he publ i c i s a 

s i gni f i cant  pol i cy consi der at i on t hat  al so must  be t aken i nt o 

account  when di scussi ng t he possi bi l i t y  of  r el easi ng a 

                                                 
18 West  ar gues t hat  t hi s gener al  r ul e shoul d not  appl y 

because of  t he speci al  const i t ut i onal  i nt er est s  at  st ake wher e 
depr i vat i on of  l i ber t y i s i nvol ved.   He does not  pr ovi de case 
l aw or  suppor t  f or  an except i on t o t hi s gener al  r ul e wher e 
l i ber t y i nt er est s ar e at  st ake;  accor di ngl y,  we r eser ve our  
r evi ew of  t he const i t ut i onal  ar gument s f or  t he f ol l owi ng 
sect i on.  
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danger ous,  sexual l y v i ol ent  per son back i nt o t he communi t y.   To 

t he ext ent  t hi s f act or  i s appl i cabl e,  we f i nd t hat  t he pol i cy 

consi der at i ons ar e equal l y per suasi ve.    

¶67 The t hi r d and f our t h f act or s consi der  conveni ence and 

f ai r ness.   I n di scussi ng conveni ence,  t he McFar r en cour t  

expl ai ned:  " [ W] her e t he f act s wi t h r egar d t o an i ssue l i e 

pecul i ar l y i n t he knowl edge of  a par t y,  t hat  par t y has t he 

bur den of  pr ovi ng t he i ssue. "   McFar r en,  62 Wi s.  2d at  500 

( quot i ng McCor mi ck on Evi dence § 337) .   West  ar gues t hat  t he 

i nf or mat i on needed t o pr ove t he f i ve cr i t er i a i n § 980. 08( 4) ( cg)  

l i es wi t hi n t he cont r ol  and knowl edge of  t he St at e,  and,  

t her ef or e,  i t  woul d be i nconveni ent  t o assi gn hi m t he bur den of  

pr oof .   Speci f i cal l y,  he cont ends t hat  t he i nf or mat i on necessar y 

t o pr ove t he f i f t h cr i t er i on r equi r ed f or  t he gr ant  of  

super vi sed r el ease——t hat  r esour ces ar e " r easonabl y avai l abl e"  

f or  pl acement ,  super vi s i on,  and t r eat ment  on super vi sed r el ease—

—i s unavai l abl e t o t he commi t t ed i ndi v i dual .  

¶68 West ' s br i ef  goes so f ar  as t o suggest  t hat  t hi s 

i nf or mat i on " i s not  onl y i n t he hands of  t he st at e"  but  i s 

i nf or mat i on " whi ch t he st at e easi l y mani pul at es. "   He concedes,  

as he must ,  t hat  t he DHFS i s separ at e f r om t he pr osecut or s who 

oppose super vi sed r el ease i n t he pet i t i on hear i ngs,  but  ar gues 

t hat  " t he pr act i cal  r eal i t y i s t hat  t he depar t ment  wi l l  

cooper at e wi t h t he pr osecut or s f ar  mor e r eadi l y t han wi t h i t s 

i nvol unt ar i l y- commi t t ed pat i ent s. "   West  does not  c i t e any 

aut hor i t y or  evi dence i n suppor t  of  t hi s asser t i on,  and we 
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r ej ect  t he al l egat i on t hat  t he DHFS woul d mani pul at e dat a or  

f ai l  t o cooper at e wi t h a commi t t ed i ndi v i dual .    

¶69 As t he St at e poi nt ed out  i n or al  ar gument ,  i t  i s  not  

uncommon f or  t he DHFS and t he pr osecut or  t o have di f f er ent  

posi t i ons on a pet i t i on f or  super vi sed r el ease,  and i n t hose 

cases,  t he DHFS may be r epr esent ed by i t s own counsel ,  separ at e 

f r om t he St at e.   Mor eover ,  West  i s st at ut or i l y  ent i t l ed t o an 

i ndependent  exper t  i f  t he DHFS does not  suppor t  super vi sed 

r el ease i n hi s annual  r evi ew.   Wi s.  St at .  § 980. 07( 1) .   He al so 

i s ent i t l ed t o access t o hi s t r eat ment  r ecor ds.   The i nf or mat i on 

necessar y t o pr ove t he f i ve cr i t er i a i n § 980. 08( 4) ( cg)  i s not  

so unavai l abl e t o t he commi t t ed i ndi v i dual  as t o make t he 

f act or s of  conveni ence and f ai r ness wei gh agai nst  t he pl ai n 

l anguage of  t he st at ut e.  

¶70 Si gni f i cant l y,  West  i gnor es t he r emai nder  of  t he 

l anguage quot ed i n McFar r en r egar di ng conveni ence:  " Thi s 

consi der at i on shoul d not  be over emphasi zed.   Ver y of t en one must  

pl ead and pr ove mat t er s as t o whi ch hi s adver sar y has super i or  

access t o t he pr oof . "   I d.   Whi l e we r ej ect  West ' s 

char act er i zat i on of  t hi s i nf or mat i on as bei ng wi t hi n t he sol e 

cont r ol  of  t he St at e,  even t o t he ext ent  t hat  t he St at e has 

bet t er  access t o t hi s i nf or mat i on,  t hat  woul d not  be 

det er mi nat i ve of  t he al l ocat i on of  t he bur den of  pr oof .  

¶71 Fi nal l y,  t he f i f t h f act or  i nvol ves a j udi c i al  

assessment  of  t he pr obabi l i t i es.   The McFar r en cour t  obser ved,  

" The r i sk of  f ai l ur e may be pl aced upon t he par t y who cont ends 

t hat  t he mor e unusual  event  has occur r ed. "   I d.  at  503.   Ther e 
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i s no quest i on t hat  t he commi t t ed i ndi v i dual  i s  t he par t y 

cont endi ng t hat  an " unusual "  event  has occur r ed——namel y,  t hat  

t he i ndi v i dual ,  who was pr oper l y commi t t ed under  ch.  980,  may 

now be pl aced i n t he communi t y on super vi sed r el ease wi t hout  a 

pr obabi l i t y  of  commi t t i ng anot her  sexual l y v i ol ent  of f ense.    

¶72 I t  i s  r el evant ,  at  t hi s poi nt ,  t o r ei t er at e t he 

r equi r ement s f or  an i ndi v i dual  t o be commi t t ed as sexual l y 

v i ol ent  under  ch.  980.   At  t he t i me West  was commi t t ed,  t he 

st at ut es pr ovi ded t hat  a per son may be commi t t ed onl y af t er  a 

cour t  or  j ur y det er mi nes t hat  he or  she i s 

a per son who has been convi ct ed of  a sexual l y v i ol ent  
of f ense,  has been adj udi cat ed del i nquent  f or  a 
sexual l y v i ol ent  of f ense,  or  has been f ound not  gui l t y 
of  or  not  r esponsi bl e f or  a sexual l y v i ol ent  of f ense 
by r eason of  i nsani t y or  ment al  di sease,  def ect  or  
i l l ness,  and who i s danger ous because he or  she 
suf f er s f r om a ment al  di sor der  t hat  makes i t  
subst ant i al l y  pr obabl e t hat  t he per son wi l l  engage i n 
act s of  sexual  v i ol ence.  

Wi s.  St at .  § 980. 01( 7)  ( 1995- 96) .  

¶73 To car r y i t s bur den of  pr oof ,  t he St at e had t o put  

f or t h evi dence t o sat i sf y t hi s def i ni t i on beyond a r easonabl e 

doubt .   Wi s.  St at .  § 980. 05( 3) ( a)  ( 1995- 96) .   West  enj oyed al l  

const i t ut i onal  r i ght s avai l abl e i n a cr i mi nal  pr oceedi ng,  

i ncl udi ng t he r i ght  t o counsel ,  and al l  r ul es of  evi dence i n 

cr i mi nal  act i ons appl i ed.   Wi s.  St at .  § 980. 05( 1m)  ( 1995- 96) .   

I n l i ght  of  t he f act  t hat  t he St at e successf ul l y car r i ed t hi s 

s i gni f i cant  bur den of  pr oof ,  i t  i s  c l ear  t hat  West ' s posi t i on 

advocat es t he l ess l i kel y event ——t hat ,  af t er  al most  t wo decades 

of  sexual  assaul t s,  i nvol v i ng at  l east  25 women,  West  has made 



No.    2009AP1579 

32 
 

such si gni f i cant  pr ogr ess i n t r eat ment  t hat  he wi l l  not  engage 

i n an act  of  sexual  v i ol ence i f  pl aced on super vi sed r el ease.   

We accor di ngl y concl ude t hat  t hi s f i f t h f act or  wei ghs st r ongl y  

i n f avor  of  pl aci ng t he bur den of  pr oof  wi t h t he commi t t ed 

i ndi v i dual . 19 

                                                 
19 West  al so ar gues t hat  Wi s.  St at .  § 980. 08( 4) ( cg)  may be 

pr oper l y i nt er pr et ed as r el i evi ng any par t y f r om bear i ng t he 
bur den of  pr oof .   He suggest s t hat  t he l i s t  of  cr i t er i a 
cont ai ned i n t he st at ut e coul d be vi ewed as mer el y f act or s f or  
t he c i r cui t  cour t  t o wei gh i n maki ng i t s det er mi nat i on whet her  
t o gr ant  a pet i t i on f or  super vi sed r el ease.   For  exampl e,  i n a 
sent enci ng hear i ng t he ci r cui t  cour t  j udge i s r equi r ed t o make a 
di scr et i onar y deci s i on on t he basi s of  st at ut or y f act or s.   See 
St at e v.  Tayl or ,  2006 WI  22,  ¶¶19- 20,  289 Wi s.  2d 34,  710 
N. W. 2d 466.   Si mi l ar l y,  at  t he di sposi t i onal  phase of  a 
t er mi nat i on of  par ent al  r i ght s pr oceedi ng,  a c i r cui t  cour t  j udge 
makes a di scr et i onar y deci s i on based on t he best  i nt er est s of  
t he chi l d.   See Wi s.  St at .  § 48. 426( 2) .   West  ar gues t hat ,  under  
a r easonabl e r eadi ng of  t he pl ai n l anguage of  Wi s.  St at .  
§ 980. 08( 4) ( cg) ,  t he c i r cui t  cour t  consi der i ng a pet i t i on f or  
super vi sed r el ease shoul d s i mi l ar l y make a di scr et i onar y 
deci s i on af t er  consi der i ng al l  t he evi dence.  

The cour t  of  appeal s consi der ed t hi s same ar gument  i n 
Rachel  I I .   Ther e,  t he cour t  f ound i t  s i gni f i cant  t hat ,  unl i ke a 
pet i t i on f or  super vi sed r el ease,  a sent enci ng cour t  has br oad 
di scr et i on i n appl y i ng t he st at ut or y cr i t er i a,  but  i s  not  gi ven 
a st at ut or y pr esumpt i on.   Rachel  I I ,  2010 WI  App 60,  ¶¶10- 11,  
324 Wi s.  2d 465,  782 N. W. 2d 443.   Li kewi se,  i n a t er mi nat i on of  
par ent al  r i ght s  pr oceedi ng,  t her e i s no pr esumpt i on of  any 
par t i cul ar  cust ody ar r angement ;  t he cour t ' s  di scr et i on i s gui ded 
onl y by t he best  i nt er est s of  t he chi l d.   I d. ,  ¶11.  
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¶74 As not ed above,  t he t er m " bur den of  pr oof "  encompasses 

t wo aspect s:  " t he bur den of  pr oduci ng some pr obat i ve evi dence on 

a par t i cul ar  i ssue, "  and t he bur den of  per suadi ng t he f act -

f i nder  r egar di ng t hat  i ssue.   St at e v.  Vel ez,  224 Wi s.  2d 1,  15-

16,  589 N. W. 2d 9 ( 1999)  ( i nt er nal  c i t at i ons omi t t ed) .   We 

concl ude t hat  t he commi t t ed i ndi v i dual  bear s bot h bur dens.   For  

a cour t  t o gr ant  a pet i t i on f or  super vi sed r el ease under  t he 

st at ut e,  t he commi t t ed i ndi v i dual  must  pr oduce evi dence on al l  

f i ve st at ut or y cr i t er i a and al so pr ove t hose cr i t er i a t o t he 

cour t .  

¶75 Whi l e we concl ude t hat  amended § 980. 08( 4) ( cg)  

unambi guousl y assi gns t he bur den of  pr oof  t o t he commi t t ed 

i ndi v i dual  i n a pet i t i on f or  super vi sed r el ease,  t he quest i on 

r emai ns:  What  l evel  of  per suasi on i s r equi r ed f or  West  t o car r y 

                                                                                                                                                             
We agr ee wi t h t he anal ysi s of  t he cour t  of  appeal s i n 

Rachel  I I .   As has al r eady been di scussed,  t he st at ut e begi ns 
wi t h t he wor ds:  " The cour t  may not  aut hor i ze super vi sed r el ease 
unl ess"  t he enumer at ed cr i t er i a ar e met .   Wi s.  St at .  
§ 980. 08( 4) ( cg) .   To accept  West ' s ar gument  woul d r equi r e us t o 
i gnor e t he pl ai n l anguage of  t he st at ut e,  whi ch expl i c i t l y  
est abl i shes a pr esumpt i on of  denyi ng t he pet i t i on i n t he absence 
of  pr oof  of  ent i t l ement  t o super vi sed r el ease.   Wi t hout  a bur den 
of  pr oof ,  nei t her  t he commi t t ed i ndi v i dual  nor  t he St at e woul d 
be r equi r ed t o br i ng f or t h any evi dence f or  or  agai nst  
super vi sed r el ease.   I f  nei t her  par t y i nt r oduced any evi dence as 
t o why r el ease was war r ant ed under  t he st at ut e,  t he cour t  woul d 
have t o deny t he pet i t i on.   I t  l ogi cal l y f ol l ows,  t her ef or e,  
t hat  one par t y must  br i ng f or t h evi dence t o per suade t he cour t  
t o gr ant  r el ease.   For  t he same r easons t hat  t he pl ai n l anguage 
of  t he st at ut e l eads t o a concl usi on t hat  t he bur den pr oper l y 
l i es wi t h t he commi t t ed i ndi v i dual ,  not  t he St at e,  we r ej ect  t he 
ar gument  t hat  t he st at ut e r emoves t he bur den f r om ei t her  par t y.  
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t hi s bur den?20  Because t he pl ai n l anguage of  t he st at ut e does 

not  addr ess t hi s quest i on,  we concl ude t hat  t hi s aspect  of  t he 

st at ut e i s ambi guous.   

¶76 We have pr evi ousl y i dent i f i ed t wo di f f er ent  bur dens of  

pr oof  t hat  appl y i n c i v i l  act i ons:  " f ai r  pr eponder ance of  t he 

evi dence"  and " c l ear  and convi nci ng evi dence. "   St at e v.  

Wal ber g,  109 Wi s.  2d 96,  102,  325 N. W. 2d 687 ( 1982) .  
 
The f ai r  pr eponder ance st andar d appl i es i n or di nar y 
c i v i l  act i ons.   The cl ear  and convi nci ng st andar d 
appl i es i n cases wher e publ i c  pol i cy r equi r es a hi gher  
st andar d of  pr oof  t han i n t he or di nar y c i v i l  act i on.   
Thi s so- cal l ed mi ddl e bur den of  pr oof  has been 
r equi r ed i n such cases as f r aud,  undue i nf l uence,  and 
pr osecut i ons of  c i v i l  or di nance vi ol at i ons whi ch ar e 
al so cr i mes under  st at e l aw.  

 
I d.  ( c i t at i ons omi t t ed) .  

¶77 The cour t  of  appeal s consi der ed whi ch bur den shoul d 

appl y i n Rachel  I I ,  and concl uded t hat ,  under  amended 

§ 980. 08( 4) ( cg) ,  t he pet i t i oner  must  pr ove by c l ear  and 

convi nci ng evi dence t hat  super vi sed r el ease i s appr opr i at e.   

Rachel  I I ,  324 Wi s.  2d 465,  ¶18.   The cour t  of  appeal s cor r ect l y  

obser ved t hat ,  i n t he absence of  st at ut or y l anguage t o t he 

cont r ar y,  pr eponder ance of  t he evi dence mi ght  be t he appr opr i at e 

bur den,  unl ess publ i c pol i cy consi der at i ons demand ot her wi se.   

I d.   The cour t  of  appeal s concl uded t hat  such publ i c pol i cy 

                                                 
20 Under  pr i or  Wi s.  St at .  § 980. 08( 4) ( b) ,  t he St at e was 

r equi r ed t o pr ove by c l ear  and convi nci ng ev i dence t hat  a 
pet i t i oner  was not  ent i t l ed t o super vi sed r el ease.   St at e v.  
Br own,  2005 WI  29,  ¶¶11- 12,  279 Wi s.  2d 102,  693 N. W. 2d 715.  
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concer ns r equi r e t he hi gher  st andar d of  c l ear  and convi nci ng 

evi dence,  and we agr ee.   I d.  

¶78 I n Car pent er ,  we acknowl edged t he l egi t i mat e publ i c 

saf et y concer ns i nvol ved i n pl aci ng a sexual  of f ender  i n t he 

communi t y.   We concl uded t hat  t he pr i mar y pur poses of  

" pr ot ect i on of  t he publ i c and t he t r eat ment  of  convi ct ed sex 

of f ender s who ar e at  a hi gh r i sk t o r eof f end .  .  .  const i t ut e 

s i gni f i cant  nonpuni t i ve and r emedi al  pur poses. "   Car pent er ,  197 

Wi s.  2d at  271.   I n t he speci f i c  cont ext  of  super vi sed r el ease,  

we have f ur t her  hel d t hat  t he need t o r et ur n a per son t o a 

secur e f aci l i t y  i n t he i nt er est s of  publ i c saf et y out wei gh t he 

per son' s i nt er est s i n al t er nat i ves t o havi ng t hei r  super vi sed 

r el ease r evoked.   Bur r i s,  273 Wi s.  2d 294,  ¶30.  

¶79 Thi s pr evai l i ng concer n f or  t he saf et y of  t he publ i c 

al so i s evi dent  i n amended § 980. 08( 4) ( cg) 2. ,  whi ch r equi r es a 

showi ng t hat  i t  i s  " subst ant i al l y  pr obabl e t hat  t he per son wi l l  

not  engage i n an act  of  sexual  v i ol ence whi l e on super vi sed 

r el ease. "   We have i nt er pr et ed " subst ant i al l y  pr obabl e"  t o mean 

" much mor e l i kel y t han not . "   Br own,  279 Wi s.  2d 102,  ¶11 

( c i t i ng St at e v.  Cur i el ,  227 Wi s.  2d 389,  395,  597 N. W. 2d 697 

( 1999) ) .  

¶80 A ci v i l  commi t ment  under  ch.  980 shoul d not  and,  due 

t o t he st at ut or y pr ot ect i ons,  cannot  be under t aken l i ght l y.   

Never t hel ess,  t he r el ease of  a per son who has been det er mi ned t o 

be sexual l y v i ol ent  i nt o t he communi t y wher e he or  she may 

commi t  f ur t her  act s of  sexual  v i ol ence i s an equal l y ser i ous 

under t aki ng.   The concer ns f or  t he publ i c saf et y t hat  j ust i f y 
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r est r i ct i ng t he i ndi v i dual ' s l i ber t y i n t he i ni t i al  commi t ment  

ar e per haps even mor e st r ongl y  i mpl i cat ed i n t he deci s i on t o 

r el ease t he i ndi v i dual  back i nt o t he communi t y,  because t he 

i ni t i al  det er mi nat i on i nvol ves a f i ndi ng t hat  t he i ndi v i dual  i s  

l i kel y t o r eof f end.   Pr oof  by a pr eponder ance of  t he evi dence 

woul d r equi r e a mer e showi ng t hat  i t  i s  mor e l i kel y t han not  

t hat  West  woul d not  commi t  anot her  act  of  sexual  v i ol ence.   

Wher e t he l i kel i hood we ar e wei ghi ng i s whet her  anot her  

i ndi v i dual  woul d be mor e or  l ess l i kel y t o be a v i ct i m of  an act  

of  sexual  v i ol ence,  we ar e unwi l l i ng t o set  t he st andar d so l ow.  

¶81 Consequent l y,  we concl ude t hat ,  i n t he absence of  a 

st at ut or y di r ect i ve t o t he cont r ar y,  i t  i s  appr opr i at e t o 

r equi r e t he commi t t ed i ndi v i dual  t o bear  t he bur den of  pr oof  by 

c l ear  and convi nci ng evi dence t hat  he or  she i s ent i t l ed t o 

super vi sed r el ease.  

C.  West ' s Const i t ut i onal  Chal l enges 

¶82 West  cont ends t hat  al l ocat i ng t he bur den of  pr oof  t o 

t he commi t t ed i ndi v i dual ,  as we have det er mi ned Wi s.  St at .  

§ 908. 08( 4) ( cg)  does,  v i ol at es t he due pr ocess and equal  

pr ot ect i on guar ant ees under  t he Const i t ut i on.   We exami ne each 

ar gument  i n t ur n.  

1.  Due Pr ocess 

¶83 Under  a pr ocedur al  due pr ocess anal ysi s,  we must  

det er mi ne f i r st  whet her  t her e exi st s a l i ber t y i nt er est  of  whi ch 

t he i ndi v i dual  has been depr i ved,  and i f  so,  whet her  t he 

pr ocedur es used t o depr i ve t hat  l i ber t y i nt er est  wer e 

const i t ut i onal l y suf f i c i ent .   Kent ucky Dept .  of  Cor r .  v.  
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Thompson,  490 U. S.  454,  460 ( 1989) .   A pr ot ect abl e l i ber t y 

i nt er est  r equi r es mor e t han an i ndi v i dual ' s desi r e or  uni l at er al  

expect at i on;  r at her ,  t he i ndi v i dual  must  have " a l egi t i mat e 

c l ai m of  ent i t l ement  t o i t . "   Gr eenhol t z v.  I nmat es of  t he 

Nebr aska Penal  and Cor r .  Compl ex,  442 U. S.  1,  7 ( 1979)  ( c i t i ng 

Bd.  of  Regent s v.  Rot h,  408 U. S.  564,  577 ( 1972) ) .   

¶84 The St at e ar gues t hat  West ' s l i ber t y i nt er est  i s  

anal ogous t o t hat  of  a cr i mi nal  par ol ee and t hus t he pr ocedur es 

pr ovi ded f or  super vi sed r el ease do not  v i ol at e pr ocedur al  due 

pr ocess.   I n Gr eenhol t z,  t he Uni t ed St at es Supr eme Cour t  f ound 

no due pr ocess vi ol at i on i n Nebr aska' s par ol e syst em.   

Gr eenhol t z,  442 U. S.  at  16.   I n i t s r easoni ng t he Cour t  hel d 

t hat  a convi ct ed per son does not  have a const i t ut i onal  or  

i nher ent  r i ght  t o be condi t i onal l y r el eased bef or e t he 

expi r at i on of  a val i d sent ence.   I d.  at  7.   Fur t her mor e,  a st at e 

had no dut y t o est abl i sh a par ol e syst em i n t he f i r st  pl ace.   

I d.   Wher e t he st at e hel d out  t he possi bi l i t y  of  par ol e,  t hi s 

possi bi l i t y  was mer el y a hope t hat  t he benef i t  mi ght  be obt ai ned 

and was not  an ent i t l ement .   I d.  at  11.   I n t he case of  par ol e,  

t he pr ocedur al  saf eguar ds i nher ent  i n t he or i gi nal  convi ct i on 

ser ved t o const i t ut i onal l y ext i ngui sh t he i ndi v i dual ' s l i ber t y 

r i ght .   I d.  at  7.  

¶85 We f i nd t he compar i son of  super v i sed r el ease t o par ol e 

pr ocedur e i nst r uct i ve i n t hi s case.   Whi l e West  mi ght  have a 

l i ber t y i nt er est  i n f r eedom f r om physi cal  r est r ai nt ,  t hi s r i ght  

i s  not  absol ut e,  and was const i t ut i onal l y l i mi t ed when he was 

det er mi ned t o be a sexual l y v i ol ent  per son under  ch.  980.   As 
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was di scussed supr a,  t hat  i ni t i al  det er mi nat i on r equi r ed t he 

St at e t o car r y t he bur den of  pr oof  beyond a r easonabl e doubt .   

Wi s.  St at .  § 980. 05( 3) ( a) .   Once t hat  bur den was sat i sf i ed,  t he 

c i r cui t  cour t  had a st at ut or y obl i gat i on t o conf i ne West  unt i l  

he i s no l onger  det er mi ned t o be a sexual l y v i ol ent  per son.   

Wi s.  St at .  § 980. 06.   Just  as t he St at e does not  have a dut y t o 

of f er  par ol e,  t he St at e has no dut y t o of f er  super vi sed r el ease.   

See Hendr i cks,  521 U. S.  346 ( af f i r mi ng what  mi ght  be an 

i ndef i ni t e commi t ment  despi t e t he absence of  super vi sed r el ease 

pr ovi s i ons) .    

¶86 Fur t her ,  t he or i gi nal  det er mi nat i on of  bei ng a 

sexual l y v i ol ent  per son,  l i ke a convi ct i on bef or e par ol e,  

car r i es pr ocedur al  saf eguar ds t hat  ser ve t o pr ot ect  t he 

i ndi v i dual ' s due pr ocess r i ght s .   See Wi s.  St at .  § 980. 03.   

Wher e t he l egi s l at ur e i s abl e t o est abl i sh condi t i ons necessar y 

f or  par ol e,  i t  s i mi l ar l y shoul d be abl e t o set  condi t i ons f or  

super vi sed r el ease.   That  t hese condi t i ons must  t hen be 

sat i sf i ed by t he commi t t ed i ndi v i dual  does not  change our  

anal ysi s,  especi al l y as he i s pr ovi ded si gni f i cant  r i ght s i n a 

super vi sed r el ease pet i t i on under  ch.  980,  i ncl udi ng t he r i ght  

t o an at t or ney and t he r i ght  t o di scover y of  physi cal  and ment al  

r eexami nat i ons,  exami ner s,  and wi t nesses.   See Wi s.  St at .  

§§ 980. 036,  980. 07,  980. 08.    

¶87 We not e t hat  t her e i s a mar ked di f f er ence bet ween a 

pet i t i on f or  super vi sed r el ease and a pet i t i on f or  di schar ge 

under  Wi s.  St at .  § 980. 09.   Once a di schar ge pet i t i on 

est abl i shes t hr ough pl eadi ng and suppor t i ve evi dence t hat  " f act s  
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exi st  f r om whi ch a cour t  or  j ur y coul d concl ude t he per son does 

not  meet  cr i t er i a f or  commi t ment , "  t he mat t er  i s set  f or  a 

hear i ng at  whi ch t he St at e has t he bur den of  pr ovi ng by c l ear  

and convi nci ng evi dence t hat  t he per son st i l l  meet s t he cr i t er i a 

f or  commi t ment  as a sexual l y v i ol ent  per son.  

¶88 A pet i t i on f or  super vi sed r el ease mor e or  l ess 

concedes t hat  t he pet i t i oner  woul d not  expect  t o pr evai l  on a 

pet i t i on f or  di schar ge,  wher e t he St at e had t he bur den of  pr oof .   

I f  a pet i t i oner  i s not  r eady t o be di schar ged,  he has t he bur den 

of  showi ng t hat  he shoul d nonet hel ess be pl aced on super vi sed 

r el ease i n t he communi t y.    

¶89 West  does not  have a r ecogni zed,  pr ot ect abl e l i ber t y 

i nt er est  i n super vi sed r el ease;  accor di ngl y,  t o r equi r e hi m t o 

bear  t he bur den of  pr oof  i n hi s pet i t i on does not  v i ol at e due 

pr ocess.  

2.  Equal  Pr ot ect i on 

¶90 To pr ove an equal  pr ot ect i on c l ause vi ol at i on,  t he 

par t y chal l engi ng a st at ut e' s const i t ut i onal i t y must  show t hat  

" t he st at e unconst i t ut i onal l y t r eat s member s of  s i mi l ar l y 

s i t uat ed cl asses di f f er ent l y. "   Post ,  197 Wi s.  2d at  318.   The 

r i ght  t o equal  pr ot ect i on does not  r equi r e t hat  such si mi l ar l y 

s i t uat ed cl asses be t r eat ed i dent i cal l y,  but  r at her  r equi r es 

t hat  t he di st i nct i on made i n t r eat ment  have some r el evance t o 

t he pur pose f or  whi ch c l assi f i cat i on of  t he c l asses i s made.   

I d.  at  321 ( c i t i ng Baxt r om v.  Her ol d,  383 U. S.  107,  111 ( 1966) ) .  

¶91 I n anal yzi ng ci vi l  commi t ment  st at ut es,  t hi s cour t  has 

acknowl edged t hat  per sons conf i ned under  ch.  980 ar e s i mi l ar l y  
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s i t uat ed t o t hose conf i ned under  ch.  51.   I d.  at  318- 19.   

Addi t i onal l y,  cour t s have assumed,  wi t hout  deci di ng,  t hat  

i ndi v i dual s conf i ned under  ch.  980 ar e s i mi l ar l y s i t uat ed t o 

t hose under  § 971. 17.   See St at e v.  Wi l l i ams,  2001 WI  App 263,  

¶10,  249 Wi s.  2d 1,  637 N. W. 2d 791.   Whi l e t he l evel  of  scr ut i ny 

used i n anal yzi ng whet her  st at ut es depr i v i ng l i ber t y i nt er est s  

v i ol at e equal  pr ot ect i on i s uncl ear ,  i d. ,  ¶11,  t hi s cour t  has 

appl i ed,  wi t hout  deci di ng,  st r i ct  scr ut i ny i n ch.  980 equal  

pr ot ect i on chal l enges,  Post ,  197 Wi s.  2d at  321.  

¶92 Our  deci s i on i n Post  i s i nst r uct i ve t o West ' s 

chal l enge.   I n Post ,  t he def endant s chal l enged t he val i di t y of  

ch.  980 on equal  pr ot ect i on gr ounds,  ar gui ng t hat  i ndi v i dual s 

i nvol unt ar i l y  commi t t ed under  ch.  51 f or  ment al  i l l ness wer e 

t r eat ed di f f er ent l y.   I d.  at  317- 18.   Whi l e t he par t i es and t he 

cour t  agr eed i n f i ndi ng i ndi v i dual s under  ch.  51 and ch.  980 

si mi l ar l y s i t uat ed,  t he cour t  hel d t hat  t he st at ut or i l y  

di st i nct i ve mechani sms f or  deal i ng wi t h t he t wo cl asses was 

pr oper  i n l i ght  of  t he di f f er ence bet ween t he cl assi f i cat i ons.   

I d.  at  319,  325- 30.   The di f f er ent  pr ocedur es under  t he 

r espect i ve chapt er s r ef l ect  t he r el at i ve danger ousness of  each 

cl assi f i cat i on,  and t he St at e' s cor r espondi ng compel l i ng 

i nt er est  t o pr ot ect  t he publ i c f r om each gr oup.   I d.  at  329- 30.  

¶93 Si mi l ar l y,  i n Wi l l i ams,  t he cour t  of  appeal s hel d t hat  

per sons commi t t ed under  ch.  980,  as a c l ass,  pr esent  mor e of  a 

danger  t o publ i c saf et y t han t hose commi t t ed under  ch.  51.   

Wi l l i ams,  249 Wi s.  2d 1,  ¶13.   Because of  t hi s di f f er ence i n t he 



No.    2009AP1579 

41 
 

r el at i ve l evel  of  danger  posed t o publ i c saf et y,  t he cour t  

concl uded t hat  di f f er ent  pr ocedur es wer e war r ant ed.   I d. ,  ¶16.    

¶94 The cour t  i n Wi l l i ams al so f ound si gni f i cant  t hat  i t  

i s  mor e di f f i cul t  t o commi t  someone under  ch.  980 t han under  ch.  

51.   I d. ,  ¶14.   Due t o di f f er ences i n t he degr ee of  

danger ousness and i n t he hi gher  degr ee of  di f f i cul t y f or  

obt ai ni ng i ni t i al  conf i nement ,  t he cour t  concl uded t he 

di f f er ence i n t r eat ment  was war r ant ed and not  i n v i ol at i on of  

t he equal  pr ot ect i on c l ause.   I d. ,  ¶16.   

¶95 The cour t  of  appeal s i n Wi l l i ams al so f ound 

di f f er ences i n t he t r eat ment  of  i ndi v i dual s commi t t ed under  ch.  

980 and Wi s.  St at .  § 971. 1721 t o be per mi ssi bl e.   Whi l e ch.  980 

r equi r ed t he St at e t o pr ove t he i ndi v i dual ' s ment al  di sor der  and 

danger ousness beyond a r easonabl e doubt  at  t he t i me of  

commi t ment ,  § 971. 17 onl y i nf er s cur r ent  ment al  i l l ness and 

danger ousness at  t he t i me of  commi t ment .   I d. ,  ¶¶17- 18.   Thi s 

cr i t i cal  di st i nct i on r ef l ect s t he l egi s l at ur e' s j udgment  t hat  

sexual l y v i ol ent  per sons ar e mor e danger ous,  and accor di ngl y,  

t hat  a di f f er ent  pr ocedur e and conf i nement  dur at i on i s 

war r ant ed.   I d. ,  ¶18.  Because t he di f f er ences i n pr ocedur e 

r ef l ect  t he di st i nct i on i n c l assi f i cat i ons,  t hese di f f er ences 

di d not  v i ol at e t he equal  pr ot ect i on c l ause.   

¶96 I n t hi s case,  pl aci ng t he bur den of  pr oof  f or  

super vi sed r el ease wi t h West  does not  v i ol at e t he equal  

                                                 
21 Wi s.  St at .  § 971. 17 pr ovi des f or  t he commi t ment  of  

per sons f ound not  gui l t y by v i r t ue of  ment al  di sease or  def ect .  
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pr ot ect i on c l ause when compar i ng per sons commi t t ed under  ch.  980 

wi t h t hose commi t t ed under  ei t her  ch.  51 or  § 971. 17.   The cour t  

has r ecogni zed t hat  i ndi v i dual s commi t t ed under  ch.  980 ar e 

s i mi l ar l y s i t uat ed t o i ndi v i dual s commi t t ed under  ch.  51.   Post ,  

197 Wi s.  2d at  318- 19.   I ndi v i dual s commi t t ed under  ch.  980 have 

t he bur den of  pr ovi ng t hat  super vi sed r el ease i s war r ant ed,  

whi l e under  ch.  51 t he St at e has t he bur den of  pr ovi ng t hat  

cont i nued conf i nement  i s necessar y.   Our  r easoni ng i n Post ,  

coupl ed wi t h t he cour t  of  appeal s '  r easoni ng i n Wi l l i ams,  shows 

t hat  t he di f f er ence i n t r eat ment  i s di r ect l y r el at ed t o t he 

di st i nct  pur poses of  c l assi f i cat i on i n chs.  51 and 980.   Because 

pr ocedur es bet ween si mi l ar l y s i t uat ed cl asses need not  be 

i dent i cal ,  and t he di f f er ence i n assi gni ng t he bur den of  pr oof  

i s di r ect l y r el at ed t o t he di f f er ence i n r el at i ve danger  t o 

publ i c saf et y,  we hol d t hat  t her e i s no equal  pr ot ect i on 

v i ol at i on.  

¶97 West  ar gues t hat  common goal s i n t r eat ment  of  and 

pr ot ect i on f r om i ndi v i dual s commi t t ed under  ch.  980,  ch.  51,  and 

§ 971. 17 makes t hese cl asses si mi l ar l y s i t uat ed and t her ef or e 

r equi r es a s i mi l ar  pl acement  of  t he bur den of  pr oof  on t he 

St at e.   Thi s ar gument ,  however ,  does not  addr ess t he f act  t hat ,  

even wi t h s i mi l ar l y s i t uat ed cl asses,  t he St at e i s not  r equi r ed 

t o pr ovi de i dent i cal  t r eat ment  t o each cl ass and i nst ead need 

show onl y t hat  di f f er ences i n t r eat ment  ar e r el evant  t o t he 

c l assi f i cat i on di st i nct i on.    

¶98 Even i f  t hi s cour t  assumes t he t hr ee cl assi f i cat i ons 

i n ch.  980,  ch.  51,  and § 971. 17 ar e s i mi l ar l y s i t uat ed,  as 
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i ndi cat ed i n Post  and Wi l l i ams,  di st i nct i ons i n c l assi f i cat i ons 

exi st  so as t o war r ant  di f f er ent  pr ocedur es.   Her e,  pl aci ng t he 

bur den of  pr oof  on ch.  980 commi t t ed i ndi v i dual s t o obt ai n 

super vi sed r el ease,  but  not  on t hose commi t t ed under  ch.  51 or  

§ 971. 17,  i s per mi ssi bl e due t o c l assi f i cat i on di st i nct i ons as 

t o t he danger ousness of  t hose conf i ned and does not  v i ol at e t he 

equal  pr ot ect i on c l ause. 22 

¶99 I n concl usi on,  pl aci ng t he bur den of  pr oof  on t he 

pet i t i oner  f or  super vi sed r el ease under  amended Wi s.  St at .  

§ 980. 08( 4) ( cg)  does not  v i ol at e subst ant i ve or  pr ocedur al  due 

pr ocess,  nor  does i t  v i ol at e equal  pr ot ect i on.    

I V.  CONCLUSI ON 

¶100 Chapt er  980 seeks t o addr ess t he danger s pr esent ed by 

per sons who have been det er mi ned t o be sexual l y v i ol ent  because 

of  t hei r  cr i mi nal  hi st or y and ser i ous ment al  di sor der s,  wi t hout  

i gnor i ng t he i nt er est s t hose per sons——and soci et y——have i n t hei r  

t r eat ment  and event ual  r el ease.   We have uphel d ch.  980 

commi t ment s,  and t he st at ut or y r equi r ement s f or  super vi sed 

r el ease,  on t he basi s of  t hi s del i cat e bal anci ng of  t he publ i c 

saf et y wi t h i ndi v i dual  l i ber t y.   We f i nd i t  i mpor t ant  t o not e 

                                                 
22 The St at e ar gues t hat  i ndi v i dual s commi t t ed under  ch.  980 

and Wi s.  St at .  § 971. 17 ar e not  s i mi l ar l y s i t uat ed,  and of f er s 
evi dence of  a di f f er ence i n t hat  t hose commi t t ed under  § 971. 17 
r ecei ve gener al l y f i ni t e conf i nement  t er ms wher eas ch.  980 
conf i nement  i s i ndef i ni t e.   Thi s  ar gument ,  whi l e pl ausi bl e,  i s  
unnecessar y t o our  anal ysi s.   The cl assi f i cat i on di st i nct i on 
cr eat ed i n t er ms of  pr oven danger ousness as opposed t o i nf er r ed 
danger ousness makes t he di f f er ent  pr ocedur es——i n t hi s case,  
assi gnment  of  t he bur den of  pr oof ——per mi ssi bl e.  
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t hat  i f  " c i v i l  conf i nement  wer e t o become a mechani sm f or  

r et r i but i on or  gener al  det er r ence .  .  .  our  pr ecedent s woul d not  

suf f i ce t o val i dat e i t . "   Hendr i cks,  521 U. S.  at  373 ( Kennedy,  

J. ,  concur r i ng) .  

¶101 Under  t he f act s of  t he i nst ant  case,  however ,  we do 

not  per cei ve any such r et r i but i ve or  det er r ent  ai ms.   Rat her ,  we 

per cei ve a l egi s l at i ve at t empt  t o pr ot ect  t he publ i c f r om t hose 

commi t t ed i ndi v i dual s seeki ng super vi sed r el ease who st i l l  

pr esent  a subst ant i al  danger  t o t he publ i c.  

¶102 Accor di ngl y,  we concl ude t hat  amended Wi s.  St at .  

§ 980. 08( 4) ( cg)  unambi guousl y pl aces t he bur den of  pr oof  wi t h 

t he commi t t ed i ndi v i dual .   We det er mi ne t hat  t he appr opr i at e 

bur den of  per suasi on i s c l ear  and convi nci ng evi dence.   We 

f ur t her  hol d t hat  t hi s al l ocat i on and bur den do not  v i ol at e t he 

due pr ocess and equal  pr ot ect i on c l auses of  t he Const i t ut i on.  

 

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶103 ANN WALSH BRADLEY,  J.    (dissenting).  The pr obl ems 

posed by chapt er  980 commi t ment s ar e di f f i cul t  f or  bot h t he 

l egi s l at ur e and t he cour t  al i ke.   Thi s case,  however ,  pr esent s a 

f ai r l y  st r ai ght f or war d quest i on of  st at ut or y i nt er pr et at i on.   

Rat her  t han adher i ng t o t he st at ut or y t ext ,  t he maj or i t y 

i nt er pr et s l egi s l at i ve s i l ence as unambi guous i nt ent  t o pl ace 

t he bur den of  per suasi on on t he commi t t ed per son.   I t  t hen 

exacer bat es any const i t ut i onal  i nf i r mi t i es such an 

i nt er pr et at i on may cr eat e by cont endi ng t hat ,  based on publ i c 

pol i cy,  t he bur den on t he commi t t ed per son i s c l ear  and 

convi nci ng evi dence.     

¶104 I  agr ee wi t h t he maj or i t y t hat  i f  chapt er  980 " wer e t o 

become a mechani sm f or  r et r i but i on or  gener al  det er r ence[ , ]  our  

pr ecedent s woul d not  suf f i ce t o val i dat e i t . "   Maj or i t y op. ,  

¶101.   I  concl ude t hat  t he maj or i t y ' s unnecessar y i nt er pr et at i on 

pushes chapt er  980 one st ep cl oser  t o a puni t i ve scheme.   

Accor di ngl y,  I  r espect f ul l y di ssent .       

I  

¶105 As t he maj or i t y acknowl edges,  pr i or  t o t he 2005 

amendment s t o chapt er  980,  t he St at e had t he bur den t o pr ove by 

c l ear  and convi nci ng evi dence t hat  super vi sed r el ease was 

i nappr opr i at e.   Maj or i t y op. ,  ¶52.   The 2005 amendment s r emoved 

t he l anguage pl aci ng t he bur den on t he St at e,  but  di d not  

expr essl y assi gn any bur den t o any par t y.   I d. ,  ¶50.    

¶106 The maj or i t y i nt er pr et s t he 2005 amendment s t o 

const i t ut e a t ot al  r ever sal  of  pr i or  l aw.   Despi t e t he 
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l egi s l at ur e' s s i l ence on t he i ssue of  bur den,  t he maj or i t y 

det er mi nes t hat  t he l egi s l at ur e unambi guousl y i nt ended t o shi f t  

t he bur den t o t he commi t t ed per son t o meet  al l  t he cr i t er i a f or  

super vi sed r el ease. 1  I d. ,  ¶55.    

¶107 Havi ng concl uded t hat  t he bur den f al l s on t he 

commi t t ed per son,  t he maj or i t y  t akes i t s anal ysi s one st ep 

f ur t her .   The wor ds " c l ear  and convi nci ng"  do not  appear  wi t hi n 

t he t ext  of  t he super vi sed r el ease pr ovi s i ons of  chapt er  980.   

The maj or i t y t aci t l y  acknowl edges t hat  t he nor mal  bur den i n a 

c i v i l  case i s pr eponder ance of  t he evi dence,  i n t he absence of  

st at ut or y l anguage t o t he cont r ar y.   I d. ,  ¶77.   Never t hel ess,  

t he maj or i t y asser t s t hat  i t  i s  " unwi l l i ng t o set  t he st andar d 

so l ow. "   I d. ,  ¶80.   I t  makes t he det er mi nat i on t hat  " publ i c  

pol i cy"  compel s a concl usi on t hat  t he bur den shoul d be cl ear  and 

convi nci ng evi dence.   I d. ,  ¶77.  

¶108 As t he maj or i t y cont ends,  l egi s l at i ve amendment s " have 

ser ved t o l i mi t  t he abi l i t y  of  a per son commi t t ed pur suant  t o 

ch.  980 t o obt ai n super vi sed r el ease. "   I d. ,  ¶42.   I n 

det er mi ni ng t hat  pl aci ng t he bur den on t he commi t t ed per son does 

not  r un af oul  of  t he const i t ut i on,  t he maj or i t y appear s t o r el y 

on t he i ni t i al  det er mi nat i on t hat  t he commi t t ed per son i s a 

                                                 
1 Under  t he maj or i t y ' s anal ysi s,  t he commi t t ed per son must  

pr ove t hat  he has made si gni f i cant  pr ogr ess i n t r eat ment  whi ch 
can be sust ai ned,  t hat  i t  i s  subst ant i al l y  pr obabl e t hat  he wi l l  
not  engage i n an act  of  sexual  v i ol ence whi l e on super vi sed 
r el ease,  and t hat  he can be r easonabl y expect ed t o compl y wi t h 
t r eat ment  r equi r ement s and condi t i ons and r ul es of  super vi sed 
r el ease.   Addi t i onal l y,  t he commi t t ed per son must  pr ove t hat  
appr opr i at e t r eat ment  i s r easonabl y avai l abl e and t hat  a 
r easonabl e l evel  of  r esour ces can pr ovi de f or  t he r equi r ed 
pl acement ,  super vi s i on,  and t r eat ment  needs.  
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sexual l y v i ol ent  per son.   I d. ,  ¶86.   I t  al so appear s t o r el y on 

t he avai l abi l i t y  of  di schar ge and t he pr ocedur al  saf eguar ds t hat  

at t end pet i t i ons f or  di schar ge under  Wi s.  St at .  § 980. 09.   I d. ,  

¶87.   I t  concl udes t hat  super vi sed r el ease i s anal ogous t o 

par ol e i n cr i mi nal  cases,  and t hat  a commi t t ed per son has no 

l i ber t y i nt er est  i n super vi sed r el ease.   I d. ,  ¶85.           

I I  

¶109 I  agr ee wi t h t he maj or i t y t hat  t he l egi s l at ur e 

unambi guousl y r emoved t he bur den of  per suasi on f r om t he St at e.   

The st at ut e f or mer l y pr ovi ded t hat  a pet i t i on f or  super vi sed 

r el ease woul d be gr ant ed " unl ess t he st at e pr oves by c l ear  and 

convi nci ng evi dence"  t hat  cer t ai n cr i t er i a wer e met .   

Wi s.  St at .  § 980. 08( 4)  ( 1993- 94) .   The l egi s l at ur e r emoved t hat  

l anguage f r om t he st at ut e,  evi nci ng an i nt ent  t o r el i eve t he 

St at e of  t he bur den.     

¶110 I  cannot  agr ee,  however ,  t hat  t he l egi s l at ur e 

unambi guousl y i nt ended t o pl ace t he bur den on t he commi t t ed 

per son.   The maj or i t y set s f or t h sever al  ar gument s i n suppor t  of  

t hi s concl usi on,  see maj or i t y op. ,  ¶¶56- 59,  and at  f i r st  bl ush,  

t hey appear  per suasi ve.   Never t hel ess,  at  t he end of  t he day,  

l anguage pl aci ng t he bur den of  per suasi on on t he commi t t ed 

per son i s s i mpl y absent  f r om t he st at ut e.    

¶111 The l egi s l at ur e r out i nel y assi gns bur dens,  and i t  does 

so by i ncl udi ng expr ess l anguage.   I n t he f or mer  st at ut e,  t he 

l egi s l at ur e expr essl y pl aced t he bur den on t he St at e.   Li kewi se,  

t he l egi s l at ur e has af f i r mat i vel y assi gned bur dens of  pr oof  i n 
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t he sur r oundi ng subsect i ons of  chapt er  980. 2  I t  i s  i nconcei vabl e 

t o i magi ne t hat  t he l egi s l at ur e i nt ended t o assi gn t he bur den of  

per suasi on t o t he commi t t ed per son and si mpl y f or got  t o i ncl ude 

l anguage doi ng so.   The maj or i t y does what  t he l egi s l at ur e was 

unwi l l i ng t o do——i t  i nser t s a bur den i nt o t he st at ut or y t ext .  

¶112 The bet t er  i nt er pr et at i on i s t hat  t he st at ut e now 

pr ovi des no af f i r mat i ve bur den of  per suasi on on ei t her  par t y.   

Rat her ,  i t  r equi r es t he c i r cui t  cour t  t o make a di scr et i onar y 

det er mi nat i on based on t he st at ut or y cr i t er i a and al l  t he 

avai l abl e evi dence.       

¶113 The maj or i t y r ej ect s t hi s i nt er pr et at i on i n a 

f oot not e.   See maj or i t y op. ,  ¶73 n. 20.   I t  advances t hat  t he 

i nt er pr et at i on i s not  wor kabl e because nei t her  par t y " woul d be 

r equi r ed t o br i ng f or t h any evi dence. "   I d.   However ,  such a 

scheme i s common i n ot her  st at ut es wher e t he ci r cui t  cour t  i s  

cal l ed upon t o bal ance compet i ng i nt er est s.   For  i nst ance,  i n 

t he di sposi t i onal  phase of  a t er mi nat i on of  par ent al  r i ght s 

pr oceedi ng,  t he cour t  must  consi der  var i ous st at ut or y cr i t er i a 

and make a det er mi nat i on of  what  i s i n t he best  i nt er est  of  t he 

chi l d.   No par t y——nei t her  t he par ent ,  nor  t he St at e,  nor  t he 

guar di an ad l i t em——i s assi gned a bur den of  per suasi on.   

¶114 Not  onl y i s t hi s i nt er pr et at i on consi st ent  wi t h t he 

l anguage of  t he st at ut e,  but  i t  al so hel ps pr ot ect  t he st at ut e 

f r om const i t ut i onal  i nf i r mi t i es.   Rat her  t han i nt er pr et i ng 

chapt er  980 t o pr ot ect  i t  f r om const i t ut i onal  i nf i r mi t i es,  

                                                 
2 Wi s.  St at .  § 980. 05( 3) ( a) ;  Wi s.  St at .  § 980. 09( 3)  ( 2009-

10) .    
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however ,  t he maj or i t y i nt er pr et s l egi s l at i ve s i l ence as 

unambi guous i nt ent .   I t  f ur t her  exacer bat es t he possi bi l i t y  of  

const i t ut i onal  i nf i r mi t i es by decl ar i ng t hat  " publ i c pol i cy"  

r equi r es a hi gher  bur den t han t he pr eponder ance of  evi dence,  and 

i t  set s t he bur den at  c l ear  and convi nci ng evi dence.    

¶115 Nor mal l y,  when t he l evel  of  t he bur den of  per suasi on 

i s unspeci f i ed,  i t  i s  t he pr eponder ance of  evi dence.   On what  

st at ut or y l anguage or  l egi s l at i ve hi st or y does t he maj or i t y r el y  

t o di scar d t he nor mal  st andar d and set  t he bur den at  c l ear  and 

convi nci ng evi dence?  None what soever .   The maj or i t y r el i es 

i nst ead on i t s own assessment  of  what  woul d be good publ i c 

pol i cy.   I t  r ej ect s t he nor mal  pr eponder ance bur den,  r easoni ng:  

" [ W] e ar e unwi l l i ng t o set  t he st andar d so l ow. "   Maj or i t y op. ,  

¶81.  

¶116 I n set t i ng t he bur den at  cl ear  and convi nci ng 

evi dence,  t he maj or i t y r el i es on a r at i onal e t hat  i s  t he basi s 

of  a cr i mi nal  convi ct i on.   A f ocus of  a chapt er  980 commi t ment  

i s t he commi t t ed per son' s cur r ent  l evel  of  danger ousness.   Thi s 

f ocus set s a chapt er  980 commi t ment  apar t  f r om a cr i mi nal  

convi ct i on,  whi ch f ocuses on an i ni t i al  det er mi nat i on of  gui l t .   

¶117 Yet ,  i n set t i ng t he bur den at  c l ear  and convi nci ng 

evi dence,  t he maj or i t y r el i es not  on any cur r ent  assessment  of  

danger ousness,  but  r at her  upon t he i ni t i al  f i ndi ng t hat ,  at  t he 

t i me of  commi t ment ,  t he per son was mor e l i kel y t han not  t o 

r eof f end.   The maj or i t y ' s r el i ance on t he i ni t i al  det er mi nat i on 

r at her  t han a cur r ent  assessment  bl ur s t he di s t i nct i on bet ween 

ci v i l  and cr i mi nal  commi t ment s.       
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I I I  

¶118 The maj or i t y ' s i nt er pr et at i on chi ps away at  t he 

const i t ut i onal  under pi nni ngs of  chapt er  980.   Chapt er  980 was 

f i r st  enact ed i n 1993.   Thi s cour t  addr essed var i ous chal l enges 

t o i t s const i t ut i onal i t y i n 1995.   St at e v.  Car pent er ,  197 

Wi s.  2d 252,  541 N. W. 2d 105 ( 1995) ;  St at e v.  Post ,  197 

Wi s.  2d 279,  541 N. W. 2d 115 ( 1995) .   

¶119 Thi s cour t ' s  i ni t i al  pr onouncement s t hat  chapt er  980 

was const i t ut i onal  r el i ed heavi l y on t he t hen- exi st i ng 

super vi sed r el ease pr ovi s i ons,  whi ch ensur ed t hat  a commi t t ed 

per son was pl aced i n t he l east  r est r i ct i ve envi r onment  necessar y 

t o meet  t her apeut i c and publ i c saf et y needs.   These pr ovi s i ons 

suppl i ed suf f i c i ent  evi dence t hat  t he l egi s l at ur e' s i nt ent  and 

ef f ect  was not  t o puni sh or  i ndef i ni t el y i ncar cer at e sexual l y 

v i ol ent  per sons,  but  r at her ,  t o t r eat  t hem.   Such l egi s l at i ve 

i nt ent  and ef f ect  was necessar y t o meet  const i t ut i onal  

st andar ds.         

¶120 I  aut hor ed t he Car pent er  maj or i t y opi ni on,  i n whi ch we 

addr essed doubl e j eopar dy and ex post  f act o chal l enges.   We 

concl uded t hat  chapt er  980 sur vi ved t hose chal l enges because t he 

" pl ai n l anguage"  of  t he st at ut e demonst r at ed t he l egi s l at ur e' s 

i nt ent  t o " cr eat e[ ]  a c i v i l  commi t ment  pr ocedur e pr i mar i l y 

i nt ended t o pr ot ect  t he publ i c  and t o pr ovi de concent r at ed 

t r eat ment  t o convi ct ed sexual l y v i ol ent  per son,  not  t o puni sh 

t he sexual  of f ender . "   197 Wi s.  2d at  258.    

¶121 The l egi s l at ur e' s non- puni t i ve i nt ent  was evi nced,  i n 

par t ,  by t he t hen- exi st i ng super vi sed r el ease pr ovi s i ons.   
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Sexual l y v i ol ent  per sons wer e " commi t t ed t o t he [ DHSS]  f or  

cont r ol ,  car e,  and t r eat ment . "   I d.  at  259- 60.   

I nst i t ut i onal i zat i on at  a secur e ment al  heal t h f aci l i t y  was not  

aut omat i c.   Rat her ,  t he DHSS was r equi r ed t o pr ovi de pl acement  

" i n t he l east  r est r i ct i ve manner  consi st ent  wi t h t he 

r equi r ement s of  t he per son. "   I d.  at  266.   Super vi sed r el ease 

was avai l abl e f r om day one dependi ng on t he per son' s t her apeut i c 

needs.   We expl ai ned:  " These pr ovi s i ons l ead us t o concl ude t hat  

t he st at ut e i s ai med pr i mar i l y at  t r eat i ng t he sexual l y v i ol ent  

per son,  not  puni shi ng t he i ndi v i dual . "   I d.  at  267.  

¶122 I  j oi ned t he maj or i t y opi ni on of  t hi s cour t  i n Post .   

To sur vi ve a due pr ocess chal l enge,  we expl ai ned,  t he nat ur e and 

dur at i on of  commi t ment  must  " bear  some r easonabl e r el at i on t o 

t he pur pose f or  whi ch t he i ndi v i dual  i s  commi t t ed. "   197 

Wi s.  2d at  313.   We concl uded t hat  " [ t ] he l anguage of  t he 

st at ut e pr ovi des t he best  evi dence of  t hi s r easonabl e 

r el at i onshi p. "   I d.   The nat ur e of  t he commi t ment  was " cont r ol ,  

car e and t r eat ment  i n t he l east  r est r i ct i ve manner . "   I d.   

Fur t her ,  t he dur at i on of  i nst i t ut i onal i zat i on and commi t ment  

wer e i nt i mat el y  l i nked t o t r eat ment  of  t he ment al  condi t i on.   

I d.  at  314.    

¶123 Over  t he l ast  15 year s,  t he l egi s l at ur e has st eadi l y 

chi pped away at  t hose aspect s of  chapt er  980 upon whi ch we 

r el i ed i n det er mi ni ng t hat  t he st at ut e was const i t ut i onal .   As 

i t  now exi st s,  chapt er  980 i s l ar gel y unr ecogni zabl e f r om t he 

scheme t hat  was deemed const i t ut i onal  i n Car pent er  and Post :  

• The pr oof  necessar y t o i ni t i al l y  commi t  an 
i ndi v i dual  has been si gni f i cant l y l ower ed.   When 
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ch.  980 was f i r st  enact ed,  a j ur y was r equi r ed t o 
f i nd beyond a r easonabl e doubt  t hat  i t  was 
" subst ant i al l y  pr obabl e t hat  t he per son wi l l  
engage i n act s  of  sexual  v i ol ence. "   Wi s.  St at .  
§ 980. 01( 7)  ( 1993- 94) .   Now,  t he j ur y must  
concl ude onl y t hat  i t  i s  " l i kel y. "   Wi s.  St at .  
§ 980. 01( 7)  ( 2009- 10) .     

• The nat ur e of  t he commi t ment  i s s i gni f i cant l y 
mor e r est r i ct i ve.   When t he st at ut e was f i r st  
enact ed,  a commi t ment  or der  coul d speci f y 
" i nst i t ut i onal  car e i n a secur e ment al  heal t h 
uni t  or  f aci l i t y  .  .  .  or  ot her  f aci l i t y  or  
super vi sed r el ease. "   Wi s.  St at .  § 980. 06( 2) ( b)  
( 1993- 94) .   The DHSS was r equi r ed t o pl ace t he 
per son i n t he " l east  r est r i ct i ve manner  
consi st ent  wi t h t he r equi r ement s of  t he per son. "   
I d.   Now,  t hi s di scr et i on has been r emoved.   A 
commi t ment  or der  " shal l  speci f y t hat  t he per son 
be pl aced i n i nst i t ut i onal  car e, "  and t he DHSS 
" shal l  pl ace a per son commi t t ed under  s.  980. 06 
at  t he secur e ment al  heal t h f aci l i t y . "   Wi s.  
St at .  §§ 980. 06,  980. 065( 1m)  ( 2009- 10) .   

• The dur at i on of  i nst i t ut i onal i zat i on i s 
necessar i l y  l onger .   When t he st at ut e was f i r st  
enact ed,  t he DHSS was r equi r ed t o r eexami ne 
commi t t ed per sons " wi t hi n 6 mont hs af t er  an 
i ni t i al  commi t ment . "   Wi s.  St at .  § 980. 07( 1)  
( 1993- 94) .   Now,  t he r eexami nat i on need not  occur  
unt i l  t wel ve mont hs af t er  i ni t i al  conf i nement .   
Wi s.  St at .  § 980. 07( 1)  ( 2009- 10) .  

• When t he st at ut e was f i r st  enact ed,  a commi t t ed 
per son coul d pet i t i on f or  super vi sed r el ease when 
6 mont hs had el apsed si nce t he or i gi nal  
commi t ment .   Wi s.  St at .  § 980. 08( 1)  ( 1993- 94) .   
Now,  t he commi t t ed per son must  be 
i nst i t ut i onal i zed f or  t wel ve mont hs pr i or  t o 
pet i t i oni ng f or  super vi sed r el ease.   Wi s.  St at .  
§ 980. 08( 1)  ( 2009- 10) .  

• As di scussed i n t hi s opi ni on,  t he avai l abi l i t y  of  
super vi sed r el ease has been dr ast i cal l y 
under mi ned.      

¶124 I n St at e v.  Rachel  ( Rachel  I ) ,  2002 WI  81,  ¶14,  254 

Wi s.  2d 215,  647 N. W. 2d 762,  t hi s cour t  eval uat ed t he 1999 
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amendment s t o chapt er  980,  whi ch " [ a] s a whol e .  .  .  l i mi t [ ed]  

t he ch.  980 r espondent ' s abi l i t y  t o obt ai n super vi sed 

r el ease[ . ] "   We concl uded t hat  despi t e t hese l i mi t at i ons,  t he 

st at ut e r emai ned const i t ut i onal .     

¶125 I  wr ot e separ at el y,  concur r i ng i n t he mandat e.   I  

concur r ed because of  t he pr esumpt i on t hat  a st at ut e i s 

const i t ut i onal  and t he r ul e t hat  a st at ut e must  be pr oven 

unconst i t ut i onal  beyond a r easonabl e doubt .   I d. ,  ¶86 ( Br adl ey,  

J. ,  concur r i ng) .   Yet ,  I  concl uded t hat  t he super vi sed r el ease 

pr ovi s i ons,  as amended i n 1999,  wer e " on t he br i nk of  r unni ng 

af oul  of  t he const i t ut i on. "   I d. ,  ¶71.   Gi ven t he many changes 

i n t he l aw si nce i t s i ncept i on,  most  of  t hem chi ppi ng away at  

t he edges of  t hi s cour t ' s  r at i onal e i n Car pent er  and Post ,  I  

sai d t hat  t he pr esumpt i on of  const i t ut i onal i t y was " wear i ng 

t hi n. "   I d. ,  ¶75.    

¶126 Wi t h t he most  r ecent  amendment s,  as t hey have been 

i nt er pr et ed by t he maj or i t y,  I  concl ude t hat  t he ar gument s i n 

f avor  of  const i t ut i onal i t y have j ust  about  wor n out .  

¶127 I n my vi ew,  a key component  of  t he or i gi nal  st at ut e' s 

const i t ut i onal i t y i s t hat  t he bur den cont i nual l y f el l  on t he 

St at e t o j ust i f y t he pl acement  of  a sexual l y v i ol ent  per son i n 

t he most  r est r i ct i ve envi r onment ——i nst i t ut i onal i zat i on at  a 

secur e ment al  heal t h f aci l i t y .   As amended i n 1999,  however ,  a 

commi t t ed per son must  be i nst i t ut i onal i zed at  a secur e ment al  

heal t h f aci l i t y  upon commi t ment .   Now,  under  t he most  r ecent  

amendment s,  t he pr esumpt i ons embodi ed by t he st at ut e appear  t o 

f avor  cont i nued i nst i t ut i onal i zat i on.     
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¶128 Not  onl y must  t he commi t t ed per son pr ove t hat  he poses 

a l ow r i sk of  danger  t o ot her s,  he al so must  pr ove el ement s t hat  

ar e unr el at ed t o hi s l evel  of  danger ousness.   He must  pr ove t hat  

pl acement ,  super vi s i on,  and t r eat ment  ar e " r easonabl y avai l abl e"  

and can be pr ovi ded wi t h a " r easonabl e l evel  of  r esour ces. "   As 

a r esul t ,  t he nat ur e and dur at i on of  commi t ment  may no l onger  be 

r el at ed t o t he per son' s l egi t i mat e t r eat ment  needs and t he 

act ual  danger  t hey woul d pose under  t he condi t i ons of  super vi sed 

r el ease.           

¶129 When I  exami ne how t hi s st at ut e has evol ved over  t he 

l ast  15 year s,  I  have i ncr easi ng doubt s t hat  t he " pl ai n 

l anguage"  of  t he st at ut e evi nces t hat  t he l egi s l at ur e' s choi ces 

ar e " pr i mar i l y i nt ended t o pr ot ect  t he publ i c  and t o pr ovi de 

concent r at ed t r eat ment  t o convi ct ed sexual l y v i ol ent  per sons,  

not  t o puni sh t he sexual  of f ender . "   Car pent er ,  197 Wi s.  2d at  

258.   Rat her ,  chapt er  980 i ncr easi ngl y r esembl es a puni t i ve 

scheme. 3 

                                                 
3 I  agr ee wi t h t he maj or i t y t hat  t he pr ocedur al  saf eguar ds 

at t endi ng i ni t i al  commi t ment  pr oceedi ngs as wel l  as t he 
avai l abi l i t y  of  di schar ge and t he pr ocedur al  saf eguar ds t hat  
at t end di schar ge pr oceedi ngs ar e essent i al  aspect s of  
mai nt ai ni ng chapt er  980' s const i t ut i onal i t y.   Wi t hout  t hese 
saf eguar ds,  a commi t t ed per son coul d be i ndef i ni t el y 
i nst i t ut i onal i zed even i f  he no l onger  met  t he cr i t er i a f or  
commi t ment  as a sexual l y v i ol ent  per son.   Such a scheme woul d 
sur el y r un af oul  of  numer ous const i t ut i onal  pr ovi s i ons.   Foucha 
v.  Loui s i ana,  504 U. S.  71,  82 ( 1992) .  
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¶130 Thi s shi f t i ng f ocus away f r om t r eat ment  and t owar d 

puni shment  i s r ef l ect ed i n t he maj or i t y ' s anal ysi s.   To j ust i f y  

what  i t  per cei ves t o be t he l egi s l at ur e' s choi ce,  t he maj or i t y 

r el i es mor e and mor e on t he pr ocedur al  saf eguar ds t hat  at t ended 

t he i ni t i al  commi t ment  and t he f act  t hat  a j ur y once f ound t hat  

t he commi t t ed per son was a sexual l y v i ol ent  per son.    

¶131 The maj or i t y expl ai ns t hat  " t he or i gi nal  det er mi nat i on 

of  bei ng a sexual l y v i ol ent  per son,  l i ke a convi ct i on bef or e 

par ol e,  car r i es pr ocedur al  saf eguar ds t hat  ser ve t o pr ot ect  t he 

i ndi v i dual ' s due pr ocess r i ght s . "   Maj or i t y op. ,  ¶86.   I t  

f ur t her  cont ends t hat  i t  i s  " unusual "  t hat  a per son " who was 

pr oper l y commi t t ed under  ch.  980,  may now be pl aced i n t he 

communi t y on super vi sed r el ease wi t hout  a pr obabi l i t y  of  

commi t t i ng anot her  sexual l y v i ol ent  of f ense. "   Maj or i t y op. ,  

¶71,  see al so i d. ,  ¶73.    

¶132 These j ust i f i cat i ons r esonat e wi t h a cr i mi nal  

commi t ment  scheme,  i n whi ch an accused def endant  i s af f or ded 

pr ocedur al  saf eguar ds at  t r i al ,  and t he f i nal i t y of  j udgment  

car r i es gr eat  wei ght  af t er  convi ct i on.   They do not  bel ong i n a 

                                                                                                                                                             
The maj or i t y r el i es on Hendr i cks f or  t he st ar k pr oposi t i on 

t hat  a c i v i l  commi t ment  st at ut e need not  cont ai n any super vi sed 
r el ease pr ovi s i on at  al l  t o pass const i t ut i onal  must er .   See 
maj or i t y op. ,  ¶41.   I  do not  f i nd t hi s ar gument  t o be 
per suasi ve.   I t  over l ooks t hat  each ci v i l  commi t ment  scheme i s 
i t s own package and must  be eval uat ed as a whol e based on al l  of  
i t s  char act er i st i cs.   See St at e v.  Rachel  ( Rachel  I ) ,  2002 WI  
81,  ¶44,  254 Wi s.  2d 215,  647 N. W. 2d 762 ( " [ W] e t hi nk i t  i s  
necessar y t o l ook beyond t he mer e amendment s i n our  anal ysi s t o 
t he st at ut e as a whol e. " )   I t  al so over l ooks t he f act  t hat ,  as 
di scussed i n det ai l  bel ow,  t hi s cour t  heavi l y r el i ed on t he 
super vi sed r el ease pr ovi s i ons when i t  f i r st  pr onounced chapt er  
980 const i t ut i onal .    



No.   2009AP1579. awb 

 

12 
 

ci v i l  commi t ment  scheme,  wher e t he nat ur e and dur at i on of  

commi t ment  ar e supposed t o be " i nt i mat el y l i nked t o t r eat ment  of  

[ t he]  ment al  condi t i on. "   Post ,  197 Wi s.  2d at  314.   The 

maj or i t y makes cl ear  t hat  i t  consi der s pl acement  i n t he 

communi t y under  super vi s i on——whi ch was once a cor ner st one of  t he 

st at ut e' s const i t ut i onal i t y——t o be an " unusual  event . "  

¶133 Ul t i mat el y,  t he maj or i t y ' s i nt er pr et at i on i nvi t es an 

absur d r esul t  cont r ar y t o t he l egi t i mat e pur poses of  chapt er  

980.   I t  appear s t hat  i t  may be easi er  f or  a per son who was once 

det er mi ned t o be sexual l y v i ol ent  t o obt ai n di schar ge t han 

super vi sed r el ease.    

¶134 When a per son i s pl aced on super vi sed r el ease,  he 

l i ves i n t he communi t y but  at  t he same t i me i s st r i ct l y 

moni t or ed by t he DHSS.   Super vi sed r el ease of t en i ncl udes 

st r i ngent  condi t i ons. 4  I f  t he per son vi ol at es any r ul e or  

condi t i on,  super vi sed r el ease can be r eadi l y r evoked.   By 

cont r ast ,  when a per son i s di schar ged f r om a chapt er  980 

commi t ment ,  t hat  per son i s r el eased i nt o t he communi t y and f r ee 

                                                 
4 See,  e. g. ,  Wi s.  St at .  § 908. 08( 9) ( a)  ( " As a condi t i on of  

super vi sed r el ease .  .  .  ,  f or  t he f i r st  year  of  super vi sed 
r el ease,  t he cour t  shal l  r est r i ct  t he per son on super vi sed 
r el ease t o t he per son' s home except  f or  out i ngs t hat  ar e under  
t he di r ect  super vi s i on of  a depar t ment  of  cor r ect i ons escor t  and 
t hat  ar e f or  empl oyment  pur poses,  f or  r el i gi ous pur poses,  or  f or  
car i ng f or  t he per son' s basi c l i v i ng needs. " ) ;  see al so Wi s.  
Admi n.  Code DHS § 98. 07( 3) ;  Dept .  Heal t h Ser vi ces,  Condi t i onal  
Rel ease Rul es and Condi t i ons,  avai l abl e at  
www. dhs. wi sconsi n. gov/ f or ms1/ f 2/ f 25614. doc.    

The condi t i ons and moni t or i ng pl aced on a per son on 
super vi sed r el ease ar e much mor e st r i ngent  t han t he condi t i ons 
and moni t or i ng pl aced on someone who i s on ext ended super vi s i on 
af t er  ser vi ng a convi ct i on f or  a cr i mi nal  of f ense.  
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t o go about  hi s busi ness wi t h no const r ai nt s.   Ther e ar e no 

condi t i ons or  moni t or i ng because he i s no l onger  i n t he car e,  

cust ody,  and cont r ol  of  t he DHSS.     

¶135 As set  f or t h above,  chapt er  980 was or i gi nal l y  f ound 

t o be const i t ut i onal  because i t  ser ved t he l egi t i mat e pur poses 

of  pr ot ect i on of  t he publ i c and t r eat ment  of  sexual l y v i ol ent  

per sons.   I  concl ude t hat  t he absur d r esul t  count enanced by t he 

maj or i t y under cut s bot h pur poses.   I t  f avor s t he r el ease of  

sexual l y v i ol ent  per sons i nt o t he communi t y wi t hout  cont r ol ,  and 

i t  di sf avor s t he t her apy f or  sexual l y v i ol ent  per sons t hat  can 

be best  achi eved i n t he communi t y.          

¶136 Accor di ngl y,  I  r espect f ul l y di ssent .    

¶137 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .  
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