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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s, 1 whi ch af f i r med t he 

j udgment  of  t he c i r cui t  cour t  of  Sheboygan Count y,  L.  Edwar d 

St engel ,  Judge.    

                                                 
1 Fi scher  v.  St ef f en,  2010 WI  App 68,  325 Wi s.  2d 382,  783 

N. W. 2d 889.  
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¶2 Thi s r evi ew ar i ses f r om an aut omobi l e acci dent .   Roger  

H.  Fi scher ,  Sr .  and Sandr a J.  Fi scher ,  t he i nj ur ed pl ai nt i f f s,  

seek $10, 000 f r om Pamel a A.  St ef f en,  t he dr i ver  def endant ;  t he 

def endant ' s i nsur er  i s Wi l son Mut ual  I nsur ance Co.   The $10, 000 

i s t he amount  r ecei ved by t he pl ai nt i f f s f r om t he pl ai nt i f f s '  

i nsur er ,  Amer i can Fami l y I nsur ance Company,  f or  medi cal  

expenses.   The pol i cy maxi mum f or  no- f aul t  medi cal  expenses was 

$10, 000.    

¶3 The j ur y f ound t he def endant  100% l i abl e f or  t he 

pl ai nt i f f s '  i nj ur i es.   The j ur y  awar ded t he pl ai nt i f f s $21, 000 

f or  pai n and suf f er i ng and l oss of  consor t i um f r om t he 

def endant .   The par t i es st i pul at ed t hat  $12, 157. 14 was t he 

r easonabl e val ue of  past  medi cal  expenses;  t he c i r cui t  cour t  

ent er ed t hi s amount  i n t he j ur y ver di ct .   

¶4 The pl ai nt i f f s moved f or  j udgment  on t he ver di ct ,  and 

t he def endant  f i l ed a mot i on f or  par t i al  j udgment ,  aski ng t he 

ci r cui t  cour t  t o r educe t he awar d f or  medi cal  expenses f r om 

$12, 157. 14 t o $2, 157. 14 because t he pl ai nt i f f s had al r eady 

r ecover ed $10, 000 of  t he medi cal  expenses f r om t hei r  i nsur er ,  

Amer i can Fami l y.   Amer i can Fami l y di d not  r ecover  i t s 

subr ogat i on c l ai m f or  $10, 000 agai nst  t he def endant  or  her  

i nsur er  because pr i or  t o t he pl ai nt i f f s '  l awsui t  an ar bi t r at i on 

panel  f ound t hat  t he def endant  was not  negl i gent  and need not  

pay Amer i can Fami l y.   The ci r cui t  cour t  gr ant ed t he def endant ' s 

mot i on,  r ul i ng t hat  t he pl ai nt i f f s wer e not  ent i t l ed t o t he 

di sput ed $10, 000 f r om t he def endant .      
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¶5 The di sput e bef or e t hi s cour t  f ocuses on whet her  t he 

c i r cui t  cour t  er r ed i n denyi ng t he pl ai nt i f f s a j udgment  of  

$10, 000 agai nst  t he def endant  when t he def endant  di d not  pay t he 

pl ai nt i f f s '  i nsur er  $10, 000,  a sum t hat  r epr esent s t he i nsur er ' s  

subr ogat i on c l ai m.      

¶6 Wi t h r egar d t o t he pl ai nt i f f s '  past  medi cal  expenses,  

t he f ol l owi ng ar e undi sput ed:  

•  The r easonabl e val ue of  pl ai nt i f f s '  past  medi cal  expenses 

was $12, 157. 14.   

•  The pl ai nt i f f s '  i nsur er  pai d t he pl ai nt i f f s $10, 000 ( t he 

maxi mum under  t he pol i cy)  f or  no- f aul t  medi cal  expenses.  

•  The pl ai nt i f f s '  i nsur er  acqui r ed a subr ogat i on c l ai m f or  

$10, 000 agai nst  t he t or t f easor  under  t he subr ogat i on 

pr ovi s i on i n t he aut omobi l e i nsur ance pol i cy.  

•  Pr i or  t o t r i al ,  t he pl ai nt i f f s '  and t he def endant ' s 

i nsur er s ar bi t r at ed t he pl ai nt i f f s '  i nsur er ' s subr ogat i on 

c l ai m.   The pl ai nt i f f s r ecei ved no not i ce of  t he 

ar bi t r at i on and di d not  par t i c i pat e i n t he ar bi t r at i on.  

•  The ar bi t r at i on panel  det er mi ned t hat  t he def endant  was not  

causal l y negl i gent  and t hat  t he pl ai nt i f f s '  i nsur er  had no 

subr ogat i on c l ai m agai nst  t he def endant .  

•  The j ur y det er mi ned t hat  t he def endant  was 100% causal l y 

negl i gent .  

•  Af t er  t r i al ,  t he def endant ,  upon or der  of  t he c i r cui t  

cour t ,  pai d t he pl ai nt i f f s $2, 157. 14 ( $12, 157. 14- $10, 000)  

as r ei mbur sement  f or  medi cal  expenses.  
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•  Nei t her  t he def endant  nor  her  i nsur er  r ei mbur sed t he 

pl ai nt i f f s '  i nsur er  or  t he pl ai nt i f f s $10, 000,  t he sum t he 

pl ai nt i f f s '  i nsur er  pai d t he pl ai nt i f f s as r ei mbur sement  

f or  medi cal  expenses.         

¶7 The pl ai nt i f f s ar gue t hat  t he def endant  has pai d 

$10, 000 l ess t han t he f ul l  damages t he def endant  caused.   The 

pl ai nt i f f s asser t  t hat  t he col l at er al  sour ce r ul e appl i es:   t he 

def endant  shoul d not  benef i t  f r om t he pl ai nt i f f s '  i nsur ance 

pol i cy.  The pl ai nt i f f s cont end t hat  Amer i can Fami l y ' s 

subr ogat i on c l ai m shoul d r ever t  t o t hem,  not  t he def endant ,  upon 

appl i cat i on of  t he col l at er al  sour ce r ul e.     

¶8 I n cont r ast ,  t he def endant ' s posi t i on i s t hat  t he 

pl ai nt i f f s shoul d not  obt ai n a doubl e r ecover y,  t hat  i s ,  t he 

pl ai nt i f f s shoul d not  r ecover  an addi t i onal  $10, 000 t o 

compensat e t hem f or  $10, 000 i n medi cal  expenses al r eady pai d t o 

t he pl ai nt i f f s by t hei r  i nsur er ,  Amer i can Fami l y.  

¶9 The ci r cui t  cour t  deni ed t he pl ai nt i f f s j udgment  f or  

t he $10, 000 i n quest i on,  r el y i ng on Paul son v.  Al l st at e I ns.  

Co. ,  2003 WI  99,  263 Wi s.  2d 520,  665 N. W. 2d 744.   Si mi l ar l y,  

t he cour t  of  appeal s,  r el y i ng on Paul son,  af f i r med t he ci r cui t  

cour t ' s  j udgment  t hat  t he pl ai nt i f f  cannot  r ecover  t he $10, 000 

i n quest i on f r om t he def endant .  

¶10 I n Paul son,  t he cour t  det er mi ned t hat  under  t he f act s 

of  t hat  case t he i nj ur ed par t y ' s r ecover y f r om t he t or t f easor  

was not  af f ect ed by t he subr ogat ed i nsur er ' s set t l ement  of  i t s  



No.  2009AP1669   

 

5 
 

subr ogat i on c l ai m wi t h t he t or t f easor  f or  70% of  t he f ul l  val ue. 2  

The i nj ur ed par t y coul d not  r ecover  t he subr ogat ed i nsur er ' s 

c l ai m f or  30%,  whi ch t he subr ogat ed i nsur er  di d not  r ecover  f r om 

t he t or t f easor . 3   

¶11 The Paul son cour t  eval uat ed t he i nt er act i on of  t he 

made whol e doct r i ne,  t he col l at er al  sour ce r ul e and subr ogat i on 

r ul es.    

¶12 The Paul son cour t  decl ar ed t hat  t he made whol e 

doct r i ne was not  appl i cabl e t o t he f act s of  t he case i nasmuch as 

no asser t i on was made t hat  t her e was an i nsuf f i c i ent  pool  of  

money t o pay damages. 4  " The spect er  of  an i nsur er  compet i ng wi t h 

t he i nsur ed f or  a l i mi t ed amount  of  f unds i s s i mpl y not  r ai sed 

by t he f act s of  t hi s case. " 5   

¶13 Wi t h r egar d t o t he col l at er al  sour ce r ul e and 

subr ogat i on,  t he Paul son cour t  concl uded t hat  subr ogat i on 

t r umped t he col l at er al  sour ce r ul e under  t he f act s of  t hat  case. 6  

To r each t hi s concl usi on,  t he cour t  bal anced t hr ee equi t abl e 

consi der at i ons at  pl ay i n t he case:  pl ac i ng t he f ul l  

r esponsi bi l i t y  of  t he l oss on t he t or t f easor ;  di scour agi ng 

                                                 
2 Paul son v.  Al l st at e I ns.  Co,  2003 WI  99,  ¶27,  263 Wi s.  2d 

520,  665 N. W. 2d 744.  

3 I d. ,  ¶¶27,  32.   

4 I d. ,  ¶¶27,  42.  

5 I d. ,  ¶27.  

6 I d. ,  ¶32.   
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doubl e r ecover y f or  t he i nj ur ed par t y;  and encour agi ng 

set t l ement  agr eement s bet ween par t i es. 7     

¶14 The Paul son cour t  decl ar ed t hat  t he set t l ement  

agr eement  r el at i ng t o t he subr ogat i on c l ai m di d not  r educe t he 

r ecover y of  t he i nj ur ed par t y. 8   

¶15 The Paul son cour t  r est ed i t s concl usi on on t he 

f ol l owi ng:   

•  The i nj ur ed par t y ' s i nsur er  was not  compet i ng wi t h t he 

i nj ur ed par t y f or  t he same f unds. 9  

•  Set t l ement  agr eement s ar e f avor ed.   " Ref usi ng t o r ecogni ze 

t he [ set t l ement  agr eement ]  woul d i nf or m i nsur er s t hat  t her e 

i s no poi nt  t o set t l ement  negot i at i ons,  because i f  t he 

subr ogat ed i nsur er  agr ees t o t ake l ess t han t he f ace val ue 

of  i t s  c l ai m,  t he pl ai nt i f f s wi l l  s i mpl y get  t he r est  f r om 

t he t or t f easor ' s i nsur er . " 10   

•  Al l owi ng t he i nj ur ed par t y ( who has al r eady been f ul l y 

compensat ed f or  t he l oss)  t o r ecover  t he subr ogat ed cl ai m 

woul d al l ow doubl e r ecover y and di scour age set t l ement  

negot i at i ons. 11    

¶16 The Paul son cour t  concl uded:  " Wher e t he pl ai nt i f f  has 

r ecover ed t he r easonabl e val ue of  hi s or  her  expenses and makes 

                                                 
7 I d. ,  ¶34.  

8 I d. ,  ¶42.  

9 I d.  

10 I d.  

11 I d. ,  ¶43.  
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no al l egat i on t hat  t he agr eement  [ set t l i ng t he subr ogat i on 

c l ai m]  pr event s such r ecover y,  t her e i s no r eason t o awar d t he 

pl ai nt i f f  t he di f f er ence. " 12    

¶17 The hol di ng i n Paul son was car ef ul l y l i mi t ed t o t he 

f act s of  t hat  case.   " [ W] e f i nd t hat ,  under  t he l i mi t ed 

c i r cumst ances pr esent ed by t hi s case,  Paul son i s not  ent i t l ed t o 

t he 30 per cent  di f f er ence bet ween t he amount  Mi dwest  pai d f or  

Paul son' s car  r epai r s and t he amount  i t  ul t i mat el y set t l ed f or  

i n i t s agr eement  wi t h Al l st at e. " 13  

¶18 Af t er  compar i ng Paul son and t he i nst ant  case,  we 

concl ude t hat  i n al l  s i gni f i cant  r espect s t he pr esent  case i s 

i ndi st i ngui shabl e f r om Paul son and t hat  t her ef or e t he pr esent  

case i s gover ned by Paul son.   Accor di ngl y,  we concl ude t hat  t he 

col l at er al  sour ce r ul e does not ,  under  t he f act s of  t he pr esent  

case,  ent i t l e t he pl ai nt i f f s t o r ecover  $10, 000,  t he val ue of  

t hei r  i nsur er ' s subr ogat i on c l ai m.   For  t he r easons set  f or t h,  

we af f i r m t he deci s i on of  t he cour t  of  appeal s.     

I  

¶19 The under l y i ng f act s ar e undi sput ed,  and we shal l  set  

t hem f or t h i n gr eat er  det ai l  at  t hi s poi nt .   As we have st at ed,  

t hi s case st ems f r om a car  acci dent .   The acci dent  occur r ed when 

t he def endant  had an epi l ept i c sei zur e.   

                                                 
12 I d.  

13 Paul son,  263 Wi s.  2d 520,  ¶45.   See al so i d. ,  ¶46 
( Br adl ey,  J. ,  concur r i ng)  ( " I  wr i t e separ at el y t o under scor e 
what  t he maj or i t y r epeat edl y not es:  t he hol di ng of  t hi s case i s 
l i mi t ed t o t he f act s of  t hi s case. " ) .  
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¶20 Amer i can Fami l y I nsur ance Company,  t he pl ai nt i f f s '  

i nsur er ,  pai d t he pl ai nt i f f s $10, 000 f or  medi cal  expenses under  

t he pl ai nt i f f s '  aut o i nsur ance pol i cy wi t h Amer i can Fami l y.   

Thus,  Amer i can Fami l y acqui r ed a $10, 000 subr ogat i on c l ai m i n 

t he pl ai nt i f f s '  r ecover y f r om t he def endant .    

¶21 Pr i or  t o t he commencement  of  t he pl ai nt i f f s '  per sonal  

i nj ur y act i on agai nst  t he def endant ,  Amer i can Fami l y ent er ed 

i nt o ar bi t r at i on wi t h t he def endant ' s i nsur er  i n an at t empt  t o 

col l ect  i t s  $10, 000 subr ogat i on c l ai m.   Amer i can Fami l y l ost  at  

ar bi t r at i on.   The ar bi t r at i on panel  det er mi ned t hat  t he 

def endant ' s sei zur e was sudden and unexpect ed and t her ef or e t he 

def endant  was not  causal l y negl i gent .   As a r esul t  of  t he 

bi ndi ng ar bi t r at i on,  Amer i can Fami l y coul d not  r ecover  i t s 

subr ogat i on c l ai m agai nst  t he def endant .  

¶22 The pl ai nt i f f s sued t he def endant  ( and her  i nsur er )  

f or  damages,  i ncl udi ng medi cal  expenses,  caused by t he 

def endant ' s negl i gence.   The pl ai nt i f f s cor r ect l y j oi ned t hei r  

i nsur er ,  Amer i can Fami l y,  as a par t y under  Wi s.  St at .  

§ 803. 03( 2)  ( 2009- 10) 14 i nasmuch as Amer i can Fami l y had a 

subr ogat i on c l ai m i n t he pl ai nt i f f s '  r ecover y f r om t he 

                                                 
14 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009-

10 ver si on unl ess ot her wi se not ed.  

Wi sconsi n St at .  § 803. 03( 2)  " i s i nt ended t o f ost er  economy 
of  j udi c i al  ef f or t  by r equi r i ng t hat  al l  ' par t s '  of  a s i ngl e 
cause of  act i on whet her  ar i s i ng by subr ogat i on,  der i vat i on,  or  
assi gnment ,  be br ought  bef or e t he cour t  i n one act i on. "   
Judi c i al  Counci l  Commi t t ee' s Not e,  1974,  Wi s.  St at .  § 803. 03.  
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def endant .   Amer i can Fami l y f i l ed an answer  and a cr oss-

compl ai nt  asser t i ng i t s subr ogat i on c l ai m.    

¶23 The def endant  not i f i ed Amer i can Fami l y t hat  Amer i can 

Fami l y had di vest ed i t s subr ogat i on c l ai m as a r esul t  of  t he 

ar bi t r at i on pr oceedi ngs.   Amer i can Fami l y agr eed.   Amer i can 

Fami l y and t he def endant  st i pul at ed t o di smi ssi ng Amer i can 

Fami l y and t he ci r cui t  cour t  di smi ssed Amer i can Fami l y ' s  

subr ogat i on c l ai m.  The pl ai nt i f f s wer e not  a par t y t o t hi s 

st i pul at i on di smi ssi ng Amer i can Fami l y ' s subr ogat i on c l ai m.  

¶24 The pl ai nt i f f s pr oceeded t o t r i al .   A j ur y det er mi ned 

t hat  t he def endant  was 100% causal l y negl i gent .   The j ur y 

awar ded t he pl ai nt i f f s $21, 000 f or  pai n and suf f er i ng and f or  

l oss of  consor t i um,  and $12, 157. 14,  t he val ue of  past  medi cal  

expenses t o whi ch t he par t i es st i pul at ed.  

¶25 Not wi t hst andi ng t he ver di ct ,  t he def endant  f i l ed a 

mot i on f or  a par t i al  j udgment  aski ng t he cour t  t o r educe t he 

awar d f or  past  medi cal  expenses by $10, 000.   Thi s $10, 000 was 

t he amount  t hat  Amer i can Fami l y had pr evi ousl y pai d t he 

pl ai nt i f f s f or  t hei r  medi cal  expenses;  i t  was t he amount  of  

Amer i can Fami l y ' s subr ogat i on c l ai m;  and i t  was t he amount  t hat  

had been t he subj ect  of  ar bi t r at i on bet ween Amer i can Fami l y and 

t he def endant .    

¶26 I n r esponse t o t he def endant ' s mot i on f or  a par t i al  

j udgment ,  t he c i r cui t  cour t  r educed t he j udgment  f or  past  

medi cal  expenses by t he $10, 000 t hat  Amer i can Fami l y pr evi ousl y 

had pai d t o t he pl ai nt i f f s.    
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¶27 Rel yi ng on Paul son v.  Al l st at e I ns.  Co,  2003 WI  99,  

263 Wi s.  2d 520,  665 N. W. 2d 744,  t he c i r cui t  cour t  r ul ed t hat  

t he col l at er al  sour ce r ul e was not  appl i cabl e.   Al so r el y i ng 

upon t he r easoni ng i n Paul son,  t he cour t  of  appeal s af f i r med t he 

j udgment  of  t he c i r cui t  cour t . 15   

I I  

¶28 The pr esent  case i nvol ves t he i nt er act i on of  t hr ee 

r ul es of  l aw:  t he col l at er al  sour ce r ul e,  r ul es of  subr ogat i on,  

and t he made whol e doct r i ne.   The appl i cat i on of  each of  t hese 

r ul es t o undi sput ed f act s i s a quest i on of  l aw t hat  t hi s cour t  

det er mi nes i ndependent l y of  t he c i r cui t  cour t  and cour t  of  

appeal s but  benef i t i ng f r om t hei r  anal yses. 16      

I I I  

¶29 The t hr ee r ul es,  t he col l at er al  sour ce r ul e,  r ul es of  

subr ogat i on,  and t he made whol e doct r i ne,  have been di scussed i n 

numer ous cases.   We begi n by br i ef l y summar i z i ng each r ul e.   

¶30 I n gener al ,  t he col l at er al  sour ce r ul e pr ovi des t hat  a 

t or t f easor ' s l i abi l i t y  t o an i nj ur ed per son i s not  r educed 

because t he i nj ur ed per son r ecei ves f unds f r om ot her  sour ces. 17  

The col l at er al  sour ce r ul e pr event s payment s made by t he i nj ur ed 

                                                 
15 Fi scher  v.  St ef f en,  2010 WI  App 68,  325 Wi s.  2d 382,  783 

N. W. 2d 889.  

16 See,  e. g. ,  Paul son,  263 Wi s.  2d 520,  ¶19 ( subr ogat i on and 
col l at er al  sour ce r ul e) ;  Ruckel  v.  Gassner ,  2002 WI  67,  ¶13,  253 
Wi s.  2d 280,  646 N. W. 2d 11 ( made whol e doct r i ne) .  

17 See,  e. g. ,  Kof f man v.  Lei cht f uss,  2001 WI  111,  ¶29,  246 
Wi s.  2d 31,  630 N. W. 2d 201;  El l swor t h v.  Schel br ock,  2000 WI  63,  
¶7,  235 Wi s.  2d 678,  611 N. W. 2d 764.  
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par t y,  such as pr emi ums pai d f or  an i nsur ance pol i cy,  f r om 

i nur i ng t o t he benef i t  of  t he t or t f easor . 18  The col l at er al  

sour ce r ul e i s gr ounded i n t wo pol i c i es:   ( 1)  t o det er  negl i gent  

conduct  by pl aci ng t he f ul l  cost  of  t he wr ongf ul  conduct  on t he 

t or t f easor , 19 and ( 2)  t o al l ow t he i nj ur ed par t y,  not  t he 

t or t f easor ,  t o benef i t  f r om a wi ndf al l  t hat  may ar i se as a 

consequence of  an out si de payment . 20 

¶31 The r ul es of  subr ogat i on pr ovi de f or  t he subst i t ut i on 

of  one par t y,  t he subr ogee,  f or  anot her ,  t he subr ogor .   I n t he 

i nsur ance cont ext ,  subr ogat i on i s a der i vat i ve r i ght  t hat  

per mi t s an i nsur er  t o st ep i nt o t he shoes of  t he i nsur ed and t o 

pur sue r ecover y f r om t he t or t f easor  t o t he ext ent  of  t he 

i nsur er ' s payment s t o t he subr ogor  ( t he i nsur ed) . 21   Subr ogat i on 

ensur es t hat  t he l oss i s ul t i mat el y pl aced upon t he t or t f easor  

and pr event s t he subr ogor  ( t he i nj ur ed par t y)  f r om bei ng 

unj ust l y enr i ched t hr ough doubl e r ecover y. 22      

¶32 The made whol e doct r i ne pr event s compet i t i on bet ween 

t he i nj ur ed par t y and t he subr ogat ed par t y ( t he i nsur er )  when 

                                                 
18 Kof f man,  246 Wi s.  2d 31,  ¶40.  

19 El l swor t h,  235 Wi s.  2d 678,  ¶7.  

20 Kof f man,  246 Wi s.  2d 31,  ¶29.  

21 Mul l er  v.  Soci et y I ns. ,  2008 WI  50,  ¶¶22- 25,  309 
Wi s.  2d 410,  750 N. W. 2d 1;  Paul son,  263 Wi s.  2d 520,  ¶29;  
Kof f man,  246 Wi s.  2d 31,  ¶33;  Wi l mot  v.  Raci ne Count y,  136 
Wi s.  2d 57,  63,  400 N. W. 2d 917 ( 1987) .  

22 See,  e. g. ,  Mul l er ,  309 Wi s.  2d 410,  ¶¶23- 24;  Ruckel ,  253 
Wi s.  2d 280,  ¶¶14- 15;  Kof f man,  246 Wi s.  2d 31,  ¶¶33,  40.  
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t he i nj ur ed par t y ' s damages exceed a l i mi t ed pool  of  f unds f r om 

whi ch r ecover y may be had.   Under  t he made whol e doct r i ne,  t he 

i nj ur ed par t y shoul d be t he f i r s t  t o t ap i nt o t he l i mi t ed pool  

of  f unds and r ecover  on any l oss.   When someone can not  be f ul l y 

pai d,  t he l oss shoul d be bor ne by t he subr ogee ( t he i nsur er ) . 23   

¶33 I n sum,  t he t hr ee r ul es or di nar i l y  wor k i n t andem.   

The col l at er al  sour ce r ul e pr event s t or t f easor s f r om bei ng 

r el i eved of  t hei r  obl i gat i ons by payment s t o an i nj ur ed par t y 

f r om an out si de sour ce.   The r ul es of  subr ogat i on l i kewi se 

ensur e t hat  t he l oss ul t i mat el y f al l s  on t he t or t f easor  and al so 

pr event  an i nj ur ed par t y f r om r ecei v i ng a doubl e r ecover y. 24  

Fi nal l y,  t he made whol e doct r i ne ensur es t hat  i n a s i t uat i on 

when t her e ar e not  suf f i c i ent  f unds t o make t he i nj ur ed par t y 

whol e,  t he i nj ur ed par t y has pr i or i t y over  t he subr ogee ( t he 

i nsur er )  i n r ecover i ng f r om t he l i mi t ed pool  of  f unds.  

¶34 These t hr ee r ul es ar e equi t abl e doct r i nes and 

or di nar i l y  wor k t oget her  t o f ur t her  t he goal s of  ensur i ng t hat  

i nj ur ed peopl e r ecover  f or  t hei r  l oss and t hat  t or t f easor s pay 

f or  t he damages t hey i nf l i c t .   These equi t abl e doct r i nes do not ,  

however ,  l end t hemsel ves t o t he appl i cat i on of  bl ack- l et t er  

r ul es. 25  The i nt er act i on and t he appl i cat i on of  t he col l at er al  
                                                 

23 Mul l er ,  309 Wi s.  2d 410,  ¶¶27- 47;  Gar r i t y v.  Rur al  Mut .  
I ns.  Co. ,  77 Wi s.  2d 537,  542,  253 N. W. 2d 512 ( 1977) ;  Ri mes v.  
St at e Far m Mut .  Aut o.  I ns.  Co. ,  106 Wi s.  2d 263,  275- 76,  316 
N. W. 2d 348 ( 1982) .  

24 Kof f man,  246 Wi s.  2d 31,  ¶40.  

25 Mul l er ,  309 Wi s.  2d 410,  ¶26;  Schul t e v.  Fr azi n,  176 
Wi s.  2d 622,  628,  500 N. W. 2d 305 ( 1993) .  
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sour ce r ul e,  r ul es of  subr ogat i on,  and t he made whol e doct r i ne 

ar e heavi l y i nf l uenced by t he f act s. 26  

¶35 Paul son,  t he case r el i ed upon by bot h t he c i r cui t  

cour t  and t he cour t  of  appeal s i n deci di ng t he pr esent  case,  

i nvol ved t he i nt er pl ay of  t hese t hr ee r ul es. 27  We t ur n t o 

Paul son t o det er mi ne whet her  Paul son and t he pr esent  case ar e 

s i gni f i cant l y s i mi l ar  and whet her  t he pr esent  case shoul d be 

gover ned by Paul son.  

I V 

¶36 Paul son si mi l ar l y ar ose out  of  a car  acci dent .   

Paul son suf f er ed per sonal  i nj ur y  and pr oper t y damage. 28  Paul son 

pr esent ed a c l ai m t o her  i nsur er  f or  t he cost  of  r epai r i ng her  

vehi c l e,  and her  i nsur er  pai d t he f ul l  cost  of  r epai r  ( l ess t he 

pol i cy ' s deduct i bl e) . 29   

¶37 Paul son,  al ong wi t h her  husband and daught er ,  f i l ed 

sui t  agai nst  t he t or t f easor ,  c l ai mi ng pr oper t y damage;  medi cal  

expenses;  l ost  wages;  pai n and suf f er i ng;  and l oss of  soci et y,  

compani onshi p,  ser vi ces,  and consor t i um. 30  Paul son appr opr i at el y 

j oi ned her  i nsur er  as a par t y based on i t s subr ogat i on c l ai m. 31   

                                                 
26 Paul son,  263 Wi s.  2d 520,  ¶17;  Mul l er ,  309 Wi s.  2d 410,  

¶26.   

27 Paul son,  263 Wi s.  2d 520,  ¶17.  

28 I d. ,  ¶4.  

29 I d.  

30 I d. ,  ¶5.  

31 I d.  
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¶38 Pr i or  t o t he f i l i ng of  t he sui t ,  however ,  Paul son' s 

i nsur er  negot i at ed a set t l ement  agr eement  wi t h t he t or t f easor ' s  

i nsur er  f or  i t s subr ogat i on c l ai m ar i s i ng f r om i t s payment  t o 

Paul son f or  pr oper t y damage. 32  Cal cul at i ng compar at i ve 

negl i gence,  Paul son' s i nsur er  accept ed a r educed payment  of  70% 

of  t he pr oper t y damage t o set t l e i t s subr ogat i on c l ai m. 33  On t he 

basi s of  t hi s set t l ement  agr eement ,  Paul son' s i nsur er  moved t o 

be di smi ssed f r om Paul son' s l awsui t  agai nst  t he t or t f easor ,  

t her eby gi v i ng up i t s subr ogat i on c l ai m.   The ci r cui t  cour t  

gr ant ed Paul son' s i nsur er ' s mot i on f or  di smi ssal . 34   

¶39 The t or t f easor  i n Paul son f ai l ed t o answer  t he 

compl ai nt  t i mel y,  and t he ci r cui t  cour t  ent er ed a def aul t  

j udgment  i n f avor  of  Paul son. 35  By t he t i me t he case was 

pr esent ed f or  r evi ew i n t hi s cour t ,  f ur t her  set t l ement s bet ween 

t he par t i es had occur r ed.   The onl y r emai ni ng i ssue bef or e t he 

supr eme cour t  was whet her  Paul son was ent i t l ed t o r ecover  

$2, 112. 73 f r om t he t or t f easor ,  t he 30% di f f er ence bet ween t he 

amount  Paul son' s  i nsur er  pai d Paul son ( $7, 542. 44)  and t he amount  

t he t or t f easor  pai d Paul son' s i nsur er  f or  t he subr ogat i on c l ai m 

( $4, 929. 71) . 36   

                                                 
32 I d. ,  ¶6.    

33 I d.  

34 I d. ,  ¶7.  

35 I d. ,  ¶8.  

36 I d. ,  ¶13.  
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¶40 The Paul son cour t  anal yzed t he i nt er pl ay of  t he 

col l at er al  sour ce r ul e,  t he r ul es of  subr ogat i on,  and t he made 

whol e doct r i ne i n l i ght  of  t he f act s of  t hat  case.   As we 

expl ai ned pr evi ousl y,  t he Paul son cour t  concl uded t hat  t he made 

whol e doct r i ne di d not  appl y;  t hat  Paul son' s i nsur er  set t l ed i t s 

subr ogat i on c l ai m f or  l ess t han t he f ul l  amount ;  t hat  t he 

col l at er al  sour ce r ul e was t r umped by subr ogat i on;  and t hat  

Paul son coul d not  r ecover  f r om t he def endant  t hat  par t  of  t he 

subr ogat i on c l ai m t hat  t he subr ogat ed i nsur er  di d not  r ecover . 37   

¶41 The Paul son cour t  concl uded:   " Wher e t he pl ai nt i f f  has 

r ecover ed t he r easonabl e val ue of  hi s or  her  expenses and makes 

no al l egat i on t hat  t he agr eement  pr event s such r ecover y,  t her e 

i s no r eason t o awar d t he pl ai nt i f f  t he di f f er ence. " 38  Awar di ng 

t he i nj ur ed par t y t he di f f er ence bet ween t he amount  i t s i nsur er  

pai d her  and t he amount  f or  whi ch t he i nsur er  set t l ed i t s 

subr ogat i on c l ai m woul d al l ow t he i nj ur ed par t y a doubl e 

r ecover y and woul d di scour age set t l ement  negot i at i ons. 39  The 

Paul son cour t  det er mi ned t hat  t he pol i cy under l y i ng t he 

col l at er al  sour ce r ul e——pl aci ng t he f ul l  r esponsi bi l i t y  of  t he 

l oss on t he t or t f easor ——was not  har med under  t he f act s of  t hat  

case.   Ther ef or e,  t he Paul son cour t  f avor ed a r esul t  t hat  

                                                 
37 I d. ,  ¶¶27,  32.  

38 I d. ,  ¶43.  

39 I d.  
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suppor t ed t he l ong- st andi ng pol i cy encour agi ng set t l ement  

bet ween t he par t i es and t he pol i cy di sf avor i ng doubl e r ecover y. 40   

¶42 The f act s and ci r cumst ances of  t he l i t i gat i on i n 

Paul son wer e compl ex,  but  t he ul t i mat e f act s bef or e t he Paul son 

cour t  i n det er mi ni ng t he amount  t he t or t f easor  owed Paul son by 

r eason of  t he i nsur er s '  negot i at ed set t l ement  appear  

st r ai ght f or war d and ar e compar abl e t o t he f act s of  t he pr esent  

case.    

¶43 I f  Paul son gover ns t he pr esent  case,  t he deci s i on of  

t he cour t  of  appeal s woul d be af f i r med.                     

V 

¶44 The pl ai nt i f f s al l ege t hat  s i gni f i cant  di f f er ences 

exi st  bet ween t he i nst ant  case and t he Paul son case.    

¶45 Fi r st ,  t he pl ai nt i f f s and t he ami cus,  Wi sconsi n 

Associ at i on f or  Just i ce,  asser t  t hat  t he pl ai nt i f f s '  per sonal  

i nj ur y c l ai m i n t he pr esent  case ( i n cont r ast  t o t he pr oper t y 

damage cl ai m i n Paul son)  was i ndi v i s i bl e and was t he pl ai nt i f f s '  

al one t o advance,  and t hat  Amer i can Fami l y had no r i ght  t o 

set t l e i t s subr ogat i on c l ai m unt i l  t he pl ai nt i f f s had r esol ved 

t hei r  c l ai ms.    

¶46 We agr ee wi t h t he pl ai nt i f f s t hat  t hi s cour t  has 

st at ed t hat  subr ogat i on does not  cr eat e a new cause of  act i on 

                                                 
40 I d. ,  ¶41.  
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separ at e f r om t he i nj ur ed par t y ' s cause of  act i on. 41  

Never t hel ess,  t hi s cour t  has acknowl edged t hat  al t hough t her e i s  

one i ndi v i s i bl e c l ai m,  subr ogat i on cr eat es an i nt er est  i n t he 

subr ogee ( t he i nsur er )  t hat  i s  not  whol l y i nt er t wi ned wi t h t hat  

of  t he i nsur ed.    

¶47 I n Lamber t  v.  Wr ensch,  135 Wi s.  2d 105,  107,  399 

N. W. 2d 369 ( 1987) ,  f or  exampl e,  t he i nsur er  pai d t he i nj ur ed 

par t y ' s medi cal  expenses,  but  t he i nsur er  was bar r ed by 

oper at i on of  t he st at ut e of  l i mi t at i ons f r om pur sui ng i t s 

subr ogat i on c l ai m ar i s i ng f r om t hose payment s. 42  The i nj ur ed 

par t y,  however ,  was st i l l  abl e t o mai nt ai n i t s act i on agai nst  

t he t or t f easor  f or  damages,  al t hough r educed by t he amount  

pr evi ousl y r ecei ved f or  medi cal  expenses. 43  Lamber t  has been 

i nt er pr et ed as hol di ng t hat  " wher e t he i nsur er  i s bar r ed f r om 

pur sui ng a c l ai m [ of  subr ogat i on] ,  t he t or t f easor  i s ent i t l ed t o 

a r educt i on i n j udgment  f or  t he amount  of  t hat  c l ai m. " 44 

                                                 
41 Wi l mot ,  136 Wi s.  2d at  63;  Mul l er  v.  Soci et y I ns. ,  2008 

WI  50,  ¶53,  309 Wi s.  2d 410,  750 N. W. 2d 1 ( " [ A] n i nsur er  whose 
pol i cy wi t h an i nsur ed i ncl udes a r i ght  t o subr ogat i on possesses 
an i ndependent  ' cause of  act i on agai nst  t he t or t f easor  and t he 
t or t f easor ' s i nsur er  f or  i t s subr ogat ed i nt er est . '   The 
i nt er est s of  t he i nsur er  and i nsur ed exi st  as ' each owni ng 
separ at el y a par t  of  t he c l ai m agai nst  t he t or t f easor ' "  
( c i t at i ons omi t t ed) . ) .  

42 Lamber t  v.  Wr ensch,  135 Wi s.  2d 105,  107,  399 N. W. 2d 369 
( 1987)  

43 I d.  at  118- 20.  

44 Voge v.  Ander son,  181 Wi s.  2d 726,  732,  512 N. W. 2d 749 
( 1994) ,  quot ed wi t h appr oval  i n Kof f man,  246 Wi s.  2d 31,  ¶39.  
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¶48 I n t he pr esent  case,  t he i nsur er ,  Amer i can Fami l y,  i s  

bar r ed by bi ndi ng ar bi t r at i on f r om pur sui ng i t s subr ogat i on 

c l ai m.   I f  Lamber t  i s  appl i ed,  t he def endant  i s ent i t l ed t o a 

r educt i on i n j udgment  f or  t he amount  of  t he i nsur er ' s 

subr ogat i on c l ai m.   

¶49 Thus,  we ar e not  per suaded t hat  char act er i z i ng t he 

pl ai nt i f f s '  per sonal  i nj ur y c l ai m as i ndi v i s i bl e and 

char act er i z i ng t he subr ogat i on c l ai m as i nsepar abl e f r om t he 

pl ai nt i f f s '  el ement s of  l oss di st i ngui sh t he pr esent  case f r om 

Paul son or  j ust i f y a di f f er ent  r esul t .  

¶50 Second,  r el y i ng on t he made whol e doct r i ne and t he 

concept  t hat  per sonal  i nj ur y c l ai ms ar e i ndi v i s i bl e,  t he 

pl ai nt i f f s cont end t hat  a subr ogat ed i nsur er  cannot  set t l e i t s  

subr ogat i on c l ai m unt i l  t he pl ai nt i f f s ar e made whol e.   The 

pl ai nt i f f s asser t  t hat  t he cour t  of  appeal s al l owed Amer i can 

Fami l y t o st ep ahead of  t he pl ai nt i f f s '  c l ai ms.    

¶51 Thi s ar gument  al so f ai l s  t o j ust i f y a di f f er ent  r esul t  

t han t hat  r eached i n Paul son.   Nowher e do t he pl ai nt i f f s show 

t hat  t hey wer e not  made whol e.   I n t he pr esent  case,  t he 

pl ai nt i f f s st i pul at ed t o t he r easonabl e val ue of  t he medi cal  

ser vi ces.   I t  i s  c l ear  f r om t he r ecor d t hat  t he def endant ' s 

i nsur ance pol i cy was mor e t han suf f i c i ent  t o cover  al l  of  t he 

damages suf f er ed by t he pl ai nt i f f s.   The made whol e doct r i ne i s 
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t her ef or e not  appl i cabl e i n t he pr esent  case,  j ust  as t he made 

whol e doct r i ne was not  appl i cabl e i n Paul son. 45          

¶52 Thi r d,  t he pl ai nt i f f s suggest  t hat  t he pr esent  case 

and Paul son di f f er  because her e t he t wo i nsur er s set t l ed t he 

subr ogat i on c l ai m by ent er i ng i nt o bi ndi ng ar bi t r at i on,  whi l e i n 

Paul son t he i nsur er s set t l ed t he subr ogat i on c l ai m by 

negot i at i on.   Set t l ement  t hr ough negot i at i on ver sus set t l ement  

t hr ough ar bi t r at i on i s a di st i nct i on wi t hout  a di f f er ence f or  

pur poses of  appl y i ng t he t eachi ngs of  Paul son.         

¶53 Four t h,  t he pl ai nt i f f s at t empt  t o di st i ngui sh Paul son 

and t he i nst ant  case because her e Amer i can Fami l y r ecei ved 

not hi ng f or  i t s subr ogat ed cl ai m,  whi l e i n Paul son,  t he 

subr ogat ed i nsur er  set t l ed f or  70% of  t he val ue of  i t s  

subr ogat i on c l ai m.    

¶54 I n Paul son,  t he i nsur er s agr eed t hat  t he i nj ur ed par t y 

was cont r i but or i l y  negl i gent .   The Paul son cour t  concl uded t hat  

" [ i ] n t he cont ext  of  cont r i but or y negl i gence,  t he t or t f easor  has 

pai d t he f ul l  amount  of  t he damage caused and t he pl ai nt i f f ,  by 

f ul l y  r ecover i ng f or  t he r epai r  cost s,  has r ecei ved what ever  

' wi ndf al l '  i s  cr eat ed by t he set t l ement . " 46 

¶55 I n t he pr esent  case,  t he ar bi t r at i on panel  f ound ( and 

t he i nsur er s agr eed)  t hat  t he def endant  was not  causal l y  

                                                 
45 The made whol e doct r i ne was not  appl i cabl e i n Paul son.   

Paul son made no asser t i on t hat  t her e was an i nsuf f i c i ent  pool  of  
money.   The compet i t i on bet ween t he i nsur ed and i nsur er  f or  a 
l i mi t ed amount  of  f unds was not  r ai sed by t he f act s.   Paul son,  
263 Wi s.  2d 520,  ¶27.  

46 Paul son,  263 Wi s.  2d 520,  ¶44.  
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negl i gent ,  and i n t he cont ext  of  t hat  f i ndi ng t he t or t f easor  di d 

not  have t o pay t he subr ogat ed i nsur er  anyt hi ng.   Never t hel ess,  

a j ur y f ound t he def endant  100% causal l y negl i gent .   The 

pl ai nt i f f s i n t he i nst ant  case f ul l y r ecover ed t hei r  medi cal  

expenses t hr ough payment  by t hei r  i nsur er  ( $10, 000)  and payment  

by t he def endant  ( $2, 517. 14) .         

¶56 Not hi ng i n Paul son l eads t o t he concl usi on t hat  t he 

r esul t  i n Paul son depends on t he per cent age t he subr ogat ed 

i nsur er  r ecover s or  f ai l s  t o r ecover  f or  i t s  subr ogat i on c l ai m.  

¶57 Fi f t h and f i nal l y,  t he pl ai nt i f f s ar gue t hat  i n t he 

i nst ant  case t hey di d not  agr ee t o Amer i can Fami l y ' s di smi ssal  

f r om t he act i on,  wher eas i n Paul son t he i nj ur ed par t y agr eed t o 

al l ow i t s i nsur er  t o be di smi ssed f r om t he l awsui t .   The 

pl ai nt i f f s seem t o be ar gui ng t hat  Amer i can Fami l y has wai ved 

i t s subr ogat i on c l ai m and t hat  under  t he col l at er al  sour ce r ul e 

a wi ndf al l  cr eat ed by a wai ved subr ogat i on c l ai m shoul d i nur e t o 

t he pl ai nt i f f s,  not  t o t he def endant . 47   

¶58 Rel yi ng on Radl of f  v.  Gener al  Casual t y Co. ,  147 

Wi s.  2d 14,  432 N. W. 2d 597 ( Ct .  App.  1988) ,  t he pl ai nt i f f s 

asser t  t hat  Amer i can Fami l y l ost  i t s  subr ogat i on c l ai m when i t  

agr eed t o be di smi ssed f r om t he case wi t h pr ej udi ce.   We 

di sagr ee wi t h t he pl ai nt i f f s '  r eadi ng of  Radl of f ,  and concl ude 

t hat  Radl of f  i s  i napposi t e.      

                                                 
47 I f  a subr ogee wai ves a subr ogat i on c l ai m t he col l at er al  

sour ce r ul e appl i es t o al l ow t he i nj ur ed par t y t o r ecover  and 
get  a wi ndf al l .   See Voge,  181 Wi s.  2d at  728,  730- 33.  
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¶59 I n Radl of f ,  t he subr ogat ed i nsur er  ( who was a par t y t o 

t he l awsui t )  pl ayed no r ol e i n t he l awsui t  and exer ci sed no 

opt i on under  Wi s.  St at .  § 803. 03( 2) . 48  The Radl of f  cour t  hel d 

t hat  t he i nsur er  l ost  i t s  subr ogat i on c l ai m.  

¶60 Unl i ke t he subr ogat ed i nsur er  i n Radl of f ,  Amer i can 

Fami l y assi duousl y pur sued i t s subr ogat i on c l ai m.      

¶61 Amer i can Fami l y ar bi t r at ed i t s subr ogat i on c l ai m.   

Fur t her mor e,  when t he pl ai nt i f f s  j oi ned Amer i can Fami l y i n t he 

l awsui t  pur suant  t o Wi s.  St at .  § 803. 03( 2) ,  Amer i can Fami l y 

f i l ed an answer  and cr oss- compl ai nt  i n t he pl ai nt i f f s '  l awsui t  

asser t i ng i t s subr ogat i on c l ai m.   Onl y af t er  t hese act i ve 

asser t i ons di d Amer i can Fami l y seek di smi ssal  of  i t s  subr ogat ed 

cl ai m. 49  At  ever y st ep,  Amer i can Fami l y pr essed i t s subr ogat i on 

                                                 
48 Once j oi ned,  a subr ogat ed par t y has t he f ol l owi ng opt i ons 

under  Wi s.  St at .  § 803. 03( 2) :   

a.  Par t i c i pat e i n t he l i t i gat i on.  

b.  Agr ee t o have hi s or  her  i nt er est  r epr esent ed by 
t he par t y who caused t he j oi nder .  

c.  Move f or  di smi ssal  wi t h or  wi t hout  pr ej udi ce.  

49 See,  e. g. ,  Ryan v.  Si gmund,  191 Wi s.  2d 178,  182- 83,  528 
N. W. 2d 43 ( Ct .  App.  1995)  ( det er mi ni ng Radl of f  was i napposi t e,  
when t he subr ogat ed i nsur er  f i l ed an answer ,  count er cl ai m,  and 
cr oss- cl ai m asser t i ng i t s subr ogat i on i nt er est ,  but  l at er  sought  
and obt ai ned t he cour t ' s  per mi ssi on t o be excused f r om f ur t her  
par t i c i pat i on i n t he l i t i gat i on) .  
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c l ai m.   Ther ef or e,  Amer i can Fami l y ' s conduct  i s i nconsi st ent  

wi t h t he concept  of  wai ver . 50       

¶62 Amer i can Fami l y ' s s i t uat i on i s anal ogous t o t hat  of  

t he subr ogat ed i nsur er s i n Paul son and Lamber t .   I n Paul son,  t he 

subr ogat ed i nsur er  moved t o be di smi ssed f r om t he case because 

t he set t l ement  of  i t s  subr ogat i on c l ai m wi t h t he t or t f easor ' s 

i nsur er  bar r ed t he subr ogat i on c l ai m. 51  I n Lamber t ,  t he 

subr ogat ed i nsur er  was bar r ed f r om advanci ng i t s subr ogat i on 

c l ai m by t he st at ut e of  l i mi t at i ons. 52  I n bot h Paul son and 

Lamber t  t he i nsur er s '  subr ogat i on c l ai ms wer e not  v i ewed as 

l ost ;  t he i nsur er ' s subr ogat i on c l ai ms di d not  i nur e t o t he 

i nj ur ed par t y.  

¶63 The di st i nct i on t he pl ai nt i f f s t r y t o dr aw i s t hat  t he 

di smi ssal  her e,  unl i ke t he di smi ssal s i n Paul son and Lamber t ,  

was not  done wi t h t he agr eement  of ,  or  upon t he mot i on of ,  t he 

i nj ur ed par t y.   Fur t her ,  t he pl ai nt i f f s at t empt  t o por t r ay t he 

ar bi t r at i on as " secr et "  i n t hat  t he pl ai nt i f f s wer e not  gi ven 

not i ce and di d not  have t he oppor t uni t y t o par t i c i pat e.   We 

concl ude t hat  t hi s di st i nct i on does not  suppor t  a di f f er ent  

r esul t .   Amer i can Fami l y ' s set t l ement  and di smi ssal  ( whet her  

wi t h or  wi t hout  t he pl ai nt i f f s '  par t i c i pat i on or  agr eement )  does 

                                                 
50 Ryan,  191 Wi s.  2d at  183 ( " [ The subr ogee' s]  r equest  not  

t o par t i c i pat e i n t he t r i al  under  t hese ci r cumst ances di d 
not hi ng t o i mpai r  t he ef f i c i ent  and or der l y di sposi t i on of  t he 
case" ) .  

51 Paul son,  263 Wi s.  2d 520,  ¶32.  

52 Lamber t ,  135 Wi s.  2d at  107.  
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not  af f ect  t he pl ai nt i f f s '  abi l i t y  t o r ecover  t he r easonabl e 

val ue of  medi cal  ser vi ces.   The i mpor t ant  f act or  i n t he pr esent  

case,  as i n Paul son and Lamber t ,  i s  t hat  t he subr ogat ed i nsur er  

may separ at el y pur sue i t s subr ogat i on c l ai m t hr ough a set t l ement  

agr eement  wi t hout  af f ect i ng t he i nj ur ed par t y ' s abi l i t y  t o 

r ecover  f or  t he i nj ur y.    

¶64 We f ur t her  suppor t  our  concl usi on by exami ni ng Voge v.  

Ander son,  181 Wi s.  2d 726,  512 N. W. 2d 749 ( 1994) .   Voge 

pr esent ed t wo i ssues and t he cour t  r ender ed t wo r ul i ngs—- one 

r el at i ng t o UI M payment s and t he ot her  r el at i ng t o medi cal  

benef i t s payment s.   Our  concl usi on i n t he pr esent  case i s 

suppor t ed by bot h r ul i ngs i n Voge.   The second r ul i ng i s 

di r ect l y on poi nt .  

¶65 Wi t h r egar d t o t he UI M r ul i ng i n t he Voge case:   I n 

Voge,  Amer i can Fami l y pai d i t s  i nsur ed,  t he i nj ur ed par t y,  

$150, 000 UI M benef i t s af t er  a j ur y ver di ct .   I t  al so ent er ed 

i nt o a st i pul at i on wi t h i t s i nsur ed,  t he i nj ur ed par t y,  st at i ng 

t hat  Amer i can Fami l y " wai ved any and al l  subr ogat i on r i ght s 

whi ch i t  may have had t o seek r ei mbur sement "  f r om t he t or t f easor  

or  t he t or t f easor ' s i nsur ance company. 53   

¶66 The t or t f easor  and t he t or t f easor ' s i nsur ance company 

asser t ed t hat  t hey wer e ent i t l ed t o a r educt i on i n j udgment  i n 

t he amount  of  $150, 000 f or  t he UI M benef i t s pai d by Amer i can 

Fami l y.   The cour t  hel d agai nst  t he t or t f easor ' s i nsur ance 

                                                 
53 The j ur y f ound t he i nj ur ed par t y 15% cont r i but or i l y  

negl i gent .   Voge,  181 Wi s.  2d at  729.  
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company on t he gr ound t hat  Amer i can Fami l y had wai ved i t s r i ght  

t o subr ogat i on and t hus t he col l at er al  sour ce r ul e appl i ed. 54  

The cour t  r easoned t hat  Amer i can Fami l y " expl i c i t l y  wai ved i t s  

r i ght s t o subr ogat i on and t hus never  possessed t he r i ght  t o 

r ecover  t he UI M benef i t s;  t he c l ai m t o r ecover  such damages 

r emai ned at  al l  t i mes wi t h [ t he i nj ur ed par t y] . " 55  Thus,  t he 

col l at er al  sour ce r ul e,  not  subr ogat i on,  gover ned t he UI M 

payment s. 56  The i nsur ed got  t he wi ndf al l  cr eat ed by Amer i can 

Fami l y ' s wai ver  of  i t s  subr ogat i on r i ght s,  not  t he t or t f easor .     

¶67 I n cont r ast  t o Voge,  i n t he pr esent  case,  as i n 

Paul son,  t he subr ogat ed i nsur ance company di d not  expl i c i t l y 

wai ve i t s subr ogat i on r i ght s.   Accor di ngl y,  t he UI M r ul i ng i n 

Voge suppor t s our  concl usi on i n t he pr esent  case.     

¶68 Wi t h r egar d t o t he medi cal  benef i t s r ul i ng i n t he Voge 

case:   Pr i or  t o commencement  of  t he Voge l awsui t ,  Amer i can 

Fami l y pai d i t s i nsur ed no- f aul t  medi cal  payment s i n t he amount  

of  $5, 895. 75 under  t he aut omobi l e i nsur ance pol i cy ( i n cont r ast  

wi t h t he UI M por t i on of  t he pol i cy) .   Amer i can Fami l y di d not  

wai ve i t s r i ght s t o subr ogat i on f or  t hat  amount . 57     

¶69 Al so,  bef or e commencement  of  t he i nj ur ed par t y ' s 

l awsui t ,  Amer i can Fami l y pur sued and set t l ed i t s subr ogat i on 

c l ai m ar i s i ng f r om t he medi cal  payment s t hr ough ar bi t r at i on wi t h 

                                                 
54 I d.  at  732.  

55 I d.  

56 I d.  at  732- 33.  

57 I d.  at  730.  
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t he t or t f easor ' s i nsur ance company. 58  Amer i can Fami l y r ecover ed 

70% of  i t s medi cal  payment s f r om t he t or t f easor ' s i nsur ance 

company t hr ough ar bi t r at i on. 59    

¶70 I n i t s answer  t o t he i nj ur ed par t y ' s compl ai nt ,  

Amer i can Fami l y,  t he subr ogat ed i nsur er ,  st at ed t hat  i t  woul d 

wai ve any r i ght s t o subr ogat i on f or  t he medi cal  payment s. 60  The 

Voge cour t  concl uded t hat  t hi s wai ver  ( af t er  an ar bi t r at i on 

pr oceedi ng wi t h t he t or t f easor ' s i nsur ance company)  was 

unenf or ceabl e.   The cour t  concl uded t hat  t he i nsur er  had al r eady 

pur sued i t s subr ogat i on r i ght s t hr ough ar bi t r at i on and r ecover ed 

t he amount  i t  was ent i t l ed t o r ecover  f r om t he t or t f easor ' s 

i nsur ance company. 61   

¶71 The Voge cour t  hel d t hat  " [ u] nl i ke t he UI M benef i t s,  

t hen,  t he r i ght  t o r ecover  t he medi cal  payment s was never  

possessed by Voge [ t he i nj ur ed par t y] .   Thus,  Voge i s not  

ent i t l ed t o r ecover  f or  such expenses. " 62  The Voge cour t  

concl uded t hat  t he t or t f easor ' s i nsur ance company i s ent i t l ed t o 

a r educt i on i n t he j ur y awar d equal  t o t he medi cal  expenses pai d 

t o t he i nj ur ed par t y by t he i nj ur ed par t y ' s subr ogat ed i nsur ance 

company. 63   

                                                 
58 I d.  at  733- 34.  

59 I d.  

60 I d.  

61 I d.  

62 I d.  at  734.  

63 I d.  at  733- 34.  
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¶72 The pr esent  case,  l i ke Voge,  i nvol ves no- f aul t  medi cal  

payment s made by t he i nj ur ed par t y ' s i nsur ance company t o t he 

i nj ur ed par t y;  a subr ogat ed i nsur ance company t hat  di d not  

expl i c i t l y  wai ve i t s subr ogat i on r i ght s;  and t wo i nsur ance 

compani es t hat  ar bi t r at ed t he subr ogat i on r i ght s pr i or  t o 

commencement  of  t he i nj ur ed par t y ' s l awsui t .    

¶73 Appl y i ng t he t eachi ngs of  Voge v.  Ander son suppor t s 

our  concl usi on t hat  t he pl ai nt i f f s i n t he pr esent  act i on ar e not  

ent i t l ed t o r ecover  t he val ue of  Amer i can Fami l y ' s subr ogat i on 

c l ai m t hat  Amer i can Fami l y pur sued and l ost  i n ar bi t r at i on.    

¶74 We concl ude t hat  i n al l  s i gni f i cant  r espect s t he 

pr esent  case i s i ndi st i ngui shabl e f r om Paul son,  and t hat  

t her ef or e t he pr esent  case i s gover ned by Paul son.   Accor di ngl y,  

we concl ude t hat  t he col l at er al  sour ce r ul e does not ,  under  t he 

f act s of  t he pr esent  case,  ent i t l e t he pl ai nt i f f s t o r ecover  

$10, 000,  t he val ue of  t hei r  i nsur er ' s subr ogat i on c l ai m.   For  

t he r easons set  f or t h,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.   

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.      



No.   2009AP1669. awb 

 

1 
 

¶75 ANN WALSH BRADLEY,  J.    (dissenting).  The made whol e 

doct r i ne,  subr ogat i on,  and t he col l at er al  sour ce r ul e ar e al l  

equi t abl e doct r i nes.   Gener al l y,  t he or der  of  equi t abl e 

pr i or i t i es i s st at ed as f ol l ows:  The i nj ur ed par t y has gr eat er  

equi t y t han t he subr ogat ed i nsur er ,  whi l e t he subr ogat ed i nsur er  

has gr eat er  equi t y t han t hi r d par t i es who t or t i ousl y caused t he 

l oss.   I I I  Russel l  M.  War e,  Law of  Damages i n Wi sconsi n § 32. 6 

( 5t h ed.  2010)  ( c i t i ng Fi r st  Nat .  Bank of  Col umbus v.  Hansen,  84 

Wi s.  2d 422,  267 N. W. 2d 367 ( 1978) ;  Waukesha Sav. ,  Bl dg.  & Loan 

Ass' n v.  Hami l l ,  203 Wi s.  414,  232 N. W.  877 ( 1931) ;  Val l ey 

Bancor p.  v.  Aut o Owner s I ns.  Co. ,  212 Wi s.  2d 609,  569 

N. W. 2d 345 ( Ct .  App.  1997) ) .   

¶76 Exami ni ng t he appl i cat i on of  t hese t hr ee equi t abl e 

doct r i nes i n a par t i cul ar  case i s a f act - i nt ensi ve i nqui r y.   See 

Kof f man v.  Lei cht f uss,  2001 WI  111,  ¶26,  246 Wi s.  2d 31,  630 

N. W. 2d 201.   Bot h t he anal ysi s and t he r esul t  depend on t he 

uni que ci r cumst ances of  t he case.   Paul son v.  Al l st at e I ns.  Co. ,  

2003 WI  99,  ¶17,  263 Wi s.  2d 520,  665 N. W. 2d 744.     

¶77 Thi s case i nvol ves many uni que ci r cumst ances.   Her e,  

t he j ur y det er mi ned t hat  t he t or t f easor  was 100 per cent  

negl i gent .   I n s t ar k cont r ast ,  dur i ng ar bi t r at i on t he t or t f easor  

was det er mi ned t o be negl i gence f r ee.   The bi ndi ng ar bi t r at i on 

was done wi t hout  any knowl edge of  t he pl ai nt i f f  so t hat  

t r adi t i onal  concept s of  i ssue pr ecl usi on cannot  appl y.   Amer i can 

Fami l y vol unt ar i l y  di smi ssed i t s subr ogat i on c l ai m wi t h 

pr ej udi ce,  and wi t h t he appr oval  of  ever yone but  t he pl ai nt i f f .   
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Per haps t he most  unusual  f act  i n t hi s case i s t hat  t her e i s an 

" ext r a"  $10, 000.   

¶78 Under  t he uni que f act s of  t hi s case,  how shoul d t hese 

t hr ee equi t abl e doct r i nes be appl i ed?  Who i s ent i t l ed t o 

r ecover  t he $10, 000 wi ndf al l ? 

¶79 As t he maj or i t y  apt l y expl ai ns,  t he pl ai nt i f f s have 

been f ul l y compensat ed f or  t hei r  l oss.   Accor di ngl y,  t he made 

whol e doct r i ne i s not  i mpl i cat ed by t he f act s of  t hi s case.   

Maj or i t y op. ,  ¶51.      

¶80 Li kewi se,  I  conc l ude t hat  t he r ul e of  subr ogat i on i s 

not  det er mi nat i ve her e.   Ther e i s no subr ogat ed par t y t hat  can 

asser t  a subr ogat i on i nt er est  i n t hi s case.   Amer i can Fami l y 

l ost  i n bi ndi ng ar bi t r at i on and vol unt ar i l y  di smi ssed i t s 

subr ogat ed cl ai m wi t h pr ej udi ce.   

¶81 Under  t he col l at er al  sour ce r ul e,  nei t her  t he 

t or t f easor  nor  i t s i nsur er  i s ent i t l ed t o t he ext r a $10, 000.   As  

Just i ce Pr osser  cor r ect l y expl ai ns i n hi s  di ssent ,  t he 

col l at er al  sour ce r ul e i n par t  pr ovi des t hat  wi ndf al l s shoul d 

not  i nur e t o t he benef i t  of  t he t or t f easor  or  i t s i nsur ed.   

Rat her ,  any wi ndf al l  shoul d i nur e t o t he benef i t  of  t he i nj ur ed 

par t i es.   Just i ce Pr osser ' s di ssent ,  ¶108 ( c i t i ng El l swor t h v.  

Schel br ock,  2000 WI  63,  235 Wi s.  2d 678,  611 N. W. 2d 764) .    

¶82 Al t hough t he par t i es v i gor ousl y debat e t he i nt er pl ay 

of  t hese t hr ee equi t abl e doct r i nes,  I  concl ude t hat  under  t he 

uni que f act s of  t hi s case,  i t  i s  onl y t he col l at er al  sour ce r ul e 

t hat  i s  at  pl ay.   I n appl y i ng t he col l at er al  sour ce r ul e,  I  

concl ude t hat  t he c i r cui t  cour t  er r ed when i t  det er mi ned t hat  
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t he wi ndf al l  of  t he " ext r a"  $10, 000 shoul d i nsur e t o t he benef i t  

of  t he t or t f easor  and i t s i nsur ed.     

¶83 The ar gument s of  t he par t i es gi ve r i se t o a number  of  

di f f i cul t  quest i ons t hat  need not  be r esol ved t o addr ess t he 

i ssues pr esent ed her e.   Lef t  unanswer ed ar e t he t ougher  

quest i ons f or  f ut ur e cases.    

¶84 Does t he maj or i t y ' s anal ysi s,  whi ch i nvol ved Amer i can 

Fami l y ' s medi cal  pay c l ai m of  a r el at i vel y smal l  sum cer t ai n 

amount ,  appl y equal l y t o t he l ar ge subr ogat i on c l ai m of  a heal t h 

i nsur er ?  What  ar e t he consequences of  per mi t t i ng a subr ogat ed 

i nsur er  t o seek r ecover y agai nst  t he t or t f easor  f i r st ,  at  a 

poi nt  i n t i me when i t  i s  unknown whet her  t he i nj ur ed par t y wi l l  

be made whol e?  I f  a subr ogat ed i nt er est  i n a per sonal  i nj ur y 

case i s set t l ed t hr ough ar bi t r at i on bef or e t he pl ai nt i f f  i s  made 

whol e,  what  happens i f  i t  i s  l at er  det er mi ned t hat  t her e i s 

i nsuf f i c i ent  money f or  t he i nj ur ed par t y  t o be f ul l y 

compensat ed?  Woul d t he subr ogat ed i nsur er  be r equi r ed t o 

r el i nqui sh t he money i t  r ecei ved i n ar bi t r at i on t o make t he 

i nj ur ed par t y whol e?  Does t he i nj ur ed par t y ' s knowl edge or  

i gnor ance of  t he subr ogat ed i nsur er ' s i nt ent  t o pr oceed agai nst  

t he t or t f easor  make any di f f er ence when eval uat i ng t he equi t i es 

of  t he case?   

¶85 For  t he t i me bei ng,  t hese di f f i cul t  quest i ons r emai n 

unanswer ed.   The i nt er act i on bet ween t he t hr ee equi t abl e 

doct r i nes can be compl ex and i s dr i ven by t he speci f i c  f act s of  

a case.   Because I  concl ude t hat  t he col l at er al  sour ce r ul e 

gover ns t he out come of  t hi s case,  I  r espect f ul l y di ssent .    
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¶86 DAVI D T.  PROSSER,  J.    (dissenting).  Thi s case i s not  

gover ned by Paul son v.  Al l st at e I ns.  Co. ,  2003 WI  99,  263 

Wi s.  2d 520,  665 N. W. 2d 744.   By hol di ng t hat  i t  i s ,  t he cour t  

i s  damagi ng t he r i ght  of  many pl ai nt i f f s t o secur e a f ai r  

r ecover y f or  t hei r  per sonal  i nj ur i es.  

¶87 To under st and t hi s case,  i t  i s  i mpor t ant  t o under st and 

t he f act s.   Roger  H.  Fi scher ,  Sr .  and Sandr a J.  Fi scher  ar e 

husband and wi f e.   They pur chased an aut omobi l e i nsur ance pol i cy 

f r om Amer i can Fami l y I nsur ance Company.   The Fi scher  pol i cy 

i ncl uded cover age f or  $10, 000 i n medi cal  expenses i f  one of  t he 

i nsur eds wer e i nvol ved i n an aut omobi l e acci dent .  

¶88 Roger  Fi scher  was i nvol ved i n such an acci dent .   He 

suf f er ed per sonal  i nj ur i es and $12, 157. 14 i n medi cal  expenses.   

The most  t hat  Amer i can Fami l y was r equi r ed t o pay under  t he 

pol i cy was $10, 000 t owar d Fi scher ' s medi cal  expenses.  

¶89 The acci dent  was not  caused by Roger  Fi scher .   I t  was 

caused ent i r el y by Pamel a St ef f en.   St ef f en and her  i nsur er ,  

Wi l son Mut ual  I nsur ance Company,  cont ended t hat  whi l e St ef f en 

caused t he acci dent ,  she was excused f r om l i abi l i t y  because she 

suf f er ed a sudden,  i ncapaci t at i ng i l l ness i mmedi at el y pr i or  t o 

t he acci dent .   Ther e i s no suggest i on t hat  i n maki ng t hi s 

def ense of  i t s  i nsur ed Wi l son Mut ual  was act i ng i n any 

i nappr opr i at e way.  

¶90 Thus,  f or  Roger  Fi scher  t o r ecover  hi s f ul l  medi cal  

expenses and any damages r esul t i ng f r om hi s per sonal  i nj ur i es,  
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he and hi s wi f e wer e r equi r ed t o f i l e sui t  agai nst  Pamel a 

St ef f en and/ or  Wi l son Mut ual ,  and t hey di d.  

¶91 As t he maj or i t y not es,  a j ur y f ound St ef f en 100 

per cent  l i abl e f or  Roger  Fi scher ' s i nj ur i es.   Maj or i t y op. ,  ¶3.   

The j ur y awar ded t he Fi scher s a t ot al  of  $21, 000 f or  hi s pai n 

and suf f er i ng and her  l oss of  consor t i um,  whi l e t he par t i es 

st i pul at ed t o $12, 157. 14 as t he r easonabl e val ue of  Roger ' s past  

medi cal  expenses.   I d.  

¶92 Bef or e t he Fi scher s ever  f i l ed sui t ,  Amer i can Fami l y 

and Wi l son Mut ual  ar bi t r at ed Amer i can Fami l y ' s subr ogat i on c l ai m 

f or  t he $10, 000 i t  had pai d t o Roger  under  t he Fi scher s '  pol i cy.   

Amer i can Fami l y want ed Wi l son Mut ual  t o r ei mbur se Amer i can 

Fami l y f or  al l  or  par t  of  t hi s payment .   The Fi scher s r ecei ved 

no not i ce of  t hi s ar bi t r at i on and di d not  par t i c i pat e i n i t .   

However ,  t hey wer e cl ear l y af f ect ed by t he deci s i on of  t he 

ar bi t r at i on panel ,  t hat  St ef f en was not  causal l y negl i gent  and 

t hat  Amer i can Fami l y had no subr ogat i on c l ai m agai nst  ei t her  

St ef f en or  Wi l son Mut ual .   I nev i t abl y,  Wi l son Mut ual ' s v i ct or y  

i n t he ar bi t r at i on pr oceedi ng st i f f ened i t s r esi st ance t o payi ng 

any money f or  Fi scher ' s medi cal  bi l l s  and t he ot her  damages.  

¶93 Af t er  t he j ur y t r i al ,  Wi l son Mut ual  moved t o r educe 

t he awar d of  $12, 157. 14 i n medi cal  expenses t o $2, 157. 14 as 

Roger  Fi scher  had al r eady r ecover ed $10, 000 i n medi cal  expenses 

f r om hi s own i nsur er .   The ci r cui t  cour t  gr ant ed t hat  mot i on.  

¶94 The i ssue bef or e t hi s cour t  i s  whet her  t he c i r cui t  

cour t  er r ed i n r educi ng t he j ur y ' s ver di ct  f or  Roger  Fi scher ' s 

medi cal  expenses f r om $12, 157. 14 t o $2, 157. 14 on gr ounds t hat  
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Fi scher  was not  ent i t l ed t o keep t he $10, 000 because i t  woul d 

amount  t o a doubl e r ecover y.  

I  

¶95 The most  st r i k i ng f act  about  t hi s case i s  t hat  

def endant  St ef f en caused $12, 157. 14 i n medi cal  expenses t o t he 

Fi scher s but  has been r el i eved of  t he bur den of  payi ng al l  but  

$2, 157. 14 t owar d t hese expenses.   Even t hough t ot al  medi cal  

expenses wer e st i pul at ed by t he par t i es and f ound by t he j ur y,  

t he c i r cui t  cour t  over t ur ned par t  of  t he j ur y ' s ver di ct  on 

pol i cy gr ounds.   As a r esul t ,  t he Fi scher s ar e bei ng puni shed 

f or  t hei r  f or es i ght  i n pur chasi ng aut omobi l e i nsur ance wi t h 

cover age f or  medi cal  expenses,  whi l e Wi l son Mut ual  r ecei ves a 

$10, 000 wi ndf al l .  

¶96 The maj or i t y i s unt r oubl ed by t hi s r esul t  and appear s 

unconcer ned about  var i ous ot her  i nequi t i es i n t hi s case.  

I I  

¶97 The Fi scher s '  aut omobi l e i nsur ance pol i cy wi t h 

Amer i can Fami l y had a subr ogat i on component .   I f  t he Fi scher s 

had f i l ed sui t  agai nst  St ef f en and Wi l son Mut ual  bef or e Amer i can 

Fami l y had t aken any ar bi t r at i on act i on v i s- à- vi s Wi l son Mut ual ,  

t he Fi scher s woul d have been r equi r ed t o j oi n Amer i can Fami l y i n 

t hei r  sui t .    

¶98 Wi sconsi n St at .  § 803. 03( 1)  pr ovi des:  

 A per son who i s  subj ect  t o ser vi ce of  pr ocess 
shal l  be j oi ned as a par t y i n t he act i on i f :  

 ( a)  I n t he per son' s absence compl et e r el i ef  
cannot  be accor ded among t hose al r eady par t i es;  or  
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 ( b)  The per son cl ai ms an i nt er est  r el at i ng t o 
t he subj ect  of  t he act i on and i s so s i t uat ed t hat  t he 
di sposi t i on of  t he act i on i n t he per son' s absence may:  

 1.  As a pr act i cal  mat t er  i mpai r  or  i mpede t he 
per son' s abi l i t y  t o pr ot ect  t hat  i nt er est ;  or  

 2.  Leave any of  t he per sons al r eady par t i es 
subj ect  t o a subst ant i al  r i sk of  i ncur r i ng doubl e,  
mul t i pl e or  ot her wi se i nconsi st ent  obl i gat i ons by 
r eason of  hi s or  her  c l ai med i nt er est .   ( Emphasi s 
added. )  

¶99 The emphasi zed por t i on of  t he st at ut e woul d have 

gover ned Amer i can Fami l y ' s r i ght  t o be j oi ned i n t he sui t ,  

i nasmuch as any mi shandl i ng of  t he sui t  by t he Fi scher s woul d 

have " i mpai r [ ed]  or  i mpede[ ed] "  Amer i can Fami l y ' s subr ogat i on 

r i ght s.  

¶100 The gener al  pr i nci pl e st at ed i n subsect i on ( 1)  i s made 

expl i c i t  i n Wi s.  St at .  § 803. 03( 2) ( a) :  " A par t y asser t i ng a 

c l ai m f or  af f i r mat i ve r el i ef  shal l  j oi n as par t i es t o t he act i on 

al l  per sons who at  t he commencement  of  t he act i on have cl ai ms 

based upon subr ogat i on t o t he r i ght s of  t he par t y asser t i ng t he 

pr i nci pal  c l ai m. "  

¶101 Subsect i on ( 2) ( a)  t hen st at es t he conver se pr i nci pl e:  

" Any par t y asser t i ng a c l ai m based upon subr ogat i on t o par t  of  

t he c l ai m of  anot her  .  .  .  shal l  j oi n as a par t y t o t he act i on 

t he per son t o whose r i ght s t he par t y i s subr ogat ed. "   Wi s.  St at .  

§ 803. 03( 2) ( a)  ( emphasi s added) .  

¶102 Ther e i s no cont ent i on her e t hat  Wi s.  St at .  § 803. 03 

appl i es t o ar bi t r at i on pr oceedi ngs.   Nonet hel ess,  t he pr i nci pl es 

embedded i n t hi s st at ut e ar e sal ut ar y.   The Fi scher s f ol l owed 

t hose pr i nci pl es.   The i nsur ance company di d not .   I f  Amer i can 

Fami l y had won t he ar bi t r at i on,  i t  mi ght  have sof t ened up Wi l son 
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Mut ual  and encour aged i t  t o make a r easonabl e set t l ement  of f er  

t o t he Fi scher s f or  medi cal  expenses and ot her  damages.   

However ,  Amer i can Fami l y l ost  t he ar bi t r at i on and t hat  l oss 

di scour aged set t l ement  and i mpeded t he Fi scher s '  abi l i t y  t o 

achi eve a r easonabl e set t l ement  wi t hout  goi ng t o t r i al .  

¶103 I f  t her e had been no pr i or  ar bi t r at i on bet ween 

Amer i can Fami l y and Wi l son Mut ual ,  Amer i can Fami l y woul d have 

had sever al  opt i ons wi t h r espect  t o t he Fi scher s '  sui t :   

( a)  I t  coul d have par t i c i pat ed i n t he pr osecut i on of  t he 

act i on;  

( b)  I t  coul d have agr eed t o have i t s i nt er est  r epr esent ed 

by t he Fi scher s;  or  

( c)  I t  coul d have moved t o di smi ss i t s par t i c i pat i on wi t h 

or  wi t hout  pr ej udi ce.    

See Wi s.  St at .  § 803. 03( 2) ( b) 1. a. - c. ;  maj or i t y op. ,  ¶59 n. 48.  

¶104 I f  Amer i can Fami l y had par t i c i pat ed i n t he pr osecut i on 

of  t he act i on,  i t  no doubt  woul d have had l egal  expenses.   I f  i t  

had agr eed t o have i t s i nt er est  r epr esent ed by t he Fi scher s and 

t he Fi scher s had pr evai l ed ( as t hey di d) ,  t he Fi scher s '  

at t or neys woul d have been " awar ded r easonabl e at t or ney f ees 

[ f r om Amer i can Fami l y]  by t he cour t . "   Wi s.  St at .  

§ 803. 03( 2) ( b) 3.   These at t or ney f ees woul d have hel ped f i nance 

t he Fi scher s '  ent i r e l i t i gat i on.   I nst ead,  t he Fi scher s had t o 

pr oceed al one.   Because of  t he c i r cui t  cour t ' s  r ul i ng on t he 

$10, 000 i n medi cal  expenses,  t he Fi scher s '  at t or ney f ees 

necessar i l y  t ake a bi g bi t e out  of  t hei r  r educed r ecover y.  

I I I  
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¶105 The maj or i t y opi ni on asser t s t hat  t hi s case i nvol ves 

t he i nt er sect i on of  t hr ee r ul es of  l aw:  t he col l at er al  sour ce 

r ul e,  t he subr ogat i on r ul e,  and t he made whol e doct r i ne.   

Maj or i t y op. ,  ¶28.   Al t hough I  agr ee t hat  al l  t hr ee r ul es ar e 

i mpl i cat ed,  I  do not  agr ee wi t h t he cour t ' s  anal ysi s and 

appl i cat i on of  t hem.  

A.  Col l at er al  Sour ce Rul e 

¶106 Under  t he col l at er al  sour ce r ul e,  t he amount  of  

damages awar ded t o a per son i nj ur ed because of  anot her  per son' s 

t or t i ous conduct  i s not  r educed when t he i nj ur ed par t y r ecei ves 

compensat i on f r om anot her  sour ce,  such as i nsur ance.   El l swor t h 

v.  Schel br ock,  2000 WI  63,  ¶1,  235 Wi s.  2d 678,  611 N. W. 2d 764 

( c i t i ng Payne v.  Bi l co Co. ,  54 Wi s.  2d 424,  433,  195 N. W. 2d 641 

( 1972) ) .   Thi s r ul e has been par t  of  Wi sconsi n t or t  l aw si nce at  

l east  1908.   Gat zwei l er  v.  Mi l waukee El ec.  Ry.  & Li ght  Co. ,  136 

Wi s.  34,  116 N. W.  633 ( 1908) .  

¶107 " Ear l y cases di scussi ng t he col l at er al  sour ce r ul e 

addr essed whet her  i nsur ance payment s or  cont i nued wages shoul d 

r educe an i nj ur ed pl ai nt i f f ' s  damages. "   Lager st r om v.  Myr t l e 

Wer t h Hosp. ,  2005 WI  124,  ¶126,  285 Wi s.  2d 1,  700 N. W. 2d 201 

( Pr osser ,  J. ,  di ssent i ng) .   Event ual l y t he cour t  consi der ed 

medi cal  expenses.   See McLaughl i n v.  Chi cago,  Mi l waukee,  St .  

Paul  & Pac.  R. R.  Co. ,  31 Wi s.  2d 378,  395- 96,  143 N. W. 2d 32 

( 1966) ;  Thor eson v.  Mi l waukee & Subur ban Tr ansp.  Cor p. ,  56 

Wi s.  2d 231,  244,  201 N. W. 2d 745 ( 1972) ;  Mer z v.  Ol d Republ i c 

I ns.  Co. ,  53 Wi s.  2d 47,  53- 54,  191 N. W. 2d 876 ( 1971) ;  Ri xmann 



No.   2009AP1669. dt p 
 

7 
 

v.  Somer set  Pub.  Schs. ,  83 Wi s.  2d 571,  575- 83,  266 N. W. 2d 326 

( 1978) .  

¶108 I n El l swor t h,  t he cour t  expl ai ned t he col l at er al  

sour ce r ul e:  

Our  t or t  l aw appl i es t he col l at er al  sour ce r ul e as 
par t  of  a pol i cy seeki ng t o " det er  negl i gent  conduct  
by pl aci ng t he f ul l  cost  of  t he wr ongf ul  conduct  on 
t he t or t f easor . "   Amer i can St andar d I ns.  Co.  v.  
Cl evel and,  124 Wi s.  2d 258,  264,  369 N. W. 2d 168 ( Ct .  
App.  1985) .   The t or t f easor  who i s l egal l y r esponsi bl e 
f or  causi ng i nj ur y i s not  r el i eved of  hi s obl i gat i on 
t o t he v i ct i m si mpl y because t he vi ct i m had t he 
f or esi ght  t o ar r ange,  or  good f or t une t o r ecei ve,  
benef i t s f r om a col l at er al  sour ce f or  i nj ur i es and 
expenses.  

El l swor t h,  235 Wi s.  2d 678,  ¶7.   The cour t  went  on t o quot e 

appr ovi ngl y f r om Campbel l  v.  Sut l i f f ,  193 Wi s.  370,  374,  214 

N. W.  374 ( 1927) :  

 We see no r eason why one whose act s have caused 
i nj ur y t o anot her  shoul d r eap t he ent i r e benef i t  t hat  
comes f r om t he payment  of  wages made by an empl oyer ,  
ei t her  as a gr at ui t y .  .  .  or  because such payment s 
ar e r equi r ed by cont r act .   Such payment s do not  change 
t he nat ur e of  t he i nj ur y whi ch t he empl oyee sust ai ns 
t hr ough t he wr ongf ul  act s of  t he t or t f easor .   I f  
ei t her  i s t o pr of i t  by t he payment s .  .  .  ,  i t  shoul d 
be t he per son who has been i nj ur ed,  not  t he one whose 
wr ongf ul  act s caused t he i nj ur y.  

I d.  

¶109 I n Voge v.  Ander son,  181 Wi s.  2d 726,  732- 33,  512 

N. W. 2d 749 ( 1994) ,  t he cour t  sai d:  " [ T] he col l at er al  sour ce r ul e 

r equi r es t hat  t he t or t f easor  be hel d r esponsi bl e f or  hi s conduct  

by r equi r i ng t he t or t f easor  t o compensat e t he i nj ur ed par t y t he 

f ul l  amount  of  damages. "   Because Voge appear s r el evant ,  t he 

maj or i t y at t empt s t o di st i ngui sh t he case on i t s f act s.   

Maj or i t y op. ,  ¶¶64- 72.   I t  cannot  r easonabl y do so.    
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¶110 I n Voge,  t he pl ai nt i f f  was i nj ur ed i n an aut omobi l e 

acci dent  and he br ought  sui t  agai nst  t he dr i ver ,  Ander son,  and 

hi s i nsur er ,  I l l i noi s Far mer s I nsur ance Company.   Voge,  181 

Wi s.  2d at  728- 29.   The pl ai nt i f f ,  Voge,  was i nsur ed by Amer i can 

Fami l y Mut ual  I nsur ance Company under  a pol i cy t hat  i ncl uded an 

expr ess subr ogat i on c l ause.   I d.  at  729.   Si mi l ar  t o t he 

s i t uat i on her e,  Voge br ought  sui t  agai nst  Ander son and I l l i noi s 

Far mer s,  and al so named Amer i can Fami l y.   I d.   A j ur y t r i al  

r esul t ed i n a l ar ge ver di ct  f or  Voge1 whi ch exceeded t he 

l i abi l i t y  l i mi t s  on Ander son' s  pol i cy.   I d.   Consequent l y,  

Amer i can Fami l y pai d $150, 000 t o Voge i n under i nsur ed mot or i st  

( UI M)  benef i t s under  hi s pol i cy,  and t hen wai ved i t s subr ogat i on 

r i ght s agai nst  Ander son and I l l i noi s Far mer s.   I d.  at  729.    

¶111 I l l i noi s Far mer s and Ander son asser t ed t hat  t hey wer e 

ent i t l ed t o a r educt i on i n t he j udgment  agai nst  t hem i n t he 

amount  of  Amer i can Fami l y ' s payment  t o Voge under  hi s pol i cy.   

I d.  at  730.   The cour t  r el i ed on t he bi ndi ng wai ver  ent er ed i nt o 

by t he par t i es t o f i nd t hat  t he col l at er al  sour ce r ul e appl i ed 

and t he def endant s wer e not  ent i t l ed t o a r educt i on of  benef i t s.   

I d.   The cour t  expl ai ned:  

Assi gnment  of  a c l ai m by means of  subr ogat i on i s not  
aut omat i c.   The par t y t hat  want s t o i mpose subr ogat i on 
has t he bur den of  pr ovi ng i t .   I l l i noi s Far mer s and 
Ander son have not  done so i n t hi s case.   Rat her ,  
Amer i can Fami l y expl i c i t l y  wai ved i t s r i ght s t o 
subr ogat i on and t hus never  possessed t he r i ght  t o 
r ecover  t he UI M benef i t s;  t he c l ai m t o r ecover  such 
damages r emai ned at  al l  t i mes wi t h Voge.    

                                                 
1 The j ur y f ound Voge 15 per cent  causal l y negl i gent  and 

Ander son 85 per cent  causal l y negl i gent  f or  t he acci dent .   Voge 
v.  Ander son,  181 Wi s.  2d 726,  729,  512 N. W. 2d 749 ( 1994) .    
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 I n l i ght  of  t hi s,  we hol d t he col l at er al  sour ce 
r ul e appl i cabl e.   The col l at er al  sour ce r ul e does not  
al l ow a t or t f easor  t o r educe hi s or  her  
l i abi l i t y  .  .  .  by benef i t s t hat  t he i nj ur ed per son 
r ecei ves .  .  .  .   Rat her ,  t he col l at er al  sour ce r ul e 
r equi r es t hat  t he t or t f easor  be hel d r esponsi bl e f or  
hi s conduct  by r equi r i ng t he t or t f easor  t o compensat e 
t he i nj ur ed par t y t he f ul l  amount  of  damages.  

 We r ecogni ze t hat  t he r esul t s i n t hi s case al l ow 
t he i nj ur ed par t y a doubl e r ecover y.   However ,  a 
cont r ar y concl usi on woul d r esul t  i n gi v i ng t he 
t or t f easor  a wi ndf al l :  t he t or t f easor  woul d not  have 
t o pay t he f ul l  amount  of  damages he woul d owe .  .  .  .   
Si nce Voge' s r ecover y f r om Amer i can Fami l y st emmed 
f r om hi s own act i ons of  obt ai ni ng under i nsur ance and 
payi ng t he pr emi um f or  i t ,  t he bet t er  r esul t  i s  t o 
al l ow Voge t o r ecover  t hat  wi ndf al l ,  not  I l l i noi s 
Far mer s and Ander son.   Any wi ndf al l  i n benef i t s  shoul d 
i nur e t o t he i nj ur ed par t y,  not  t o t he t or t f easor .  

I d.  at  732- 33 ( emphasi s added)  ( c i t at i ons omi t t ed) .  

¶112 How does Voge compar e t o t he pr esent  case?  I n Voge,  

t he i nj ur ed par t y br ought  sui t  agai nst  t he ot her  dr i ver  and t he 

dr i ver ' s i nsur er .   I d.  at  728.   Af t er  achi evi ng a successf ul  

ver di ct ,  t he i nj ur ed par t y ' s i nsur er  pai d UI M benef i t s and 

expl i c i t l y  wai ved i t s subr ogat i on r i ght s r el at ed t o t hose 

benef i t s.   I d.  at  729- 30.   I n t hi s case,  t he i nj ur ed par t y 

br ought  sui t  agai nst  t he ot her  dr i ver  and t he dr i ver ' s i nsur er .   

The i nj ur ed par t y ' s i nsur er  i ni t i al l y  asser t ed subr ogat i on 

r i ght s but  t hi s subr ogat i on c l ai m was di smi ssed by t he cour t  on 

t he i nsur er ' s s t i pul at i on because t he i nsur er  had vol unt ar i l y  

gone t o ar bi t r at i on and l ost .   I n my vi ew,  t he vol unt ar y wai ver  

i n Voge and t he st i pul at i on her e ar e f unct i onal l y t he same.  

¶113 The maj or i t y t r i es t o dodge t hi s r esul t  by poi nt i ng t o 

t he f act  t hat  t he t or t f easor  i n Voge was r el i eved of  payi ng 

medi cal  expenses t o t he i nj ur ed par t y af t er  t he i nj ur ed par t y 
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r ecei ved medi cal  expenses f r om hi s i nsur er .   But  t he Voge f act s 

wer e cr i t i cal l y di f f er ent :  Voge' s i nsur er  went  t o ar bi t r at i on 

wi t h t he t or t f easor ' s i nsur er  and r ecei ved a 70 per cent  

r ei mbur sement  of  t he $5, 895. 75 t hat  Voge' s i nsur er  had pai d t o 

Voge.   I d.  at  730.   The 70 per cent  f i gur e r ef l ect ed,  i n par t ,  

Voge' s cont r i but or y negl i gence.   I d.  at  729.   Requi r i ng t he 

t or t f easor  t o pay al l  of  Voge' s medi cal  expenses woul d have 

meant  a doubl e payment  by t he t or t f easor  as wel l  as doubl e 

r ecover y by Voge.   I d.  at  733.   Her e,  St ef f en' s i nsur er  ( Wi l son 

Mut ual )  di d not  pay $10, 000 i n medi cal  expenses t o ei t her  

Amer i can Fami l y or  t he Fi scher s.   Thus,  t her e i s no doubl e 

payment ,  and t he col l at er al  sour ce r ul e al l ows doubl e r ecover y 

on t hese f act s t o avoi d gi v i ng t he t or t f easor  and her  i nsur er  a 

wi ndf al l .     

¶114 For  t he same r easons ar t i cul at ed so cl ear l y  i n Voge,  

t he col l at er al  sour ce r ul e shoul d pr ecl ude any r educt i on i n t he 

j ur y awar d her e.   Amer i can Fami l y may not  have " wai ved"  i t s 

r i ght  t o subr ogat i on by s i gni ng i t  away,  but  i t  " wai ved"  i t s 

r i ght  when i t  vol unt ar i l y  agr eed t o ent er  bi ndi ng ar bi t r at i on 

wi t h Wi l son Mut ual  and l ost .   By submi t t i ng t he quest i on of  i t s 

subr ogat i on c l ai m t o ar bi t r at i on,  Amer i can Fami l y sur r ender ed 

t he r i ght  t o r ecover  medi cal  expenses f r om t he Fi scher s and l ost  

i t s  r i ght  t o col l ect  f r om t he t or t f easor .   I f  t he pl ai nt i f f  i n 

Voge,  who was cont r i but or i l y  negl i gent  f or  t he acci dent ,  coul d 

not  be depr i ved of  hi s j ur y ver di ct ,  t he Fi scher s have an even 

cl ear er  ent i t l ement  t o r ecover y of  t he j ur y ver di ct  agai nst  

St ef f en.  
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B.  Subr ogat i on Rul e 

¶115 The maj or i t y cor r ect l y char act er i zes t he r ul es of  

subr ogat i on as " ensur [ i ng]  t hat  t he l oss i s ul t i mat el y pl aced 

upon t he t or t f easor  and pr event [ i ng]  t he subr ogor  .  .  .  f r om 

bei ng unj ust l y enr i ched t hr ough doubl e r ecover y. "   Maj or i t y op. ,  

¶31 ( emphasi s added) .   Conspi cuousl y absent  f r om t he maj or i t y ' s 

descr i pt i on,  however ,  i s  an acknowl edgment  t hat  subr ogat i on i n 

t he i nsur ance cont ext  i s  a der i vat i ve r i ght  ar i s i ng f r om t he 

i nsur er ' s cont r act ual  obl i gat i on t o sat i sf y a l oss caused by a 

t hi r d par t y t o i t s i nsur ed.   Mul l er  v.  Soc' y I ns. ,  2008 WI  50,  

¶22,  309 Wi s.  2d 410,  750 N. W. 2d 1.    

¶116 As t he cour t  of  appeal s not ed,  " [ O] nce an i nsur er  

pays,  i t  has a r i ght  t o st and i n t he pl ace of  i t s  i nsur ed,  

pur suant  t o t he cont r act  f or  i nsur ance,  and may seek t o r ecoup 

i t s out l ay f r om t he t or t f easor . "   Fi scher  v.  St ef f en,  2010 WI  

68,  ¶7,  325 Wi s.  2d 382,  783 N. W. 2d 889.   Accor di ngl y,  t he r ul es 

of  subr ogat i on al l ow an i nsur er  t o t ake over  owner shi p of  t he 

i nsur ed' s r i ght  t o seek r ecover y f r om t he t or t f easor .   See 

Paul son,  263 Wi s.  2d 520,  ¶¶27,  29.   Nor mal l y,  t hi s r i ght  " does 

not  ar i se unt i l  t he debt  has been f ul l y pai d. "   Dr i nkwat er  v.  

Am.  Fam.  Mut .  I ns.  Co. ,  2006 WI  56,  ¶16,  290 Wi s.  2d 642,  714 

N. W. 2d 568.    

¶117 Thi s pr i nci pl e i s r ef er r ed t o as t he " r ecover y 

pr i or i t y r ul e"  or  t he " subr ogat i on r ul e of  pr i or i t y. "   Mul l er ,  

309 Wi s.  2d 410,  ¶¶31- 32.  Thi s cour t  has expl ai ned t hat  

" [ s] ubr ogat i on i s t o be al l owed onl y when t he i nsur ed i s 

compensat ed i n f ul l  by r ecover y f r om t he t or t f easor . "   Ri mes v.  
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St at e Far m Mut .  Aut o.  I ns.  Co. ,  106 Wi s.  2d 263,  272,  316 

N. W. 2d 348 ( 1982) ;  see al so Gar r i t y v.  Rur al  Mut .  I ns.  Co. ,  77 

Wi s.  2d 537,  542,  253 N. W. 2d 512 ( 1977) .  

¶118 Under  t hi s pr i nci pl e,  t he Fi scher s woul d be ent i t l ed 

t o r ecover  i n f ul l  f r om t he t or t f easor  bef or e Amer i can Fami l y 

coul d exer ci se any r i ght  of  subr ogat i on.    

¶119 I n t hi s case,  t her e i s no r i ght  of  subr ogat i on because 

Amer i can Fami l y never  exer ci sed i t s r i ght  t o st and i n t he pl ace 

of  t he Fi scher s.   I nst ead,  i t  st aked i t s r i ght s t o subr ogat i on 

on bi ndi ng ar bi t r at i on wi t h Wi l son Mut ual .   When t he ar bi t r at i on 

panel  concl uded t hat  Amer i can Fami l y had no subr ogat i on c l ai m 

agai nst  Wi l son Mut ual ,  Amer i can Fami l y f i l ed a st i pul at i on and 

or der  f or  di smi ssal  of  i t s  subr ogat i on c l ai m wi t h pr ej udi ce.   At  

t hat  poi nt ,  t he r ul es of  subr ogat i on ceased t o appl y t o t he 

Fi scher s '  c l ai ms,  because,  as a mat t er  of  l aw and cont r act ,  no 

par t y was ent i t l ed t o subr ogat i on.   I t  was t her ef or e 

i nappr opr i at e t o r educe t he j ur y  awar d on t he basi s of  a r i ght  

t hat  no l onger  exi st ed.  

C.  Made Whol e Doct r i ne 

¶120 Li ke t he subr ogat i on " r ul e of  pr i or i t y"  di scussed 

above,  t he essence of  t he made whol e doct r i ne i s  t hat  an i nsur ed 

i s ent i t l ed t o have pr i or i t y over  an i nsur er  wher e f unds ar e 

l i mi t ed.   Vogt  v.  Schr oeder ,  129 Wi s.  2d 3,  13,  383 N. W. 2d 876 

( 1986) .   The doct r i ne r est s ul t i mat el y on equi t abl e pr i nci pl es 

t hat  depend on t he f act s;  i t  i s  not  an i nf l exi bl e r ul e.   I d.    

¶121 One of  t he cr i t i cal  equi t abl e pr i nci pl es under l y i ng 

t he doct r i ne i s " t hat  t he wr ongdoer  shoul d be r esponsi bl e f or  
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hi s conduct  and not  be al l owed t o go scot - f r ee by f ai l i ng t o 

r espond i n damages"  whi l e t he i nsur er  i s r equi r ed t o pay under  

t he i nsur ance pol i cy.   I d.   Wher e t he r i ght  of  subr ogat i on woul d 

oper at e t o depr i ve t he i nsur ed of  hi s compensat i on f or  t he 

i nj ur y suf f er ed,  t he equi t i es demand t hat  t he i nsur ed t ake 

pr i or i t y over  t he i nsur er ' s c l ai m f or  subr ogat i on.   I d.  at  15.  

¶122 St at ed di f f er ent l y,  i t  i s  at  l east  pot ent i al l y  

i nequi t abl e f or  an i nsur er  t o pr ot ect  i t s  own i nt er est s bef or e 

t he i nsur ed i s made whol e.   The maj or i t y concl udes,  as di d t he 

cour t  of  appeal s,  t hat  t he made whol e doct r i ne i s i nappl i cabl e 

because t he Fi scher s have not  shown t hat  t hey have not  been made 

whol e or  t hat  t her e i s a l i mi t ed pool  of  r esour ces f r om whi ch 

r ecover y can be obt ai ned.   Maj or i t y op. ,  ¶51;  Fi scher ,  325 

Wi s.  2d 382,  ¶8.   Thi s concl usi on i gnor es t he equi t abl e 

pr i nci pl es under l y i ng al l  t hr ee r ul es i mpl i cat ed i n t hi s case.  2 

                                                 
2 See Mul l er  v.  Soc’ y I ns. ,  2008 WI  50,  ¶22,  309 Wi s.  2d 

410,  750 N. W. 2d 1 ( " Subr ogat i on r est s upon equi t abl e 
pr i nci pl es. " ) ;  Shul t e v.  Fr azi n,  176 Wi s.  2d 622,  628,  500 
N. W. 2d 305 ( 1993)  ( " [ S] ubr ogat i on i s based upon equi t abl e 
pr i nci pl es.  .  .  .   To r esol ve t he i ssue i n [ a]  case,  [ t he cour t ]  
must  appl y equi t abl e pr i nci pl es t o t he f act s. " ) ;  Pet t a v.  ABC 
I ns.  Co. ,  2005 WI  18,  ¶27,  278 Wi s.  2d 251,  692 N. W. 2d 639 ( " I t  
has l ong been r ecogni zed t hat  subr ogat i on r est s upon pr i nci pl es 
of  equi t y. " ) ;  Sal veson v.  Dougl as Count y,  2001 WI  100,  ¶56,  245 
Wi s.  2d 497,  630 N. W. 2d 182 ( " [ C] our t s ar e gui ded by cer t ai n 
equi t abl e pr i nci pl es.  The col l at er al  sour ce r ul e oper at es ' not  
t o pr event  t he pl ai nt i f f  f r om bei ng over compensat ed but  r at her  
t o pr event  t he t or t f easor  f r om payi ng t wi ce. ' " )  ( c i t i ng Fl ower s 
v.  Komat su Mi ni ng Sys. ,  I nc. ,  165 F. 3d 554,  558 ( 7t h Ci r .  
1999) ) ;  Gar r i t y v.  Rur al  Mut .  I ns.  Co. ,  77 Wi s.  2d 537,  542,  253 
N. W. 2d 512 ( 1977)  ( " [ W] her e ei t her  t he i nsur er  or  t he i nsur ed 
must  t o some ext ent  go unpai d,  t he l oss shoul d be bor ne by t he 
i nsur er  f or  t hat  i s  a r i sk t he i nsur ed has pai d i t  t o assume. " )  
( c i t i ng St .  Paul  Fi r e & Mar i ne I ns.  Co.  v.  W. P.  Rose Suppl y Co. ,  
198 S. E. 2d 482,  484 ( N. C.  Ct .  App.  1973) .  
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¶123 Thi s concl usi on al so i gnor es t he r eal i t y t hat  t he 

Fi scher s '  i nsur er  f or ced t he Fi scher s t o seek r edr ess on t hei r  

own and made t hei r  t ask mor e economi cal l y chal l engi ng and 

di f f i cul t  by r ushi ng t o ar bi t r at i on and dr oppi ng t he bal l .   

Fai l ur e t o t ake i nt o account  t he equi t i es der i ved f r om t hese 

f act s wi l l  encour age i nsur er s t o cut  t hei r  i nsur eds adr i f t  

r egar dl ess of  t he consequences.  

¶124 I n f i ndi ng t he made whol e r ul e i nappl i cabl e,  t he 

maj or i t y r el i es heavi l y on Paul son.   See maj or i t y op. ,  ¶¶35- 43.   

I n Paul son,  t he pl ai nt i f f  i nsur ed was i nj ur ed and her  car  

damaged i n a car  acci dent  wi t h anot her  dr i ver ,  Cher yl  Schacht .   

Paul son,  263 Wi s.  2d 520,  ¶4.   Bef or e t he Paul sons f i l ed sui t ,  

t hei r  i nsur er ,  Mi dwest  Secur i t y I nsur ance Company,  negot i at ed a 

set t l ement  agr eement  wi t h Schacht ' s i nsur er ,  Al l st at e I nsur ance 

Company.   I d. ,  ¶2.   The agr eement  t ook i nt o consi der at i on 

Paul son' s compar at i ve negl i gence i n t he acci dent ,  and 

accor di ngl y r educed Al l st at e' s payment  t o Mi dwest  by 30 per cent .   

I d. ,  ¶6.   I n t he c i r cui t  cour t ,  Al l st at e ar gued t hat  t he 

Paul sons shoul d not  be abl e t o pr esent  evi dence on pr oper t y 

damage asi de f r om t hei r  $500 deduct i bl e,  because Mi dwest  had 

al r eady set t l ed any cl ai ms f or  pr oper t y damage wi t h Al l st at e.   

I d. ,  ¶9- 10.    

¶125 The quest i on pr esent ed t o t hi s cour t  i n Paul son was 

whet her  Paul son coul d r ecover  t he di f f er ence bet ween what  her  

i nsur er  pai d and what  i t  set t l ed f or  i n negot i at i ons wi t h t he 

t or t f easor ' s i nsur er .   I d. ,  ¶18.   We concl uded t hat  Paul son was 

not  ent i t l ed t o t he di f f er ence,  because she had al r eady r ecei ved 
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t he amount  of  damages t o whi ch she was ent i t l ed,  and t he made 

whol e doct r i ne di d not  appl y.   I d. ,  ¶¶18,  20.  

¶126 I n denyi ng t he Paul sons'  c l ai m,  we acknowl edged t hat  

Gar r i t y,  Ri mes,  and Vogt ,  as wel l  as sever al  cases i n t he cour t  

of  appeal s,  f ound t hat  t he i nsur ed was t o have pr i or i t y over  t he 

i nsur er  when t hey wer e compet i ng f or  l i mi t ed f unds.   I d. ,  ¶24.   

These cases,  we emphasi zed,  consi der ed t he pr i or i t y r ul e wher e 

i nsur er s wer e " at t empt i ng t o t ake t he f unds t hat  shoul d have 

gone t o t he i nsur ed. "   I d. ,  ¶¶21- 24.   They wer e di st i ngui shabl e 

f r om t he Paul sons'  c l ai m because Mi dwest  had pai d f or  t he car  

r epai r s and set t l ed wi t h Al l st at e r egar di ng t hat  bi l l .   I d. ,  

¶27.   The r educt i on i n t he Paul sons'  r ecover y was because 

Mi dwest  had agr eed t o r ecover y of  onl y 70 per cent  agai nst  

Al l st at e.   I d.    

¶127 We concl uded t hat  Mi dwest  had di vest ed i t sel f  of  i t s  

subr ogat i on i nt er est  by choosi ng t o set t l e wi t h Al l st at e,  and 

st at ed,  " We f i nd t hat  t he subr ogat i on t r umps t he col l at er al  

sour ce r ul e under  t he f act s of  t hi s case. "   I d. ,  ¶32 ( emphasi s  

added) .   I n doi ng so,  we di d not  over r ul e or  depar t  f r om our  

hol di ngs i n Gar r i t y and Ri mes,  but  f ound t hat  t he " bal ance of  

equi t i es"  r equi r ed a di f f er ent  r esul t .   I d. ,  ¶41.  

¶128 The Paul son deci s i on makes cl ear  t hat  t he pr i or i t y 

r ul e i s not  i r oncl ad;  i f  i t  wer e appl i ed i nf l exi bl y,  i t  mi ght  

di scour age ar bi t r at i on pr oceedi ngs and i mpede nor mal  set t l ement  

agr eement s bet ween i nsur er s.   See i d. ,  ¶43.   These ar e l audabl e 

goal s and val i d consi der at i ons.   On t he ot her  hand,  t he 

maj or i t y ' s depar t ur e f r om t he pr i or i t y r ul e i n t hi s case 
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ser i ousl y di l ut es t he r ul e and i mpedes t he i nj ur ed i nsur ed——

her e,  t he Fi scher s——f r om r ecei v i ng f ul l  r ecover y.   I n ef f ect ,  

t he maj or i t y ' s deci s i on al l ows a wedge t o be dr i ven bet ween t he 

i nsur er  and i nsur ed who shoul d be al l i ed i n seeki ng r ecover y 

f r om t he t or t f easor .  

¶129 The hol di ng i n Paul son was not  a r adi cal  depar t ur e 

f r om our  pr ecedent ,  but  was speci f i cal l y l i mi t ed t o i t s f act s. 3  

See maj or i t y op. ,  ¶17.   I t  does not  appl y i n al l  s i t uat i ons,  and 

cer t ai nl y cannot  cover  t he f act s pr esent ed i n t he Fi scher s '  

case,  as t he maj or i t y concl udes.   See maj or i t y op. ,  ¶18.   The 

i nst ant  case does not  i nvol ve any al l egat i on of  cont r i but or y 

negl i gence.   I t  does not  i nvol ve a set t l ement  agr eement  bet ween 

i nsur er s,  whi ch t hi s cour t  encour ages and f avor s.   The Fi scher s,  

unl i ke t he Paul sons,  wer e f or ced t o go t o t r i al  t o r ecover  t he 

f ul l  amount  of  t hei r  medi cal  expenses.   Under  t hese di spar at e 

f act s,  appl y i ng t he hol di ng of  Paul son wor ks an i nequi t abl e 

r esul t .  

I V 

¶130 I n t he cases consi der i ng t he i nt er sect i on of  t hese 

r ul es,  we have r epeat edl y st at ed t hat  t he t or t f easor  shoul d be 

hel d f ul l y  r esponsi bl e.   See El l swor t h,  235 Wi s.  2d 678,  ¶17;  

Paul son,  253 Wi s.  2d 520,  ¶34.    We have al so hel d t hat  when t he 

i nt er sect i on of  t hese compet i ng pr i nci pl es and pol i c i es r esul t  

i n a wi ndf al l ,  t he benef i t  shoul d al ways go t o t he i nj ur ed par t y  

                                                 
3 Paul son v.  Al l s t at e I ns.  Co. ,  2003 WI  99,  263 Wi s.  2d 520,  

665 N. W. 2d 744,  i s act ual l y consi st ent  wi t h t he deci s i on on 
medi cal  expenses i n Voge v.  Ander son,  181 Wi s.  2d 726,  512 
N. W. 2d 749 ( 1994) .  
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r at her  t han t he t or t f easor .   See Paul son,  263 Wi s.  2d 520,  ¶30;  

Kof f man v.  Lei cht f uss,  2001 WI  111,  ¶¶29- 30,  246 Wi s.  2d 31,  630 

N. W. 2d 201.    

¶131 We have expl ai ned t hat  subr ogat i on " depends upon a 

j ust  r esol ut i on of  a di sput e under  a par t i cul ar  set  of  f act s, "  

because " [ e] qui t y does not  l end i t sel f  t o t he appl i cat i on of  

bl ack l et t er  r ul es. "   Vogt ,  129 Wi s.  2d at  12.   The compl ex 

r ul es br ought  t o bear  i n t hi s case shoul d be appl i ed t o achi eve 

an equi t abl e r esul t ,  under  al l  t he f act s,  and t he Fi scher s 

shoul d be ent i t l ed t o r ecover y of  t hei r  damages bef or e any 

benef i t  i nur es t o t he t or t f easor .    

¶132 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  
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