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This order is subject to further 
editing and modification.  The 
final version will appear in the 
bound volume of the official 
reports.   
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The Cour t  ent er ed t he f ol l owi ng or der  on t hi s dat e:  

 
The Of f i ce of  Lawyer  Regul at i on ( OLR)  has appeal ed a 

r ef er ee' s r epor t  and r ecommendat i on f i ndi ng t hat  t he OLR f ai l ed 
t o meet  i t s bur den of  pr oof  t hat  At t or ney Kyl e H.  Tor vi nen 
vi ol at ed SCR 20: 1. 9( a) ,  v i a SCR 20: 1. 10( a) ,  and SCRs 20: 5. 1( b)  
and ( c) .    

 
A r ef er ee' s f i ndi ngs of  f act  wi l l  not  be set  asi de unl ess 

t hey ar e c l ear l y er r oneous.   Concl usi ons of  l aw ar e r evi ewed de 
novo.   See I n r e Di sci pl i nar y  Pr oceedi ngs Agai nst  Ei senber g,  
2004 WI  14,  ¶5,  269 Wi s.  2d 43,  675 N. W. 2d 747.   We concl ude 
t hat  t he r ef er ee' s f i ndi ngs of  f act  ar e not  c l ear l y er r oneous 
and we al so uphol d t he r ef er ee' s concl usi ons of  l aw t hat  
At t or ney Tor vi nen' s conduct  di d not  v i ol at e any et hi cal  r ul e.   
Consequent l y,  we di smi ss t he OLR' s compl ai nt ,  wi t hout  cost s.  
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At t or ney Tor vi nen was admi t t ed t o t he pr act i ce of  l aw i n 
Wi sconsi n i n 1993 and pr act i ces i n Super i or  wi t h t he f i r m of  
Knudson,  Tor vi nen,  Jones & Ki r k,  S. C.   He has no pr i or  
di sci pl i nar y hi st or y.  

 
I n December  2006 Mar y and Tony Chavez t el ephoned At t or ney 

Tor vi nen' s l aw f i r m.   The Chavezes had not  pr evi ousl y been 
cl i ent s of  t he f i r m but  wer e l ooki ng f or  a f or m t o use t o 
pur chase a bui l di ng i n Super i or  t o house a hai r dr essi ng sal on.   
At t or ney Par r i sh Jones r et ur ned t he Chavezes'  phone cal l .   
At t or ney Jones i ni t i al l y  r ef er r ed t he Chavezes t o a st at i oner y 
st or e wher e l egal  f or ms wer e avai l abl e.   At t or ney Jones 
subsequent l y pr epar ed a f i r st  dr af t  of  a f or m t hat  woul d be t he 
st ar t i ng poi nt  f or  t he Chavezes t o cont i nue t hei r  pur chase 
di scussi ons wi t h Rober t  Reuhl ,  t he owner  of  t he bui l di ng.   
Thi nki ng t he wor k f or  whi ch he had been r et ai ned had been 
compl et ed,  on December  31,  2006,  At t or ney Jones bi l l ed t he 
Chavezes f or  1. 7 hour s of  t i me,  $229. 50,  and cl osed hi s f i l e.    

 
At t or ney Jones had not hi ng t o do wi t h cont act i ng Reuhl ,  

negot i at i ng wi t h hi m,  or  pr esent i ng hi m wi t h t he of f er  t o 
pur chase.   Somet i me af t er  Januar y 15,  2007,  t he Chavezes 
cont act ed At t or ney Jones aski ng about  a r emedy f or  t he c l osi ng 
not  t aki ng pl ace as schedul ed.   At t or ney Jones suggest ed t r y i ng 
t o schedul e a new cl osi ng dat e.   A c l osi ng dat e was set  f or  
Febr uar y 19,  2007.   On Febr uar y 15,  2007,  t he Chavezes cont act ed 
At t or ney Jones sayi ng t hat  because Reuhl  was goi ng t o have an 
at t or ney r epr esent i ng hi m at  t he c l osi ng,  t he Chavezes t hought  
t hey shoul d al so have an at t or ney pr esent  t o r epr esent  t hem.   

 
At t or ney Jones at t ended t he cl osi ng wi t h t he Chavezes on 

Febr uar y 19,  2007.   On Mar ch 15,  2007,  At t or ney Jones bi l l ed t he 
Chavezes f or  3. 7 hour s t o pr epar e f or  t he c l osi ng,  at t end t he 
cl osi ng,  and see t o t he pr oper  f i l i ng of  t he war r ant y deed and 
r eal  est at e t r ansf er  r et ur n.   At t or ney Jones consi der ed t he f i l e 
c l osed and hi s r epr esent at i on of  t he Chavezes compl et ed.  

 
At  t he t i me of  t he c l osi ng,  nei t her  At t or ney Jones nor  t he 

Chavezes had l egal  or  act ual  not i ce of  a near l y t en- year - ol d 
l ease t hat  af f ect ed some of  t he par ki ng spaces on t he pr emi ses 
t he Chavezes wer e pur chasi ng.   The par ki ng l ot  l ease was not  
br ought  up at  t he c l osi ng and t he l ease had never  been r ecor ded.   
The Chavezes appar ent l y l ear ned about  t he par ki ng l ot  l ease 
af t er  t he c l osi ng,  shor t l y af t er  t hey t ook possessi on of  t he 
pr oper t y.   At t or ney Kennet h Knudson,  a par t ner  of  At t or ney 
Tor vi nen,  had dr af t ed t he l ease agr eement  i n 1997 bet ween Reuhl ,  
as l essor ,  and John Lange,  as l essee.   The l ease gr ant ed Lange 
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t he non- excl usi ve use of  some par ki ng spaces adj acent  t o hi s 
chi r opr act i c bus i ness f or  t en year s,  r unni ng f r om Januar y 1,  
1998,  t hr ough December  31,  2007.   Lange subsequent l y sol d hi s 
chi r opr act i c bui l di ng,  i ncl udi ng t he r i ght s under  t he par ki ng 
l ease,  t o hi s son- i n- l aw,  Dane Laughl i n.   Af t er  t he Chavezes 
pur chased t he bui l di ng,  t hey began par ki ng i n spaces t hat  had 
been l eased t o Dr .  Laughl i n' s busi ness.   I t  was at  t hat  poi nt  
t hat  Dr .  Laughl i n i nf or med t he Chavezes about  t he l ease.  

 
Af t er  t he Chavezes l ear ned about  t he par ki ng l ot  l ease,  

t hey cont act ed At t or ney Jones agai n.   When At t or ney Jones 
l ear ned t hat  hi s seni or  par t ner ,  At t or ney Knudson,  had been 
i nvol ved i n dr af t i ng t he 1997 l ease,  At t or ney Jones advi sed t he 
Chavezes t hat  he coul d not  assi st  t hem and t ol d t hem t o cont act  
anot her  l awyer  f or  hel p wi t h t he l ease.  

 
The Chavezes and Laughl i n had di scussi ons about  t he l ease 

and t he use of  t he par ki ng spaces,  but  wer e unabl e t o r esol ve 
t hei r  di f f er ences.   I n l at e Mar ch of  2007 t he Chavezes bui l t  a 
t en- f oot  wooden f ence al ong t he boundar y l i ne of  t hei r  pr oper t y.   
I n f r ust r at i on about  t he s i t uat i on,  Laughl i n cont act ed At t or ney 
Tor vi nen,  hi s f r i end and counsel or  at  t he l aw f i r m,  about  advi ce 
on how t o make pr ogr ess wi t h t he Chavezes over  t he l ease pr obl em 
and t he f ence.   At t or ney Tor vi nen t ol d Laughl i n t hat  t he mat t er  
shoul d be r esol ved i n a nei ghbor l y f ashi on.   At  Laughl i n' s 
r equest ,  At t or ney Tor vi nen pr epar ed a dr af t  of  a l et t er  f or  
Laughl i n t o use i n communi cat i ng wi t h t he Chavezes.   The 
Chavezes concl uded t he l ease was no l onger  val i d and t hey 
r ef used t o r emove t he f ence as r equest ed by Laughl i n.  

 
Laughl i n asked At t or ney Tor vi nen t o pr oceed wi t h enf or ci ng 

t he l ease.   On August  10,  2007,  At t or ney Tor vi nen sent  t he 
Chavezes a l et t er  i ndi cat i ng t hat  hi s l aw f i r m was r epr esent i ng 
t he Lange/ Laughl i n chi r opr act i c c l i ni c.   The l et t er  r equest ed an 
ami cabl e r esol ut i on of  t he di sput e.   At t or ney Tor vi nen bel at edl y  
l ear ned t hat  At t or ney Jones had r epr esent ed t he Chavezes at  t he 
r eal  est at e c l osi ng ear l i er  i n t he year .   The f i r m' s member s 
deci ded t hey must  consi der  whet her  t her e was a conf l i c t  of  
i nt er est  i n r epr esent i ng t hei r  l ong- t er m cl i ent s,  Lange and 
Laughl i n,  agai nst  t he Chavezes on t he f ence i ssue.  

 
At t or ney Johanna Ki r k,  an associ at e at  At t or ney Tor vi nen' s  

f i r m,  was di r ect ed t o r evi ew t he Chavez r eal  est at e c l osi ng f i l e 
t o sear ch f or  any conf l i c t  of  i nt er est  i ssues.   Member s of  t he 
f i r m had numer ous di scussi ons and meet i ngs about  t he conf l i c t  of  
i nt er est  i ssue.   Af t er  ext ensi ve di scussi ons,  f i r m member s 
agr eed t hat  r epr esent i ng t he Chavezes at  t he r eal  est at e c l osi ng 
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was not  " t he same mat t er "  as t he f ence di sput e and was al so not  
" subst ant i al l y  r el at ed"  t o t he f ence di sput e.   Fi r m member s al so 
concl uded t hat  At t or ney Jones'  r epr esent at i on of  t he Chavezes at  
t he c l osi ng was mi ni mal  and was a r easonabl e l i mi t ed scope 
r epr esent at i on as r equest ed by t he Chavezes.  

 
At t or ney Tor vi nen di r ect ed At t or ney Ki r k t o pr oceed wi t h 

enf or ci ng t he l ease pr ovi s i ons.  At t or ney Ki r k pr epar ed a summons 
and compl ai nt  and f i l ed t he l awsui t  agai nst  t he Chavezes on 
Oct ober  4,  2007.   At t or ney Jamy Johansen appear ed as t he 
at t or ney of  r ecor d f or  t he Chavezes i n t hi s sui t .   At t or ney 
Johansen wr ot e t o At t or ney Ki r k r ai s i ng t he conf l i c t  of  i nt er est  
i ssue.    

 
The gr i evance agai nst  At t or ney Tor vi nen was f i l ed i n l at e 

2007.   At t or ney Tor vi nen t ook over  handl i ng t he l awsui t  agai nst  
t he Chavezes i n mi d- December  2007 f r om At t or ney Ki r k.   On mor e 
t han one occasi on bet ween mi d- Oct ober  2007 and l at e- Januar y 
2008,  At t or ney Johansen demanded t he Tor vi nen l aw f i r m wi t hdr aw 
f r om r epr esent at i on of  Lange/ Laughl i n due t o t he f i r m' s pr i or  
r epr esent at i on of  t he Chavezes.   I n mi d- December  2007 At t or ney 
Tor vi nen made t he deci s i on t o wi t hdr aw f r om t he sui t  but  af t er  
speaki ng wi t h Dr .  Laughl i n,  At t or ney Tor vi nen changed hi s mi nd.   
Dr .  Laughl i n sai d st ar t i ng over  wi t h new counsel  woul d not  be 
cost - ef f ect i ve and t hat  At t or ney Johansen,  by hi s t hr eat s and 
mani pul at i on of  t he syst em,  woul d have subst ant i al l y  won on 
behal f  of  hi s c l i ent s.   At t or ney Tor vi nen advi sed t he OLR t hat  
at  t he r equest  of  hi s c l i ent ,  he was not  wi t hdr awi ng f r om t he 
l awsui t .   Af t er  a t el ephone conver sat i on wi t h OLR Di r ect or  Kei t h 
Sel l en i n Januar y 2008,  At t or ney Tor vi nen and hi s f i r m di d 
wi t hdr aw f r om r epr esent at i on.   They assi st ed Dr .  Laughl i n i n 
f i ndi ng new counsel .   The l awsui t  was event ual l y set t l ed by t he 
Chavezes payi ng Dr .  Laughl i n $750.  

 
On August  4,  2009,  t he OLR f i l ed a compl ai nt  agai nst  

At t or ney Tor vi nen al l egi ng t hat  he vi ol at ed SCR 20: 1. 9( a) ,  v i a 
SCR 20: 1. 10( a) ,  by r epr esent i ng Lange/ Laughl i n i n negot i at i ng on 
t hei r  behal f  adver sel y t o t he Chavezes wi t hout  obt ai ni ng t he 
Chavezes'  i nf or med consent  i n wr i t i ng,  when t he r epr esent at i on 
was adver se t o t he Chavezes,  who At t or ney Jones had pr evi ousl y 
r epr esent ed i n a subst ant i al l y  r el at ed mat t er .   The compl ai nt  
al so al l eged t hat  At t or ney Tor vi nen vi ol at ed SCRs 20: 5. 1( b)  and 
( c)  by di r ect i ng,  r at i f y i ng,  and super vi s i ng At t or ney Ki r k ' s 
r epr esent at i on of  Lange/ Laughl i n i n v i ol at i on of  SCR 20: 1. 9( a) ,  
v i a SCR 20: 1. 10( a) .  

 



No.   2009AP2007- D 

5 

The Honor abl e James R.  Er i ckson was appoi nt ed r ef er ee.   A 
hear i ng was hel d bef or e t he r ef er ee on November  12,  2009.   
Ref er ee Er i ckson i ssued hi s r epor t  and r ecommendat i on on 
November  24,  2009.   The r ef er ee concl uded t he OLR f ai l ed t o meet  
i t s bur den of  pr oof  t hat  At t or ney Tor vi nen vi ol at ed any supr eme 
cour t  r ul es.   The r ef er ee concl uded t hat  At t or ney Jones'  
r epr esent at i on of  t he Chavezes i n dr af t i ng an of f er  t o pur chase 
" was a c l ear  case of  a l i mi t ed scope r epr esent at i on whi ch 
concl uded when At t or ney Jones sent  hi s bi l l i ng on December  31,  
2006,  and at  whi ch t i me t he f i l e was cl osed. "   The r ef er ee al so 
concl uded t hat  At t or ney Jones'  r epr esent at i on of  t he Chavezes at  
t he r eal  est at e c l osi ng was l i kewi se a ver y l i mi t ed scope 
r epr esent at i on t hat  had been r equest ed by t he Chavezes on 
Febr uar y 15,  2007.   The r ef er ee sai d l i mi t ed scope l egal  
r epr esent at i ons ar e per mi t t ed by Wi sconsi n' s r ul es of  
pr of essi onal  conduct  and shoul d be encour aged.  

 
The r ef er ee concl uded t hat  t he r eal  est at e c l osi ng and t he 

l awsui t  over  t he f ence wer e not  t he same mat t er  nor  wer e t hey 
subst ant i al l y  r el at ed.   The r ef er ee sai d:  

 
Despi t e t he modest y of  t he l egal  pr obl em,  

Respondent  and t he l aw f i r m spent  unt ol d hour s i n t i me 
and ef f or t  i n def endi ng t he pr i nci pl es t hey st r ongl y 
bel i eved i n.   I t  woul d have been ver y expedi t i ous f or  
t hem t o " t hr ow i n t he t owel "  by concedi ng and 
accept i ng what  Respondent  and t he l aw f i r m st r ongl y 
bel i eved was i mpr oper  and unj ust i f i ed di sci pl i ne.   
They wer e j ust i f i ed i n not  doi ng t hat .  

 
 Respondent  and hi s l aw f i r m,  i n my opi ni on,  

pr oceeded wi t h car ef ul  and consci ent i ous del i ber at i ons 
showi ng car e and concer n f or  al l  of  t hei r  c l i ent s.   
They di d t hei r  best  t o even consi der  t he l ocal  
f r i endl y busi ness envi r onment  and at t empt ed t o 
ami cabl y r esol ve t he mi nor  l egal  pr obl em t hat  somehow 
r aged out  of  pr opor t i on.   I  consi der  i t  al l  t o be t he 
equi val ent  of  t he ol d pr over bi al  " t empest  i n a 
t eapot . "   I  t hi nk Respondent  Tor vi nen and t he l aw f i r m 
shoul d be commended r at her  t han cr i t i c i zed and 
di sci pl i ned i n t hi s OLR pr osecut i on.   The l egal  syst em 
i s i n gr eat  need of  mor e pr obl em sol v i ng at t or neys 
r at her  t han mor e l i t i gat or s.   Respondent  and hi s l aw 
f i r m at t empt ed t o be et hi cal  and r easonabl e pr obl em 
sol ver s t o t he best  of  t hei r  abi l i t i es.  
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The OLR appeal ed,  ar gui ng t he r ef er ee er r ed i n concl udi ng 
t hat  At t or ney Tor vi nen' s r epr esent at i on of  Lange/ Laughl i n di d 
not  amount  t o a conf l i c t  of  i nt er est  under  SCR 20: 1. 9( a) .   
At t or ney Tor vi nen asser t s t hat  t he r ef er ee cor r ect l y f ound t hat  
he commi t t ed no et hi cal  v i ol at i on and t hat  hi s r epr esent at i on of  
Lange/ Laughl i n was not  t he " same"  nor  a " subst ant i al l y  r el at ed"  
mat t er  as t he r eal  est at e c l osi ng handl ed by At t or ney Jones.  

 
Fr om our  i ndependent  r evi ew of  t he r ecor d,  we agr ee wi t h 

t he r ef er ee t hat  t he OLR f ai l ed t o est abl i sh by c l ear  and 
subst ant i al  evi dence t hat  At t or ney Tor vi nen vi ol at ed any et hi cal  
r ul e.  We uphol d t he r ef er ee' s l egal  concl usi on t hat  t he r eal  
est at e c l osi ng and t he l awsui t  over  t he f ence wer e not  t he same 
mat t er  nor  wer e t hey subst ant i al l y  r el at ed.   I n addi t i on,  we 
not e t hat  t he pr eambl e t o t he r ul es of  pr of essi onal  conduct  f or  
at t or neys st at es:  

 
[ 9]  I n t he nat ur e of  l aw pr act i ce,  however ,  

conf l i c t i ng r esponsi bi l i t i es ar e encount er ed.   
Vi r t ual l y al l  di f f i cul t  et hi cal  pr obl ems ar i se f r om 
conf l i c t  bet ween a l awyer ' s r esponsi bi l i t i es t o 
c l i ent s,  t o t he l egal  syst em and t o t he l awyer ' s own 
i nt er est  i n r emai ni ng an et hi cal  per son,  whi l e ear ni ng 
a sat i sf act or y l i v i ng.   The Rul es of  Pr of ess i onal  
Conduct  of t en pr escr i be t er ms f or  r esol v i ng such 
conf l i c t s.   Wi t hi n t he f r amewor k of  t hese r ul es,  
however ,  many di f f i cul t  i ssues of  pr of essi onal  
di scr et i on can ar i se.   Such i ssues must  be r esol ved 
t hr ough t he exer ci se of  sensi t i ve pr of essi onal  and 
mor al  j udgment  gui ded by t he basi c pr i nci pl es 
under l y i ng t he r ul es.   These pr i nci pl es i ncl ude t he 
l awyer ' s obl i gat i on zeal ousl y t o pr ot ect  and pur sue a 
c l i ent ' s l egi t i mat e i nt er est s,  wi t hi n t he bounds of  
t he l aw,  whi l e mai nt ai ni ng a pr of essi onal ,  cour t eous 
and ci v i l  at t i t ude t owar d al l  per sons i nvol ved i n t he 
l egal  syst em.  
 
We agr ee wi t h t he r ef er ee t hat  At t or ney Tor vi nen exer ci sed 

sensi t i ve pr of essi onal  and mor al  j udgment ,  and mai nt ai ned a 
pr of essi onal ,  cour t eous and ci v i l  at t i t ude t owar d al l  par t i es 
i nvol ved i n t he par ki ng l ot  di sput e.   At t or ney Tor vi nen and hi s 
l aw f i r m spent  a gr eat  deal  of  t i me di scussi ng whet her  a 
conf l i c t  of  i nt er est  exi st ed.   They concl uded t her e was no 
conf l i c t .   Ul t i mat el y,  At t or ney Tor vi nen and hi s f i r m di d 
wi t hdr aw f r om r epr esent i ng Lange/ Laughl i n and assi st ed t hem i n 
f i ndi ng subst i t ut e counsel .   Based upon t he f or egoi ng,  
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I T I S ORDERED t hat  t he OLR' s compl ai nt  i s  di smi ssed,  
wi t hout  cost s.  
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