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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s,  Af f el dt  v.  Gr een 

Lake Count y,  No.  2009AP2315,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  

Jul y 28,  2010) ,  t hat  af f i r med an or der  of  t he Gr een Lake Count y 

Ci r cui t  Cour t 1 gr ant i ng summar y j udgment  i n f avor  of  Gr een Lake 

Count y ( t he Count y) .    

¶2 Davi d Af f el dt ,  Joyce Af f el dt ,  and W.  Al an Af f el dt  ( t he 

Af f el dt s)  obj ect ed t o t he Count y ' s r emoval  of  t r ees and f ences 

                                                 
1 The Honor abl e Wi l l i am M.  McMoni gal  pr esi ded.  
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al ong t hei r  f ar m pr oper t y on Count y Hi ghway B ( Hi ghway B)  i n t he 

t ownshi p of  Gr een Lake.   The Af f el dt s sought  a j udgment  

decl ar i ng t hat  t he t r ees and f ences ar e not  wi t hi n t he Count y ' s 

r i ght - of - way and enj oi ni ng t hei r  r emoval .   The Count y moved f or  

summar y j udgment ,  and t he ci r cui t  cour t  gr ant ed t he Count y ' s 

mot i on.   The ci r cui t  cour t  det er mi ned t hat  t he Af f el dt s f ai l ed 

t o set  f or t h suf f i c i ent  evi dence t o r ebut  t he pr esumpt i on under  

Wi s.  St at .  § 82. 31( 2) ( a)  ( 2007- 08) 2 t hat  Hi ghway B i s 66 f eet  

( f our  r ods)  wi de.    

¶3 The Af f el dt s appeal ed,  and t he cour t  of  appeal s 

af f i r med,  t hough on di f f er ent  gr ounds.  

¶4 The Af f el dt s pet i t i oned t hi s cour t  f or  r evi ew,  and we 

accept ed.   We now r ever se t he deci s i on of  t he cour t  of  appeal s  

and r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

¶5 The cent r al  i ssue pr esent ed i n t hi s case i s whet her  

t he Af f el dt s have set  f or t h suf f i c i ent  evi dence t o r ai se a 

genui ne i ssue of  mat er i al  f act  concer ni ng t he wi dt h of  Hi ghway 

B.   Mor e speci f i cal l y:  

( 1)  Have t he Af f el dt s set  f or t h suf f i c i ent  evi dence 

demonst r at i ng t hat  t her e i s a genui ne i ssue as t o 

whet her  Hi ghway B i s a r ecor ded hi ghway t hat  has been 

l ai d out ?   

( 2)  Assumi ng Hi ghway B has been l ai d out  but  not  r ecor ded,  

have t he Af f el dt s set  f or t h suf f i c i ent  evi dence t o 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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r ebut  t he pr esumpt i on under  Wi s.  St at .  § 82. 31( 1)  t hat  

Hi ghway B was l ai d out  f our  r ods wi de? 

( 3)  Assumi ng Hi ghway B has not  been l ai d out  and i nst ead 

was cr eat ed by user ,  have t he Af f el dt s set  f or t h 

suf f i c i ent  evi dence t o r ebut  t he pr esumpt i on under  

Wi s.  St at .  § 82. 31( 2) ( a)  t hat  Hi ghway B i s f our  r ods 

wi de? 

¶6 Al t er nat i vel y,  i f  we concl ude t hat  t he Af f el dt s f ai l ed 

t o set  f or t h suf f i c i ent  evi dence t o r ebut  t he pr esumpt i on t hat  

Hi ghway B i s f our  r ods wi de,  t he Af f el dt s ask us t o deci de 

whet her  t he pr esumpt i on' s r et r oact i ve appl i cat i on t o Hi ghway B 

const i t ut es a t aki ng of  t he Af f el dt s '  pr oper t y wi t hout  j ust  

compensat i on i n v i ol at i on of  t he Fi f t h Amendment  of  t he Uni t ed 

St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n 

Const i t ut i on.  

¶7 We concl ude t hat  t he c i r cui t  cour t  i mpr oper l y gr ant ed 

summar y j udgment  t o t he Count y.   The Af f el dt s have set  f or t h 

suf f i c i ent  evi dence t o r ai se a genui ne i ssue of  mat er i al  f act  

concer ni ng t he wi dt h of  Hi ghway B.   Speci f i cal l y,  t he Af f el dt s 

have set  f or t h speci f i c  f act s showi ng t hat  t her e i s a genui ne 

i ssue as t o whet her  Hi ghway B i s a r ecor ded hi ghway t hat  has 

been l ai d out .   Mor eover ,  assumi ng Hi ghway B has been l ai d out  

but  not  r ecor ded,  t he Af f el dt s  have set  f or t h speci f i c  f act s 

t hat ,  i f  pr oven,  ar e suf f i c i ent  t o r ebut  t he pr esumpt i on t hat  

Hi ghway B was l ai d out  f our  r ods wi de.   Fi nal l y,  assumi ng 

Hi ghway B has not  been l ai d out  and i nst ead was cr eat ed by user ,  

t he Af f el dt s have set  f or t h speci f i c  f act s t hat ,  i f  pr oven,  ar e 



No.  2009AP2315   

 

4 
 

suf f i c i ent  t o r ebut  t he pr esumpt i on t hat  Hi ghway B i s f our  r ods 

wi de.  

¶8 Because we concl ude t hat  t he Af f el dt s have set  f or t h 

suf f i c i ent  evi dence t o r ebut  t he pr esumpt i on t hat  Hi ghway B i s 

f our  r ods wi de,  we do not  r each t he quest i on of  whet her  t he 

pr esumpt i on' s r et r oact i ve appl i cat i on t o Hi ghway B amount s t o an 

unconst i t ut i onal  t aki ng of  t he Af f el dt s '  pr oper t y.  

I .  FACTUAL BACKGROUND 

¶9 The Af f el dt s own t wo f ar ms i n t he t ownshi p of  Gr een 

Lake,  on opposi t e s i des of  Hi ghway B. 3  W.  Al an Af f el dt  and hi s 

wi f e,  Joyce Af f el dt ,  l i ve on t he nor t h s i de of  Hi ghway B i n a 

f ar mhouse bui l t  by hi s gr andpar ent s i n t he ear l y 1920s.   I n 

2005,  t hei r  son,  Davi d Af f el dt ,  pur chased a f ar m on t he sout h 

s i de of  Hi ghway B.   I t  i s  undi sput ed t hat  Hi ghway B has exi st ed 

i n i t s same l ocat i on s i nce t he l at e 1800s.   I t  i s  f ur t her  

undi sput ed t hat  t he Count y has mai nt ai ned Hi ghway B f or  at  l east  

t he past  t en year s.  

¶10 I n Januar y 2008,  t he Gr een Lake Count y Hi ghway 

Depar t ment  schedul ed a r econst r uct i on and mai nt enance pr oj ect  on 

Hi ghway B.   The pr oj ect  consi st ed of  t he r esur f aci ng of  t he 

r oad,  t he c l ear i ng of  di t ches,  and t he l ayi ng of  under gr ound 

ut i l i t i es.   I n or der  t o accompl i sh i t s pr oj ect ,  t he Count y 

deemed i t  necessar y t o r emove al l  t r ees,  f ence l i ne,  and ot her  

encr oachment s wi t hi n t he Count y ' s r i ght - of - way.    

                                                 
3 Hi ghway B t o t he west  of  t he Af f el dt s '  pr oper t y l i es i n 

t he t ownshi p of  Mar quet t e.  
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¶11 The par t i es di sput e t he t i me and manner  i n whi ch t he 

Af f el dt s r ecei ved not i ce of  t he r econst r uct i on pr oj ect .   

Never t hel ess,  i n ear l y 2008,  t he Af f el dt s became awar e of  t he 

Count y ' s i nt ent  t o r emove t r ees and f ence l i ne f r om al ong t he 

si des of  Hi ghway B.   The Af f el dt s r epeat edl y obj ect ed t o t he 

r emoval ,  cont endi ng t hat  t he t r ees and f ences al ong t hei r  

pr oper t i es wer e not  wi t hi n t he Count y ' s r i ght - of - way.   Accor di ng 

t o t he Count y,  t he Af f el dt s wer e t he onl y af f ect ed pr oper t y 

owner s on Hi ghway B whom di d not  appr ove of  t he r emoval  of  t he 

t r ees and f ences.  

I I .  PROCEDURAL POSTURE 

¶12 On Apr i l  15,  2008,  t he Af f el dt s f i l ed a compl ai nt  

agai nst  t he Count y,  seeki ng a j udgment  decl ar i ng t hat  t he t r ees 

al ong Hi ghway B ar e not  wi t hi n t he Count y ' s r i ght - of - way.   The 

Af f el dt s r equest ed t he ci r cui t  cour t  t o enj oi n t he Count y ' s 

r emoval  of  t he t r ees,  al l egi ng t hat  such r emoval  woul d amount  t o 

an unconst i t ut i onal  t aki ng of  t he Af f el dt s '  pr oper t y.  

¶13 On t hat  same dat e,  t he Af f el dt s moved t he ci r cui t  

cour t  f or  an or der  t empor ar i l y  r est r ai ni ng and enj oi ni ng t he 

Count y f r om r emovi ng,  cut t i ng,  damagi ng,  or  dest r oyi ng any t r ees 

on t he Af f el dt s '  pr oper t y.   The ci r cui t  cour t  deni ed t he 

Af f el dt s '  mot i ons,  and t he Count y pr oceeded wi t h i t s 

r econst r uct i on pr oj ect  as schedul ed.  

¶14 I n i t s answer  t o t he Af f el dt s '  compl ai nt ,  t he Count y 

deni ed t hat  t he t r ees wer e t he Af f el dt s '  pr oper t y and r equest ed 

t he ci r cui t  cour t  t o di smi ss t he compl ai nt .  
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¶15 On November  6,  2008,  t he Count y moved f or  summar y 

j udgment ,  ar gui ng t hat  t he r emoval  of  t r ees,  f ences,  and ot her  

encr oachment s al ong Hi ghway B l i es ent i r el y wi t hi n t he Count y ' s 

pr esumed f our  r od r i ght - of - way.   Pur suant  t o Wi s.  St at .  

§§ 83. 01( 7) ( a)  and ( b)  and 86. 04( 1) ,  r espect i vel y,  t he Count y 

asser t ed i t  has t he dut y t o mai nt ai n Hi ghway B and t he aut hor i t y  

t o r emove any encr oachment s wi t hi n i t s r i ght - of - way.   The Count y 

f ur t her  mai nt ai ned t hat  t he Af f el dt s ar e unabl e t o pr esent  any 

document at i on or  f act s t hat  woul d r ebut  t he pr esumpt i on t hat  

Hi ghway B i s f our  r ods wi de.  

¶16 The Count y suppor t ed i t s mot i on f or  summar y j udgment  

wi t h af f i davi t s by Duane Pr achel  ( Pr achel ) ,  t he Super i nt endent  

of  t he Gr een Lake Count y Hi ghway Depar t ment ,  and Jason I ngr am 

( I ngr am) ,  a r egi st er ed l and sur veyor .   Pr achel  aver r ed t hat  

Hi ghway B has exi st ed and been mai nt ai ned by t he Count y as a 

f our  r od r i ght - of - way f or  at  l east  20 year s.   Consi st ent  wi t h 

t he Count y ' s est abl i shed pol i cy and pr act i ce,  Pr achel  asser t ed,  

al l  obst acl es have t o be r emoved f r om t he r i ght - of - way i n or der  

f or  t he Count y t o car r y out  Hi ghway B' s r econst r uct i on and 

mai nt enance.  

¶17 I ngr am r epor t ed on and pr epar ed a sur vey of  Hi ghway B 

and expr essed hi s opi ni on t hat  Hi ghway B' s exi st ence dat es back 

t o t he l at e 1800s.   Based upon hi s r evi ew of  t he st at ut es and 

var i ous document s f r om t he Gr een Lake Count y Hi ghway Depar t ment ,  

t he Gr een Lake Count y Sur veyor ,  Gr een Lake Regi st er  of  Deeds 

Of f i ce,  and t he t ownshi ps of  Mar quet t e and Gr een Lake,  I ngr am 

f ur t her  aver r ed t hat  Hi ghway B i s pr esumpt i vel y f our  r ods wi de.    
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¶18 I n hi s r epor t  at t ached t o hi s af f i davi t ,  I ngr am 

acknowl edged " not  f i ndi ng any wr i t t en r ecor d of  [ Hi ghway B' s]  

l ocat i on or  wi dt h"  but  never t hel ess opi ned t hat  a f our  r od wi dt h 

i s t he " best  f i t "  f or  Hi ghway B:  " [ T] he f act  t hat  t hi s was a 

' maj or '  r oadway i n t he mi d 1800' s l eads us t o pr esume t hat  4 

r ods i s t he best  det er mi nat i on of  t he r i ght  of  way 

wi dt h .  .  .  . "   I ngr am r ecogni zed t hat  " anci ent  f ences"  al ong 

t he sout h s i de of  Hi ghway B var i ed f r om zer o t o s i x f eet  nor t h 

of  t he f our  r od r i ght - of - way but  di smi ssed t he val ue of  such 

i nf or mat i on,  expl ai ni ng t hat  t he l ocat i on of  Hi ghway B' s f ence 

l i ne l acked consi st ency.  

¶19 On December  11,  2008,  t he Af f el dt s f i l ed a br i ef  i n 

opposi t i on t o t he Count y ' s mot i on f or  summar y j udgment .   The 

Af f el dt s ar gued t hat  summar y j udgment  i s i nappr opr i at e because 

genui ne i ssues of  mat er i al  f act  pr ecl ude t he ci r cui t  cour t  f r om 

bei ng abl e t o det er mi ne,  as a mat t er  of  l aw,  t hat  Hi ghway B i s 

f our  r ods wi de.   I n t he al t er nat i ve,  t he Af f el dt s ar gued t hat  

t he appl i cat i on of  t he f our  r od pr esumpt i on t o Hi ghway B 

const i t ut es a t aki ng of  t he Af f el dt s '  pr oper t y wi t hout  j ust  

compensat i on i n v i ol at i on of  t he f eder al  and st at e 

const i t ut i ons.  

¶20 The Af f el dt s at t ached sever al  af f i davi t s t o t hei r  

br i ef  i n opposi t i on t o t he Count y ' s mot i on f or  summar y j udgment ,  

i ncl udi ng one by Denni s St ei nkr aus ( St ei nkr aus) ,  a l i censed l and 

sur veyor ,  and one by each of  t he t hr ee Af f el dt  pl ai nt i f f s.   

St ei nkr aus r evi ewed I ngr am' s sur vey map and t hen pr epar ed one of  

hi s own,  i n whi ch he i l l ust r at ed t he f ence l i ne and sever al  
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t r ees and t r ee st umps al ong Hi ghway B t hat  exi st  wi t hi n t he 

Count y ' s al l eged f our  r od r i ght - of - way.  

¶21 I n hi s af f i davi t ,  W.  Al an Af f el dt  st at ed t hat  he has 

l i ved i n t he same f ar mhouse on Hi ghway B si nce he was bor n on 

December  7,  1946.   He aver r ed t hat  t he t r ees and f ences 

i dent i f i ed i n St ei nkr aus'  sur vey map have exi st ed i n t he same 

l ocat i on f or  as l ong as he can r emember .   I n suppor t ,  W.  Al an 

at t ached t o hi s af f i davi t  an out door  phot ogr aph of  hi msel f  as a 

baby and anot her  t aken i n 1962,  bot h of  whi ch r eveal  f ul l - gr own 

t r ees bor der i ng Hi ghway B.   I n addi t i on,  W.  Al an at t ached t o hi s  

af f i davi t  an aer i al  phot ogr aph al l egedl y t aken i n t he l at e 

1940s,  whi ch shows a f ence l i ne and sever al  t r ees on ei t her  s i de 

of  Hi ghway B.   W.  Al an aver r ed t hat  t hat  par t i cul ar  f ence l i ne 

was t he same one t hat  exi st ed at  t he t i me t hi s l awsui t  began.  

¶22 W.  Al an al so expl ai ned t hat  as ear l y as 1954,  a 

machi ne shed had been l ocat ed on hi s pr oper t y,  26 f eet  f r om t he 

cent er l i ne of  Hi ghway B.   I n 1992,  he r epl aced t hat  shed wi t h a 

new one whi ch he asser t s l i es 32 f eet  f r om t he cent er l i ne.  

¶23 Fi nal l y,  W.  Al an aver r ed t hat  hi s f ami l y has al ways 

mowed i t s l awn up t o t he gr avel  shoul der  of  Hi ghway B and t hat  

i n t he 62 year s he has l i ved at  hi s pr oper t y,  he has never  seen 

t he Count y mai nt ai n t he t r ees or  f ence l i ne al ong Hi ghway B,  nor  

mow t he l awn or  pl ow snow t o i t s f ul l  al l eged f our  r od r i ght - of -

way.  

¶24 I n her  af f i davi t ,  Joyce Af f el dt  echoed many of  her  

husband' s st at ement s.   I n addi t i on,  Joyce opi ned t hat  Hi ghway B 

was never  l ai d out .   I n suppor t ,  she at t ached t o her  af f i davi t  a 
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copy of  t he Gr een Lake Count y Boar d pr oceedi ngs f r om November  

21,  1939,  whi ch pur por t edl y r eveal s t he adopt i on of  a r esol ut i on 

t o add Hi ghway B t o t he syst em of  t own r oads mai nt ai ned by t he 

Count y.  

¶25 Davi d Af f el dt  s i mi l ar l y aver r ed t hat  dur i ng hi s 

l i f et i me,  he has never  seen t he Count y mai nt ai n Hi ghway B beyond 

t he shoul der s of  t he hi ghway,  ot her  t han mowi ng t he gr ass on t he 

sout h s i de up t o t he f ence l i ne.   Davi d at t ached t o hi s 

af f i davi t  a phot ogr aph f r om Januar y 2008 whi ch,  accor di ng t o 

Davi d,  shows t hat  t he Count y pl owed snow onl y seven or  ei ght  

f eet  beyond t he paved por t i on of  Hi ghway B.   

¶26 Af t er  or der i ng suppl ement al  br i ef s and hear i ng 

ar gument s,  on Jul y 22,  2009,  t he c i r cui t  cour t  gr ant ed t he 

Count y ' s mot i on f or  summar y j udgment .   Fi ndi ng t hat  Hi ghway B,  

" a s i gni f i cant  cr oss- count y t hor oughf ar e,  has l ong si nce l ef t  

t he appear ance of  r ur al ,  has been paved f or  a l ong,  l ong t i me 

and has been mai nt ai ned by t he [ C] ount y on some basi s, "  t he 

c i r cui t  cour t  appl i ed t o Hi ghway B t he f our  r od pr esumpt i on 

under  Wi s.  St at .  § 82. 31( 2) ( a) .   Di st i ngui shi ng t hese f act s f r om 

t hose i n Thr el f al l  v .  Town of  Muscoda,  190 Wi s.  2d 121,  527 

N. W. 2d 367 ( Ct .  App.  1994) ,  t he c i r cui t  cour t  det er mi ned t hat  

t he Af f el dt s f ai l ed t o set  f or t h suf f i c i ent  evi dence t o r ebut  

t he pr esumpt i on t hat  Hi ghway B i s f our  r ods wi de.    

¶27 I n maki ng i t s det er mi nat i on,  t he c i r cui t  cour t  

acknowl edged t hat  i t  was " goi ng,  t o some degr ee,  s l i ght l y 

out si de t he bounds of  summar y j udgement  .  .  .  . "   I n par t i cul ar ,  

t he c i r cui t  cour t  not ed t he poss i bl e exi st ence of  anci ent  f ence 
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l i nes al ong Hi ghway B but  concl uded t hat  " t hose l i nes of  

demar cat i on,  what ever  f or m t hat  t hey come i n,  f ences or  t r ee 

l i nes,  ar e not  suf f i c i ent l y consi st ent . "   The ci r cui t  cour t  was 

per suaded t hat  t he f our  r od pr esumpt i on pr omot es saf et y and 

st andar di zed hi ghway mai nt enance:   

The cour t  bel i eves t hat  t her e i s mer i t  t o t he 
[ C] ount y ' s posi t i on t hat  ever y 100 f oot  pr oper t y owner  
cannot  have a di f f er ent  f ence l i ne[ ; ]  ot her wi se t he 
hi ghway syst em woul d r esul t  i n chaos and not  enhance 
management  but  under mi ne pr oper  management  f r om bot h 
r oad mai nt enance and saf et y f or  t hose who use i t ,  so 
even t hough t he cour t  may be vent ur i ng s l i ght l y 
out si de of  t he bounds,  t he cour t  bel i eves t hat  
gr ant i ng t he summar y j udgement  i s appr opr i at e i n f avor  
of  t he [ C] ount y.  

¶28 The Af f el dt s appeal ed,  and t he cour t  of  appeal s 

af f i r med,  t hough on di f f er ent  gr ounds.   Af f el dt ,  No.  2009AP2315,  

unpubl i shed sl i p op.   The cour t  of  appeal s concl uded t hat  t he 

Count y i s ent i t l ed t o summar y j udgment  based upon t he 

" undi sput ed"  f act  t hat  Hi ghway B i s a r ecor ded,  l ai d out  hi ghway 

and hence has a f our  r od r i ght - of - way as a mat t er  of  l aw.   I d. ,  

¶¶13- 15.   Accor di ng t o t he cour t  of  appeal s,  " [ t ] he evi dence 

demonst r at i ng t hat  Hi ghway B i s r ecor ded and l ai d out  der i ves 

di r ect l y f r om Resol ut i on No.  38 of  t he Gr een Lake Count y Boar d 

mi nut es dat ed November  21,  1939, "  i d. ,  ¶12,  t he same r esol ut i on 

r el i ed upon by Joyce Af f el dt  i n her  af f i davi t ,  i d. ,  ¶13.   I n a 

f oot not e,  t he cour t  of  appeal s acknowl edged,  but  t hen di smi ssed,  

t he Af f el dt s '  ar gument  t hat  t he r esol ut i on i s i nsuf f i c i ent  t o 

est abl i sh t hat  Hi ghway B was l ai d out .   I d. ,  ¶13 n. 4 
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( di st i ngui shi ng t he r esol ut i on i n t hi s case f r om t hat  i n 

Muehr cke v.  Behr ens,  43 Wi s.  2d 1,  169 N. W. 2d 86 ( 1969) ) .  

¶29 The cour t  of  appeal s r easoned t hat  because Hi ghway B 

i s i ndi sput abl y a r ecor ded,  l ai d out  hi ghway,  i t  concl usi vel y 

has a f our  r od r i ght - of - way pur suant  t o Wi s.  St at .  § 82. 50( 1) .   

Af f el dt ,  No.  2009AP2315,  unpubl i shed sl i p op. ,  ¶15.   Ther ef or e,  

t he cour t  of  appeal s det er mi ned,  t he r ebut t abl e f our  r od 

pr esumpt i on i n Wi s.  St at .  § 82. 31 i s not  even t r i gger ed:    

We acknowl edge t hat  i n some ci r cumst ances,  a 
r ebut t abl e pr esumpt i on exi st s.   However ,  t he 
c i r cumst ances gi v i ng r i se t o a pr esumpt i on ar e not  
pr esent  her e.   The l egi s l at ur e pr ovi ded f or  t he 
pr esumpt i on i n cases wher e r ecor ds wer e unavai l abl e t o 
show t he r oad was r ecor ded and l ai d out ,  see 
§ 82. 31( 1) ,  or  wher e t he r oad i s an unr ecor ded 
hi ghway,  see § 82. 31( 2) .   Her e,  a r ecor d exi st s of  t he 
r esol ut i on t o cr eat e Hi ghway B,  i ncl udi ng a 
descr i pt i on of  i t s  l ocat i on,  t he vot e count ,  passage,  
and adopt i on of  Hi ghway B as a t own hi ghway.  

I d. ,  ¶14.  

¶30 The Af f el dt s pet i t i oned t hi s cour t  f or  r evi ew,  whi ch 

we accept ed on Oct ober  27,  2010.   We now r ever se t he deci s i on of  

t he cour t  of  appeal s and r emand t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs.  

I I I .  STANDARD OF REVI EW 

¶31 Thi s case comes t o us on summar y j udgment .   Whet her  

t he c i r cui t  cour t  pr oper l y gr ant ed summar y j udgment  t o t he 

Count y i s a quest i on of  l aw t hat  we r evi ew de novo,  appl y i ng t he 

same st andar ds used by t he c i r cui t  cour t  and set  f or t h i n Wi s.  

St at .  § 802. 08.   See Konneker  v.  Romano,  2010 WI  65,  ¶22,  326 
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Wi s.  2d 268,  785 N. W. 2d 432;  Raci ne Cnt y.  v.  Or acul ar  Mi l waukee,  

I nc. ,  2010 WI  25,  ¶24,  323 Wi s.  2d 682,  781 N. W. 2d 88.  

¶32 Thi s case al so r equi r es us t o consi der  t he i nt er pl ay 

bet ween t he moder n hi ghway st at ut es and t hose t hat  exi st ed at  

t he t i me a hi ghway was pur por t edl y l ai d out .   St at ut or y 

i nt er pr et at i on pr esent s a quest i on of  l aw t hat  we r evi ew 

i ndependent l y whi l e benef i t t i ng f r om t he l ower  cour t s '  anal yses.   

Konneker ,  326 Wi s.  2d 268,  ¶24.  

I V.  ANALYSI S 

¶33 We concl ude t hat  t he Count y i s not  ent i t l ed t o summar y 

j udgment  because t he Af f el dt s have set  f or t h suf f i c i ent  evi dence 

t o r ai se a genui ne i ssue of  mat er i al  f act  concer ni ng t he wi dt h 

of  Hi ghway B.   We begi n our  anal ysi s by out l i ni ng t he st at ut or y 

f r amewor k f or  det er mi ni ng t he wi dt h of  Hi ghway B.   We t hen appl y  

t he summar y j udgment  met hodol ogy t o t hat  f r amewor k.  

A.  St at ut or y Fr amewor k f or  Det er mi ni ng 
t he Wi dt h of  Hi ghway B 

¶34 As t he Count y poi nt s out ,  and t he Af f el dt s do not  

di sput e,  t he Count y has t he dut y t o mai nt ai n Hi ghway B.   See 

Wi s.  St at .  § 83. 01( 7) ( a) ,  ( b) .   Fur t her mor e,  t he Count y has t he 

aut hor i t y t o r emove any encr oachment  upon Hi ghway B' s r i ght - of -

way.   See Wi s.  St at .  § 86. 04( 1) .   The cent r al  i ssue i n t hi s case 

i s t he wi dt h of  Hi ghway B' s r i ght - of - way.   I f  Hi ghway B i s a 

f ul l  f our  r ods wi de,  as t he Count y cont ends,  t hen t he Count y was 

wi t hi n i t s aut hor i t y t o r emove t he t r ees and f ence l i ne al ong 

t he Af f el dt s '  pr oper t y.  

1.  Wi sconsi n St at .  § 82. 31 
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¶35 Wi sconsi n St at .  § 82. 31 set s f or t h t he pr esumpt i ve 

wi dt h of  exi st i ng hi ghways. 4  Sect i on 82. 31 di st i ngui shes bet ween 

" Recor ded Hi ghways"  i n subsect i on ( 1)  and " Unr ecor ded Hi ghways"  

i n subsect i on ( 2) .   We exami ne t hese subsect i ons i n t ur n.  

¶36 Wi sconsi n St at .  § 82. 31( 1) ,  " Recor ded Hi ghways, "  

pr ovi des:   

Any r ecor ded hi ghway t hat  has been l ai d out  under  
t hi s chapt er  i s  a l egal  hi ghway onl y t o t he ext ent  
t hat  i t  has been opened and wor ked f or  3 year s.   Any 
l ai d out  hi ghway t hat  has not  been f ul l y  and 
suf f i c i ent l y descr i bed or  r ecor ded or  f or  whi ch t he 
r ecor ds have been l ost  or  dest r oyed i s pr esumed t o be 
66 f eet  wi de.  

Hence,  t he r el evant  det er mi nat i on under  § 82. 31( 1)  i s whet her  

t he hi ghway i s ( 1)  a " r ecor ded hi ghway t hat  has been l ai d out "  

or  ( 2)  l ai d out  but  not  " f ul l y  and suf f i c i ent l y descr i bed or  

                                                 
4 Wi sconsi n St at .  ch.  82 i s ent i t l ed " Town Hi ghways, "  but  

t he l egi s l at i ve hi st or y i nf or ms us t hat  § 82. 31 shoul d not  be 
l i mi t ed i n scope t o t own hi ghways.    

Wi sconsi n St at .  ch.  82 i s t he r esul t  of  t he l egi s l at ur e' s 
s i gni f i cant  r eor gani zat i on of  Wi s.  St at .  chs.  80 and 81 ( 2001-
02) .   See 2003 Wi s.  Act  214,  pr ef at or y not e.   As r ecogni zed by 
t he Joi nt  Legi s l at i ve Counci l ' s  Speci al  Commi t t ee on 
Recodi f i cat i on of  Town Hi ghway St at ut es,  f or mer  chapt er s 80 and 
81 dat ed back t o t he 1800s and had been updat ed pi ecemeal ,  
wi t hout  r egar d t o i nt er nal  or gani zat i on.   I d.   The l egi s l at ur e 
or gani zed f or mer  chapt er s 80 and 81 by movi ng most  of  t hei r  
pr ovi s i ons i nt o a new chapt er  82.   I d.   I n doi ng so,  t he 
commi t t ee made cl ear  t hat  subst ant i ve changes wer e not  i nt ended 
unl ess speci f i cal l y not ed i n t he Act .   I d.  

Wi sconsi n St at .  § 82. 31,  i n par t i cul ar ,  i s  a r ecodi f i cat i on 
of  Wi s.  St at .  § 80. 01( 1m) - ( 2)  ( 2001- 02) .   2003 Wi s.  Act  214,  
§§ 21- 23.   For mer  chapt er  80 was ent i t l ed gener al l y " Layi ng 
Hi ghways"  and was not  l i mi t ed i n scope t o t own hi ghways.   2003 
Wi s.  Act  214 does not  i ndi cat e a subst ant i ve change bet ween Wi s.  
St at .  § 82. 31 and Wi s.  St at .  § 80. 01( 1m) - ( 2)  ( 2001- 02) .   See i d.    
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r ecor ded"  or  l ai d out  but  t he r ecor ds f or  whi ch " have been l ost  

or  dest r oyed. "   I n t he second i nst ance,  t he l ai d out  hi ghway i s 

pr esumed t o be 66 f eet  ( f our  r ods)  wi de.   § 82. 31( 1) .  

¶37 Wi sconsi n St at .  § 82. 31( 2)  gover ns " Unr ecor ded 

Hi ghways"  and st at es,  i n r el evant  par t :  " ( a)  .  .  .  any 

unr ecor ded hi ghway t hat  has been wor ked as a publ i c hi ghway f or  

10 year s or  mor e i s a publ i c  hi ghway and i s pr esumed t o be 66 

f eet  wi de. "   Hence,  t he r el evant  det er mi nat i on under  

§ 82. 31( 2) ( a)  i s whet her  t he hi ghway i s unr ecor ded but  " has been 

wor ked as a publ i c hi ghway f or  10 year s or  mor e. "   I f  so,  t he 

hi ghway i s pr esumed t o be 66 f eet  ( f our  r ods)  wi de.   

§ 82. 31( 2) ( a) .  

¶38 Accor di ngl y,  i n appl y i ng Wi s.  St at .  § 82. 31 t o Hi ghway 

B,  t he anal ysi s pr oceeds as f ol l ows:   

( 1)  I s Hi ghway B a " r ecor ded hi ghway t hat  has been l ai d 

out " ?  See § 82. 31( 1) .  

( 2)  I s Hi ghway B a " l ai d out  hi ghway"  but  not  " f ul l y  and 

suf f i c i ent l y descr i bed or  r ecor ded"  or  t he r ecor ds f or  

whi ch " have been l ost  or  dest r oyed" ?  See § 82. 31( 1) .   

I f  so,  Hi ghway B i s pr esumed t o be f our  r ods wi de.   

See i d.  

( 3)  I s Hi ghway B an " unr ecor ded hi ghway t hat  has been 

wor ked as a publ i c hi ghway f or  10 year s" ?  See 

§ 82. 31( 2) ( a) .   I f  so,  Hi ghway B i s pr esumed t o be 

f our  r ods wi de.   See i d.  

¶39 Wi sconsi n St at .  ch.  82 def i nes sever al  of  t he 

af or ement i oned t er ms,  i ncl udi ng " [ l ] ai d out , "  § 82. 01( 4) ,  
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" [ r ] ecor ded hi ghway, "  § 82. 01( 8) ,  and " [ u] nr ecor ded hi ghway, "  

§ 82. 01( 10) .   Chapt er  82 t hen out l i nes t he pr ocedur e f or  l ayi ng 

out ,  al t er i ng,  or  di scont i nui ng any hi ghway,  and t hen r ecor di ng 

t he r esul t i ng or der ,  see §§ 82. 10- 82. 29.   That  pr ocedur e,  

however ,  i s  not  det er mi nat i ve i n cases l i ke t hi s,  i n whi ch t he 

hi ghway at  i ssue was pur por t edl y l ai d out  decades or  even a 

cent ur y ear l i er .   I n t hi s case,  i n or der  t o det er mi ne whet her  

Hi ghway B i s r ecor ded,  l ai d out ,  bot h,  or  nei t her ,  we must  l ook 

t o Wi s.  St at .  ch.  80 ( 1939) ,  t he st at ut or y pr ocedur e t hat  was i n 

f or ce on November  21,  1939,  t he dat e on whi ch t he Count y 

pur por t edl y r esol ved t o l ay out  Hi ghway B.   See Jacobosky v.  

Town of  Ahnapee,  244 Wi s.  640,  643,  645,  13 N. W. 2d 72 ( 1944)  

( appl y i ng Wi s.  St at .  ch.  152 ( 1869)  t o a May 4,  1871,  or der  t hat  

l ai d out  t he hi ghway at  i ssue) ;  Town of  Buchanan v.  Wol f i nger ,  

237 Wi s.  652,  656,  298 N. W.  176 ( 1941)  ( appl y i ng Wi s.  St at .  ch.  

19 ( 1858)  t o a May 29,  1858,  or der  t hat  pur por t edl y l ai d out  t he 

hi ghway at  i ssue) .  

2.  Wi sconsi n St at .  ch.  80 ( 1939)  

¶40 Wi sconsi n St at .  § 80. 01 ( 1939)  i s an ear l y pr edecessor  

of  Wi s.  St at .  § 82. 31.   See supr a not e 4.   Wi sconsi n St at .  

§ 80. 01( 1)  ( 1939)  expl ai ned what  t he l egi s l at ur e consi der ed t o 

be a r ecor ded,  l ai d out  hi ghway i n 1939:   

Al l  hi ghways whi ch shal l  have been l ai d out  by 
t he super vi sor s of  any t own,  t he boar d of  super vi sor s 
of  any count y,  or  by a commi t t ee t her eof ,  or  by 
commi ssi oner s appoi nt ed by t he l egi s l at ur e,  or  by any 
ot her  dul y const i t ut ed aut hor i t y,  and r ecor ded,  any 
por t i on of  whi ch shal l  have been opened and wor ked f or  
t he t er m of  t hr ee year s shal l  be deemed t o be and ar e 
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her eby decl ar ed t o be l egal  hi ghways so f ar  as t hey 
have been so opened and wor ked,  not wi t hst andi ng t he 
l aw may not  have been i n al l  r espect s compl i ed wi t h i n 
l ayi ng out  t he same.   The maki ng of  an or der  l ayi ng 
out  any hi ghway by t he pr oper  of f i cer s and f i l i ng t he 
same or  a cer t i f i ed copy t her eof  i n t he of f i ce of  t he 
t own cl er k of  t he t own i n whi ch such r oad i s s i t uat ed 
shal l  be deemed a r ecor di ng of  such hi ghway wi t hi n t he 
meani ng of  t hi s sect i on.    

The f i r st  sent ence of  § 80. 01( 1)  ( 1939)  i s subst ant i vel y  

i dent i cal  t o t he f i r st  sent ence of  Wi s.  St at .  § 82. 31( 1) ;  under  

bot h,  any r ecor ded hi ghway t hat  has been l ai d out  i s deemed a 

l egal  hi ghway t o t he ext ent  t hat  i t  has been opened and wor ked 

f or  t hr ee year s.   Wi sconsi n St at .  § 80. 01( 1)  ( 1939) ,  however ,  

went  f ur t her  and def i ned a r ecor ded hi ghway as " [ t ] he maki ng of  

an or der  l ayi ng out  any hi ghway by t he pr oper  of f i cer s and 

f i l i ng t he same or  a cer t i f i ed copy t her eof  i n t he of f i ce of  t he 

t own cl er k of  t he t own i n whi ch such r oad i s s i t uat ed .  .  .  . "  

¶41 The or der  r ef er enced i n Wi s.  St at .  § 80. 01( 1)  ( 1939)  

was f ur t her  def i ned by Wi s.  St at .  § 80. 07 ( 1939) ,  whi ch gover ned 

hi ghways l ai d out  by t he super vi sor s of  a t own,  and Wi s.  St at .  

§ 80. 41 ( 1939) ,  whi ch gover ned hi ghways l ai d out  by t he boar d of  

super vi sor s of  a count y.   Wi sconsi n St at .  § 80. 07 ( 1939)  

pr ovi ded,  i n r el evant  par t :   

Whenever  t he super vi sor s shal l  l ay out  .  .  .  any 
hi ghway t hey shal l  make and si gn an or der  t her ef or ,  
i ncor por at i ng t her ei n a descr i pt i on of  t he hi ghway so 
l ai d out  .  .  .  ,  and shal l  cause an accur at e sur vey 
t her eof  t o be made when necessar y;  and such or der  
shal l  be f i l ed and r ecor ded i n t he of f i ce of  t he t own 
cl er k,  who shal l  not e t he t i me of  r ecor di ng t he same 
i n t he r ecor d.   Such or der  .  .  .  shal l  be so f i l ed 
wi t hi n t en days af t er  t he day f i xed by t hei r  not i ce or  
adj our nment  f or  deci di ng upon such appl i cat i on;  and i n 
case sai d super vi sor s shal l  f ai l  t o f i l e such 
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or der  .  .  .  wi t hi n t he t en days af or esai d t hey shal l  
be deemed t o have deci ded agai nst  such appl i cat i on.  

Si mi l ar l y,  Wi s.  St at .  § 80. 41 ( 1939)  pr ovi ded t hat  when a count y 

boar d of  super vi sor s l ays out  a hi ghway,  " t hey shal l  make an 

or der  l ayi ng out  .  .  .  such hi ghway or  r ef usi ng so t o do,  whi ch 

shal l  be s i gned by t he chai r man and count y c l er k  and f i l ed and 

r ecor ded i n t he count y c l er k' s of f i ce. "   The or der  must  

i ncor por at e a descr i pt i on of  t he hi ghway and an accur at e sur vey 

t her eof ,  when necessar y.   I d.   Not abl y,  t he count y boar d of  

super vi sor s " shal l  al so cause a copy of  such or der  t o be f i l ed 

i n t he of f i ce of  t he t own cl er k of  each t own i n whi ch any par t  

of  t he hi ghway l ai d out  .  .  .  l i es wi t hi n t en days af t er  t he 

maki ng of  such or der . "   I d.  

¶42 Wi sconsi n St at .  §§ 80. 01( 1) ,  80. 07,  and 80. 41 ( 1939)  

t each us t hat  i n 1939,  a hi ghway was r ecor ded and l ai d out  when 

t he or der  l ayi ng out  t he hi ghway,  or  a cer t i f i ed copy t her eof ,  

was f i l ed i n t he of f i ce of  t he t own cl er k of  t he t own or  t owns 

i n whi ch t he r oad was si t uat ed.   Fur t her mor e,  t he or der  l ayi ng 

out  t he hi ghway had t o be si gned by t he t own super vi sor s,  Wi s.  

St at .  § 80. 07 ( 1939) ,  or  by t he chai r man of  t he count y boar d of  

super vi sor s and t he count y c l er k,  Wi s.  St at .  § 80. 41 ( 1939) .   I n 

ei t her  case,  whet her  t he hi ghway was l ai d out  by t he super vi sor s 

of  a t own or  t he boar d of  super vi sor s of  a count y,  t he or der  

l ayi ng out  such hi ghway had t o i ncor por at e a descr i pt i on of  t he 

hi ghway and an accur at e sur vey t her eof  when necessar y.   Wi s.  

St at .  §§ 80. 07,  80. 41 ( 1939) .  
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¶43 Fi nal l y,  r el evant  t o t hi s case,  Wi s.  St at .  § 80. 08 

( 1939)  set  f or t h t he mi ni mum wi dt h of  hi ghways l ai d out  i n 1939:  

" [ H] i ghways shal l  be l ai d out  at  l east  t hr ee r ods wi de,  and when 

no wi dt h i s speci f i ed i n t he or der  t he hi ghway shal l  be f our  

r ods wi de. "  

¶44 Accor di ngl y,  t o det er mi ne t he pr oper  wi dt h of  Hi ghway 

B,  we now appl y t he l egi s l at i ve di r ect i ves f or  hi ghways l ai d out  

and r ecor ded i n 1939 t o t he f r amewor k ar t i cul at ed by Wi s.  St at .  

§ 82. 31.   The anal ysi s pr oceeds as f ol l ows:  

( 1)  I s Hi ghway B a " r ecor ded hi ghway t hat  has been l ai d 

out " ?  See § 82. 31( 1) .   That  i s,  was an or der  l ayi ng 

out  Hi ghway B,  or  a cer t i f i ed copy t her eof ,  f i l ed i n 

t he of f i ce of  t he t own cl er k of  t he t owns i n whi ch 

Hi ghway B i s s i t uat ed?  See Wi s.  St at .  § 80. 01( 1)  

( 1939) .   Fur t her mor e,  was t he or der  s i gned by t he t own 

super vi sor s or ,  al t er nat i vel y,  by t he chai r man of  t he 

count y boar d of  super vi sor s and t he count y c l er k,  and 

di d t he or der  i ncor por at e a descr i pt i on of  Hi ghway B 

and an accur at e sur vey t her eof  i f  necessar y?  See Wi s.  

St at .  §§ 80. 07,  80. 41 ( 1939) .   I f  al l  of  t he above i s 

answer ed af f i r mat i vel y,  t hen t he wi dt h of  Hi ghway B i s 

t he wi dt h speci f i ed i n t he or der  and,  i n any case,  
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must  be at  l east  t hr ee r ods. 5  See Wi s.  St at .  § 80. 08 

( 1939) .   I f  no wi dt h i s speci f i ed i n t he or der ,  t hen 

t he wi dt h of  Hi ghway B i s f our  r ods.   See i d.  

( 2)  I s Hi ghway B a " l ai d out  hi ghway"  but  not  " f ul l y  and 

suf f i c i ent l y descr i bed or  r ecor ded"  or  t he r ecor ds f or  

whi ch " have been l ost  or  dest r oyed" ?  See § 82. 31( 1) .   

I f  so,  Hi ghway B i s pr esumed t o be f our  r ods wi de.   

See i d.  

( 3)  I s Hi ghway B an " unr ecor ded hi ghway t hat  has been 

wor ked as a publ i c hi ghway f or  10 year s" ?  See 

§ 82. 31( 2) ( a) .   I f  so,  Hi ghway B i s pr esumed t o be 

f our  r ods wi de.   See i d.  

¶45 St i l l ,  as t he Af f el dt s poi nt  out ,  t he anal ysi s does 

not  necessar i l y  end t her e.   The f our  r od pr esumpt i ons under  Wi s.  

St at .  § 82. 31( 1)  and ( 2) ( a)  ar e r ebut t abl e.   See Bar r ows v.  

Kenosha Cnt y. ,  8 Wi s.  2d 58,  62- 63,  69,  98 N. W. 2d 461 ( 1959) ;  

                                                 
5 Fi ndi ng t hat  Hi ghway B i s i ndi sput abl y a r ecor ded,  l ai d 

out  hi ghway,  t he cour t  of  appeal s concl uded t hat  Hi ghway B,  as a 
mat t er  of  l aw,  has a f our  r od r i ght - of - way pur suant  t o Wi s.  
St at .  § 82. 50( 1) .   Af f el dt  v.  Gr een Lake Cnt y. ,  No.  2009AP2315,  
unpubl i shed sl i p op. ,  ¶15 ( Wi s.  Ct .  App.  Jul y 28,  2010) .   The 
cour t  of  appeal s '  appl i cat i on of  § 82. 50( 1)  i s i n er r or .   Even 
assumi ng f or  t he sake of  ar gument  t hat  Hi ghway B const i t ut es a 
t own r oad,  by t he st at ut e' s pl ai n l anguage,  § 82. 50 does not  
appl y t o t own r oads exi st i ng on Oct ober  1,  1992.   § 82. 50( 3) ;  
see al so 1999 Wi s.  Act  85,  § 5 ( desi gnat i ng Oct ober  1,  1992,  as 
t he ef f ect i ve dat e of  r ul es est abl i shi ng t he mi ni mum geomet r i c  
st andar ds f or  t he i mpr ovement  of  exi st i ng t own r oads under  Wi s.  
St at .  § 86. 266 ( 1997- 98) ,  t he pr edecessor  t o Wi s.  St at .  § 82. 52,  
see 2003 Wi s.  Act  214,  § 184) .   I t  i s  undi sput ed t hat  Hi ghway B 
has been i n exi s t ence si nce t he l at e 1800s,  and t hus,  Wi s.  St at .  
§ 82. 50 does not  appl y i n t hi s case.  
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Thr el f al l ,  190 Wi s.  2d at  128- 32.   Accor di ngl y,  i n t hi s case,  i f  

ei t her  ( 2)  or  ( 3)  of  t he above f r amewor k appl i es,  t hen Hi ghway B 

i s onl y pr esumed t o be f our  r ods wi de,  and t he Af f el dt s bear  t he 

bur den of  pr ovi ng ot her wi se.  

3.  The r ebut t abl e pr esumpt i ons under   
 Wi s.  St at .  § 82. 31( 1)  and ( 2) ( a)  

¶46 As pr evi ousl y descr i bed,  Wi s.  St at .  § 82. 31 set s f or t h 

t wo pr esumpt i ons as t o t he wi dt h of  hi ghways,  bot h pr ovi di ng f or  

a wi dt h of  66 f eet  ( f our  r ods) .   The f i r st  st at ed f our  r od 

pr esumpt i on appl i es t o al l  l ai d out  hi ghways t hat  ar e not  " f ul l y  

and suf f i c i ent l y descr i bed or  r ecor ded or  f or  whi ch t he r ecor ds 

have been l ost  or  dest r oyed .  .  .  . "   § 82. 31( 1) .   Thi s f i r st  

st at ed pr esumpt i on has exi st ed i n t he st at ut es s i nce 1885.   See 

§ 1,  ch.  102,  Laws of  1885;  Bar r ows,  8 Wi s.  2d at  62.  

¶47 The second st at ed f our  r od pr esumpt i on appl i es t o " any 

unr ecor ded hi ghway t hat  has been wor ked as a publ i c hi ghway f or  

10 year s or  mor e .  .  .  . "   Wi s.  St at .  § 82. 31( 2) ( a) .   I n ot her  

wor ds,  t he second st at ed pr esumpt i on appl i es t o al l  hi ghways,  

i ncl udi ng t hose cr eat ed by user ,  see Bar r ows,  8 Wi s.  2d at  62,  

so l ong as t he hi ghway has been " wor ked"  as a publ i c hi ghway,  

t hat  i s ,  r egul ar l y mai nt ai ned f or  publ i c use, 6 f or  a per i od of  at  

l east  t en year s.   § 82. 31( 2) ( a) .   Thi s second st at ed pr esumpt i on 

was enact ed i n 1951.   See ch.  380,  Laws of  1951;  Bar r ows,  8 

                                                 
6 For  pur poses of  Wi s.  St at .  ch.  82,  § 82. 01( 11)  def i nes t he 

t er m " wor ked"  as " act i on of  t he t own i n r egul ar l y mai nt ai ni ng a 
hi ghway f or  publ i c use,  i ncl udi ng haul i ng gr avel ,  gr adi ng,  
c l ear i ng or  pl owi ng,  and any ot her  mai nt enance by or  on behal f  
of  t he t own on t he r oad. "  
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Wi s.  2d at  62;  Thr el f al l ,  190 Wi s.  2d at  128.   Pr i or  t o 1951,  

t he concl usi ve wi dt h of  a hi ghway cr eat ed by user  was det er mi ned 

by t he l i mi t s of  t he user .   See Ni col ai  v.  Wi s.  Power  & Li ght  

Co. ,  227 Wi s.  83,  89,  277 N. W.  674 ( 1938) ;  St r i cker  v.  Town of  

Reedsbur g,  101 Wi s.  457,  462,  77 N. W.  897 ( 1899) ;  Thr el f al l ,  190 

Wi s.  2d at  128.  

¶48 I n Bar r ows,  t hi s cour t  pr ovi ded i nsi ght  i nt o t he t ype 

of  evi dence t hat  i s suf f i c i ent  t o r ebut  t he f our  r od 

pr esumpt i ons under  Wi s.  St at .  § 82. 31( 1)  and ( 2) ( a) .   I n t hat  

case,  l andowner s,  t he Bar r ows,  i nst i t ut ed i nver se condemnat i on 

pr oceedi ngs agai nst  Kenosha Count y t o r ecover  damages f or  an 

al l eged t aki ng of  t hei r  pr oper t y as a r esul t  of  t he count y ' s 

i mpr ovement  of  Wood Road.   Bar r ows,  8 Wi s.  2d at  60.   Kenosha 

Count y deni ed t hat  t he Wood Road i mpr ovement  r esul t ed i n a 

t aki ng of  t he Bar r ows'  pr oper t y,  cont endi ng t hat  Wood Road was 

f our  r ods wi de,  and t he acr eage al l egedl y t aken was l ocat ed 

wi t hi n t hat  f our  r od wi dt h.   I d.  at  60- 61.   The ci r cui t  cour t  

conduct ed a bench t r i al  and f ound t hat  Wood Road was a hi ghway 

cr eat ed by user ,  and t hus,  under  Wi s.  St at .  § 80. 01( 2)  ( 1959) , 7 

i t s  wi dt h was onl y pr esumed t o be f our  r ods.   See i d.  at  61- 62.   

The ci r cui t  cour t  f ur t her  det er mi ned t hat  t he Bar r ows had 

suf f i c i ent l y r ebut t ed t he f our  r od pr esumpt i on.   See i d.  at  62-

63.   Kenosha Count y appeal ed,  and t hi s cour t  r ever sed.   I d.  at  

61,  72.  

                                                 
7 Wi sconsi n St at .  § 80. 01( 2)  ( 1959)  i s an ear l y  pr edecessor  

t o Wi s.  St at .  § 82. 31( 2) ( a) .   See supr a not e 4.  
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¶49 As a pr el i mi nar y mat t er ,  t hi s cour t  agr eed wi t h t he 

c i r cui t  cour t  t hat  i f  Wood Road was i n f act  cr eat ed by user ,  

t hen t he Bar r ows suf f i c i ent l y r ebut t ed t he f our  r od pr esumpt i on.   

I d.  at  63.   Speci f i cal l y,  at  t r i al ,  t he Bar r ows t est i f i ed t hat  

f or  at  l east  t he pr ecedi ng 45 year s,  a bar bed wi r e f ence had 

exi st ed al ong Wood Road on t he west  s i de of  t he Bar r ows'  

pr oper t y and t hat  such f ence l i ne est abl i shed a t hr ee r od,  

r at her  t han f our  r od,  wi dt h of  Wood Road.   See i d.  at  62- 63.   

Thi s cour t  was sat i sf i ed t hat  i f  Wood Road was act ual l y a 

hi ghway cr eat ed by user ,  as f ound by t he c i r cui t  cour t ,  t hen t he 

Bar r ows'  t est i mony as t o t he f ence l i ne woul d be suf f i c i ent  t o 

r ebut  t he pr esumpt i on under  Wi s.  St at .  § 80. 01( 2)  ( 1959)  t hat  

Wood Road was f our  r ods wi de.   I d.  at  63.  

¶50 However ,  t hi s cour t  concl uded t hat  t he c i r cui t  cour t  

er r ed when i t  f ound t hat  Wood Road was cr eat ed by user ,  as 

opposed t o l ai d out .   I d.  at  69.   The cour t  r el i ed on sever al  

sur veys kept  by Kenosha Count y,  some dat i ng back t o t he l at e 

1800s,  of  l and on Wood Road t o t he nor t h and sout h of  t he 

Bar r ows'  pr oper t y.   See i d.  at  64- 65.   Al l  of  t he sur veys showed 

Wood Road t o be f our  r ods wi de.   See i d.   Not i ng t hat  

cont i nuousl y s i nce 1885 a st at ut or y pr esumpt i on has exi st ed t hat  

al l  l ai d r oads ar e f our  r ods wi de,  t he cour t  coul d f i nd " no 

l ogi cal  expl anat i on .  .  .  whi ch woul d account  f or  t he sur veyor s 

i n 1899 and 1909 showi ng Wood Road t o be 4 r ods wi de ot her  t han 

t hey must  have consi der ed i t  t o be a l ai d r oad. "   I d.  at  67.   

Fur t her mor e,  t he cour t  expl ai ned,  i f  Wood Road was l ai d out  t o 

t he nor t h and sout h of  t he Bar r ows'  pr oper t y,  t hen t her e was a 
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st r ong i nf er ence t hat  t he ent i r e l engt h of  Wood Road was l ai d 

out :  " Ther e i s ever y i ndi cat i on t hat  [ Wood Road]  was cr eat ed as 

a uni t  and not  pi ecemeal  as woul d be t he case i f  par t  had been 

cr eat ed by user  and t he ot her  par t  by t he t own' s l ayi ng i t  out . "   

I d.   

¶51 Fi ndi ng t hat  Wood Road was a l ai d out  hi ghway f or  

whi ch no t own r ecor ds exi st ed,  see i d.  at  63,  t hi s cour t  appl i ed 

t he al t er nat i ve f our  r od pr esumpt i on i n Wi s.  St at .  § 80. 01( 2)  

( 1959)  f or  l ai d out  hi ghways,  t he r ecor ds f or  whi ch " have been 

l ost  or  dest r oyed .  .  .  . "   See i d.  at  69.   The cour t  t hen 

concl uded t hat  t he Bar r ows f ai l ed t o pr oduce suf f i c i ent  evi dence 

t o over come t hat  pr esumpt i on.   See i d.  at  69- 71.   The cour t  

acknowl edged t hat  t he evi dence of  t he bar bed wi r e f ence l i ne,  

st andi ng by i t sel f ,  woul d i ndi cat e t he wi dt h of  Wood Road t o be 

t hr ee r ods al ong t he Bar r ows'  pr oper t y.   I d.  at  69.   

Never t hel ess,  t he cour t  concl uded t hat  such evi dence was 

i nsuf f i c i ent  t o over come t he pr esumpt i on t hat  Wood Road was l ai d 

out  t o be f our  r ods wi de:   

The r ecor d i s bar r en of  any evi dence whi ch woul d 
of f er  any expl anat i on as t o why t he t own aut hor i t i es 
may have l ai d out  t he hi ghway so as t o be f our  r ods i n 
wi dt h bot h t o t he nor t h and sout h of  t he Bar r ows'  
pr oper t y,  but  have l ai d i t  out  as a t hr ee- r od wi dt h 
opposi t e t he Bar r ows'  par cel .   Al l  of  t he ev i dence 
must  be vi ewed as a whol e i n det er mi ni ng whet her  t he 
exi st ence of  t he f ence l i ne,  or  l i nes,  at  and opposi t e 
t he Bar r ows'  pr oper t y,  r ai se a r easonabl e i nf er ence 
t hat  Wood r oad was t her e l ai d out  at  a t hr ee- r od 
wi dt h.  We do not  bel i eve t hat  i t  does and,  t her ef or e,  
t he st at ut or y pr esumpt i on has not  been r ebut t ed.  

I d.  at  70- 71.  
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¶52 Mor e r ecent l y,  i n Thr el f al l ,  t he cour t  of  appeal s 

appl i ed t he f our - r od pr esumpt i on t o an unr ecor ded hi ghway and 

concl uded t hat  evi dence of  anci ent  f ences wi t hi n t he f our - r od 

wi dt h r ebut t ed t he pr esumpt i on.   190 Wi s.  2d at  126- 27,  131.   I n 

t hat  case,  t he Town of  Muscoda cut  down t r ees and shr ubs al ong 

Sand Br anch Road,  a gr avel  r oad t hat  bi sect ed t he pr oper t y of  

t he pl ai nt i f f s,  t he Baums.   I d.  at  125.   The Baums f i l ed a 

compl ai nt  agai nst  t he t own,  al l egi ng t hat  t he t own t r espassed on 

t hei r  l and and unl awf ul l y cut  down t hei r  t r ees and shr ubs.   I d.  

at  125- 26.   Much l i ke t he Af f el dt s i n t hi s case,  t he Baums 

sought  a j udgment  decl ar i ng t he pr oper  wi dt h of  Sand Br anch Road 

and enj oi ni ng t he t own f r om f ur t her  cut t i ng down t r ees and 

shr ubs or  al t er i ng f ences on t he Baums'  pr oper t y .   I d.  at  126.   

The ci r cui t  cour t  gr ant ed t he Baums a t empor ar y r est r ai ni ng 

or der .   I d.   However ,  af t er  a bench t r i al ,  t he c i r cui t  cour t  

concl uded t hat  t he Baums f ai l ed t o r ebut  t he pr esumpt i on under  

Wi s.  St at .  § 80. 01( 2)  ( 1993- 94) 8 t hat  Sand Br anch Road,  an 

unr ecor ded hi ghway,  was f our  r ods wi de.   I d.   The Baums 

appeal ed,  i d. ,  and t he cour t  of  appeal s r ever sed,  i d.  at  138.    

¶53 Ther e was no di sput e t hat  Sand Br anch Road was an 

unr ecor ded hi ghway t hat  had been used by t he publ i c and wor ked 

by t he Town of  Muscoda f or  mor e t han 20 year s.   I d.  at  126- 27.   

Thus,  Sand Br anch Road was pr esumed t o be f our  r ods wi de.   I d.  

at  128 ( c i t i ng Wi s.  St at .  § 80. 01( 2)  ( 1993- 94) ) .   Rel y i ng on 

t hi s cour t ' s  deci s i on i n Bar r ows,  t he cour t  of  appeal s concl uded 

                                                 
8 See supr a not e 4.  
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t hat  t he exi st ence of  anci ent  f ences wi t hi n t wo r ods of  ei t her  

s i de of  Sand Br anch Road' s cent er l i ne was suf f i c i ent  t o r ebut  

t he pr esumpt i on t hat  t he r oad was f our  r ods wi de.   I d.  at  129- 31 

( c i t i ng Bar r ows,  8 Wi s.  2d at  63) .  

¶54 Speci f i cal l y,  at  t r i al ,  t he Baums i nt r oduced a sur vey 

showi ng t hat  f ences r an al ong t he nor t h and sout h s i des of  Sand 

Br anch Road and t hat  t he di st ance bet ween t he f ences was l ess 

t han f our  r ods.   I d.  at  129- 30.   Mor eover ,  l andowner s pr evi ous 

t o t he Baums t est i f i ed t hat  t he f ence l i ne had exi st ed i n 

subst ant i al l y  t he same l ocat i on as of  t he mi d- 1900s.   I d.  at  

130- 31.   The cour t  of  appeal s acknowl edged t hat  t he f ence wi dt h 

var i ed at  di f f er ent  poi nt s al ong Sand Br anch Road but  r ej ect ed 

t he ci r cui t  cour t ' s  f i ndi ng t hat  such evi dence pr ecl uded t he 

est abl i shment  of  a boundar y l i ne:   

The f ence i s t her e,  and i t  r anges bet ween 17. 9 and 
19. 0 f eet  sout h of  t he cent er  l i ne.   Gi ven t he ol d age 
of  t he f ences,  t he wi dest  possi bl e wi dt h of  t he r oad 
i s det er mi ned by t he l ocat i on of  t he anci ent  f ences 
i mmedi at el y nor t h and sout h of  t he r oad.   The boundar y 
l i nes of  t he r oad can be det er mi ned by a sur vey on t he 
basi s of  t hose l ocat i ons.  

I d.  at  132.    

¶55 Hence,  i n concl udi ng t hat  t he Baums r ebut t ed t he f our -

r od pr esumpt i on,  t he cour t  of  appeal s det er mi ned t hat  t he wi dest  

possi bl e wi dt h of  Sand Br anch Road was t hat  of  t he anci ent  

f ences.   See i d.  at  132.   The anci ent  f ences,  i n t ur n,  mar ked 

t he l i mi t s of  t he user .   I d. ;  see al so i d.  at  128 & n. 6 ( st at i ng 

t hat  t he Ni col ai  r ul e——t he wi dt h of  a hi ghway cr eat ed by user  i s  

det er mi ned by t he l i mi t s of  t he user ——st i l l  appl i es when a 
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l andowner  r ebut s  t he pr esumpt i on t hat  an unr ecor ded hi ghway i s  

f our  r ods) .  

¶56 I n summar y,  Bar r ows and Thr el f al l  t each us t hat  

evi dence of  anci ent  f ences wi t hi n a f our  r od wi dt h i s suf f i c i ent  

t o r ebut  t he pr esumpt i on under  Wi s.  St at .  § 82. 31( 2)  t hat  a 

hi ghway cr eat ed by user  i s f our  r ods wi de.   See Bar r ows,  8 

Wi s.  2d at  63;  Thr el f al l ,  190 Wi s.  2d at  129,  131.   I f  a 

l andowner  r ebut s t he pr esumpt i on t hat  a hi ghway cr eat ed by user  

i s f our  r ods wi de,  t hen t he hi ghway' s wi dt h i s det er mi ned by t he 

l i mi t s of  t he user .   See Thr el f al l ,  190 Wi s.  2d at  132;  Ni col ai ,  

227 Wi s.  at  89.   At  t he same t i me,  t hat  same evi dence of  anci ent  

f ences may not  be suf f i c i ent  t o r ebut  t he pr esumpt i on under  Wi s.  

St at .  § 82. 31( 1)  t hat  a l ai d out  hi ghway i s f our  r ods wi de.   See 

Bar r ows,  8 Wi s.  2d at  69- 71.  

¶57 Tur ni ng t o t he case now bef or e t hi s cour t ,  we ar e not  

yet  concer ned wi t h t he act ual  wi dt h of  Hi ghway B or  even whet her  

a pr esumpt i ve wi dt h i s r ebut t ed.   Unl i ke t he appeal  post ur es of  

Bar r ows and Thr el f al l ,  t he post ur e of  t hi s case i s summar y 

j udgment .   Accor di ngl y,  i n t hi s case,  we must  deci de onl y 

whet her  t he Af f el dt s have set  f or t h suf f i c i ent  evi dence t o r ai se 

a genui ne i ssue of  mat er i al  f act  concer ni ng t he wi dt h of  Hi ghway 

B.   We concl ude t hat  t hey have.  

B.  Appl i cat i on of  t he Summar y Judgment  Met hodol ogy 

¶58 The pr i nci pl es of  summar y j udgment  ar e wel l - def i ned.   

Summar y j udgment  shal l  be gr ant ed " i f  t he pl eadi ngs,  

deposi t i ons,  answer s t o i nt er r ogat or i es,  and admi ssi ons on f i l e,  

t oget her  wi t h t he af f i davi t s,  i f  any,  show t hat  t her e i s no 
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genui ne i ssue as t o any mat er i al  f act  and t hat  t he movi ng par t y 

i s ent i t l ed t o a j udgment  as a mat t er  of  l aw. "   Wi s.  St at .  

§ 802. 08( 2) .   St at ed conver sel y,  summar y j udgment  shoul d not  be 

gr ant ed " unl ess t he f act s pr esent ed concl usi vel y  show t hat  t he 

pl ai nt i f f ' s  act i on has no mer i t  and cannot  be mai nt ai ned. "   

Mr ozek v.  I nt r a Fi n.  Cor p. ,  2005 WI  73,  ¶14,  281 Wi s.  2d 448,  

699 N. W. 2d 54 ( i nt er nal  quot at i ons omi t t ed) .  

¶59 I n det er mi ni ng whet her  t o gr ant  summar y j udgment ,  " t he 

cour t  deci des whet her  t her e i s a genui ne i ssue of  mat er i al  f act ;  

t he cour t  does not  deci de t he f act . "   Or acul ar  Mi l waukee,  323 

Wi s.  2d 682,  ¶25.   The movi ng par t y bear s t he bur den of  

est abl i shi ng t he absence of  a genui ne,  t hat  i s ,  di sput ed,  i ssue 

of  mat er i al  f act .   AccuWeb,  I nc.  v.  Fol ey & Lar dner ,  2008 WI  24,  

¶21,  308 Wi s.  2d 258,  746 N. W. 2d 447;  Gr ams v.  Boss,  97 

Wi s.  2d 332,  338,  294 N. W. 2d 473 ( 1980) .   Mor eover ,  we vi ew 

summar y j udgment  mat er i al s i n t he l i ght  most  f avor abl e t o t he 

non- movi ng par t y.   AccuWeb,  308 Wi s.  2d 258,  ¶21.   As we have 

of t en st at ed,  " summar y j udgment  shoul d not  be gr ant ed unl ess t he 

movi ng par t y demonst r at es a r i ght  t o a j udgment  wi t h such 

cl ar i t y as t o l eave no r oom f or  cont r over sy. "   Gr ams,  97 Wi s.  2d 

at  338;  see al so Konneker ,  326 Wi s.  2d 268,  ¶22;  Or acul ar  

Mi l waukee,  323 Wi s.  2d 682,  ¶25;  Ener gy Compl exes,  I nc.  v.  Eau 

Cl ai r e Cnt y. ,  152 Wi s.  2d 453,  462,  449 N. W. 2d 35 ( 1989) ;  

Poynt er  v.  Johnst on,  114 Wi s.  2d 439,  446,  338 N. W. 2d 484 

( 1983) .  

¶60 I n t hi s case,  we concl ude t hat  t he c i r cui t  cour t  

i mpr oper l y gr ant ed summar y j udgment  t o t he Count y.   The Af f el dt s 
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have set  f or t h suf f i c i ent  evi dence t o r ai se a genui ne i ssue of  

mat er i al  f act  concer ni ng t he wi dt h of  Hi ghway B.    

1.  Recor ded hi ghway t hat  has been l ai d out  

¶61 The Af f el dt s have set  f or t h speci f i c  f act s showi ng 

t hat  t her e i s a genui ne i ssue as t o whet her  Hi ghway B i s a 

r ecor ded hi ghway t hat  has been l ai d out .   At t ached t o Joyce 

Af f el dt ' s  af f i davi t  was a copy of  t he Gr een Lake Count y Boar d 

pr oceedi ngs f r om November  21,  1939,  whi ch pur por t edl y r eveal s 

t he adopt i on of  Resol ut i on No.  38,  a r esol ut i on t o add Hi ghway B 

t o t he syst em of  t own r oads mai nt ai ned by t he Count y.   The 

r esol ut i on st at es t he f ol l owi ng:   

BE I T RESOLVED by t he Count y Boar d of  Super vi sor s 
of  Gr een Lake Count y dul y assembl ed i n r egul ar  sessi on 
begun November  14t h,  1939,   

THAT t he f ol l owi ng descr i bed r oad l y i ng whol l y i n 
t he Towns of  Gr een Lake and Mar quet t e be added t o t he 
Syst em of  Town Roads mai nt ai ned by t he Count y:   

Begi nni ng at  t he cent er  of  t he East  
one- hal f  of  Sect i on 27 at  i t s  j unct i on of  
St at e Hi ghway 73 and ext endi ng west  t hr ough 
Sect i on 27,  28 t o i t s j unct i on t o what  i s 
known as t he " Danze' s Taver n Road" ——a 
di st ance of  appr oxi mat el y one mi l e. "    

The r esol ut i on t hen pr ovi des t hat  i t  was " [ p] assed and adopt ed 

t hi s 21st  day of  November ,  1939"  and at t est ed t o by a named 

" Chai r man"  and a named " Count y Cl er k. "  

¶62 The Af f el dt s do not  di sput e t hat  t he descr i pt i on 

cont ai ned i n Resol ut i on No.  38 r ef er s t o Hi ghway B.   However ,  as 

t he Af f el dt s cor r ect l y poi nt  out ,  t her e i s a genui ne i ssue of  

mat er i al  f act  concer ni ng whet her  Resol ut i on No.  38 const i t ut es 
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an " or der "  l ayi ng out  Hi ghway B f or  pur poses of  sat i sf y i ng Wi s.  

St at .  § 80. 01( 1)  ( 1939) .   I ndeed,  t he Count y has pr esent ed no 

evi dence t hat  Resol ut i on No.  38,  or  a cer t i f i ed copy t her eof ,  

was f i l ed i n t he of f i ce of  t he Gr een Lake or  Mar quet t e t own 

cl er k.   See § 80. 01( 1)  ( 1939) ;  Muehr cke,  43 Wi s.  2d at  7 

( concl udi ng t hat  even an ent r y i n t he t own r ecor d book and 

si gned by t he t own cl er k f el l  " f ar  shor t  of  t he pr ocedur al  

r equi r ement s f or  l ayi ng out  publ i c hi ghways" ) ;  Wol f i nger ,  237 

Wi s.  at  656 ( concl udi ng t hat  t he t own boar d' s or der  pur por t edl y 

l ayi ng out  a r oad was def i c i ent  because i t  was not  f i l ed wi t h 

t he t own cl er k as r equi r ed by st at ut e) .    

¶63 Mor eover ,  t her e i s a genui ne i ssue of  mat er i al  f act  

concer ni ng whet her  Hi ghway B was l ai d out  by t he super vi sor s of  

t he t own of  Gr een Lake or  Mar quet t e,  such t hat  Wi s.  St at .  

§ 80. 07 ( 1939)  gover ned,  or  whet her  Hi ghway B was l ai d out  by 

t he boar d of  super vi sor s of  t he Count y,  such t hat  Wi s.  St at .  
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§ 80. 41 ( 1939)  gover ned. 9  Resol ut i on No.  38 was not  s i gned by 

any t own super vi sor ,  see Wi s.  St at .  § 80. 07 ( 1939) ,  and i t  was 

at t est ed t o,  but  not  s i gned by,  t he chai r man of  t he count y boar d 

of  super vi sor s and t he count y c l er k,  see Wi s.  St at .  § 80. 41 

( 1939) . 10   

                                                 
9 The di ssent ' s anal ysi s i s based ent i r el y upon an 

assumpt i on t hat  Resol ut i on No.  38 qual i f i es as an " or der "  of  t he 
Count y ' s boar d of  super vi sor s l ayi ng out  Hi ghway B f or  pur poses 
of  sat i sf y i ng Wi s.  St at .  § 80. 41 ( 1939) .   See di ssent ,  ¶78 
( " Gr een Lake Count y,  t hr ough i t s  boar d of  super v i sor s,  at t empt ed 
t o l ay out  t he hi ghway. " ) ;  di ssent ,  ¶79 ( " [ Resol ut i on No.  38]  
expr esses t he i nt ent  of  t he count y boar d of  super vi sor s t o 
l ocat e and l ay out  CTH B .  .  .  . " ) ;  di ssent ,  ¶88 ( " I n t he 
pr esent  case,  Gr een Lake Count y,  not  a t own,  l ai d out  CTH B i n 
1939,  adher i ng t o Wi s.  St at .  § 80. 41 ( 1939) . " ) ;  di ssent ,  ¶89 
( " Her e,  t he Gr een Lake Count y Boar d l ai d out  Hi ghway B on i t s 
own i ni t i at i ve. " ) .   That  t he di ssent  i s based upon an assumpt i on 
of  f act s i s i t sel f  i ndi cat i ve of  why summar y j udgment  i s 
i nappr opr i at e i n t hi s case.   " On summar y j udgment  t he cour t  does 
not  deci de t he i ssue of  f act ;  i t  deci des whet her  t her e i s a 
genui ne i ssue of  f act . "   Gr ams v.  Boss,  97 Wi s.  2d 332,  338,  294 
N. W. 2d 473 ( 1980) ;  see al so Raci ne Cnt y.  v.  Or acul ar  Mi l waukee,  
I nc. ,  2010 WI  25,  ¶25,  323 Wi s.  2d 682,  781 N. W. 2d 88.  

10 The di ssent  acknowl edges t hat  " not  al l  of  t he pr ocedur al  
st eps r equi r ed by t he 1939 st at ut es wer e pr eci sel y f ol l owed"  i n 
t he al l eged l ayi ng out  of  Hi ghway B,  see di ssent ,  ¶82,  but  yet  
decl i nes t o gr ant  t he Af f el dt s  t hei r  day i n cour t ,  r easoni ng 
t hat  any such def ect s wer e cur ed af t er  t he expi r at i on of  f i ve 
year s.   Di ssent ,  ¶91.   At  no poi nt  i n t hese pr oceedi ngs have t he 
Af f el dt s or  t he Count y r ai sed t he i ssue of  whet her  a cur at i ve 
st at ut e appl i es i n t hi s case.   See St at e v.  Car t er ,  2010 WI  77,  
¶56 n. 38,  327 Wi s.  2d 1,  785 N. W. 2d 516.   Never t hel ess,  we ar e 
cogni zant  of  t he f act  t hat  i n 1943,  t he l egi s l at ur e enact ed a 
cur at i ve pr ovi s i on t hat  ser ved t o val i dat e an ot her wi se 
def ect i ve r esol ut i on or  or der  af t er  t he expi r at i on of  f i ve 
year s.   Wi sconsi n St at .  § 80. 01( 4)  ( 1943)  pr ovi ded,  i n r el evant  
par t :   

Ever y st r eet ,  hi ghway and al l ey .  .  .  at t empt ed 
or  i nt ended t o be l ai d out  .  .  .  by t he aut hor i t i es of  
any count y,  t own,  c i t y or  v i l l age shal l  be hel d t o 
have been l awf ul l y so .  .  .  l ai d out  .  .  .  f r om and 
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¶64 Because t her e i s a genui ne i ssue as t o whet her  

Resol ut i on No.  38 const i t ut es an " or der "  l ayi ng out  Hi ghway B,  

                                                                                                                                                             
af t er  t he expi r at i on of  5 year s f r om t he dat e of  t he 
deed,  i nst r ument ,  pl at ,  or der ,  r esol ut i on or  ot her  
f i nal  pr oceedi ng had or  t aken t o ef f ect uat e such 
pur pose.   No def ect ,  omi ssi on or  i nf or mal i t y i n t he 
execut i on of  any pl at  or  deed of  dedi cat i on or  i n any 
pr oceedi ngs,  or der  or  r esol ut i on on t he par t  of  such 
aut hor i t i es f or  t he pur poses af or esai d shal l  af f ect  or  
i nval i dat e such pl at ,  deed,  or der  or  r esol ut i on or  
pr oceedi ng,  af t er  t he expi r at i on of  5 year s f r om t he 
dat e of  t he pl at ,  deed,  pr oceedi ng,  or der  or  
r esol ut i on;  pr ov i ded,  t he st r eet  or  al l ey l ai d out ,  or  
al t er ed by such def ect i ve,  or  i nf or mal  pl at ,  deed,  
pr oceedi ng,  or der  or  r esol ut i on,  shal l  be l i mi t ed i n 
l engt h t o t he por t i on act ual l y wor ked and used 
t her eunder .  

However ,  i n l i ght  of  Wi s.  St at .  § 80. 07 ( 1943) ,  we quest i on 
whet her  Wi s.  St at .  § 80. 01( 4)  ( 1943)  can cur e t he seemi ngl y 
f at al  def ect  of  f ai l i ng t o f i l e an or der  i n t he of f i ce of  t he 
t own cl er k.   Wi sconsi n St at .  § 80. 07 ( 1943)  r et ai ned t he 
pr ovi s i on t hat  " [ i ] n case t he super vi sor s f ai l  t o f i l e t he 
or der  .  .  .  wi t hi n t he 10 days af or esai d t hey shal l  be deemed t o 
have deci ded agai nst  t he appl i cat i on [ t o l ay out  a hi ghway] . "   
Deemi ng t he super vi sor s t o have deci ded agai nst  an appl i cat i on 
t o l ay out  a hi ghway i s i nher ent l y i nconsi st ent  wi t h t he 
r equi r ement  i n Wi s.  St at .  § 80. 01( 4)  ( 1943)  t hat  t he hi ghway be 
one t hat  t he aut hor i t i es " i nt ended t o"  l ay out .   See Bear d v.  
Lee Ent er s. ,  I nc. ,  225 Wi s.  2d 1,  15,  591 N. W. 2d 156 ( 1999)  
( " Appar ent l y conf l i c t i ng pr ovi s i ons of  l aw shoul d be const r ued 
so as t o har moni ze t hem and t hus gi ve ef f ect  t o t he l eadi ng i dea 
behi nd t he l aw. " ) .  

I n suppor t  of  i t s  posi t i on,  t he di ssent  c i t es Jacobosky v.  
Town of  Ahnapee,  244 Wi s.  640,  643,  13 N. W. 2d 72 ( 1944) ,  and 
Zbl ewski  v.  Town of  New Hope,  242 Wi s.  451,  455,  8 N. W. 2d 365 
( 1943) .   Di ssent ,  ¶87 n. 10.   However ,  nei t her  case suppor t s t he 
pr oposi t i on t hat  Wi s.  St at .  § 80. 01( 4)  ( 1943)  can cur e t he 
def ect  of  f ai l i ng t o f i l e an or der  i n t he of f i ce of  t he t own 
cl er k.   I ndeed,  i n bot h cases,  t he or der  l ayi ng out  t he r oad i n 
quest i on was f i l ed wi t h t he t own cl er k.   See Jacobosky,  244 
Wi s.  at  641,  643;  Zbl ewski ,  242 Wi s.  at  453.  
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t her e i s l i kewi se a genui ne i ssue as t o whet her  Hi ghway B i s 

f our  r ods wi de as pr ovi ded i n Wi s.  St at .  § 80. 08 ( 1939) .  

2.  Hi ghway t hat  has been l ai d out  but  not  r ecor ded 

¶65 Assumi ng Hi ghway B has been l ai d out  but  not  r ecor ded,  

t he Af f el dt s have set  f or t h speci f i c  f act s t hat ,  i f  pr oven,  ar e 

suf f i c i ent  t o r ebut  t he pr esumpt i on under  Wi s.  St at .  § 82. 31( 1)  

t hat  Hi ghway B was l ai d out  f our  r ods wi de.   Even assumi ng t hat  

Resol ut i on No.  38 l ai d out  Hi ghway B,  i t  i s  possi bl e t hat  

Hi ghway B was l ai d out  as nar r ow as t hr ee r ods wi de.   See Wi s.  

St at .  § 80. 08 ( 1939) .   The Count y has i nt r oduced no evi dence t o 

show ot her wi se.   To t he cont r ar y,  i n a r epor t  of f er ed by t he 

Count y,  I ngr am acknowl edged not  f i ndi ng any wr i t t en r ecor d of  

Hi ghway B' s wi dt h.    

¶66 The Af f el dt s,  on t he ot her  hand,  set  f or t h speci f i c  

f act s t hat ,  i f  pr oven,  woul d demonst r at e t hat  Hi ghway B was l ai d 

out  l ess t han f our  r ods wi de.   At t ached t o W.  Al an Af f el dt ' s  

af f i davi t  was an aer i al  phot ogr aph pur por t edl y depi ct i ng a f ence 

l i ne and sever al  f ul l - gr own t r ees t hat  exi st ed al ong Hi ghway B 

as ear l y as t he 1940s.   St ei nkr aus'  sur vey map suppor t ed W.  

Al an' s aver ment  t hat  t he f ence l i ne and t r ees exi st ed wi t hi n a 

f our  r od wi dt h of  Hi ghway B.   I ndeed,  even I ngr am' s r epor t  

r ecogni zed t hat  " anci ent  f ences"  al ong t he sout h s i de of  Hi ghway 

B var i ed f r om zer o t o s i x f eet  nor t h of  t he f our  r od r i ght - of -

way.   Vi ewi ng t hese af f i davi t s i n t he l i ght  most  f avor abl e t o 

t he Af f el dt s,  t her e i s a genui ne i ssue as t o whet her  Hi ghway B 

was l ai d out  l ess t han f our  r ods wi de.   That  i s,  even assumi ng 

Hi ghway B was l ai d out  i n 1939,  t he Af f el dt s have r ai sed a 
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r easonabl e i nf er ence t hat  Hi ghway B was l ai d out  at  a wi dt h 

cor r espondi ng t o t hat  of  t he anci ent  f ences.   

3.  Hi ghway cr eat ed by user  

¶67 Fi nal l y,  assumi ng Hi ghway B has not  been l ai d out  and 

i nst ead was cr eat ed by user ,  t he Af f el dt s have set  f or t h 

speci f i c  f act s t hat ,  i f  pr oven,  ar e suf f i c i ent  t o r ebut  t he 

pr esumpt i on under  Wi s.  St at .  § 82. 31( 2)  t hat  Hi ghway B i s f our  

r ods wi de.   The Af f el dt s set  f or t h an abundance of  t est i moni al  

and phot ogr aphi c  evi dence t endi ng t o show t hat  anci ent  f ences,  

t r ees,  and a machi ne shed exi st ed al ong Hi ghway B wi t hi n a f our -

r od wi dt h.   W.  Al an,  who has l i ved i n t he same f ar mhouse on 

Hi ghway B si nce he was bor n i n 1946,  aver r ed t hat  t he t r ees and 

f ences have exi st ed i n t he same l ocat i on f or  as l ong as he can 

r emember .   St ei nkr aus'  sur vey map,  aer i al  phot ogr aphs,  and a 

phot ogr aph of  W.  Al an as a chi l d suppor t ed W.  Al an' s aver ment .   

As pr evi ousl y not ed,  t he Count y,  t hr ough I ngr am,  di d not  di sput e 

t he exi st ence of  such anci ent  f ences and i nst ead mer el y opi ned 

t hat  such evi dence was t oo i nconsi st ent  t o be of  val ue.  

¶68 Assumi ng i t  i s  pr oven,  t he evi dence of  t he anci ent  

f ences and t r ees on ei t her  s i de of  Hi ghway B i s suf f i c i ent  t o 

r ebut  t he pr esumpt i on t hat  Hi ghway B i s f our  r ods wi de.   See 

Bar r ows,  8 Wi s.  2d at  63;  Thr el f al l ,  190 Wi s.  2d at  129,  131.   

Mor eover ,  cont r ar y t o t he Count y ' s cont ent i on,  t hat  gener al  r ul e 

i s not  def eat ed si mpl y because t he di st ance bet ween t he f ence 

l i nes may have var i ed.   See Thr el f al l ,  190 Wi s.  2d at  132.  

V.  CONCLUSI ON 
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¶69 We concl ude t hat  t he c i r cui t  cour t  i mpr oper l y gr ant ed 

summar y j udgment  t o t he Count y.   The Af f el dt s have set  f or t h 

suf f i c i ent  evi dence t o r ai se a genui ne i ssue of  mat er i al  f act  

concer ni ng t he wi dt h of  Hi ghway B.   Speci f i cal l y,  t he Af f el dt s 

have set  f or t h speci f i c  f act s showi ng t hat  t her e i s a genui ne 

i ssue as t o whet her  Hi ghway B i s a r ecor ded hi ghway t hat  has 

been l ai d out .   Mor eover ,  assumi ng Hi ghway B has been l ai d out  

but  not  r ecor ded,  t he Af f el dt s  have set  f or t h speci f i c  f act s 

t hat ,  i f  pr oven,  ar e suf f i c i ent  t o r ebut  t he pr esumpt i on t hat  

Hi ghway B was l ai d out  f our  r ods wi de.   Fi nal l y,  assumi ng 

Hi ghway B has not  been l ai d out  and i nst ead was cr eat ed by user ,  

t he Af f el dt s have set  f or t h speci f i c  f act s t hat ,  i f  pr oven,  ar e 

suf f i c i ent  t o r ebut  t he pr esumpt i on t hat  Hi ghway B i s f our  r ods 

wi de.  

¶70 Because we concl ude t hat  t he Af f el dt s have set  f or t h 

suf f i c i ent  evi dence t o r ebut  t he pr esumpt i on t hat  Hi ghway B i s 

f our  r ods wi de,  we do not  r each t he quest i on of  whet her  t he 

pr esumpt i on' s r et r oact i ve appl i cat i on t o Hi ghway B amount s t o an 

unconst i t ut i onal  t aki ng of  t he Af f el dt s '  pr oper t y.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶71 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  Usi ng a 

conf usi ng st ep- by- st ep anal ysi s,  t he maj or i t y opi ni on concl udes 

t hat  a genui ne i ssue of  mat er i al  f act  exi st s about  whet her  

Count y Hi ghway B ( CTH B)  i s a r ecor ded and l ai d out  hi ghway wi t h 

a wi dt h of  f our  r ods.   I  concl ude,  as di d t he cour t  of  appeal s,  

t hat  CTH B i n Gr een Lake Count y i s a r ecor ded,  l ai d out  hi ghway 

and as a mat t er  of  l aw " shal l "  be f our  r ods wi de. 1  Accor di ngl y,  

I  woul d af f i r m t he deci s i on of  t he cour t  of  appeal s and hol d 

t hat  Gr een Lake Count y i s ent i t l ed t o summar y j udgment .   For  t he 

r easons set  f or t h,  I  di ssent .  

¶72 Whet her  CTH B i s  a r ecor ded,  l ai d out  hi ghway cent er s 

on 1939 Resol ut i on No.  38 of  t he Count y Boar d of  Super vi sor s of  

Gr een Lake Count y.   The r esol ut i on undi sput edl y descr i bes CTH B 

and r esol ves t hat  CTH B be added t o t he syst em of  t own r oads 

mai nt ai ned by t he Count y.   Resol ut i on No.  38 was i ncl uded i n t he 

count y boar d pr oceedi ngs,  whi ch st at ed t he r esol ut i on was passed 

and adopt ed on November  21,  1939,  and was at t est ed t o by t he 

chai r man of  t he Gr een Lake Count y Boar d of  Super vi sor s and t he 

count y c l er k.   

¶73 To det er mi ne whet her  CTH B i s a " r ecor ded,  l ai d out "  

hi ghway,  I  must  f i r st  deci de what  st at ut es gover n t he i ssue.  

                                                 
1 Af f el dt  v.  Gr een Lake Count y,  2009AP2315,  unpubl i shed sl i p 

op. ,  ¶14 ( Wi s.  Ct .  App.  Jul y 28,  2010) .   

I  al so agr ee wi t h t he c i r cui t  cour t  t hat  " t her e i s mer i t  t o 
t he count y ' s pos i t i on t hat  ever y 100 f oot  pr oper t y owner  cannot  
have a di f f er ent  f ence l i ne[ ; ]  ot her wi se t he hi ghway syst em 
woul d r esul t  i n chaos and not  enhance management  but  under mi ne 
pr oper  management  f r om bot h r oad mai nt enance and saf et y f or  
t hose who use i t  .  .  .  . "   
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¶74 Under  t he cur r ent  st at ut es,  Wi s.  St at .  § 82. 01( 8)  

( 2007- 08) ,  t he def i ni t i on of  " r ecor ded hi ghway" ——whi ch r el at es 

t o hi ghways l ai d out  bef or e Januar y 1,  2005——pr ovi des t hat  t he 

or der  must  be r ecor ded i n t he of f i ce of  t he c l er k of  t he t own or  

t he count y i n whi ch t he hi ghway i s s i t uat ed:    

" Recor ded hi ghway"  means a hi ghway f or  whi ch t he or der  
l ayi ng out  or  al t er i ng t he hi ghway,  or  a cer t i f i ed 
copy of  t he or der ,  has been r ecor ded i n t he of f i ce of  
t he r egi st er  of  deeds i n t he count y i n whi ch t he 
hi ghway i s s i t uat ed or ,  f or  hi ghways t hat  wer e l ai d 
out  or  al t er ed bef or e Januar y 1,  2005,  i n t he of f i ce 
of  t he c l er k of  t he t own or  t he count y i n whi ch t he 
hi ghway i s s i t uat ed ( emphasi s added) .  

 ¶75 Agai n,  accor di ng t o t he cur r ent  st at ut es,  Wi s.  St at .  

§ 82. 01( 4)  ( 2007- 08) ,  t he phr ase " l ai d out "  i s  def i ned as " any 

f or mal  act  or  pr ocess by whi ch a muni ci pal i t y  det er mi nes t he 

l ocat i on of  a hi ghway. " 2 

 ¶76 CTH B was not  l ai d out  or  r ecor ded under  t he cur r ent  

st at ut es.   I t  was l ai d out ,  t hat  i s ,  l ocat ed,  by Gr een Lake 

Count y Boar d Resol ut i on 38,  adopt ed i n 1939.      

 ¶77 I  t her ef or e l ook t o t he 1939 l aws t o r esol ve t he 

i ssues pr esent ed i n t hi s case.  

 ¶78 CTH B i s a hi ghway t hat  ext ends t hr ough Gr een Lake 

Count y and t wo t ownshi ps,  Gr een Lake and Mar quet t e.   Gr een Lake 

Count y,  t hr ough i t s boar d of  super vi sor s,  at t empt ed t o l ay out  

t he hi ghway.   The 1939 pr ocedur es per t i nent  f or  a count y t o l ay 

out  and r ecor d a hi ghway ar e set  f or t h i n Wi s.  St at .  § 80. 41 

( 1939) .   Under  t hat  st at ut e,  when a count y act s,  as i t  di d i n 

                                                 
2 The 1939 st at ut es,  t he oper at i ve st at ut es when Gr een Lake 

Count y act ed,  di d not  def i ne t he phr ase " l ai d out . "   



No.   2009AP2315. ssa 

 

3 
 

t he pr esent  case,  i n cont r ast  wi t h t he 1939 st at ut es gover ni ng 

when a t own act s ( Wi s.  St at .  § 80. 07 ( 1939) ) ,  t he Count y Boar d 

of  Super vi sor s  

shal l  make an or der  l ayi ng out ,  al t er i ng,  wi deni ng or  
di scont i nui ng such hi ghway or  r ef usi ng so t o do,  whi ch 
shal l  be s i gned by t he chai r man and count y c l er k and 
f i l ed and r ecor ded i n t he count y c l er k ' s of f i ce.   When 
t hey shal l  l ay out ,  al t er ,  wi den or  di scont i nue a 
hi ghway t hey shal l  i ncor por at e i n t he or der  a 
descr i pt i on t her eof  and may cause,  when necessar y,  an 
accur at e sur vey t o be made f or  t hat  pur pose,  and shal l  
al so cause a copy of  such or der  t o be f i l ed i n t he 
of f i ce of  t he t own cl er k of  each t own i n whi ch any 
par t  of  t he hi ghway l ai d out ,  al t er ed,  wi dened,  or  
di scont i nued l i es wi t hi n t en days af t er  t he maki ng of  
such or der .   

Wi s.  St at .  § 80. 41 ( 1939)  ( emphasi s added) . 3 

¶79 Resol ut i on No.  38 was a r esol ut i on of  t he count y boar d 

r at her  t han an or der .   I t  expr esses t he i nt ent  of  t he count y 

boar d of  super vi sor s t o l ocat e and l ay out  CTH B and i ncor por at e 

CTH B i nt o t he syst em of  t own r oads mai nt ai ned by t he Count y.   

The r esol ut i on,  r at her  t han an or der ,  was at t est ed t o by t he 

chai r man of  t he Count y Boar d of  Super vi sor s and t he count y 

c l er k.   The appl i cabl e pr ocedur es f or  a count y l ocat i ng a 

                                                 
3 The maj or i t y seems t o concl ude t hat  t her e i s a genui ne 

i ssue of  mat er i al  f act  as t o whet her  CTH B was l ai d out  by t he 
super vi sor s of  ei t her  t he Town of  Gr een Lake or  t he Town of  
Mar quet t e,  or  whet her  CTH B was l ai d out  by t he boar d of  
super vi sor s of  Gr een Lake Count y.   Maj or i t y op. ,  ¶63.   The 
maj or i t y poi nt s t o no evi dence i n t he r ecor d t hat  suppor t s a 
di sput e on t hi s i ssue.   I  r el y on Resol ut i on No.  38,  i n whi ch 
t he boar d of  super vi sor s of  Gr een Lake Count y expl i c i t l y  l ocat ed 
and expr essed i t s i nt ent  t o add CTH B t o t he syst em of  t own 
r oads mai nt ai ned by t he Count y.   Whet her  one of  t he t owns 
subsequent l y al so at t empt ed t o l ay out  CTH B does not  cr eat e a 
genui ne i ssue of  mat er i al  f act  as t o whet her  t he Count y l ai d out  
CTH B i n Resol ut i on No.  38 i n 1939.  
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hi ghway do not  cal l  f or  t he s i gnat ur es of  t he t own 

r epr esent at i ves or  a commi t t ee of  t he Count y Boar d.   Maj or i t y 

op. ,  ¶62.   Resol ut i on No.  38 was f i l ed i n t he count y c l er k ' s 

pr oceedi ngs.    

¶80 Ther e i s,  however ,  not hi ng i n t he r ecor d t o show t hat  

a copy of  Resol ut i on 38 was f i l ed i n t he of f i ce of  t he t own 

cl er k of  each t own i n whi ch any par t  of  t he hi ghway l i es,  as t he 

1939 st at ut e r equi r es. 4   

¶81 No sur vey appear s i n t he r ecor d,  but  none i s 

st at ut or i l y  r equi r ed.   I t  i s  undi sput ed t hat  CTH B has been 

publ i c l y t r avel ed and wor ked over  t he same t r ack s i nce t he 

1800s,  and so i t  i s  r easonabl e t o concl ude t hat  no sur vey was 

necessar y t o descr i be t he hi ghway i n t he r esol ut i on.    

¶82 I t  i s  c l ear  and undi sput ed t hat  not  al l  of  t he 

pr ocedur al  st eps r equi r ed by t he 1939 st at ut es wer e pr eci sel y 

f ol l owed by t he Gr een Lake Count y Boar d of  Super vi sor s i n l ayi ng 

out  CTH B.   The maj or i t y opi ni on suggest s t hat  t he f ai l ur e t o 

f i l e a copy of  Resol ut i on 38 i n t he of f i ces of  t he t own cl er ks 

                                                 
4 Pl ai nt i f f  Joyce Af f el dt  aver r ed t hat  af t er  di l i gent  r evi ew 

of  t he r ecor ds of  Gr een Lake Count y,  t he Town of  Gr een Lake,  t he 
Town of  Mar quet t e,  and t he Gr een Lake Hi st or i cal  Soci et y,  she 
di scover ed t hr ee document s bet ween 1930 and 1940 t hat  she 
bel i eved r ef er enced CTH B.   One of  t hese r ecor ds was Resol ut i on 
38,  and anot her  was mi nut es of  t he Town of  Gr een Lake boar d f r om 
1930,  i n whi ch a mot i on f or  a r oad ( pur por t edl y a por t i on of  CTH 
B)  was r ead and was vot ed down.   The t hi r d exhi bi t  i s  t he 
mi nut es of  t he annual  t own meet i ng of  t he Town of  Mar quet t e f r om 
1940,  i n whi ch a mot i on was car r i ed t o " use some of  t he hi ghway 
f und t o gr ade and gr avel  t he hi ghway .  .  .  and f i l e pet i t i on 
wi t h t he count y t o t he ef f ect  t hat  sai d hi ghway be pl aced under  
count y hi ghway super vi s i on .  .  .  . "   Joyce Af f el dt  aver r ed t hat  
t he descr i pt i on of  t he hi ghway i n t hat  mot i on coi nci des wi t h CTH 
B.  
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i s  f at al  t o Gr een Lake Count y ' s at t empt  t o l ay out  CTH B. 5  I  

di sagr ee.    

¶83 Pr ocedur al  f ai l ur es i n l ayi ng out  or  r ecor di ng a 

hi ghway do not  necessar i l y  def eat  t he i nt ended goal  of  t he 

Count y t o l ay out  t he hi ghway.   The l egi s l at ur e has adopt ed 

cur at i ve st at ut es.   The l egi s l at ur e has decl ar ed t hat  any 

def ect s,  i r r egul ar i t i es,  omi ssi ons,  or  i nf or mal i t i es ar e cur ed 

af t er  t he expi r at i on of  f i ve year s and t hat  no def ect s,  

i r r egul ar i t i es,  omi ssi ons,  or  i nf or mal i t i es shal l  af f ect  or  

i nval i dat e t he or der  or  r esol ut i on af t er  t he expi r at i on of  f i ve 

year s f r om t he dat e of  an or der  or  r esol ut i on.   I ndeed,  a 

cur at i ve st at ut e,  i n one f or m or  anot her ,  has been cont i nuousl y  

a par t  of  t he st at ut or y scheme f or  gover nment al  act i ons on 

hi ghways si nce at  l east  1869. 6   

¶84 A cur at i ve st at ut e,  Wi s.  St at .  § 80. 63 ( 1939) ,  was i n 

ef f ect  i n 1939 when Gr een Lake Count y r esol ved t o i ncl ude CTH B 

wi t hi n t he syst em of  t own r oads mai nt ai ned by t he count y. 7  A 

                                                 
5 The maj or i t y c i t es t o Muehr cke v.  Behr ens,  43 Wi s.  2d 1,  

169 N. W. 2d 86 ( 1969)  and Town of  Buchanan v.  Wol f i nger ,  237 
Wi s.  652,  298 N. W.  176 ( 1941) ,  t o suppor t  i t s  concl usi on t hat  
f ai l i ng t o f i l e a cer t i f i ed copy of  Resol ut i on No.  38 wi t h t he 
c l er ks of  t he Town of  Gr een Lake and Town of  Mar quet t e was a 
f at al  pr ocedur al  mi sst ep by t he Count y i n l ayi ng out  CTH B.   
Bot h of  t hose cases,  however ,  pr esent ed di st i nct  l egal  quest i ons 
and addr essed t own boar d pr ocedur es,  and nei t her  case 
acknowl edged t he cur at i ve st at ut es,  much l ess addr essed t he 
appl i cabi l i t y  of  t he cur at i ve s t at ut es t o r esol ve t he uni que 
quest i ons pr esent ed.     

6 Jacobosky v.  Town of  Ahnapee,  244 Wi s.  640,  13 N. W. 2d 72 
( 1944) .  

7 Wi sconsi n St at .  § 80. 63 ( 1939) st at ed i n par t :   
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si mi l ar  cur at i ve st at ut e,  Wi s.  St at .  § 80. 01( 4)  ( 1943) ,  was i n 

ef f ect  at  t he expi r at i on of  f i ve year s f r om Gr een Lake Count y ' s 

l ayi ng out  and r ecor di ng CTH B. 8  And a s i mi l ar  cur at i ve st at ut e 

                                                                                                                                                             
80. 63 Hi ghways;  st r eet s and al l eys;  cur at i ve 
pr ovi s i ons.  ( 1)  Any and ever y st r eet ,  hi ghway and 
al l ey,  pi er  and sl i p,  her et of or e or  her eaf t er  
dedi cat ed or  at t empt ed and i nt ended t o be dedi cat ed i n 
any pl at  by any per son,  or  l ai d out ,  al t er ed,  changed,  
vacat ed or  di scont i nued,  or  at t empt ed or  i nt ended t o 
be l ai d out ,  al t er ed,  changed,  vacat ed or  di scont i nued 
by t he aut hor i t i es of  any count y,  t own,  c i t y or  
v i l l age i n t hi s st at e,  shal l  be t aken and hel d t o have 
been l awf ul l y so dedi cat ed,  l ai d out ,  al t er ed,  
changed,  vacat ed or  di scont i nued,  as t he case may be,  
f r om and af t er  t he expi r at i on of  f i ve year s f r om t he 
dat e of  t he deed,  i nst r ument ,  pl at ,  or der ,  r esol ut i on 
or  ot her  f i nal  pr oceedi ng had or  t aken t o ef f ect uat e 
such pur pose.  

( 2)  No def ect ,  i r r egul ar i t y,  omi ssi on or  i nf or mal i t y 
i n t he execut i on of  any pl at  or  deed of  dedi cat i on or  
i n any pr oceedi ngs,  or der  or  r esol ut i on on t he par t  of  
t he aut hor i t i es of  any count y,  t own,  c i t y or  v i l l age,  
whet her  f or mal  or  j ur i sdi ct i onal ,  f or  t he pur poses 
af or esai d,  her et of or e made or  t aken or  her eaf t er  t o be 
made or  t aken,  shal l  af f ect  or  i nval i dat e such pl at ,  
deed,  pr oceedi ng,  or der  or  r esol ut i on;  pr ovi ded,  
however ,  t hat  t he st r eet  or  al l ey l ai d out ,  al t er ed or  
changed by such def ect i ve,  i r r egul ar  or  i nf or mal  pl at ,  
deed,  pr oceedi ng,  or der  or  r esol ut i on,  shal l  be 
l i mi t ed i n l engt h t o t he por t i on act ual l y wor ked and 
used t her eunder .  

8 Wi sconsi n St at .  § 80. 01( 4)  ( 1943)  pr ovi des as f ol l ows:   

Hi ghways,  St r eet s and Al l eys,  Pi er s,  Pl at s,  Cur at i ve 
Pr ovi s i ons.   Ever y st r eet ,  hi ghway and al l ey,  pi er  and 
sl i p,  dedi cat ed or  at t empt ed and i nt ended t o be 
dedi cat ed i n any pl at  or  l ai d out ,  al t er ed,  vacat ed or  
di scont i nued,  or  at t empt ed or  i nt ended t o be l ai d out ,  
al t er ed,  vacat ed or  di scont i nued by t he aut hor i t i es of  
any count y,  t own,  c i t y or  v i l l age shal l  be hel d t o 
have been l awf ul l y so dedi cat ed,  l ai d out ,  al t er ed,  
vacat ed or  di scont i nued f r om and af t er  t he expi r at i on 
of  5 year s f r om t he dat e of  t he deed,  i nst r ument ,  
pl at ,  or der ,  r esol ut i on,  or  ot her  f i nal  pr oceedi ng had 
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i s  pr esent l y i n ef f ect . 9  The Af f el dt s pr esent ed a copy of  t he 

1939 cur at i ve st at ut e i n t hei r  br i ef s,  and t he par t i es wer e 
                                                                                                                                                             

or  t aken t o ef f ect uat e such pur pose.   No def ect ,  
omi ssi on or  i nf or mal i t y i n t he execut i on of  any pl at  
or  deed of  dedi cat i on or  i n any pr oceedi ngs,  or der  or  
r esol ut i on on t he par t  of  such aut hor i t i es f or  t he 
pur poses af or esai d shal l  af f ect  or  i nval i dat e such 
pl at ,  deed,  or der  or  r esol ut i on or  pr oceedi ng,  af t er  
t he expi r at i on of  5 year s f r om t he dat e of  t he pl at ,  
deed,  pr oceedi ng,  or der  or  r esol ut i on;  pr ovi ded,  t he 
st r eet  or  al l ey l ai d out ,  or  al t er ed by such 
def ect i ve,  or  i nf or mal  pl at ,  deed,  pr oceedi ng,  or der  
or  r esol ut i on,  shal l  be l i mi t ed i n l engt h t o t he 
por t i on act ual l y wor ked and used t her eunder .  

9 Wi sconsi n St at .  § 66. 1033 ( 2007- 08)  pr ovi des:  

( 1)  I n t hi s sect i on:  

( a)  " Pol i t i cal  subdi v i s i on"  means a c i t y,  v i l l age,  
t own,  or  count y.   

( b)  " Publ i c way"  means a hi ghway,  st r eet ,  s l i p,  pi er ,  
or  al l ey.  

( 2)  For  pr oceedi ngs t aken,  or  f or  pl at s,  deeds,  
or der s,  or  r esol ut i ons execut ed bef or e Januar y 1,  
2005,  not wi t hst andi ng s.  840. 11,  no def ect ,  omi ssi on 
or  i nf or mal i t y i n t he pr oceedi ngs of ,  or  execut i on of  
a pl at ,  deed of  dedi cat i on,  or der ,  or  r esol ut i on by,  a 
pol i t i cal  subdi v i s i on shal l  af f ect  or  i nval i dat e t he 
pr oceedi ngs,  pl at ,  deed,  or der ,  or  r esol ut i on af t er  5 
year s f r om t he dat e of  t he pr oceedi ng,  pl at ,  deed,  
or der ,  or  r esol ut i on.   The publ i c way dedi cat ed,  l ai d 
out ,  or  al t er ed by a def ect i ve or  i nf or mal  pr oceedi ng,  
pl at ,  deed,  or der ,  or  r esol ut i on shal l  be l i mi t ed i n 
l engt h t o t he por t i on act ual l y wor ked and used.  

I n expl ai ni ng t he changes t o t he cur at i ve st at ut e i n t he 
r ecodi f i cat i on of  t he t own hi ghway st at ut es t hat  occur r ed i n 
2003,  t he Wi sconsi n Legi s l at i ve Counci l  st at ed:  " af t er  t he 
ef f ect i ve dat e of  t he act ,  t he new s.  66. 1029 [ now 66. 1033] ,  
woul d cur e al l  def ect s except  a f ai l ur e t o compl y wi t h s.  
840. 11. "   Wi sconsi n Legi s l at i ve Counci l  Repor t  t o t he 
Legi s l at ur e:  Speci al  Commi t t ee on Recodi f i cat i on of  Town Hi ghway 
St at ut es,  RL 2003- 13,  at  7 ( Dec.  4,  2003) .   Sect i on 840. 11 i s 
not  appl i cabl e her e.  
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quest i oned about  t he ef f ect  of  t he cur at i ve s t at ut es at  or al  

ar gument .  

¶85 The cur at i ve st at ut es c l ear l y st at e t hat  no def ect ,  

i r r egul ar i t y,  omi ssi on,  or  i nf or mal i t y i n any pr oceedi ngs,  or der  

or  r esol ut i on on t he par t  of  a gover nment al  ent i t y f or  t he 

pur poses of  l ayi ng out  a hi ghway shal l  af f ect  or  i nval i dat e such 

r esol ut i on,  or der  or  pr oceedi ng af t er  t he expi r at i on of  5 year s.   

The maj or i t y concl udes t hat  t he f ai l ur e of  t he boar d of  

super vi sor s of  Gr een Lake Count y i n 1939 t o cause a copy of  t he 

or der  t o be f i l ed wi t h t he c l er ks of  t he Town of  Gr een Lake and 

t he Town of  Mar quet t e i s a def ect  or  omi ssi on t hat  i s an 

except i on t o t hi s expl i c i t  st at ement  of  pol i cy by t he 

l egi s l at ur e.   

 ¶86 The maj or i t y opi ni on di smi sses t he cur at i ve st at ut es 

i n a f oot not e.   Maj or i t y op. ,  ¶63 n. 10.   The maj or i t y 

" quest i ons"  whet her  t he 1943 cur at i ve st at ut e can appl y because 

Wi s.  St at .  § 80. 07 ( 1943)  pr ovi des t hat  ' [ i ] n case t he 

super vi sor s f ai l  t o f i l e t he or der  .  .  .  t hey shal l  be deemed t o 

have deci ded agai nst  [ t he appl i cat i on t o l ay out  a hi ghway] . ' "   

I d.      

¶87 The maj or i t y ' s f oot not e i s i n er r or .   The 

" super vi sor s"  r ef er r ed t o i n Wi s.  St at .  § 80. 07 ( 1943)  ar e t own 

super vi sor s who ar e l ayi ng out  a hi ghway.   Fur t her mor e,  t he 

cour t  has decl ar ed t hat  " [ t ] he pur pose of  [ § 80. 07]  i s t o compel  

t he super vi sor s of  t he t own t o act  upon pet i t i ons f or  t he l ayi ng 

out  of  a hi ghway and t o avoi d a s i t uat i on wher e by compl et e 
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i nact i on an appeal  mi ght  be def eat ed[ , ]  .  .  .  not  [ t o]  pr event  

t he oper at i on of  [ t he cur at i ve st at ut e] . " 10   

¶88 I n t he pr esent  case,  Gr een Lake Count y,  not  a t own,  

l ai d out  CTH B i n 1939,  adher i ng t o Wi s.  St at .  § 80. 41 ( 1939) .   

Thus,  Wi s.  St at .  § 80. 07 ( 1943) ,  upon whi ch t he maj or i t y r el i es 

t o f i nd t he cur at i ve st at ut es i nef f ect i ve i n t he pr esent  case,  

i s not  appl i cabl e her e.    

¶89 The l anguage i n Wi s.  St at .  § 80. 07 ( 1943)  deemi ng t he 

aut hor i t i es " t o have deci ded agai nst  such appl i cat i on"  appl i es 

when r esi dent  f r eehol der s submi t  an appl i cat i on t o t he t own 

under  § 80. 02 and pet i t i on t he t own super vi sor s t o l ay out  a 

hi ghway.   Her e,  t he Gr een Lake Count y Boar d l ai d out  Hi ghway B 

on i t s own i ni t i at i ve.   Accor di ngl y,  t he cur at i ve st at ut e i s 

appl i cabl e i n t he pr esent  case.    

¶90 A cur at i ve st at ut e f ost er s st abi l i t y  i n t he l aw and 

r epose of  t i t l e.   The l egi s l at ur e has det er mi ned t hat  a f i ve-

year  per i od pr ovi des t he appr opr i at e bal ance f or  al l owi ng 

aggr i eved pr oper t y owner s t he abi l i t y  t o chal l enge def ect s and 

omi ssi ons i n gover nment al  act i on i n l ayi ng out  a hi ghway.   The 

pr esent  case exempl i f i es t he r eason t he l egi s l at ur e has adopt ed 

f i ve- year  cur at i ve st at ut es t o r epai r  pr ocedur al  mi sst eps 

r egar di ng pl at s,  deeds,  or der s,  r esol ut i ons,  or  pr oceedi ngs.   

Li t i gat i on,  such as t he pr esent  case,  t hat  ar i ses 70 year s af t er  

t he gover nment  act s i n l ayi ng out  a hi ghway di st ur bs t he saf et y 

of  t i t l e and t he expect at i ons of  pr oper t y owner s and gover nment .   

                                                 
10 Zbl ewski  v.  Town of  New Hope,  242 Wi s.  451,  455,  8 

N. W. 2d 365 ( 1943) ;  Jacobosky v.  Town of  Ahnapee,  244 Wi s.  640,  
643,  13 N. W. 2d 72 ( 1944)  ( c i t i ng Zbl ewski ) .  
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Such di st ur bances ar e cont r ar y t o t he publ i c pol i cy adopt ed by 

t he l egi s l at ur e.    

¶91 Accor di ngl y,  I  concl ude t hat  al t hough t her e wer e 

def ect s,  i r r egul ar i t i es,  omi ssi ons,  or  i nf or mal i t i es i n 

Resol ut i on 38,  any such def ect s,  i r r egul ar i t i es,  omi ssi ons,  or  

i nf or mal i t i es wer e cur ed upon t he expi r at i on of  t he st at ut or i l y  

pr escr i bed f i ve- year  per i od.   CTH B i s,  i n my opi ni on,  a 

r ecor ded and l ai d out  r oad pur suant  t o Resol ut i on 38,  adopt ed by 

Gr een Lake Count y i n 1939.   Any def ect s,  i r r egul ar i t i es ,  

omi ssi ons,  or  i nf or mal i t i es i n Resol ut i on 38 have been cur ed.   

¶92 Havi ng det er mi ned t hat  CTH B i s a r ecor ded,  l ai d out  

hi ghway pur suant  t o t he Count y Boar d of  Super vi sor s of  Gr een 

Lake Count y ' s 1939 Resol ut i on No.  38,  I  st i l l  must  addr ess t he 

cent r al  quest i on of  t hi s case:   What  i s t he wi dt h of  t he 

hi ghway? 

¶93 Wi sconsi n St at .  § 80. 08 ( 1939)  pr ovi des t he answer :   

" Except  as ot her wi se expr essl y pr ovi ded by sect i on 80. 13,  

hi ghways shal l  be l ai d out  at  l east  t hr ee r ods wi de,  and when no 

wi dt h i s speci f i ed i n t he or der  t he hi ghway shal l  be f our  r ods 

wi de. " 11  No wi dt h f or  CTH B was speci f i ed i n Resol ut i on 38.   

Thus,  by st at ut e,  CTH B i s  f our  r ods wi de.   Accor di ngl y,  summar y 

j udgment  i n f avor  of  Gr een Lake Count y was appr opr i at e.    

¶94 For  t he f or egoi ng r easons,  I  di ssent .   

¶95 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  

 

                                                 
11 See al so Wi s.  St at .  § 80. 08 ( 1943) .  
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