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STATE OF W SCONSI N ) I N SUPREME COURT

In the Matter of Disciplinary Proceedi ngs
Agai nst Kinberly A Theobald, Attorney at Law

O fice of Lawer Regul ation, FI LED
Conpl ai nant, AUG 10, 2010
V. A. John Voel ker
Acting derk of
Ki mberly A. Theobal d, Supreme Court
Respondent .
ATTORNEY disciplinary proceeding. Attorney's |license

suspended.

11 PER CURI AM W review, pursuant to SCR 22.17(2),?! the

findings of fact, conclusions of l|aw, and recommendations of

1 SCR 22.17(2) provides:

If no appeal is filed tinely, the suprene court
shall review the referee's report; adopt, reject or
nodify the referee's findings and conclusions or
remand the matter to the referee for additional
fi ndi ngs; and determne and inpose appropriate
discipline. The court, on its own notion, may order
the parties to file briefs in the matter.
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Referee Kim M Peterson concluding that Attorney Kinberly A
Theobal d engaged in unprofessional conduct in the course of her
practice of law in violation of the rules of professional
conduct . The referee recommended a 60-day suspension of
Attorney Theobal d's license and inposition of costs, which total
$789.92 as of My 20, 2010.

12 We approve the referee's findings and conclusions and
determ ne t hat Att or ney Theobal d' s m sconduct warrant s
suspension of her license for a period of 60 days, as well as
paynment of costs.

13 Attorney Theobald was admtted to practice law in
W sconsin in 1992. In 2004 Attorney Theobald received a public
reprimand for having commtted 13 counts of m sconduct i nvol ving
four clients. Her m sconduct consisted of failing to act with
reasonable diligence and pronptness, failing to keep clients
reasonably informed about the status of their matters, failing
to conply with reasonable requests for information, and failing
to cooperate with the Ofice of Lawer Regulation (OLR). In re
Disciplinary Proceedings Against Theobald, 2004 W 59, 271

Ws. 2d 690, 679 N.W2d 804.

14 In 2006 Attorney Theobald voluntarily entered into a
public reprinmand agreenment for m sconduct consisting of failing
to diligently represent several clients in famly law matters,
failing to respond to a client's requests for information
regarding his case, failing to keep a client reasonably inforned
about the status of a matter and pronptly conply with reasonabl e
requests for information, failing to disburse earned fees and

2
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other funds belonging to Attorney Theobald from her trust
account, failing to maintain and keep a transaction register and
client ledgers that showed a consistent and accurate running
bal ance and the source and purpose of each disbursenent and
failing to maintain duplicate deposit slips, and failing to
cooperate wth the OLR s investigation. Public Reprimand of
Ki nberly Theobal d, No. 2006- 13.

15 On Cctober 2, 2009, the OLR filed its conplaint in
this proceeding alleging two counts of msconduct in connection
with her representation of a client in a bankruptcy matter. I n
Septenber 2006 J.H hired Attorney Theobald to file a bankruptcy
petition on her behalf. J.H paid Attorney Theobald $600 for
attorney fees and $299 for costs. On January 8, 2007, Attorney
Theobal d filed J.H's bankruptcy petition. The petition did not
i nclude a B22A Means Test Cal cul ation form

16 On February 20, 2007, the attorney for the bankruptcy
trustee filed a notion to dismss on the grounds that the B22A
form had not been filed. Attorney Theobald did not file an
objection, which was required to be filed within 15 days. On
March 9, 2007, at a creditor's neeting, Attorney Theobald was
instructed to file the B22A form by close of the business day.
Attorney Theobald failed to do so.

17 Several days later J.H ~contacted Attorney Theobald
about the dism ssal nmotion. Attorney Theobald told J.H not to
worry and that she would take care of it. Attorney Theobal d

took no further action regarding J.H's bankruptcy.
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18 Due to Attorney Theobald's failure to file an
objection to the trustee's notion, J.H's bankruptcy was
di sm ssed.

19 Thereafter, J.H Dbegan receiving calls from creditors
attenpting to collect debts that J.H believed had been
di scharged in bankruptcy. J.H attenpted to contact Attorney
Theobal d on nunerous occasions, |eaving nessages at Attorney
Theobal d' s of fi ce.

110 J.H did contact Attorney Theobald in August 2007. At
that tine Attorney Theobald agreed to look into the status of
t he bankruptcy. However, Attorney Theobald never got back to
J.H

11 On Novenber 14, 2007, J.H contacted Attorney Theobald
via fax showing her that the bankruptcy had not been conpl eted.
In February 2008 J.H filed a grievance with the O.R I n her
response dated May 27, 2008, Attorney Theobal d acknow edged she
had "royally dropped the ball on this matter"” and indicated she
woul d "take all actions necessary to correct [her] failures."

12 In January 2009 J.H contacted the OLR reporting that
Attorney Theobald had taken no action to resolve the bankruptcy.
Attorney Theobald admtted she had not been diligent in pursuing
t he bankruptcy matter. On February 10, 2009, Attorney Theobald
issued a full $899 refund to J. H

13 The OLR conplaint alleged, and the referee found, that
by failing to file the necessary form to mintain J.H's
bankruptcy or to file an objection to the trustee's notion to
dismss J.H's bankruptcy, and by failing after the dism ssal of

4
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the bankruptcy petition to re-file or take other corrective
action to achieve the objectives of the representation, Attorney
Theobald failed to act with reasonable diligence and pronptness
in violation of SCR 20:1.3.2

14 The OLR further alleged, and the referee found, that
by failing to respond to J.H's requests for information
regarding the status of her bankruptcy, Attorney Theobald failed
to communicate with her client in violation of fornmer SCRs
20:1.4(a)® and 20:1.4(a)(4)*

115 Attorney Theobald did not contest any of these counts.
The issue before the referee was the appropriate sanction for
the m sconduct. Utimately, the referee agreed with the OLR s
recomendation for a 60-day suspension and inposition of costs.

116 The referee cited the ABA Standards for |[nposing

Lawyer Sanctions 3.0, which states:

In inposing a sanction after a finding of |awer
m sconduct, a court should consider the follow ng
factors:

(a) the duty viol ated;

(b) the lawer's nental state;

2 SCR 20:1.3 provides, "A lawer shall act with reasonable
diligence and pronptness in representing a client.”

3 Former SCR 20:1.4(a) (effective through June 30, 2007)
provi ded: "A lawyer shall keep a client reasonably inforned
about the status of a matter and pronptly conply with reasonabl e
requests for information.”

4 SCR 20:1.4(a)(4) (effective July 1, 2007) states that a
| awyer shall "pronptly conply wth reasonable requests for
i nformati on; "
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(c) the potential or actual injury caused by the
| awyer's m sconduct; and

(d) the existence of aggravating or mtigating
factors.

117 The referee noted that Attorney Theobal d's m sconduct
vi ol ated several suprene court rules pertaining to the
requirenent to keep a client reasonably inforned, and that she
failed to act with reasonable diligence and pronptness in a
| egal matter. The referee noted that while Attorney Theobald' s
initial failure to file the proper form was certainly not
pur poseful, the conduct that followed was. The referee

expl ai ns:

Not only did Ms. Theobald fail to include the B22A
Means Test, as is required, but she ignored the
trustee's notion to dismss, she failed to file an
objection to the notion to dismss, and when the judge
at the creditor's neeting gave her yet another chance
to file the B22A Means Test by the end of the business
day, she ignored that opportunity as well. As a
result of V5. Theobal d's conduct, her «client's
bankruptcy petition was di sm ssed.

As if this conduct was  not bad enough,
Ms. Theobald then chose to ignore her client's inquiry
as to the status of the bankruptcy, and failed to
inform her <client that the bankruptcy had been
di sm ssed. Wen the client actually was able to reach
Ms. Theobald, she said she would "look into" the
matter. This statenent, while technically nmay not be
a msrepresentation, inplied that she didn't know the
status of the matter, but in fact, she did, or at
| east she should have. She had previously received
notice that the trustee had filed a notion to disn ss
based upon her failure to file the B22A Means Test
She never did file the appropriate paperwork, so she
should have known that the bankruptcy had been
dismssed, or at a mninum that dismssal was
immnent. By failing to imediately informthe client
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of this fact, but instead stating that she would "I ook
into" the matter was decepti ve.

Even when the OLR contacted Ms. Theobal d, and she
admtted her msconduct, she failed to renedy the
situation as promsed, but let it sit for another
year. It wasn't until she was contacted [again] by
the OLR that she finally refunded the fees and costs
to her client.

The referee correctly observed that "[t]his kind of conduct—
ignoring client's reasonable requests for information, ignoring
court orders and failing to acknowl edge a m stake until the OLR
is notified twice—s not only danaging to the <client's
i ndi vidual case, but also to the reputation of the |egal
comunity as a whole."

118 The referee noted further that this mtter is
aggravated by the fact that Attorney Theobald has been
practicing for a nunber of years. She should know that this
conduct is not appropriate and, indeed, she has been disciplined
for simlar conduct in the past. Utimately, citing In re

Di sciplinary Proceedings Against Kasprow cz, 2007 W 67, 301

Ws. 2d 82, 732 N.W2d 427, the referee concluded that a 60-day
| i cense suspensi on was appropri ate.

119 The standard of review before this court is that the
referee's findings of fact are affirmed unless clearly erroneous
but conclusions of |aw are reviewed on a de novo basis. See In

re Disciplinary Proceedi ngs Against Kalal, 2002 W 45, 123, 252

Ws. 2d 261, 643 N W 2d 466.
120 There is no allegation by the parties, or other

indication, that any of these findings are clearly erroneous.
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Therefore, after a de novo review of the referee's report and
the record in this matter, we adopt the referee's findings of
fact and conclusions of law. W agree that a 60-day suspension
of Attorney Theobald's license is appropriate discipline for
this m sconduct .

21 IT IS ORDERED that the |license of Kinberly A Theobald
i s suspended for 60 days, effective August 20, 2010.°

122 1T IS FURTHER ORDERED that Kinberly A Theobald conply
with the provisions of SCR 22.26 concerning the duties of an
attorney whose license to practice | aw has been suspended.

123 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Kinberly A Theobald shall pay $789.92 to the
Ofice of Lawer Regulation representing the costs of this
pr oceedi ng. If these costs are not paid wthin the tine
specified, and absent a showing to this court of an inability to
pay the costs within this tinme, the license of Kinberly A
Theobald to practice law in Wsconsin shall remain suspended

until further order of the court.

® On June 4, 2010, Attorney Theobald filed a letter advising
the court that she did not intend to appeal the referee's
recommendation and asked the court to permt her disciplinary

suspension to commence on July 1, 2010. The court issued an
order acknow edging the request and advising Attorney Theobald
that an order would issue in due course. Attorney Theobal d's

request is denied.
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