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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 DAVI D T.  PROSSER,  J.     Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s,  St at e v.  Thompson,  

No.  2009AP1505- CR,  unpubl i shed s l i p op.  ( Wi s.  Ct .  App.  Nov.  24,  

2010) ,  r ever si ng a c i r cui t  cour t  or der  gr ant i ng Har r y Thompson 

( Thompson)  a new t r i al  af t er  a j ur y f ound hi m gui l t y of  one 

count  of  f i r st - degr ee sexual  assaul t  of  a chi l d under  t he age of  

13.  

¶2 The pr edi cament  pr esent ed by t hi s case i nvol ves t he 

f ol l owi ng f act s.   Thompson was char ged wi t h t wo count s of  f i r st -
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degr ee sexual  assaul t  of  a chi l d under  t he age of  t hi r t een 

wi t hout  gr eat  bodi l y har m,  cont r ar y t o Wi s.  St at .  

§ 948. 02( 1) ( b) .   The cr i mi nal  compl ai nt  st at ed t hat  each count  

was " a Cl ass B Fel ony. "   Each count  of  t he compl ai nt  c i t ed Wi s.  

St at .  § 939. 50( 3) ( b) , 1 whi ch pr ovi ded t hat  t he penal t y " For  a 

Cl ass B f el ony [ i s]  i mpr i sonment  not  t o exceed 60 year s. "   Each 

count  st at ed t hat  " upon convi ct i on [ ' t he above- named def endant ' ]  

may be sent enced t o a t er m of  i mpr i sonment  not  t o exceed si xt y 

( 60)  year s. "    

¶3 Fr om t he f i l i ng of  t he compl ai nt  on Sept ember  26,  

2007,  unt i l  shor t l y bef or e t he dat e schedul ed f or  Thompson' s  

sent enci ng ( November  6,  2008) ,  t he St at e ( r epr esent ed by t he 

Wood Count y Di s t r i ct  At t or ney' s of f i ce) , 2 Thompson' s def ense 

at t or ney, 3 t he Wood Count y Ci r cui t  Cour t , 4 and t he def endant  wer e 

not  awar e t hat  a v i ol at i on of  Wi s.  St at .  § 948. 02( 1) ( b)  ar guabl y 

                                                 
1 At  i ssue i n t hi s case ar e st at ut or y changes t hat  occur r ed 

dur i ng t he 2005 l egi s l at i ve sessi on.   Thompson was char ged wi t h 
cr i mes t hat  occur r ed i n Sept ember  2007.   Thus,  t he ver si on of  
t he l aw t hat  was i n ef f ect  when t he cr i mes wer e commi t t ed i s 
cont ai ned i n t he 2005- 06 ver si on of  t he st at ut es.   A det ai l ed 
descr i pt i on of  t hese st at ut or y changes i s f ound i nf r a.  

2 Assi st ant  Di st r i ct  At t or ney John P.  Henkel mann handl ed t he 
case.   Henkel mann was appoi nt ed Wood Count y Di st r i ct  At t or ney i n 
August  2009.  

3 At t or ney Gar y J.  Kr yshak r epr esent ed Thompson t hr ough 
t r i al  and post - convi ct i on mot i ons.  

4 Wood Count y Ci r cui t  Judge Gr egor y J.  Pot t er  pr esi ded at  
t he i ni t i al  appear ance.   Wood Count y Ci r cui t  Judge Edwar d F.  
Zappen,  Jr . ,  pr esi ded at  t he pr el i mi nar y exami nat i on,  
ar r ai gnment ,  and j ur y t r i al .   Judge Zappen al so handl ed t he 
post - t r i al  pr oceedi ngs.  
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was subj ect  t o Wi s.  St at .  § 939. 616( 1) ,  whi ch pr ovi ded a 

mandat or y mi ni mum sent ence as f ol l ows:  

Mandat or y mi ni mum sent ence f or  chi l d sex of f enses.  ( 1)  
I f  a per son i s convi ct ed of  a v i ol at i on of  s.  
948. 02( 1) ( b)  or  ( c)  or  948. 025( 1) ( a) ,  t he cour t  shal l  
i mpose a bi f ur cat ed sent ence under  s.  973. 01.   The 
t er m of  conf i nement  i n pr i son por t i on of  t he 
bi f ur cat ed sent ence shal l  be at  l east  25 year s.   
Ot her wi se t he penal t i es f or  t he cr i me appl y,  subj ect  
t o any appl i cabl e penal t y enhancement .    

( Emphasi s added) .  

¶4 St at ed di f f er ent l y,  al l  pr i nci pal s i n t hi s case wer e 

unawar e at  t he i ni t i al  appear ance;  t he pr el i mi nar y exami nat i on;  

t he ar r ai gnment ;  t he di scussi ons about  a pl ea bar gai n i f  t her e 

wer e any;  and t he j ur y t r i al  at  whi ch t he def endant  t est i f i ed,  

t hat  t he def endant  f aced a poss i bl e mandat or y mi ni mum sent ence 

of  25 year s i n pr i son on each of  t he t wo count s.  

¶5 Thompson had been char ged wi t h pl aci ng hi s f i nger  

i nsi de t he vagi na of  a ni ne- year - ol d chi l d on Sept ember  6,  2007,  

and doi ng i t  agai n on Sept ember  21.   He was f ound gui l t y of  onl y 

t he f i r st  count .   I t  wasn' t  unt i l  t he pr epar at i on of  a pr e-

sent ence i nvest i gat i on ( PSI )  r epor t  f ol l owi ng hi s convi ct i on at  

t r i al  t hat  al l  t he pr i nci pal s i n t he case l ear ned t hat  Thompson 

was subj ect  t o a mandat or y mi ni mum sent ence of  25 year s i n 

pr i son.    

¶6 The pr edi cament ,  t hen,  i s whet her  t he f ai l ur e t o 

i nf or m t he def endant  of  t he mandat or y mi ni mum sent ence 

pur por t edl y at t ached t o a convi ct i on under  Wi s.  St at .  

§ 948. 02( 1) ( b)  v i ol at es some r i ght  t hat  t he def endant  may asser t  
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and,  i f  so,  what  r emedy,  i f  any,  f ol l ows f r om pr oof  of  t hat  

v i ol at i on.  

¶7 Thompson pr esent s t hr ee i ssues f or  r evi ew:  

 1.  Whet her  t he f ai l ur e t o i nf or m Thompson of  
t he appl i cabl e mandat or y mi ni mum sent ence of  25 year s 
of  i ncar cer at i on pr i or  t o t r i al  v i ol at ed Thompson' s 
const i t ut i onal  due pr ocess r i ght s.  

 2.  Whet her  t he compl ai nt  i n t hi s case was 
def ect i ve under  Wi s.  St at .  § 970. 02( 1) ( a)  because i t  
di d not  st at e t he appl i cabl e mandat or y mi ni mum 
sent ence,  t her ef or e ent i t l i ng Thompson t o a new t r i al .  

 3.  Whet her  t he cour t  of  appeal s exceeded i t s 
aut hor i t y and negl ect ed t o adher e t o pr i or  pr ecedent  
when i t  deci ded i ssues of  i nef f ect i ve assi st ance of  
counsel .  

¶8 We r each t he f ol l owi ng concl usi ons.  

¶9 Fi r st ,  t her e ar e l egi t i mat e quest i ons whet her  a 

mandat or y mi ni mum sent ence of  25 year s appl i es t o Thompson i n 

t hi s case.   However ,  we do not  deci de t hi s i ssue because t he 

i ssue has not  been br i ef ed and i t  i s  bet t er  pr act i ce not  t o 

deci de i ssues t hat  have not  been f ul l y br i ef ed.   The i ssue 

shoul d be consi der ed on r emand.  

¶10 Second,  assumi ng but  not  deci di ng t hat  t he mandat or y 

mi ni mum sent ence appl i es t o Thompson,  t he f ai l ur e t o i nf or m 

Thompson of  t he mandat or y mi ni mum sent ence vi ol at ed Wi s.  St at .  

§ 970. 02( 1) ( a) .   Wi sconsi n St at .  § 970. 02( 1) ( a)  r equi r es t he 

j udge who pr esi des at  an i ni t i al  appear ance t o i nf or m t he 

def endant  of  t he char ge and f ur ni sh t he def endant  wi t h a copy of  

t he compl ai nt  " whi ch shal l  cont ai n t he possi bl e penal t i es f or  

t he of f enses set  f or t h t her ei n. "   ( Emphasi s added) .   " I n t he 
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case of  a f el ony,  t he j udge shal l  al so i nf or m t he def endant  of  

t he penal t i es f or  t he f el ony wi t h whi ch t he def endant  i s 

char ged. "   I d.  ( emphasi s added) .   The cour t  di d not  f ur ni sh t he 

def endant  wi t h a compl ai nt  t hat  cont ai ned one of  " t he possi bl e 

penal t i es f or  t he of f ense" ——namel y,  t he mandat or y mi ni mum 

penal t y of  25 year s i n pr i son——and i t  di d not  adequat el y i nf or m 

t he def endant  of  t he possi bl e penal t i es.   Assumi ng t hat  Thompson 

i s subj ect  t o a mandat or y mi ni mum penal t y,  t hese vi ol at i ons of  

Wi s.  St at .  § 970. 02( 1) ( a)  by t he St at e and by t he c i r cui t  cour t  

wer e not  cor r ect ed at  any poi nt  i n t he pr oceedi ngs.  

¶11 We concl ude t hat  t hi s case must  be r emanded t o t he 

c i r cui t  cour t  f or  a hear i ng t o det er mi ne whet her  Thompson was 

pr ej udi ced by t he v i ol at i ons of  Wi s.  St at .  § 970. 02( 1) ( a) .   The 

pr ej udi ce det er mi nat i on must  sat i sf y t he t r adi t i onal  st andar d 

f or  over comi ng har ml ess er r or ,  t hat  i s ,  t her e must  be a 

r easonabl e pr obabi l i t y  t hat  t he er r or  cont r i but ed t o t he out come 

of  t he act i on or  t he pr oceedi ng at  i ssue.   

¶12 Thi r d,  assumi ng agai n but  not  deci di ng t hat  t he 

mandat or y mi ni mum sent ence appl i es t o Thompson,  t he f ai l ur e of  

Thompson' s def ense at t or ney t o di scover  t hi s f act ,  i nf or m 

Thompson of  t hi s f act ,  and i ncor por at e t hi s f act  i nt o hi s 

def ense st r at egy,  i s l i kel y t o be assessed as def i c i ent  

per f or mance i f  Thompson shoul d f i l e an i nef f ect i ve assi st ance of  

counsel  c l ai m.   However ,  i f  Thompson wer e t o make such a c l ai m,  

he al so woul d be r equi r ed t o est abl i sh pr ej udi ce f r om t he 

def i c i ent  per f or mance as t he second pr ong of  such a c l ai m.   See 

St at e v.  Domke,  2011 WI  95,  ¶34,  337 Wi s.  2d 268,  805 
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N. W. 2d 364.   We r emand t hi s case t o t he c i r cui t  cour t ,  so t hat  

al l  f acet s of  possi bl e pr ej udi ce t o t he def endant  may be 

exami ned at  t he same t i me i f  an i nef f ect i ve assi st ance of  

counsel  c l ai m i s made.    

¶13 Consequent l y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and r emand t hi s case t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.   

I .  STANDARD OF REVI EW 

¶14 Thi s case pr esent s const i t ut i onal  quest i ons r egar di ng 

whet her  t he def endant ' s due pr ocess r i ght s wer e v i ol at ed.   We 

r evi ew det er mi nat i ons of  t hese quest i ons de novo.   St at e v.  

McGui r e,  2010 WI  91,  ¶26,  328 Wi s.  2d 289,  786 N. W. 2d 227.  

¶15 Addi t i onal l y,  t hi s case pr esent s sever al  quest i ons of  

st at ut or y i nt er pr et at i on,  whi ch we r evi ew de novo.   St at e v.  

Di nki ns,  2012 WI  24,  ¶28,  339 Wi s.  2d 78,  810 N. W. 2d 787.  

I I .  DI SCUSSI ON 

A.  Backgr ound 

¶16 When t he pr i nci pal s i n t hi s case l ear ned f r om t he PSI  

t hat  Thompson was subj ect  t o a mandat or y mi ni mum sent ence of  25 

year s,  t he Wood Count y Ci r cui t  Cour t ,  Edwar d F.  Zappen,  Jr . ,  

Judge,  del ayed sent enci ng.  

¶17 The cour t  br i ef l y exami ned t he st at ut or y hi st or y of  

Wi s.  St at .  § 939. 616 ( t he mandat or y mi ni mum penal t y st at ut e)  and 

expr essed concer n whet her  Thompson' s convi ct i on was val i d,  or ,  

i f  i t  was,  what  sent ence shoul d be appl i ed.   At  t hi s hear i ng,  on 

November  6,  2008,  t he c i r cui t  cour t  st at ed,  " I f  we want  t o poi nt  
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any f i nger s,  i t  has t o be done wi t h t he s l oppy l egi s l at i on t hat  

was done t hat  put  t hi s l aw i n ef f ect  t hat  went  past  al l  of  us. "    

¶18 On Januar y 15,  2009,  Thompson moved f or  a new t r i al  on 

t he basi s t hat  he was deni ed hi s due pr ocess r i ght s when " he was 

not  adequat el y i nf or med of  t he penal t y of  sai d cr i me pr i or  t o 

goi ng t o a j ur y t r i al . "   

¶19 On Januar y 29,  2009,  t he cour t  hel d a hear i ng on t hat  

mot i on.   

¶20 At  t he hear i ng,  t he assi st ant  di st r i ct  at t or ney 

expl ai ned t hat  t he l egi s l at ur e had passed t wo bi l l s  af f ect i ng 

t he appl i cabl e s t at ut es.   He not ed t hat  t he bi l l s  wer e s i gned on 

t he same day and t hat  t he bi l l s  cr eat ed " mut ual l y i nconsi st ent "  

l aws.   As a r esul t ,  he asked t hat  t he def endant  be sent enced 

wi t hout  t he mandat or y mi ni mum.    

¶21 The ci r cui t  cour t  di sagr eed,  st at i ng t hat  " Ther e i s a 

mandat or y 25 year  mi ni mum mandat or y on t hi s case,  no ands,  i f s 

and but s. "   " I t  i s  pat ent l y c l ear  t hat  t he 25 year  mandat or y 

mi ni mum penal t y appl i es t o a v i ol at i on of  948. 02( 1) ( b)  as 

def i ned i n 05 Act  437. "    

¶22 Based on t hi s hol di ng,  t he cour t  det er mi ned t hat  

f ai l ur e by t he di st r i ct  at t or ney t o al l ege t he mandat or y mi ni mum 

sent ence i n t he compl ai nt ,  combi ned wi t h Thompson' s at t or ney' s  

f ai l ur e t o i nf or m Thompson of  t he penal t y,  was " a ver y c l ear  

v i ol at i on of  due pr ocess. "   The cour t  di d not  sent ence Thompson.   

I nst ead,  i t  gr ant ed hi m a new t r i al .   Whi l e t he cour t  not ed t hat  

due pr ocess and i nef f ect i ve assi st ance of  counsel  wer e bot h 

i ssues,  t he cour t  gr ounded i t s new t r i al  r ul i ng on due pr ocess.    
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¶23 The cour t  st at ed:  " How can t hat  be any di f f er ent  i f  a 

def endant  i s .  .  .  deci di ng .  .  .  t o make an i nt el l i gent  

deci s i on whet her  or  not  t o go t o t r i al  or  whet her  or  not  t o 

per haps t ake some ot her  of f er ?  And whet her  t her e was [ an of f er ]  

her e i s besi de t he poi nt .   But  wi t hout  bei ng not i f i ed as t o what  

he' s f aci ng he' s not  i n a posi t i on t o make a deci s i on whet her  or  

not  t o go t o t r i al . "    

¶24 I n t he cour t ' s  or der  f or  a new t r i al ,  t he cour t  

i ncl uded t he f ol l owi ng f i ndi ngs of  f act :  

 1.  That  t he def endant ,  Har r y Thompson,  was 
char ged i n a Cr i mi nal  Compl ai nt  dat ed Sept ember  26,  
2007,  wi t h t wo count s of  f i r st  degr ee sexual  assaul t  
of  a chi l d under  t he age of  13 wi t hout  gr eat  bodi l y 
har m,  cont r ar y t o Sect i ons 948. 02( 1) ( b)  and 
939. 50( 3) ( b)  of  t he Wi sconsi n St at ut es.   As a penal t y,  
t he Cr i mi nal  Compl ai nt  i ndi cat ed t hat  i t  was a Cl ass B 
f el ony,  and upon convi ct i on,  he may be sent enced t o a 
t er m of  i mpr i sonment  not  t o exceed si xt y ( 60)  year s.  

 .  .  .  .   

 3.  That  no par t y made an obj ect i on t o t he 
penal t y r ef er r ed t o i n t he Cr i mi nal  
Compl ai nt / I nf or mat i on.  

 4.  That  i t  was onl y af t er  t he pr e- sent ence 
i nvest i gat i on was r ecei ved,  t hat  t he Cour t  and counsel  
di scover ed t hat  t he cor r ect  penal t y i ncl uded a mi ni mal  
i ni t i al  i ncar cer at i on of  25 year s per  Wi sconsi n 
St at ut e Sect i on [ 939. 616] .  

 5.  That  at  no t i me was t he def endant  i nf or med 
t hat  he f aced a [ mandat or y mi ni mum]  pr i son sent ence of  
25 year s.    

¶25 The St at e appeal ed.   The cour t  of  appeal s r ever sed t he 

ci r cui t  cour t ' s  or der  f or  a new t r i al .   The cour t  of  appeal s 

r el i ed on cases st at i ng t hat  def endant s have no r i ght  t o pl ea 
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bar gai n.   Thompson,  No.  2009AP1505- CR,  unpubl i shed sl i p op. ,  

¶¶7- 8.   Ther ef or e,  t he cour t  det er mi ned t hat  t he l ack of  

knowl edge r egar di ng a mandat or y mi ni mum sent ence coul d not  have 

i nt er f er ed wi t h Thompson' s r i ght  t o pl ea bar gai n because he di d 

not  have such a r i ght .   I d. ,  ¶13.   Li kewi se,  t he cour t  

det er mi ned t hat  " any def ect  i n t he compl ai nt  [ under  Wi s.  St at .  

§ 970. 02( 1) ( a) ]  was not  pr ej udi c i al " ;  t her ef or e,  he was not  

ent i t l ed t o a new t r i al .   I d. ,  ¶14.   The cour t  al so di scussed 

i nef f ect i ve assi st ance of  counsel ,  det er mi ni ng t hat  t he f ai l ur e 

of  Thompson' s at t or ney t o i nf or m Thompson of  t he mandat or y  

mi ni mum sent ence f ai l ed on t he same gr ounds as hi s due pr ocess 

and st at ut or y v i ol at i on chal l enges——namel y,  t hat  Thompson had no 

r i ght  t o bar gai n i n t he f i r st  pl ace.   I d. ,  ¶20.  

¶26 Thompson moved t he cour t  of  appeal s f or  

r econsi der at i on,  c l ai mi ng t hat  t he cour t  pr emat ur el y deci ded t he 

i nef f ect i ve assi st ance of  counsel  c l ai m,  whi ch was not  deci ded 

by t he c i r cui t  cour t  nor  appeal ed t o t he cour t  of  appeal s.   The 

cour t  of  appeal s not ed t hat  t he par t i es had r ef er r ed t o 

i nef f ect i ve assi st ance of  counsel  i n t he cour t  of  appeal s br i ef s 

and t hat  t he cour t  deci ded t he cl ai m onl y i nsof ar  as i t  r el at ed 

t o t he i ssue of  whet her  Thompson had a r i ght  t o pl ea bar gai n.   

The cour t  st at ed t hat  Thompson coul d st i l l  br i ng an i nef f ect i ve 

assi st ance of  counsel  c l ai m i f  he coul d show def i c i ent  

per f or mance and pr ej udi ce,  and t he cour t  decl i ned t o al t er  i t s  

opi ni on.    

B.  Appl i cabi l i t y  of  Mandat or y Mi ni mum Sent ence 

t o Thi s Case 
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¶27 Thi s case has been ar gued on t he assumpt i on t hat  

Thompson i s subj ect  t o a mandat or y mi ni mum sent ence of  25 year s.   

Thi s assumpt i on may not  be cor r ect .   The l egi s l at i ve hi st or y of  

t he appl i cabl e s t at ut es i s so bi zar r e t hat  i t  r ai ses l egi t i mat e 

quest i ons about  whet her  t he mandat or y mi ni mum sent ence appl i es 

i n t hi s case.    

¶28 Wi sconsi n St at .  § 948. 02( 1)  ( 2003- 04)  pr ovi ded:  

Sexual  assaul t  of  a chi l d.  ( 1)  Fi r st  degr ee sexual  
assaul t .   Whoever  has sexual  cont act  or  sexual  
i nt er cour se wi t h a per son who has not  at t ai ned t he age 
of  13 year s i s gui l t y of  a Cl ass B f el ony.  

¶29 " Sexual  cont act "  was def i ned i n Wi s.  St at .  § 948. 01( 5)  

and " sexual  i nt er cour se"  was def i ned i n Wi s.  St at .  § 948. 01( 6) .   

I n 2003- 04 t her e was no Wi s.  St at .  § 939. 616 and no Wi s.  St at .  

§ 939. 617.   

¶30 The 2005 l egi s l at ur e passed 2005 Assembl y Bi l l  784.   

Thi s bi l l  became 2005 Wi sconsi n Act  430.   Among i t s pr ovi s i ons,  

Act  430 made sever al  changes i n t he sexual  assaul t  st at ut es 

af f ect i ng chi l dr en.  

¶31 Act  430 cr eat ed § 939. 617 ( mandat or y mi ni mum sent ence 

f or  chi l d sex of f enses) ,  whi ch pr ovi ded i n par t :  

( 1)  I f  a per son i s convi ct ed of  a v i ol at i on 
of  s.  948. 02( 1) ( b)  or  ( c)  or  948. 025( 1) ( a) ,  t he 
cour t  shal l  i mpose a bi f ur cat ed sent ence under  s.  
973. 01.   The t er m of  conf i nement  i n pr i son 
por t i on of  t he bi f ur cat ed sent ence shal l  be at  
l east  25 year s.   Ot her wi se t he penal t i es f or  t he 
cr i me appl y,  subj ect  t o any appl i cabl e penal t y 
enhancement .  

¶32 Act  430 r enumber ed § 948. 02( 1)  t o § 948. 02( 1) ( b)  and 

amended i t  t o r ead:  
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( b)  Whoever  has sexual  i nt er cour se wi t h a 
per son who has not  at t ai ned t he age of  12 year s 
i s gui l t y of  a Cl ass B f el ony.  

¶33 Act  430 cr eat ed § 948. 02( 1) ( e)  t o r ead:  

( e)  Whoever  has sexual  cont act  wi t h a per son 
who has not  at t ai ned t he age of  13 year s i s 
gui l t y of  a Cl ass B f el ony.  

¶34 The ef f ect  of  Act  430 was t o cr eat e a sect i on i mposi ng 

a mandat or y mi ni mum penal t y f or  sexual  i nt er cour se wi t h a per son 

who has not  at t ai ned t he age of  12 year s.    

¶35 The 2005 l egi s l at ur e al so passed 2005 Senat e Bi l l  629.   

Thi s bi l l  became 2005 Wi sconsi n Act  437.   Act  437 became l aw 

exact l y t he same day as Act  430 but  i t s number i ng i ndi cat es t hat  

i t  became l aw af t er  Act  430.   Act  437 had no mandat or y mi ni mum 

pr ovi s i on,  but  i t  t oo r enumber ed and amended Wi s.  St at .  

§ 948. 02( 1) .   As a r esul t  of  t he Act  437 amendment ,  § 948. 02 

r ead i n par t :   

( 1)  Whoever  has sexual  cont act  or  sexual  
i nt er cour se wi t h a per son who has not  at t ai ned t he age 
of  13 year s i s gui l t y of  one of  t he f ol l owi ng:  

 .  .  .  .   

( b)  I f  t he sexual  cont act  or  sexual  i nt er cour se 
di d not  r esul t  i n gr eat  bodi l y har m t o t he per son,  a 
Cl ass B f el ony.  

¶36 The ef f ect  of  Act  437 was t o cr eat e a di f f er ent ,  

i nconsi st ent  Wi s.  St at .  § 948. 02( 1) ( b) .   Thi s i nconsi st ency was 

cl ear l y i dent i f i ed by t he Revi sor  of  St at ut es Bur eau i n t he 

2005- 06 ver si on of  t he st at ut es as f ol l ows:  

NOTE:  Sub.  ( 1)  i s af f ect ed by 2005 Wi s.  Act s 430 
and 437.   The 2 t r eat ment s ar e mut ual l y i nconsi st ent .   
Sub.  ( 1)  i s shown as af f ect ed by t he l ast  enact ed act ,  
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2005 Wi s.  Act  437.   As af f ect ed by 2005 Wi s.  Act  430,  
i t  r eads:  

[ t ext  of  Act  430 pr ovi s i on] .  

¶37 The appr oval  of  Act  437,  whi ch amended t he same 

st at ut or y sect i on t hat  Act  430 had amended,  r ai ses t he quest i on 

whet her  bot h pr ovi s i ons exi st ed——as f r at er nal  t wi ns——at  t he t i me 

Thompson was pr osecut ed. 5  Thompson was char ged under  t he 

pr ovi s i on cr eat ed by Act  437.   An ar gument  has been made i n 

                                                 
5 �he l egi s l at ur e addr essed t he conf usi on cr eat ed by Act s 

430 and 437 by passi ng 2007 Wi sconsi n Act  80.   That  Act  r ead i n 
par t :  

SECTI ON 12.  948. 02 ( 1)  of  t he st at ut es,  as 
af f ect ed by 2005 Wi sconsi n Act s 430 and 437,  i s 
r epeal ed and r ecr eat ed t o r ead:  

948. 02 ( 1)  FI RST DEGREE SEXUAL ASSAULT.   

( am)  Whoever  has sexual  cont act  or  sexual  
i nt er cour se wi t h a per son who has not  at t ai ned t he age 
of  13 year s and causes gr eat  bodi l y har m t o t he per son 
i s gui l t y of  a Cl ass A f el ony.  

( b)  Whoever  has sexual  i nt er cour se wi t h a per son 
who has not  at t ai ned t he age of  12 year s i s gui l t y of  
a Cl ass B f el ony.  

( c)  Whoever  has sexual  i nt er cour se wi t h a per son 
who has not  at t ai ned t he age of  16 year s by use or  
t hr eat  of  f or ce or  v i ol ence i s gui l t y of  a Cl ass B 
f el ony.  

( d)  Whoever  has sexual  cont act  wi t h a per son who 
has not  at t ai ned t he age of  16 year s by use or  t hr eat  
of  f or ce or  v i ol ence i s gui l t y of  a Cl ass B f el ony i f  
t he act or  i s at  l east  18 year s of  age when t he sexual  
cont act  occur s.  

( e)  Whoever  has sexual  cont act  wi t h a per son who 
has not  at t ai ned t he age of  13 year s i s gui l t y of  a 
Cl ass B f el ony.  



No.    2009AP1505- CR 

 

13 
 

unr el at ed cases t hat  t wo ver si ons of  § 948. 02( 1) ( b)  exi st ed and 

t hat  t he mandat or y mi ni mum sent ence i n Wi s.  St at .  § 939. 616( 1)  

appl i ed onl y t o a char ge under  t he ver si on cr eat ed by Act  430,  

not  t he ver si on cr eat ed by Act  437.  

¶38 I n St at e v.  Comas,  No.  2010AP2687- CR,  unpubl i shed sl i p 

op. ,  ¶5 n. 2 ( Wi s.  Ct .  App.  Sept .  29,  2011) ,  Judge Lundst en not ed 

t hat   

[ I ] n a r ecent  unpubl i shed deci s i on i nvol v i ng t he same 
l egi s l at i ve act s,  St at e v.  Thompson,  No.  2009AP1505-
CR,  unpubl i shed sl i p Op.  ( Wi s.  Ct .  App.  Nov.  24,  
2010) ,  we expl ai ned t hat  t he par t i es agr eed,  f or  
pur poses of  t hat  appeal ,  t hat  t he mandat or y mi ni mum 
conf i nement  pr ov i s i on appl i ed t o a char ge under  a 
di f f er ent  chi l d sexual  assaul t  pr ovi s i on,  Wi s.  St at .  
§ 948. 02( 1) ( b)  ( 2005- 06) .   See Thompson,  No.  
2009AP1505- CR,  ¶2 & n. 2.   I t  may be t hat  t he def endant  
i n Thompson coul d have r ai sed t he same or  s i mi l ar  
ar gument s t hat  Comas makes i n t hi s case.  

¶39 I n St at e v.  LaGr ew,  No.  2010AP1761- CR,  unpubl i shed 

sl i p op.  ( Wi s.  Ct .  App.  June 29,  2011) ,  t he St at e ar gued i n i t s 

br i ef  t o t he cour t  of  appeal s t hat   

Because Act  430 cr eat ed bot h § 939. 616( 1)  and 
§ 948. 02( 1) ( b)  and ( c) ,  i t  i s  c l ear  t hat  t he 
subsect i on ( b)  and ( c)  r ef er r ed t o i n § 939. 616( 1)  ar e 
t he subsect i on ( b)  and ( c)  cr eat ed by  Act  430,  not  
t he subsect i on ( b)  cr eat ed by Act  437 and t he 
subsect i on ( c)  not  ment i oned i n Act  437.   See 2005 WI  
Act  430,  §§ 1,  3,  4.  .  .  .   I f  t he [ Revi sor  of  
St at ut es Bur eau]  had r enumber ed t he " r ef er ence 
number s"  i n 939. 616( 1)  as i t  was aut hor i zed t o,  any 
conf usi on on t hi s mat t er  woul d have been el i mi nat ed.  

( Emphasi s i n or i gi nal . )  

¶40 I nasmuch as t he i ssue of  whet her  t he mandat or y  mi ni mum 

sent ence appl i es t o Thompson,  who was char ged under  t he l anguage 

cr eat ed by Act  437,  was not  br i ef ed or  ar gued,  we do not  deci de 
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t he i ssue her e.   We r espect f ul l y suggest  t hat  t he c i r cui t  cour t  

consi der  t he i ssue on r emand,  i ncl udi ng t he f act  t hat  t he 

Revi sor  of  St at ut es Bur eau,  i n pr epar i ng t he 2005- 06 Wi sconsi n 

St at ut es,  dr af t ed a NOTE t o f ol l ow Wi s.  St at .  § 939. 616( 1) :  

" NOTE:  The ci t es ar e t o s.  948. 02( 1) ( b)  or  948. 025( 1) ( a)  as 

af f ect ed by 2005 Wi s.  Act  430.   See t he not es t o ss.  948. 02( 1)  

and 948. 025( 1) . "   ( Emphasi s added) . 6 

C.  Due Pr ocess 

¶41 Thompson cont ends t hat  hi s " due pr ocess r i ght s  wer e 

v i ol at ed"  because he was not  i nf or med unt i l  af t er  hi s t r i al  t hat  

he f aced a mandat or y mi ni mum sent ence of  25 year s i n pr i son i f  

he was convi ct ed.  

¶42 The const i t ut i onal  basi s f or  a due pr ocess cl ai m i s 

f ound i n t he Fi f t h and Four t eent h Amendment s t o t he Uni t ed 

St at es Const i t ut i on and i n Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on.   The Four t eent h Amendment  pr ovi des i n r el evant  

par t :  " [ N] or  shal l  any St at e depr i ve any per son of  l i f e,  

l i ber t y,  or  pr oper t y,  wi t hout  due pr ocess of  l aw. "   U. S.  Const .  

amend.  XI V.   The Wi sconsi n Const i t ut i on pr ovi des i n r el evant  

par t :  " No per son may be hel d t o answer  f or  a cr i mi nal  of f ense 

wi t hout  due pr ocess of  l aw. "   Wi s.  Const .  ar t .  I ,  § 8.    

                                                 
6 We al so obser ve t hat  Act  430 di d not  cr eat e a sect i on 

" 939. 616. "   I t  cr eat ed a sect i on " 939. 617. "   Anot her  act ,  2005 
Wi sconsi n Act  433,  al so cr eat ed a sect i on " 939. 617, "  whi ch was 
compl et el y di f f er ent  f r om t he sect i on cr eat ed by Act  430.   The 
Revi sor  of  St at ut es Bur eau r enumber ed t he Act  430 sect i on t o 
" 939. 616. "   The Act  433 sect i on " 939. 617"  r emai ned as passed.   
I n shor t ,  bot h sect i ons sur vi ved.  



No.    2009AP1505- CR 

 

15 
 

¶43 Cour t s have had di f f i cul t y pi npoi nt i ng t he meani ng of  

due pr ocess.   Accor di ng t o Chi ef  Just i ce Ear l  War r en,  " ' Due 

pr ocess'  i s  an el usi ve concept .   I t s exact  boundar i es ar e 

undef i nabl e,  and i t s cont ent  var i es accor di ng t o speci f i c  

f act ual  cont ext s. "   Hannah v.  Lar che,  363 U. S.  420,  442 ( 1960) .   

Accor di ng t o Just i ce Ol i ver  Wendel l  Hol mes,  " [ D] ue pr ocess of  

l aw depends on ci r cumst ances.   I t  var i es wi t h t he subj ect - mat t er  

and t he necessi t i es of  t he s i t uat i on. "   Moyer  v.  Peabody,  212 

U. S.  78,  84 ( 1909) .    

¶44 Thi s cour t  of f er ed a br oader  comment  a cent ur y ago:   

What  i s due pr ocess of  l aw?  Ther e i s not hi ng ver y 
t echni cal  about  i t  when we v i ew t he subj ect  br oadl y.   
Due pr ocess of  l aw means,  i n br i ef ,  t he l aw of  t he 
l and——i ncl udi ng t he unwr i t t en l aw.   I t  i s ,  s i mpl y,  
t hat  whi ch must  be f ol l owed i n depr i v i ng any one of  
anyt hi ng whi ch i s hi s t o enj oy unt i l  he shal l  have 
been di vest ed t her eof  by and accor di ng t o t he l aw of  
hi s count r y.    

Eker n v.  McGover n,  154 Wi s.  157,  240,  142 N. W.  595 ( 1913)  

( emphasi s added) .    

¶45 As i mpl i ed by t he quot at i on f r om t hi s cour t ,  " due 

pr ocess of  l aw"  has t he capaci t y t o be i nt er pr et ed expansi vel y——

i n det er mi ni ng what  " must  be f ol l owed" ——t o achi eve a desi r ed 

obj ect i ve.   Conver sel y,  " due pr ocess"  may be i nt er pr et ed 

nar r owl y t o pr event  an undesi r ed r esul t .  

¶46 Cor pus Jur i s Secundum t ook a good st ab at  def i ni ng 

" Pr ocedur al  due pr ocess" :  

 Pr ocedur al  due pr ocess means t hat  per sons whose 
r i ght s may be af f ect ed ar e ent i t l ed t o be hear d,  and 
i n or der  t hat  t hey may enj oy t hat  r i ght ,  t hey must  
f i r st  be not i f i ed;  cor r el at i vel y,  t hi s r i ght  t o not i ce 
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and oppor t uni t y t o be hear d must  be ext ended at  a 
meani ngf ul  t i me and i n a meani ngf ul  manner .   The 
el ement s of  pr ocedur al  due pr ocess ar e not i ce and an 
oppor t uni t y t o be hear d,  or  t o def end or  r espond,  i n 
an or der l y pr oceedi ng,  adapt ed t o t he nat ur e of  t he 
case i n accor d wi t h est abl i shed r ul es.  

16C C. J. S.  Const i t ut i onal  Law § 1444,  at  188 ( 2005) ( emphasi s 

added) ( f oot not es omi t t ed) .  

¶47 Thompson' s due pr ocess ar gument  i s t hat  al t hough he 

was pr ovi ded not i ce t hat ,  upon convi ct i on,  he coul d f ace 

i mpr i sonment  f or  up t o 60 year s on each count ,  t hi s not i ce was 

i nadequat e because i t  di d not  i nf or m hi m of  t he mandat or y 

mi ni mum pr i son t er m t hat  was l ur k i ng behi nd ever y convi ct i on,  

t hus depr i v i ng hi m of  t he abi l i t y  t o assess r i sks and conduct  

hi s def ense wi t h f ul l  knowl edge of  t he st akes.  

¶48 Thi s ar gument  does not  r el y on st at ut or y l aw.   I t  

r el i es on pr i nci pl es i mpor t ed f r om ot her  cases and appl i ed t o 

t he f act s her e by anal ogy.   For  i nst ance,  Thompson poi nt s t o 

St at e v.  Mar t i n,  162 Wi s.  2d 883,  470 N. W. 2d 900 ( 1991) ,  and 

St at e v.  Wi l ks,  165 Wi s.  2d 102,  477 N. W. 2d 632 ( Ct .  App.  1991) ,  

t wo cases t hat  i nt er pr et ed Wi s.  St at .  §§ 973. 12( 1) 7 and 971. 298 

                                                 
7 Wi sconsi n St at .  § 973. 12( 1)  pr ovi ded i n per t i nent  par t :   

973. 12 Sent ence of  a r epeat er .  ( 1)  Whenever  a per son 
char ged wi t h a cr i me wi l l  be a r epeat er  as def i ned i n 
s.  939. 62 i f  convi ct ed,  any pr i or  convi ct i ons may be 
al l eged i n t he compl ai nt ,  i ndi ct ment  or  i nf or mat i on or  
amendment s so al l egi ng at  any t i me bef or e or  at  
ar r ai gnment ,  and bef or e accept ance of  any pl ea.   The 
cour t  may,  upon mot i on of  t he di st r i ct  at t or ney,  gr ant  
a r easonabl e t i me t o i nvest i gat e possi bl e pr i or  
convi ct i ons bef or e accept i ng a pl ea.   I f  such pr i or  
convi ct i ons ar e admi t t ed by t he def endant  or  pr oved by 
t he st at e,  he shal l  be subj ect  t o sent ence under  s.  
939. 62 unl ess he est abl i shes t hat  he was par doned on 
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wi t h r espect  t o addi ng or  amendi ng r epeat er  char ges af t er  t he 

def endant  has ent er ed a pl ea.   Bot h cases t ur ned on st at ut or y 

i nt er pr et at i on,  even t hough t he st at ut es appear ed t o have a due 

pr ocess under pi nni ng.  

¶49 The Mar t i n cour t  quot ed Bl ock v.  St at e,  41 

Wi s.  2d 205,  210,  163 N. W. 2d 196 ( 1968) :  

The al l egat i on of  r eci di v i sm i s  put  i n t he i nf or mat i on 
i n or der  t o meet  t he due- pr ocess r equi r ement s of  a 
f ai r  t r i al .   When t he def endant  i s asked t o pl ead,  he 
i s ent i t l ed t o know t he ext ent  of  hi s puni shment  of  
t he al l eged cr i me,  whi ch he cannot  know i f  he i s not  
t hen i nf or med t hat  hi s pr i or  convi ct i ons may be used 
t o enhance t he puni shment .  

Mar t i n,  162 Wi s.  2d at  900- 01 ( emphasi s added by Mar t i n cour t ) .  

                                                                                                                                                             
gr ounds of  i nnocence f or  any cr i me necessar y t o 
const i t ut e hi m a r epeat er .    

See St at e v.  Mar t i n,  162 Wi s.  2d 883,  888 n. 1,  470 
N. W. 2d 900 ( 1991) .  

8 Wi sconsi n St at .  § 971. 29 pr ovi ded as i t  does now:   

971. 29 Amendi ng t he char ge.   ( 1)  A compl ai nt  or  
i nf or mat i on may be amended at  any t i me pr i or  t o 
ar r ai gnment  wi t hout  l eave of  t he cour t .   

( 2)  At  t he t r i al ,  t he cour t  may al l ow amendment  of  t he 
compl ai nt ,  i ndi ct ment  or  i nf or mat i on t o conf or m t o t he 
pr oof  wher e such amendment  i s  not  pr ej udi c i al  t o t he 
def endant .   Af t er  ver di ct  t he pl eadi ng shal l  be deemed 
amended t o conf or m t o t he pr oof  i f  no obj ect i on t o t he 
r el evance of  t he evi dence was t i mel y r ai sed upon t he 
t r i al .  

( 3)  Upon al l owi ng an amendment  t o t he compl ai nt  or  
i ndi ct ment  or  i nf or mat i on,  t he cour t  may di r ect  ot her  
amendment s t her eby r ender ed necessar y and may pr oceed 
wi t h or  post pone t he t r i al .    

See Mar t i n,  162 Wi s.  2d at  889 n. 3.  



No.    2009AP1505- CR 

 

18 
 

¶50 Wi l ks expl ai ned t hat  t he supr eme cour t  i n Mar t i n 

" decl ar ed t hat  t he pol i cy behi nd sec.  973. 12( 1) ,  St at s. ,  i s  t o 

sat i sf y due pr ocess by assur i ng t hat  a def endant  meani ngf ul l y 

under st ands t he ext ent  of  pot ent i al  puni shment  at  t he t i me of  

t he pl ea, "  Wi l ks,  165 Wi s.  2d at  109,  especi al l y " when a 

def endant  pl eads gui l t y. "   I d. ;  see al so St at e v.  St ynes,  2003 

WI  65,  ¶34,  262 Wi s.  2d 335,  665 N. W. 2d 115.  

¶51 Thompson al so c i t es St at e v.  Mohr ,  201 Wi s.  2d 693,  

700- 01,  549 N. W. 2d 497 ( Ct .  App.  1996) ,  i n whi ch t he cour t  of  

appeal s cor r ect l y st at ed t hat  a pl ea may be i nvol unt ar y i f  t he 

def endant  does not  have a compl et e under st andi ng of  what  mi ght  

or  coul d happen t o hi m i n hi s sent ence,  par t i cul ar l y t he 

possi bi l i t y  of  a pr esumpt i ve mi ni mum sent ence.  

¶52 These cases ar e di st i ngui shabl e f r om t hi s case because 

Mar t i n,  Wi l ks,  and St ynes i nvol ved st at ut or y i nt er pr et at i on.   

Addi t i onal l y,  Wi l ks i nvol ved a no cont est  pl ea wher e t he St at e 

at t empt ed t o amend t he penal t y enhancement  pr ovi s i on i n t he 

compl ai nt  af t er  t he pl ea was ent er ed;  Mohr  al so i nvol ved a no 

cont est  pl ea.   Di sposi t i ve pl eas of  gui l t y or  no cont est  must  be 

knowi ng and i nt el l i gent  as wel l  as vol unt ar y.   St at e ex r el .  

War r en v.  Schwar z,  219 Wi s.  2d 615,  635- 36,  579 N. W. 2d 698 

( 1998) ;  St at e v.  Br own,  2006 WI  100,  ¶35,  293 Wi s.  2d 594,  716 

N. W. 2d 906.  

¶53 Thompson' s due pr ocess ar gument  does not  r el y  on t he 

i nt er pr et at i on of  a st at ut e,  and Thompson di d not  ent er  a 

di sposi t i ve pl ea.   Thus,  he cannot  c l ai m t hat  he was sur pr i sed 

by t he r esul t  of  hi s pl ea,  i nasmuch as he went  t o t r i al .   
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Rat her ,  he must  ar gue t hat  hi s l ack of  i nf or mat i on about  t he 

mandat or y mi ni mum sent ence pr event ed hi m f r om maki ng an 

" i nf or med deci s i on on whet her  t o pl ea bar gai n, "  i . e. ,  what  

concessi ons he mi ght  make——i n r esponse t o an of f er  or  on hi s  own 

i ni t i at i ve——t o avoi d goi ng t o t r i al  on t wo of f enses car r y i ng 

mandat or y mi ni mum penal t i es.   " The anal ysi s, "  Thompson expl ai ns,   

i s  l ar gel y a cost - benef i t  anal ysi s.   The def endant  
wei ghs t he pr obabi l i t y  of  pr evai l i ng at  a t r i al  by 
j ur y and i t s i nher ent  r i sk of  mor e sever e penal t i es i f  
l osi ng t he j ur y t r i al ,  wi t h a pl ea bar gai n.   The 
gr eat er  t he penal t i es t he def endant  f aces when l osi ng 
at  t r i al ,  t he mor e l i kel y a def endant  i s t o accept ,  or  
at  l east  pur sue,  a pl ea bar gai n.  

¶54 Ar gument  al ong t hi s l i ne i mpr essed t he ci r cui t  cour t ,  

but  not  t he cour t  of  appeal s,  whi ch c i t ed Weat her f or d v.  Bur sey,  

429 U. S.  545,  561 ( 1977) ,  f or  t he pr oposi t i on t hat  " t her e i s no 

const i t ut i onal  r i ght  t o pl ea bar gai n;  t he pr osecut or  need not  do 

so i f  he pr ef er s  t o go t o t r i al . " 9  See al so St at e v.  Tkacz,  2002 

WI  App 281,  ¶27,  258 Wi s.  2d 611,  654 N. W. 2d 37.      

¶55 The cour t  of  appeal s st at ed t hat ,  " r egar dl ess what  

i nf or mat i on Thompson possessed,  t he pr osecut or  i n t hi s case 

coul d have r ef used t o engage i n pl ea bar gai ni ng. "   Thompson,  No.  

2009AP1505- CR,  unpubl i shed sl i p op. ,  ¶7.  

What  r emai ns i s Thompson' s asser t i on t hat  he has a due 
pr ocess r i ght  t o be f ul l y i nf or med of  t he possi bl e 
penal t i es so t hat  he can make an i nf or med deci s i on 
whet her  t o pur sue a pl ea agr eement .   But  a compar abl e 
ar gument  was r ej ect ed by t he Uni t ed St at es Supr eme 

                                                 
9 " I t  i s  a novel  ar gument  t hat  const i t ut i onal  r i ght s ar e 

i nf r i nged by t r yi ng t he def endant  r at her  t han accept i ng hi s pl ea 
of  gui l t y. "   Weat her f or d v.  Bur sey,  429 U. S.  545,  561 ( 1977) .  



No.    2009AP1505- CR 

 

20 
 

Cour t  i n Weat her f or d.  .  .  .   [ T] he Weat her f or d Cour t  
r ej ect ed t he pr oposi t i on t hat  [ an under cover  agent ' s]  
" cont i nued dupl i c i t y l ost  Bur sey t he oppor t uni t y t o 
pl ea bar gai n. "   [ Weat her f or d,  429 U. S.  at  560] .  

Thompson,  No.  2009AP1505- CR,  unpubl i shed sl i p op. ,  ¶8.  

¶56 Ear l i er  t hi s year ,  t he Uni t ed St at es Supr eme Cour t  

i ssued t wo deci s i ons,  Mi ssour i  v.  Fr ye,  566 U. S.  __,  132 S.  Ct .  

1399 ( 2012) ,  and Laf l er  v.  Cooper ,  566 U. S.  __,  132 S.  Ct .  1376 

( 2012) ,  t hat  t ake t he const i t ut i onal  st at us of  pl ea bar gai ni ng 

t o a new l evel .   The t wo opi ni ons open " a whol e new f i el d of  

const i t ut i onal i zed cr i mi nal  pr ocedur e:  pl ea- bar gai ni ng l aw. "   

Laf l er  v.  Cooper ,  132 S.  Ct .  at  1391 ( Scal i a,  J. ,  di ssent i ng) .  

¶57 Bot h deci s i ons f ocus on i nef f ect i ve assi st ance of  

counsel ,  but  t hey t ake on added si gni f i cance because t he Cour t  

r ei t er at ed t hat  " t he negot i at i on of  a pl ea bar gai n i s a cr i t i cal  

phase of  l i t i gat i on f or  pur poses of  t he Si xt h Amendment  r i ght  t o 

t he ef f ect i ve assi st ance of  counsel . "   Fr ye,  132 S.  Ct .  at  1406 

( quot i ng Padi l l a v.  Kent ucky,  559 U. S.  __,  130 S.  Ct .  1473,  1486 

( 2010) ) ( i nt er nal  quot at i on mar ks omi t t ed) .  

¶58 The Cour t  obser ved t hat  " Ni net y- seven per cent  of  

f eder al  convi ct i ons and ni net y- f our  per cent  of  s t at e convi ct i ons 

ar e t he r esul t  of  gui l t y pl eas. "   I d.  at  1407.   Then i t  added:  

The r eal i t y i s  t hat  pl ea bar gai ns have become so 
cent r al  t o t he admi ni st r at i on of  t he cr i mi nal  j ust i ce 
syst em t hat  def ense counsel  have r esponsi bi l i t i es i n 
t he pl ea bar gai n pr ocess,  r esponsi bi l i t i es t hat  must  
be met  t o r ender  t he adequat e assi st ance of  counsel  
t hat  t he Si xt h Amendment  r equi r es i n t he cr i mi nal  
pr ocess at  cr i t i cal  st ages.   Because our s " i s f or  t he 
most  par t  a syst em of  pl eas,  not  a syst em of  t r i al s, "  
i t  i s  i nsuf f i c i ent  s i mpl y t o poi nt  t o t he guar ant ee of  
a f ai r  t r i al  as a backst op t hat  i nocul at es any er r or s 
i n t he pr et r i al  pr ocess.   " To a l ar ge 
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ext ent  .  .  .  hor se t r adi ng [ bet ween pr osecut or  and 
def ense counsel ]  det er mi nes who goes t o j ai l  and f or  
how l ong.   That  i s what  pl ea bar gai ni ng i s.   I t  i s  not  
some adj unct  t o t he cr i mi nal  j ust i ce syst em;  i t  i s  t he 
cr i mi nal  j ust i ce syst em. "   Scot t  & St unt z,  Pl ea 
Bar gai ni ng as Cont r act ,  101 Yal e L.  J.  1909,  1912 
( 1992) .  

 .  .  .  .   

[ A]  pl ea agr eement  can benef i t  bot h par t i es.   I n or der  
t hat  t hese benef i t s can be r eal i zed .  .  .  cr i mi nal  
def endant s r equi r e ef f ect i ve counsel  dur i ng pl ea 
negot i at i ons.   " Anyt hi ng l ess .  .  .  mi ght  deny a 
def endant  ' ef f ect i ve r epr esent at i on by counsel  at  t he 
onl y st age when l egal  ai d and advi ce woul d hel p hi m. ' "  

I d.  at  1407- 08 ( c i t at i ons omi t t ed) .  

¶59 Because t hese cases f ocus on t he cour se of  l egal  

r epr esent at i on by t he def endant ' s at t or ney,  i t  i s  uncl ear  

whet her  t he pr i nci pl es st at ed i n t he t wo cases have any 

appl i cat i on t o ot her  key act or s i n t he cr i mi nal  j ust i ce syst em.  

¶60 Fr ye and Laf l er  wer e ar gued i n t he Supr eme Cour t  on 

Oct ober  31,  2011——mor e t han t hr ee weeks af t er  Thompson' s case 

was ar gued i n t hi s cour t .   The cases wer e deci ded on Mar ch 21,  

2012.   Consequent l y,  t he ef f ect  of  t he t wo cases on Thompson' s 

due pr ocess ar gument  has not  been br i ef ed and shoul d not  be 

deci ded wi t hout  t hor ough i nput  f r om counsel ,  especi al l y i f  t hi s 

cour t  can di spose of  t he case on l ess i mpact f ul  gr ounds.    

D.  Vi ol at i on of  Wi s.  St at .  § 970. 02( 1) ( a)  

¶61 Thi s br i ngs us t o Thompson' s st at ut or y ar gument  wi t h 

r espect  t o Wi s.  St at .  § 970. 02( 1) ( a) .   The st at ut e r eads as 

f ol l ows:  

Dut y of  a j udge at  t he i ni t i al  appear ance.    



No.    2009AP1505- CR 

 

22 
 

( 1)  At  t he i ni t i al  appear ance t he j udge shal l  
i nf or m t he def endant :  

 ( a)  Of  t he char ge agai nst  t he def endant  and shal l  
f ur ni sh t he def endant  wi t h a copy of  t he compl ai nt  
whi ch shal l  cont ai n t he possi bl e penal t i es f or  t he 
of f enses set  f or t h t her ei n.   I n t he case of  a f el ony,  
t he j udge shal l  al so i nf or m t he def endant  of  t he 
penal t i es f or  t he f el ony wi t h whi ch t he def endant  i s 
char ged.  

Wi s.  St at .  § 970. 02( 1) ( a) .  

¶62 The st at ut e i mposes sever al  mandat or y dut i es on t he 

j udge:  

( 1)  The j udge shal l  i nf or m t he def endant  of  t he 
char ge agai nst  t he def endant .  

( 2)  The j udge shal l  f ur ni sh t he def endant  wi t h a 
copy of  t he compl ai nt .  

( 3)  The compl ai nt  f ur ni shed by t he j udge shal l  
cont ai n " t he possi bl e penal t i es"  f or  t he of f enses set  
f or t h i n t he compl ai nt .  

( 4)  I n t he case of  a f el ony,  t he j udge shal l  
per sonal l y i nf or m t he def endant  of  t he penal t i es f or  
t he f el ony or  f el oni es wi t h whi ch t he def endant  i s 
char ged.  

¶63 I n t hi s case,  t he c i r cui t  j udge per f or med t he f i r st  

t wo dut i es.   I f  a mandat or y mi ni mum sent ence does not  appl y t o 

Thompson,  t he c i r cui t  j udge per f or med al l  f our  dut i es.   However ,  

i f  t he mandat or y mi ni mum sent ence i n Wi s.  St at .  § 939. 616( 1)  

does appl y t o t he char ges agai nst  Thompson,  t he c i r cui t  j udge 

di d not  sat i sf y hi s t hi r d and f our t h obl i gat i ons.   The j udge di d 

not  f ur ni sh t he def endant  wi t h a compl ai nt  t hat  cont ai ned " t he 

possi bl e penal t i es"  ( a mandat or y mi ni mum sent ence upon 

convi ct i on cer t ai nl y qual i f i es as a " possi bl e penal t y" ) .   The 

ci r cui t  j udge al so di d not  per sonal l y i nf or m t he def endant  of  
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t he possi bl e penal t y of  a mandat or y mi ni mum sent ence.   I n f act ,  

he i nadver t ent l y mi sl ed t he def endant  i nt o r el y i ng on t he 

penal t y i n t he compl ai nt .    

¶64 The t hr eshol d quest i on,  t her ef or e,  i s  whet her  t he 

mandat or y mi ni mum sent ence appl i es.   I f  i t  does not ,  t he St at e 

di d not  er r  i n dr af t i ng t he compl ai nt ,  t he c i r cui t  j udge di d not  

er r  i n per f or mi ng hi s st at ut or y dut i es,  and def ense counsel  di d 

not  er r  when he di d not  i nf or m Thompson t hat  he was f aci ng t he 

possi bi l i t y  of  t wo mandat or y mi ni mum t er ms of  25 year s i n pr i son 

and conduct  hi s def ense accor di ngl y.  

¶65 On t he ot her  hand,  i f  t he mandat or y mi ni mum penal t y 

appl i es,  t he pr osecut or  er r ed,  t he cour t  er r ed,  and def ense 

counsel  er r ed,  and we must  expl or e t he consequences.  

¶66 Pr i or  t o mi d- 1973,  Wi s.  St at .  § 970. 02( 1) ( a)  pr ovi ded:  

( 1)  At  t he i ni t i al  appear ance t he j udge shal l  
i nf or m t he def endant :  

 ( a)  Of  t he char ge agai nst  hi m and shal l  f ur ni sh 
t he def endant  wi t h a copy of  t he compl ai nt .  

Wi s.  St at .  § 970. 02 ( 1971- 72) .   The Wi sconsi n St at ut es Annot at ed 

car r i es a comment  on Chapt er  255,  Laws of  1969,  whi ch cr eat ed 

t hat  pr ovi s i on:  " The f ur ni shi ng of  a copy of  t he compl ai nt  wi l l  

assi st  [ def ense]  counsel  i n t he pr epar at i on of  t he case,  s i nce 

nor mal l y counsel  f i r st  sees a def endant  ei t her  i n j ai l  or  i n hi s 

of f i ce and does not  have access at  t hat  t i me t o cour t  r ecor ds. " 10  

Wi s.  St at .  Ann.  § 970. 02 at  435 ( West  2007) .  

                                                 
10 Thi s " comment "  i s a " NOTE"  pr epar ed by a Cr i mi nal  Rul es 

Commi t t ee est abl i shed by t he Judi c i al  Counci l  i n 1967.  
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¶67 I n 1973,  t he l egi s l at ur e appr oved 1973 Senat e Bi l l  

189,  whi ch amended § 970. 02( 1) ( a) ,  r equi r i ng t he j udge t o i nf or m 

t he def endant :  

 ( a)  Of  t he char ge agai nst  hi m and shal l  f ur ni sh 
t he def endant  wi t h a copy of  t he compl ai nt  whi ch shal l  
cont ai n t he possi bl e penal t i es f or  t he of f enses set  
f or t h t her ei n.   I n t he case of  a f el ony,  t he j udge 
shal l  al so i nf or m t he def endant  of  t he penal t i es f or  
t he f el ony wi t h whi ch t he def endant  i s char ged.  

Chapt er  45,  Laws of  1973,  § 1 ( emphasi zed l anguage r epr esent s 

t he new l anguage i n t he l aw) .  

¶68 The bi l l  anal ysi s pr epar ed by t he Legi s l at i ve 

Ref er ence Bur eau st at es:  " The bi l l  al so r equi r es t he j udge 

pr esi di ng at  t he i ni t i al  appear ance t o i nf or m t hose accused of  

f el oni es of  t he penal t i es t hey f ace. "  

¶69 Si gni f i cant l y,  t he mai n aut hor s of  Senat e Bi l l  189 

wer e Senat or  Roger  Mur phy and Senat or  Wi l l i am Babl i t ch,  bot h of  

whom had been di st r i ct  at t or neys and bot h of  whom went  on t o 

become di st i ngui shed j udges.   Just i ce Babl i t ch,  of  cour se,  

ser ved 20 year s on t hi s cour t .  

¶70 The t ext  of  t he st at ut e i s pl ai n.   The i nf er ence dr awn 

f r om t he t ext  and t he l egi s l at i ve hi st or y i s t hat  t he 

l egi s l at ur e expect ed t he Wi sconsi n cr i mi nal  j ust i ce syst em t o 

pr ovi de def endant s and t hei r  counsel  wi t h f ai r  not i ce of  t he 

char ges and t he possi bl e penal t i es t hat  accompany t hose char ges,  

i ncl udi ng any mandat or y mi ni mum penal t y.  

¶71 The St at e cont ends t hat  not wi t hst andi ng appar ent  

er r or s by near l y ever yone i nvol ved bef or e sent enci ng,  Thompson 

f or f ei t ed hi s r i ght  t o chal l enge t he i nsuf f i c i ency of  t he 
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compl ai nt .   The St at e poi nt s t o Wi s.  St at .  § 971. 31,  whi ch r eads 

i n par t :  

( 2)  Except  as pr ovi ded i n sub.  ( 5) ,  def enses and 
obj ect i ons based on def ect s i n t he i nst i t ut i on of  t he 
pr oceedi ngs,  i nsuf f i c i ency of  t he compl ai nt ,  
i nf or mat i on or  i ndi ct ment ,  i nval i di t y i n whol e or  i n 
par t  of  t he st at ut e on whi ch t he pr osecut i on i s 
f ounded,  or  t he use of  i l l egal  means t o secur e 
evi dence shal l  be r ai sed bef or e t r i al  by mot i on or  be 
deemed wai ved.   The cour t  may,  however ,  ent er t ai n such 
mot i on at  t he t r i al ,  i n whi ch case t he def endant  
wai ves any j eopar dy t hat  may have at t ached.  

 .  .  .  .   

( 5) ( c)  I n f el ony act i ons,  obj ect i ons based on t he 
i nsuf f i c i ency of  t he compl ai nt  shal l  be made pr i or  t o 
t he pr el i mi nar y exami nat i on or  wai ver  t her eof  or  be 
deemed wai ved.  

Wi s.  St at .  § 971. 31( 2)  and ( 5) ( c) .  

¶72 The St at e' s posi t i on gi ves us pause.   Ther e i s a 

r ecogni zed need f or  f or f ei t ur e i n t he cr i mi nal  j ust i ce syst em.   

Nonet hel ess,  f or f ei t ur e and wai ver  " embody ver y di f f er ent  l egal  

concept s, "  f or f ei t ur e bei ng " t he f ai l ur e t o make t he t i mel y 

asser t i on of  a r i ght , "  wai ver  bei ng " t he i nt ent i onal  

r el i nqui shment  or  abandonment  of  a known r i ght . "   St at e v.  

Ndi na,  2009 WI  21,  ¶29,  315 Wi s.  2d 653,  761 N. W. 2d 612 ( quot i ng 

Uni t ed St at es v .  Ol ano,  507 U. S.  725,  733 ( 1993) ) ( i nt er nal  

quot at i on mar ks omi t t ed) .  

¶73 I n Ndi na,  Chi ef  Just i ce Abr ahamson di scussed 

f or f ei t ur e of  r i ght s as f ol l ows:  

[ S] ome r i ght s ar e f or f ei t ed when t hey ar e not  c l ai med 
at  t r i al ;  a mer e f ai l ur e t o obj ect  const i t ut es a 
f or f ei t ur e of  t he r i ght  on appel l at e r evi ew.   The 
pur pose of  t he " f or f ei t ur e"  r ul e i s t o enabl e t he 
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c i r cui t  cour t  t o avoi d or  cor r ect  any er r or  wi t h 
mi ni mal  di sr upt i on of  t he j udi c i al  pr ocess,  
el i mi nat i ng t he need f or  appeal .   The f or f ei t ur e r ul e 
al so gi ves bot h par t i es and t he ci r cui t  cour t  not i ce 
of  t he i ssue and a f ai r  oppor t uni t y t o addr ess t he 
obj ect i on;  encour ages at t or neys t o di l i gent l y pr epar e 
f or  and conduct  t r i al s;  and pr event s at t or neys f r om 
" sandbaggi ng"  opposi ng counsel  by f ai l i ng t o obj ect  t o 
an er r or  f or  st r at egi c r easons and l at er  c l ai mi ng t hat  
t he er r or  i s gr ounds f or  r ever sal .    

 I n cont r ast ,  some r i ght s ar e not  l ost  by a 
counsel ' s or  a l i t i gant ' s mer e f ai l ur e t o r egi st er  an 
obj ect i on at  t r i al .   These r i ght s ar e so i mpor t ant  t o 
a f ai r  t r i al  t hat  cour t s have st at ed t hat  t he r i ght  i s  
not  l ost  unl ess t he def endant  knowi ngl y r el i nqui shes 
t he r i ght .   As t he cour t  expl ai ned i n St at e v.  
Huebner ,  2000 WI  59,  ¶14,  235 Wi s.  2d 486,  611 
N. W. 2d 727,  " a cr i mi nal  def endant  has cer t ai n 
f undament al  const i t ut i onal  r i ght s t hat  may onl y be 
wai ved per sonal l y and expr essl y, "  i ncl udi ng " t he r i ght  
t o t he assi st ance of  counsel ,  t he r i ght  t o r ef r ai n 
f r om sel f - i ncr i mi nat i on,  and t he r i ght  t o have a t r i al  
by j ur y.  .  .  .   Such r i ght s cannot  be f or f ei t ed by 
mer e f ai l ur e t o obj ect . "  

Ndi na,  315 Wi s.  2d 653,  ¶¶30- 31 ( f oot not es omi t t ed) .  

¶74 Thi s hel pf ul  di scussi on r ai ses quest i ons of  when a 

def endant  may avoi d a f or f ei t ur e f or  f ai l ur e t o t i mel y asser t  a 

r i ght ,  especi al l y i f  t he r i ght  i s  not  deemed t o be a f undament al  

const i t ut i onal  r i ght .  

¶75 Rel yi ng on Wi s.  St at .  § 971. 31( 2)  and ( 5) ,  t he St at e 

i nsi st s t hat  Thompson,  who admi t t edl y had no knowl edge of  a 

mandat or y mi ni mum sent ence i n hi s case,  f or f ei t ed hi s r i ght  t o 

r ai se t he i ssue,  except  i n t he cont ext  of  an i nef f ect i ve 

assi st ance of  counsel  c l ai m.  

¶76 Wi sconsi n St at .  § 971. 31( 2)  and ( 5)  addr ess t he t i mi ng 

of  obj ect i ons.   Ther e ar e a f ew occasi ons i n whi ch t he 
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f or f ei t ur e r ul e does not  appl y because t he def endant  i s not  i n a 

posi t i on t o make a t i mel y obj ect i on.   See Ndi na,  315 

Wi s.  2d 653,  ¶140 ( Pr osser ,  J. ,  concur r i ng)  ( c i t i ng Wal t on v.  

Br i l ey,  361 F. 3d 431 ( 7t h Ci r .  2004) ;  St at e v.  Vanness,  2007 WI  

App 195,  304 Wi s.  2d 692,  738 N. W. 2d 154) .   Use of  t he phr ase 

" deemed wai ved"  and t he wor d " wai ver "  i n § 971. 31 may i mpl y t hat  

a def endant  shoul d under st and,  or  at  l east  be abl e t o per cei ve,  

what  he i s expect ed t o obj ect  t o.  

¶77 Ther e ar e al so s i t uat i ons i n whi ch § 971. 31,  by i t s 

t er ms,  may not  appl y.   For  i nst ance,  Thompson i s r eal l y  

compl ai ni ng about  mor e t han t he " i nsuf f i c i ency of  t he compl ai nt "  

or  " i nf or mat i on, "  whi ch ar e speci f i cal l y addr essed i n t he 

st at ut e.   Thompson al so i s compl ai ni ng t hat  t he j udge f ai l ed t o 

per sonal l y i nf or m hi m of  t he mandat or y penal t i es he f aced f or  

t he f el oni es and t hat  hi s l ack of  i nf or mat i on was never  

r emedi ed,  so t hat  nei t her  he nor  t he St at e under st ood what  was 

at  st ake at  t r i al  or  bef or e t r i al .  

¶78 We bel i eve i t  woul d be unr easonabl e t o st r i ct l y appl y 

§ 971. 31 t o a s i t uat i on i n whi ch t he ent i r e cour t r oom was 

oper at i ng under  a mi st aken under st andi ng of  t he l aw.   The 

cr i mi nal  compl ai nt  appear ed t o be cor r ect  on i t s f ace.   I t s 

def ect  was l at ent  because t he l i s t i ng of  " pot ent i al  penal t i es"  

was i ncompl et e.   As a r esul t ,  t he def endant  and hi s counsel  wer e 

gi ven mi sl eadi ng i nf or mat i on,  whi ch i s exact l y t he opposi t e of  

Wi s.  St at .  § 970. 02( 1) ( a) ' s i nt ent .  
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¶79 The cour t  of  appeal s di d not  r el y on Wi s.  St at .  

§ 971. 31 t o r ever se.   I t  t ur ned i nst ead t o Wi s.  St at .  § 971. 26,  

whi ch pr ovi des:   

No i ndi ct ment ,  i nf or mat i on,  compl ai nt  or  war r ant  
shal l  be i nval i d,  nor  shal l  t he t r i al ,  j udgment  or  
ot her  pr oceedi ngs be af f ect ed by r eason of  any def ect  
or  i mper f ect i on i n mat t er s of  f or m whi ch do not  
pr ej udi ce t he def endant .    

Wi s.  St at .  § 971. 26 ( emphasi s added) .  

¶80 We not e at  l east  t hr ee ot her  st at ut es wor t h di scussi ng 

i n t hi s cont ext .   Wi sconsi n St at .  § 805. 18 i s ent i t l ed " Mi st akes 

and omi ssi ons;  har ml ess er r or . "  

( 1)  The cour t  shal l ,  i n ever y st age of  an act i on,  
di sr egar d any er r or  or  def ect  i n t he pl eadi ngs or  
pr oceedi ngs whi ch shal l  not  af f ect  t he subst ant i al  
r i ght s of  t he adver se par t y.  

( 2)  No j udgment  shal l  be r ever sed or  set  asi de or  
new t r i al  gr ant ed i n any act i on or  pr oceedi ng on t he 
gr ound of  .  .  .  t he i mpr oper  admi ssi on of  evi dence,  or  
f or  er r or  as t o any mat t er  of  pl eadi ng or  pr ocedur e,  
unl ess i n t he opi ni on of  t he cour t  t o whi ch t he 
appl i cat i on i s made,  af t er  an exami nat i on of  t he 
ent i r e act i on or  pr oceedi ng,  i t  shal l  appear  t hat  t he 
er r or  compl ai ned of  has af f ect ed t he subst ant i al  
r i ght s of  t he par t y seeki ng t o r ever se or  set  asi de 
t he j udgment ,  or  t o secur e a new t r i al .  

Wi s.  St at .  § 805. 18 ( emphasi s added) .  

¶81 Wi sconsi n St at .  § 968. 22 pr ovi des:  

Ef f ect  of  t echni cal  i r r egul ar i t i es.    

No evi dence sei zed under  a sear ch war r ant  shal l  
be suppr essed because of  t echni cal  i r r egul ar i t i es not  
af f ect i ng t he subst ant i al  r i ght s of  t he def endant .    

Wi s.  St at .  § 968. 22 ( emphasi s added) .  

¶82 Wi sconsi n St at .  § 971. 29 r eads i n par t :  
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( 1)  A compl ai nt  or  i nf or mat i on may be amended at  
any t i me pr i or  t o ar r ai gnment  wi t hout  l eave of  t he 
cour t .  

( 2)  At  t he t r i al ,  t he cour t  may al l ow amendment  
of  t he compl ai nt ,  i ndi ct ment  or  i nf or mat i on t o conf or m 
t o t he pr oof  wher e such amendment  i s not  pr ej udi c i al  
t o t he def endant .   Af t er  ver di ct  t he pl eadi ng shal l  be 
deemed amended t o conf or m t o t he pr oof  i f  no obj ect i on 
t o t he r el evance of  t he evi dence was t i mel y  r ai sed 
upon t he t r i al .    

Wi s.  St at .  § 971. 29 ( emphasi s added) .  

¶83 These f our  st at ut es——Wi s.  St at .  §§ 971. 26,  805. 18,  

968. 22,  and 971. 29——demonst r at e t hat  whi l e t he l egi s l at ur e does 

not  demand per f ect i on i n cr i mi nal  pr ocedur e,  i t  i s  nonet hel ess 

sensi t i ve t hat  pr ocedur al  def i c i enci es not  " pr ej udi ce t he 

def endant "  or  af f ect  a def endant ' s " subst ant i al  r i ght s. "   

¶84 The cour t  of  appeal s gr asped t he compl exi t y of  t he 

s i t uat i on when i t  chose t o f ocus on t he " pr ej udi ce"  el ement  i n 

Wi s.  St at .  § 971. 26 i nst ead of  appl y i ng Wi s.  St at .  § 971. 31.   

However ,  t he cour t  of  appeal s di d not  have a compl et e f act ual  

r ecor d on t he var i ous f acet s of  pr ej udi ce,  and no one cl ai ms t o 

have ant i c i pat ed t he Supr eme Cour t ' s  deci s i ons i n Fr ye and 

Laf l er .    

¶85 Assumi ng wi t hout  deci di ng t hat  t he mandat or y mi ni mum 

sent ence appl i es t o Thompson,  we concl ude t hat  t he f ai l ur e t o 

i nf or m Thompson of  t he mandat or y mi ni mum sent ence vi ol at ed Wi s.  

St at .  § 970. 02( 1) ( a)  and t hat  t he er r or  was never  cor r ect ed.   We 

concl ude t hat  t hi s case must  be r emanded t o t he c i r cui t  cour t  

f or  a hear i ng t o det er mi ne whet her  Thompson was pr ej udi ced by 

t he v i ol at i on.   The pr ej udi ce det er mi nat i on must  sat i sf y t he 
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t r adi t i onal  st andar d f or  over comi ng har ml ess er r or ,  t hat  i s ,  

t her e must  be a r easonabl e pr obabi l i t y  t hat  t he er r or  

cont r i but ed t o t he out come of  t he act i on or  t he pr oceedi ng at  

i ssue.   Webor g v.  Jenny,  2012 WI  67,  ¶68,  __ Wi s.  2d __,  __ 

N. W. 2d __.   We expect  t he c i r cui t  cour t  t o make a t hr eshol d 

det er mi nat i on whet her  t he mandat or y mi ni mum penal t y appl i es t o 

Thompson and i f  i t  does,  whet her  t he Supr eme Cour t ' s  r ecent  

deci s i ons i n Fr ye and Laf l er  af f ect  t he i ssue of  pr ej udi ce.  

E.  I nef f ect i ve Assi st ance of  Counsel  

¶86 Because we r ever se t he cour t  of  appeal s deci s i on,  we 

do not  need t o det er mi ne whet her  t he cour t  exceeded i t s 

aut hor i t y and negl ect ed t o adher e t o pr i or  pr ecedent  when i t  

deci ded i ssues of  i nef f ect i ve assi st ance of  counsel .    

¶87 Ul t i mat el y,  t he cour t  of  appeal s r ecogni zed t hat  a 

pot ent i al  i nef f ect i ve assi st ance of  counsel  c l ai m i s st i l l  

al i ve.   Assumi ng but  not  deci di ng t hat  t he mandat or y mi ni mum 

sent ence appl i es t o Thompson,  t he f ai l ur e of  Thompson' s def ense 

at t or ney t o di scover  t hi s f act ,  i nf or m Thompson of  t hi s f act ,  

and i ncor por at e t hi s f act  i nt o hi s def ense st r at egy,  i s l i kel y 

t o be assessed as def i c i ent  per f or mance i f  Thompson shoul d f i l e 

an i nef f ect i ve assi st ance of  counsel  c l ai m.   However ,  i f  

Thompson wer e t o make such a c l ai m,  he woul d al so be r equi r ed t o 

est abl i sh pr ej udi ce f r om t he def i c i ent  per f or mance as t he second 

pr ong of  such a c l ai m.   See Domke,  337 Wi s.  2d 268,  ¶34.   We 

r emand t hi s case t o t he c i r cui t  cour t ,  so t hat  al l  f acet s of  

possi bl e pr ej udi ce t o t he def endant  may be exami ned at  t he same 
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t i me i f  an i nef f ect i ve assi st ance of  counsel  c l ai m i s made and 

i f  t he mandat or y mi ni mum sent ence appl i es.  

I I I .  CONCLUSI ON 

¶88 We r ever se t he cour t  of  appeal s deci s i on.   We r emand 

t he case t o t he c i r cui t  cour t ,  whi ch has not  yet  sent enced t he 

def endant .   Upon r emand,  we expect  t he c i r cui t  cour t  t o make a 

t hr eshol d det er mi nat i on as t o whet her  t he mandat or y mi ni mum 

sent ence appl i es t o Thompson' s convi ct i on.   I f  t he c i r cui t  cour t  

det er mi nes t hat  t he mandat or y mi ni mum sent ence does not  appl y t o 

Thompson' s convi ct i on,  t her e was no er r or  i n f ai l ur e t o pr ovi de 

Thompson wi t h not i ce of  a mandat or y mi ni mum sent ence.   I f  t he 

c i r cui t  cour t  det er mi nes t hat  t he mandat or y mi ni mum sent ence 

does appl y t o Thompson,  t he c i r cui t  cour t  shoul d det er mi ne 

whet her  Thompson was pr ej udi ced by t he v i ol at i ons of  Wi s.  St at .  

§ 970. 02( 1) ( a) .   Addi t i onal l y,  t he c i r cui t  cour t  shoul d 

r econsi der  t he due pr ocess cl ai m i n l i ght  of  Fr ye and Laf l er .   

Shoul d Thompson br i ng an i nef f ect i ve assi st ance of  counsel  

c l ai m,  t he c i r cui t  cour t  shoul d consi der  t hat  c l ai m i n l i ght  of  

t he di scussi on i n t hi s opi ni on.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶89 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  agr ee 

wi t h t he maj or i t y ' s mandat e r ever si ng t he deci s i on of  t he cour t  

of  appeal s t hat  r ever sed t he ci r cui t  cour t ' s  or der  gr ant i ng 

Har r y Thompson' s mot i on f or  a new t r i al  and r emandi ng t he cause 

t o t he c i r cui t  cour t .   See maj or i t y op. ,  ¶13.   However ,  I  do not  

j oi n t he maj or i t y opi ni on because unl i ke t he maj or i t y,  see i d. ,  

¶¶9,  40,  I  woul d deci de t he i ssue of  whet her  t he mandat or y 

mi ni mum sent ence of  25 year s,  as set  f or t h i n Wi s.  St at .  

§ 939. 616( 1)  ( 2005- 06) , 1 appl i es t o Thompson.   I n par t i cul ar ,  

because Thompson was char ged under  t he ver si on of  Wi s.  St at .  

§ 948. 02( 1) ( b)  t hat  di d not  car r y a mandat or y mi ni mum sent ence 

of  25 year s,  I  woul d concl ude t hat  t he mandat or y mi ni mum 

sent ence does not  appl y t o Thompson.   I  woul d t her ef or e r ever se 

t he deci s i on of  t he cour t  of  appeal s and r emand t he cause t o t he 

c i r cui t  cour t  f or  sent enci ng consi st ent  wi t h t hi s concur r ence.   

¶90 As expl ai ned by t he maj or i t y,  see i d. ,  ¶¶27- 39,  as 

wel l  as t he assi st ant  di st r i ct  at t or ney at  t he Januar y 29,  2009,  

hear i ng on Thompson' s mot i on f or  a new t r i al ,  see i d. ,  ¶20,  t he 

l egi s l at ur e s i mul t aneousl y enact ed t wo act s:  2005 Wi s.  Act  430,  

whi ch cr eat ed a mandat or y mi ni mum sent ence of  25 year s f or  t hose 

per sons convi ct ed of  a v i ol at i on of  Wi s.  St at .  § 948. 02( 1) ( b) ,  

and 2005 Wi s.  Act  437,  whi ch di d not  cr eat e such a mandat or y 

mi ni mum sent ence.   I n t hi s case,  t he St at e char ged Thompson 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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under  t he ver si on of  § 948. 02( 1) ( b)  t hat  di d not  car r y a 

mandat or y mi ni mum sent ence.  

¶91 Bot h Act  430 and Act  437 r enumber ed Wi s.  St at .  

§ 948. 02( 1)  ( 2003- 04)  as Wi s.  St at .  § 948. 02( 1) ( b)  and amended 

i t s l anguage.   See 2005 Wi s.  Act  430,  § 3;  2005 Wi s.  Act  437,  

§ 1.   The t wo ver si ons of  § 948. 02( 1) ,  whi l e enact ed on t he ver y 

same day,  ar e mut ual l y i nconsi st ent .   See not e t o § 948. 02( 1) .   

Act  430 r enumber ed Wi s.  St at .  § 948. 02( 1)  ( 2003- 04)  as Wi s.  

St at .  § 948. 02( 1) ( b)  and amended i t  t o r ead:  " Whoever  has sexual  

i nt er cour se wi t h a per son who has not  at t ai ned t he age of  12 

year s i s gui l t y of  a Cl ass B f el ony. "   2005 Wi s.  Act  430,  § 3 

( emphasi s added) .   By cont r ast ,  Act  437 r enumber ed Wi s.  St at .  

§ 948. 02( 1)  ( 2003- 04)  as Wi s.  St at .  § 948. 02( 1) ( b)  and amended 

i t  t o r ead:  " Whoever  has sexual  cont act  or  sexual  i nt er cour se 

wi t h a per son who has not  at t ai ned t he age of  13 year s i s gui l t y 

of  one of  t he f ol l owi ng:  .  .  .  ( b)  I f  t he sexual  cont act  or  

sexual  i nt er cour se di d not  r esul t  i n gr eat  bodi l y har m t o t he 

per son,  a Cl ass B f el ony. "   2005 Wi s.  Act  437,  § 1 ( emphasi s 

added) .  

¶92 For  our  pur poses t oday,  i t  i s  s i gni f i cant  t hat  Act  430 

cr eat ed Wi s.  St at .  § 939. 617,  s i nce r enumber ed t o Wi s.  St at .  

§ 939. 616, 2 ef f ect i ng a mandat or y mi ni mum sent ence of  25 year s 

                                                 
2 Because 2005 Wi s.  Act  433,  enact ed t he ver y same day as 

bot h Act  430 and Act  437,  cr eat ed a di f f er ent  st at ut e t hat  was 
al so number ed Wi s.  St at .  § 939. 617,  see 2005 Wi s.  Act  433,  § 15,  
t he Revi sor  of  St at ut es Bur eau r enumber ed as Wi s.  St at .  
§ 939. 616 t he Wi s.  St at .  § 939. 617 cr eat ed by Act  430,  pur suant  
t o i t s aut hor i t y under  Wi s.  St at .  § 13. 93( 1) ( b) .   See t hi r d not e 
t o Wi s.  St at .  § 939. 616.  
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f or  t hose per sons convi ct ed of  ei t her  Wi s.  St at .  §§ 948. 02( 1) ( b)  

or  ( c)  or  948. 025( 1) ( a) .   See 2005 Wi s.  Act  430,  § 1.   Act  437,  

however ,  di d not  cr eat e such a mandat or y mi ni mum sent ence.   See 

not e t o Wi s.  St at .  § 939. 616( 1)  ( c l ar i f y i ng t hat  t he c i t at i ons 

i n § 939. 616( 1)  t o Wi s.  St at .  §§ 948. 02( 1) ( b)  and 948. 025( 1) ( a)  

ar e t hose " af f ect ed by 2005 Wi s.  Act  430" ) .  

¶93 As t he maj or i t y apt l y not es,  t he l egi s l at ur e' s 

appr oval  of  Act  437,  whi ch r enumber ed and amended t he ver y same 

st at ut e t hat  Act  430 had r enumber ed and amended but  whi ch di d 

not  cr eat e a mandat or y mi ni mum sent ence appl i cabl e t o such 

st at ut e,  " r ai ses t he quest i on whet her  bot h pr ovi s i ons exi st ed——

as f r at er nal  t wi ns——at  t he t i me Thompson was pr osecut ed. "   

Maj or i t y op. ,  ¶37.   I n ot her  wor ds,  we ar e l ef t  wi t h t he 

" l egi t i mat e quest i on[ ] "  of  whet her  t he mandat or y mi ni mum 

sent ence of  25 year s appl i es t o Thompson i n t he f i r st  i nst ance.   

See i d. ,  ¶27.  

¶94 Unl i ke t he maj or i t y,  see i d. ,  ¶¶9,  40,  I  woul d 

def i ni t i vel y answer  t hat  l egi t i mat e quest i on.   To det er mi ne 

whet her  t he mandat or y mi ni mum sent ence appl i es t o Thompson,  I  

woul d begi n by assessi ng t he al l egat i ons of  t he compl ai nt  and 

i nf or mat i on.   Because Thompson was char ged under  t he ver si on of  

Wi s.  St at .  § 948. 02( 1) ( b)  r enumber ed and amended by Act  437,  t he 

act  t hat  di d not  cr eat e a mandat or y mi ni mum sent ence of  25 

year s,  I  woul d concl ude t hat  t he mandat or y mi ni mum sent ence does 

not  appl y t o Thompson.  

¶95 The St at e char ged Thompson wi t h t wo count s of  f i r st -

degr ee sexual  assaul t  of  a chi l d cont r ar y t o Wi s.  St at .  
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§ 948. 02( 1) ( b) ,  al l egi ng t hat  on Sept ember  6,  2007,  and agai n on 

Sept ember  21,  2007,  Thompson had " sexual  i nt er cour se wi t h a 

chi l d under  t he age of  t hi r t een,  [ T. L. G. ,  bor n June 4,  1998] ,  

whi ch di d not  r esul t  i n gr eat  bodi l y har m t o sai d chi l d. "   The 

compl ai nt  advi sed Thompson t hat  a v i ol at i on of  § 948. 02( 1) ( b)  i s  

a Cl ass B f el ony whi ch,  pur suant  t o Wi s.  St at .  § 939. 50( 3) ( b) ,  

subj ect s Thompson t o a t er m of  i mpr i sonment  not  t o exceed 60 

year s.  

¶96 The St at e' s al l egat i on t hat  Thompson t wi ce v i ol at ed 

Wi s.  St at .  § 948. 02( 1) ( b)  by havi ng sexual  i nt er cour se wi t h a 

chi l d under  t he age of  13 year s,  whi ch di d not  r esul t  i n gr eat  

bodi l y har m t o t he chi l d,  i nf or ms us t hat  t he St at e char ged 

Thompson under  t he ver si on of  § 948. 02( 1) ( b)  r enumber ed and 

amended by Act  437,  r at her  t han Act  430.   Thi s i s so because t he 

ver si on of  § 948. 02( 1) ( b)  r enumber ed and amended by Act  437 i s 

t he ver si on t hat  appl i es t o a v i ct i m under  t he age of  13 year s 

and t hat  di f f er ent i at es bet ween sexual  i nt er cour se t hat  r esul t ed 

i n gr eat  bodi l y har m t o t he v i ct i m and sexual  i nt er cour se t hat  

di d not  r esul t  i n gr eat  bodi l y har m t o t he v i ct i m.   See 2005 

Wi s.  Act  437,  § 1.  

¶97 Mor eover ,  i t  i s  c l ear  f r om t he r ecor d t hat  nobody 

i nvol ved i n t he case was under  t he i mpr essi on t hat  t he mandat or y 

mi ni mum sent ence appl i ed t o Thompson.   Speci f i cal l y,  t he r ecor d 

i ndi cat es t hat  t he di st r i ct  at t or ney di d not  i nt end t o char ge 

Thompson under  t he ver si on of  Wi s.  St at .  § 948. 02( 1) ( b)  t hat  

car r i ed a mandat or y mi ni mum sent ence,  def ense counsel  was 

unawar e of  t he mandat or y mi ni mum sent ence,  t he ci r cui t  cour t  di d 
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not  advi se Thompson of  t he mandat or y mi ni mum sent ence,  and 

Thompson was not  ot her wi se awar e of  t he mandat or y mi ni mum 

sent ence.  

¶98 Because I  woul d concl ude t hat  t he mandat or y mi ni mum 

sent ence of  25 year s does not  appl y t o Thompson,  I  woul d not  

addr ess t he r emai ni ng i ssues of  whet her  t he f ai l ur e t o i nf or m 

Thompson of  t he mandat or y mi ni mum sent ence vi ol at ed ei t her  hi s  

r i ght  t o due pr ocess or  Wi s.  St at .  § 970. 02( 1) ( a) ,  and i f  so,  

whet her  Thompson was pr ej udi ced by t he v i ol at i on.   I  f ur t her  

woul d not  addr ess whet her  def ense counsel ' s f ai l ur e t o di scover  

and i nf or m Thompson of  t he f act  of  t he mandat or y mi ni mum 

sent ence const i t ut ed def i c i ent  per f or mance.   I nst ead,  I  woul d 

r emand t he cause t o t he c i r cui t  cour t  f or  sent enci ng consi st ent  

wi t h t hi s concur r ence.  

¶99 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  

¶100 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  
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