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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s,  Maxwel l  v.  Har t f or d Uni on Hi gh 

School  Di st r i ct ,  2010 WI  App 128,  329 Wi s.  2d 654,  

791 N. W. 2d 195,  whi ch r ever sed a j udgment  of  t he c i r cui t  cour t  

f or  Washi ngt on Count y,  James K.  Muehl bauer ,  Judge.   The ci r cui t  
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cour t  gr ant ed summar y j udgment  t o Communi t y I nsur ance 

Cor por at i on ( CI C)  on a c l ai m by t he Har t f or d Uni on Hi gh School  

Boar d of  Educat i on and t he Har t f or d Uni on Hi gh School  Di st r i ct  

( col l ect i vel y " t he Di st r i ct " )  t hat  i nsur ance cover age had been 

cr eat ed by v i r t ue of  t he i nsur er ' s f ai l ur e t o i ssue a 

r eser vat i on of  r i ght s l et t er  dur i ng i t s unsuccessf ul  def ense of  

t he Di st r i ct  i n a cont r act  l awsui t .   The cour t  of  appeal s 

r ever sed,  hol di ng t hat  " CI C i s est opped f r om denyi ng cover age 

because t he Di st r i ct  r el i ed on CI C' s def ense t o i t s det r i ment  

and was pr ej udi ced t her eby. "   I d. ,  ¶33.   The i ssue pr esent ed f or  

r evi ew i s whet her  an i nsur er ' s f ai l ur e t o i ssue a r eser vat i on of  

r i ght s l et t er  i s  suf f i c i ent  t o def eat ,  by wai ver  or  est oppel ,  a 

cover age cl ause i n an i nsur ance cont r act  t hat  woul d ot her wi se 

j ust i f y t he i nsur er ' s deni al  of  cover age.  

¶2 We concl ude t hat  t he f ai l ur e t o i ssue a r eser vat i on of  

r i ght s l et t er  cannot  be used t o def eat ,  by wai ver  or  est oppel ,  a 

cover age cl ause—as di st i ngui shed f r om gr ounds f or  f or f ei t ur e—i n 

an i nsur ance cont r act .   We st r ongl y ur ge i nsur er s t o communi cat e 

wi t h t hei r  i nsur eds about  t hei r  pot ent i al  cover age def enses,  but  

we do not  see t he f ai l ur e t o i ssue a r eser vat i on of  r i ght s 

l et t er  as gr ounds t o r equi r e an i nsur er  t o pr ovi de i nsur ance 

cover age t hat  does not  ot her wi se exi st  i n t he i nsur ance 

cont r act .   Consequent l y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s.  

I .  FACTUAL BACKGROUND 

¶3 Dawn Maxwel l  ( Maxwel l )  began her  empl oyment  wi t h t he 

Di st r i ct  i n 2000,  al ways ser vi ng i n admi ni st r at i ve capaci t i es.   
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She ent er ed i nt o a new empl oyment  cont r act  wi t h t he Di st r i ct  i n 

2006.   I t  cover ed t he t i me per i od f r om Jul y 1,  2006,  t o June 30,  

2008.   I n Januar y 2007,  however ,  Maxwel l  was i nf or med t hat  her  

posi t i on woul d be el i mi nat ed at  t he end of  t he 2006- 2007 school  

year .   Af t er  a ser i es of  back and f or t h negot i at i ons and event s,  

i ncl udi ng an i nt er i m set t l ement  agr eement ,  Maxwel l  was t ol d t hat  

her  empl oyment  woul d end on August  31,  2007.   

¶4 On August  30,  2007,  Maxwel l  f i l ed a compl ai nt  agai nst  

t he Di st r i ct .   CI C,  t he Di st r i ct ' s  i nsur er ,  was not  named as a 

par t y t o t hi s sui t .   Maxwel l  compl ai ned about  t he Di st r i ct ' s  

conduct  i n t er mi nat i ng her  empl oyment .   She sought  i nj unct i ve 

r el i ef  f or  i mmedi at e r ei nst at ement  of  her  posi t i on,  monet ar y 

damages,  and decl ar at or y r el i ef  i nt er pr et i ng t he cont r act .   Her  

sui t  was based upon sever al  al l eged act s of  mi sconduct  by t he 

Di st r i ct  i ncl udi ng br each of  cont r act ,  br each of  an i nt er i m 

agr eement ,  v i ol at i on of  her  due pr ocess r i ght s under  t he 

Wi sconsi n Const i t ut i on,  and vi ol at i on of  Wi s.  St at .  § 118. 24. 1   

¶5 Har t f or d Uni on Hi gh School  had a $10, 000, 000 Publ i c 

Ent i t y Li abi l i t y  I nsur ance Pol i cy f r om Communi t y I nsur ance 

Cor por at i on t hat  was i n ef f ect  f r om Oct ober  1,  2006 t o Oct ober  

1,  2007.   The pol i cy i ncl uded t he f ol l owi ng l anguage:   

 Var i ous pr ovi s i ons i n t hi s pol i cy r est r i ct  
cover age.   Read t he ent i r e pol i cy car ef ul l y t o 
det er mi ne r i ght s,  dut i es and what  i s and i s not  
cover ed.   

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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.  .  .  .   

SECTI ON I I —DEFENSE AND SETTLEMENT   

We have t he r i ght  and dut y t o def end any " sui t "  
agai nst  t he i nsur ed seeki ng monet ar y damages on 
account  of  " bodi l y i nj ur y" ,  " per sonal  i nj ur y" ,  
" pr oper t y damage"  or  " er r or s and omi ssi ons"  or  any 
combi nat i on t her eof  .  .  .  .  

" Def ense cost s"  ar e payabl e i n addi t i on t o t he pol i cy 
l i mi t  af t er  any appl i cabl e deduct i bl e has been 
exhaust ed.  .  .  .   

SECTI ON V—EXCLUSI ONS 

Thi s pol i cy does not  appl y t o:  

.  .  .  .   

D.  Any l i abi l i t y  f or :   

1.  Any amount  act ual l y or  al l egedl y due under  
t he t er ms of  any payment  or  per f or mance cont r act  or  
agr eement ,  or   

2.  f or  t hat  par t  of  any awar d or  set t l ement  
whi ch i s,  or  r easonabl y coul d be deemed t o be,  
compensat i on f or  l oss of  sal ar y or  f r i nge benef i t s of  
your  empl oyee( s) .  

¶6 At t or ney James W.  Mohr  was gener al  counsel  t o t he 

Di st r i ct .   On Sept ember  4,  2007,  he ent er ed an appear ance i n t he 

Maxwel l  case on behal f  of  t he Di st r i ct  i n Washi ngt on Count y 

Ci r cui t  Cour t .   On Sept ember  5 he r epr esent ed t he Di st r i ct  i n 

opposi ng Maxwel l ' s  ef f or t  t o obt ai n a t empor ar y r est r ai ni ng 

or der  ( TRO) .  

¶7 On Sept ember  7 At t or ney Mohr  f or war ded t he Summons and 

Compl ai nt  i n t he Maxwel l  mat t er  t o Br i an Knee of  Aegi s 

Cor por at i on ( Aegi s) ,  t he gener al  admi ni st r at or  f or  CI C.   

At t or ney Mohr  acknowl edged t hat  Br i an Knee had al r eady spoken 
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wi t h Jer ome Dudzi k,  t he Di r ect or  of  Busi ness Ser vi ces f or  t he 

Di st r i ct .   Mohr  al so sai d t hat  he had " been i n r el at i vel y 

const ant  cont act  wi t h At t or ney Al an Levy"  and was seeki ng 

conf i r mat i on t hat  " t he def ense has been assi gned t o At t or ney 

Al an Levy so t hat  I  [ At t or ney Mohr ]  can begi n wor ki ng di r ect l y 

wi t h hi m. "  

¶8 The next  day,  Br i an Knee sent  a l et t er  v i a emai l  t o 

At t or ney Levy t o updat e Levy on t he st at us of  t he l i t i gat i on.   

He not ed t hat  At t or ney Mohr  had begun wor k on a r esponse t o t he 

Compl ai nt  and had al r eady appear ed at  t he hear i ng on Maxwel l ' s  

r equest  f or  a TRO.  

¶9 I n ear l y Sept ember ,  CI C assi gned At t or ney Levy t o 

r epr esent  t he Di st r i ct  i n t he Maxwel l  case.   At t or ney Levy 

ent er ed a f or mal  appear ance on Sept ember  21,  but  had been 

pr esent  i n an unof f i c i al  capaci t y at  t he TRO hear i ng on 

Sept ember  5.   At t or ney Levy r emai ned an at t or ney of  r ecor d f or  

t he Di st r i ct  unt i l  August  2009.   Dur i ng t hi s t i me,  At t or ney Levy 

di d not  r epr esent  CI C;  and nei t her  CI C nor  Aegi s ( on CI C' s 

behal f )  sent  a r eser vat i on of  r i ght s l et t er  t o t he Di st r i ct  or  

At t or ney Mohr .    

¶10 At t or ney Levy si gned paper s submi t t ed on behal f  of  t he 

Di st r i ct  t hr oughout  t he l i t i gat i on.   At t or ney Mohr  r emai ned an 

at t or ney of  r ecor d unt i l  Jul y 1,  2008,  and par t i c i pat ed i n t he 

case t o some ext ent  dur i ng t hi s per i od af t er  At t or ney Levy was 

assi gned.   For  i nst ance,  he appear ed wi t h Levy at  a mot i on 

hear i ng as a r esul t  of  hi s per sonal  knowl edge of  t he event s 

l eadi ng up t o t he t er mi nat i on of  Maxwel l ' s  empl oyment ,  and Br i an 
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Knee al l eged i n an af f i davi t  t hat  At t or ney Mohr  had " r ecei ved 

dr af t s of  ever y br i ef "  bef or e t hat  br i ef  was f i l ed wi t h t he 

c i r cui t  cour t .  

¶11 On June 11,  2008,  af t er  r ecei v i ng numer ous f i l i ngs,  

t he c i r cui t  cour t  gr ant ed par t i al  summar y j udgment  t o Maxwel l  on 

her  c l ai m f or  br each of  cont r act .   I t  awar ded compensat or y 

damages of  $103, 824. 22 at  a hear i ng Sept ember  8.  

¶12 As not ed,  At t or ney Mohr  wi t hdr ew f r om t he sui t  on Jul y 

1,  2008,  af t er  summar y j udgment  had been gr ant ed but  bef or e 

damages had been awar ded.   On Jul y 24 he emai l ed At t or ney Levy,  

Mi chael  Kr emer  ( t he super i nt endent  of  t he Di st r i ct ) ,  and Br i an 

Knee " t o make one poi nt  per f ect l y c l ear " :  t hat  because CI C had 

f ur ni shed a def ense t o t he Di st r i ct  wi t hout  i ssui ng a 

r eser vat i on of  r i ght s l et t er ,  CI C coul d not  deny cover age f or  

any compensat or y damages t hat  mi ght  be awar ded.   To suppor t  hi s 

posi t i on,  Mohr  c i t ed Pouwel s v.  Cheese Maker s Mut ual  Casual t y 

Co. ,  255 Wi s.  101,  37 N. W. 2d 869 ( 1949) ,  and Koehr i ng Co.  v.  

Amer i can Mut ual  Li abi l i t y  I nsur ance Co. ,  564 F.  Supp.  303 ( E. D.  

Wi s.  1983) .   Mohr  not i f i ed CI C t hat  CI C coul d pr oceed however  i t  

wi shed " as l ong as t he c l ai m i s f ul l y  cover ed, "  and he 

t hr eat ened a c l ai m f or  bad f ai t h t o secur e cover age.   Mohr  al so 

r equest ed a r esponse f r om Br i an Knee.  

¶13 On August  18,  2008,  Knee,  l i t i gat i on manager  f or  CI C 

vi a Aegi s,  sent  a r esponse by emai l —i nf or mi ng Mohr  t hat  CI C was 

not  l i abl e f or  any j udgment  f or  damages due under  Maxwel l ' s  

per f or mance cont r act  or  any set t l ement  f or  l ost  wages or  l ost  

benef i t s.   Knee ci t ed Shannon v.  Shannon,  150 Wi s.  2d 434,  442 
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N. W. 2d 25 ( 1989) ,  and Ahnapee & West er n Rai l way Co.  v.  

Chal l oner ,  34 Wi s.  2d 134,  148 N. W. 2d 646 ( 1967) .   Knee not i f i ed 

Mohr  t hat  CI C woul d cont i nue t o def end t he Di st r i ct ,  t hr ough 

appeal ,  but  i t  was not  l i abl e f or  damages excl uded f r om cover age 

i n t he pol i cy.  

¶14 On Oct ober  30,  2008,  af t er  compensat or y damages had 

been awar ded by t he cour t ,  Mohr  f i l ed a mot i on f or  l eave t o f i l e 

a t hi r d- par t y compl ai nt  agai nst  CI C because CI C had deni ed 

cover age f or  t he monet ar y damages i n t he l awsui t .   That  

compl ai nt  was f i l ed i n Januar y 2009.  

¶15 On Apr i l  21,  2009,  Jer ome Dudzi k sent  Br i an Knee a 

l et t er  expr essi ng di scont ent  wi t h At t or ney Levy and al l egi ng 

Levy had a conf l i c t  of  i nt er est  because he was pai d by and 

r epor t ed t o CI C.  

¶16 Br i an Knee r esponded t o Dudzi k on Apr i l  29,  2009,  

di sput i ng t hat  t her e was a conf l i c t  of  i nt er est  on t he par t  of  

Levy,  but  of f er i ng t o pr ovi de t he at t or ney t hat  t he Di st r i ct  

r equest ed as l ong as t he at t or ney r epor t ed t o CI C and was pai d 

di r ect l y by CI C.  

I I .  PROCEDURAL HI STORY 

¶17 On Januar y 20,  2009,  t he Di st r i ct  f i l ed a Thi r d- Par t y 

Compl ai nt  agai nst  CI C al l egi ng ei ght  " causes of  act i on"  seeki ng 

decl ar at or y r el i ef  t hat  t he pol i cy pr ovi ded cover age and t hat  

CI C coul d " asser t  no cover age def enses,  nor  pol i cy l i mi t  

def enses. "   Addi t i onal l y,  t he Di st r i ct  sought  at t or ney f ees and 

cost s as wel l  as puni t i ve damages.  
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¶18 On Mar ch 19,  2009,  CI C moved t o di smi ss t he compl ai nt  

pur suant  t o Wi s.  St at .  § 802. 06( 2) ( a) 6. ,  f or  f ai l ur e t o st at e a 

c l ai m upon whi ch r el i ef  can be gr ant ed.   The mot i on t o di smi ss 

r el i ed on t he pol i cy ' s cover age excl usi on and on Wi sconsi n l aw 

st at i ng t hat  i nsur ance cover age cannot  be cr eat ed or  expanded by 

wai ver  or  est oppel .  

¶19 At t or ney Mohr  r esponded by f i l i ng a mot i on f or  summar y 

j udgment  " t hat  t he pol i cy of  i nsur ance i ssued by Thi r d- Par t y 

Def endant  [ CI C]  t o Thi r d- Par t y Pl ai nt i f f s [ t he Di st r i ct ]  

pr ovi des cover age t o Thi r d- Par t y Pl ai nt i f f s f or  t he c l ai ms 

asser t ed agai nst  t hem"  by Dawn Maxwel l .   The gr ounds f or  summar y 

j udgment  wer e t hat :  

1.  The Thi r d- Par t y Def endant  i ssued a pol i cy of  
i nsur ance t o t he Thi r d- Par t y Pl ai nt i f f s whi ch was i n 
ef f ect  when t hi s l awsui t  ar ose.  

2.  Thi r d- Par t y Pl ai nt i f f s t ender ed t he def ense of  
t hi s l awsui t  t o Thi r d- Par t y Def endant  whi ch accept ed 
i t  i n Sept ember ,  2007 wi t hout  any r eser vat i on of  
r i ght s what soever .  

3.  Thi r d- Par t y Def endant  has never  i ssued a 
r eser vat i on of  r i ght s l et t er  t o Thi r d- Par t y Pl ai nt i f f s 
nor  ever  advi sed Thi r d- Par t y Pl ai nt i f f s t hat  t her e 
wer e cover age i ssues under  t hei r  pol i cy of  i nsur ance 
unt i l  af t er  Thi r d- Par t y Pl ai nt i f f s l ost  a Mot i on f or  
Summar y Judgment  est abl i shi ng Thi r d- Par t y Pl ai nt i f f s '  
l i abi l i t y  t o t he Pl ai nt i f f .   

4.  Such del ayed not i ce of  a cover age deni al  has 
pr ej udi ced t he Thi r d- Par t y Pl ai nt i f f s—bot h act ual l y 
and as a mat t er  of  l aw.  

¶20 The Di st r i ct  al so submi t t ed a br i ef  r espondi ng t o 

CI C' s mot i on t o di smi ss t he t hi r d- par t y compl ai nt  and i n suppor t  

of  t hei r  summar y j udgment  mot i on.   The Di st r i ct  r el i ed heavi l y 
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on Pouwel s and Koehr i ng,  as wel l  as cases f r om ot her  

j ur i sdi ct i ons,  f or  t he pr oposi t i on t hat  est oppel  can be appl i ed 

t o an i nsur er ' s f ai l ur e t o i ssue a r eser vat i on of  r i ght s l et t er  

and t hat  pr ej udi ce must  be pr esumed i n t hese cases.  

¶21 Af t er  sever al  ot her  f i l i ngs by t he par t i es,  t he 

c i r cui t  cour t  i ssued a deci s i on on Jul y 15,  2009,  on bot h t he 

mot i on t o di smi ss and t he mot i on f or  summar y j udgment .   The 

cour t  det er mi ned t hat  t he compl ai nt  al l eged act ual  cover age f or  

t he c l ai ms asser t ed and t hus under  some ci r cumst ances a c l ai m 

coul d pr oceed.   Ther ef or e,  t he cour t  deni ed CI C' s mot i on t o 

di smi ss.  

¶22 However ,  t he c i r cui t  cour t  al so deni ed t he Di st r i ct ' s  

mot i on f or  summar y j udgment .   Af t er  di scussi ng t he l anguage of  

t he pol i cy excl usi ons as wel l  as t he st r i ng of  cases ci t ed by 

each si de,  t he cour t  f ol l owed Shannon and hel d t hat  t her e was no 

cover age f or  t he sal ar y and benef i t  c l ai ms and t hat  CI C' s 

conduct  coul d not  and di d not  cr eat e cover age f or  t hat  aspect  of  

t he c l ai m.   The cour t  st at ed t hat  " Har t f or d di d not  pay f or  

cover age of  empl oyee sal ar y or  f r i nge benef i t s cl ai ms,  and under  

exi st i ng Wi sconsi n l aw,  [ CI C' s]  conduct  cannot  be det er mi ned t o 

cr eat e such cover age. "   I t  gr ant ed summar y j udgment  t o CI C on 

t hat  basi s.  

¶23 As not ed,  t he cour t  of  appeal s r ever sed t he ci r cui t  

cour t .   Af t er  acknowl edgi ng t he gener al  r ul e t hat  " cover age 

under  an i nsur ance pol i cy cannot  be cr eat ed ei t her  by wai ver  or  

est oppel , "  Maxwel l ,  329 Wi s.  2d 654,  ¶17,  t he cour t  of  appeal s 

di st i ngui shed Shannon,  and Ut i ca Mut ual  I nsur ance Co.  v.  Kl ei n & 
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Son,  I nc. ,  157 Wi s.  2d 552,  460 N. W. 2d 763 ( Ct .  App.  1990) ,  t o 

f i nd an except i on t o t he gener al  r ul e when " t he i nsur er  agr ee[ s]  

t o def end t he i nsur ed wi t hout  a r eser vat i on of  r i ght s,  r et ai n[ s]  

counsel ,  and act i vel y def end[ s]  t he i nsur ed t hr ough t o a f i nal  

j udgment  det r i ment al  t o t he i nsur ed,  onl y t hen t o decl i ne t o 

pr ovi de cover age. "   Maxwel l ,  329 Wi s.  2d 654,  ¶18.    

¶24 The cour t  of  appeal s r el i ed on Couch on I nsur ance and 

case l aw f r om ot her  j ur i sdi ct i ons t o est abl i sh t he f r amewor k f or  

i t s anal ysi s.   I d. ,  ¶¶24- 27.   I t  t hen t ur ned t o Pouwel s and 

Koehr i ng t o est abl i sh t hat  Wi sconsi n cases suppor t ed an 

appl i cat i on of  wai ver  or  est oppel  t o pr ecl ude t he i nsur er  f r om 

asser t i ng t he pol i cy def ense of  noncover age.   I d. ,  ¶28- 29.   

Af t er  t hi s di scussi on and emphasi s on t he i mpor t ance of  a 

r eser vat i on of  r i ght s l et t er ,  i d. ,  ¶32,  t he cour t  of  appeal s 

hel d t hat  " CI C i s est opped f r om denyi ng cover age because t he 

Di st r i ct  r el i ed on CI C' s def ense t o i t s det r i ment  and was 

pr ej udi ced t her eby. "   I d. ,  ¶33.  

¶25 CI C f i l ed a pet i t i on f or  r evi ew whi ch t he cour t  

gr ant ed on Febr uar y 8,  2011.    

I I I .  STANDARD OF REVI EW 

¶26 Thi s r evi ew ar i ses f r om a chal l enge t o t he c i r cui t  

cour t ' s  gr ant  of  summar y j udgment .   I t  i s  r evi ewed de novo 

appl y i ng Wi s.  St at .  § 802. 08( 2)  i n t he same manner  as t he 

c i r cui t  cour t .   Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  

315,  401 N. W. 2d 816 ( 1987) .   The l egal  i ssue bef or e t he cour t ,  

whet her  est oppel  or  wai ver  appl y i n t hi s case when an i nsur er  

f ai l ed t o i ssue a r eser vat i on of  r i ght s l et t er ,  " i s  a quest i on 
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of  l aw whi ch t hi s cour t  deci des i ndependent l y wi t hout  def er ence 

t o t he deci s i on of  t he c i r cui t  cour t  or  t he cour t  of  appeal s. "   

Shannon,  150 Wi s.  2d at  450.    

I V.  ANALYSI S 

¶27 The CI C pol i cy excl uded cover age " f or  t hat  par t  of  any 

awar d or  set t l ement  whi ch i s,  or  r easonabl y coul d be deemed t o 

be,  compensat i on f or  l oss of  sal ar y or  f r i nge benef i t s of  your  

empl oyee( s) . "   The ci r cui t  cour t  had no di f f i cul t y det er mi ni ng 

t hat  t he excl usi on appl i ed t o t he monet ar y damages cl ai med by 

Maxwel l .   That  t he CI C pol i cy excl udes cover age i s not  i n 

di sput e.  

¶28 Thus,  t he i ssue pr esent ed i s whet her ,  because CI C 

f ai l ed t o i ssue a r eser vat i on of  r i ght s l et t er  t o i t s i nsur eds 

( bef or e or  dur i ng t he t i me t hat  i t  pr ovi ded an unsuccessf ul  

def ense i n t he cont r act  sui t  agai nst  t hem) ,  CI C ei t her  wai ved or  

may be est opped f r om asser t i ng i t s noncover age def ense,  t her eby 

r equi r i ng CI C t o pr ovi de i nsur ance cover age t hat  i s not  i n t he 

i nsur ance cont r act .    

¶29 " The gener al  r ul e i s wel l  est abl i shed t hat  t he 

doct r i ne of  wai ver  or  est oppel  based upon t he conduct  or  act i on 

of  t he i nsur er  or  i t s agent  i s not  appl i cabl e t o mat t er s of  

cover age as di st i ngui shed f r om gr ounds f or  f or f ei t ur e. "   

Shannon,  150 Wi s.  2d at  450- 51.   Thi s r ul e has been t he l aw of  

Wi sconsi n s i nce 1896.   McCoy v.  Nw.  Mut .  Rel i ef  Ass' n,  92 Wi s.  

577,  66 N. W.  697 ( 1896) .   

¶30 The McCoy case i l l umi nat es t he gover ni ng pr i nci pl es.   

Nor t hwest er n Mut ual  Rel i ef  Associ at i on i ssued a l i f e i nsur ance 
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cont r act  t o McCoy.   The appl i cat i on f or  t he pol i cy r ead:  " I  

her eby agr ee t hat  t he associ at i on assumes no l i abi l i t y  i n case 

of  sui c i de"  and t he pol i cy i ncl uded l anguage t hat  " [ s] ui c i de or  

sel f - dest r uct i on of  t he member  her ei n named,  whet her  vol unt ar y 

or  i nvol unt ar y,  sane or  i nsane,  at  t he t i me t her eof ,  i s  not  a 

r i sk assumed by t hi s associ at i on. "   I d.  at  578- 79 ( st at ement  of  

t he case)  ( i nt er nal  quot at i on mar ks omi t t ed) .   I n t he f ace of  

ar gument s t hat  t he sui c i de c l ause shoul d not  be appl i ed because 

of  act i ons by t he associ at i on,  t he cour t  sai d:  

[ W] e ar e unabl e t o see how t he set t l ed r ul es under  
whi ch i t  i s  hel d t hat  a f or f ei t ur e or  condi t i on of  
f or f ei t ur e may be wai ved appl i es her e.   What  i s 
i nsi st ed upon i s not  r eal l y t he wai ver  of  a 
f or f ei t ur e,  or  an equi t abl e est oppel  agai nst  i nsi st i ng 
upon a condi t i on of  t he pol i cy,  t he v i ol at i on of  whi ch 
woul d ot her wi se wor k a f or f ei t ur e.   I t  i s  a mi suse of  
t he t er m t o so speak of  t he l oss of  benef i t s under  t he 
cer t i f i cat e i n quest i on.   What  i s her e sought  i s not  
t o pr event  a f or f ei t ur e,  but  t o make a new cont r act ;  
t o r adi cal l y change t he t er ms of  t he cer t i f i cat e so as 
t o cover  deat h by sui c i de,  when by i t s t er ms t hat  i s 
expr essl y excl uded f r om t he cont r act .   We do not  
under st and t hat  t he doct r i ne of  est oppel  or  wai ver  
goes t hat  f ar .   Af t er  a l oss accr ues,  an i nsur ance 
company may,  by i t s conduct ,  wai ve a f or f ei t ur e;  or  by 
some act  bef or e such l oss i t  may i nduce t he i nsur ed t o 
do or  not  t o do some act  cont r ar y t o t he st i pul at i ons 
of  t he pol i cy,  and t her eby be est opped f r om set t i ng up 
such vi ol at i on as a f or f ei t ur e;  but  such conduct ,  
t hough i n conf l i c t  wi t h t he t er ms of  t he cont r act  of  
i nsur ance and wi t h t he knowl edge of  t he i nsur ed and 
r el i ed upon by hi m,  wi l l  not  have t he ef f ect  t o 
br oaden out  such cont r act  so as t o cover  addi t i onal  
obj ect s of  i nsur ance or  causes of  l oss.  .  .  .   Whi l e a 
f or f ei t ur e of  benef i t s cont r act ed f or  may be wai ved,  
t he doct r i ne of  wai ver  or  est oppel  cannot  be 
successf ul l y i nvoked t o cr eat e a l i abi l i t y  f or  
benef i t s not  cont r act ed f or  at  al l .  

I d.  at  584- 85 ( emphasi s added) .  
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¶31 McCoy was ci t ed appr ovi ngl y i n Ahnapee i n 1967:  

The r ul e t hat  est oppel  may appl y t o a f or f ei t ur e 
of  benef i t s cont r act ed f or  but  cannot  be successf ul l y  
i nvoked t o cr eat e a l i abi l i t y  f or  benef i t s or  cover age 
not  cont r act ed f or  was f i r st  l ai d down i n t hi s st at e 
i n McCoy.   The McCoy case has been r egar ded as one of  
t he ear l y and i mpor t ant  cases on t he subj ect .    

Ahnapee,  34 Wi s.  2d at  141 ( c i t at i on omi t t ed) .    

¶32 Ahnapee st r ongl y r ei nf or ced McCoy' s pr i nci pl es:  

[ W] hi l e est oppel  may be used t o pr event  an i nsur er  
f r om i nsi st i ng upon condi t i ons whi ch r esul t  i n 
f or f ei t ur e,  est oppel  has not  been used i n t hi s  st at e 
or  i n t he maj or i t y of  st at es as a means wher eby t he 
scope of  cover age of  an i nsur ance pol i cy can be 
expanded t o i nc l ude cover age whi ch was not  pr ovi ded 
f or  or  was excl uded i n t he cont r act .  

I d.  at  140.   " Est oppel  r ul es have consi st ent l y been hel d by t hi s  

cour t  not  t o appl y t o ext end cover age i n ot her  t ypes of  

i nsur ance cont r act s. "   I d.  at  141.  

As a gener al  r ul e,  condi t i ons and t er ms,  ei t her  of  an 
i ncl usi onar y or  excl usi onar y nat ur e i n t he pol i cy,  go 
t o t he scope of  t he cover age or  del i neat e t he r i sks 
assumed,  as di st i ngui shed f r om condi t i ons and t er ms 
whi ch f ur ni sh a gr ound f or  t he f or f ei t ur e of  cover age 
or  def easance of  l i abi l i t y .   Onl y i n a f ew st at es can 
t he doct r i ne of  est oppel  be used t o enl ar ge t he 
cover age of  an i nsur ance pol i cy.  

I d.  at  142.  

 ¶33 McCoy,  Ahnapee,  and ot her  aut hor i t i es such as 

Rosent hal  v.  I nsur ance Co.  of  Nor t h Amer i ca,  158 Wi s.  550,  557,  

149 N. W.  155 ( 1914) ,  suppor t  t he st r ong af f i r mat i on of  t hese 

pr i nci pl es i n 1989 i n Shannon,  150 Wi s.  2d at  451- 52. 2  See al so 

                                                 
2 See not e 5,  i nf r a.  
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Ut i ca,  157 Wi s.  2d at  560,  562 ( " The wai ver  and est oppel  i ssues 

ar e cont r ol l ed by Shannon .  .  .  .   The pr i nci pl e under l y i ng 

Shannon i s t hat  ' [ i ] nsur ance cont r act s cannot  be cr eat ed by 

est oppel . ' " ) . 3 

¶34 The r at i onal e behi nd t he r ul e i s as sound t oday as i t  

was i n 1896.   An i nsur er  i s l i abl e f or  al l  r i sks i t  agr ees t o 

assume i n t he i nsur ance cont r act .   Excl usi ons i n t he cont r act  

ar e wr i t t en t o l i mi t  cover age.   The i nsur er  bases pr emi ums on 

ant i c i pat ed r i sks and t he r eal i zat i on t hat  ambi gui t i es i n t he 

pol i cy ar e l i kel y t o be const r ued agai nst  t he i nsur er .   An 

i nsur ed i s ent i t l ed t o t he cover age i t  has pai d f or ,  pr ovi ded 

t hat  i t  does not  f or f ei t  t hat  cover age by v i ol at i ng some 

pr ovi s i on of  t he cont r act .   A cont r act  of  i nsur ance shoul d not  

be r ewr i t t en t o bi nd t he i nsur er  t o a r i sk i t  di d not  

cont empl at e and f or  whi ch i t  has not  been pai d.  

¶35 Wai ver  and est oppel  cannot  be used t o suppl y cover age 

f r om t he i nsur er  t o pr ot ect  t he i nsur ed agai nst  r i sks not  

                                                 
3 Wi sconsi n cour t s have hel d i n ot her  cases t hat  wai ver  and 

est oppel  do not  appl y t o cover age cl auses i n i nsur ance 
cont r act s.   Two Ri ver s Dr edge & Dock Co.  v.  Md.  Cas.  Co.  of  
Bal t i mor e,  168 Wi s.  96,  99,  169 N. W.  291 ( 1918)  ( " To enf or ce an 
est oppel  as c l ai med by pl ai nt i f f  woul d not  onl y nul l i f y  a par t  
of  t he pol i cy agr eed t o by bot h par t i es,  but  woul d al so oper at e 
t o ext end t he cont r act  t o a l i abi l i t y  whi ch t he par t i es 
under st ood and expr essl y agr eed shoul d not  be cover ed by t he 
cont r act . " ) ;  Budget  Rent - A- Car  Sys. ,  I nc.  v.  Shel by I ns.  Gr oup,  
197 Wi s.  2d 663,  671- 72,  541 N. W. 2d 178 ( Ct .  App.  1995)  ( t he 
cour t  r ef used t o appl y wai ver  and est oppel  t o expand cover age) ;  
Hoef t  v.  U. S.  Fi r e I ns.  Co. ,  153 Wi s.  2d 135,  144,  450 
N. W. 2d 459 ( Ct .  App.  1989)  ( " The r ul e i n Wi sconsi n i s t hat  
est oppel  can nei t her  cr eat e an i nsur ance cont r act  wher e none 
exi st s,  nor  enl ar ge exi st i ng cover age. " ) .  
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i ncl uded i n t he pol i cy or  expr essl y excl uded t her ef r om,  f or  t hat  

woul d f or ce t he i nsur er  t o pay a l oss f or  whi ch i t  has not  

char ged a pr emi um.   Mor eover ,  i f  cour t s ent er t ai ned t he pr ospect  

t hat  i nsur eds coul d gai n unpur chased cover age on account  of  

col l at er al  act i on by t he i nsur er ,  unpr ot ect ed i nsur eds woul d 

have obvi ous i ncent i ve t o pur sue l i t i gat i on.  

¶36 By i t s t er ms,  t he r ul e st at ed does not  pr ecl ude wai ver  

and est oppel  f r om bei ng used " t o pr event  an i nsur er  f r om 

i nsi st i ng upon condi t i ons whi ch r esul t  i n f or f ei t ur e. "   Ahnapee,  

34 Wi s.  2d at  140.   An i nsur er  must  act  t i mel y and f or t hr i ght l y 

on a f or f ei t ur e def ense t o avoi d t he r i sk of  wai ver  or  est oppel ,  

i nasmuch as t he i nsur ed i s seeki ng t o i nvoke cover age i t  has 

pai d f or  whi l e t he i nsur er  i s seeki ng t o deny t hat  cover age.  

¶37 The r ul e as t o f or f ei t ur e i s r ei t er at ed i n Rosent hal :  

" Ther e mi ght  be wai ver  [ by t he i nsur er ]  of  a f or f ei t ur e or  of  a 

br each of  cont r act  [ by t he i nsur ed] ,  but  wai ver  as a gr ound f or  

ext endi ng t he scope of  a wr i t t en cont r act  beyond t he usual  and 

or di nar y meani ng of  t he l anguage empl oyed woul d be qui t e a 

novel t y. "   Rosent hal ,  158 Wi s.  at  557.  

¶38 St at ed di f f er ent l y:  

Est oppel  may pr event  an i nsur er  f r om enf or ci ng cer t ai n 
pol i cy pr ovi s i ons agai nst  i t s  i nsur ed.   However ,  even 
wher e t he r el at i onshi p of  i nsur er  and i nsur ed exi st s,  
est oppel  cannot  be used t o enl ar ge t he cover age of  an 
i nsur ance pol i cy,  f or  t hen t he ef f ect  woul d be t o 
cr eat e a new cont r act  pr ovi di ng cover age f or  whi ch no 
pr emi um has been pai d.  
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Madget t  v.  Monr oe Cnt y.  Mut .  Tor nado I ns.  Co. ,  46 Wi s.  2d 708,  

710- 11,  176 N. W. 2d 314 ( 1970)  ( i nt er nal  quot at i on mar ks 

omi t t ed) .  

¶39 The use of  wai ver  and est oppel  t o pr event  t he 

enf or cement  of  a f or f ei t ur e pr ov i s i on i s i l l ust r at ed i n Von Uhl  

v.  Tr empeal eau Count y Mut ual  I nsur ance Co. ,  33 Wi s.  2d 32,  41,  

146 N. W. 2d 516 ( 1966)  ( af t er  cont i nui ng t o accept  l at e payment s 

f r om t he i nsur ed,  t he i nsur er  was est opped f r om i nsi st i ng upon 

enf or ci ng a f or f ei t ur e c l ause) ;  Nol den v.  Mut ual  Benef i t  Li f e 

I nsur ance Co. ,  80 Wi s.  2d 353,  367- 70,  259 N. W. 2d 75 ( 1977)  ( t he 

cour t  hel d t hat  t he mi sr epr esent at i on c l ause was subj ect  t o 

wai ver  or  est oppel ) ;  and Nugent  v.  Sl aght ,  2001 WI  App 282,  

¶¶19- 35,  249 Wi s.  2d 220,  638 N. W. 2d 594 ( det er mi ni ng t hat  t he 

cancel l at i on c l ause at  i ssue was a f or f ei t ur e c l ause and t hat  

t he el ement s of  est oppel  wer e pr esent  and t hus r emandi ng t o t he 

c i r cui t  cour t  t o det er mi ne whet her  t o appl y est oppel ) .  

¶40 Pr ovi di ng a def ense does not  gi ve r i se t o est oppel  or  

wai ver  of  a cover age cl ause.   Fi t zger al d v.  Mi l waukee Aut o.  I ns.  

Co. ,  226 Wi s.  520,  526- 27,  277 N. W.  183 ( 1938)  ( i nsur er  

par t i c i pat ed i n def ense of  i nsur ed,  but  t he cour t  hel d t hat  

cover age di d not  exi st  and i nsur er  was not  est opped f r om denyi ng 

cover age) .   Cf .  Wi s.  Tr ansp.  Co.  v.  Gr eat  Lakes Cas.  Co. ,  241 
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Wi s.  523,  531,  6 N. W. 2d 708 ( 1942)  ( " [ A] n i nsur er  does not  wai ve 

i t s def enses by def endi ng an act i on. " ) . 4  

¶41 On t he ot her  hand,  pr ovi di ng and assumi ng f ul l  cont r ol  

of  a def ense may be gr ounds f or  est abl i shi ng wai ver  or  est oppel  

of  a f or f ei t ur e c l ause when t he i nsur er  f ai l s  t o i ssue a 

                                                 
4 I n Wi sconsi n Tr anspor t at i on,  t he i nsur er  br eached i t s dut y 

t o def end af t er  an i nsur ed r ef used t o execut e a speci f i c  
r eser vat i on of  r i ght s agr eement .   Wi s.  Tr ansp.  Co.  v.  Gr eat  
Lakes Cas.  Co. ,  241 Wi s.  523,  527- 31,  6 N. W. 2d 708 ( 1942) .   The 
cour t  st at ed t hat  def endi ng an act i on does not  wai ve an 
i nsur er ' s def enses,  and t he cour t  expl ai ned how pr ovi di ng a 
r eser vat i on of  r i ght s t o an i nsur ed ( r egar dl ess of  whet her  t he 
i nsur ed execut es a r eser vat i on of  r i ght s agr eement )  pr eser ves 
def enses.   I d.   At  i ssue i n Wi sconsi n Tr anspor t at i on wer e t he 
suf f i c i ency of  a r eser vat i on of  r i ght s,  a br each of  t he dut y t o 
def end,  and even bad f ai t h,  not  what  t ypes of  c l auses coul d be 
over come by wai ver  or  est oppel .   Whi l e t he i nsur er  may have been 
cont est i ng t he scope of  cover age r at her  t han pr eser vi ng a 
f or f ei t ur e def ense,  not hi ng i n t he cour t ' s  opi ni on suggest s t hat  
t he cour t  was modi f y i ng near l y one hal f  cent ur y of  l aw r egar di ng 
cr eat i on of  i nsur ance cover age by est oppel .   Thi s poi nt  i s 
suppor t ed by t he f act  t hat  i n Wi sconsi n Tr anspor t at i on t he cour t  
was r el y i ng on Hi ckey v.  Wi sconsi n Mut ual  I ns.  Co. ,  238 Wi s.  
433,  300 N. W.  364 ( 1941) ,  a case t hat  di scussed wai ver  of  
f or f ei t ur es.   I d.  at  531.   Wi sconsi n Tr anspor t at i on has not  been 
under st ood by ot her  cour t  deci s i ons,  except  per haps Pouwel s v.  
Cheese Maker s Mut ual  Casual t y Co. ,  255 Wi s.  101,  37 N. W. 2d 869 
( 1949) ,  t o per mi t  est oppel  and wai ver  t o appl y t o cover age 
cl auses.  
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r eser vat i on of  r i ght s. 5  I n Hi ckey v.  Wi sconsi n Mut ual  I nsur ance 

Co. ,  238 Wi s.  433,  300 N. W.  364 ( 1941) ,  t he cour t  di scussed a 

not i ce pr ovi s i on i n an i nsur ance cont r act —a f or f ei t ur e c l ause—

whi ch pr ovi ded t hat  t he i nsur ed must  gi ve t he i nsur er  not i ce 

wi t hi n f i ve days of  an acci dent  t o r ecei ve cover age under  t he 

pol i cy.   I d.  at  434 ( st at ement  of  t he case) .   The cour t  

det er mi ned t hat  t he cover age at  i ssue was wi t hi n t he scope of  

t he pol i cy and t hat  t he i nsur er ' s act i ons i n def endi ng t he sui t  

wi t hout  r ai s i ng t he f or f ei t ur e cl ause def ense coul d const i t ut e 

wai ver  of  t he f or f ei t ur e c l ause.   I d.  at  436- 38.    

¶42 The Di st r i ct  and t he cour t  of  appeal s r el y on Pouwel s,  

wi t h t he cour t  of  appeal s asser t i ng t hat  i t  i s  " di r ect l y on 

poi nt . "   Maxwel l ,  329 Wi s.  2d 654,  ¶28.   The ar gument  i s made 

t hat  Pouwel s cont r adi ct s t he r ul e i n t he cases pr evi ousl y c i t ed.  

¶43 Pouwel s i s an unusual  case i n whi ch a bi cycl i st  was 

i nj ur ed when a dr i ver  negl i gent l y opened a car  door .   The dr i ver  

                                                 
5 I n Shannon,  t he i nsur er  def ended under  an i nsuf f i c i ent  

r eser vat i on of  r i ght s.   Shannon v.  Shannon,  150 Wi s.  2d 434,  442 
N. W. 2d 25 ( 1989) .   The i nsur er  desi gnat ed an at t or ney t o 
r epr esent  bot h t he Shannons and t he i nsur er ,  f ai l ed t o 
speci f i cal l y pl ead t he f ami l y member  excl usi on i n i t s answer ,  
and f or war ded t o t he Shannons a nonspeci f i c  r eser vat i on of  
r i ght s whi ch di d not  s i ngl e out  t he f ami l y member  excl usi on 
def ense.   I d.  at  450.   The cour t  hel d t hat  t he i nsur er  coul d not  
wai ve or  be est opped f r om enf or ci ng a cover age cl ause,  even 
under  an i nsuf f i c i ent  r eser vat i on of  r i ght s.   I d.  at  455.   The 
cour t  of  appeal s,  r el y i ng on Hi ckey,  had hel d t hat  t he i nsur er  
had wai ved an excl usi on cl ause.   Shannon v.  Shannon,  145 
Wi s.  2d 763,  774- 78,  429 N. W. 2d 525 ( Ct .  App.  1988) .   However ,  
t hi s cour t  hel d t hat  wai ver  and est oppel  do not  appl y t o 
cover age cl auses,  even t hough t hey can be appl i ed i n t he 
f or f ei t ur e cont ext .   Shannon,  150 Wi s.  2d at  450- 51.  
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di d not  own t he vehi c l e.   He was t he br ot her  of  t he owner  who 

was pr esent  when t he acci dent  occur r ed.   The bi cycl i st  sued t he 

owner  and what  he t hought  was t he owner ' s i nsur er ,  Cheese Maker s 

Mut ual  I nsur ance Company,  t o r ecover  damages.   Bot h def endant s 

wer e r epr esent ed by At t or ney Howar d Lehner .   Dur i ng t he cour se 

of  t he l i abi l i t y  t r i al ,  Lehner  succeeded i n get t i ng Cheese 

Maker s Mut ual  I nsur ance Company di smi ssed because t he car  owner ,  

Al  Gi nsbur g,  had a pol i cy wi t h Cheese Maker s Mut ual  Casual t y 

Company,  not  t he named def endant .   Gi nsbur g l at er  l ost  at  t r i al  

and on appeal .  

¶44 The bi cycl i st  t hen sued t he pr oper  i nsur ance company 

whi ch deni ed cover age because i t s pol i cy cover ed busi ness use of  

t he Gi nsbur g aut o,  not  per sonal  use.   Af t er  l i s t eni ng t o t he 

evi dence,  t he c i r cui t  cour t  r ef or med t he i nsur ance cont r act  

because Gi nsbur g had speci f i cal l y asked an agent  of  t he i nsur er  

f or  dual  cover age,  and bot h he and t he agent  t hought  he had 

r ecei ved i t .   On appeal ,  Cheese Maker s asser t ed noncover age,  

c l ai mi ng t hat  t he " agent "  wasn' t  r eal l y i t s agent .  

¶45 One of  t he ar gument s i n t he pl ai nt i f f ' s  br i ef  was t hat  

Cheese Maker s had wai ved t he r i ght  t o asser t  t he def ense of  

noncover age.   Af t er  deci di ng agai nst  t he i nsur er  on t he mer i t s,  

t he cour t  pr oceeded t o addr ess t he i ssue of  wai ver ,  opi ni ng t hat  

" [ t ] he i nsur ance company by i t s conduct  wai ved i t s r i ght  t o 

asser t  t he pol i cy def ense of  noncover age. "   Pouwel s,  255 Wi s.  at  

107.  

¶46 Exami nat i on of  t he br i ef s shows t hat  t he cour t ' s  

l anguage and aut hor i t i es wer e t aken uncr i t i cal l y f r om t he 



No.    2009AP2176 

 

20 
 

pl ai nt i f f ' s  br i ef . 6  No par t y c i t ed McCoy or  Rosent hal .   As t he 

Shannon cour t  l at er  obser ved:  

Nowher e i n Pouwel s i s t her e a di scussi on of  t he i ssue 
of  whet her  an excl usi on [ of  cover age]  i n a pol i cy can 
be wai ved.   Fur t her mor e,  t her e i s no di scussi on on 
whet her  Cheese Maker s Mut ual  Casual t y Company was 
at t empt i ng t o base i t s noncover age ar gument  on an 
excl usi on pr ovi s i on or  a f or f ei t ur e pr ovi s i on.   As a 
r esul t ,  we f i nd t he case of  l i mi t ed i nst r uct i ve val ue 
f or  t he s i t uat i on bef or e us.  

Shannon,  150 Wi s.  2d at  452 n. 4.  

 ¶47 I n Ut i ca,  t he cour t  of  appeal s di smi ssed t he 

i mpor t ance of  Pouwel s,  f i r st ,  by quot i ng f r om t he cr i t i que i n 

Shannon and,  second,  by cor r ect l y obser vi ng t hat  " t he Pouwel s 

cour t ' s  f i ndi ng of  wai ver  was not  necessar y t o i t s deci s i on. "   

Ut i ca,  157 Wi s.  2d at  564- 65.  

¶48 Pouwel s was ci t ed i n Ahnapee by Just i ce Hal l ows i n hi s 

di scussi on of  r ef or mat i on of  a cont r act :  

 An i nsur ance pol i cy l i ke any ot her  cont r act  may 
be r ef or med because of  mut ual  mi st ake when t he pol i cy 
does not  cont ai n t he pr ovi s i ons i nt ended by t he 
par t i es t o be i ncl uded.   But ,  t he cont r act  must  be 
r ef or med t o conf or m t o some or al  agr eement  or  
under st andi ng whi ch t he wr i t t en document  was i nt ended 
t o expr ess.  

Ahnapee,  34 Wi s.  2d at  137.  

                                                 
6 The cour t  c i t ed Wi sconsi n Tr anspor t at i on Co.  v.  Gr eat  

Lakes Casual t y Co. ,  241 Wi s.  523,  6 N. W. 2d 708 ( 1942) ,  and 
Hi ckey v.  Wi sconsi n Mut ual  I nsur ance Co. ,  238 Wi s.  433,  300 N. W.  
304 ( 1941) .   Pouwel s,  255 Wi s.  at  107.   These cases ar e 
di st i ngui shabl e,  t he f i r st  i nvol v i ng t he br each of  a dut y t o 
def end,  t he second i nvol v i ng a f or f ei t ur e c l ause,  not  a cover age 
cl ause.  
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¶49 Just i ce Hal l ows had no pr obl em ci t i ng Pouwel s i n an 

opi ni on i n whi ch he exuber ant l y  af f i r med t he pr i nci pl es st at ed 

i n McCoy and Rosent hal .   Pouwel s was a case i n whi ch cover age 

was cr eat ed by r ef or mat i on,  not  by wai ver  or  est oppel .   

Ref or mat i on i s not  cover ed by t he r ul e at  i ssue because 

r ef or mat i on i s not  r ewr i t i ng a cont r act  t o cr eat e somet hi ng 

uni nt ended;  i t  i s  r ewr i t i ng t he cont r act  t o conf or m i t  t o t he 

par t i es '  pr i or  agr eement .  

¶50 We f i nd no Wi sconsi n case ot her  t han Pouwel s t hat  even 

ar guabl y cont r adi ct s t he many cases ci t ed.   Koehr i ng,  al so 

r el i ed upon by t he cour t  of  appeal s,  i s  a f eder al  case not  

bi ndi ng on t hi s cour t ,  especi al l y i n an i nt er pr et at i on of  

Wi sconsi n l aw.   I n Koehr i ng,  t he Uni t ed St at es Di st r i ct  Cour t  

f ound cover age f or  c l ai ms of  mal i c i ous pr osecut i on and abuse of  

pr ocess,  as wel l  as puni t i ve damages,  i n t he i nsur ance cont r act .   

Al t hough t he cour t  acknowl edged t hat  i t s f i ndi ngs made i t  

" unnecessar y t o go f ur t her , "  t he cour t  went  on t o suggest  t hat  

t he i nsur er  was est opped f r om denyi ng cover age.   Koehr i ng,  564 
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F.  Supp.  at  312- 13. 7  The cour t  ci t ed Pouwel s as aut hor i t y.   I d.   

However ,  because " wai ver  and est oppel "  di d not  cr eat e cover age,  

t he Koehr i ng deci s i on i s not  par t i cul ar l y r el evant  t o t hi s case.  

¶51 As not ed above,  r ef or mat i on,  i f  based on adequat e 

pr oof ,  f al l s  out si de t he McCoy- Ahnapee- Shannon r ul e.   Ther e ar e 

t wo ot her  except i ons t hat  r equi r e di scussi on.  

¶52 I nsur er s have mul t i pl e dut i es t o t hei r  i nsur eds.   

These dut i es i ncl ude a dut y t o def end t hei r  i nsur eds and a dut y 

t o act  i n good f ai t h t owar d t hei r  i nsur eds.   When i nsur er s 

br each t hese dut i es t hat  ar i se out  of  t he i nsur ance cont r act ,  

t hey may be subj ect  t o a measur e of  damages not  l i mi t ed by t he 

cont r act .  

¶53 Li abi l i t y  i nsur ance cover age usual l y i ncl udes a dut y 

t o def end and a dut y t o i ndemni f y.   " The dut y t o i ndemni f y and 

t he dut y t o def end ar e separ at e cont r act ual  obl i gat i ons.   A 

pol i cy may pr ovi de one wi t hout  pr ovi di ng t he ot her .   When a 

                                                 
7 Koehr i ng was t he r esul t  of  over  20 year s of  l i t i gat i on,  

l eadi ng Judge Evans t o descr i be t he case as a " qui xot i c l egal  
odyssey. "   Koehr i ng Co.  v.  Am.  Mut .  Li abi l i t y  I ns.  Co. ,  564 F.  
Supp.  303,  303- 04 ( E. D.  Wi s.  1983) .   The event s  t hat  gave r i se 
t o Judge Evans'  suggest i on r egar di ng est oppel  wer e t hese:   Af t er  
i ni t i al l y  def endi ng under  a r eser vat i on of  r i ght s,  t he i nsur er ,  
i n " a del i ber at e and wel l  consi der ed"  deci s i on,  expr essl y 
wi t hdr ew t he r eser vat i on of  r i ght s and af f i r mat i vel y r epr esent ed 
t o t he i nsur ed t hat  i t  was pr ovi di ng cover age.   I d.  at  308- 09.   
The i nsur er  wr ot e " ' Si nce i t  has been deci ded by t he Amer i can 
Mut ual  t o af f or d cover age i n pr ot ect i on of  t he Hyde l i t i gat i on,  
we her eby wi t hdr aw or  [ s i c]  Not i ce of  Reser vat i on of  Ri ght s 
f ur ni shed your  company. ' "   I d.  at  309.   Even t hough t he i nsur er  
l at er  at t empt ed t o avoi d cover age,  t he cour t  hel d t hat  cover age 
exi st ed not  because of  est oppel  but  because of  t he t er ms of  t he 
pol i cy.    
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cont r act  i mposes a dut y t o def end,  however ,  t hat  dut y i s br oader  

t han t he dut y t o i ndemni f y. "   Johnson Cont r ol s,  I nc.  v.  London 

Mar ket ,  2010 WI  52,  ¶28- 29,  325 Wi s.  2d 176,  784 N. W. 2d 579 

( c i t at i ons omi t t ed) .   " [ W] hen an i nsur ance pol i cy pr ovi des 

cover age f or  even one cl ai m made i n a l awsui t ,  t he i nsur er  i s 

obl i gat ed t o def end t he ent i r e sui t . "   Fi r eman' s Fund I ns.  Co.  

of  Wi s.  v.  Br adl ey Cor p. ,  2003 WI  33,  ¶21,  261 Wi s.  2d 4,  660 

N. W. 2d 666;  see al so Wi s.  Tr ansp.  Co.  v.  Gr eat  Lakes Cas.  Co. ,  

241 Wi s.  523.  

¶54 When an i nsur er  br eaches a dut y t o def end i t s i nsur ed,  

t he i nsur er  i s on t he hook f or  al l  damages t hat  r esul t  f r om t hat  

br each of  i t s  dut y.   As t he cour t  sai d i n Newhouse v.  Ci t i zens 

Secur i t y Mut ual  I nsur ance Co. ,  176 Wi s.  2d 824,  501 N. W. 2d 1 

( 1993) ,   

a par t y aggr i eved by an i nsur er ' s br each of  i t s  dut y 
t o def end i s ent i t l ed t o r ecover  al l  damages nat ur al l y 
f l owi ng f r om t he br each .  .  .  .   Damages whi ch 
nat ur al l y f l ow f r om an i nsur er ' s br each of  i t s  dut y t o 
def end i ncl ude:  ( 1)  t he amount  of  t he j udgment  or  
set t l ement  agai nst  t he i nsur ed pl us i nt er est ;  ( 2)  
cost s and at t or ney f ees i ncur r ed by t he i nsur ed i n 
def endi ng t he sui t ;  and ( 3)  any addi t i onal  cost s t hat  
t he i nsur ed can show nat ur al l y r esul t ed f r om t he 
br each.    

I d.  at  830,  838.    

¶55 I n Newhouse,  t he cour t  det er mi ned t hat  t hese damages 

coul d i ncl ude damages beyond t he pol i cy l i mi t s.   I d.  at  838.   

Whi l e t hese damage awar ds ar e somet i mes f r amed as t he i nsur er  

bei ng " est opped"  f r om denyi ng cover age,  see,  e. g. ,  Gr ube v.  

Daun,  173 Wi s.  2d 30,  74,  496 N. W. 2d 106 ( Ct .  App.  1992)  
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( i nsur er  t hat  br eached i t s dut y t o def end " i s est opped f r om 

r ai s i ng any chal l enges t o cover age" ) ,  t hey ar e t he measur e of  

damages act ual l y caused by an i nsur er ' s br each of  t he 

cont r act ual  dut y  t o def end,  not  an est oppel  based on some 

ot her wi se i nequi t abl e conduct  i n t he eyes of  t he i nsur ed.   See 

Newhouse,  176 Wi s.  2d at  838.   Thi s pr i nci pl e i s at  wor k i n many 

of  t he cases t hat  t he Di st r i ct  c i t es, 8 e. g. ,  Pr of essi onal  Of f i ce 

Bui l di ngs,  I nc.  v.  Royal  I ndemni t y.  Co. ,  145 Wi s.  2d 573,  585-

86,  427 N. W. 2d 427 ( Ct .  App.  1988)  ( i nsur er  br eached i t s dut y t o 

                                                 
8 Sever al  of  t he cases t he Di st r i ct  c i t es al so r el at e t o how 

i nsur er s can avoi d br eachi ng t hei r  dut y t o def end and what  
l i abi l i t y  i nsur er s ar e subj ect  t o when t hey br each t hei r  dut y t o 
def end.   Mowr y v.  Badger  St at e Mut .  Cas.  Co. ,  129 Wi s.  2d 496,  
385 N. W. 2d 171 ( 1986)  ( di scussi ng bi f ur cat i on of  cover age and 
l i abi l i t y) ;  El l i ot t  v.  Donahue,  169 Wi s.  2d 310,  485 N. W. 2d 403 
( 1992)  ( di scussi ng i nsur er s '  r ol e i n det er mi ni ng di sput ed 
cover age whi l e pr ovi di ng i ni t i al  def ense and hol di ng t hat  
i nsur ed can col l ect  at t or ney f ees i ncur r ed i n def endi ng 
cover age) ;  Li ebovi ch v.  Mi nn.  I ns.  Co. ,  2007 WI  App 28,  ¶4,  299 
Wi s.  2d 331,  728 N. W. 2d 357 ( di scussi ng dut y t o def end and 
suggest i ng i nsur er s seek j udi c i al  det er mi nat i on of  cover age as a 
way t o avoi d br eachi ng dut y t o def end) .    

Ot her  cases ci t ed by t he Di st r i c t  ar e i nappl i cabl e t o t hi s 
case.   Mi dwest  Mut .  I ns.  Co.  v.  Ni col azzi ,  138 Wi s.  2d 192,  405 
N. W. 2d 732 ( Ct .  App.  1987)  ( i nvol ved non- compl i ance by t he 
i nsur er  wi t h a s t at ut e) ;  Pet er man v.  Mi dwest er n Nat ’ l  I ns.  Co. ,  
177 Wi s.  2d 682,  698,  503 N. W. 2d 312 ( Ct .  App.  1993)  ( t he i ssue 
was " whet her  ERI SA,  under  i t s  f eder al  common l aw,  r ecogni zes 
c l ai ms suppor t ed by t he doct r i ne of  est oppel "  and t hus t he case 
i s i nappl i cabl e t o Wi sconsi n l aw) ;   Val l ey Bancor por at i on v.  
Aut o Owner s I ns.  Co. ,  212 Wi s.  2d 609,  619- 23,  569 N. W. 2d 345 
( Ct .  App.  1997)  ( det er mi ned t hat  under l y i ng conduct  of  a cause 
of  act i on det er mi ned i nsur ance cover age ( not  t he l abel  i n a 
ver di ct  f or m)  and t he pol i cy was r ead agai nst  t he i nsur er  i n 
f avor  of  cover age when i nsur er  had not ,  t hr ough l i t i gat i on,  done 
wel l  t o di st i ngui sh what  c l ai ms wer e bei ng br ought ) .  
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def end and t her ef or e was r equi r ed t o pr ovi de cover age f or  

i nsur ed) ,  as wel l  as many of  t he cases ci t ed i n t he di ssent .  

¶56 The scope of  cover age i n t hese cases i s not  expanded 

by wai ver  or  est oppel .   Rat her ,  when an i nsur er  br eaches t he 

i nsur ance cont r act  by br eachi ng i t s dut y t o def end i t s i nsur ed,  

t he i nsur er  i s l i abl e f or  t he damages r esul t i ng f r om t hat  br each 

of  cont r act .  

¶57 The i nsur er  al so has a dut y t o act  i n good f ai t h 

t owar ds i t s i nsur ed.   See Ander son v.  Cont ' l  I ns.  Co. ,  85 

Wi s.  2d 675,  686- 87,  271 N. W. 2d 368 ( 1978) .   When an i nsur er  

br eaches t hat  dut y,  t he i nsur er  i s l i abl e i n t or t  f or  t he 

damages t he i nsur er  causes.   I d.   These damages ar e not  an 

expansi on of  t he cover age under  t he i nsur ance pol i cy as a r esul t  

of  wai ver  or  est oppel .   They ar e a r ef l ect i on of  t he i nsur er ' s  

t or t i ous conduct .   See al so Hi l ker  v.  W.  Aut o.  I ns.  Co.  of  For t  

Scot t ,  Kan. ,  204 Wi s.  1,  231 N. W.  257 ( 1930)  ( di scussi ng t he 

dut y of  an i nsur er  t o act  i n good f ai t h when cont r ol l i ng t he 

def ense of  an i nsur ed when t he pot ent i al  damages exceed pol i cy 

l i mi t s) .  

¶58 Bad f ai t h and br each of  t he dut y t o def end ar e not  

s i t uat i ons i n whi ch an i nsur er  becomes l i abl e f or  i nsur ance 

cover age not  i nc l uded i n t he i nsur ance cont r act ;  i n t hese cases 

i nsur er s ar e l i abl e f or  t he damages t hey cause by br each of  

cont r act  or  by t or t i ous br each of  dut i es ar i s i ng f r om t he 

cont r act .   Whi l e at  t i mes t hese cases have been expl ai ned i n 

t er ms of  " est oppel , "  t he cases do not  r ef er  t o est oppel  i n t he 
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t r adi t i onal  sense and t he est oppel  r ef er r ed t o does not  expand 

or  cr eat e cover age.  

¶59 I n t hi s case,  CI C pr ovi ded a def ense—f ul f i l l i ng i t s 

dut y t o def end t he Di st r i ct .   Whi l e t he Di st r i ct  r ai sed sever al  

c l ai ms i n i t s  t hi r d- par t y compl ai nt  agai nst  CI C,  t he i ssue 

bef or e t hi s cour t  i s  whet her  CI C' s f ai l ur e t o send a r eser vat i on 

of  r i ght s l et t er  whi l e def endi ng t he Di st r i ct  i s  enough,  under  

wai ver  or  est oppel ,  t o pr event  CI C f r om i nvoki ng i t s def ense of  

noncover age.   CI C' s f ai l ur e t o i ssue a r eser vat i on of  r i ght s 

l et t er  i n t hi s case di d not  const i t ut e a br each of  t he dut y t o 

def end or  bad f ai t h.   Thus,  CI C di d not  br each i t s dut i es t o t he 

Di st r i ct .   The excl usi on cl ause r el at es t o t he scope of  cover age 

cont r act ed f or  and i s t hus not  wai ved by t he col l at er al  conduct  

of  t he i nsur er .  

¶60 We pause t o emphasi ze t he i mpor t ance of  i nsur er s 

communi cat i ng wi t h t hei r  i nsur eds.   An i nsur er  i s i n a " super i or  

posi t i on t o t he i nsur ed i n r el at i on t o t he f or mat i on and 

i nt er pr et at i on of  t he i nsur ance cont r act . "   Towne Real t y,  I nc.  

v.  Zur i ch I ns.  Co. ,  201 Wi s.  2d 260,  269,  548 N. W. 2d 64 ( 1996) . 9  

Thi s pr i nci pl e under l i es t he expansi ve dut y f or  i nsur er s t o 

def end t hei r  i nsur eds and t o communi cat e wi t h t hei r  i nsur eds i n 

t he event  i t  i s  uncl ear  whet her  an i nsur ed has t ender ed t he 

                                                 
9 Towne Real t y i nvol ved i nt er pr et at i on of  " t ender  of  

def ense"  as wel l  as i nsur er  l i abi l i t y  af t er  br each of  a dut y t o 
def end f or  pr e- t ender  def ense expenses and f or  count er sui t  
expenses.   Towne Real t y,  I nc.  v.  Zur i ch I ns.  Co. ,  201 
Wi s.  2d 260,  264,  548 N. W. 2d 64 ( 1996) .  
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def ense of  a sui t  t o t he i nsur er .   I d.  at  268- 69.   Communi cat i on 

on ot her  cr i t i cal  i ssues i s st r ongl y encour aged.  

¶61 I n shor t ,  t hi s opi ni on must  not  be i nt er pr et ed as a 

l i cense f or  i nsur er s not  t o communi cat e f or t hr i ght l y wi t h t hei r  

i nsur eds—especi al l y when i nsur er s di sput e cover age.   I t  

cer t ai nl y woul d have been bet t er  pr act i ce f or  CI C t o send a 

r eser vat i on of  r i ght s l et t er  i n t hi s case.   I t s f ai l ur e t o do so 

has cr eat ed i l l  wi l l  and compl et el y over shadowed CI C' s ext ensi ve 

cost s i n pr ovi di ng a def ense.   As CI C conceded i n or al  ar gument ,  

t hi s case woul d not  be her e i f  CI C had sent  a r eser vat i on of  

r i ght s l et t er .   The l esson her e i s t hat  CI C coul d have avoi ded 

t he cost s of  t hi s appeal  by i ssui ng a r eser vat i on of  r i ght s 

l et t er .   A r eser vat i on of  r i ght s l et t er  can not  onl y head of f  

l i t i gat i on but  al so pr eser ve f or f ei t ur e def enses at  a t i me when 

an i nsur er  may not  know whet her  such a def ense exi st s.   As we 

have cl ear l y st at ed,  f or f ei t ur e def enses can be wai ved,  because 

t he i nsur ed has pur chased t he cover age t he i nsur er  seeks t o 

deny.    

¶62 Communi cat i on bet ween t he i nsur er  and t he i nsur ed,  

whet her  i n t he f or m of  a r eser vat i on of  r i ght s l et t er  or  ot her  

f or m,  demonst r at es good f ai t h,  pr event s sur pr i ses and har d 

f eel i ngs,  and t ends t o avoi d l i t i gat i on bet ween i nsur er s and 

t hei r  i nsur eds.  

¶63 Nonet hel ess,  we hol d t hat  t he f ai l ur e of  CI C t o i ssue 

a r eser vat i on of  r i ght s l et t er  t o t he Di st r i ct ,  bef or e or  dur i ng 

i t s def ense of  t he Di st r i ct ,  does not  def eat  t he cover age 

excl usi on i n t he i nsur ance cont r act  by wai ver  or  est oppel .    
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¶64 Consequent l y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s.  

V.  CONCLUSI ON 

¶65 I n r eachi ng our  deci s i on,  we have appl i ed l ongst andi ng 

Wi sconsi n l aw.   We concl ude t hat  t he f ai l ur e t o i ssue a 

r eser vat i on of  r i ght s l et t er  cannot  be used t o def eat ,  by wai ver  

or  est oppel ,  a cover age cl ause—as di st i ngui shed f r om gr ounds f or  

f or f ei t ur e—i n an i nsur ance cont r act .   We st r ongl y ur ge i nsur er s 

t o communi cat e wi t h t hei r  i nsur eds about  t hei r  pot ent i al  

cover age def enses,  but  we do not  see t he f ai l ur e t o i ssue a 

r eser vat i on of  r i ght s l et t er  as gr ounds t o r equi r e an i nsur er  t o 

pr ovi de i nsur ance cover age t hat  does not  ot her wi se exi st  i n t he 

i nsur ance cont r act .   Consequent l y,  we r ever se t he deci s i on of  

t he cour t  of  appeal s.  

¶66 By t he cour t —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶67 N.  PATRI CK CROOKS,  J.    (dissenting).  Our  case l aw i s 

absol ut el y c l ear  about  t he pr oper  pr ocedur e t hat  an i nsur er  must  

f ol l ow t o cont est  cover age.   " I n cases wher e t he cover age and 

l i abi l i t y  i ssues ar e not  bi f ur cat ed,  i nsur ance compani es can 

pr ot ect  t hemsel ves by def endi ng under  a r eser vat i on of  r i ght s.  

I n t hi s way t he i nsur er  gi ves up none of  i t s  r i ght s shoul d i t  

ul t i mat el y be det er mi ned t hat  cover age does not  exi st  under  t he 

pol i cy. "   Newhouse v.  Ci t i zens Sec.  Mut .  I ns.  Co. ,  176 Wi s.  2d 

824,  839,  501 N. W. 2d 1 ( 1993) .   Thi s case i l l ust r at es pr eci sel y 

t he k i nd of  unf ai r ness t hat  r eser vat i on of  r i ght s l et t er s ar e 

i nt ended t o pr event .   The maj or i t y does away wi t h a per f ect l y 

c l ear  and ef f ect i ve r ul e t hat  was i nt ended t o pr ot ect  i nsur eds 

wi t hout  pr ovi di ng any good r eason t o do so.  

¶68 Thi s di sput e coul d have been avoi ded easi l y i f  

Communi t y I nsur ance Cor por at i on ( " CI C" )  had i ssued a r eser vat i on 

of  r i ght s l et t er  when i t  pr ovi ded a def ense t o i t s i nsur ed,  

Har t f or d Uni on Hi gh School  Di st r i ct  and Har t f or d Uni on Hi gh 

School  Boar d of  Educat i on ( col l ect i vel y " t he Di st r i ct " ) .   I f  CI C 

had done so,  t her e woul d be no quest i on t hat  CI C coul d l at er  

chal l enge cover age.   I nst ead,  CI C now deni es cover age t o t he 

Di st r i ct  despi t e cont r ol l i ng i t s def ense t hr oughout  l i t i gat i on 

on t he mer i t s t hat  r esul t ed i n an adver se j udgment ,  and onl y 

l at er  r ai s i ng cover age i ssues.    

¶69 The maj or i t y ’ s er r or  begi ns wi t h i t s pr esent at i on of  

t he i ssue as " whet her  an i nsur er ’ s f ai l ur e t o i ssue a 

r eser vat i on of  r i ght s l et t er  i s  suf f i c i ent  t o def eat ,  by wai ver  
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or  est oppel ,  a cover age cl ause i n an i nsur ance cont r act  t hat  

woul d ot her wi se j ust i f y t he i nsur er ' s deni al  of  cover age. "   

Maj or i t y op. ,  ¶1.   Thi s l eads t he maj or i t y t o er r oneousl y 

concl ude t hat  t hi s case i s cont r ol l ed by a " gener al  r ul e"  t hat  

wai ver  or  est oppel  appl i es onl y wher e t he i nsur er  seeks t o 

asser t  a f or f ei t ur e c l ause as a def ense t o cover age and not  i f  

t he c l ause at  i ssue i s a cover age cl ause.  

¶70 The i ssue shoul d be st at ed mor e pr eci sel y,  and mor e 

f ai t hf ul l y t o t he speci f i c  f act s pr esent ed,  as whet her  CI C has 

wai ved,  or  i s est opped f r om asser t i ng,  any cover age def ense 

because i t  cont r ol l ed t he Di st r i ct ’ s def ense t hr oughout  

l i t i gat i on r esul t i ng i n an adver se j udgment  agai nst  t he 

Di st r i ct ,  and onl y l at er  cont est ed cover age.   When t he i ssue i s 

exami ned i n t hi s way,  Wi sconsi n l aw cl ear l y pr ovi des t hat  CI C 

has wai ved,  or  i s est opped f r om asser t i ng,  a def ense t o cover age 

because i t  f ai l ed t o f ol l ow t he pr oper  pr ocedur e f or  cont est i ng 

cover age when pr ovi di ng a def ense t o i t s i nsur ed.   See,  e. g. ,  

Pouwel s v.  Cheese Maker s Mut .  Cas.  Co. ,  255 Wi s.  101,  37 

N. W. 2d 869 ( 1949) ;  Koehr i ng Co.  v.  Am.  Mut .  Li ab.  I ns.  Co. ,  564 

F.  Supp.  303 ( E. D.  Wi s.  1983) .  

¶71 The maj or i t y ’ s deci s i on l eaves t he Di st r i ct  wi t hout  a 

r emedy f or  t he pr ej udi ce i t  suf f er ed.   I t  conf l i c t s wi t h wel l -

est abl i shed case l aw t hat  hol ds an i nsur er  account abl e i f  i t  

f ai l s  t o gi ve pr oper  not i ce,  i n advance,  t hat  i t  i nt ends t o deny  

cover age.   I t  al so conf l i c t s wi t h t he " st r ong pol i cy of  

[ Wi sconsi n]  t hat  an i nsur er  shoul d not  be abl e t o pur por t  t o 

pr ovi de cover age and t hen escape l i abi l i t y  when a c l ai m i s made 
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f or  r ei mbur sement . "   Koehr i ng,  564 F.  Supp.  at  312.   Ther e i s no 

good r eason t o do away wi t h t hi s per f ect l y sound r ul e.   For  

t hose r easons,  I  r espect f ul l y di ssent .  

I  

¶72 On August  30,  2007,  Dawn Maxwel l  ( Maxwel l )  f i l ed sui t  

agai nst  t he Di st r i ct  based on an al l eged br each of  her  

empl oyment  cont r act .   The Di st r i ct  pr ovi ded i t s i nsur er ,  CI C,  

wi t h not i ce of  t he sui t  ar ound Sept ember  7,  2007.   CI C agr eed t o 

t ender  a def ense and pr ovi ded counsel  t o t he Di st r i ct  who was 

appr oved and r et ai ned by CI C.   CI C di d not  not i f y t he Di st r i ct  

t hat  i t  was cont est i ng cover age,  di d not  i ssue a r eser vat i on of  

r i ght s l et t er ,  and di d not  move t o bi f ur cat e t he t r i al  i n or der  

t o cont est  cover age bef or e def endi ng t he Di st r i ct ,  ei t her  i n a 

t r i al  on t he mer i t s or  on a mot i on f or  summar y j udgment .    

¶73 Counsel  f or  t he Di st r i ct  was pr ovi ded by CI C and 

ul t i mat el y l ost  t he case on summar y j udgment .   The ci r cui t  cour t  

gr ant ed Maxwel l ’ s  mot i on f or  par t i al  summar y j udgment  on June 

11,  2008,  concl udi ng t hat  t he Di st r i ct  br eached Maxwel l ’ s  

empl oyment  cont r act .   The ci r cui t  cour t  awar ded Maxwel l  

$103, 824. 22 i n compensat or y damages.  

¶74 Onl y af t er  t he c i r cui t  cour t  det er mi ned t hat  t he 

Di st r i ct  was l i abl e di d CI C cont est  cover age f or  t he f i r st  t i me,  

somet i me bet ween August  and Oct ober  2008.   As a r esul t ,  t he 

Di st r i ct  f i l ed a t hi r d- par t y compl ai nt  agai nst  CI C seeki ng a 

decl ar at or y j udgment  t hat  t her e was cover age under  t he 

Di st r i ct ’ s pol i cy,  and t hat  CI C had wai ved,  or  was est opped f r om 

asser t i ng,  any cover age def enses.   CI C conceded t hat  i t  di d not  
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i ssue a r eser vat i on of  r i ght s or  cont est  cover age pr i or  t o t he 

l i abi l i t y  f i ndi ng but  asser t ed t hat  wai ver  and est oppel  do not  

appl y t o cover age cl auses such as t he excl usi on t hat  CI C ar gues 

appl i es her e.   The ci r cui t  cour t  agr eed wi t h CI C and gr ant ed 

summar y j udgment  i n i t s f avor  on t he basi s t hat  wai ver  and 

est oppel  cannot  be empl oyed t o cr eat e cover age wher e none 

ot her wi se exi st s.  

¶75 The cour t  of  appeal s di sagr eed,  r ever sed and r emanded 

t o t he c i r cui t  cour t .   Maxwel l  v.  Har t f or d Uni on Hi gh Sch.  

Di st . ,  2010 WI  App 128,  329 Wi s.  2d 654,  791 N. W. 2d 195.   The 

cour t  of  appeal s di st i ngui shed Shannon v.  Shannon,  150 

Wi s.  2d 434,  442 N. W. 2d 25 ( 1989) ,  and Ut i ca Mut .  I ns.  Co.  v.  

Kl ei n & Son,  I nc. ,  157 Wi s.  2d 552,  460 N. W. 2d 763 ( Ct .  App.  

1990) ,  whi ch hel d,  i n t he cont ext  of  t hose cases,  t hat  wai ver  or  

est oppel  coul d be appl i ed onl y t o f or f ei t ur e and not  t o cover age 

cl auses.   Maxwel l ,  329 Wi s.  2d 654,  ¶¶18- 23.   I nst ead,  t he cour t  

of  appeal s concl uded t hat  Wi sconsi n case l aw,  t r eat i ses,  and 

case l aw f r om ot her  j ur i sdi ct i ons pr ovi de t hat  i n t hi s pr eci se 

s i t uat i on,  t he doct r i nes of  wai ver  or  est oppel  pr ecl ude CI C f r om 

asser t i ng a cover age def ense.   I d. ,  ¶¶24- 33 ( pr ovi di ng t hat  

" wher e a l i abi l i t y  i nsur er  assumes t he i nsur ed' s def ense wi t h 

knowl edge of  f act s i ndi cat i ng noncover age and wi t hout  decl ar i ng 

a r eser vat i on of  r i ght s or  obt ai ni ng a nonwai ver  

agr eement  .  .  .  al l  pol i cy def enses,  i ncl udi ng t hose of  

noncover age,  ar e wai ved"  ( quot i ng 14 Lee R.  Russ & Thomas F.  

Segal l a,  Couch on I nsur ance § 202: 54,  at  202- 127 ( 3d ed.  2005) ) ,  
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and r el y i ng on Pouwel s,  255 Wi s.  101,  Koehr i ng,  564 F.  Supp.  

303,  and case l aw f r om ot her  j ur i sdi ct i ons) . 1 

I I  

¶76 An i nsur er  has a dut y t o pr ovi de i t s i nsur ed wi t h a 

def ense i f  t he pol i cy pr ovi des ar guabl e cover age f or  t he c l ai ms 

asser t ed based on t he compl ai nt .   Est at e of  Sust ache v.  Am.  

Fami l y Mut .  I ns.  Co. ,  2008 WI  87,  ¶20,  311 Wi s.  2d 548,  751 

N. W. 2d 845.   But  an i nsur er  does not  wai ve i t s r i ght  t o l at er  

cont est  t he exi s t ence of  act ual  cover age by pr ov i di ng a def ense 

t o i t s i nsur ed.   Hi ckey v.  Wi s.  Mut .  I ns.  Co. ,  238 Wi s.  433,  

366,  300 N. W.  364 ( 1941) .   An i nsur er  has sever al  opt i ons t o 

compl y wi t h i t s dut y t o def end whi l e pr eser vi ng i t s r i ght  t o 

chal l enge cover age.  

Ther e ar e sever al  pr ocedur es i nsur er s can use t o r ai se 
t he cover age i ssue and t hus r et ai n t hei r  r i ght  t o 
chal l enge cover age.  The i nsur er  and t he i nsur ed coul d 
ent er  i nt o a nonwai ver  agr eement  i n whi ch t he i nsur er  
woul d agr ee t o def end,  and t he i nsur ed woul d 
acknowl edge t he r i ght  of  t he i nsur er  t o cont est  
cover age.  However ,  t he i nsur ed i s not  obl i gat ed t o 
s i gn such an agr eement .  Al t er nat i vel y,  t he i nsur er  
coul d r equest  a bi f ur cat ed t r i al  or  a decl ar at or y 
j udgment  so t hat  t he cover age i ssue woul d be addr essed 
separ at el y by a cour t .   I n addi t i on,  t he i nsur er  coul d 
gi ve t he i nsur ed not i ce of  i nt ent  t o r eser ve r i ght s.  
When a r eser vat i on of  r i ght s i s made,  t he i nsur ed can 
pur sue hi s own def ense not  subj ect  t o t he cont r ol  of  
t he i nsur er ,  but  t he i nsur er  st i l l  woul d be l i abl e f or  
l egal  f ees i ncur r ed.   

                                                 
1 See Nat i onwi de Mut .  I ns.  Co.  v .  Fi l os,  673 N. E. 2d 1099,  

1103- 04 ( I l l .  App.  Ct .  1996) ;  Emp' r s Li ab.  Assur ance Cor p. ,  Lt d.  
v.  Vel l a,  321 N. E. 2d 910,  914 ( Mass.  1975) ;  Royal  I ns.  Co.  v.  
Pr ocess Desi gn Assocs. ,  I nc. ,  582 N. E. 2d 1234,  1240 ( I l l .  App.  
Ct .  1991) ;  Mgmt .  Speci al i st s,  I nc.  v.  Nor t hf i el d I ns.  Co. ,  117 
P. 3d 32,  38 ( Col o.  Ct .  App.  2004) ;  Ut i ca Mut .  I ns.  Co.  v.  215 W.  
91st  St .  Cor p. ,  283 A. D. 2d 421,  422- 23 ( N. Y.  App.  Di v.  2001) .  
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Gr ube v.  Daun,  173 Wi s.  2d 30,  75,  496 N. W. 2d 106 ( Ct .  App.  

1992)  ( f oot not e omi t t ed) .      

¶77 Our  pr ecedent  makes cl ear  t hat  an i nsur er  pr ovi di ng a 

def ense t o i t s i nsur ed must  do somet hi ng t o r et ai n i t s r i ght  t o 

chal l enge cover age;  i t  must ,  i n some manner ,  not i f y t he i nsur ed 

of  i t s  i nt ent  t o chal l enge cover age.   I d.  at  75- 76 ( pr ovi di ng 

t he pr ocedur es avai l abl e t o i nsur er s t o " r ai se t he cover age 

i ssue and t hus r et ai n t hei r  r i ght  t o chal l enge cover age"  when 

pr ovi di ng an i ni t i al  def ense)  ( emphasi s added) ;  see al so 

Pouwel s,  255 Wi s.  at  106- 07;  Koehr i ng,  564 F.  Supp.  at  312- 13;  

Wi sconsi n Tr ansp.  Co.  v.  Gr eat  Lakes Cas.  Co. ,  241 Wi s.  523,  

531,  6 N. W. 2d 708 ( 1942) .  

 ¶78 The maj or i t y wr ongl y concl udes t hat  t he onl y penal t y 

f or  an i nsur er ' s f ai l ur e t o f ol l ow t hese pr ocedur es i s t hat  i t  

wai ves any f or f ei t ur e c l auses.   Accor di ng t o t he maj or i t y,  

wai ver  or  est oppel  cannot  be appl i ed t o cover age cl auses.   Thi s 

cour t ,  i n Shannon,  150 Wi s.  2d at  453- 54,  has descr i bed a 

cover age cl ause as one " of  ei t her  an i ncl usi onar y or  

excl usi onar y nat ur e goi ng t o t he scope of  t he cover age assumed, "  

and a f or f ei t ur e c l ause as one " f ur ni shi ng a gr ound f or  t he 

f or f ei t ur e of  cover age or  def easance of  l i abi l i t y . "   Ther e i s no 

quest i on t hat  t he excl usi on r el i ed upon by CI C her e t o di sput e 

cover age i s a cover age cl ause.  

 ¶79 Despi t e t he maj or i t y ' s at t empt  t o gr af t  t he 

f or f ei t ur e/ cover age cl ause di st i nct i on i nt o ever y i nsur ance case 

al l egi ng wai ver  or  est oppel ,  exampl es abound i n whi ch an i nsur er  

has been pr ecl uded f r om asser t i ng any cover age def ense,  whet her  
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based on a cover age or  f or f ei t ur e c l ause,  t hr ough wai ver  or  

est oppel .   See,  e. g. ,  Pr of ' l  Of f i ce Bl dgs. ,  I nc.  v.  Royal  I ndem.  

Co. ,  145 Wi s.  2d 573,  586,  427 N. W. 2d 427 ( Ct .  App.  1988)  ( " We 

concl ude,  t her ef or e,  t hat  Royal ,  havi ng br eached i t s dut y t o 

def end t he Mi ssi ssi ppi  act i on,  may not  now chal l enge or  

ot her wi se l i t i gat e t he cover age i ssues. " ) ;  Gr ube,  173 Wi s.  2d at  

76 ( " We concl ude t hat  Secur a,  by not  cont est i ng cover age i n 

cour t  and by br eachi ng i t s dut y t o def end Acht er ,  i s  est opped 

f r om r ai s i ng any chal l enges t o cover age and must  i ndemni f y 

Acht er  up t o t he l i mi t s of  hi s pol i cy. " ) ;  Benj ami n v.  Dohm,  189 

Wi s.  2d 352,  365,  525 N. W. 2d 371 ( Ct .  App.  1994)  ( r ecogni z i ng 

t hat  " [ a] n i nsur er  wi l l  l ose i t s r i ght  t o cont est  cover age and 

t o cont r ol  t he def ense when i t  i mpr oper l y r ef uses t o def end t he 

i nsur ed, "  but  concl udi ng t hat  t he i nsur er  di d not  br each i t s 

dut y t o def end) ;  Radke v.  Fi r eman' s Fund I ns.  Co. ,  217 

Wi s.  2d 39,  48,  577 N. W. 2d 366 ( Ct .  App.  1998)  ( " Wi sconsi n l aw 

i s c l ear .  When an i nsur er  wr ongf ul l y r ef uses t o def end on t he 

gr ounds t hat  a c l ai m agai nst  i t s  i nsur ed i s not  wi t hi n t he 

cover age of  t he pol i cy,  t he i nsur er  cannot  l at er  cont est  

cover age,  but  i s l i abl e t o t he i nsur ed. " ) ;  Wi sconsi n Tr ansp.  

Co. ,  241 Wi s.  at  531 ( " Under  t he t er ms of  t he pol i cy i n quest i on 

t he def endant  was obl i gat ed t o def end t he act i on.  I f  i t  desi r ed 

t o negat i ve any wai ver  of  i t s  r i ght s by so def endi ng al l  t hat  

was necessar y f or  i t  t o do was t o not i f y t he def endant  i n t hat  

act i on and t he pl ai nt i f f  i n t hi s act i on t hat  by so doi ng i t  was 

not  wai v i ng any of  i t s  r i ght s or  def enses wi t h r espect  t o 

cover age or  l i abi l i t y . " ) .   The maj or i t y r ecogni zes t hat  t hese 
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cases depar t  f r om i t s " gener al  r ul e. "   The maj or i t y di smi sses 

t hi s di spar i t y by concl udi ng t hat  wai ver  or  est oppel  was appl i ed 

i n t hese cases onl y because i t  di d not  oper at e t o expand 

cover age,  but  i nst ead pr ovi ded damages t o t he i nsur ed f l owi ng 

f r om t he br each.    

 ¶80 Si mi l ar  t o cases i nvol v i ng an i nsur er ' s br each of  one 

of  i t s  cont r act ual  dut i es ar e ot her  cases i nvol v i ng conduct  by 

an i nsur er  t hat  pr ej udi ces an i nsur ed dur i ng l i t i gat i on.   

Wi sconsi n l aw pr ovi des t hat  an i nsur er  may have wai ved,  or  wi l l  

be est opped f r om asser t i ng,  any cover age def ense based on 

cer t ai n conduct ,  such as CI C' s conduct  i n t hi s case:  pr ovi di ng a 

def ense t o t he Di st r i ct  wi t hout  i ssui ng a r eser vat i on of  r i ght s 

or  ot her wi se cont est i ng cover age and cont r ol l i ng t he def ense 

t hr oughout  l i t i gat i on r esul t i ng i n an adver se j udgment  agai nst  

t he Di st r i ct .   Pouwel s,  255 Wi s.  101;  Koehr i ng,  564 F.  Supp.  

303;  Ar nol d P.  Ander son,  Wi sconsi n I nsur ance Law § 7. 91,  at  83 

( 6t h ed.  2011) .   As i n dut y t o def end cases,  an i nsur er  can be 

hel d l i abl e t o cover  damages f or  whi ch i t  woul d have ot her wi se 

had a val i d def ense based on t he i nsur er ' s own act i ons dur i ng 

l i t i gat i on t hat  have pr ej udi ced t he i nsur ed.   Pouwel s and 

Koehr i ng,  cases t hat  addr essed t hi s pr eci se s i t uat i on,  compel  

t he concl usi on t hat  CI C' s own conduct  i n pr ovi di ng a def ense t o 

t he Di st r i ct  wi t hout  pr oper l y cont est i ng cover age r esul t s i n 

wai ver  or  est oppel  of  i t s  cover age def enses.  

 ¶81 I n Pouwel s,  t he i nsur er ,  Cheese Maker s Mut ual  Casual t y 

Company ( Cheese Maker s) ,  def ended i t sel f  and al so pr ovi ded a 

def ense f or  i t s i nsur ed,  Al  Gi nsber g ( Gi nsber g) ,  i n a l i abi l i t y  
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act i on ar i s i ng f r om an aut omobi l e acci dent .   255 Wi s.  at  102- 03.   

Cheese Maker s was di smi ssed f r om t he l i abi l i t y  act i on,  but  i t  

cont i nued t o pr ovi de a def ense t o Gi nsber g,  ul t i mat el y r esul t i ng 

i n a j udgment  agai nst  Gi nsber g.   I d.   Gi nsber g sued Cheese 

Maker s f or  cover age,  asser t i ng t hat  ei t her  t he i nsur ance 

cont r act  had t o be r ef or med t o pr ovi de cover age or  t hat  cover age 

shoul d be af f or ded because Cheese Maker s wai ved i t s r i ght  t o 

asser t  a cover age def ense by pr ovi di ng a def ense wi t hout  

pr oper l y r ai s i ng cover age i ssues.   I d.  at  103- 06.   I n r egar d t o 

wai ver  of  i t s  cover age def enses,  t hi s cour t  expl ai ned,  " Ther e 

had been no deni al  of  l i abi l i t y ,  no not i ce of  r eser vat i on of  

r i ght s,  and no at t empt  of  any k i nd had been made by t he company 

t o r eser ve any of  i t s  r i ght s under  t he pol i cy.   The i nsur ance 

company by i t s conduct  wai ved i t s r i ght  t o asser t  t he pol i cy 

def ense of  non- cover age. "   I d.  at  107 ( emphasi s added) .   Pouwel s 

i s di r ect l y on poi nt  and cont r ol s i n t hi s s i t uat i on,  as t he 

Uni t ed St at es Di st r i ct  Cour t  f or  t he East er n Di st r i ct  of  

Wi sconsi n r ecogni zed i n Koehr i ng,  564 F.  Supp.  303.  

 ¶82 Many year s of  l i t i gat i on pr eceded t he cour t ' s  deci s i on 

i n Koehr i ng.   Suf f i ce i t  t o say t hat  Amer i can Mut ual  Li abi l i t y  

I nsur ance Company ( Amer i can Mut ual )  i ssued an i nsur ance pol i cy 

t o Koehr i ng Company ( Koehr i ng) ,  and when Koehr i ng was sued,  

Amer i can Mut ual  pr ovi ded a def ense under  a r eser vat i on of  r i ght s 

but  l at er  wi t hdr ew i t s r eser vat i on of  r i ght s and st at ed t hat  

t her e was cover age.   I d.  at  308- 09.   Koehr i ng was f ound l i abl e 

f or  act ual  and puni t i ve damages.   I d.  at  310.   Onl y af t er  

j udgment  di d Amer i can Mut ual  asser t  t hat  i t  woul d not  cover  



No.   2009AP2176. npc 

 

10 
 

puni t i ve damages.   I d.   Koehr i ng sought  a decl ar at or y j udgment  

t hat  Amer i can Mut ual  must  pr ovi de f ul l  cover age f or  t he j udgment  

agai nst  Koehr i ng.   I d.  at  311.    

 ¶83 The Koehr i ng cour t  concl uded t hat  Amer i can Mut ual  had 

wai ved or  was est opped f r om asser t i ng any cover age def enses 

af t er  pr ovi di ng Koehr i ng wi t h a def ense t hr oughout  l i t i gat i on 

r esul t i ng i n an adver se j udgment  agai nst  i t ,  wi t hout  mai nt ai ni ng 

a r eser vat i on of  r i ght s.   I d.  at  312- 13.   The di st r i ct  cour t  

r el i ed on Pouwel s,  255 Wi s.  101,  concl udi ng:  

Under  some ci r cumst ances an i nsur ance company may 
change i t s mi nd and i ssue a di scl ai mer  af t er  i t  
i ni t i al l y  acknowl edges cover age.  But  i t  may not  do so 
af t er  i t  has exer ci sed domi ni on over  t he case at  an 
i mpor t ant  poi nt .  .  .  .  

 .  .  .    

Some cases t al k i n t er ms of  est oppel  i nst ead of  wai ver  
or  f ai l ur e t o di scl ai m,  but  al l  r each t he same 
concl usi on:  an i nsur er  cannot  change i t s mi nd af t er  
havi ng t r i ed and l ost  a case whi ch i t  t r i ed under  an 
assur ance of  cover age.  Ther e i s consi der abl e aut hor i t y 
t o t he ef f ect  t hat  a l i abi l i t y  i nsur er ,  by assumi ng 
t he def ense of  an act i on agai nst  an i nsur ed,  i s 
t her eaf t er  est opped t o c l ai m t hat  t he l oss r esul t i ng 
t o t he i nsur ed f r om an adver se j udgment  i s not  wi t hi n 
t he cover age of  t he pol i cy.  See Appl eman' s I nsur ance 
Law and Pr act i ce,  § 4692.  Thi s i s based on t he pr emi se 
t hat  assumpt i on of  t he i nsur ed' s def ense or  
unr easonabl e del ay i n asser t i ng a def ense t o cover age 
cl ear l y pr ej udi ces t he i nsur ed.  

I d.  at  313 ( emphasi s added) .  

¶84 Ar nol d P.  Ander son r el i ed on bot h of  t he above cases 

i n hi s t r eat i se di scussi ng wai ver  or  est oppel  of  cover age 

def enses as a r esul t  of  an i nsur er ’ s f ai l ur e t o i ssue a 

r eser vat i on of  r i ght s l et t er .   Ander son expl ai ned t he r ul e t hus:  
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Whi l e an i nsur ance company may have a val i d basi s f or  
r ef usi ng t o def end,  i f  i t  empl oys an at t or ney t o 
r epr esent  t he i nsur ed wi t h no deni al  of  l i abi l i t y  or  
no at t empt  t o r eser ve i t s r i ght s under  t he pol i cy,  t he 
i nsur ance company may be deemed by i t s conduct  t o have 
wai ved i t s r i ght  t o r ai se t he pol i cy def ense of  
noncover age.  

Ander son,  Wi sconsi n I nsur ance Law § 7. 91,  at  83.  

¶85 These aut hor i t i es addr ess t he pr eci se s i t uat i on 

pr esent ed her e and pr ovi de t he r emedy t o whi ch t he Di st r i ct  i s  

ent i t l ed i n t hi s case:  CI C cannot  deny cover age under  t hese 

ci r cumst ances.   The maj or i t y t r i es t o mi ni mi ze t he si gni f i cance 

of  Pouwel s and Koehr i ng on t he basi s t hat ,  accor di ng t o t he 

maj or i t y,  wai ver  and est oppel  coul d never  be used t o cr eat e or  

expand cover age wher e none exi st s.   At  t he hear t  of  t he 

maj or i t y ' s er r oneous i nt er pr et at i on of  t he l aw i s a 

mi sunder st andi ng of  how wai ver  and est oppel  oper at e i n i nsur ance 

cases.    

¶86 The maj or i t y concl udes t hat  wai ver  and est oppel  may 

never  appl y t o cover age cl auses,  because doi ng so woul d 

i mper mi ssi bl y expand cover age.   To t he cont r ar y,  our  pr ecedent  

pr ovi des t hat  f or  cer t ai n conduct ,  appl y i ng wai ver  or  est oppel  

does not  expand cover age,  but  r at her  pr ovi des a j ust  r emedy f or  

an i nsur er ' s pr ej udi c i al  act i ons.   Pouwel s,  Koehr i ng,  and t he 

t r eat i ses c i t ed expl ai n t hat  an i nsur er ' s conduct —br eachi ng i t s  

dut y t o def end or  dut y of  good f ai t h or  pr ej udi c i ng t he i nsur ed 

i n l i t i gat i on as CI C di d i n t hi s case—may make i t  l i abl e f or  an 

i nsur ed' s l osses,  no mat t er  what  cover age def enses t he i nsur er  

may have.   The maj or i t y ' s concl usi on t hat  t he " gener al  r ul e"  

pr ecl udes appl y i ng wai ver  or  est oppel  t o cover age cl auses r el i es 
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on case l aw i nvol v i ng conduct  t hat  i s  di st i nct  f r om t he pr eci se 

conduct  at  i ssue her e.  

¶87 The maj or i t y di st i ngui shes Pouwel s and Koehr i ng 

pr i mar i l y because t hey do not  conf or m t o what  t he maj or i t y 

asser t s i s t he " gener al  r ul e"  pr ovi ded i n McCoy v.  Nor t hwest er n 

Mut ual  Rel i ef  Associ at i on,  92 Wi s.  577,  66 N. W.  697 ( 1896) ,  

Ahnapee & West er n Rai l way Company v.  Chal l oner ,  34 Wi s.  2d 134,  

148 N. W. 2d 646 ( 1967) ,  and Shannon,  150 Wi s.  2d 434,  t hat  wai ver  

or  est oppel  appl y onl y t o f or f ei t ur e and not  cover age cl auses.   

However ,  none of  t hese cases addr ess t he pr eci se s i t uat i on 

pr esent ed i n t hi s case.  

¶88 The doct r i nes of  wai ver  and est oppel  wer e addr essed i n 

McCoy r egar di ng whet her ,  despi t e a sui c i de excl usi on,  t he 

i nsur ed,  Wi l l i am McCoy ( McCoy) ,  was cover ed f or  hi s deat h by 

sui c i de based on t he r epr esent at i ons of  t he i nsur er ,  

Nor t hwest er n Mut ual  Rel i ef  Associ at i on ( Nor t hwest er n Mut ual ) .   

92 Wi s.  at  578- 80.   Speci f i cal l y,  McCoy' s benef i c i ar y asser t ed 

t hat  Nor t hwest er n Mut ual  shoul d be est opped f r om denyi ng 

cover age because i t  r epr esent ed t o McCoy,  pr i or  t o hi s deat h,  

t hat  deat h by sui c i de was cover ed by t he pol i cy.   I d.   Thi s 

cour t  concl uded t hat  nei t her  wai ver  nor  est oppel  was appl i cabl e 

t o t he sui c i de excl usi on i n t hi s cont ext .   The cour t  

di st i ngui shed bet ween f or f ei t ur e c l auses t hat  can be wai ved and 

cover age cl auses t hat  cannot  be wai ved.   I d.  at  584- 85.    

¶89 I n Ahnapee,  t he i nsur ed,  Ahnapee & West er n Rai l way 

Company ( Ahnapee) ,  sought  r ef or mat i on of  t he i nsur ance cont r act  

based on mut ual  mi st ake r egar di ng t he pol i cy l i mi t s.   34 
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Wi s.  2d at  137.   Ahnapee al so ar gued t hat ,  even i f  t he cont r act  

wer e not  r ef or med,  t he i nsur er ,  Empl oyer s Mut ual  Li abi l i t y  

I nsur ance Company ( Empl oyer s) ,  shoul d be est opped f r om denyi ng 

cover age because an agent  of  Empl oyer s r epr esent ed t o Ahnapee 

t hat  Empl oyer s cover ed t he same r i sks as anot her  i nsur ance 

pol i cy hel d by Ahnapee,  whi ch di d pr ovi de cover age.   I d.  at  136-

39.   Thi s cour t  hel d t hat  wai ver  or  est oppel  coul d not  be used 

t o expand t he cover age cl ause beyond t hat  pr ovi ded i n t he pol i cy 

s i mpl y based on Empl oyer s '  r epr esent at i ons t o Ahnapee.    I d.  at  

140- 44.    

¶90 Unl i ke t hi s case,  McCoy and Ahnapee addr essed t he 

appl i cabi l i t y  of  wai ver  or  est oppel  based on an i nsur er ' s 

r epr esent at i ons t o i t s i nsur ed bef or e t he l i t i gat i on,  or  even 

bef or e t he i nci dent  gi v i ng r i se t o t he l i t i gat i on.   Her e,  wai ver  

or  est oppel  i s  i nvoked based on CI C' s conduct  dur i ng l i t i gat i on 

t o cont r ol  t he Di st r i ct ' s  def ense t hr oughout  l i t i gat i on wi t hout  

i ssui ng a r eser vat i on of  r i ght s,  and r esul t i ng i n an adver se 

j udgment .   As di scussed i n Pouwel s and Koehr i ng,  appl y i ng wai ver  

or  est oppel  t o any cover age def enses l at er  asser t ed by t he 

i nsur er  i s war r ant ed based on such conduct .  

¶91 The Shannon Cour t  addr essed sever al  i ssues,  and 

r el evant  her e i s t he ar gument  by t he i nsur eds,  t he Shannons,  

t hat  t hei r  i nsur er ,  Uni t ed St at es Aut omobi l e Associ at i on ( USAA) ,  

wai ved t he f ami l y member  excl usi on by f ai l i ng t o r ef er  t o t hat  

excl usi on ( 1)  i n i t s answer ,  and ( 2)  i n t he nonspeci f i c  

r eser vat i on of  r i ght s l et t er  t hat  i t  sent  t o t he Shannons.   150 

Wi s.  2d at  437,  450.   The under l y i ng negl i gence act i on was 
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br ought  agai nst  t he Shannons and t hei r  i nsur er ,  USAA,  on behal f  

of  t he Shannons'  daught er  f or  i nj ur i es t hat  she suf f er ed when 

she near l y dr owned i n a l ake.   I d.  at  438- 39.   USAA pr ovi ded 

counsel  f or  i t sel f  and t he Shannons,  i ssued a r eser vat i on of  

r i ght s l et t er ,  and moved f or  a bi f ur cat ed t r i al ,  i n or der  t o 

r esol ve t he cover age i ssues bef or e any t r i al  on l i abi l i t y .   I d.  

at  439,  450.   Under  t hese f act s,  t hi s cour t  concl uded t hat  

Ahnapee and McCoy cont r ol l ed and pr ohi bi t ed t he use of  wai ver  t o 

def eat  t he i nsur er ' s def ense based on t he f ami l y member  

excl usi on.   The Shannon cour t ' s  di scussi on of  wai ver  and 

est oppel  i s  not  par t i cul ar l y hel pf ul  her e because Shannon i s  

di st i nct  f r om t hi s case i n t wo key r espect s:  ( 1)  USAA di d i ssue 

a r eser vat i on of  r i ght s l et t er  t o t he Shannons,  and ( 2)  t her e 

had not  been any l i abi l i t y  det er mi nat i on or  adver se j udgment  

agai nst  t he Shannons pr i or  t o t he cover age di sput e and 

det er mi nat i on.         

¶92 I t  i s  consi st ent  wi t h our  case l aw and al so consi st ent  

wi t h sound publ i c pol i cy t o appl y wai ver  or  est oppel  wher e an 

i nsur er  cont r ol l ed t he i nsur ed' s def ense t hr oughout  l i t i gat i on 

wi t hout  i ssui ng a r eser vat i on of  r i ght s,  and r esul t i ng i n an 

adver se j udgment .   As expl ai ned i n Koehr i ng:  

[ I ] t  i s  a st r ong pol i cy of  [ Wi sconsi n]  t hat  an i nsur er  
shoul d not  be abl e t o pur por t  t o pr ovi de cover age and 
t hen escape l i abi l i t y  when a c l ai m i s made f or  
r ei mbur sement .  A f or t i or i ,  an i nsur er  shoul d not  be 
al l owed t o escape l i abi l i t y  wher e i t  at t empt s t o t i e 
t he hands of  i t s  i nsur ed,  c l ai mi ng t o have t he 
excl usi ve r i ght  t o cont r ol  an i nsur ed' s def ense under  
t he pr et ense t hat  t he pol i cy pr ovi des cover age of  al l  
c l ai ms,  and t hen when t he cause i s det er mi ned agai nst  
i t ,  i nsi st  t hat  upon cl oser  r eadi ng or  upon some 
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publ i c pol i cy gr ound t he i nsur ed ought  t o be l i abl e 
f or  at  l east  par t  of  t he damages awar ded.  

564 F.  Supp.  at  312 ( emphasi s added) .  

 ¶93 I n t hi s s i t uat i on,  pr ej udi ce t o t he i nsur ed may be 

pr esumed f or  a number  of  r easons.   " Pr ej udi ce i s pr esumed 

because t he i nsur er  has t aken away f r om t he i nsur ed i nnumer abl e 

r i ght s associ at ed wi t h t he cont r ol  of  t he def ense,  i ncl udi ng t he 

choi ce of  t r i al  by j udge or  j ur y;  t he abi l i t y  t o negot i at e a 

set t l ement ;  and t he abi l i t y  t o deci de when and i f  cer t ai n 

def enses or  c l ai ms wi l l  be asser t ed. "   I d.  at  313.   

Addi t i onal l y,  i t  i s  di f f i cul t  t o l at er  quant i f y al l  of  t he ways 

i n whi ch an i nsur er ' s cont r ol  of  t he i nsur ed' s def ense mi ght  

have pr ej udi ced t he i nsur ed.   The Di st r i ct  conduct ed i t s def ense 

t hr ough t he at t or ney pr ovi ded by CI C wi t h t he under st andi ng t hat  

CI C woul d not  l at er  di sput e cover age.   I t  i s  di f f i cul t  t o say 

what  avenues t he Di st r i ct  woul d have t aken had i t  known t hat  CI C 

pl anned t o di sput e cover age af t er  t he l i abi l i t y  t r i al .   For  t hi s 

r eason,  as wel l  as t he myr i ad r i ght s af f ect ed when an i nsur er  

cont r ol s an i nsur ed' s def ense,  i t  shoul d be pr esumed t hat  t he 

Di st r i ct  was pr ej udi ced by CI C' s cont r ol  of  i t s  def ense,  wi t hout  

a r eser vat i on of  r i ght s,  t hr oughout  l i t i gat i on t hat  r esul t ed i n 

an adver se j udgment .   

 ¶94 For  t he r easons set  f or t h her ei n,  I  r espect f ul l y 

di ssent .   

¶95 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s di ssent .     
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