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REVI EW of a decision of the Court of Appeals. Reversed.
11 DAVID T. PROSSER, J. This is a review of a published

deci sion of the court of appeals, Maxwell v. Hartford Union High

School District, 2010 W App 128, 329 Ws. 2d 654,

791 N.W2d 195, which reversed a judgnment of the circuit court
for Washi ngton County, Janmes K. Miehl bauer, Judge. The circuit
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court grant ed summary  j udgnent to Communi ty | nsur ance
Corporation (CIC) on a claim by the Hartford Union H gh Schoo

Board of Education and the Hartford Union H gh School D strict
(collectively "the D strict") that insurance coverage had been
created by virtue of the insurer's failure to 1issue a
reservation of rights letter during its unsuccessful defense of
the District in a contract |awsuit. The court of appeals
reversed, holding that "CIC is estopped from denying coverage
because the District relied on CICs defense to its detrinent
and was prejudiced thereby." 1d., 933. The issue presented for
review is whether an insurer's failure to issue a reservation of
rights letter is sufficient to defeat, by waiver or estoppel, a
coverage clause in an insurance contract that would otherw se
justify the insurer's denial of coverage.

12 We conclude that the failure to issue a reservation of
rights letter cannot be used to defeat, by waiver or estoppel, a
coverage clause—as distinguished from grounds for forfeiture—n
an insurance contract. W strongly urge insurers to comrunicate
with their insureds about their potential coverage defenses, but
we do not see the failure to issue a reservation of rights
letter as grounds to require an insurer to provide insurance
coverage that does not otherwse exist in the insurance
contract. Consequently, we reverse the decision of the court of
appeal s.

| . FACTUAL BACKGROUND

13 Dawn Maxwel |l (Maxwell) began her enploynment with the

District in 2000, always serving in admnistrative capacities

2
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She entered into a new enploynent contract with the District in
2006. It covered the tinme period fromJuly 1, 2006, to June 30,
2008. In January 2007, however, Maxwell was infornmed that her
position would be elimnated at the end of the 2006-2007 schoo
year. After a series of back and forth negotiations and events,
including an interim settlenment agreenent, Maxwell was told that
her enpl oynent would end on August 31, 2007.

14 On August 30, 2007, Maxwell filed a conplaint against

the District. CIC, the District's insurer, was not naned as a
party to this suit. Maxwel | conpl ai ned about the District's
conduct in termnating her enploynent. She sought injunctive

relief for immediate reinstatenent of her position, nonetary
damages, and declaratory relief interpreting the contract. Her
suit was based upon several alleged acts of m sconduct by the
District including breach of contract, breach of an interim
agreenent, violation of her due process rights wunder the
W sconsin Constitution, and violation of Ws. Stat. § 118.24.1

15 Hartford Union H gh School had a $10,000,000 Public
Entity Liability Insurance Policy from Comunity |nsurance
Corporation that was in effect from Cctober 1, 2006 to Cctober

1, 2007. The policy included the follow ng | anguage:

Various provisions in this policy restrict
cover age. Read the entire policy carefully to
determine rights, duties and what is and is not
cover ed.

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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SECTI ON | | -PEFENSE AND SETTLEMENT

W have the right and duty to defend any "suit"
against the insured seeking nonetary danmages on
account of "bodily injury", " per sonal injury",
"property damage" or "errors and om ssions" or any
conbi nati on t hereof

"Def ense costs" are payable in addition to the policy
limt after any applicable deductible has been
exhaust ed.

SECTI ON V—EXCLUSI ONS

This policy does not apply to:

D. Any liability for:

1. Any anount actually or allegedly due under
the terms of any paynent or performance contract or
agreenent, or

2. for that part of any award or settlenent
which is, or reasonably could be deenmed to Dbe,
conpensation for loss of salary or fringe benefits of
your enpl oyee(s).

16 Attorney Janes W Mhr was general counsel to the
District. On Septenber 4, 2007, he entered an appearance in the
Maxwel | case on behalf of the District in Wshington County
Crcuit Court. On Septenber 5 he represented the District in
opposing Maxwell's effort to obtain a tenporary restraining
order (TRO.

17 On Septenber 7 Attorney Mhr forwarded the Summons and
Complaint in the Maxwell mtter to Brian Knee of Aegis
Corporation (Aegis), the general adm ni strator for Cl C

Attorney Mhr acknow edged that Brian Knee had already spoken
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with Jeronme Dudzik, the Drector of Business Services for the
District. Mohr also said that he had "been in relatively
constant contact wth Attorney Al an Levy" and was seeking
confirmation that "the defense has been assigned to Attorney
Alan Levy so that | [Attorney Mhr] can begin working directly
with him"

18 The next day, Brian Knee sent a letter via enmail to
Attorney Levy to update Levy on the status of the litigation.
He noted that Attorney Mhr had begun work on a response to the
Conpl ai nt and had already appeared at the hearing on Maxwell's
request for a TRO

19 In early Septenber, CIC assigned Attorney Levy to
represent the District in the Muxwell case. Attorney Levy
entered a formal appearance on Septenber 21, but had been
present in an wunofficial capacity at the TRO hearing on
Sept enber 5. Attorney Levy remained an attorney of record for
the District until August 2009. During this tinme, Attorney Levy
did not represent CIC, and neither CIC nor Aegis (on CICs
behal f) sent a reservation of rights letter to the District or
At t orney Mbhr.

110 Attorney Levy signed papers submtted on behalf of the
District throughout the Ilitigation. Attorney Mhr renained an
attorney of record until July 1, 2008, and participated in the
case to sone extent during this period after Attorney Levy was
assi gned. For instance, he appeared wth Levy at a notion
hearing as a result of his personal know edge of the events
|l eading up to the termnation of Maxwell's enpl oynent, and Brian

5
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Knee alleged in an affidavit that Attorney Mhr had "received
drafts of every brief" before that brief was filed wth the
circuit court.

11 On June 11, 2008, after receiving nunerous filings,
the circuit court granted partial summary judgnent to Maxwell on
her claim for breach of contract. It awarded conpensatory
damages of $103,824.22 at a hearing Septenber 8.

12 As noted, Attorney Mohr withdrew fromthe suit on July
1, 2008, after summary judgnent had been granted but before
damages had been awarded. On July 24 he emailed Attorney Levy,
M chael Krener (the superintendent of the District), and Brian
Knee "to make one point perfectly clear": that because C C had
furnished a defense to the District wthout issuing a
reservation of rights letter, CIC could not deny coverage for
any conpensatory danmages that m ght be awarded. To support his

position, Mbhr cited Pouwels v. Cheese Mkers Mitual Casualty

Co., 255 Ws. 101, 37 N W2d 869 (1949), and Koehring Co. .

Anerican Miutual Liability Insurance Co., 564 F. Supp. 303 (E D

Ws. 1983). Mhr notified CIC that CIC could proceed however it
wished "as long as the claim is fully covered,” and he
threatened a claim for bad faith to secure coverage. Mohr al so
requested a response from Bri an Knee.

13 On August 18, 2008, Knee, litigation manager for CC
via Aegis, sent a response by email—+nformng Mhr that C C was
not liable for any judgnment for damages due under WMaxwell's
performance contract or any settlenent for |ost wages or | ost

benefits. Knee cited Shannon v. Shannon, 150 Ws. 2d 434, 442

6
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N.W2d 25 (1989), and Ahnapee & Wstern Railway Co. .

Chal | oner, 34 Ws. 2d 134, 148 N.W2d 646 (1967). Knee notified
Mohr that CIC would continue to defend the District, through
appeal, but it was not |iable for danages excluded from coverage
in the policy.

14 On COctober 30, 2008, after conpensatory danmages had
been awarded by the court, Mhr filed a notion for |leave to file
a third-party conplaint against C C because CIC had denied
coverage for the nonetary damages in the lawsuit. That
conplaint was filed in January 2009.

15 On April 21, 2009, Jerone Dudzik sent Brian Knee a
letter expressing discontent with Attorney Levy and alleging
Levy had a conflict of interest because he was paid by and
reported to CI C

16 Brian Knee responded to Dudzik on April 29, 2009,
di sputing that there was a conflict of interest on the part of
Levy, but offering to provide the attorney that the D strict
requested as long as the attorney reported to CIC and was paid
directly by CC

1. PROCEDURAL HI STORY

117 On January 20, 2009, the District filed a Third-Party
Conpl ai nt against CIC alleging eight "causes of action" seeking
declaratory relief that the policy provided coverage and that
CIC could "assert no coverage defenses, nor policy |imt
defenses.” Additionally, the D strict sought attorney fees and

costs as well as punitive damages.



No. 2009AP2176

118 On March 19, 2009, CIC noved to dismss the conplaint
pursuant to Ws. Stat. 8§ 802.06(2)(a)6., for failure to state a
cl ai m upon which relief can be granted. The notion to dismss
relied on the policy's coverage exclusion and on Wsconsin |aw
stating that insurance coverage cannot be created or expanded by
wai ver or estoppel.

119 Attorney Mhr responded by filing a notion for summary
judgnent "that the policy of insurance issued by Third-Party
Def endant [CC to Third-Party Plaintiffs [the District]
provides <coverage to Third-Party Plaintiffs for the clains
asserted against them by Dawn Maxwell. The grounds for sunmary

j udgnent were that:

1. The Third-Party Defendant issued a policy of
insurance to the Third-Party Plaintiffs which was in
effect when this |awsuit arose.

2. Third-Party Plaintiffs tendered the defense of
this lawsuit to Third-Party Defendant which accepted
it in Septenmber, 2007 wthout any reservation of
ri ghts what soever.

3. Third-Party Def endant has never i ssued a
reservation of rights letter to Third-Party Plaintiffs
nor ever advised Third-Party Plaintiffs that there
were coverage issues under their policy of insurance
until after Third-Party Plaintiffs lost a Mtion for
Summary Judgnent establishing Third-Party Plaintiffs’
liability to the Plaintiff.

4. Such delayed notice of a coverage denial has
prejudiced the Third-Party Plaintiffs—both actually
and as a matter of |aw

120 The District also submtted a brief responding to
CICs notion to dismss the third-party conplaint and in support

of their summary judgnent notion. The District relied heavily
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on Pouwels and Koehring, as well as cases from other
jurisdictions, for the proposition that estoppel can be applied
to an insurer's failure to issue a reservation of rights letter
and that prejudice nust be presuned in these cases.

121 After several other filings by the parties, the
circuit court issued a decision on July 15, 2009, on both the
nmotion to dismss and the notion for summary judgnent. The
court determined that the conplaint alleged actual coverage for
the clains asserted and thus under some circunstances a claim
coul d proceed. Therefore, the court denied CICs notion to
di sm ss.

22 However, the circuit court also denied the District's
nmotion for summary judgnent. After discussing the |anguage of
the policy exclusions as well as the string of cases cited by
each side, the court followed Shannon and held that there was no
coverage for the salary and benefit <clainms and that CIC s
conduct could not and did not create coverage for that aspect of
the claim The court stated that "Hartford did not pay for
coverage of enployee salary or fringe benefits clainms, and under
existing Wsconsin law, [CIC s] conduct cannot be determined to
create such coverage." It granted sunmmary judgnent to CIC on
t hat basis.

23 As noted, the court of appeals reversed the circuit
court. After acknow edging the general rule that "coverage
under an insurance policy cannot be created either by waiver or
estoppel ," Maxwell, 329 Ws. 2d 654, 917, the court of appeals

di sti ngui shed Shannon, and Utica Miutual Insurance Co. v. Klein &

9
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Son, Inc., 157 Ws. 2d 552, 460 N.wW2d 763 (C. App. 1990), to
find an exception to the general rule when "the insurer agree[s]
to defend the insured without a reservation of rights, retain[s]
counsel, and actively defend[s] the insured through to a fina
judgnent detrinental to the insured, only then to decline to
provi de coverage." Maxwell, 329 Ws. 2d 654, {18.

24 The court of appeals relied on Couch on Insurance and

case law from other jurisdictions to establish the framework for
its analysis. Id., 91124-27. It then turned to Pouwels and
Koehring to establish that Wsconsin cases supported an
application of waiver or estoppel to preclude the insurer from
asserting the policy defense of noncoverage. Id., 928-29.
After this discussion and enphasis on the inportance of a
reservation of rights letter, id., 9132, the court of appeals
held that "CIC is estopped from denying coverage because the
District relied on CCs defense to its detriment and was
prejudiced thereby." 1d., 133.

125 CAC filed a petition for review which the court
granted on February 8, 2011.

[11. STANDARD OF REVI EW

26 This review arises from a challenge to the circuit
court's grant of summary judgnent. It is reviewed de novo
applying Ws. Stat. 8 802.08(2) in the sanme manner as the

circuit court. Green Spring Farns v. Kersten, 136 Ws. 2d 304,

315, 401 N.W2d 816 (1987). The legal issue before the court,
whet her estoppel or waiver apply in this case when an insurer
failed to issue a reservation of rights letter, "is a question

10
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of law which this court decides independently w thout deference
to the decision of the circuit court or the court of appeals.”
Shannon, 150 Ws. 2d at 450.

V. ANALYSI S

27 The CIC policy excluded coverage "for that part of any
award or settlenent which is, or reasonably could be deened to
be, conpensation for loss of salary or fringe benefits of your
enpl oyee(s)." The circuit court had no difficulty determning
that the exclusion applied to the nonetary damages clained by
Maxwel | . That the CIC policy excludes coverage is not in
di sput e.

28 Thus, the issue presented is whether, because CC
failed to issue a reservation of rights letter to its insureds
(before or during the tinme that it provided an unsuccessful
defense in the contract suit against then), CIC either waived or
may be estopped from asserting its noncoverage defense, thereby
requiring CIC to provide insurance coverage that is not in the
I nsurance contract.

129 "The general rule is well established that the
doctrine of waiver or estoppel based upon the conduct or action
of the insurer or its agent is not applicable to matters of
coverage as distinguished from grounds for forfeiture.”
Shannon, 150 Ws. 2d at 450-51. This rule has been the |aw of
W sconsin since 1896. MCoy v. Nw. Miut. Relief Ass'n, 92 Ws.

577, 66 N.W 697 (1896).
130 The MCoy case illumnates the governing principles.
Nort hwestern Miutual Relief Association issued a life insurance

11
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contract to MCoy. The application for the policy read: "I
hereby agree that the association assunes no liability in case
of suicide" and the policy included |anguage that "[s]uicide or

sel f-destruction of the nenber herein named, whether voluntary

or involuntary, sane or insane, at the tinme thereof, is not a
risk assunmed by this association.” |1d. at 578-79 (statenent of
the case) (internal quotation marks omtted). In the face of

argunents that the suicide clause should not be applied because

of actions by the association, the court said:

[We are unable to see how the settled rules under
which it is held that a forfeiture or condition of
forfeiture nmay be waived applies here. VWhat s
insisted wupon is not really the waiver of a
forfeiture, or an equitable estoppel against insisting
upon a condition of the policy, the violation of which
woul d otherwi se work a forfeiture. It is a msuse of
the termto so speak of the |oss of benefits under the
certificate in question. VWhat is here sought is not
to prevent a forfeiture, but to nmake a new contract;
to radically change the terns of the certificate so as
to cover death by suicide, when by its ternms that is

expressly excluded from the contract. W do not
understand that the doctrine of estoppel or waiver
goes that far. After a loss accrues, an insurance

conpany may, by its conduct, waive a forfeiture; or by
sonme act before such loss it nmay induce the insured to
do or not to do sone act contrary to the stipulations
of the policy, and thereby be estopped from setting up
such violation as a forfeiture; but such conduct,
though in conflict wwth the terns of the contract of
insurance and with the know edge of the insured and

relied upon by him wll not have the effect to
broaden out such contract so as to cover additional
objects of insurance or causes of loss. . . . Wile a
forfeiture of benefits contracted for may be waived,
the doctrine of waiver or estoppel cannot be
successfully invoked to «create a liability for

benefits not contracted for at all.
I d. at 584-85 (enphasis added).

12
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131 MCoy was cited approvingly in Ahnapee in 1967:

The rule that estoppel may apply to a forfeiture
of benefits contracted for but cannot be successfully
invoked to create a liability for benefits or coverage
not contracted for was first laid down in this state
in MCoy. The MCoy case has been regarded as one of
the early and inportant cases on the subject.

Ahnapee, 34 Ws. 2d at 141 (citation omtted).

132 Ahnapee strongly reinforced McCoy's principles:

[While estoppel may be used to prevent an insurer
from insisting wupon conditions which result in
forfeiture, estoppel has not been used in this state
or in the majority of states as a neans whereby the
scope of coverage of an insurance policy can be
expanded to include coverage which was not provided
for or was excluded in the contract.

ld. at 140. "Estoppel rules have consistently been held by this

court not to apply to extend coverage in other types of

i nsurance contracts." |d. at 141.

As a general rule, conditions and terns, either of an
i nclusionary or exclusionary nature in the policy, go
to the scope of the coverage or delineate the risks
assunmed, as distinguished from conditions and terns
which furnish a ground for the forfeiture of coverage
or defeasance of liability. Only in a few states can
the doctrine of estoppel be used to enlarge the
coverage of an insurance policy.

ld. at 142.

133 M Coy, Ahnapee, and ot her authorities such as

Rosenthal v. Insurance Co. of North Anerica, 158 Ws. 550, 557

149 N.W 155 (1914), support the strong affirmation of these
principles in 1989 in Shannon, 150 Ws. 2d at 451-52.2 See al so

2 See note 5, infra.

13
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Uica, 157 Ws. 2d at 560, 562 ("The waiver and estoppel issues
are controlled by Shannon . . . . The principle wunderlying
Shannon is that '[i]nsurance contracts cannot be created by
estoppel .'").3

134 The rationale behind the rule is as sound today as it
was in 1896. An insurer is liable for all risks it agrees to
assunme in the insurance contract. Exclusions in the contract
are witten to limt coverage. The insurer bases premuns on
anticipated risks and the realization that anbiguities in the
policy are likely to be construed against the insurer. An
insured is entitled to the coverage it has paid for, provided
that it does not forfeit that coverage by violating sone
provision of the contract. A contract of insurance should not
be rewitten to bind the insurer to a risk it did not
contenplate and for which it has not been paid.

135 Wiver and estoppel cannot be used to supply coverage

from the insurer to protect the insured against risks not

3 Wsconsin courts have held in other cases that waiver and
est oppel do not apply to ~coverage clauses in insurance
contracts. Two Rivers Dredge & Dock Co. v. MI. Cas. Co. of

Baltinmore, 168 Ws. 96, 99, 169 N W 291 (1918) ("To enforce an
estoppel as clained by plaintiff would not only nullify a part
of the policy agreed to by both parties, but would al so operate
to extend the <contract to a liability which the parties
understood and expressly agreed should not be covered by the
contract."); Budget Rent-A-Car Sys., Inc. v. Shelby Ins. Goup
197 Ws. 2d 663, 671-72, 541 N.W2d 178 (Ct. App. 1995) (the
court refused to apply waiver and estoppel to expand coverage);
Hoeft v. US. Fire 1Ins. Co., 153 Ws. 2d 135, 144, 450
N.W2d 459 (Ct. App. 1989) ("The rule in Wsconsin is that
estoppel can neither create an insurance contract where none
exi sts, nor enlarge existing coverage.").

14
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included in the policy or expressly excluded therefrom for that
would force the insurer to pay a loss for which it has not
charged a premium Moreover, if courts entertained the prospect
that insureds could gain unpurchased coverage on account of
collateral action by the insurer, unprotected insureds would
have obvi ous incentive to pursue litigation.

136 By its terns, the rule stated does not preclude waiver
and estoppel from being used "to prevent an insurer from
i nsisting upon conditions which result in forfeiture." Ahnapee,
34 Ws. 2d at 140. An insurer nust act tinely and forthrightly
on a forfeiture defense to avoid the risk of waiver or estoppel,
inasmuch as the insured is seeking to invoke coverage it has
paid for while the insurer is seeking to deny that coverage.

137 The rule as to forfeiture is reiterated in Rosenthal
"There m ght be waiver [by the insurer] of a forfeiture or of a
breach of contract [by the insured], but waiver as a ground for
extending the scope of a witten contract beyond the usual and
ordinary neaning of the |anguage enployed would be quite a
novelty." Rosenthal, 158 Ws. at 557.

138 Stated differently:

Est oppel nmay prevent an insurer from enforcing certain
policy provisions against its insured. However, even
where the relationship of insurer and insured exists,
estoppel cannot be used to enlarge the coverage of an
i nsurance policy, for then the effect would be to
create a new contract providing coverage for which no
prem um has been pai d.

15
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Madgett v. ©Monroe Cnty. Miut. Tornado Ins. Co., 46 Ws. 2d 708

710-11, 176 N.W2d 314 (1970) (i nternal guotation marks
omtted).
139 The wuse of waiver and estoppel to prevent the

enforcement of a forfeiture provision is illustrated in Von Unl

v. Trenpeal eau County Mitual Insurance Co., 33 Ws. 2d 32, 41

146 N.W2d 516 (1966) (after continuing to accept |ate paynents
from the insured, the insurer was estopped from insisting upon

enforcing a forfeiture clause); Nolden v. Mitual Benefit Life

| nsurance Co., 80 Ws. 2d 353, 367-70, 259 N.W2d 75 (1977) (the

court held that the msrepresentation clause was subject to

wai ver or estoppel); and Nugent v. Slaght, 2001 W App 282,

1919-35, 249 Ws. 2d 220, 638 N.W2d 594 (determning that the
cancel lation clause at issue was a forfeiture clause and that
the elenments of estoppel were present and thus remanding to the
circuit court to determ ne whether to apply estoppel).

140 Providing a defense does not give rise to estoppel or

wai ver of a coverage clause. Fitzgerald v. MIwaukee Auto. Ins.

Co., 226 Ws. 520, 526-27, 277 NW 183 (1938) (insurer
participated in defense of insured, but the court held that
coverage did not exist and insurer was not estopped from denying

cover age) . Cf. Ws. Transp. Co. v. Geat Lakes Cas. Co., 241

16
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Ws. 523, 531, 6 NW2d 708 (1942) ("[A]n insurer does not waive
its defenses by defending an action.").*

41 On the other hand, providing and assumng full contro
of a defense may be grounds for establishing waiver or estoppe

of a forfeiture clause when the insurer fails to 1issue a

“ I'n Wsconsin Transportation, the insurer breached its duty
to defend after an insured refused to execute a specific
reservation of rights agreenent. Ws. Transp. Co. v. Geat
Lakes Cas. Co., 241 Ws. 523, 527-31, 6 N.W2d 708 (1942). The
court stated that defending an action does not waive an
insurer's defenses, and the court explained how providing a
reservation of rights to an insured (regardless of whether the
insured executes a reservation of rights agreenent) preserves
def enses. Id. At issue in Wsconsin Transportation were the
sufficiency of a reservation of rights, a breach of the duty to
defend, and even bad faith, not what types of clauses could be
overcome by waiver or estoppel. Wiile the insurer may have been
contesting the scope of coverage rather than preserving a
forfeiture defense, nothing in the court's opinion suggests that
the court was nodifying nearly one half century of |aw regarding
creation of insurance coverage by estoppel. This point 1is
supported by the fact that in Wsconsin Transportation the court
was relying on Hi ckey v. Wsconsin Mitual Ins. Co., 238 Ws.
433, 300 N.W 364 (1941), a case that discussed waiver of
forfeitures. 1d. at 531. Wsconsin Transportation has not been
understood by other court decisions, except perhaps Pouwels v.
Cheese Makers Mitual Casualty Co., 255 Ws. 101, 37 N W2d 869
(1949), to permt estoppel and waiver to apply to coverage
cl auses.

17
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reservation of rights.® In Hickey v. Wsconsin Mitual |nsurance
y

Co., 238 Ws. 433, 300 NW 364 (1941), the court discussed a
notice provision in an insurance contract—a forfeiture clause—
which provided that the insured nust give the insurer notice
within five days of an accident to receive coverage under the
policy. Id. at 434 (statenent of the case). The court

determ ned that the coverage at issue was within the scope of

the policy and that the insurer's actions in defending the suit

W thout raising the forfeiture clause defense could constitute
wai ver of the forfeiture clause. 1d. at 436-38.

142 The District and the court of appeals rely on Pouwel s,
with the court of appeals asserting that it is "directly on
poi nt." Maxwel I, 329 Ws. 2d 654, 928. The argunent is made
that Pouwels contradicts the rule in the cases previously cited.

143 Pouwels is an unusual case in which a bicyclist was

injured when a driver negligently opened a car door. The driver

®> In Shannon, the insurer defended under an insufficient
reservation of rights. Shannon v. Shannon, 150 Ws. 2d 434, 442
N.W2d 25 (1989). The insurer designated an attorney to
represent both the Shannons and the insurer, failed to
specifically plead the famly nenber exclusion in its answer,
and forwarded to the Shannons a nonspecific reservation of
rights which did not single out the famly nenber exclusion
defense. 1d. at 450. The court held that the insurer could not
wai ve or be estopped from enforcing a coverage clause, even
under an insufficient reservation of rights. 1d. at 455. The
court of appeals, relying on Hickey, had held that the insurer
had waived an exclusion clause. Shannon v. Shannon, 145
Ws. 2d 763, 774-78, 429 N.W2d 525 (Ct. App. 1988). However
this court held that waiver and estoppel do not apply to
coverage clauses, even though they can be applied in the
forfeiture context. Shannon, 150 Ws. 2d at 450-51.

18
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did not own the vehicle. He was the brother of the owner who
was present when the accident occurred. The bicyclist sued the

owner and what he thought was the owner's insurer, Cheese Makers

Mut ual I nsurance Conpany, to recover danages. Bot h def endants
were represented by Attorney Howard Lehner. During the course
of the liability trial, Lehner succeeded in getting Cheese

Makers Mutual | nsurance Conpany di sm ssed because the car owner,
Al G nsburg, had a policy with Cheese Mkers Mtual Casualty
Conpany, not the naned defendant. G nsburg later lost at tria
and on appeal .

44 The bicyclist then sued the proper insurance conpany
whi ch deni ed coverage because its policy covered business use of
the G nsburg auto, not personal use. After listening to the
evidence, the circuit court reforned the insurance contract
because G nsburg had specifically asked an agent of the insurer
for dual coverage, and both he and the agent thought he had
received it. On appeal, Cheese Makers asserted noncoverage,
claimng that the "agent"” wasn't really its agent.

145 One of the argunents in the plaintiff's brief was that
Cheese Makers had waived the right to assert the defense of
noncover age. After deciding against the insurer on the nerits,
the court proceeded to address the issue of waiver, opining that
"[t]he insurance conpany by its conduct waived its right to
assert the policy defense of noncoverage." Pouwels, 255 Ws. at
107.

146 Exam nation of the briefs shows that the court's
| anguage and authorities were taken wuncritically from the
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plaintiff's brief.® No party cited McCoy or Rosenthal. As the

Shannon court | ater observed:

Nowhere in Pouwels is there a discussion of the issue
of whether an exclusion [of coverage] in a policy can
be waived. Furthernore, there is no discussion on
whet her Cheese Makers Mitual Casualty Conpany was
attenpting to base its noncoverage argunent on an
exclusion provision or a forfeiture provision. As a
result, we find the case of limted instructive value
for the situation before us.

Shannon, 150 Ws. 2d at 452 n. 4.

47 In Wica, the ~court of appeals dismssed the
i nportance of Pouwels, first, by quoting from the critique in
Shannon and, second, by correctly observing that "the Pouwels
court's finding of waiver was not necessary to its decision.”
Uica, 157 Ws. 2d at 564-65.

148 Pouwels was cited in Ahnapee by Justice Hallows in his

di scussion of reformation of a contract:

An insurance policy like any other contract may
be reformed because of nutual m stake when the policy
does not contain the provisions intended by the
parties to be included. But, the contract nust be
reformed to conform to some oral agreenent or
under standing which the witten docunent was intended
to express.

Ahnapee, 34 Ws. 2d at 137.

® The court cited Wsconsin Transportation Co. v. Geat
Lakes Casualty Co., 241 Ws. 523, 6 NWwW2d 708 (1942), and
Hi ckey v. Wsconsin Mitual |Insurance Co., 238 Ws. 433, 300 NW
304 (1941). Pouwel s, 255 Ws. at 107. These cases are
di stingui shable, the first involving the breach of a duty to
defend, the second involving a forfeiture clause, not a coverage
cl ause.
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149 Justice Hallows had no problem citing Pouwels in an
opinion in which he exuberantly affirmed the principles stated
in MCoy and Rosenthal. Pouwel s was a case in which coverage
was created by reformation, not by waiver or estoppel.
Reformation is not <covered by the rule at issue because
reformation is not rewiting a contract to create sonething
unintended; it is rewiting the contract to conform it to the
parties' prior agreenent.

150 We find no Wsconsin case other than Pouwels that even
arguably contradicts the many cases cited. Koehring, also
relied upon by the court of appeals, is a federal case not
binding on this court, especially in an interpretation of
W sconsin | aw. In Koehring, the United States District Court
found coverage for clainms of malicious prosecution and abuse of
process, as well as punitive damages, in the insurance contract.
Al though the <court acknow edged that its findings nade it
"unnecessary to go further," the court went on to suggest that

the insurer was estopped from denying coverage. Koehri ng, 564
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F. Supp. at 312-13.7 The court cited Pouwel s as authority. Id.

However, because "waiver and estoppel” did not create coverage,

t he Koehring decision is not particularly relevant to this case.
51 As noted above, reformation, if based on adequate

proof, falls outside the MCoy-Ahnapee- Shannon rul e. There are

two ot her exceptions that require discussion.

52 Insurers have multiple duties to their insureds.
These duties include a duty to defend their insureds and a duty
to act in good faith toward their insureds. When insurers
breach these duties that arise out of the insurance contract
they may be subject to a neasure of damages not limted by the
contract.

53 Liability insurance coverage usually includes a duty

to defend and a duty to indemify. "The duty to indemify and
the duty to defend are separate contractual obligations. A
policy may provide one wthout providing the other. When a
" Koehring was the result of over 20 years of litigation,
| eadi ng Judge Evans to describe the case as a "quixotic |ega
odyssey." Koehring Co. v. Am WMit. Liability Ins. Co., 564 F.

Supp. 303, 303-04 (E.D. Ws. 1983). The events that gave rise
to Judge Evans' suggestion regarding estoppel were these: After
initially defending under a reservation of rights, the insurer,

in "a deliberate and well considered" decision, expressly
Wi thdrew the reservation of rights and affirmatively represented
to the insured that it was providing coverage. Id. at 308-09

The insurer wote "'Since it has been decided by the American
Mutual to afford coverage in protection of the Hyde litigation

we hereby withdraw or [sic] Notice of Reservation of R ghts
furni shed your conpany.'" 1d. at 309. Even though the insurer
|ater attenpted to avoid coverage, the court held that coverage
exi sted not because of estoppel but because of the terns of the

policy.
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contract inposes a duty to defend, however, that duty is broader

than the duty to indemify." Johnson Controls, Inc. v. London

Market, 2010 W 52, 928-29, 325 Ws. 2d 176, 784 N W2d 579

(citations omtted). "[When an insurance policy provides
coverage for even one claim made in a lawsuit, the insurer is

obligated to defend the entire suit." Fireman's Fund Ins. Co.

of Ws. v. Bradley Corp., 2003 W 33, 921, 261 Ws. 2d 4, 660

N. W2d 666; see also Ws. Transp. Co. v. Geat Lakes Cas. Co.

241 Ws. 523.
154 When an insurer breaches a duty to defend its insured,
the insurer is on the hook for all damages that result fromthat

breach of its duty. As the court said in Newhouse v. Citizens

Security Miutual Insurance Co., 176 Ws. 2d 824, 501 Nw2ad 1
(1993),

a party aggrieved by an insurer's breach of its duty
to defend is entitled to recover all damages naturally
flowng from +the breach . . . . Danages  which
naturally flow from an insurer's breach of its duty to
defend include: (1) the amount of the judgnent or
settlement against the insured plus interest; (2)
costs and attorney fees incurred by the insured in
defending the suit; and (3) any additional costs that
the insured can show naturally resulted from the
br each.

1d. at 830, 838.

155 In Newhouse, the court determ ned that these danmages
could include danmages beyond the policy limts. Id. at 838.
Wil e these damage awards are sonetines framed as the insurer

being "estopped® from denying coverage, see, e.g., Gube v.

Daun, 173 Ws. 2d 30, 74, 496 N W2d 106 (C. App. 1992)
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(insurer that breached its duty to defend "is estopped from
raising any challenges to coverage"), they are the neasure of
damages actually caused by an insurer's breach of the
contractual duty to defend, not an estoppel based on sone
otherwi se inequitable conduct in the eyes of the insured. See
Newhouse, 176 Ws. 2d at 838. This principle is at work in many

of the cases that the District cites,® e.g., Professional Ofice

Buildings, Inc. v. Royal Indemity. Co., 145 Ws. 2d 573, 585-

86, 427 N.W2d 427 (Ct. App. 1988) (insurer breached its duty to

8 Several of the cases the District cites also relate to how
insurers can avoid breaching their duty to defend and what
l[tability insurers are subject to when they breach their duty to
def end. Mowy v. Badger State Mut. Cas. Co., 129 Ws. 2d 496,
385 N.W2d 171 (1986) (discussing bifurcation of coverage and
liability); Elliott v. Donahue, 169 Ws. 2d 310, 485 N W2d 403
(1992) (discussing insurers' role in determning disputed
coverage while providing initial defense and holding that
insured can collect attorney fees incurred in defending
coverage); Liebovich v. Mnn. Ins. Co., 2007 W App 28, 914, 299
Ws. 2d 331, 728 N W2d 357 (discussing duty to defend and
suggesting insurers seek judicial determnation of coverage as a
way to avoid breaching duty to defend).

O her cases cited by the District are inapplicable to this
case. Mdwest Mut. Ins. Co. v. Nicolazzi, 138 Ws. 2d 192, 405
N.w2d 732 (C. App. 1987) (involved non-conpliance by the
insurer with a statute); Peterman v. Mdwestern Nat'l Ins. Co.,
177 Ws. 2d 682, 698, 503 N.W2d 312 (C. App. 1993) (the issue
was "whether ERISA, under its federal common |aw, recognizes
clainms supported by the doctrine of estoppel” and thus the case
is inapplicable to Wsconsin |aw); Val | ey Bancorporation v.
Auto Omers Ins. Co., 212 Ws. 2d 609, 619-23, 569 N W2d 345
(C. App. 1997) (determ ned that underlying conduct of a cause
of action determ ned insurance coverage (not the label in a
verdict form and the policy was read against the insurer in
favor of coverage when insurer had not, through litigation, done
wel | to distinguish what clainms were being brought).
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defend and therefore was required to provide coverage for
insured), as well as many of the cases cited in the dissent.

56 The scope of coverage in these cases is not expanded
by waiver or estoppel. Rat her, when an insurer breaches the
i nsurance contract by breaching its duty to defend its insured,
the insurer is liable for the danages resulting from that breach
of contract.

157 The insurer also has a duty to act in good faith

towards its insured. See Anderson v. Cont'l Ins. Co., 85
Ws. 2d 675, 686-87, 271 N W2d 368 (1978). When an insurer
breaches that duty, the insurer is liable in tort for the
damages the insurer causes. Id. These danmges are not an

expansi on of the coverage under the insurance policy as a result
of waiver or estoppel. They are a reflection of the insurer's

torti ous conduct. See also Hlker v. W Auto. Ins. Co. of Fort

Scott, Kan., 204 Ws. 1, 231 N W 257 (1930) (discussing the

duty of an insurer to act in good faith when controlling the
defense of an insured when the potential danmages exceed policy
l[imts).

158 Bad faith and breach of the duty to defend are not
situations in which an insurer becones liable for insurance
coverage not included in the insurance contract; in these cases
insurers are liable for the damages they cause by breach of
contract or by tortious breach of duties arising from the
contract. VWile at times these cases have been explained in

terms of "estoppel," the cases do not refer to estoppel in the
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traditional sense and the estoppel referred to does not expand
or create coverage.

159 In this case, CIC provided a defense—fulfilling its
duty to defend the District. Wiile the District raised severa
claims in its third-party conplaint against CIC, the issue
before this court is whether CIC s failure to send a reservation
of rights letter while defending the District is enough, under
wai ver or estoppel, to prevent CIC frominvoking its defense of
noncover age. CICs failure to issue a reservation of rights
letter in this case did not constitute a breach of the duty to
defend or bad faith. Thus, CC did not breach its duties to the
District. The exclusion clause relates to the scope of coverage
contracted for and is thus not waived by the collateral conduct
of the insurer.

160 W pause to enphasize the inportance of insurers
communicating with their insureds. An insurer is in a "superior
position to the insured in relation to the formation and

interpretation of the insurance contract." Towne Realty, Inc

v. Zurich Ins. Co., 201 Ws. 2d 260, 269, 548 N.W2d 64 (1996).°

This principle underlies the expansive duty for insurers to
defend their insureds and to comunicate with their insureds in

the event it is unclear whether an insured has tendered the

® Towne Realty involved interpretation of "tender of
defense” as well as insurer liability after breach of a duty to
defend for pre-tender defense expenses and for countersuit
expenses. Towne Realty, Inc. v. Zurich Ins. Co., 201
Ws. 2d 260, 264, 548 N.W2d 64 (1996).
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defense of a suit to the insurer. |d. at 268-69. Conmunication
on other critical issues is strongly encouraged.

61 In short, this opinion nust not be interpreted as a
license for insurers not to comrunicate forthrightly with their
i nsureds—especially when insurers dispute coverage. | t
certainly would have been better practice for CC to send a
reservation of rights letter in this case. |Its failure to do so
has created ill will and conpletely overshadowed Cl C s extensive
costs in providing a defense. As CIC conceded in oral argunent,
this case would not be here if CIC had sent a reservation of
rights letter. The lesson here is that CIC could have avoided
the costs of this appeal by issuing a reservation of rights
letter. A reservation of rights letter can not only head off
l[itigation but also preserve forfeiture defenses at a tinme when
an insurer may not know whether such a defense exists. As we
have clearly stated, forfeiture defenses can be waived, because
the insured has purchased the coverage the insurer seeks to
deny.

62 Communi cation between the insurer and the insured,
whether in the form of a reservation of rights letter or other
form denonstrates good faith, prevents surprises and hard
feelings, and tends to avoid litigation between insurers and
their insureds.

163 Nonet hel ess, we hold that the failure of CIC to issue
a reservation of rights letter to the District, before or during
its defense of the District, does not defeat the coverage
exclusion in the insurance contract by waiver or estoppel.
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64 Consequently, we reverse the decision of the court of

appeal s.
V. CONCLUSI ON

165 In reaching our decision, we have applied |ongstanding
W sconsin | aw W conclude that the failure to issue a
reservation of rights letter cannot be used to defeat, by waiver
or estoppel, a coverage clause—as distinguished from grounds for
forfeiture—+n an insurance contract. We strongly urge insurers
to communicate wth their insureds about their potential
coverage defenses, but we do not see the failure to issue a
reservation of rights letter as grounds to require an insurer to
provi de insurance coverage that does not otherw se exist in the
I nsurance contract. Consequently, we reverse the decision of
the court of appeals.

66 By the court—Fhe decision of the court of appeals is

rever sed
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167 N. PATRI CK CROCKS, J. (dissenting). Qur case law is
absol utely clear about the proper procedure that an insurer nust
follow to contest coverage. "In cases where the coverage and
liability issues are not bifurcated, 1insurance conpanies can
protect thenselves by defending under a reservation of rights.
In this way the insurer gives up none of its rights should it
ultimately be determ ned that coverage does not exist under the

policy.” Newhouse v. Citizens Sec. Miut. Ins. Co., 176 Ws. 2d

824, 839, 501 N.W2d 1 (1993). This case illustrates precisely
the kind of unfairness that reservation of rights letters are
intended to prevent. The majority does away with a perfectly
clear and effective rule that was intended to protect insureds
wi t hout providing any good reason to do so.

168 This dispute could have been avoided easily if
Communi ty I nsurance Corporation ("CIC') had issued a reservation
of rights letter when it provided a defense to its insured,
Hartford Union High School District and Hartford Union Hi gh
School Board of Education (collectively "the District"). |If CIC
had done so, there would be no question that CIC could later
chal | enge coverage. Instead, CIC now denies coverage to the
District despite controlling its defense throughout I|itigation
on the nerits that resulted in an adverse judgnent, and only
| ater raising coverage issues.

169 The nmmjority’s error begins with its presentation of
the issue as "whether an insurer’s failure to issue a

reservation of rights letter is sufficient to defeat, by waiver
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or estoppel, a coverage clause in an insurance contract that
would otherwise justify the insurer's denial of coverage."”
Majority op., 11. This leads the nmmjority to erroneously
conclude that this case is controlled by a "general rule" that
wai ver or estoppel applies only where the insurer seeks to
assert a forfeiture clause as a defense to coverage and not if
the clause at issue is a coverage cl ause.

170 The issue should be stated nore precisely, and nore
faithfully to the specific facts presented, as whether C C has
wai ved, or is estopped from asserting, any coverage defense
because it controlled the District’s defense throughout
litigation resulting in an adverse judgnment against the
District, and only later contested coverage. \Wen the issue is
examined in this way, Wsconsin law clearly provides that CIC
has waived, or is estopped from asserting, a defense to coverage
because it failed to follow the proper procedure for contesting
coverage when providing a defense to its insured. See, e.g.,

Pouwels v. Cheese Mkers Mit. Cas. Co., 255 Ws. 101, 37

N. W2d 869 (1949); Koehring Co. v. Am Mit. Liab. Ins. Co., 564

F. Supp. 303 (E.D. Ws. 1983).

171 The mpjority’'s decision |leaves the District without a
remedy for the prejudice it suffered. It conflicts with well-
established case law that holds an insurer accountable if it
fails to give proper notice, in advance, that it intends to deny
cover age. It also conflicts with the "strong policy of
[ Wsconsin] that an insurer should not be able to purport to

provi de coverage and then escape liability when a claimis nade
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for reinbursenent.” Koehring, 564 F. Supp. at 312. There is no
good reason to do away with this perfectly sound rule. For
t hose reasons, | respectfully dissent.

I

172 On August 30, 2007, Dawn Maxwell (Maxwell) filed suit
against the District based on an alleged breach of her
enpl oynment contract. The District provided its insurer, CC
with notice of the suit around Septenber 7, 2007. CIC agreed to
tender a defense and provided counsel to the District who was
approved and retained by CC CIC did not notify the District
that it was contesting coverage, did not issue a reservation of
rights letter, and did not nove to bifurcate the trial in order
to contest coverage before defending the District, either in a
trial on the nmerits or on a notion for summary judgnent.

173 Counsel for the District was provided by CC and
ultimately lost the case on summary judgnent. The circuit court
granted Maxwell’s notion for partial sunmary judgnent on June
11, 2008, <concluding that the District breached Maxwell’s
enpl oynment  contract. The «circuit court awarded Maxwell
$103, 824. 22 in conpensatory danages.

174 Only after the circuit court determned that the
District was liable did CI C contest coverage for the first tine,
sonetime between August and October 2008. As a result, the
District filed a third-party conplaint against CIC seeking a
declaratory judgnment that there was coverage under the
District’s policy, and that CI C had waived, or was estopped from

asserting, any coverage defenses. Cl C conceded that it did not
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issue a reservation of rights or contest coverage prior to the
liability finding but asserted that waiver and estoppel do not
apply to coverage clauses such as the exclusion that CIC argues
applies here. The circuit court agreed with CIC and granted
summary judgnent in its favor on the basis that waiver and
estoppel cannot be enployed to <create coverage where none
ot herwi se exists.

175 The court of appeals disagreed, reversed and remanded

to the circuit court. Maxwel | v. Hartford Union Hi gh Sch.

Dist., 2010 W App 128, 329 Ws. 2d 654, 791 N wW2d 195. The

court of appeal s distinguished Shannon . Shannon, 150

Ws. 2d 434, 442 N.W2d 25 (1989), and Uica Mit. Ins. Co. .

Klein & Son, lInc., 157 Ws. 2d 552, 460 N.W2d 763 (C. App.

1990), which held, in the context of those cases, that waiver or
estoppel could be applied only to forfeiture and not to coverage
clauses. Maxwell, 329 Ws. 2d 654, 9118-23. Instead, the court
of appeals concluded that Wsconsin case |law, treatises, and
case law from other jurisdictions provide that in this precise
situation, the doctrines of waiver or estoppel preclude CIC from
asserting a coverage defense. Id., 91124-33 (providing that
"where a liability insurer assunmes the insured s defense wth
knowl edge of facts indicating noncoverage and w thout declaring
a reservation of rights or obt ai ni ng a nonwai ver
agreenent . . . all policy def enses, i ncl udi ng t hose of
noncoverage, are waived" (quoting 14 Lee R Russ & Thonmas F.

Segal l a, Couch on Insurance 8 202:54, at 202-127 (3d ed. 2005)),
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and relying on Pouwels, 255 Ws. 101, Koehring, 564 F. Supp.
303, and case |aw fromother jurisdictions).?
I
176 An insurer has a duty to provide its insured with a
defense if the policy provides arguable coverage for the clains

asserted based on the conplaint. Estate of Sustache v. Am

Famly Mit. Ins. Co., 2008 W 87, 4920, 311 Ws. 2d 548, 751

N. W 2d 845. But an insurer does not waive its right to later
contest the existence of actual coverage by providing a defense

to its insured. H ckey v. Ws. Mit. Ins. Co., 238 Ws. 433,

366, 300 N.W 364 (1941). An insurer has several options to
conply with its duty to defend while preserving its right to

chal | enge cover age.

There are several procedures insurers can use to raise
the coverage issue and thus retain their right to
chal | enge coverage. The insurer and the insured could
enter into a nonwaiver agreenment in which the insurer
would agree to defend, and the insured would
acknowl edge the right of the insurer to contest
coverage. However, the insured is not obligated to
sign such an agreenent. Alternatively, the insurer
could request a bifurcated trial or a declaratory
j udgnment so that the coverage issue would be addressed
separately by a court. In addition, the insurer could
give the insured notice of intent to reserve rights.
Wen a reservation of rights is nade, the insured can
pursue his own defense not subject to the control of
the insurer, but the insurer still would be liable for
| egal fees incurred.

! See Nationwide Mut. Ins. Co. v. Filos, 673 N E 2d 1099

1103-04 (II1. App. C. 1996); Enp'rs Liab. Assurance Corp., Ltd.
v. Vella, 321 N E 2d 910, 914 (Mass. 1975); Royal Ins. Co. .
Process Design Assocs., Inc., 582 N E 2d 1234, 1240 (lll. App

. 1991); M. Specialists, Inc. v. Northfield Ins. Co., 117
P.3d 32, 38 (Colo. C. App. 2004); Uica Mut. Ins. Co. v. 215 W
9l1st St. Corp., 283 A D. 2d 421, 422-23 (N. Y. App. D v. 2001).

5



No. 2009AP2176. npc

G ube v. Daun, 173 Ws. 2d 30, 75, 496 N.W2d 106 (C. App.

1992) (footnote omtted).

177 Qur precedent nakes clear that an insurer providing a
defense to its insured nust do sonmething to retain its right to
chal | enge coverage; it nust, in sone nmanner, notify the insured
of its intent to challenge coverage. Id. at 75-76 (providing
the procedures available to insurers to "raise the coverage

issue and thus retain their right to challenge coverage"” when

providing an initial defense) (enphasis added); see also
Pouwel s, 255 Ws. at 106-07; Koehring, 564 F. Supp. at 312-13
Wsconsin Transp. Co. v. Geat Lakes Cas. Co., 241 Ws. 523

531, 6 N.W2d 708 (1942).
178 The mpjority wongly concludes that the only penalty
for an insurer's failure to follow these procedures is that it

wai ves any forfeiture clauses. According to the majority,

wai ver or estoppel cannot be applied to coverage clauses. This
court, in Shannon, 150 Ws. 2d at 453-54, has described a
coverage clause as one "of ei t her an inclusionary or
excl usionary nature going to the scope of the coverage assuned,”
and a forfeiture clause as one "furnishing a ground for the
forfeiture of coverage or defeasance of liability." There is no
guestion that the exclusion relied upon by CIC here to dispute
coverage is a coverage cl ause.

179 Despite t he majority's att enpt to graft t he
forfeiture/coverage clause distinction into every insurance case
al | egi ng wai ver or estoppel, exanples abound in which an insurer

has been precluded from asserting any coverage defense, whether
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based on a coverage or forfeiture clause, through waiver or

estoppel. See, e.g., Prof'l Ofice Bldgs., Inc. v. Royal |ndem

Co., 145 Ws. 2d 573, 586, 427 N.W2d 427 (Ct. App. 1988) ("W
conclude, therefore, that Royal, having breached its duty to
defend the Mssissippi action, nmay not now challenge or
otherwise litigate the coverage issues."); Gube, 173 Ws. 2d at
76 ("We conclude that Secura, by not contesting coverage in
court and by breaching its duty to defend Achter, is estopped
from raising any challenges to coverage and nust indemify

Achter up to the limts of his policy."); Benjamin v. Dohm 189

Ws. 2d 352, 365, 525 NwW2d 371 (C. App. 1994) (recognizing
that "[a]n insurer will lose its right to contest coverage and
to control the defense when it inproperly refuses to defend the
insured,” but concluding that the insurer did not breach its

duty to defend); Radke v. Fireman's Fund Ins. Co., 217

Ws. 2d 39, 48, 577 N.W2d 366 (Ct. App. 1998) ("Wsconsin |aw
is clear. Wien an insurer wongfully refuses to defend on the
grounds that a claim against its insured is not wthin the
coverage of the policy, the insurer cannot I|ater contest

coverage, but is liable to the insured.”); Wsconsin Transp.

Co., 241 Ws. at 531 ("Under the ternms of the policy in question
t he defendant was obligated to defend the action. If it desired
to negative any waiver of its rights by so defending all that
was necessary for it to do was to notify the defendant in that
action and the plaintiff in this action that by so doing it was
not waiving any of its rights or defenses wth respect to

coverage or liability."). The nmajority recognizes that these
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cases depart from its "general rule.” The majority dism sses
this disparity by concluding that waiver or estoppel was applied
in these cases only because it did not operate to expand
coverage, but instead provided damages to the insured flow ng
fromthe breach.

80 Simlar to cases involving an insurer's breach of one
of its contractual duties are other cases involving conduct by
an insurer that prejudices an insured during [litigation.
W sconsin |aw provides that an insurer nmay have waived, or wll
be estopped from asserting, any coverage defense based on
certain conduct, such as CIC s conduct in this case: providing a
defense to the District without issuing a reservation of rights
or otherwi se contesting coverage and controlling the defense
throughout litigation resulting in an adverse judgnment against
the District. Pouwel s, 255 Ws. 101; Koehring, 564 F. Supp.
303; Arnold P. Anderson, Wsconsin Insurance Law 8 7.91, at 83

(6'" ed. 2011). As in duty to defend cases, an insurer can be
held liable to cover damages for which it would have otherw se
had a valid defense based on the insurer’'s own actions during
litigation that have prejudiced the insured. Pouwel s and
Koehring, cases that addressed this precise situation, conpel
the conclusion that CICs own conduct in providing a defense to
the District wthout properly contesting coverage results in
wai ver or estoppel of its coverage defenses.

81 In Pouwels, the insurer, Cheese Makers Mitual Casualty
Conmpany (Cheese Makers), defended itself and also provided a

defense for its insured, Al Gnsberg (Gnsberg), in a liability
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action arising from an autonobile accident. 255 Ws. at 102-03.
Cheese Makers was dismssed from the liability action, but it
continued to provide a defense to G nsberg, ultimately resulting
in a judgnment against G nsberg. Id. G nsberg sued Cheese
Makers for coverage, asserting that either the insurance
contract had to be reforned to provide coverage or that coverage
should be afforded because Cheese Makers waived its right to
assert a coverage defense by providing a defense wthout
properly raising coverage issues. |d. at 103-06. In regard to
wai ver of its coverage defenses, this court explained, "There

had been no denial of liability, no notice of reservation of

rights, and no attenpt of any kind had been nade by the conpany
to reserve any of its rights under the policy. The insurance

conpany by its conduct waived its right to assert the policy

def ense of non-coverage." 1d. at 107 (enphasis added). Pouwels
is directly on point and controls in this situation, as the
United States District Court for the Eastern District of
W sconsin recogni zed in Koehring, 564 F. Supp. 303.

182 Many years of litigation preceded the court's decision
i n Koehring. Suffice it to say that American Mitual Liability
| nsurance Conpany (American Mitual) issued an insurance policy
to Koehring Conpany (Koehring), and when Koehring was sued,
American Miutual provided a defense under a reservation of rights
but later withdrew its reservation of rights and stated that
there was coverage. Id. at 308-009. Koehring was found |iable
for actual and punitive damages. Id. at 310. Only after

judgnment did American Mitual assert that it would not cover
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punitive damages. Id. Koehring sought a declaratory judgnent
that Anmerican Miutual nust provide full coverage for the judgnent
agai nst Koehring. 1d. at 311.

183 The Koehring court concluded that American Mitual had
wai ved or was estopped from asserting any coverage defenses
after providing Koehring with a defense throughout litigation
resulting in an adverse judgnent against it, w thout maintaining
a reservation of rights. Id. at 312-13. The district court

relied on Pouwels, 255 Ws. 101, concl udi ng:

Under sone circunstances an insurance company nay
change its mnd and issue a disclainmer after it
initially acknow edges coverage. But it nmay not do so
after it has exercised domnion over the case at an
i nportant point.

Sonme cases talk in ternms of estoppel instead of waiver
or failure to disclaim but all reach the sane
conclusion: an insurer cannot change its mnd after
having tried and lost a case which it tried under an
assurance of coverage. There is considerable authority
to the effect that a liability insurer, by assumng
the defense of an action against an insured, 1is
thereafter estopped to claim that the loss resulting
to the insured from an adverse judgnment is not within
the coverage of the policy. See Appleman's |nsurance
Law and Practice, 8 4692. This is based on the prem se
t hat assunption of t he i nsured's def ense or
unreasonabl e delay in asserting a defense to coverage
clearly prejudices the insured.

Id. at 313 (enphasis added).

184 Arnold P. Anderson relied on both of the above cases
in his treatise discussing waiver or estoppel of coverage
defenses as a result of an insurer’'s failure to issue a

reservation of rights letter. Anderson explained the rule thus:

10
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Wil e an insurance conpany nmay have a valid basis for
refusing to defend, if it enploys an attorney to
represent the insured wth no denial of liability or
no attenpt to reserve its rights under the policy, the
i nsurance conpany may be deened by its conduct to have
waived its right to raise the policy defense of
noncover age.

Ander son, Wsconsin Insurance Law § 7.91, at 83.

185 These authorities address the precise situation
presented here and provide the remedy to which the District is
entitled in this case: C C cannot deny coverage under these
ci rcunst ances. The majority tries to mnimze the significance
of Pouwels and Koehring on the basis that, according to the
majority, waiver and estoppel could never be used to create or
expand coverage where none exists. At the heart of the
majority's erroneous interpretation of t he law is a
m sunder st andi ng of how wai ver and estoppel operate in insurance
cases.

186 The majority concludes that waiver and estoppel my
never apply to coverage clauses, because doing so would
i nperm ssi bly expand cover age. To the contrary, our precedent
provides that for certain conduct, applying waiver or estoppel
does not expand coverage, but rather provides a just renmedy for

an insurer's prejudicial actions. Pouwel s, Koehring, and the

treatises cited explain that an insurer's conduct—breaching its
duty to defend or duty of good faith or prejudicing the insured
in litigation as CIC did in this case—nay make it liable for an
insured's losses, no matter what coverage defenses the insurer
may have. The majority's conclusion that the "general rule"

precl udes applyi ng wai ver or estoppel to coverage clauses relies

11
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on case law involving conduct that is distinct from the precise
conduct at issue here.

187 The majority distinguishes Pouwels and Koehring
primarily because they do not conform to what the mgjority

asserts is the "general rule" provided in MCoy v. Northwestern

Mutual Relief Association, 92 Ws. 577, 66 N W 697 (1896),

Ahnapee & Western Railway Conpany v. Challoner, 34 Ws. 2d 134,

148 N.W2d 646 (1967), and Shannon, 150 Ws. 2d 434, that waiver
or estoppel apply only to forfeiture and not coverage cl auses.
However, none of these cases address the precise situation
presented in this case.

188 The doctrines of waiver and estoppel were addressed in
McCoy regarding whether, despite a suicide exclusion, the
insured, WIlliam MCoy (MCoy), was covered for his death by
suicide based on the representations of the insurer,
Nort hwestern Mitual Relief Association (Northwestern Mitual).
92 Ws. at 578-80. Specifically, MCoy's beneficiary asserted
that Northwestern Mitual should be estopped from denying
coverage because it represented to MCoy, prior to his death,
that death by suicide was covered by the policy. Id. This
court concluded that neither waiver nor estoppel was applicable
to the suicide exclusion in this context. The court
di stingui shed between forfeiture clauses that can be waived and
coverage clauses that cannot be waived. [d. at 584-85.

189 In Ahnapee, the insured, Ahnapee & Wstern Railway
Conmpany (Ahnapee), sought reformation of the insurance contract

based on nutual mstake regarding the policy limts. 34

12
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Ws. 2d at 137. Ahnapee also argued that, even if the contract
were not refornmed, the insurer, Enployers Mitual Liability
| nsurance Conpany (Enployers), should be estopped from denying
coverage because an agent of Enployers represented to Ahnapee
that Enployers covered the sanme risks as another insurance
policy held by Ahnapee, which did provide coverage. 1d. at 136-
39. This court held that waiver or estoppel could not be used
to expand the coverage clause beyond that provided in the policy
sinply based on Enployers' representations to Ahnapee. Id. at
140- 44.

90 Unlike this case, MCoy and Ahnapee addressed the
applicability of waiver or estoppel based on an insurer's
representations to its insured before the litigation, or even
before the incident giving rise to the litigation. Here, waiver
or estoppel is invoked based on CIC s conduct during litigation
to control the District's defense throughout litigation wthout
issuing a reservation of rights, and resulting in an adverse
judgment. As discussed in Pouwels and Koehring, applying waiver
or estoppel to any coverage defenses later asserted by the
insurer is warranted based on such conduct.

191 The Shannon Court addressed several issues, and
relevant here is the argument by the insureds, the Shannons,
that their insurer, United States Autonobile Association (USAA),
wai ved the famly nenber exclusion by failing to refer to that
exclusion (1) in its answer, and (2) in the nonspecific
reservation of rights letter that it sent to the Shannons. 150

Ws. 2d at 437, 450. The wunderlying negligence action was

13
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brought against the Shannons and their insurer, USAA, on behalf
of the Shannons' daughter for injuries that she suffered when
she nearly drowned in a I ake. Id. at 438-309. USAA provi ded
counsel for itself and the Shannons, issued a reservation of
rights letter, and noved for a bifurcated trial, in order to
resol ve the coverage issues before any trial on liability. Id.
at 439, 450. Under these facts, this court concluded that
Ahnapee and McCoy controlled and prohibited the use of waiver to
defeat the insurer's defense based on the famly nenber
excl usi on. The Shannon court's discussion of waiver and
estoppel is not particularly helpful here because Shannon is
distinct fromthis case in tw key respects: (1) USAA did issue
a reservation of rights letter to the Shannons, and (2) there
had not been any liability determ nation or adverse judgnent
against the Shannons prior to the coverage dispute and
determ nation

92 It is consistent with our case |aw and al so consi stent
with sound public policy to apply waiver or estoppel where an
insurer controlled the insured' s defense throughout I|itigation
Wi thout issuing a reservation of rights, and resulting in an

adverse judgnent. As expl ained in Koehring:

[I]t is a strong policy of [Wsconsin] that an insurer
should not be able to purport to provide coverage and
then escape liability when a claim is mde for
rei moursenent. A fortiori, an insurer should not be
allowed to escape liability where it attenpts to tie
the hands of its insured, claimng to have the
exclusive right to control an insured s defense under
the pretense that the policy provides coverage of all
clainms, and then when the cause is determ ned against
it, insist that wupon closer reading or upon sone

14
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public policy ground the insured ought to be liable
for at | east part of the damages awar ded.

564 F. Supp. at 312 (enphasis added).

193 In this situation, prejudice to the insured nmay be
presunmed for a nunber of reasons. "Prejudice is presuned
because the insurer has taken away from the insured innunerable
rights associated wth the control of the defense, including the
choice of trial by judge or jury; the ability to negotiate a
settlenent; and the ability to decide when and if certain
defenses or clains wll be asserted.” Id. at 313.
Additionally, it is difficult to later quantify all of the ways
in which an insurer's control of the insured s defense m ght
have prejudiced the insured. The District conducted its defense
through the attorney provided by CIC with the understandi ng that
CIC would not |ater dispute coverage. It is difficult to say
what avenues the District would have taken had it known that CIC
pl anned to dispute coverage after the liability trial. For this
reason, as well as the nyriad rights affected when an insurer
controls an insured' s defense, it should be presuned that the
District was prejudiced by CCs control of its defense, wthout
a reservation of rights, throughout litigation that resulted in
an adverse judgnent.

194 For the reasons set forth herein, | respectfully
di ssent.

195 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON and Justice ANN WALSH BRADLEY join this dissent.
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