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M chell e B. Wadzinski, individually and as
personal representative of the Estate of Steven

M Wadzi nski , FI LED

Plaintiff-Appellant,
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V.

Di ane M Frengen

Aut o- Oaners | nsurance Conpany, derk of Supreme Court

Def endant - Respondent - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed.

1 PATI ENCE DRAKE ROGGENSACK, J. This is a review of a
publ i shed decision of the court of appeals.! That court reversed

2 which had granted sunmary

the decision of the circuit court,
judgment in favor of Auto-Omers |nsurance Conpany. The sole

question for review is whether a reasonable insured would read

! Wadzinski v. Auto-Owmers Ins. Co., 2011 W App 47, 332
Ws. 2d 379, 797 N.W2d 910.

2 The Honorable WIliam M Atkinson of Brown County
presi ded.
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the Executive Unbrella insurance policy at issue here to afford
$2, 000, 000 of wuninsured notorist (UM coverage.

12 This case arose from a fatal notorcycle accident in
whi ch Steven Wadzinski was struck and killed by an uninsured
not ori st. M. Wadzinski's wife, Mchelle Wadzinski, seeks UM
coverage under an unbrella insurance policy that M. Wdzinski's
conpany carried on him at the tine of his death. The primry
dispute centers on the neaning of an endorsenent to the
Executive Unbrella policy, and whether that endorsenent causes
contextual anbiguity such that a reasonable insured would expect
$2, 000, 000 of UM coverage under the policy. The circuit court
held that the Executive Unbrella policy was clearly intended to
provide only third-party liability coverage and granted sunmary
judgment in favor of Auto-Omers. The court of appeals reversed
the circuit court, concluding that the Executive Unbrella policy
was contextual ly anbiguous, and therefore, the policy should be
construed in favor of the insured to afford coverage.

13 We conclude that the Executive Unbrella policy at
issue does not afford first-party UM coverage. The policy's
grant of coverage unanbi guously provides only excess third-party
l[iability coverage. Further, the |anguage and structure of the
endorsenment to the Executive Unbrella policy denonstrate that
the endorsenent reaffirnms the unbrella policy's exclusion of
first-party coverage. Additionally, an exception to that
exclusion clarifies that the exclusion is not intended to
interfere wth first-party coverage 1in other Auto-Owners
policies that are referred to in Schedule A Accordi ngly, we

2
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conclude that the circuit court's sunmmary judgnment in favor of
Aut o- Owmners was proper, and therefore, we reverse the decision
of the court of appeals.
| . BACKGROUND®

14 On August 3, 2006, Steven Wadzinski was struck and
killed by an wuninsured notorist while he was riding a
not orcycl e. At the time of the accident, M. Wdzinski was the
Chi ef Executive Oficer of Pecard Chem cal Conpany, Inc., which
had purchased multiple insurance policies through Auto-Omers.
In the Commercial Auto Insurance policy (No. 41-321-013-00),
Pecard Chemical is the nanmed insured. That policy's grant of
coverage provides $1,000,000 in third-party autonobile liability
cover age, as well as first-party coverage for UM and
underinsured notorist (UM benefits. Each line of coverage (UM
& UM affords $150, 000 per person or $300,000 per occurrence of
first-party coverage. The total premum for the Commercial Auto
policy is $1,371.84.% Pecard Chenmical is also the named insured
under the Conmmercial Unrbrella policy (No. 96-886-558-00), which
policy's grant of coverage provides up to $5,000,000 in third-

party liability coverage. The annual prem um for the Conmerci al

3 The underlying facts of this case are not in dispute.

* The Commercial Auto policy also includes other types of
coverage not rel evant here.
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Urbrella policy is $2,923. The Commercial Unbrella policy
specifically excludes UM and U M cover age. °

15 In a third Auto-Omers policy, the Executive Unbrella
policy, M. Wadzinski is the nanmed insured. The Executive
Urbrella policy shares a policy nunber wth the Conmercial
Urbrella policy wunder which Pecard Chemcal 1is the naned
i nsur ed. The Executive Unbrella policy, whose |anguage is now
at issue, provides $2,000,000 in excess coverage over the
underlying policies that are listed in Schedule A Those
underlying policies are a Conprehensive Personal Liability
policy (not at issue here) and an Autonpbile Liability policy
with a $500,000 mninmm coverage requirenent. The annual
prem um for the Executive Urbrella policy is $234.

16 After M. Wadzi nski's deat h, Aut o- Onmner s paid
Wadzinski's estate the limts of the Comrercial Auto policy's UM
coverage, $150,000. Wen Auto-Omers refused the estate's claim
for paynent of $2,000,000 of UM benefits under the Executive
Unbrella policy, Ms. Wadzi nski, individually and as the
representative of M. Wadzinski's estate, brought suit against

Aut o- Owner s.

® The Commercial Unbrella policy's UM exclusion provided
t hat coverage under the policy did not apply to "[blodily injury
or property damage arising out of uni nsured notori st,
underinsured notorist, autonobile no-fault, personal injury
protection or any other simlar law" The parties do not
di spute that this exclusion precludes recovery of paynents for
UM coverage under the Conmercial Unbrella policy.
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17 The provision in the Executive Unbrella policy at the

center of the parties' dispute is an endorsenent captioned

"Exclusion of Personal Injury to Insureds Followng Form" That
endorsenment provides as follows: "W do not cover personal
injury to you or a relative. W will cover such injury to the

extent that insurance is provided by an underlying policy |listed
in Schedule A" The policies listed in Schedule A were issued
by Aut o- Owmners.

18 The parties brought conpeting notions for sunmary

judgnment on the issue of UM coverage under the Executive

Urbrella policy. Aut o-Omners asserted that the Executive
Urbrella policy "clearly and unanbi guously  excl udes an
additional claim for UM coverage." Wadzi nski argued that the

Executive Unbrella policy, when read as a whole, is anbiguous
and that a reasonable insured would expect $2,000,000 in UM
coverage under the policy. After briefing and argunent, the
Brown County CGircuit Court granted sunmary judgnment in favor of
Aut o- Omner s. The court concluded that it was "[o0]bviously[,]
bl atantly, unanbiguously <clear” that the Executive Unbrella
policy provided only third-party liability coverage and no
first-party coverage. Wadzi nski appeal ed.

19 The court of appeals reversed the circuit court's

grant of summary judgnent. WAdzi nski v. Auto-Omers Ins. Co.,

2011 W App 47, 11, 332 Ws. 2d 379, 797 N.W2d 910. The court
of appeals concluded that the Executive Unbrella policy was
contextual |y anbi guous, and therefore, an insured reading the
policy and endorsenents could reasonably expect the policy to

5
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afford $2,000,000 of first-party UM coverage. Aut o- Omner s
petitioned this court for review, which we granted.
[1. DI SCUSSI ON
A.  Standard of Review

10 The circuit court interpreted the insurance contract
and granted Auto-Omers' notion for summary judgnent on the
question of whether the Executive Unbrella policy affords
coverage for |osses caused by uninsured notorists. | nsur ance
contract interpretation is a question of law that we review
i ndependently of decisions of the circuit court and court of
appeals, while benefitting from their analyses. Acuity v.
Bagadia, 2008 W 62, 912, 310 Ws. 2d 197, 750 N w2d 817.
Whet her an insurance contract is anbiguous is also a question of
law for our independent determ nation. Id., 913. When
reviewi ng sunmary judgnent, we apply the sane nethodol ogy as the
circuit court to determ ne whether, under Ws. Stat. § 802.08(2)
(2009-10),° the noving party is entitled to judgnent as a matter
of law. Green Spring Farns v. Kersten, 136 Ws. 2d 304, 315,

401 N.W2d 816 (1987).
B. Insurance Policy Interpretation
11 An insurance policy is a contract, and a court's
primary purpose in interpreting a contract for insurance is to

give effect to the intentions of the parties. Fol kman v.

Quamme, 2003 W 116, 912, 264 Ws. 2d 617, 665 N.W2d 857. The

® All subsequent references to the Wsconsin Statutes are to
t he 2009-10 versi on unl ess ot herw se indicat ed.
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parties' intentions are presuned to be expressed in the |anguage
of the policy. Id., 9q712-13. We construe the policy |anguage
from the perspective of a reasonable insured, giving the words

used their common and ordinary neani ng. Stubbe v. CGuidant Mit.

Ins. Co., 2002 W App 203, 98, 257 Ws. 2d 401, 651 N W2d 318.
On the other hand, where the policy |anguage at 1issue "is
susceptible to nore than one reasonable construction,” it is
anmbi guous. 1d. \Were anbiguity exists in a grant of coverage,
we will construe the policy against the drafter, and in favor of
the reasonable expectations of the insured. Fol kman, 264
Ws. 2d 617, q116-17.

112 However, the principle that anbiguities wll be
construed in favor of the insured is not wthout Iimts.
Primarily, this rule of construction applies to determne the
breadth of initial grants of coverage. Accordingly, anbiguities
in a grant of coverage are construed broadly in favor of
af fording coverage. Acuity, 310 Ws. 2d 197, ¢913. Thi s
benefits the insured. Anmbiguities in exclusions to a grant of
coverage are construed narrowmy, thereby limting the exclusion.

Frost v. Witbeck, 2001 W App 289, 19, 249 Ws. 2d 206, 638

N.W2d 325. This also favors the insured. However, a
reasonable insured is presuned to understand that an exclusion
in an insurance policy limts, rather than confers, coverage.

Bulen v. W Bend Mut. Ins. Co., 125 Ws. 2d 259, 263, 371 N.w2d

392 (. App. 1985). Stated otherw se, clauses of exclusion

subtract from coverage, rather than add to coverage. |d.
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113 Further, where an insurance policy's initial grant of
a type of coverage is clear, a court wll not interpret an
anbiguity in an exception to an exclusion to operate as a grant

of an additional type of coverage. See Jaderborg v. Am Famly

Mut. Ins. Co., 2000 W App 246, 117, 239 Ws. 2d 533, 620 N.WwW2d

468 (" Coverage cannot be established by an exception to an

exclusion.") (citing Arnold P. Anderson, Wsconsin |Insurance Law

8§ 1.9B (4th ed. 1998)). An exclusion nust be read in
conjunction with the policy's initial grant of coverage because
it is on that initial grant of coverage that the exclusion
oper at es. An "'exception to an exclusion [from coverage] does
not, standing alone, <create <coverage unless the claim is
cogni zabl e under the general grant of coverage.'" Jader bor g,
239 Ws. 2d 533, 117 (citation omtted).

114 These principles sinply reflect the traditional three-
part inquiry into questions of insurance coverage. When
determ ning whether a policy provides coverage, a court first

| ooks to the initial grant of coverage. See Estate of Sustache

v. Am Famly Miut. Ins. Co., 2008 W 87, 922, 311 Ws. 2d 548,

751 N.W2d 845. "If the court determnes that the policy was
not intended to cover the clains asserted, the inquiry ends."
Id. If the court determnes that the initial grant of coverage
does cover the type of claim presented, the second step requires
the court to examne the policy's exclusions to determne

whet her coverage has been w thdrawn by an exclusion. See Am

Famly Mit. Ins. Co. v. Am Grl, Inc., 2004 W 2, 124, 268

Ws. 2d 16, 673 NW2d 65. Third, if coverage for the claim has
8
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been wthdrawn by an exclusion, the court examnes any
exceptions to that exclusion that mght reinstate coverage for
the claim See id.

115 Two aspects of this est abl i shed i nquiry are
particularly relevant here. First, a policy's initial grant of
coverage is a separate analysis that precedes examnation of a
policy exclusion and exceptions to the exclusion.’ Second, when
we exam ne exclusions and their exceptions, we do so with a
slightly nodified focus because the analysis of whether an
exclusion or an exception applies presunes that the claim cones
within the initial grant of coverage. Under this nethod of
inquiry, exclusions are construed narrowy. Additionally, an
exception to an exclusion cannot <create coverage where the
policy's initial grant of coverage does not provide that type of
coverage. See id.

16 Furthernore, although we wll resolve coverage and
exclusion anbiguities in favor of an insured' s reasonable
expectations, this interpretive nethod does not require us to
"sinply adhere to any interpretation that is grammatically

pl ausi bl e and creates coverage for insureds.” State Farm Muit.

Auto. Ins. Co. v. Langridge, 2004 W 113, 947, 275 Ws. 2d 35,

683 N W2d 75. A term that is potentially anbiguous when read

in isolation my be clarified by reference to the policy as a

" This corresponds to the |ogical and objectively reasonabl e
inquiry in which an insured will engage when exam ning his or
her policy: s there coverage under this policy? |Is coverage
sonmehow excluded? Are there any exceptions to that exclusion
that m ght reinstate coverage?
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whole, and we will, therefore, examne the effect of individual
terms wthin the context of the entire policy when resolving

clainmed anbiguities. See Blumv. 1st Auto & Cas. Ins. Co., 2010

W 78, 120, 326 Ws. 2d 729, 786 N.W2d 78.

17 In addition to the language used in the policy, we
will look to the purpose of the particular insurance and the
kind of coverage that a reasonable person in the insured s
position would expect under the policy.® See id., 1123-28.
Accordingly, where one potential interpretation of an allegedly
anbi guous term or phrase would contravene the purpose of the
i nsuring agreenent or would expand coverage beyond the kind of
coverage contenplated in the policy, such interpretation wll be
rejected as unreasonable. See id., T131-32.

18 Language in an insurance policy's grant of coverage
may be anbi guous such that an insured nay reasonably expect the
terms to nean that coverage is provided for the claim or that

an exclusion from coverage is inapplicable. See Vandenberg v.

Cont'l Ins. Co., 2001 W 85, 9140, 244 Ws. 2d 802, 628 N W2d

876. Al ternatively, language that is seemngly clear may be

made anbiguous in the context of the policy as a whole.

8 Al'though the factor of policy cost will not be dispositive
in ascertaining the parties' intentions, the anount paid for
coverage may lend support to the conclusion that potentially
anbi guous ternms should be construed one way rather than another.
Cf. Gen. Star Indem Co. v. Bankr. Estate of Lake Geneva Sugar
Shack, Inc., 215 Ws. 2d 104, 120-21, 572 N w2d 881 (C. App.
1997) (relatively low premum for insurance policy buttressed
conclusion that parties did not contenplate policy to cover nore
substantial risks).

10
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Fol kman, 264 Ws. 2d 617, {19. This "contextual anbiguity"
arises when a policy provision that wmy at first seem
unanbi guous becones susceptible to nore than one reasonable
meani ng when read in the context of other policy |anguage. 1d.,
121. Asserted contextual anbiguities also may be disproved by
exam nation of the policy as a whole. See Blum 326 Ws. 2d
729, 132.

119 For exanple, wunder the "Coverages" section of the
Executive Unbrella policy, only one type of coverage 1is
af f or ded: third-party liability. The policy states that Auto-
Owmers "will pay on behalf of the insured the ultimate net |oss
in excess of the retained limt which the insured becones
legally obligated to pay as damages because of personal injury
or property damage."®

20 UM coverage is first-party coverage; it is a different

type of coverage than third-party liability coverage.'® First-

® As applicable here, the definition of "retained limt"
provi des that Auto-Owners’ liability under the Executive
Unrbrell a does not arise until "the limts of liability . . . for
each policy listed or insurance described in Schedule A" are
exceeded. Again, this is an affirmation of third-party
liability coverage.

0 As early as 1987, the Wsconsin |nsurance Conmi ssioner
exenpted unbrella policies from the statutory requirenment that
all autonmobile liability policies afford UM coverage. See Ws.
Admin. Code 8 INS 6.77(4)(a) (Jan. 2012); see also Ws. Stat.
8§ 632.32(1) and (4)(a)l. (2005-06) (requiring that all auto
policies include UM coverage, "[e]xcept as otherw se provided,"
Ws. Stat. 8§ 632.32(1) (2005-06)). Wadzi nski does not assert
here that UM coverage was required in unbrella policies at the
time of the accident, and we therefore do not address the issue

further.

11
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party coverage does not conme within the policy's statenent that
it will pay that "which the insured becones legally obligated to
pay as danages," because the phrase describes only third-party
liability coverage. Furthernore, first-party coverage requires
a specific grant of that type of coverage in order to add to the
third-party litability coverage initially granted. See

Muehl enbein v. W Bend Miut. Ins. Co., 175 Ws. 2d 259, 266-67

499 N.W2d 233 (C. App. 1993) (concluding that a court first
considers the type of coverage afforded). Auto-Omers' grant of
coverage unanbiguously, and exclusively, provides third-party
cover age. !

21 The question then becones whet her the endorsenent that
contains an exception to an exclusion of first-party coverage

provides a grant of an additional type of coverage, i.e., first-

party coverage. As we have explained above, the initial grant

1 The Executive Unbrella policy's "lInsuring Agreement”
provi des general guidance in interpreting the policy. | t
st ates:

W agree to provide insurance subject to all the
terms of this policy. In return, you nust pay the
prem um and conply with all the policy terns.

This policy applies to personal injury and
property damage which occur during the policy period
as shown in the Declarations. The limts of our

[tability and the premum are also shown in the
Decl arati ons.

Accordingly, the Insuring Agreenment's references to the rel evant
policy provisions affirm that the policy provides coverage for
injuries or property damage suffered by third-parties, not
injuries or property damage suffered by the insured.

12
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of coverage in the Executive Unbrella policy is for third-party
liability coverage; on that point, there is no dispute between
the parties.® If the policy did not include an endorsement
captioned "Exclusion of Personal Injury to Insureds Follow ng
Form and its exception to that exclusion, there would be no
argunment made that the policy affords nore than third-party
liability coverage.

22 Accordingly, we begin by examning the words used in
the endorsenent's exclusion and the exclusion's exception. e

do so in the context of the policy in which they appear:

EXCLUSI ON OF PERSONAL | NJURY TO | NSUREDS
FOLLOW NG FORM

do not cover personal injury to you or a relative.
will cover such injury to the extent that insurance
is provided by an underlying policy listed in Schedul e

&%

>

(Enmphasi s added.)
123 The caption to the endorsenent gives notice that what

is to follow is an exclusion from coverage for the insured's

12 The policy's grant of coverage states that Auto-Oaners
"Wll pay on behalf of the insured the ultimate net loss in
excess of the retained limt which the insured becones legally
obligated to pay as danmages because of personal injury or
property danage." This is an unanbi guous statenment of third-
party liability coverage.

13
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first-party personal injury claims.'® However, interpretation of
an insurance policy cannot rest on a caption alone; the entire

policy provision nust be considered. See Ot v. Al-Star Ins.

Corp., 99 Ws. 2d 635, 645, 299 N.W2d 839 (1981).

124 The statenents in the endorsenent about what "we do
not cover" or what "we wll cover" are statenents of Auto-
Owmers' obligations under the Executive Unbrella policy and
Aut o- Omers' obligations under the additional policies listed in
Schedule A Stated otherw se, the "Conprehensive Personal
Liability" policy and the "Autonmobile Liability" policy, |isted
in Schedule A of the Executive Unbrella policy, were issued by
Aut o- Oaner s. Therefore, no other vendor of insurance has any
inpact on the interpretation of the endorsenent at issue here
and no other vendor wll nake paynents under either of the
underlying policies described in Schedule A

125 The | anguage of the endorsenent is helpful in other

ways too. The first sentence of the endorsenent provides that,

"W do not cover personal injury to you or a relative." The
Executive Unbrella policy defines "we": "W, 'us' or 'our'
means the Conpany providing this insurance.” A reasonabl e

insured would therefore understand that "we" refers to Auto-

3 I'ncluding an endorsenment to clarify the limted scope of
coverage is a valid and permssible use of an endorsenent.
Muehl enbein v. W Bend Mut. Ins. Co., 175 Ws. 2d 259, 268-69,
499 N W2d 233 (C. App. 1993). A provision that sinply
reaffirnms existing coverage is not rendered neaningless by its
repetition; rather, the reiteration serves to strengthen the
conclusion that first-party UM coverage was not afforded under
t he Executive Unbrella policy. See id.

14
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Onner s. There can be no msunderstanding that first-party
coverage is not created by the first sentence of the
endor senent .

26 The second sentence of the endorsenent provides, "W
will cover such injury to the extent that insurance is provided
by an wunderlying policy listed in Schedule A" Agai n, "We"
refers to Auto-Omers. "Such injury" refers back to "personal
injury to you or a relative" in the first sentence. By so
referring, the phrase assures that the first sentence does not
interfere wth an independent obligation for first-party
coverage that was undertaken in a policy listed in Schedule A
and issued by Auto-Oamners.'® The nature of that independent
obligation is explained as: "to the extent that insurance is
provided by an wunderlying policy |listed in Schedule A"

Accordingly, any obligation that Auto-Omers has for first-party

4 Additional ly, Wadzi nsKki argues that W's. St at .
8 632.32(6)(b) prohibits Auto-Owmers from disclaimng coverage
for its own insured under the Executive Unbrella policy because
that statute forbids an insurer from excluding from coverage
"[Alny person who is a naned insured.” As discussed above, the
| nsurance Conmi ssioner exenpted wunbrella policies from the
requi renent of affording UM coverage, so an unbrella policy that
does not afford UM coverage wll not be in violation of
8§ 632.32(6)(b) because no such coverage need be provided under
an unbrella policy.

Moreover, Ws. Stat. § 632.32(6)(b)'s prohibition against
excluding named insureds from coverage further supports our
reading of the endorsenent as nerely reaffirm ng Auto-Omers'
obligation to maintain UM coverage in its underlying policy.
Wt hout the second sentence of the endorsenent, the policy m ght
be interpreted as running afoul of 8 632.32(6)(b)'s prohibition;
that sentence, however, clarifies that Auto-Omers honors its
obligations in the underlying policy and under the statute.

15
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coverage under a policy that it issued and that is listed in
Schedule A will be honored, notw thstanding the lack of first-
party coverage in the Executive Unbrell a.

127 1t follows then that the statenent, "W wll cover
such injury to the extent that insurance is provided by an
underlying policy Ilisted in schedule A" is reasonably
interpreted as Auto-Omers' assurance to its insured that even
t hough the Executive Unbrella policy does not provide first-
party coverage, that |ack of coverage for first-party clains
does not interfere with Auto-Omers' agreed-upon coverage for
first-party clains when such coverage is afforded by a policy
listed in Schedule A of the Executive Unbrella policy. The
exception can have no other neaning and remains consistent with
the grant of $2,000,000 third-party liability coverage in the
Executive Unbrella policy while also maintaining Auto-Omers'
obligation in Auto-Omers' Autonobile Liability policy listed in
Schedul e A

128 Wadzinski argues that it would be illogical for the
Executive Unbrella policy to require the insured to keep the
underlying Autonobile Liability policy "in full effect” unless
the full panoply of coverage under the Commercial Auto policy,
including UM coverage, were afforded wunder the Executive
Unbrella policy. In particular, Wdzinski relies on the
endorsenment caption's use of the phrase "followng fornt to

suggest that the endorsenent could reasonably be interpreted as

16
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i ncorporating the UM coverage from the Conmmercial Auto policy.?*®
Therefore, we examne the neaning of "followng form and its
use in the Executive Unbrella policy.

129 "Followng form' is an insurance industry term of art
that is typically wunderstood by insurance professionals to
suggest that an excess or unbrella policy incorporates the terns
of another underlying policy. See 23 Eric MIls Hol mes, Hol nes’

Appleman on Insurance 8 145.1 (2d ed. interim vol. 2003)

[ hereinafter Hol nes’ Appleman 8§ 145.1]. Follow ng form policies

are typically very short, in that they sinply state their
adoption of underlying policy terns, usually wthout nuch else.

See Johnson Controls, Inc. v. London Mt., 2010 W 52, 934 &

n.7, 325 Ws. 2d 176, 784 N.W2d 579, reconsid. denied, 2011 W

1, 330 Ws. 2d 443, 793 N W2d 71 (citing Holnes'" Applenman

§ 145.1). This practice is intended to ensure that the sane
terms of coverage are nmuaintained between prinmary and excess
| evel s of insurance. See 15 Lee R Russ & Thomas F. Segalla

Couch on Insurance 8§ 220:32 n.31 (3d ed. 2005 & Supp. 2011).

Nonet hel ess, following form policies regularly include terns and

provisions that afford distinct coverage or exclusions from

15 Wadzi nski points to nunerous other provisions in the body
of the Executive Unbrella policy as supporting the argunent that
the policy and endorsenent are contextually anbiguous and that
first-party coverage should, therefore, be afforded. As
di scussed above, we conclude that the provisions in the
unendorsed body of the policy clearly and exclusively provide
third-party coverage. W focus, therefore, on the Personal
I njury endorsenent as the only provision that could potentially
upset the contextually clear grant of third-party coverage in
t he Executive Unbrella policy.

17
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those provided in the underlying policy. See Hol nes' Appl enman

8§ 145. 1.

130 A "stand-alone" policy nmay be contrasted wth a
"followng form policy. "A stand-al one excess policy is an
i ndependent insuring agreenent."” Id. Accordingly, the terns
"stand-al one" and "following fornf refer to the type of insuring
agreenent as a whole, rather than to a nethod of defining terns
within the policy. See id. Here, there is no question that the
Executive Unbrella policy is a stand-alone policy, not a
followng form policy. However, WaAdzinski argues that the
endorsenent is a follow ng form endorsenent. This makes little
sense, as the term is one that is applied to policies as a
whol e, not to endorsenments to a stand-al one policy.

131 Furthernore, the wuse of "followng fornm in the
caption to the endorsenent does not create a contextua
anbiguity. First, as we have noted, wthout the contested
endorsenent, only third-party coverage is afforded in the
Executive Unbrella policy. Second, the exclusionary |anguage of
the Personal Injury endorsenent reaffirms the Executive
Urbrella's limted third-party liability coverage, rather than

granting a new type of coverage. See Miehl enbein, 175 Ws. 2d

at 269.

132 Wadzi nski al so poi nts to t he "Mai nt enance of
Underlying Insurance" provision in the Executive Unbrella policy
as support for the argunent that "following form is intended to
i ncorporate such underlying coverage whol esal e. Thi s argunent
m sperceives the nature of wunbrella coverage and ignores the
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plain neaning of the "Maintenance of Underlying |Insurance"
provision in the Executive Unbrella policy.
133 The "Maintenance of Underlying |Insurance" provision

instructs the insured that "You nust keep each policy described

in Schedule A in full effect during the term of this
policy. . . . If you fail to do so, we shall be liable only to
the extent we would have been liable had you conplied."” The

provision did not require that Wadzi nski maintain any anmount of
UM coverage in the Executive Unbrella policy. Rat her, the
provision requires that an insured maintain the type of coverage
actually contenplated wunder the wunbrella, i.e., third-party
liability coverage, not necessarily all conceivable types of
cover age.

134 The argunent that the underlying insurance provision

mandates UM benefits also is circular. It assunes that the
extent to which Auto-Omers "would have been liable" already
i ncl udes coverage for UM benefits. For exanple, if WAdzinsk

had decreased the UM coverage under the Commercial Auto policy,
but maintained the separate $1,000,000 in conprehensive
l[iability coverage under the Commercial Auto policy, it seens
that the "Maintenance of Underlying I|nsurance" provision would
have been conplied with as to the third-party coverage under the

Executive Unbrella policy. See Etter v. State Farm Miut. Auto.

Ins. Co., 2008 W App 168, 1113-15, 314 Ws. 2d 678, 761 N W 2d
26 (concluding that the requirenment that wunderlying liability
i nsurance be maintained did not require insured to nmaintain UM
coverage where the unbrella policy did not otherw se contenplate
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UM coverage). Accordingly, we cannot conclude that the
requi r enent of underlying insurance contributes to any
contextual anbiguity in regard to first-party coverage.

135 Accordingly, although the neaning of the term
"followng fornm' has been artfully argued by Wdzinski, such
argunment does not have sufficient force to contravene the plain
| anguage that specifies the type of coverage afforded under the

endorsed Executive Unbrella policy. See Holnmes' Appl eman

8§ 145.1.

136 Wadzinski also relies on Stubbe, wherein the court of
appeal s concluded that the unbrella policy at issue did afford
first-party U M coverage. The court of appeals reasoned that
because the unbrella policy made nmultiple explicit references to
the underlying UM coverage, including showing that it was a

covered provision on the declarations page, the policy was

anbiguous as to the initial grant of coverage. St ubbe, 257
Ws. 2d 401, 9910-12. That anbiguity caused the court to
conclude that the insured was entitled to coverage. Id., 9115

The Executive Unbrella policy, however, makes no references to
UM cover age. Therefore, Stubbe provides no support for the
position Wadzinski takes, given the terns of the Executive
Unbrella policy that we are called upon to interpret.

137 Qur interpretation of the Executive Unbrella policy
rests on established analyses for determning whether an

insurance policy is contextually anbiguous. See Fol kman, 264

Ws. 2d 617, 129. In Fol kman, we stated that "any contextua
anbiguity in an insurance policy nust be genuine and apparent on
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the face of the policy, if it is to upset the intentions of an
i nsurer enbodi ed in ot herw se cl ear | anguage. " Id.
Accordingly, an insurance policy will not be deened contextually
anbi guous "sinply because the insured has offered a renotely
possi ble second interpretation.™ Id., 931 (quoting Hause V.
Bresina, 2002 W App 188, 98, 256 Ws. 2d 664, 649 N.W2d 736
(internal quotation and citation omtted).® W hold to these
princi ples here.

138 Qur construction of the Executive Unrbrella policy and
its endorsenent also is supported by interpretations of simlar
i nsurance provisions in multiple cases before the court of
appeal s. Col l ectively, these cases provide that an unamnbi guous
initial grant of third-party coverage will not be undone by an

exclusion, see Jaderborg, 239 Ws. 2d 533, ¢{17; that an

endorsenment that includes both an exclusion and an exception to
the exclusion will not be read to overcone the initial grant of

coverage, see Miehl enbein, 175 Ws. 2d at 265-66; and that the

requirenent of maintaining wunderlying autonmobile liability
i nsurance does not translate into a correspondi ng requirenent
that UM coverage be nmaintained, see Etter, 314 Ws. 2d 678,

1913- 15.

' 1nits opening brief to this court, counsel for Wadzi nski
stated that "Anbiguous policies always create coverage," citing
Kaun v. Indus. Fire & Cas. Ins. Co., 148 Ws. 2d 662, 669, 436
N.W2d 321 (1989). Wiile the cited case spoke broadly of the
rule of construing anbiguous insurance policies in favor of
coverage, the proposition counsel has stated is not a correct
statenent of the |law, as we have expl ai ned above.

21



No. 2009AP2752

139 In accordance with these principles, we conclude that
the Executive Unbrella policy's grant of coverage provides only
one type of coverage: excess third-party liability coverage.
Read in context, neither the exclusion of first-party coverage
nor its exception that reaffirnms  Auto- Owners'’ under | yi ng
obligations can be read to rewite the wunbrella policy's
unanmbi guous grant of third-party coverage. Accordingly, we
conclude that Wadzinski's Executive Unbrella policy cannot
reasonably be construed to afford $2, 000, 000 of UM cover age.

1. CONCLUSI ON

140 We conclude that the Executive Unbrella policy at
issue does not afford first-party UM coverage. The policy's
grant of coverage unanbi guously provides only excess third-party
l[iability coverage. Further, the |anguage and structure of the
endorsenment to the Executive Unbrella policy denonstrate that
the endorsenent reaffirnms the unbrella policy's exclusion of
first-party coverage. Additionally, an exception to that
exclusion clarifies that the exclusion is not intended to
interfere wth first-party coverage 1in other Auto-Omers
policies that are referred to in Schedule A Accordi ngly, we
conclude that the circuit court's sunmary judgnment in favor of
Aut o- Owmers was proper, and therefore, we reverse the decision
of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

rever sed
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141 ANN WALSH BRADLEY, J. (di ssenting). The issue in
this case is whether the wunbrella insurance policy provides
uni nsured notorist (UM coverage. The parties' argunents center

on the nmeani ng of an endorsenent, which provides in full:

Excl usi on of Personal Injury to Insureds
Fol | owi ng Form

We do not cover personal injury to you or a relative.

W will cover such injury to the extent that insurance
is provided by an underlying policy listed in Schedul e
A

42 Both parties agree that the first sentence, standing
al one, would operate to exclude UM coverage.! However, the first
sentence does not stand alone, and the parties disagree about
the neaning of the second sentence, "W wll cover such injury
to the extent that insurance is provided by an underlying policy
listed in Schedule A" It is undisputed that UM insurance is
provi ded by one of the underlying policies listed in Schedule A

43 In arriving at its conclusion that there is no
coverage here, the nmmjority invents a novel approach to the
interpretation of insurance policies, generally. Its approach
is erroneous because it: (1) evinces a msunderstanding of how
policies are witten; (2) is inconsistent wth how courts
heret of ore have approached the interpretation of policies; and

(3) is based on a nonsensical prem se that an endorsenent in an

! The parties appear to agree that the endorsenent's
reference to "personal injury to you or a relative" relates to
first-party UM coverage. No argunent has been made that the
endorsement is instead intended to address an insured' s third-
party liability for injury caused to another insured.

1
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unbrella policy could ever negate coverage in an underlying
policy.

44 1 conclude that, at the very least, the policy is
contextually anbiguous and should be construed in favor of
coverage. Accordingly, | respectfully dissent.

I

45 The nmmjority correctly asserts that a court begins its
interpretation of an insurance policy by looking to the grant of
cover age. Majority op., 914. However, it appears to believe
that the only place a grant of coverage can be made is in the
section of the policy |abeled "Coverages." Id., 1119-20. The
majority reads the "Coverages" section of the unbrella policy in
isolation, and it determnes that this policy unanbiguously
provides only third-party coverage. Id., 1119-20. Based on
this premse, the majority asserts that the endorsenment at issue
is an "exclusion" rather than a grant of coverage. Id., 21.

146 Wt hout specifically ment i oni ng or di scussi ng
Wadzinski's interpretation, the nmpjority further contends that
there can be only one reasonable interpretation of the second

sentence of the endorsenent. It concludes that the phrase "we
will cover” refers not only to Auto-Omers' obligations under
the wunbrella policy, but also its obligations under the
underlying policies. Id., 9124. It asserts that the second
sentence is nmeant to clarify that the first sentence does not
negate any coverage provided by an wunderlying policy. Id.,

1926-27.
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147 The majority's approach evinces a msunderstandi ng of
how insurance policies are witten. “"An endorsenment is a
witten docunent attached to an insurance policy that nodifies

the policy by changing the coverage provided by the policy.”" 1

Jeffrey E. Thomas, New Appl eman on I nsurance Law Library Edition

8§ 1.07[8] (2009) (enphasis added). Oten, endorsements are used
by an insurer to tailor a standard policy to the needs of a
particular insured or the regulatory requirenents of a
particular state. I1d.

148 Although the majority focuses exclusively on the
"Coverages" section to define the grant of coverage, a grant of
coverage nay also be found in an endorsenent. Just as much as
an endorsenment may "limt or subtract coverage," an endorsenent
may al so "add coverage for acts or things not covered by the
ori gi nal policy." Id. Accordi ngly, endorsenents can
significantly alter the scope of coverage.?

149 Gven that endorsenents can alter the scope of

coverage, one leading treatise recommends reading a policy by

starting with the endorsenents:

Because endorsenents change the basic policy form
reading a Commercial General Liability ("CA&") policy,
or any insurance policy, is unlike reading anything

el se. Put sinply, the reader should not start from
page one. . . . It is necessary to begin with the
2 See Miehlenbein v. Wst Bend Mit. I ns. Co., 175

Ws. 2d 259, 265, 499 N.W2d 233 (C. App. 1993) (" An
endorsenment is a provision added to an insurance contract
altering its scope or application that takes precedence over
printed portions of the policy in conflict therewith."); Stubbe
V. Quidant Mut. Ins. Co., 2002 W App 203, 9113, 257 Ws. 2d 401,
651 N. W 2d 318 (sane).
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endorsenents because they can change any part or
provision of an insurance policy, no matter how
fundanmental to the policy.

3 Thomas, supra, 8§ 21.01[1]. The majority errs by failing to

consider that a grant of <coverage nmay be found in an
endor sement .
11

50 Not only does the majority's approach evince a
m sunder st anding of how policies are witten, its approach is
al so inconsistent with the way in which insurance policies are
interpreted by courts. To determne what is covered under a
policy and whether a policy provision is anbiguous, courts read
i ndi vidual provisions in the context of the whole policy, rather

than isolating a snmall part of the policy |anguage. Fol kman v.

Quanme, 2003 W 116, 921, 264 Ws. 2d 617, 665 N.W2d 857; State
Farm Mut. Auto. Ins. Co. v. Bailey, 2007 W 90, 127, 302

Ws. 2d 409, 734 N.W2d 386.
151 The approach adopted by the nmmjority was explicitly

rejected by the court of appeals in Stubbe v. Guidant Mitual

| nsurance Co., 2002 W App 203, 257 Ws. 2d 401, 651 N . W2d 318.

In that case, an unbrella policy's statement of coverage was
simlar to the "Coverages" section here in that it exclusively
granted third-party liability coverage.® The insurer, GQuidant,

argued that the statenent of coverage was unanbiguous, and

31In relevant part, the statement of coverage provided: "W
will pay the ultinmate net |oss that any covered person becones
legally obligated to pay because of personal injury or property
damage to which the insurance applies occurring during the
policy period." Stubbe, 257 Ws. 2d 401, ¢99.

4
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therefore, that the policy did not provide any first-party
cover age.

152 The Stubbe court noted that "the policy nust be read
as a whole,"” id., 910, and it rejected @Quidant's "view of the
unbrella policy [which] focuse[d] alnpbst exclusively on the
policy's statenment of coverage," id., 19. Rat her, because of
the interaction between an exclusion, an endorsenent, and the
schedul e of wunderlying insurance limts, the court of appeals
found the unbrella policy to be contextually anbiguous, and it
construed it in favor of coverage. 1d., 715 n.4.

153 The nmgjority should not tinker wth established

nmet hods of interpretation. This case and Stubbe are on all
fours. In both cases, the statenment of coverage does not
include first-party clains. In both cases, other provisions of

the policy, including the endorsenents, can be read to grant UM
cover age. The majority should follow Stubbe's analysis, rather

t han overruling Stubbe sub silencio.?

* The majority's discussion evinces a nunber of additiona
m sunder st andi ngs about how insurance policies are interpreted
which are not specifically addressed in this dissent. For
instance, it asserts that the rule of construing anbiguities in
favor of coverage applies "primarily" when determining the
breadth of the grant of coverage. Mpjority op., T12. Yet, in
the very sane paragraph, it acknow edges that exclusions are
construed narrowy. The consequence of construing an exclusion
narromy is that the policy is construed in favor of coverage.

5
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IV

154 Because it isolates the "Coverages" section to
determine the scope of the grant of coverage, the majority
presunes w thout analysis that the endorsement at issue in this
case nust be an exclusion. It then junps to the concl usion that
the second sentence of the endorsenent nust be an exception to
the exclusion, and it adopts a strained interpretation of the
endor senment based on a nonsensical prem se.

155 The nmjority interprets the first sentence, "we do not
cover personal injury to you or a relative,” to nmean that there
is no UM coverage. Majority op., 925. It advances that the
role of the second sentence, "[w]le will cover such injury to the
extent that insurance is provided by an underlying policy listed
in Schedule A" is to clarify that this fact will not negate any
UM coverage provided by Auto-Omers in an underlying policy.
Id., 9126-27. It contends that the second sentence of the
endorsenment "assures [Wadzinski] that the first sentence does

not interfere with an independent obligation for first-party

Additionally, the majority sets forth a nunber of related,
overbroad "principles" that |ikewi se do not conport with the way

in which courts interpret insurance policies. For exanple, at
138, it states: "an unanbiguous initial grant of third-party
coverage w | not be undone by an exclusion, . . . an
endorsenment that includes both an exclusion and an exception to
the exclusion will not be read to overcone the initial grant of
coverage, . . . and t hat t he requi r enent of mai nt ai ni ng
underlying autonobile Iliability insurance does not translate
into a corresponding requirenent t hat UM coverage be
mai ntained." A court's interpretation of an insurance policy is
not dependent on rigid rules. Rat her, it depends upon the

| anguage of the policy.
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coverage that was undertaken [by Auto-Oaners] in [an underlying]
policy listed in Schedule A[.]" Id., 926.

56 The prem se that a provision in an unbrella policy can
interfere with or negate coverage provided in an underlying

policy is nonsensical. As the court of appeals said, we
guestion why an insurer or anyone else would believe that an
exclusion in an wunbrella policy could have any effect on

coverage in an underlying policy." WAadzi nski v. Auto-Omners

Ins. Co., 2011 W App 47, 116, 332 Ws. 2d