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NOTI CE 
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version will appear in the bound 
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Mi l waukee 

Count y,  Denni s P.  Mor oney,  Judge.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s case i s bef or e t hi s  cour t  

on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o Wi s.  St at .  

§ ( Rul e)  809. 61 ( 2009- 10) .   I t  concer ns t he pr oper  measur e of  

damages i n an act i on t o r ecover  under  an i nj ur ed par t y ' s 

under i nsur ed mot or i st  ( UI M)  cover age.   We r esol ve t hi s quest i on 

i n t he cont ext  of  t he l i mi t ed scope of  r evi ew of  an ar bi t r at i on 

panel ' s deci s i on.    

¶2 I n t hi s case,  t he i nj ur ed par t y,  Li ndy Or l owski  

( Or l owski ) ,  submi t t ed a c l ai m t o St at e Far m Mut ual  Aut omobi l e 
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I nsur ance Company ( St at e Far m)  under  her  UI M cover age af t er  

exhaust i ng t he pol i cy l i mi t s of  t he under i nsur ed mot or i st .   

Pur suant  t o t he ar bi t r at i on pr ovi s i on i n t he UI M cover age 

por t i on of  her  pol i cy,  Or l owski  and St at e Far m submi t t ed t he 

quest i on of  damages t o an ar bi t r at i on panel .   The panel  

concl uded t hat  t he cour t  of  appeal s deci s i on i n Her i t age Mut ual  

I nsur ance Company v.  Gr aser ,  2002 WI  App 125,  254 Wi s.  2d 851,  

647 N. W. 2d 385,  pr ecl uded Or l owski  f r om r ecover i ng under  her  UI M 

cover age t he val ue of  medi cal  expenses t hat  wer e wr i t t en of f  by 

her  medi cal  pr ovi der . 1   

¶3 Or l owski  pet i t i oned t he ci r cui t  cour t  f or  modi f i cat i on 

of  t he ar bi t r at i on awar d pur suant  t o Wi s.  St at .  § 788. 11 ( 2007-

08) , 2 ar gui ng t hat  t he panel  er r oneousl y r el i ed on Gr aser .   The 

ci r cui t  cour t  f or  Mi l waukee Count y,  t he Honor abl e Denni s P.  

Mor oney pr esi di ng,  agr eed and modi f i ed t he ar bi t r at i on awar d t o 

i ncl ude t he val ue of  t he wr i t t en- of f  medi cal  expenses.   The 

cour t  of  appeal s cer t i f i ed t he case t o t hi s cour t  because i t  

per cei ved an i r r econci l abl e conf l i c t  bet ween Gr aser ' s hol di ng 

t hat  t he col l at er al  sour ce r ul e has no appl i cat i on i n UI M cases 

and t hi s cour t ' s  pr ecedent  on t he l aw of  damages and t he 

col l at er al  sour ce r ul e.   Fur t her ,  t he cour t  of  appeal s not ed 

                                                 
1 The wr i t t en- of f  medi cal  expenses const i t ut e t he val ue of  

medi cal  expenses t hat  wer e wai ved or  f or gi ven by Or l owski ' s 
medi cal  pr ovi der  as a r esul t  of  negot i at ed di scount s bet ween t he 
medi cal  pr ovi der  and Or l owski ' s heal t h i nsur er ,  Uni t ed 
Heal t hcar e.  

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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t hat  Or l owski ' s pol i cy r equi r ed t he ar bi t r at i on panel  t o awar d 

t he amount  t hat  she was " l egal l y ent i t l ed t o col l ect "  f r om t he 

under i nsur ed mot or i st ,  whi ch i s cont r ol l ed by t hi s cour t ' s  

pr ecedent  on t he col l at er al  sour ce r ul e and t or t  damages.    

¶4 We r eaf f i r m what  our  pr i or  pr ecedent  has cl ear l y 

est abl i shed:  an i nj ur ed par t y  i s ent i t l ed t o r ecover  t he 

r easonabl e val ue of  medi cal  ser v i ces,  whi ch,  under  t he oper at i on 

of  t he col l at er al  sour ce r ul e,  i ncl udes wr i t t en- of f  medi cal  

expenses.   We over r ul e Gr aser  t o t he ext ent  t hat  i t  hol ds t hat  

t he col l at er al  sour ce r ul e has no appl i cat i on i n cases i nvol v i ng 

UI M cover age.   The ar bi t r at i on panel ' s deci s i on i n t hi s case was 

pr oper l y modi f i ed by t he c i r cui t  cour t  pur suant  t o Wi s.  St at .  § 

788. 10 and § 788. 11 because t he ar bi t r at or s exceeded t hei r  

aut hor i t y by f ai l i ng t o f ul l y  r evi ew and appl y t hi s cour t ' s  

deci s i ons on t he col l at er al  sour ce r ul e and t he l aw of  damages.   

Such r evi ew and appl i cat i on was r equi r ed by t he quest i ons 

submi t t ed f r om t he pol i cy l anguage di r ect i ng t he panel  t o awar d 

Or l owski  t he amount  t hat  she was " l egal l y ent i t l ed t o col l ect "  

f r om t he under i nsur ed mot or i st .    

¶5 Ther ef or e,  we af f i r m t he ci r cui t  cour t ' s  deci s i on 

modi f y i ng t he ar bi t r at i on panel ' s awar d t o i ncl ude t he 

r easonabl e val ue of  Or l owski ' s medi cal  ser vi ces.  

I .  BACKGROUND 

 ¶6 On December  30,  2004,  Or l owski  was i nvol ved i n a mot or  

vehi c l e acci dent  caused by an under i nsur ed dr i ver .   Or l owski  

r ecover ed damages up t o t he l i mi t s of  t he under i nsur ed dr i ver ' s  

i nsur ance.   Or l owski  had heal t h i nsur ance cover age wi t h Uni t ed 
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Heal t hcar e,  whi ch pai d a por t i on of  Or l owski ' s medi cal  expenses 

as a r esul t  of  t he acci dent .   She al so had an aut omobi l e 

i nsur ance pol i cy wi t h St at e Far m i ncl udi ng UI M cover age.    

¶7 Af t er  exhaust i ng t he under i nsur ed mot or i st ' s  cover age,  

Or l owski  submi t t ed a c l ai m t o St at e Far m t o r ecover  under  her  

UI M cover age.   Pur suant  t o t he UI M cover age por t i on of  her  

pol i cy,  an ar bi t r at i on panel  was sel ect ed t o deci de t wo 

quest i ons:  " 1.  I s t he i nsur ed l egal l y ent i t l ed t o col l ect  

damages f r om t he owner  or  dr i ver  of  t he uni nsur ed mot or  vehi c l e 

or  under i nsur ed mot or  vehi c l e;  and 2.  I f  so,  i n what  amount ?" 3   

¶8 The ar bi t r at i on panel  awar ded Or l owski  $11, 498. 55 f or  

medi cal  ser vi ces pr ovi ded t o her  as a r esul t  of  t he acci dent :  

$9, 498. 55 f or  t he medi cal  l i en c l ai med by Uni t ed Heal t hcar e and 

$2, 000 f or  Or l owski ' s out - of - pocket  medi cal  expenses. 4  The 

ar bi t r at i on panel  di d not  i ncl ude i n i t s awar d t he amount  of  

Or l owski ' s medi cal  expenses t hat  had been wr i t t en of f  by her  

medi cal  pr ovi der  because of  di scount s t hr ough her  heal t h 

                                                 
3 The ar bi t r at i on c l ause i n t he UI M cover age por t i on of  

Or l owski ' s pol i cy pr ovi des t hat  t he ar bi t r at i on panel  must  
answer  t hese t wo quest i ons.   Whi l e Or l owski ' s pol i cy was not  
submi t t ed t o t he ar bi t r at i on panel ,  bot h of  t he par t i es '  
ar gument s ar e pr emi sed on t he f act  t hat  t he ar bi t r at i on panel  
was asked t o answer  onl y t hese t wo quest i ons and al so,  as a 
r esul t  of  St at e Far m' s ar gument s,  asked t o deci de whet her  
Her i t age Mut ual  I nsur ance Company v.  Gr aser ,  2002 WI  App 125,  
254 Wi s.  2d 851,  647 N. W. 2d 385,  appl i ed.   ( St at e Far m Br .  at  9-
10;  Or l owski  Br .  at  6- 7. )  

4 Or l owski  was al so awar ded $2, 325 f or  unr ei mbur sed wage 
l oss and $42, 500 f or  past  and f ut ur e pai n,  suf f er i ng and 
di sabi l i t y .    
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i nsur ance cover age wi t h Uni t ed Heal t hcar e. 5  The panel  di d not  

i ncl ude t hese wr i t t en- of f  medi cal  expenses i n i t s awar d because 

i t  concl uded t hat  t he cour t  of  appeal s deci s i on i n Gr aser ,  254 

Wi s.  2d 851,  pr ovi ded t hat  t he col l at er al  sour ce r ul e di d not  

appl y t o UI M cl ai ms and t hus di d not  al l ow Or l owski  t o r ecover  

t hese expenses.   At  Or l owski ' s r equest ,  t he ar bi t r at i on panel  

submi t t ed a suppl ement al  deci s i on concl udi ng " t hat  t he necessar y 

and r easonabl e val ue of  t he medi cal  ser vi ces pr ovi ded t o Mr s.  

Or l owski  as a r esul t  of  t he acci dent  i s [ $72, 985. 94] . "   The 

di sput e i n t hi s case i s over  t he $61, 487. 39 i n medi cal  expenses 

t hat  wer e wr i t t en of f  by Or l owski ' s medi cal  pr ovi der ——t he 

di f f er ence bet ween t he r easonabl e val ue of  medi cal  expenses and 

t he $11, 498. 55 i n medi cal  expenses t hat  t he panel  awar ded t o 

Or l owski .   

¶9 Or l owski  pet i t i oned t he Mi l waukee Count y Ci r cui t  Cour t  

f or  modi f i cat i on of  t he ar bi t r at i on awar d pur suant  t o Wi s.  St at .  

                                                 
5 Wr i t t en- of f  medi cal  expenses const i t ut e t he expenses 

" wr i t t en of f "  or  wai ved by a medi cal  pr ovi der  as a r esul t  of  
negot i at ed di scount s bet ween heal t h i nsur er s and t he medi cal  
pr ovi der .   See Kof f man v.  Lei cht f uss,  2001 WI  111,  ¶21,  246 
Wi s.  2d 31,  630 N. W. 2d 201 ( " The moder n heal t h car e syst em 
empl oys a myr i ad of  heal t h car e f i nance ar r angement s.   As par t  
of  t he syst em,  negot i at ed and cont r act ed di scount s bet ween 
heal t h car e pr ovi der s and i nsur er s ar e i ncr easi ngl y pr eval ent .   
Pur suant  t o t hese agr eement s,  an i nsur er ' s l i abi l i t y  f or  t he 
medi cal  expenses bi l l ed t o i t s  i nsur ed i s of t en sat i sf i ed at  
di scount ed r at es,  wi t h t he r emai nder  bei ng ' wr i t t en- of f '  by t he 
heal t h car e pr ovi der . " ) .  Wr i t t en- of f  medi cal  expenses ar e t he 
di f f er ence bet ween t he amount  bi l l ed f or  medi cal  ser vi ces and 
t he amount  t hat  t he medi cal  i nsur er  pays t o sat i sf y t he 
pat i ent ' s l i abi l i t y .    
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§ 788. 11. 6  Or l owski  ar gued t hat  t he ar bi t r at i on awar d must  be 

modi f i ed because t he ar bi t r at i on panel  i mpr oper l y i nt er pr et ed 

and r el i ed on Gr aser ,  254 Wi s.  2d 851.   St at e Far m ar gued t hat  

Or l owski  had not  pr ovi ded any basi s upon whi ch t he ci r cui t  cour t  

coul d modi f y t he awar d i n accor dance wi t h Wi s.  St at .  § 788. 10 

and § 788. 11.   Fur t her ,  St at e Far m asser t ed t hat  t he ar bi t r at i on 

panel  pr oper l y appl i ed Gr aser .  

¶10 The ci r cui t  cour t ,  t he Honor abl e Denni s P.  Mor oney 

pr esi di ng,  modi f i ed t he ar bi t r at i on deci s i on t o awar d Or l owski  

t he f ul l  r easonabl e val ue of  medi cal  expenses,  $72, 985. 94. 7  The 

ci r cui t  cour t  st at ed t hat  t he cour t  of  appeal s deci s i on i n 

                                                 
6 Wi sconsi n St at .  § 788. 11 ( 2007- 08)  pr ovi des i n r el evant  

par t :   

Modi f i cat i on of  awar d.  ( 1)  I n ei t her  of  t he f ol l owi ng 
cases t he cour t  i n and f or  t he count y wher ei n t he 
awar d was made must  make an or der  modi f y i ng or  
cor r ect i ng t he awar d upon t he appl i cat i on of  any par t y 
t o t he ar bi t r at i on:  

( a)  Wher e t her e was an evi dent  mat er i al  mi scal cul at i on 
of  f i gur es or  an evi dent  mat er i al  mi st ake i n t he 
descr i pt i on of  any per son,  t hi ng or  pr oper t y r ef er r ed 
t o i n t he awar d;  

( b)  Wher e t he ar bi t r at or s have awar ded upon a mat t er  
not  submi t t ed t o t hem unl ess i t  i s  a mat t er  not  
af f ect i ng t he mer i t s of  t he deci s i on upon t he mat t er s 
submi t t ed;  

( c)  Wher e t he awar d i s i mper f ect  i n mat t er  of  f or m not  
af f ect i ng t he mer i t s of  t he cont r over sy.  

7 The ci r cui t  cour t  conf i r med t he r emai nder  of  t he 
ar bi t r at i on panel ' s deci s i on awar di ng Or l owski  $2, 325 f or  
unr ei mbur sed wage l oss and $42, 500 f or  past  and f ut ur e pai n,  
suf f er i ng and di sabi l i t y .  
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Gr aser  f ai l ed t o gi ve appr opr i at e wei ght  t o t he " concept  of  

peopl e buyi ng [ UI M i nsur ance]  f or  t hei r  own pr ot ect i on"  t o be 

" made whol e"  af t er  bei ng i nj ur ed i n an acci dent  caused by an 

under i nsur ed dr i ver .   The ci r cui t  cour t  emphasi zed t hat  al l owi ng 

Or l owski  t o r ecover  t he f ul l  r easonabl e val ue of  medi cal  

ser vi ces,  i ncl udi ng wr i t t en- of f  medi cal  expenses,  i s l ess about  

t he col l at er al  sour ce r ul e and mor e about  gi v i ng her  t he benef i t  

of  what  she cont r act ed f or .   The ci r cui t  cour t  s t at ed t hat  under  

Wi sconsi n l aw,  i nsur eds " have a r i ght  t o at  l east  be cover ed t o 

t he ext ent  of  what  t hey bar gai ned f or . "   The ci r cui t  cour t  

l i mi t ed Gr aser ' s appl i cabi l i t y  t o onl y t hose cases i nvol v i ng 

r ecover y based on a wai ved subr ogat i on r i ght .   The ci r cui t  cour t  

concl uded t hat  t he ar bi t r at i on panel ' s i nt er pr et at i on of  Gr aser  

i mpr oper l y l i mi t s t he col l at er al  sour ce r ul e.   The ci r cui t  cour t  

concl uded t hat  t he ar bi t r at i on panel ' s deci s i on r epr esent ed a 

mani f est  di sr egar d of  t he l aw.   

¶11 St at e Far m appeal ed and t he cour t  of  appeal s cer t i f i ed 

t he case t o t hi s cour t  f or  r evi ew.   The cour t  of  appeal s was 

concer ned t hat  t he way i n whi ch t he ar bi t r at i on panel  appl i ed 

Gr aser  was i n conf l i c t  wi t h t hi s cour t ' s  pr ecedent  and t he 

quest i ons asked of  t he panel  f r om t he UI M cover age por t i on of  

Or l owski ' s pol i cy wi t h St at e Far m.   The cour t  of  appeal s 

speci f i cal l y asked t hi s cour t  t o r esol ve " how Wi sconsi n Supr eme 

Cour t  l aw i n col l at er al  sour ce cases such as Kof f man v.  

Lei cht f uss,  2001 WI  111,  246 Wi s.  2d 31,  630 N. W. 2d 201,  and 

Lei t i nger  v.  DBar t ,  I nc. ,  2007 WI  84,  302 Wi s.  2d 110,  736 

N. W. 2d 1,  [ af f ect s]  our  hol di ng i n Her i t age Mut .  I ns.  Co.  v.  
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Gr aser ,  2002 WI  App 125,  254 Wi s.  2d 851,  647 N. W. 2d 385,  wher e 

we hel d t hat  col l at er al  sour ce l aw i s i nappl i cabl e t o any UI M 

pol i cy. "   We accept ed t he cer t i f i cat i on.  

I I .  ANALYSI S 

A.  I ssues and St andar d of  Revi ew 

 ¶12 Thi s cour t  must  addr ess t wo i ssues t o r esol ve t hi s 

case.   The f i r st  i s  whet her  t he col l at er al  sour ce r ul e al l ows 

t he r ecover y of  wr i t t en- of f  medi cal  expenses i n a c l ai m under  an 

i nsur ed' s UI M cover age.   Thi s pr esent s a quest i on of  l aw t hat  

t hi s cour t  r evi ews de novo.   See Lei t i nger ,  302 Wi s.  2d 110,  

¶20.  

¶13 The second quest i on we must  answer  i s whet her  t he 

ar bi t r at i on panel ' s awar d must  be modi f i ed i n t hi s case.   The 

scope of  j udi c i al  r evi ew of  an ar bi t r at i on deci s i on i s ver y 

l i mi t ed.   Raci ne Cnt y.  v.  I nt ' l  Ass' n of  Machi ni st s and 

Aer ospace Wor ker s Di st .  10,  AFL- CI O,  2008 WI  70,  ¶11,  310 

Wi s.  2d 508,  751 N. W. 2d 312.   " The r ol e of  t he cour t  i n 

r evi ewi ng an ar bi t r at i on awar d i s essent i al l y  super vi sor y i n 

nat ur e.   We ar e t o ensur e t hat  t he par t i es r ecei ved what  t hey 

bar gai ned f or  when t hey agr eed t o r esol ve t hei r  di sput es t hr ough 

f i nal  and bi ndi ng ar bi t r at i on.   Cour t s ar e gui ded by t he 

st at ut or y st andar ds i n Wi s.  St at .  §§ 788. 108 .  .  .  and 788. 119 

                                                 
8 Wi sconsi n St at .  § 788. 10 pr ovi des i n r el evant  par t :  

Vacat i on of  awar d,  r ehear i ng by ar bi t r at or s.  ( 1)  I n 
ei t her  of  t he f ol l owi ng cases t he cour t  i n and f or  t he 
count y wher ei n t he awar d was made must  make an or der  
vacat i ng t he awar d upon t he appl i cat i on of  any par t y 
t o t he ar bi t r at i on:   
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and by t he st andar ds devel oped at  common l aw. "   Bal dwi n-

Woodvi l l e Ar ea Sch.  Di st .  v.  W.  Cent .  Educ.  Ass' n- Bal dwi n 

Woodvi l l e Uni t ,  2009 WI  51,  ¶20,  317 Wi s.  2d 691,  766 N. W. 2d 591 

( c i t at i ons and f oot not es omi t t ed) .   The common l aw st andar ds f or  

over t ur ni ng an ar bi t r at i on awar d have been devel oped i n our  case 

l aw based on t he st andar ds i n bot h Wi s.  St at .  § 788. 10 and 

§ 788. 11,  and i n t hi s case ar e appl i ed t o Or l owski ' s r equest  t o 

modi f y t he ar bi t r at i on panel ' s deci s i on.   See Bal dwi n- Woodvi l l e,  

317 Wi s.  2d 691,  ¶¶20- 21;  Raci ne Cnt y. ,  310 Wi s.  2d 508,  ¶¶11,  

33;  Emp' r s I ns.  of  Wausau v.  Cer t ai n Under wr i t er s at  Ll oyd' s 

London,  202 Wi s.  2d 673,  680,  552 N. W. 2d 420 ( Ct .  App.  1996) .  

¶14 " I f  t he panel  exceeded i t s power ,  we must  modi f y or  

vacat e t he awar d. "   Emp' r s I ns.  of  Wausau,  202 Wi s.  2d at  680.   

" An ar bi t r at or  exceeds hi s or  her  power s when t he ar bi t r at or  

demonst r at es ei t her  ' per ver se mi sconst r uct i on'  or  ' posi t i ve 

                                                                                                                                                             
( a)  Wher e t he awar d was pr ocur ed by cor r upt i on,  f r aud 
or  undue means;   

( b)  Wher e t her e was evi dent  par t i al i t y  or  cor r upt i on 
on t he par t  of  t he ar bi t r at or s,  or  ei t her  of  t hem;   

( c)  Wher e t he ar bi t r at or s wer e gui l t y of  mi sconduct  i n 
r ef usi ng t o post pone t he hear i ng,  upon suf f i c i ent  
cause shown,  or  i n r ef usi ng t o hear  evi dence per t i nent  
and mat er i al  t o t he cont r over sy;  or  of  any ot her  
mi sbehavi or  by whi ch t he r i ght s of  any par t y have been 
pr ej udi ced;   

( d)  Wher e t he ar bi t r at or s exceeded t hei r  power s,  or  so 
i mper f ect l y execut ed t hem t hat  a mut ual ,  f i nal  and 
def i ni t e awar d upon t he subj ect  mat t er  submi t t ed was 
not  made.   

9 See supr a ¶9 n. 6.  
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mi sconduct , '  when t he ar bi t r at or  mani f est l y di sr egar ds t he l aw,  

when t he awar d i s i l l egal ,  or  when t he awar d vi ol at es a st r ong 

publ i c pol i cy. "   Raci ne Cnt y. ,  310 Wi s.  2d 508,  ¶11.   Whet her  an 

ar bi t r at i on deci s i on must  be modi f i ed or  vacat ed pr esent s a 

quest i on of  l aw t hat  t hi s cour t  r evi ews de novo.   I d.  

¶15 Because t he scope of  t he ar bi t r at i on panel ' s aut hor i t y 

i s i nf or med by t he ar bi t r at i on c l ause i n t he UI M cover age 

por t i on of  Or l owski ' s pol i cy,  we al so i nt er pr et  t hat  pol i cy 

l anguage.   The i nt er pr et at i on of  an i nsur ance cont r act  i s  a 

quest i on of  l aw t hat  t hi s cour t  r evi ews de novo.   St at e Far m 

Mut .  Aut o.  I ns.  Co.  v.  Gi l l et t e,  2002 WI  31,  ¶24,  251 

Wi s.  2d 561,  641 N. W. 2d 662.    

B.  The Oper at i on of  t he Col l at er al  Sour ce Rul e i n UI M Cases 

 ¶16 We begi n by exami ni ng t he cent r al  quest i on cer t i f i ed 

t o t hi s cour t  by t he cour t  of  appeal s,  whet her  t he hol di ng i n 

Gr aser ,  t hat  t he col l at er al  sour ce r ul e has no appl i cat i on i n 

act i ons t o r ecover  under  UI M cover age,  i s sound.   Ther e ar e 

sever al  l egal  doct r i nes and pol i c i es at  pl ay t hat  we must  

exami ne t o det er mi ne how t hey oper at e i n UI M cases.  

 ¶17 I n Wi sconsi n,  our  wel l - est abl i shed r ul e of  damages 

r egar di ng t he r ecover y of  medi cal  expenses al l ows an i nj ur ed 

pl ai nt i f f  t o r ecover  " t he r easonabl e val ue of  t he medi cal  

t r eat ment  r easonabl y r equi r ed by t he i nj ur y. "   Lei t i nger ,  302 

Wi s.  2d 110,  ¶¶22- 23;  accor d Kof f man,  246 Wi s.  2d 31,  ¶27;  

El l swor t h v.  Schel br ock,  2000 WI  63,  ¶15,  235 Wi s.  2d 678,  611 

N. W. 2d 764.   The oper at i on of  t he subr ogat i on doct r i ne,  whi l e 

not  di r ect l y i mpl i cat ed i n t hi s case,  i s r el evant  i n many cases 
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i nvol v i ng t he r ecover y of  medi cal  damages.   " I n t he i nsur ance 

cont ext ,  subr ogat i on i s a der i vat i ve r i ght  t hat  per mi t s an 

i nsur er  t o st ep i nt o t he shoes of  t he i nsur ed and t o pur sue 

r ecover y f r om t he t or t f easor  t o t he ext ent  of  t he i nsur er ' s 

payment s t o t he subr ogor  ( t he i nsur ed) . "   Fi scher  v.  St ef f en,  

2011 WI  34,  ¶31,  333 Wi s.  2d 503,  797 N. W. 2d 501.  

 ¶18 Wi t hi n our  l aw on damages we have adopt ed t he 

col l at er al  sour ce r ul e,  whi ch pr ovi des t hat  " a pl ai nt i f f ' s  

r ecover y cannot  be r educed by payment s or  benef i t s f r om ot her  

sour ces. "   Kof f man,  246 Wi s.  2d 31,  ¶29;  accor d Fi scher ,  333 

Wi s.  2d 503,  ¶30;  Lei t i nger ,  302 Wi s.  2d 110,  ¶26;  El l swor t h,  

235 Wi s.  2d 678,  ¶¶6- 7.   The pol i cy j ust i f i cat i ons f or  t he 

col l at er al  sour ce r ul e have been summar i zed i n a number  of  ways.   

Each case emphasi zes t he pol i c i es r el evant  i n t hat  par t i cul ar  

case.   I n t hi s case,  we hi ghl i ght  t hr ee pol i c i es cent r al  t o t he 

col l at er al  sour ce r ul e.   Fi r st ,  i s  t o det er  a t or t f easor ' s 

negl i gent  conduct  " by pl aci ng t he f ul l  cost  of  t he wr ongf ul  

conduct  on t he t or t f easor . "   Fi scher ,  333 Wi s.  2d 503,  ¶30;  

accor d Lei t i nger ,  302 Wi s.  2d 110,  ¶33.   Second,  i s t o f ul l y  

compensat e t he i nj ur ed par t y.   Lei t i nger ,  302 Wi s.  2d 110,  ¶31 

( " The col l at er al  sour ce r ul e pr ot ect s pl ai nt i f f s by guar di ng 

agai nst  t he pot ent i al  mi suse of  col l at er al  sour ce evi dence t o 

deny t he pl ai nt i f f  f ul l  r ecover y t o whi ch he i s ent i t l ed. " ) ;  see 

al so Fi scher ,  333 Wi s.  2d 503,  ¶34.   Thi r d,  i s  t o al l ow t he 

i nsur ed t o r ecei ve t he benef i t  of  t he pr emi ums pai d f or  cover age 

t hat  he or  she had t he f or esi ght  t o pur chase.   Voge v.  Ander son,  

181 Wi s.  2d 726,  733,  512 N. W. 2d 749 ( 1994) ;  Kof f man,  246 
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Wi s.  2d 31,  ¶40;  Lei t i nger ,  302 Wi s.  2d 110,  ¶¶44- 45;  Fi scher ,  

333 Wi s.  2d 503,  ¶30.      

 ¶19 I n Gr aser ,  254 Wi s.  2d 851,  t he cour t  of  appeal s was 

conf r ont ed wi t h t he i nt er pl ay of  t he col l at er al  sour ce r ul e,  t he 

l aw on damages and t he subr ogat i on doct r i ne i n t he cont ext  of  a 

c l ai m t o r ecover  under  UI M cover age.   Gal i na Gr aser  ( Gr aser )  

br ought  sui t  agai nst  her  UI M i nsur er  t o r ecover  damages f or  

i nj ur i es t hat  her  son r ecei ved when hi s bi cycl e was st r uck by an 

under i nsur ed mot or i st .   I d. ,  ¶¶1- 5.   Gr aser  sought  t o r ecover  

medi cal  damages under  her  UI M cover age,  i ncl udi ng t he val ue of  

medi cal  ser vi ces pai d by her  heal t h i nsur er  f or  whi ch t hat  

i nsur er  wai ved i t s subr ogat i on r i ght .   I d.     

¶20 At  i ssue i n Gr aser  was whet her  Gr aser  coul d r ecover  

f r om her  UI M i nsur er  t he val ue of  her  heal t h i nsur er ' s wai ved 

subr ogat i on c l ai m based on t he col l at er al  sour ce r ul e.   The 

cour t  of  appeal s exami ned t he pol i cy basi s of  t he col l at er al  

sour ce r ul e and di st i ngui shed t hi s cour t ' s  deci s i on i n Kof f man 

and i t s own pr ecedent  i n Ander son v.  Gar ber ,  160 Wi s.  2d 389,  

466 N. W. 2d 221 ( Ct .  App.  1991) ,  bot h negl i gence cases,  f r om UI M 

cases on t hi s basi s.   Gr aser ,  254 Wi s.  2d 851,  ¶¶13- 16.   I n 

di st i ngui shi ng Gr aser  f r om negl i gence act i ons,  t he cour t  of  

appeal s r el i ed heavi l y on i t s concl usi on t hat  t he pol i cy of  

det er r i ng negl i gent  conduct ,  obvi ousl y r el evant  i n negl i gence 

act i ons agai nst  t he t or t f easor ,  i s  not  pr esent  i n UI M cases 

agai nst  t he i nj ur ed par t y ' s own i nsur er .   I d. ,  ¶16.   The cour t  

of  appeal s al so not ed t hat  Gr aser  di d not  c i t e a s i ngl e case 

hol di ng t hat  " an i nsur er ' s subr ogat ed cl ai m can r ever t  t o t he 
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pl ai nt i f f - i nsur ed i n an act i on t o r ecover  under  a UI M pol i cy. "   

I d.   For  t hese r easons,  t he cour t  of  appeal s concl uded t hat  

Gr aser  coul d not  r ecover  t he medi cal  expenses pai d by her  heal t h 

i nsur er  f or  whi ch her  i nsur er  wai ved i t s subr ogat i on r i ght .   I d.   

The cour t  of  appeal s went  on t o hol d t hat  " t he col l at er al  sour ce 

r ul e,  whi ch f i nds i t s genesi s i n t or t  l aw,  i s i nappl i cabl e t o 

c l ai ms made by an i nsur ed under  hi s or  her  UI M pol i cy. "   I d. ,  

¶1.  

¶21 St at e Far m ar gues t hat  t he above l anguage i n Gr aser  

expl i c i t l y  pr ecl udes t he oper at i on of  t he col l at er al  sour ce r ul e 

t o a r ecover y under  UI M cover age,  and t hus,  pr ecl udes an i nsur ed 

f r om r ecover i ng wr i t t en- of f  medi cal  expenses f r om hi s or  her  UI M 

i nsur er .   St at e Far m asser t s t hat  t her e i s no conf l i c t  bet ween 

Gr aser  and t hi s  cour t ' s  pr ecedent .   Accor di ng t o St at e Far m,  

Gr aser  pr oper l y  di st i ngui shed t hi s cour t ' s  case l aw i n t he 

negl i gence cont ext  and concl uded t hat  t he publ i c pol i cy 

r at i onal e behi nd t he col l at er al  sour ce r ul e,  t o det er  

t or t f easor s,  i s  not  r el evant  wher e an i nj ur ed par t y seeks t o 

r ecover  f r om hi s or  her  UI M i nsur er .    

¶22 Or l owski  ar gues t hat  Gr aser  was wr ongl y deci ded and 

must  be over r ul ed because i t  i gnor ed t hi s cour t ' s  pr ecedent ,   

t he UI M pol i cy l anguage her e and t he r easonabl e expect at i ons of  

an i nsur ed i n pur chasi ng UI M cover age.   Fur t her ,  Or l owski  

asser t s t hat  Gr aser  i s i nt er nal l y i nconsi st ent  because t he cour t  

of  appeal s st at ed t hat  t he col l at er al  sour ce r ul e does not  appl y 

i n UI M cases,  despi t e t he f act  t hat  par t  of  Gr aser ' s r ecover y 

t hat  was uphel d by t he cour t  of  appeal s i ncl uded wr i t t en- of f  
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medi cal  expenses.   Or l owski  di r ect s us t o ot her  publ i c pol i c i es 

under l y i ng t he col l at er al  sour ce r ul e——gi vi ng an i nsur ed t he 

benef i t  f r om pr emi ums pai d and f ul l y compensat i ng t he i nj ur ed 

par t y——t hat  she ar gues j ust i f y  i t s appl i cat i on i n UI M cases.   

St at e Far m' s pos i t i on on t he publ i c pol i cy r at i onal e behi nd t he 

col l at er al  sour ce r ul e i s t oo nar r ow,  Or l owski  ar gues.  

¶23 We concl ude t hat  t he pol i cy di st i nct i on bet ween 

negl i gence and UI M cases upon whi ch t he cour t  of  appeal s r el i ed 

does not  j ust i f y di ver gi ng f r om our  case l aw and l i mi t i ng t he 

col l at er al  sour ce r ul e.   The hol di ng i n Gr aser  t hat  was 

addr essed t o t he speci f i c  f act ual  scenar i o i n t hat  case i s not  

i mpl i cat ed her e,  wher e t he di sput e cent er s on wr i t t en- of f  

medi cal  expenses and not  a wai ved subr ogat i on r i ght . 10  The 

pot ent i al l y  t r oubl esome l anguage i n Gr aser  i s  t he cour t  of  

appeal s '  sweepi ng st at ement  t hat  " t he col l at er al  sour ce r ul e,  

whi ch f i nds i t s genesi s i n t or t  l aw,  i s i nappl i cabl e t o c l ai ms 

made by an i nsur ed under  hi s or  her  UI M pol i cy. "   254 

Wi s.  2d 851,  ¶1.   Thi s hol di ng i s at  odds wi t h Wi sconsi n l aw on 

damages,  t he col l at er al  sour ce r ul e,  and t he pur pose and 

f unct i on of  UI M cover age.    

¶24 We have expl ai ned t hat  t he pr oper  measur e of  medi cal  

damages i s " t he r easonabl e val ue of  medi cal  ser vi ces r ender ed. "   

Kof f man,  246 Wi s.  2d 31,  ¶27.   I n Kof f man,  t hi s cour t  hel d t hat  

                                                 
10 Or l owski ' s heal t h i nsur er ,  Uni t ed Heal t hcar e,  mai nt ai ned 

i t s subr ogat ed i nt er est  i n Or l owski ' s r ecover y under  her  UI M 
cover age.   Uni t ed Heal t hcar e r ecei ved i t s subr ogat ed i nt er est ,  
$9, 498. 55,  i n t he ar bi t r at or s '  awar d.  
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a pl ai nt i f f  coul d r ecover  t he r easonabl e val ue of  medi cal  

ser vi ces,  whi ch was t he amount  bi l l ed f or  medi cal  ser vi ces 

r el at ed t o t he t or t i ous conduct ,  i ncl udi ng t he wr i t t en- of f  

medi cal  expenses,  and not  l i mi t ed t o what  was pai d f or  t hose 

ser vi ces.   I d. ,  ¶2.   I n Lei t i nger ,  deci ded af t er  Gr aser ,  we 

expl ai ned t he i mpor t  of  Kof f man:  " [ T] he col l at er al  sour ce r ul e 

i s speci f i cal l y desi gned t o pr event  a di scount  r ecei ved by a 

pl ai nt i f f ' s  i nsur ance company f r om af f ect i ng t he pl ai nt i f f ' s  

r ecover y of  t he r easonabl e val ue of  medi cal  ser vi ces r ender ed. "   

Lei t i nger ,  302 Wi s.  2d 110,  ¶44.   The Lei t i nger  cour t  concl uded 

t hat  by oper at i on of  t he col l at er al  sour ce r ul e,  par t i es wer e 

pr ecl uded f r om i nt r oduci ng evi dence of  t he amount  act ual l y pai d 

f or  medi cal  ser vi ces t o pr ove t he r easonabl e val ue of  such 

ser vi ces.   I d. ,  ¶75.   Whi l e t hese wer e not  UI M cases,  we di d not  

l i mi t  t hese pr i nci pl es of  t he l aw of  damages or  t he col l at er al  

sour ce r ul e t o sol el y negl i gence act i ons.   Rat her ,  our  case l aw 

on t he col l at er al  sour ce r ul e has r el i ed on sever al  publ i c 

pol i cy consi der at i ons t hat  ar e i mpl i cat ed whet her  t he i nj ur ed 

par t y i s seeki ng r ecover y under  UI M cover age or  i n a negl i gence 

act i on agai nst  t he t or t f easor .   See,  e. g. ,  Kof f man,  246 

Wi s.  2d 31,  ¶¶29- 32,  40;  Lei t i nger ,  302 Wi s.  2d 110,  ¶¶26- 34.       

¶25 As we expl ai ned above,  t he col l at er al  sour ce r ul e 

f ur t her s sever al  publ i c pol i cy consi der at i ons,  i ncl udi ng t he 

det er r ence of  negl i gent  conduct ,  f ul l y  compensat i ng i nj ur ed 

par t i es and gi v i ng t he i nsur ed t he benef i t  of  pr emi ums he or  she 

pai d.    See supr a ¶18.   I t  appear s t hat  t he cour t  of  appeal s i n 

Gr aser ,  254 Wi s.  2d 851,  ¶¶15- 16,  gave t oo much wei ght  t o t he 
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det er r ence r at i onal e,  at  t he expense of  t he ot her  publ i c 

pol i c i es ser ved by t he col l at er al  sour ce r ul e t hat  ar e st i l l  

r el evant  i n t he UI M cont ext .    

¶26 Ensur i ng t hat  a per son i nj ur ed by t or t i ous conduct  i s 

f ul l y  compensat ed i s no l ess i mpor t ant  i n a UI M case t han i t  i s  

i n a negl i gence act i on.   We r ei t er at ed i n a s i gni f i cant  UI M case 

t he i mpor t ance of  compensat i ng t hose i nj ur ed by t or t i ous 

conduct .   Gi l l et t e,  251 Wi s.  2d 561,  ¶¶64- 65.   I n r eachi ng our  

concl usi on i n Gi l l et t e t hat  t he Wi sconsi n l aw of  damages shoul d 

cont r ol  i n a UI M case wher e choi ce- of - l aw was at  i ssue,  we not ed 

t hat  " [ a] l t hough t he det er r ent  pur pose of  t or t  l aw i s not  

f ur t her ed by appl y i ng t he Wi sconsi n l aw of  damages t o t he 

pr esent  case,  t he compensat or y pur pose of  t or t  l aw i s f ur t her ed 

by appl y i ng t he Wi sconsi n l aw of  damages. "   I d. ,  ¶¶64,  67 

( f oot not e omi t t ed) ( emphasi s added) .   We not ed t hat  t hi s r esul t  

f ur t her ed " Wi sconsi n' s s i gni f i cant  i nt er est s i n f ul l y  

compensat i ng v i ct i ms of  or di nar y negl i gence. "   I d. ,  ¶65.  

¶27 Al l owi ng an i nsur ed t o r eap t he benef i t s of  t he 

pr emi ums he or  she pai d i s par t i cul ar l y r el evant  t o t he r ecover y 

of  wr i t t en- of f  medi cal  expenses under  UI M cover age.   To ensur e 

f ul l  cover age,  t he i nj ur ed par t y  has pai d t wo pr emi ums:  ( 1)  t o a 

heal t h i nsur er  f or  cover age f or  medi cal  expenses i ncl udi ng t he 

benef i t  of  havi ng some of  t hose medi cal  expenses wr i t t en of f  by 

t he medi cal  pr ovi der ,  and ( 2)  t o an aut omobi l e i nsur er  t o be 

i ndemni f i ed f or  damages,  i ncl udi ng medi cal  expenses,  caused by 

an under i nsur ed mot or i st .   St at e Far m asser t s t hat  appl y i ng t he 

col l at er al  sour ce r ul e i n t hi s  case,  wher e Or l owski  seeks t o 
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r ecover  under  her  UI M cover age,  woul d gi ve her  a " wi ndf al l "  or  

doubl e r ecover y.   To t he cont r ar y,  Or l owski  has pai d a pr emi um 

t o Uni t ed Heal t hcar e f or  t he benef i t  of  cover age f or  medi cal  

expenses,  and t o St at e Far m t o r ecover  t he r easonabl e val ue of  

her  medi cal  expenses under  her  UI M cover age.   Si nce Or l owski  has 

pai d a pr emi um f or  bot h of  t hese pol i c i es,  she shoul d r ecei ve 

t he benef i t  f r om bot h.  

¶28 St at e Far m ar gues t hat  we shoul d uphol d Gr aser  because 

" t he f oundat i on f or  t he cour t ' s  hol di ng [ i n Gr aser ]  was publ i c 

pol i cy consi der at i ons. "   Such an ar gument  i s t oo nar r ow and t hus 

unsound,  and we now over r ul e Gr aser  t o t he ext ent  t hat  i t  

cr eat ed a bl anket  r ul e t hat  t he col l at er al  sour ce r ul e does not  

appl y t o an i nj ur ed par t y ' s UI M act i on. 11       

C.  The Ar bi t r at i on Panel ' s Awar d 

¶29 We next  addr ess whet her  t he ar bi t r at i on panel ' s awar d 

must  be modi f i ed i n t hi s case.   The ci r cui t  cour t  modi f i ed 

Or l owski ' s awar d t o i ncl ude t he f ul l  r easonabl e val ue of  medi cal  

expenses,  i ncl udi ng t hose wr i t t en of f  by her  medi cal  pr ovi der .   

St at e Far m ar gues t hat  t he c i r cui t  cour t  exceeded t he l i mi t ed 

                                                 
11 Gr aser ' s f act - speci f i c  hol di ng,  t hat  a heal t h i nsur er ' s 

wai ved subr ogat i on c l ai m does not  r ever t  t o t he i nsur ed f or  t he 
pur pose of  a UI M r ecover y,  i s  not  i mpl i cat ed her e.   Ar nol d P.  
Ander son' s t r eat i se on i nsur ance cont ai ns a conci se summar y of  
hi s nar r ow r eadi ng of  Gr aser  t hat  i s  not  af f ect ed by our  
deci s i on i n t hi s case:  " [ W] hen subr ogat i on does not  exi st ,  t he 
r i sk of  doubl e r ecover y may def eat  appl i cat i on of  t he col l at er al  
sour ce r ul e. "   Ar nol d P.  Ander son,  Wi sconsi n I nsur ance Law § 
4. 61,  at  64 ( 6t h ed.  2010) .   Onl y Gr aser ' s br oad l anguage——t hat  
t he col l at er al  sour ce r ul e i s not  appl i cabl e t o a UI M r ecover y——
must  be over r ul ed i n t hi s case.   Ther ef or e,  we do not  addr ess 
t he val i di t y of  Gr aser ' s f act - speci f i c  hol di ng.  
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scope of  j udi c i al  r evi ew of  ar bi t r at i on deci s i ons by modi f y i ng 

t he panel ' s awar d.   St at e Far m emphasi zes t hat  r evi ewi ng cour t s 

may not  subst i t ut e t hei r  j udgment  f or  t hat  of  t he ar bi t r at i on 

panel  and asser t s t hat  t he ar bi t r at i on panel  cor r ect l y 

i nt er pr et ed t he l aw i n a manner  consi st ent  wi t h i t s UI M pol i cy.   

St at e Far m f ur t her  ar gues t hat  a r educt i on c l ause,  speci f i cal l y 

subsect i on 2. b.  i n t he l i mi t s of  l i abi l i t y  sect i on of  Or l owski ' s 

UI M cover age,  al l ows t he r ecover y of  damages " sust ai ned,  but  not  

r ecover ed, "  whi ch St at e Far m cont ends excl udes wr i t t en- of f  

medi cal  expenses.  

¶30 Or l owski  ar gues t hat  t he ar bi t r at or s exceeded t he 

scope of  t hei r  aut hor i t y because t he quest i ons asked of  t he 

panel  f r om t he UI M pol i cy di r ect ed t he ar bi t r at or s t o awar d her  

what  she was " l egal l y ent i t l ed t o col l ect "  f r om t he t or t f easor ,  

whi ch i ncl udes al l  damages avai l abl e under  Wi sconsi n t or t  l aw.   

Addi t i onal l y,  Or l owski  asser t s t hat  t he ar bi t r at or s '  

i nt er pr et at i on of  Gr aser  was a mani f est  di sr egar d of  t he l aw 

because Gr aser  i s f act ual l y and l egal l y di st i ngui shabl e.   

Fi nal l y,  Or l owski  ar gues t hat  subsect i on 2. b.  i n t he l i mi t s of  

l i abi l i t y  of  her  UI M cover age does not  pr ecl ude her  r ecover y of  

wr i t t en- of f  medi cal  expenses.  Accor di ng t o Or l owski ,  i f  t hi s 

subsect i on wer e i nt er pr et ed as such i t  woul d be an i nval i d 

r educi ng cl ause as i t  i s  not  aut hor i zed by Wi s.  St at .  § 

632. 32( 5) ( i ) . 12 

                                                 
12 Wi sconsi n St at .  § 632. 32( 5) ( i )  pr ovi des:  

A pol i cy may pr ovi de t hat  t he l i mi t s under  t he pol i cy 
f or  uni nsur ed or  under i nsur ed mot or i st  cover age f or  
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¶31 Ar bi t r at or s '  aut hor i t y i s c i r cumscr i bed by t he t er ms 

of  t he cont r act ual  agr eement  t o ar bi t r at e and any ot her  i ssues 

t hat  t he par t i es agr ee t o submi t  t o ar bi t r at i on.   Mar yl and Cas.  

Co.  v.  Sei denspi nner ,  181 Wi s.  2d 950,  956,  512 N. W. 2d 186 ( Ct .  

App.  1994) ;  Emp' r s I ns.  of  Wausau,  202 Wi s.  2d 673,  680- 81.   

St at e Far m asked t he ar bi t r at i on panel  t o excl ude wr i t t en- of f  

medi cal  expenses f r om t he awar d based on Gr aser .   Or l owski  

di sput ed t hat  Gr aser  appl i ed and ar gued t hat  even i f  i t  di d,  

Gr aser  per mi t t ed t he r ecover y of  wr i t t en- of f  medi cal  expenses. 13   

¶32 The ar bi t r at i on c l ause i n t he UI M cover age por t i on of  

Or l owski ' s pol i cy14 di r ect ed t he ar bi t r at i on panel  t o deci de t wo 

quest i ons.   Speci f i cal l y,  t he pol i cy pr ovi des:  

                                                                                                                                                             
bodi l y i nj ur y or  deat h r esul t i ng f r om any one acci dent  
shal l  be r educed by any of  t he f ol l owi ng t hat  appl y:   

1.  Amount s pai d by or  on behal f  of  any per son or  
or gani zat i on t hat  may be l egal l y r esponsi bl e f or  t he 
bodi l y i nj ur y or  deat h f or  whi ch t he payment  i s made.   

2.  Amount s pai d or  payabl e under  any wor ker ' s 
compensat i on l aw.   

3.  Amount s pai d or  payabl e under  any di sabi l i t y  
benef i t s l aws.  

13 The par t i es di sput e whet her  t he scope of  t he ar bi t r at i on 
panel ' s aut hor i t y per mi t t ed i t  t o addr ess and appl y Gr aser .   We 
do not  need t o addr ess f ur t her  whet her  t he ar bi t r at i on panel  was 
per mi t t ed t o exami ne and appl y Gr aser  because we concl ude t hat  
t he ar bi t r at i on panel ' s deci s i on must  be modi f i ed not  onl y 
because of  i t s  r el i ance on Gr aser ,  but  mor e si gni f i cant l y 
because i t  f ai l ed t o appl y t hi s cour t ' s  pr ecedent  on t he 
col l at er al  sour ce r ul e and damages i n t he manner  r equi r ed by t he 
quest i ons submi t t ed t o i t .  

14 Or l owski ' s pol i cy i ncl udes t he r el evant  under i nsur ed 
mot or i st  cover age:  



No.  2009AP2848   

 

20 
 

Deci di ng Faul t  and Amount  

Two quest i ons must  be deci ded by agr eement  bet ween t he 
i nsur ed and us:  

1.  I s t he i nsur ed l egal l y ent i t l ed t o col l ect  damages 
f r om t he owner  or  dr i ver  of  t he uni nsur ed mot or  
vehi c l e or  under i nsur ed mot or  vehi c l e;  and 

2.  I f  so,  i n what  amount ? 

I f  t her e i s no agr eement ,  t hese quest i ons shal l  be 
deci ded by ar bi t r at i on upon wr i t t en r equest  of  t he 
i nsur ed or  us.  

( I t al i cs and bol di ng i n or i gi nal  omi t t ed. )  

¶33 We i nt er pr et  t he ar bi t r at i on c l ause i n Or l owski ' s 

i nsur ance pol i cy as we woul d any ot her  cont r act ,  and t he 

obj ect i ve i s t o gi ve ef f ect  t o t he par t i es '  i nt ent .   St at e Far m 

Mut .  Aut o.  I ns.  Co.  v.  Bai l ey,  2007 WI  90,  ¶22,  302 Wi s.  2d 409,  

734 N. W. 2d 386.   Cour t s i nt er pr et  a pol i cy consi st ent  wi t h t he 

common,  or di nar y meani ng of  t he l anguage——i n ot her  wor ds,  " what  

t he r easonabl e per son i n t he i nsur ed' s posi t i on woul d under st and 

i t  t o mean. "   I d.   As we st at ed pr evi ousl y,  our  r evi ew i s de 

novo.   Gi l l et t e,  251 Wi s.  2d 561,  ¶24.   

¶34 The ar bi t r at i on c l ause i n Or l owski ' s pol i cy di r ect ed 

t he ar bi t r at i on panel  t o deci de,  f i r st ,  whet her  Or l owski  was 

" l egal l y ent i t l ed t o col l ect  damages f r om"  an under i nsur ed 

                                                                                                                                                             
We wi l l  pay damages f or  bodi l y i nj ur y an i nsur ed i s 
l egal l y ent i t l ed t o col l ect  f r om t he owner  or  dr i ver  
of  an under i nsur ed mot or  vehi c l e.   The bodi l y i nj ur y 
must  be caused by acci dent  ar i s i ng out  of  t he 
oper at i on,  mai nt enance or  use of  an under i nsur ed mot or  
vehi c l e.    

( Emphasi s added and i t al i cs i n or i gi nal  omi t t ed. )  
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mot or i st .   I f  so,  t he awar d i s gover ned by t he second quest i on:  

" i n what  amount ?"   The second quest i on c l ear l y r ef er s t o t he 

f i r st .   Thus,  a r easonabl e i nsur ed woul d r ead t he ar bi t r at i on 

c l ause t o r equi r e t he panel ,  i f  i t  answer s t he f i r st  quest i on i n 

t he af f i r mat i ve,  t o awar d t he " amount "  t hat  t he i nj ur ed i nsur ed 

i s " l egal l y ent i t l ed t o col l ect "  f r om t he under i nsur ed mot or i st .    

The common,  or di nar y meani ng of  t he amount  t hat  an i nsur ed i s 

l egal l y ent i t l ed t o col l ect  f r om t he under i nsur ed mot or i st  i s  

t he amount  t hat  he or  she coul d r ecover  i n a t or t  act i on agai nst  

t he under i nsur ed mot or i st .   I n Gi l l et t e,  we i nt er pr et ed t he same 

l anguage——" l egal l y ent i t l ed t o col l ect " ——i n t he cont ext  of  t he 

UI M pol i cy at  i ssue i n t hat  case t o mean t hat  " an i nsur ance 

company wi l l  compensat e an i nsur ed f or  damages f or  bodi l y i nj ur y 

t hat  t he i nsur ed act ual l y i ncur s up t o t he amount  of  damages f or  

whi ch a dr i ver  of  an under i nsur ed mot or  vehi c l e i s l i abl e under  

t he appl i cabl e l aw up t o t he pol i cy ' s l i abi l i t y  l i mi t s. "   I d. ,  

¶48.   Si mi l ar l y,  i n t hi s case,  t he amount  t hat  t he i nsur ed i s 

l egal l y ent i t l ed t o col l ect  f r om t he dr i ver  of  an under i nsur ed 

mot or  vehi c l e i s based on t he pol i cy l anguage const r ued i n 

conf or mi t y wi t h Wi sconsi n' s t or t  l aw on damages i ncl udi ng t he 

col l at er al  sour ce r ul e.  

¶35 Our  r el evant  pr ecedent  i s out l i ned above i n gr eat er  

det ai l ,  but  we r ei t er at e a f ew cent r al  pr i nci pl es.   I n Lei t i nger  

we expl ai ned t hat  " [ t ] he pr oper  measur e of  damages f or  medi cal  

t r eat ment  r ender ed i n a per sonal  i nj ur y act i on i s t he r easonabl e 

val ue of  t he medi cal  t r eat ment  r easonabl y r equi r ed by t he 

i nj ur y. "   302 Wi s.  2d 110,  ¶23.   We f ur t her  expl ai ned t hat  
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" [ t ] he val ue of  medi cal  ser vi ces made necessar y by t he t or t  can 

or di nar i l y  be r ecover ed al t hough t hey have cr eat ed no l i abi l i t y  

or  expense t o t he i nj ur ed per son. "   I d.   Consi s t ent  wi t h t hese 

pr i nci pl es and t he oper at i on of  t he col l at er al  sour ce r ul e,  we 

have r epeat edl y hel d t hat  an i nsur ed may r ecover  t he f ul l  

r easonabl e val ue of  medi cal  ser v i ces i ncl udi ng t he val ue of  any 

wr i t t en- of f  medi cal  expenses.   See,  e. g. ,  El l swor t h,  235 

Wi s.  2d 678,  ¶22;  Kof f man,  246 Wi s.  2d 31,  ¶56;  Lei t i nger ,  302 

Wi s.  2d 110,  ¶75.    

¶36 Cont r ar y t o t he quest i ons submi t t ed t o t he ar bi t r at or s 

and ext ensi ve pr ecedent  f r om t hi s cour t  t hat  gui des how t hose 

quest i ons shoul d be answer ed,  t he ar bi t r at i on panel  di d not  

awar d t he r easonabl e val ue of  medi cal  expenses.   The ar bi t r at i on 

panel  concl uded " t hat  t he col l at er al  sour ce r ul e does not  appl y 

as per  t he case of  Her i t age Mut .  I ns.  Co.  v Gr aser , "  and on t hat  

basi s di d not  awar d Or l owski  t he f ul l  r easonabl e val ue of  

medi cal  ser vi ces,  whi ch i t  det er mi ned i n a suppl ement al  deci s i on 

was $72, 985. 94.   I nst ead,  t he panel  awar ded Or l owski  $11, 498. 55 

f or  medi cal  ser vi ces pr ovi ded t o her  as a r esul t  of  t he 

acci dent .   The panel  excl uded $61, 487. 39 f r om t he awar d,  t he 

amount  of  t he wr i t t en- of f  medi cal  expenses.      

¶37 The ar bi t r at i on panel ' s deci s i on t o excl ude wr i t t en-

of f  medi cal  expenses f r om Or l owski ' s awar d was based al most  

ent i r el y on i t s i nt er pr et at i on of  Gr aser .   The onl y r easonabl e 

concl usi on t o dr aw f r om t he panel ' s r el i ance on Gr aser  and i t s 

r ef usal  t o awar d Or l owski  t he r easonabl e val ue of  medi cal  

expenses as case l aw r equi r es i s  t hat  t he panel  f ai l ed t o r evi ew 
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and appl y our  case l aw t o r esol ve t he speci f i c ,  l i mi t ed 

quest i ons t hat  t he pol i cy ' s ar bi t r at i on c l ause di r ect ed i t  t o 

answer .   Whi l e our  r evi ew of  ar bi t r at i on deci s i ons i s ver y 

l i mi t ed,  i t  i s not  meani ngl ess;  " ar bi t r at i on awar ds ar e 

ul t i mat el y subj ect  t o t he gover ni ng l aw. "   Lukowski  v.  Danker t ,  

184 Wi s.  2d 142,  151,  515 N. W. 2d 883 ( 1994) .   We wi l l  r ever se 

t he deci s i on of  t he ar bi t r at or s when t he ar bi t r at or s f ai l  t o 

exami ne and appl y t he r el evant  l aw.   We have done so r ecent l y 

when an ar bi t r at or  made her  deci s i on wi t hout  consi der i ng t he 

r el evant  case l aw and st at ut es.   Raci ne Cnt y. ,  310 Wi s.  2d 508,  

¶¶33- 37.       

¶38 We ar e mi ndf ul  t hat  t he pur pose of  our  r evi ew i s " t o 

ensur e t hat  t he par t i es r ecei ved what  t hey bar gai ned f or  when 

t hey agr eed t o r esol ve t hei r  di sput es t hr ough f i nal  and bi ndi ng 

ar bi t r at i on. "   Bal dwi n- Woodvi l l e,  317 Wi s.  2d 691,  ¶20.   As we 

have pr evi ousl y expl ai ned,  i n agr eei ng t o bi ndi ng ar bi t r at i on 

" t he par t i es had a l egi t i mat e expect at i on t hat  t he gover ni ng l aw 

woul d be f ol l owed and appl i ed pr oper l y. "   Lukowski ,  184 

Wi s.  2d at  152.   " When t her e i s no cont r act ual  l anguage t hat  

woul d al l ow f or  t he ar bi t r at or ' s const r uct i on,  t her e i s no 

r easonabl e f oundat i on f or  t he awar d. "   Bal dwi n- Woodvi l l e,  317 

Wi s.  2d 691,  ¶23.  

¶39 I n t hi s case,  t he ar bi t r at or s exceeded t hei r  aut hor i t y 

and mani f est l y di sr egar ded t he l aw wi t hout  a r easonabl e 

f oundat i on by not  f ul l y  r evi ewi ng and appl y i ng t hi s cour t ' s  

deci s i ons on t he col l at er al  sour ce r ul e.   The panel ' s seemi ngl y 

excl usi ve r el i ance on Gr aser ,  r esul t i ng i n a f ai l ur e t o awar d 
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wr i t t en- of f  medi cal  expenses,  cannot  be r econci l ed wi t h i t s 

obl i gat i on t o answer  t he quest i ons submi t t ed t o t he ar bi t r at i on 

panel  t hat  r equi r ed i t  t o exami ne t or t  l aw on t he col l at er al  

sour ce r ul e and medi cal  damages.   Gi ven our  case l aw and t he 

quest i ons submi t t ed t o t he panel ,  t her e i s  no r easonabl e 

f oundat i on upon whi ch t he ar bi t r at or s coul d have f ai l ed t o 

i ncl ude wr i t t en- of f  medi cal  expenses i n t he awar d.   Ther ef or e,  

t he awar d of  t he ar bi t r at i on panel  must  be modi f i ed because t he 

panel  exceeded i t s aut hor i t y and mani f est l y di sr egar ded t he l aw 

when i t  f ai l ed t o awar d t he r easonabl e val ue of  medi cal  ser vi ces 

wi t hout  a r easonabl e l egal  basi s. 15   

                                                 
15 As not ed pr evi ousl y,  St at e Far m ar gues t hat  subsect i on b 

of  t he r educi ng cl ause i n t he " Li mi t s of  Li abi l i t y"  sect i on of  
Or l owski ' s pol i cy,  i ncl udi ng onl y damages " sust ai ned,  but  not  
r ecover ed, "  pr ecl udes t he r ecover y of  wr i t t en- of f  medi cal  
expenses.   St at e Far m asser t s t hat  t hi s c l ause pr ovi des a basi s 
t o af f i r m t he ar bi t r at i on panel ' s deci s i on.   However ,  as we 
expl ai ned above,  t he ar bi t r at i on c l ause i n Or l owski ' s pol i cy 
di r ect ed t he panel  t o det er mi ne t he amount  t hat  Or l owski  was 
" l egal l y ent i t l ed t o col l ect "  f r om t he under i nsur ed mot or i st .   
I n t hi s case,  t he amount  of  t he awar d i s cont r ol l ed by our  case 
l aw on t he col l at er al  sour ce r ul e and damages,  as wel l  as t he 
l anguage of  t he pol i cy concer ni ng what  she was " l egal l y ent i t l ed 
t o col l ect . "   The ar bi t r at i on c l ause di d not  ask t he ar bi t r at i on 
panel  t o deci de t he ef f ect  of  t he r educi ng cl ause.   Bot h par t i es  
asser t ed bef or e t hi s cour t  t hat  a copy of  Or l owski ' s pol i cy was 
not  submi t t ed t o t he panel .   Whi l e par t i es t o ar bi t r at i on may 
submi t  addi t i onal  i ssues t o ar bi t r at or s t o deci de,  t he par t i es 
di d not  ask t he panel  t o det er mi ne t he ef f ect  of  t he r educi ng 
cl ause on t he l i mi t s of  l i abi l i t y  i n Or l owski ' s pol i cy i n t hi s 
case.   See Mi l waukee Pr of ' l  Fi r ef i ght er s,  Local  215,  I AFF,  AFL-
CI O v.  Ci t y of  Mi l waukee,  78 Wi s.  2d 1,  16,  253 N. W. 2d 481 
( 1977) .   Ther ef or e,  because we r evi ew t he deci s i on of  t he 
ar bi t r at i on panel ,  whi ch was not  asked t o go beyond t he scope of  
t he quest i ons submi t t ed t o det er mi ne t he l i mi t s of  Or l owski ' s 
pol i cy,  we do not  addr ess t he ef f ect  of  t he r educi ng cl ause any 
f ur t her .  
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I I I .  CONCLUSI ON 

¶40 We r eaf f i r m what  our  pr i or  pr ecedent  has cl ear l y 

est abl i shed:  an i nj ur ed par t y  i s ent i t l ed t o r ecover  t he 

r easonabl e val ue of  medi cal  ser v i ces,  whi ch,  under  t he oper at i on 

of  t he col l at er al  sour ce r ul e,  i ncl udes wr i t t en- of f  medi cal  

expenses.   We over r ul e Gr aser  t o t he ext ent  t hat  i t  hol ds t hat  

t he col l at er al  sour ce r ul e has no appl i cat i on i n cases i nvol v i ng 

UI M cover age.   The ar bi t r at i on panel ' s deci s i on i n t hi s case was 

pr oper l y modi f i ed by t he c i r cui t  cour t  pur suant  t o Wi s.  St at .  

§ 788. 10 and § 788. 11 because t he ar bi t r at or s exceeded t hei r  

aut hor i t y by f ai l i ng t o f ul l y  r evi ew and appl y t hi s cour t ' s  

deci s i ons on t he col l at er al  sour ce r ul e and t he l aw of  damages.   

Such r evi ew and appl i cat i on was r equi r ed by t he quest i ons 

submi t t ed f r om t he pol i cy l anguage di r ect i ng t he panel  t o awar d 

Or l owski  t he amount  t hat  she was " l egal l y ent i t l ed t o col l ect "  

f r om t he under i nsur ed mot or i st .    

¶41 Ther ef or e,  we af f i r m t he ci r cui t  cour t ' s  deci s i on 

modi f y i ng t he ar bi t r at i on panel ' s awar d t o i ncl ude t he 

r easonabl e val ue of  Or l owski ' s medi cal  ser vi ces.  

By the Court.—The or der  of  t he c i r cui t  cour t  i s  af f i r med.   
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