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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s t hat  af f i r med t he 

j udgment  of  convi ct i on ent er ed by t he Ci r cui t  Cour t  f or  

Mi l waukee Count y,  Jef f r ey A.  Conen,  Judge. 1    

                                                 
1 St at e v.  Sahs,  No.  2009AP2916- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Oct .  26,  2010) .  
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¶2 Gr egor y M.  Sahs,  t he def endant ,  was convi ct ed of  

possessi on of  chi l d por nogr aphy i n v i ol at i on of  Wi s.  St at .  

§ 948. 12( 1m)  ( 2007- 08) . 2   

¶3 The char ge of  possessi ng chi l d por nogr aphy ar ose f r om 

i ncr i mi nat i ng admi ssi ons t he def endant  made t o hi s pr obat i on 

agent .   The def endant  was on pr obat i on as a r esul t  of  a pr i or  

convi ct i on f or  possessi on of  chi l d por nogr aphy.   Af t er  t he 

def endant  made i ncr i mi nat i ng st at ement s t o hi s pr obat i on agent ,  

t he pol i ce wer e al er t ed and f ound t he comput er  t he def endant  

used t o access and possess chi l d por nogr aphy,  l eadi ng t o a 

r evocat i on of  hi s pr obat i on and t hese addi t i onal  cr i mi nal  

char ges.  

¶4 Af t er  bei ng cr i mi nal l y char ged,  t he def endant  moved 

t he ci r cui t  cour t  t o suppr ess t he admi ssi ons t o hi s pr obat i on 

agent ,  c l ai mi ng t hat  t hey wer e compel l ed,  t est i moni al ,  and 

i ncr i mi nat i ng i n v i ol at i on of  hi s st at e and f eder al  

const i t ut i onal  pr i v i l ege agai nst  sel f - i ncr i mi nat i on.   The Fi f t h 

Amendment  t o t he Uni t ed St at es Const i t ut i on3 and Ar t i c l e I ,  

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007-

08 ver si on unl ess ot her wi se not ed.  

3 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 
pr ovi des i n per t i nent  par t :   " No per son .  .  .  shal l  be compel l ed 
i n any cr i mi nal  case t o be a wi t ness agai nst  hi msel f  .  .  .  . "    

The pr i v i l ege agai nst  sel f - i ncr i mi nat i on i s appl i ed t o t he 
st at es t hr ough t he Four t eent h Amendment ' s due pr ocess cl ause.   
Mal l oy v.  Hogan,  378 U. S.  1,  6 ( 1964) .  
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Sect i on 8 of  t he Wi sconsi n Const i t ut i on4 pr ovi de t hat  no per son 

shal l  be compel l ed i n any cr i mi nal  case t o be a wi t ness agai nst  

hi msel f .    

¶5 The def endant ' s admi ssi ons ar e c l ear l y t est i moni al  and 

i ncr i mi nat i ng.   The i ssue i s  whet her  t he admi ssi ons wer e 

compel l ed.       

¶6 The l egal  i ssue bef or e t hi s cour t  i s  t he same as t he 

l egal  i ssue bef or e t he c i r cui t  cour t  and cour t  of  appeal s:   

Shoul d t he i ncr i mi nat i ng st at ement s made by t he def endant  t o hi s 

pr obat i on agent  admi t t i ng possessi on of  chi l d por nogr aphy be 

suppr essed on t he gr ound t hat  t he st at ement s wer e compel l ed i n 

v i ol at i on of  t he def endant ' s f eder al  const i t ut i onal  pr i v i l ege 

agai nst  sel f - i ncr i mi nat i on?5     

¶7 The cour t  of  appeal s concl uded t hat  t he c i r cui t  cour t  

pr oper l y deni ed t he mot i ons t o suppr ess:  " [ T] he evi dence t hat  

Sahs r el i es upon [ namel y a Depar t ment  of  Cor r ect i ons document ]  

does not  appear  i n t he r ecor d"  and " t he f act s i n t he r ecor d ar e 

i nsuf f i c i ent  t o show compul si on. " 6   
                                                 

4 Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on st at es:   
" No per son .  .  .  may be compel l ed i n any cr i mi nal  case t o be a 
wi t ness agai nst  hi msel f  or  her sel f . "  

5 The def endant  f i l ed a second mot i on t o excl ude t he 
evi dence di scover ed af t er  a sear ch of  hi s comput er ,  as wel l  as 
st at ement s made t o pol i ce,  on t he gr ound t hat  t he evi dence and 
st at ement s wer e a di r ect  consequence of  t he compel l ed st at ement s 
t o t he pr obat i on agent .   We need not  and do not  addr ess t hi s 
second mot i on because we concl ude t hat  t he def endant  has not  
car r i ed hi s bur den of  pr ovi ng t hat  hi s st at ement s t o t he 
pr obat i on agent  wer e compel l ed.    

6 St at e v.  Sahs,  No.  2009AP2916- CR,  unpubl i shed sl i p op. ,  
¶¶1,  9 ( Wi s.  Ct .  App.  Oct .  26,  2010) .  
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¶8 We af f i r m t he deci s i on of  t he cour t  of  appeal s.    

¶9 The def endant  has f ai l ed t o meet  hi s bur den t o pr ove 

t hat  hi s i ni t i al ,  or al  st at ement s wer e compel l ed. 7  Nei t her  t he 

c i r cui t  cour t  nor  t hi s cour t  can consi der  t he Depar t ment  of  

Cor r ect i ons f or m t hat  t he def endant  c l ai ms advi sed hi m t hat  hi s  

i ncr i mi nat i ng st at ement s cannot  be used agai nst  hi m i n cr i mi nal  

pr oceedi ngs.   The f or m i s not  i n t he r ecor d.   The par t i es di d 

not  agr ee about  i t s exi st ence,  t he det ai l s of  i t s  use,  or  t he 

def endant ' s knowl edge of  i t s  cont ent s bef or e t he def endant  made 

hi s or al  admi ssi ons.      

¶10 The def endant  has f ai l ed t o put  suf f i c i ent  ev i dence 

i nt o t he r ecor d t o show t hat  t he r ul es of  hi s  pr obat i on r ender ed 

hi s i ncr i mi nat i ng st at ement s compel l ed.   No document s,  no 

t est i mony,  and no undi sput ed,  agr eed- upon f act s by t he par t i es 

ar e i n t he r ecor d t o evi dence any compul si on of  t he def endant  t o 

admi t  possessi on of  chi l d por nogr aphy t o hi s pr obat i on agent .   

¶11 Because t her e i s  not  suf f i c i ent  evi dence i n t he r ecor d 

t o show compul si on,  we af f i r m t he deci s i on of  t he cour t  of  

                                                 
7 When a def endant  seeks t o exc l ude pr i or  st at ement s based 

upon hi s Fi f t h Amendment  pr i v i l ege,  t he bur den i s on t he 
def endant  t o est abl i sh t hat  t he st at ement s at  i ssue ar e 
compel l ed,  t est i moni al ,  and i ncr i mi nat i ng.   I n r e Commi t ment  of  
Mar k,  2006 WI  78,  ¶16,  292 Wi s.  2d 1,  718 N. W. 2d 90.   Af t er  a 
def endant  pr oves t hat  hi s st at ement s wer e compel l ed,  
t est i moni al ,  and i ncr i mi nat i ng,  t he bur den shi f t s t o t he St at e 
t o demonst r at e t hat  t he evi dence i t  wi shes t o use i n a cr i mi nal  
pr osecut i on i s " der i ved f r om a l egi t i mat e sour ce whol l y 
i ndependent  of  t he compel l ed t est i mony. "   St at e v.  Spaet h,  2012 
WI  95,  ¶¶38,  74,  343 Wi s.  2d 220,  819 N. W. 2d 769 ( quot i ng 
Kast i gar  v.  Uni t ed St at es,  406 U. S.  441,  460 ( 1972) ) .  
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appeal s,  whi ch af f i r med t he ci r cui t  cour t ' s  or der  denyi ng 

suppr essi on of  t he st at ement s and t he j udgment  of  convi ct i on. 8 

I  

¶12 We f i r st  t ur n t o t he f act s.   The Compl ai nt  char gi ng 

t he def endant  wi t h t wo count s of  possessi on of  chi l d por nogr aphy 

was f i l ed on Jul y 2,  2008.   The def endant  wai ved a pr el i mi nar y 

hear i ng.   The St at e f i l ed t he i nf or mat i on based on t he 

compl ai nt .   The def endant  ent er ed a pl ea of  not  gui l t y t o t he 

t wo count s char ged.            

¶13 The def endant  t hen f i l ed hi s mot i on seeki ng t o 

suppr ess t he st at ement s he made t o hi s pr obat i on agent .   The 

St at e opposed t he mot i on.   The ci r cui t  cour t  r equest ed t hat  t he 

par t i es par t i c i pat e i n an evi dent i ar y hear i ng r egar di ng t he 

suppr essi on mot i on.   I nst ead,  bot h par t i es pr of f er ed f act s i n 

wr i t t en br i ef s t o t he c i r cui t  cour t  and st i pul at ed t hat  t he 

c i r cui t  cour t  coul d deci de t he case based on t he f act ual  

r epr esent at i ons set  f or t h i n t he br i ef s.     

¶14 The f act s set  f or t h her e ar e t her ef or e pr edomi nant l y 

t aken f r om t he par t i es '  br i ef s f i l ed i n t he c i r cui t  cour t .   The 

                                                 
8 The def endant ' s mot i on t o suppr ess hi s st at ement s was 

or al l y deni ed i n open cour t  by t he Ci r cui t  Cour t  f or  Mi l waukee 
Count y,  John Fr anke,  Judge.   Mi l waukee Count y Ci r cui t  Cour t  
Judge Jef f r ey A.  Conen si gned t he wr i t t en or der  of  deni al  and 
l at er  ent er ed t he j udgment  of  convi ct i on.  
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c i r cui t  cour t  expl ai ned t hat  i t  was " deal i ng wi t h 

r epr esent at i ons her e and not  a f act ual  r ecor d by af f i davi t . " 9 

¶15 As one mi ght  suspect  f r om t he pr oceedi ngs we have 

descr i bed t hus f ar ,  t he r ecor d i n t hi s case r el at i ng t o t he 

suppr essi on mot i on i s ext r emel y t hi n.   What  f ol l ows ar e t he 

par t i es '  undi sput ed,  agr eed- upon f act s we have cul l ed f r om t he 

par t i es '  br i ef s and t he f i ndi ngs of  f act  t he c i r cui t  cour t  made.  

¶16 The par t i es agr ee t hat  t he def endant  was sent enced t o 

pr obat i on i n 2005 ar i s i ng f r om a convi ct i on f or  possessi on of  

chi l d por nogr aphy.    

¶17 The par t i es agr ee t hat  Depar t ment  of  Cor r ect i ons 

Pr obat i on/ Par ol e Agent  Mi chael  Kr ause was assi gned t o super vi se 

t he def endant ' s pr obat i on and t hat  t he def endant  was r equi r ed t o 

par t i c i pat e i n sex of f ender  gr oup t her apy as a condi t i on of  hi s 

pr obat i on. 10  The ot her  condi t i ons of  t he def endant ' s pr obat i on 

ar e not  i n t he r ecor d.    

¶18 The par t i es f i nal l y agr ee t hat  t he def endant  was on 

pr obat i on when,  i n Januar y 2007,  he made st at ement s t o Agent  

Kr ause i ndi cat i ng t hat  he agai n possessed chi l d por nogr aphy.   

Fr om t her e,  t he par t i es '  f act ual  asser t i ons di ver ge.  

                                                 
9 A c i r cui t  cour t  may pr edi cat e i t s f act ual  f i ndi ngs on 

undi sput ed f act s.   St at e v.  Thi er f el der ,  174 Wi s.  2d 213,  217 
n. 4,  495 N. W. 2d 669 ( 1993) ;  St at e v.  Schul pi us,  2006 WI  App 263,  
¶¶11- 12,  298 Wi s.  2d 155,  726 N. W. 2d 706.  

10 These f act s ar e t aken f r om t he def endant ' s mot i on t o 
excl ude evi dence and t he St at e' s r esponse t o t he def endant ' s 
mot i on t o excl ude evi dence,  whi ch wer e f i l ed wi t h t he c i r cui t  
cour t .  
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¶19 The def endant  asser t s t hat  he was r equi r ed t o t ake a 

pol ygr aph t est  as a condi t i on of  sex of f ender  t r eat ment  and t hat  

he f ai l ed t hi s pol ygr aph t est  on December  15,  2006, 11 when he 

unt r ut hf ul l y answer ed t hat  he had not  br oken any of  hi s 

pr obat i on r ul es.    

¶20 The St at e,  i n cont r ast ,  cont ends t hat  t he pol ygr aph 

t est  was admi ni st er ed because t he def endant  had " r ef used t o 

par t i c i pat e i n a meani ngf ul  way i n hi s gr oup t her apy sessi ons. "   

The f ocus of  t he pol ygr aph t est  was on t he def endant ' s pr i or  

sexual  hi st or y.   I n hi s pr e- pol ygr aph exami nat i on i nt er vi ew,  t he 

def endant  admi t t ed t hat  he had not  been t r ut hf ul  about  t hi s 

hi st or y pr evi ous l y;  t he pol ygr aph t est  t hen f ocused on whet her  

t he def endant  had been t r ut hf ul  i n t he pr e- pol ygr aph exam 

i nt er vi ew.   The r esul t  of  t he pol ygr aph t est  was t hat  t he 

def endant  was t r ut hf ul .    

¶21 The par t i es agr ee t hat  t he def endant  was t er mi nat ed 

f r om hi s gr oup t her apy sessi ons.   But ,  t he par t i es di sput e t he 

r eason f or  t er mi nat i on.   The def endant  bel i eves he was 

t er mi nat ed because he f ai l ed t he pol ygr aph t est .   The St at e 

asser t s t hat  t he def endant  was t er mi nat ed because t he 

i nf or mat i on t hat  he pr ovi ded about  hi s pr i or  sexual  hi st or y t o 

                                                 
11 Ther e i s some conf usi on i n t he c i r cui t  cour t  br i ef s and 

i n t he br i ef s bef or e t hi s cour t  whet her  t he dat e of  t he 
pol ygr aph t est  was December  2006 or  December  2005.   The 
def endant ' s mat er i al  i n t he r ecor d r ef er s t o December  2005.   The 
pol ygr aph r epor t  i s  i n t he r ecor d as an at t achment  t o t he 
document s t he St at e f i l ed i n r esponse t o t he def endant ' s mot i on.   
The r epor t  i s  dat ed December  2006 and st at es t hat  t he pol ygr aph 
t est  was admi ni st er ed i n December  2006.    
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t he pol ygr aph exami ner  i n a pr e- t est  i nt er vi ew shoul d have been 

di scl osed dur i ng hi s pr evi ous gr oup t her apy sessi ons.  

¶22 The par t i es agr ee t hat  t he def endant  was gi ven an 

oppor t uni t y t o r egai n admi t t ance t o gr oup t her apy.   They do not  

agr ee on t he condi t i ons he had t o meet  f or  r e- admi t t ance or  

whet her  he was r e- admi t t ed.    

¶23 The def endant  asser t s t hat  he was r equi r ed t o t ake 

anot her  pol ygr aph t est ,  whi ch was schedul ed f or  Januar y 13,  

2007. 12  The St at e asser t s t hat  t he def endant  was r equi r ed onl y 

t o wr i t e a l et t er  of  f ul l  di scl osur e r egar di ng hi s pr i or  sexual  

hi st or y and t hat  when he compl et ed t he l et t er ,  he was al l owed 

back i nt o t her apy.   The St at e asser t s t hat  t he def endant  had 

al r eady been al l owed back i nt o hi s gr oup t her apy when he and 

Agent  Kr ause met  on Januar y 12,  2007,  and t hat  Agent  Kr ause had 

no i nt ent i on of  i ni t i at i ng r evocat i on pr oceedi ngs agai nst  t he 

def endant ,  at  t hat  t i me,  f or  hi s pr obat i on v i ol at i ons.  

¶24 The St at e' s br i ef  set s f or t h Agent  Kr ause' s 

r ecol l ect i on about  t he event s of  Januar y 2007.   The St at e 

asser t s t hat  i n Januar y 2007,  Agent  Kr ause r ecei ved a phone cal l  

f r om t he def endant ,  who want ed t o come i n t o t al k " about  some 

t hi ngs. "   Accor di ng t o Agent  Kr ause,  he and t he def endant  agr eed 

upon a mut ual l y accept abl e dat e,  whi ch was Januar y 12,  2007.        

                                                 
12 The ci r cui t  cour t  comment ed t hat  " t he par t i es r epr esent  

t hat  anot her  pol ygr aph was set  f or  Januar y 13. "   The St at e' s 
r esponse t o t he def endant ' s mot i on,  however ,  makes no ment i on of  
a Januar y 13 pol ygr aph t est .  
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¶25 The dat e of  t he meet i ng ( Jan.  12)  was t he day bef or e 

t he dat e t he def endant  c l ai ms t hat  he was r equi r ed t o t ake a 

pol ygr aph exami nat i on ( Jan.  13)  i n or der  t o get  back i nt o 

t her apy.   The St at e makes no ment i on of  t hi s second pol ygr aph 

t est .  

¶26 The par t i es agr ee t hat  at  t he Januar y 12,  2007 

meet i ng,  t he def endant  or al l y t ol d Agent  Kr ause t hat  he had 

vi ol at ed t he r ul es of  hi s pr obat i on by usi ng a comput er  he kept  

at  a f r i end' s house t o access chi l d por nogr aphy.   Accor di ng t o 

Agent  Kr ause,  t he def endant  vol unt eer ed t hat  he had been 

vi ol at i ng t he r ul es of  hi s pr obat i on.  

¶27 Accor di ng t o t he def endant  and Agent  Kr ause,  Agent  

Kr ause wr ot e down t he def endant ' s st at ement s on a Depar t ment  of  

Cor r ect i ons f or m,  whi ch t he def endant  s i gned.   The def endant  

asser t s t hat  t hi s Depar t ment  f or m i ncl uded a not i f i cat i on and a 

box checked of f  next  t o t he f ol l owi ng st at ement :  

I  have been advi sed t hat  I  must  account  i n a t r ue and 
accur at e manner  f or  my wher eabout s and act i v i t i es,  and 
t hat  f ai l ur e t o do so i s a v i ol at i on f or  whi ch I  coul d 
be r evoked.   I  have al so been advi sed t hat  none of  
t hi s i nf or mat i on can be used agai nst  me i n cr i mi nal  
pr oceedi ngs. 13 

¶28 The def endant  does not  st at e,  ei t her  i n t he br i ef  he 

f i l ed i n t hi s cour t  or  i n t he mot i on he f i l ed i n t he c i r cui t  

cour t ,  when he was f i r st  advi sed t hat  hi s st at ement s coul d not  

be used agai nst  hi m i n a cr i mi nal  pr oceedi ng or  whet her  he saw 

t he f or m bef or e he gave t he or al  st at ement s.   

                                                 
13 The DOC f or m i s not  i n t he r ecor d.  
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¶29 The St at e agr ees t hat  Agent  Kr ause wr ot e down t he 

def endant ' s st at ement  on a Depar t ment  f or m but  nei t her  deni es 

nor  concedes t he exi st ence of  t he Depar t ment  f or m or  t he 

not i f i cat i on t hat  t he def endant  descr i bed.   The St at e' s br i ef  i n 

t hi s cour t  asser t s t hat  i t  never  conceded or  st i pul at ed t hat  t he 

def endant  was awar e of  t he wr i t t en not i f i cat i on when he gave hi s 

ear l i er ,  or al  st at ement s.   The St at e' s posi t i on her e i s t hat  t he 

def endant  di d not  pr of f er  any ev i dence t o suppor t  hi s asser t i on 

t hat  he was awar e of  t he wr i t t en not i f i cat i on of  i mmuni t y when 

he gave hi s ear l i er ,  or al  st at ement s. 14    

¶30 The par t i es agr ee t hat  af t er  t he def endant  made t he 

i ncr i mi nat i ng st at ement s,  Agent  Kr ause t ook t he def endant  i nt o 

cust ody and i ni t i at ed r evocat i on pr oceedi ngs.  

¶31 Ther e i s no di sput e about  what  happened t her eaf t er .   

¶32 Agent  Kr ause not i f i ed t he West  Al l i s  Pol i ce Depar t ment  

of  t he def endant ' s st at ement s.   The pol i ce ar r anged t o r et r i eve 

t he comput er  t he def endant  admi t t ed t o usi ng.    

¶33 Det ect i ve Jacque Chevr emont  of  t he West  Al l i s  Pol i ce 

Depar t ment  met  wi t h t he def endant  t wi ce whi l e he was i n cust ody 

at  t he Mi l waukee Secur e Det ent i on Faci l i t y .   Det ect i ve 

Chevr emont  r ead t he def endant  hi s Mi r anda war ni ngs bot h t i mes;  

t he def endant  st at ed he under st ood t he war ni ngs and t hat  he was 

wi l l i ng t o speak wi t h t he Det ect i ve.   The def endant  admi t t ed 

                                                 
14 The ci r cui t  cour t  expl i c i t l y  st at ed t hat  i t  " won' t  make 

f i ndi ngs of  f act  as t o what  happened af t er  [ t he def endant ' s or al  
admi ssi on of  possessi ng chi l d por nogr aphy]  because I  do not  f i nd 
t hat  t hose [ or al ]  st at ement s t o t he pr obat i on of f i cer  on t hese 
undi sput ed f act s must  be suppr essed .  .  .  . "  
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t hat  whi l e on pr obat i on,  he downl oaded chi l d por nogr aphy on a 

comput er  t hat  he kept  at  a f r i end' s house.  

¶34 I n r ul i ng on t he suppr essi on mot i ons,  t he c i r cui t  

cour t  assumed t hat  t he def endant  was advi sed of  t he st andar d 

condi t i ons of  pr obat i on,  whi ch i ncl ude pr ovi di ng t r ue and 

cor r ect  i nf or mat i on when asked.   Nei t her  t he condi t i ons of  

pr obat i on i mposed on t he def endant  nor  any " st andar d condi t i ons 

of  pr obat i on"  ar e i n t he r ecor d bef or e t hi s cour t .    

¶35 The ci r cui t  cour t ' s  f i ndi ngs of  f act  t o be uphel d as 

not  c l ear l y er r oneous had t o be based i n t he pr esent  case on t he 

par t i es '  agr eed- upon,  undi sput ed f act s.   The ci r cui t  cour t  made 

t he f ol l owi ng f act ual  f i ndi ngs:  

•  The def endant  i ni t i at ed t he Januar y 12,  2007 meet i ng 

wi t h hi s pr obat i on agent .  

•  The def endant  vol unt eer ed t he i nf or mat i on t hat  he 

had been vi ol at i ng t he pr obat i on r ul es by usi ng a 

f r i end' s comput er  t o downl oad i mages of  chi l d 

por nogr aphy.    

¶36 Wi t h r egar d t o t he c i r cui t  cour t ' s  f i r st  f i ndi ng,  t he 

par t i es agr eed t hat  t he def endant  i ni t i at ed t he Januar y 12,  2007 

meet i ng wi t h hi s pr obat i on agent .    

¶37 Wi t h r egar d t o t he c i r cui t  cour t ' s  second f i ndi ng,  t he 

c i r cui t  cour t ,  r el y i ng on common sense,  assumed t hat  t he 

pr obat i on agent  woul d have asked t he def endant  some quest i ons.   

Never t hel ess,  t he c i r cui t  cour t  f ound t hat  t he def endant  

vol unt eer ed t hat  he had vi ol at ed t he r ul es of  pr obat i on.   The 

St at e asser t ed t hat  t he def endant  vol unt eer ed t hat  he had been 
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v i ol at i ng t he pr obat i on r ul es.   The def endant  di d not  

char act er i ze hi s st at ement s as vol unt eer ed.   Nei t her  par t y made 

any r epr esent at i on t o t he c i r cui t  cour t  about  whet her  t he 

def endant  made any st at ement  i n r esponse t o quest i ons.       

¶38 The ci r cui t  cour t  deni ed t he def endant ' s mot i ons t o 

suppr ess,  concl udi ng t hat  t he f act s wer e i nsuf f i c i ent  t o show 

compul si on and t hat  s i mpl y because an agent  mi ght  r evoke 

pr obat i on i s not  enough t o est abl i sh compul si on.    

¶39 Af t er  t he c i r cui t  cour t  deni ed t he def endant ' s mot i ons 

t o suppr ess,  t he def endant  changed hi s pl ea t o gui l t y of  one 

count  of  possessi on of  chi l d por nogr aphy pur suant  t o pl ea 

negot i at i ons.  

I I  

¶40 Whet her  t he def endant ' s st at ement s t o hi s pr obat i on 

agent  wer e compel l ed i n v i ol at i on of  hi s const i t ut i onal  r i ght  

agai nst  sel f - i ncr i mi nat i on pr esent s a quest i on of  const i t ut i onal  

f act .  I n r evi ewi ng i ssues of  const i t ut i onal  f act ,  f i r st ,  we 

r evi ew t he ci r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  f act ;  we wi l l  

uphol d t hem unl ess t hey ar e cl ear l y er r oneous.   Second,  we 

det er mi ne t he appl i cat i on of  const i t ut i onal  pr i nci pl es 

i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s ,  

benef i t t i ng f r om t hei r  anal yses. 15  

                                                 
15 Spaet h,  343 Wi s.  2d 220,  ¶30;   St at e v.  Fel i x ,  2012 WI  

36,  ¶22,  339 Wi s.  2d 670,  811 N. W. 2d 775 ( c i t i ng St at e v.  Eason,  
2001 WI  98,  ¶9,  245 Wi s.  2d 206,  629 N. W. 2d 625) .  
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¶41 A pr obat i oner  has a Fi f t h Amendment  pr i v i l ege agai nst  

compel l ed sel f - i ncr i mi nat i on. 16  A cr i t i cal  i ssue i s whet her  t he 

pr obat i oner  must  c l ai m t he pr i v i l ege or  whet her  t he s i t uat i on 

gi ves r i se t o a sel f - execut i ng pr i v i l ege.  

¶42 The Uni t ed St at es Supr eme Cour t  has decl ar ed t hat  an 

or di nar y wi t ness who i s " mer el y r equi r ed t o appear  and gi ve 

t est i mony"  must  af f i r mat i vel y c l ai m t he pr i v i l ege. 17  " [ I ] n t he 

or di nar y case,  i f  a wi t ness under  compul si on t o t est i f y makes 

di scl osur es i nst ead of  c l ai mi ng t he pr i v i l ege,  t he gover nment  

has not  ' compel l ed'  hi m t o i ncr i mi nat e hi msel f . " 18   

¶43 However ,  t he Uni t ed St at es Supr eme Cour t  has al so 

r ecogni zed except i ons t o t he gener al  r ul e r equi r i ng a per son t o 

af f i r mat i vel y asser t  hi s or  her  Fi f t h Amendment  pr i v i l ege.   I n 

some si t uat i ons,  t he pr i v i l ege i s sel f - execut i ng and t hus need 

not  be af f i r mat i vel y i nvoked bef or e t he st at ement  i s deemed 

compel l ed. 19  One of  t hese " sel f - execut i ng s i t uat i ons"  occur s 

when a pr obat i oner  must  answer  quest i ons t hat  r equi r e hi m t o 

choose bet ween maki ng i ncr i mi nat i ng st at ement s and j eopar di z i ng 

hi s condi t i onal  l i ber t y by r emai ni ng si l ent . 20 
                                                 

16 Mi nnesot a v.  Mur phy,  465 U. S.  420,  426 ( 1984) .   

17 I d.  at  435 ( quot ed i n St at e v.  Spaet h,  2012 WI  95,  ¶47,  
343 Wi s.  2d 220,  619 N. W. 2d 769) .  

18 Mur phy,  465 U. S.  at  427 ( quot i ng Gar ner  v.  Uni t ed St at es,  
424 U. S.  648,  654 ( 1976) ) .  

19 Spaet h,  343 Wi s.  2d 220,  ¶¶43,  47 ( quot i ng Mi nnesot a v.  
Mur phy,  465 U. S.  420,  426,  434- 35 ( 1984) ) .  

20 Mur phy,  465 U. S.  at  435- 36;  Spaet h,  343 Wi s.  2d 220,  
¶¶46- 49.  
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¶44 The Uni t ed St at es Supr eme Cour t  has expl ai ned t he 

di f f er ence bet ween t he or di nar y wi t ness who must  c l ai m t he 

pr i v i l ege when he i s " mer el y r equi r ed t o appear  and gi ve 

t est i mony"  and cer t ai n s i t uat i ons r el at i ng t o a pr obat i oner  

whose pr i v i l ege may be sel f - execut i ng when he i s r equi r ed t o 

answer  i ncr i mi nat i ng quest i ons.   The Supr eme Cour t  has 

di f f er ent i at ed bet ween t he t wo as f ol l ows:     

The t hr eat  of  puni shment  f or  r el i ance on t he pr i v i l ege 
di st i ngui shes cases of  t hi s sor t  [ namel y t hose 
i nvol v i ng a pr obat i oner ]  f r om t he or di nar y case i n 
whi ch a wi t ness i s mer el y r equi r ed t o appear  and gi ve 
t est i mony.   A st at e may r equi r e a pr obat i oner  t o 
appear  and di scuss mat t er s t hat  af f ect  hi s 
pr obat i onar y st at us;  such a r equi r ement ,  wi t hout  mor e,  
does not  gi ve r i se t o a sel f - execut i ng pr i v i l ege.   The 
r esul t  may be di f f er ent  i f  quest i ons put  t o t he 
pr obat i oner ,  however  r el evant  t o hi s pr obat i onar y 
st at us,  cal l  f or  answer s t hat  woul d i ncr i mi nat e hi m i n 
a pendi ng or  l at er  cr i mi nal  pr osecut i on.   Ther e i s 
t hus a subst ant i al  basi s i n our  cases f or  conc l udi ng 
t hat  i f  t he s t at e,  ei t her  expr essl y or  by i mpl i cat i on,  
asser t s t hat  i nvocat i on of  t he pr i v i l ege woul d l ead t o 
r evocat i on of  pr obat i on,  i t  woul d have cr eat ed t he 
cl assi c penal t y s i t uat i on,  t he f ai l ur e t o asser t  t he 
pr i v i l ege woul d be excused,  and t he pr obat i oner ' s 
answer s woul d be deemed compel l ed and i nadmi ssi bl e i n 
a cr i mi nal  pr osecut i on. 21 

I I I  

¶45 The def endant  asser t s t hat  hi s st at ement s t o hi s 

pr obat i on agent  wer e compel l ed i n v i ol at i on of  hi s f eder al  

const i t ut i onal  pr i v i l ege agai nst  sel f - i ncr i mi nat i on f or  t wo 

r easons.   Fi r st ,  he c l ai ms t hat  he si gned a Depar t ment  of  

                                                 
21 Mur phy,  465 U. S.  at  435 ( quot ed i n Spaet h,  343 

Wi s.  2d 220,  ¶47) .  
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Cor r ect i ons document  t hat  not i f i ed hi m t hat  hi s f ai l ur e t o 

account  t r ut hf ul l y about  hi s act i v i t i es i s a v i ol at i on f or  whi ch 

hi s pr obat i on coul d be r evoked and t hat  " none of  t he i nf or mat i on 

can be used agai nst  [ hi m]  i n cr i mi nal  pr oceedi ngs. "   Second,  he 

cl ai ms t hat  hi s  st at ement s wer e compel l ed because he al l egedl y  

was r equi r ed t o r epor t  hi s act i v i t i es t r ut hf ul l y t o hi s 

pr obat i on agent  and was r equi r ed t o t ake a mandat or y pol ygr aph 

t est  and knew t hat  i f  he f ai l ed t he pol ygr aph t est ,  hi s 

pr obat i on coul d be r evoked.  

¶46 We di scuss each cl ai m i n t ur n.  

A 

¶47 We t ur n f i r st  t o t he def endant ' s c l ai m of  compul si on 

r el y i ng on t he Depar t ment  of  Cor r ect i ons f or m descr i bed above.   

Thi s f or m,  accor di ng t o t he def endant ,  advi sed t he def endant  

t hat  t he st at ement s he made t o t he pr obat i on agent  wer e not  t o 

be used agai nst  hi m i n a cr i mi nal  pr oceedi ng.  

¶48 The bur den was on t he def endant  i n t he c i r cui t  cour t  

t o pr ove t hat  hi s st at ement  t o t he pr obat i on agent  was compel l ed 

and t hat  use of  t he st at ement  i n t hi s cr i mi nal  pr oceedi ng 

vi ol at es t he f eder al  const i t ut i onal  pr i v i l ege agai nst  sel f -

i ncr i mi nat i on.    

¶49 The ci r cui t  cour t  and cour t  of  appeal s r ul ed t hat  t he 

def endant  di d not  meet  hi s bur den.  

¶50 The Depar t ment  of  Cor r ect i ons f or m upon whi ch t he 

def endant  r el i es i s not  par t  of  t he c i r cui t  cour t  r ecor d or  par t  

of  t he r ecor d bef or e t hi s cour t .   The wel l - est abl i shed r ul e i s 
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t hat  appel l at e r evi ew i s l i mi t ed t o t he r ecor d pr esent ed. 22  The 

bur den i s on t he appel l ant ,  her e t he def endant ,  t o ensur e t hat  

t he r ecor d i s suf f i c i ent  t o addr ess i ssues r ai sed on appeal . 23 

¶51 No undi sput ed,  agr eed- upon f act s by t he par t i es or  

ot her  evi dence appear s i n t he r ecor d t o pr ove t hat  t he def endant  

s i gned t he f or m or  t hat  t he def endant  was i nf or med or  knew of  

t he cont ent s of  t he f or m bef or e he gave or al  i ncr i mi nat i ng 

st at ement s t o hi s pr obat i on agent .      

¶52 The ci r cui t  cour t  made no f i ndi ngs of  f act  r egar di ng 

t he exi st ence of  t he Depar t ment  f or m or  t he conver sat i on t hat  

occur r ed bet ween t he def endant  and Agent  Kr ause when t he f or m 

was al l egedl y compl et ed and si gned.    

¶53 Because t he Depar t ment  f or m i s not  i n t he r ecor d and 

not hi ng about  t he execut i on of  t he f or m i s i n t he par t i es '  

undi sput ed,  agr eed- upon f act s,  t he def endant ' s ar gument  t hat  t he 

f or m i mmuni zed hi s st at ement s f ai l s .      

B 

¶54 We t ur n now t o t he def endant ' s c l ai m t hat  t he 

st at ement s t o t he pr obat i on agent  wer e compel l ed by t he t hr eat  

of  r evocat i on of  hi s condi t i onal  l i ber t y.   The def endant  makes 

t wo ar gument s.   He ar gues t hat  t he mer e f act  t hat  he was 

r equi r ed t o appear  and r epor t  t r ut hf ul l y t o hi s pr obat i on agent  

                                                 
22 Schi mke v.  Mi l waukee & Subur ban Tr anspor t  Co. ,  34 

Wi s.  2d 317,  320- 21,  149 N. W. 2d 659 ( 1967) .  

23 St at e v.  Mar ks,  2010 WI  App 172,  ¶20,  330 Wi s.  2d 693,  
794 N. W. 2d 547;  St at e Bank of  Har t l and v .  Ar ndt ,  129 
Wi s.  2d 411,  423,  385 N. W. 2d 219 ( Ct .  App.  1986) .  
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i s suf f i c i ent  t o est abl i sh compul si on.   He al so ar gues t hat  t he 

f act  t hat  he was r equi r ed t o t ake a pol ygr aph t est  est abl i shes 

compul si on.  

1 

¶55 The case l aw est abl i shes t hat  t he mer e r equi r ement  on 

a pr obat i oner  t o appear  and speak " t r ut hf ul l y t o hi s or  her  

pr obat i on ( or  par ol e)  of f i cer  i s i nsuf f i c i ent  t o est abl i sh 

compul si on. " 24  

¶56 The semi nal  case r egar di ng pr obat i oner s and sel f -

i ncr i mi nat i on i s Mi nnesot a v.  Mur phy,  465 U. S.  420 ( 1984) .   The 

Uni t ed St at es Supr eme Cour t  r ecogni zed t hat  r equi r i ng Mur phy,  a 

pr obat i oner ,  t o appear  and answer  quest i ons t r ut hf ul l y was 

i nsuf f i c i ent  t o est abl i sh compul si on. 25  The Cour t  decl ar ed t hat  

i f  Mur phy was i n a s i t uat i on t hat  gave r i se t o a sel f - execut i ng 

pr i v i l ege agai nst  sel f - i ncr i mi nat i on——such t hat  " t he St at e,  

ei t her  expr essl y or  by i mpl i cat i on,  asser t [ ed]  t hat  i nvocat i on 

of  t he pr i v i l ege woul d l ead t o r evocat i on of  pr obat i on" ——t hen 

" t he f ai l ur e t o asser t  t he pr i v i l ege woul d be excused,  and t he 

pr obat i oner ' s answer s woul d be deemed compel l ed and i nadmi ssi bl e 

i n a cr i mi nal  pr osecut i on, " 26 even t hough t he pr i vi l ege was not  

af f i r mat i vel y i nvoked.   See ¶¶41- 44,  supr a.  

                                                 
24 Commi t ment  of  Mar k,  292 Wi s.  2d 1,  ¶25.  

25 Mur phy,  465 U. S.  at  427.   See al so Commi t ment  of  Mar k,  
292 Wi s.  2d 1,  ¶25.  

26 Mur phy,  465 U. S.  at  435.  
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¶57 As t o Mur phy,  t he Cour t  concl uded t hat  t he St at e of  

Mi nnesot a di d not  go f ur t her  t han r equi r i ng Mur phy t o appear  and 

gi ve t est i mony.   I t  di d not  " r equi r e[  ]  hi m t o choose bet ween 

maki ng i ncr i mi nat i ng st at ement s and j eopar di z i ng hi s condi t i onal  

l i ber t y by r emai ni ng si l ent . " 27  The Cour t  i n Mur phy concl uded 

t hat  t her e was no evi dence i n t he r ecor d showi ng t hat  t he St at e 

woul d have r evoked t he pr obat i on or  t hat  t he pr obat i oner  

( Mur phy)  bel i eved hi s pr obat i on woul d have been r evoked i f  he 

chose t o r emai n s i l ent . 28  Accor di ngl y,  Mur phy di d not  pr ove hi s 

st at ement  was compel l ed.         

¶58 I n t he pr esent  case,  t her e i s no evi dence t hat  t he 

St at e,  ei t her  expr essl y or  by i mpl i cat i on,  t ol d t he def endant  

t hat  hi s r ef usal  t o speak t o hi s pr obat i on agent  or  hi s 

i nvocat i on of  hi s pr i v i l ege agai nst  sel f - i ncr i mi nat i on woul d 

l ead t o t he r evocat i on of  hi s pr obat i on.   The def endant  c l ai ms 

                                                 
27 I d.  at  436 ( quot ed i n Spaet h,  343 Wi s.  2d 220,  ¶48) .  

28 Mur phy,  465 U. S.  at  436.   

The Cour t  expl ai ned f ur t her  i n Mur phy,  465 U. S.  at  437,  as 
f ol l ows:  

Mur phy' s pr obat i on condi t i on pr oscr i bed onl y f al se 
st at ement s;  i t  sai d not hi ng about  hi s f r eedom t o 
decl i ne t o answer  par t i cul ar  quest i ons and cer t ai nl y 
cont ai ned no suggest i on t hat  hi s pr obat i on was 
condi t i onal  on hi s wai v i ng hi s [ pr i v i l ege]  wi t h 
r espect  t o f ur t her  cr i mi nal  pr osecut i on.  .  .  .  Wi t hout  
t he benef i t  of  an aut hor i t at i ve st at e- cour t  
const r uct i on of  t he condi t i on,  we ar e hesi t ant  t o r ead 
i nt o t he t r ut hf ul ness r equi r ement  an addi t i onal  
obl i gat i on t hat  Mur phy r ef r ai n f r om [ i nvoki ng hi s 
pr i v i l ege] .  
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t hat  he bel i eved hi s pr obat i on woul d be r evoked i f  he f ai l ed t o 

t el l  hi s pr obat i on agent  t he t r ut h,  but  t her e i s no evi dence i n 

t he r ecor d i ndi cat i ng t hat  t he def endant  was i nf or med of  such 

pot ent i al  r evocat i on.   The par t i es di d not  agr ee t hat  r evocat i on 

was a consequence or  t hat  t he def endant  bel i eved hi s pr obat i on 

woul d have been r evoked i f  he chose t o r emai n s i l ent .    

¶59 Not hi ng i n t he r ecor d suppor t s t he def endant ' s c l ai m 

t hat  t her e was an expl i c i t  consequence of  r evocat i on f or  f ai l i ng 

t o t el l  t he t r ut h or  t hat  t he def endant  bel i eved t hat  pr obat i on 

woul d be r evoked i f  he di d not  t el l  t he t r ut h.   Thus,  t he 

pr obat i oner  i n t he pr esent  case,  l i ke t he pr obat i oner  i n 

Mi nnesot a v.  Mur phy,  has not  pr oved hi s c l ai m of  compul si on.     

2 

¶60 The def endant  appear s t o r est  hi s c l ai m of  compul si on 

not  onl y on t he f act  t hat  t he r ul es of  pr obat i on r equi r ed hi m t o 

t el l  t he t r ut h,  but  al so on t he f act  t hat  he was r equi r ed t o 

t ake a pol ygr aph t est  and t hat  he knew t hat  i f  he di d not  admi t  

t o hi s behavi or  i t  woul d be di scover ed t he next  day dur i ng hi s  

schedul ed pol ygr aph t est .   The def endant  ar gues t hat  on t he 

basi s of  hi s past  exper i ences,  he made t he i ncr i mi nat i ng 

st at ement  knowi ng t hat  i f  he di d not  gi ve an accur at e and 

t r ut hf ul  account i ng of  hi s behavi or  bef or e t he mandat ed 

pol ygr aph t est ,  he woul d be i n v i ol at i on of  hi s pr obat i on r ul es 

and he woul d f ace r evocat i on of  hi s pr obat i on.  

¶61 Agai n,  t he def endant  has not  car r i ed hi s bur den of  

pr ovi ng compul si on.   Not hi ng i n t he r ecor d suppor t s t he 

def endant ' s c l ai m of  compul si on r egar di ng t he pol ygr aph t est .   
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¶62 The def endant ' s or i gi nal  r ul es of  super vi s i on,  whi ch 

t he def endant  asser t s r equi r e a pol ygr aph t est ,  ar e not  i n t he 

r ecor d.   The r equi r ement  of  a pol ygr aph t est  i s  not  an 

undi sput ed f act . 29  Not hi ng appear s i n t he r ecor d t o suppor t  t he 

def endant ' s asser t i on t hat  he was r equi r ed t o t ake a pol ygr aph 

t est  t he day af t er  he made hi s st at ement s.    

¶63 The ci r cui t  cour t  coul d not  and di d not  det er mi ne 

whet her  t he def endant  was r equi r ed t o t ake a mandat or y pol ygr aph 

t est  as a condi t i on of  hi s pr obat i on or  t hat  he had a mandat or y 

pol ygr aph t est  schedul ed f or  Januar y 13,  2007,  whi ch he knew he 

woul d f ai l .   Not hi ng i n t he r ecor d descr i bes t he r ul es gover ni ng 

t he pol ygr aph t est .    

¶64 Wi t hout  any evi dence i n t he r ecor d,  t he def endant  

f ai l s  t o demonst r at e t hat  hi s admi ssi on t o t he pr obat i on agent  

was compel l ed by hi s bei ng r equi r ed t o t ake a pol ygr aph t est .  

¶65 The f act  t hat  a pr obat i oner  was r equi r ed t o t ake a 

pol ygr aph t est  as a condi t i on of  pr obat i on pl ayed an i mpor t ant  

par t  i n bot h St at e v.  Peebl es,  2010 WI  App 156,  330 Wi s.  2d 243,  

792 N. W. 2d 212,  and St at e v.  Spaet h,  2012 WI  95,  343 

Wi s.  2d 220,  819 N. W. 2d 769,  i n t he cour t ' s  det er mi ni ng whet her  

t he pr obat i oner s '  st at ement s wer e compel l ed.  

                                                 
29 The def endant  asser t s t hat  he was r equi r ed t o t ake a 

pol ygr aph t est  as a condi t i on of  hi s mandat or y sex of f ender  
t r eat ment .   The St at e cont ends t hat  t he pol ygr aph t est  was 
admi ni st er ed because t he def endant  had " r ef used t o par t i c i pat e 
i n a meani ngf ul  way i n hi s gr oup t her apy sessi ons. "   
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¶66 The Peebl es and Spaet h cases wer e deci ded af t er  t he 

c i r cui t  cour t ' s  and cour t  of  appeal s '  deci s i ons i n t he pr esent  

case and di d not  gui de t hese deci s i ons.   

¶67 I n Peebl es,  t he cour t  of  appeal s was f aced wi t h 

det er mi ni ng whet her  a pr obat i oner ' s i ncr i mi nat i ng st at ement s 

wer e compel l ed. 30  Peebl es was pl aced on pr obat i on af t er  pl eadi ng 

no cont est  t o sexual  assaul t .   The cour t  or der ed " Sex 

Counsel i ng/ r egi st er / be compl i ant  wi t h Sex Of f ender  Pr ogr am. " 31   

¶68 Peebl es subsequent l y met  wi t h hi s pr obat i on agent  and 

si gned t he Rul es of  Communi t y Super vi s i on and t he St andar d Sex 

Of f ender  Rul es,  whi ch wer e ent er ed i nt o t he r ecor d.   The r ul es 

war ned hi m t hat  hi s pr obat i on coul d be r evoked i f  he v i ol at ed 

t he r ul es. 32   

¶69 One r equi r ement  of  Peebl es'  pr obat i on was t hat  he t ake 

a pol ygr aph t est . 33  Peebl es t est i f i ed t hat  he under st ood t hat  i f  

he di d not  f ol l ow t he r ul es of  super vi s i on,  i ncl udi ng 

par t i c i pat i ng i n sex of f ender  t r eat ment  and cooper at i ng wi t h hi s  

t r eat ment  counsel or ,  whi ch r equi r ed t al k i ng i n t r eat ment  about  

hi s sexual  behavi or ,  he coul d f ace r evocat i on f r om super vi s i on 

or  i ncar cer at i on. 34  

                                                 
30 St at e v.  Peebl es,  2010 WI  App 156,  330 Wi s.  2d 243,  792 

N. W. 2d 212.  

31 I d. ,  ¶2.  

32 I d. ,  ¶3.  

33 I d. ,  ¶5.  

34 I d. ,  ¶4.  
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¶70 Peebl es'  pr obat i on was ul t i mat el y r evoked based on 

comment s he made i n sex of f ender  counsel i ng and t o t he pol ygr aph 

exami ner  i mmedi at el y bef or e a pol ygr aph exami nat i on. 35 

¶71 The cour t  of  appeal s expl ai ned i n Peebl es t hat  " a 

pr obat i oner ' s st at ement s ar e compel l ed i f  he or  she must  choose 

bet ween pr ovi di ng t hem or  j eopar di z i ng hi s or  her  condi t i onal  

l i ber t y by r emai ni ng si l ent . " 36 

¶72 The cour t  of  appeal s concl uded t hat  Peebl es'  

st at ement s wer e compel l ed because t he r ul es of  hi s super vi s i on,  

whi ch wer e i n t he r ecor d,  r equi r ed t hat  he be t r ut hf ul ,  t hat  he 

submi t  t o pol ygr aph t est s,  and t hat  he f ul l y cooper at e wi t h and 

successf ul l y compl et e sex of f ender  counsel i ng.   Peebl es " t hen 

gave hi s st at ement s,  at  l east  i n par t ,  because he was r equi r ed 

t o t ake l i e det ect or  t est s. " 37 

¶73 I n Spaet h,  t hi s cour t  expl ai ned t hat  t he Peebl es 

deci s i on demonst r at es how st at ement s made t o pr obat i on agent s 

may be " compel l ed by way of  pr obat i on r ul es. "   Thi s cour t  

expl ai ned t hat  based on Peebl es'  t est i mony about  hi s subj ect i ve 

v i ew of  t he consequences of  f ai l ur e t o t ake a pol ygr aph t est ,  

t he cour t  of  appeal s hel d t hat  Peebl es'  st at ement s wer e 

compel l ed. 38     

                                                 
35 I d. ,  ¶¶6- 7.  

36 I d. ,  ¶22 ( c i t i ng Mi nnesot a v.  Mur phy,  465 U. S.  at  436) .  

37 Peebl es,  330 Wi s.  2d 243,  ¶20.  

38 Spaet h,  343 Wi s.  2d 220,  ¶57.  
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¶74 The r ecor d bef or e t he cour t  i n t he pr esent  case does 

not  suppor t  t he same concl usi on as di d t he r ecor d i n Peebl es.   

I n t he pr esent  case,  t he def endant ' s pr obat i on r ul es ar e not  i n 

t he r ecor d.   The par t i es di d not  r each undi sput ed,  agr eed- upon 

f act s r egar di ng t he def endant ' s knowl edge or  bel i ef  t hat  hi s 

pr obat i on woul d be r evoked unl ess he t ol d t he t r ut h.    

¶75 I n t he pr esent  case,  t he cour t  i s  unabl e t o det er mi ne 

what  t he pr obat i on r ul es r equi r ed and what  t he def endant  

bel i eved woul d be t he consequences of  hi s f ai l i ng t o t el l  t he 

t r ut h.   Thus,  t he cour t  i s  unabl e t o concl ude,  f r om t he r ecor d,  

t hat  t he def endant ' s pr obat i on r ul es r equi r ed hi m t o be 

t r ut hf ul ,  r equi r ed hi m t o submi t  t o pol ygr aph t est s,  or  r equi r ed 

r evocat i on of  pr obat i on i f  he v i ol at ed t he r ul es.    

¶76 I n Spaet h,  t he St at e and Spaet h st i pul at ed t hat  

Spaet h' s par t i c i pat i on i n a pol ygr aph t est  whi l e on pr obat i on 

was compel l ed. 39  A condi t i on of  Spaet h' s pr obat i on was a 

                                                 
39 Spaet h,  343 Wi s.  2d 220,  ¶¶49,  58.  

The Spaet h cour t  concl uded:  

[ The pr obat i on agent ' s]  own t est i mony r eveal ed t hat  
Spaet h was r equi r ed t o t ake t he pol ygr aph exami nat i on 
or  f ace a sanct i on,  i ncl udi ng possi bl e r evocat i on.   
Thi s compul si on i s aut hor i zed by st at ut e and r ul e,  
demonst r at ed i n t he cases,  and t est i f i ed t o by t he 
[ Depar t ment  of  Cor r ect i ons]  agent  i nvol ved.   Al l  
par t i es agr ee t hat  t hi s case i nvol ves compul si on.   As 
a r esul t ,  we have no di f f i cul t y det er mi ni ng t hat  
Spaet h was compel l ed,  under  t he r ul es of  hi s 
pr obat i on,  t o answer  t r ut hf ul l y dur i ng t he pol ygr aph 
exami nat i on.    

Spaet h,  343 Wi s.  2d 220,  ¶58.   
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mandat or y pol ygr aph t est  at  l east  once per  year . 40  Spaet h was 

" r equi r ed t o t ake t hi s exami nat i on,  r equi r ed t o cooper at e wi t h 

t he exami ner ,  and r equi r ed t o answer  quest i ons t r ut hf ul l y.   Hi s 

f ai l ur e t o t ake t he pol ygr aph exami nat i on coul d have r esul t ed i n 

r evocat i on of  hi s pr obat i on.   Hi s f ai l ur e t o answer  quest i ons 

t r ut hf ul l y al so coul d have r esul t ed i n a ser i ous sanct i on. " 41 

¶77 Bef or e t aki ng t he pol ygr aph t est ,  Spaet h s i gned a 

" consent  f or m"  pr ovi ded by t he t est  admi ni st r at or ,  but  t he f or m 

he si gned was not ,  accor di ng t o t he cour t ,  an accur at e st at ement  

of  t he l aw f or  t hi s pr obat i oner  because t he f or m st at ed t hat  hi s  

st at ement  may be used agai nst  hi m at  t r i al . 42  The cour t  

det er mi ned t hat  hi s " f ai l ur e t o t ake t he pol ygr aph exami nat i on 

coul d have r esul t ed i n hi s r evocat i on,  and hi s r ef usal  t o s i gn 

t he ' consent  f or m'  coul d have been deemed a r ef usal  t o t ake t he 

pol ygr aph exami nat i on.   I n addi t i on,  any st at ement s t hat  Spaet h 

made dur i ng t he pol ygr aph exami nat i on wer e subj ect  t o use and 

der i vat i ve use i mmuni t y and coul d not  be used agai nst  hi m at  a 

cr i mi nal  t r i al . " 43  The pr obat i on agent  " l at er  t est i f i ed t hat  

Spaet h was awar e t hat  t he pol ygr aph r esul t s and t he st at ement s 

he made i n t he exami nat i on coul d not  be used i n a cr i mi nal  

pr osecut i on. " 44 

                                                 
40 I d. ,  ¶4.  

41 I d.  

42 I d. ,  ¶¶5- 6.  

43 I d. ,  ¶6.  

44 I d.  
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¶78 The r esul t s of  t he Spaet h pol ygr aph t est  showed t hat  

he was bei ng decept i ve and hi s pr obat i on agent  was so i nf or med. 45  

The pr obat i on agent  di scussed t he r esul t s of  t he pol ygr aph t est  

wi t h Spaet h,  and Spaet h t hen admi t t ed pr obat i on v i ol at i ons. 46  

The pr obat i on agent  i nf or med pol i ce,  who ar r est ed Spaet h f or  

bot h a pr obat i on v i ol at i on and i n connect i on wi t h a possi bl e 

addi t i onal  cr i mi nal  of f ense. 47 

¶79 Thi s cour t  r e- exami ned t he f undament al  pr i nci pl es of  

t he pr i v i l ege agai nst  sel f - i ncr i mi nat i on guar ant eed by t he Fi f t h 

Amendment . 48  The cour t  r ecogni zed t hat  i n some si t uat i ons,  t he 

pr i v i l ege i s sel f - execut i ng and need not  be af f i r mat i vel y 

i nvoked bef or e t he st at ement  i s deemed compel l ed. 49  When a 

pr obat i oner  must  answer  quest i ons t hat  r equi r e hi m t o choose 

bet ween maki ng i ncr i mi nat i ng st at ement s and j eopar di z i ng hi s 

condi t i onal  l i ber t y by r emai ni ng si l ent ,  t he pr i v i l ege i s sel f -

execut i ng and t he st at ement s ar e compel l ed. 50   

¶80 The Spaet h cour t  concl uded,  based on t he evi dence i n 

t he r ecor d,  t he t est i mony of  t he def endant  and t he def endant ' s 

pr obat i on agent ,  and st i pul at i ons by t he par t i es t hat  t he 

                                                 
45 I d. ,  ¶8.  

46 I d. ,  ¶9.  

47 I d. ,  ¶¶10- 11.  

48 I d. ,  ¶¶31- 49.  

49 I d. ,  ¶¶43,  47.  

50 Mur phy,  465 U. S.  at  435- 36;  Spaet h,  343 Wi s.  2d 220,  
¶¶46- 49.  



No.  2009AP2916- CR   

 

26 
 

def endant ' s par t i c i pat i on i n t he pol ygr aph t est  was compel l ed 

and t hat  any i ncr i mi nat i ng st at ement s ar i s i ng f r om i t  coul d not  

be used agai nst  hi m. 51 

¶81 The pr esent  case does not  pr ovi de t he ext ensi ve r ecor d 

avai l abl e i n Spaet h.   The r ecor d i n t he i nst ant  case does not  

i ncl ude t he pr obat i on r ul es,  t he pol ygr aph r equi r ement s,  or  a 

f i ndi ng about  what  t he def endant  knew or  bel i eved r egar di ng t he 

possi bl e consequences of  hi s i ncr i mi nat i ng st at ement s.      

¶82 The def endant  has f ai l ed t o pr ovi de suf f i c i ent  

evi dence t o suppor t  hi s l egal  ar gument  of  compul si on on t he 

basi s of  t he pol ygr aph t est .   On t hi s r ecor d,  t he cour t  cannot  

r each t he l egal  concl usi on t hat  t he def endant ' s st at ement s wer e 

compel l ed.   

*  *  *  *  

¶83 I n sum,  t he def endant  has f ai l ed t o meet  hi s bur den t o 

pr ove t hat  hi s i ni t i al ,  or al  st at ement s wer e compel l ed.   Nei t her  

t he c i r cui t  cour t  nor  t hi s cour t  can consi der  t he Depar t ment  of  

Cor r ect i ons pr obat i on f or m t hat  t he def endant  c l ai ms advi sed hi m 

t hat  hi s i ncr i mi nat i ng st at ement s cannot  be used agai nst  hi m i n 

cr i mi nal  pr oceedi ngs.   The f or m i s not  i n t he r ecor d.   The 

par t i es di d not  agr ee about  i t s exi st ence,  t he det ai l s of  i t s  

use,  or  t he def endant ' s knowl edge of  i t s  cont ent s bef or e t he 

def endant  made hi s or al  admi ssi ons.      

¶84 The def endant  has f ai l ed t o put  suf f i c i ent  ev i dence 

i nt o t he r ecor d t o show t hat  t he r ul es of  hi s  pr obat i on r ender ed 

                                                 
51 Spaet h,  343 Wi s.  2d 220,  ¶49,  58.  
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hi s i ncr i mi nat i ng st at ement s compel l ed.   No document s,  no 

t est i mony,  and no undi sput ed,  agr eed- upon f act s by t he par t i es 

ar e i n t he r ecor d t o evi dence any compul si on of  t he def endant  t o 

admi t  possessi on of  chi l d por nogr aphy t o hi s pr obat i on agent .    

¶85 Because t her e i s  not  suf f i c i ent  evi dence i n t he r ecor d 

t o show compul si on,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.   The def endant ' s convi ct i on i s af f i r med.  

¶86 By the Court——The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.
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¶87 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   Gr egor y 

Sahs'  i ncr i mi nat i ng,  or al  st at ement  t o hi s pr obat i on agent ,  made 

when he was not  i n cust ody,  was vol unt ar i l y  made wi t hout  t he 

t hr eat  t hat  he woul d be r evoked i f  he di d not  speak.  

Accor di ngl y,  hi s  st at ement  was not  compel l ed and hi s Fi f t h 

Amendment  pr i v i l ege agai nst  sel f - i ncr i mi nat i on f or  t he cr i me he 

di scl osed was not  sel f - execut i ng.   See Mi nnesot a v.  Mur phy,  465 

U. S.  420,  436 ( 1984) .    

¶88 I  wr i t e t o conf i r m f or  t he r eader  t hat  t he maj or i t y 

opi ni on does not  r est  on t he Wi sconsi n Const i t ut i on,  but  r at her ,  

t hat  t he maj or i t y opi ni on i s based sol el y on t he Fi f t h Amendment  

of  t he Uni t ed St at es Const i t ut i on,  whi ch i s t he onl y 

const i t ut i onal  pr ovi s i on t hat  t he par t i es ar gued bef or e us. 1  I  

al so wr i t e t o dr aw t oget her  f oundat i onal  pr i nci pl es t hat  cont r ol  

when t he Fi f t h Amendment  pr i v i l ege agai nst  sel f - i ncr i mi nat i on 

becomes sel f - execut i ng f or  pr obat i oner s and t o dr aw at t ent i on t o 

undul y br oad st at ement s i n some opi ni ons t hat  coul d cause 

conf usi on i f  t he st at ement s wer e appl i ed wi t hout  a t hor ough 

consi der at i on of  al l  under l y i ng l egal  pr i nci pl es.   Because my 

anal ysi s di f f er s  f r om t he maj or i t y opi ni on' s anal ysi s but  al so 

r esul t s i n t he concl usi on t hat  Sahs'  or al  st at ement  was not  

compel l ed,  I  do not  j oi n t he maj or i t y opi ni on,  but  r espect f ul l y 

concur .   

                                                 
1 Even t hough Sahs ar gued bot h st at e and f eder al  

const i t ut i onal  pr ovi s i ons i n hi s mot i on t o t he c i r cui t  cour t ,  
maj or i t y op. ,  ¶4,  he has not  done so bef or e us.   
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I .   BACKGROUND 

¶89 I n 2007,  Sahs was convi ct ed of  possessi on of  chi l d 

por nogr aphy,  cont r ar y t o Wi s.  St at .  § 948. 12( 1m) .   Thi s was 

Sahs'  second convi ct i on f or  possessi on of  chi l d por nogr aphy,  t he 

f i r st  one occur r i ng i n 2005.   When t he i ncr i mi nat i ng st at ement s 

gi v i ng r i se t o t he second convi ct i on wer e made,  Sahs was on 

pr obat i on f or  t he 2005 convi ct i on.   He made t he i ncr i mi nat i ng 

st at ement s t o hi s pr obat i on agent ,  Mi chael  Kr ause.    

¶90 Pr i or  t o maki ng i ncr i mi nat i ng st at ement s,  Sahs cal l ed 

Kr ause and asked t o come i n and " t al k about  some t hi ngs. "   Sahs 

set  up an appoi nt ment  t o meet  wi t h Kr ause on a mut ual l y 

conveni ent  dat e,  Januar y 12,  2007.    

¶91 When Sahs appear ed f or  hi s appoi nt ment ,  he t ol d Kr ause 

t hat  he had accessed chi l d por nogr aphy t hr ough a comput er  he 

kept  at  a f r i end' s house.   Sahs does not  al l ege t hat  he made 

t hi s or al  st at ement  i n r esponse t o a quest i on f r om Kr ause about  

ei t her  a pendi ng char ge or  par t i cul ar  cr i mi nal  act i v i t i es,  nor  

does he al l ege t hat  Kr ause,  or  t he condi t i ons of  hi s pr obat i on,  

t hr eat ened r evocat i on of  pr obat i on i f  Sahs r ef used t o answer  

such quest i ons.   Af t er  Sahs or al l y i ncr i mi nat ed hi msel f  of  

v i ol at i ng Wi s.  St at .  § 948. 12( 1m) ,  Kr ause asked Sahs t o pr ovi de 

a wr i t t en st at ement  on a st andar d Depar t ment  of  Cor r ect i ons 

( DOC)  f or m.   Sahs di d so;  however ,  t he DOC f or m i s not  i n t he 

r ecor d. 2  
                                                 

2 Because t he r ecor d does not  cont ai n t he DOC f or m,  and 
because t her e i s no cont ent i on t hat  t he wr i t t en st at ement  
somehow modi f i ed Sahs'  ear l i er  st at ement ,  I  conf i ne my 
subsequent  di scussi on t o Sahs'  or al  st at ement  t o hi s pr obat i on 
agent .  
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¶92 At  t he t i me of  Sahs'  i ncr i mi nat i ng or al  st at ement  t o 

Kr ause,  he al l eged he was schedul ed t o t ake a pol ygr aph t est  

wi t hi n a f ew days as par t  of  hi s pr obat i on r equi r ement s f or  hi s 

2005 convi ct i on.   Sahs al l eges t hat  t hi s upcomi ng obl i gat i on 

gener at ed hi s need t o speak wi t h Kr ause.   

¶93 Af t er  Sahs made hi s or al  and wr i t t en i ncr i mi nat i ng 

st at ement s,  Kr ause i ni t i at ed r evocat i on pr oceedi ngs.   Kr ause 

al so not i f i ed t he West  Al l i s  Pol i ce Depar t ment ,  who t ook Sahs 

i nt o cust ody.   Det ect i ve Chevr emont  gave Sahs Mi r anda3 war ni ngs.   

Sahs sai d t hat  he under st ood t he war ni ngs and was wi l l i ng t o 

speak wi t h t he det ect i ve.   Sahs t hen admi t t ed t hat  whi l e he was 

on pr obat i on,  he downl oaded chi l d por nogr aphy on t he comput er  he 

kept  at  hi s f r i end' s house.   Based on hi s admi ss i ons,  Sahs was 

char ged wi t h possessi ng chi l d por nogr aphy,  i n v i ol at i on of  Wi s.  

St at .  § 948. 12( 1m) .  

¶94 As t he mat t er  pr oceeded bef or e t he c i r cui t  cour t ,  Sahs 

moved t o suppr ess bot h t he or al  and wr i t t en st at ement s he made 

t o Kr ause and hi s st at ement s t o Chevr emont .   The ci r cui t  cour t  

f ound t hat  Sahs i ni t i at ed t he Januar y 12,  2007 meet i ng wi t h 

Kr ause,  and t hat  he vol unt eer ed t hat  he had downl oaded chi l d 

por nogr aphy ont o a comput er  he kept  at  a f r i end' s home.   The 

ci r cui t  cour t  concl uded t hat  no Fi f t h Amendment  v i ol at i on 

occur r ed and deni ed Sahs'  mot i on t o suppr ess.  

                                                 
3 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) ,  concl udes t hat  a 

suspect  has t he r i ght  t o r emai n s i l ent  and t o have an at t or ney 
pr esent  f or  any quest i oni ng.   The war ni ngs ar i s i ng f r om Mi r anda 
al so caut i on t hat  any st at ement s t he suspect  makes can be used 
agai nst  hi m or  her .  
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¶95 On appeal ,  as wel l  as on t hi s r evi ew,  Sahs cont ends 

t hat  hi s st at ement s t o Kr ause wer e compel l ed by t he r ul es of  

pr obat i on t o whi ch he was subj ect  because he was r equi r ed t o 

appear  and gi ve t r ut hf ul  answer s t o quest i ons;  and t her ef or e,  

hi s Fi f t h Amendment  pr i v i l ege agai nst  sel f - i ncr i mi nat i on was 

sel f - execut i ng,  r equi r i ng suppr essi on of  hi s i ncr i mi nat i ng 

st at ement s.   He al so cont ends t hat  t he DOC f or m on whi ch he 

pr ovi ded a wr i t t en admi ssi on of  v i ol at i ng Wi s.  St at .  

§ 948. 12( 1m)  not i f i ed hi m t hat  hi s st at ement  t her eon woul d not  

be used i n a subsequent  cr i mi nal  pr oceedi ng,  t her eby pr ovi di ng 

anot her  gr ound upon whi ch t o suppr ess hi s i ncr i mi nat i ng 

st at ement s.   However ,  as I  not ed,  t hat  f or m i s not  i n t he r ecor d 

bef or e us.   

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶96 Whet her  a st at ement  was t est i moni al ,  i ncr i mi nat i ng and 

compel l ed,  ar e quest i ons of  l aw f or  our  i ndependent  r evi ew.   

Mur phy,  465 U. S.  at  426.   Whet her  t est i mony was vol unt ar y,  

t her eby wai vi ng t he def endant ' s pr i v i l ege agai nst  sel f -

i ncr i mi nat i on,  i nvol ves t he appl i cat i on of  const i t ut i onal  

pr i nci pl es t o t he f act s f ound by t he c i r cui t  cour t .   Thi s al so 

pr esent s a quest i on of  l aw f or  our  i ndependent  r evi ew.   St at e v.  

War d,  2009 WI  60,  ¶17,  318 Wi s.  2d 301,  767 N. W. 2d 236.   And 

f i nal l y,  we uphol d t he f act ual  f i ndi ngs of  t he c i r cui t  cour t  

unl ess t hey ar e c l ear l y er r oneous.   St at e v.  Novy,  2013 WI  23,  

¶22,  346 Wi s.  2d 289,  827 N. W. 2d 610.    
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B.   Gener al  Fi f t h Amendment  Pr i nci pl es4 

¶97 The pr i v i l ege,  or  r i ght ,  t o r emai n s i l ent  af f or ded by 

t he Fi f t h Amendment  comes i nt o pl ay when a def endant  i s 

compel l ed t o gi ve t est i mony t hat  i s i ncr i mi nat i ng.   Mur phy,  465 

U. S.  at  426.   A def endant  does not  l ose t he Fi f t h Amendment  

pr i v i l ege agai nst  sel f - i ncr i mi nat i on when he i s  convi ct ed of  a 

cr i me.   Baxt er  v.  Pal mi gi ano,  425 U. S.  308,  316 ( 1976) .    

¶98 Cases par si ng a def endant ' s Fi f t h Amendment  pr i v i l ege 

agai nst  sel f - i ncr i mi nat i on ar i se i n t wo br oad cat egor i es.   

Ei t her  t he def endant  r emai ned si l ent ,  t her eby mai nt ai ni ng hi s 

Fi f t h Amendment  pr i v i l ege and obj ect ed t o t he sanct i on i mposed 

f or  hi s s i l ence,  or  t he def endant  made a st at ement  and t hen 

moved t o suppr ess hi s st at ement .    

1.   Def endant  i s s i l ent  

¶99 Gener al l y,  a wi t ness must  r emai n s i l ent  r at her  t han 

answer  quest i ons i n or der  asser t  hi s Fi f t h Amendment  pr i v i l ege 

agai nst  sel f - i ncr i mi nat i on.   Mur phy,  465 U. S.  at  429.   However ,  

a wi t ness may be compel l ed t o t est i f y,  not wi t hst andi ng t he Fi f t h 

Amendment  pr i v i l ege,  i f  he i s  gr ant ed use- i mmuni t y f or  hi s  

                                                 
4 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi ded i n r el evant  par t :   " No per son .  .  .  shal l  be compel l ed 
i n any cr i mi nal  case t o be a wi t ness agai nst  hi msel f . "    
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answer s t o quest i ons t hat  may i ncr i mi nat e hi m.   Kast i gar  v.  

Uni t ed St at es,  406 U. S.  441,  453 ( 1972) . 5 

¶100 Onl y cer t ai n t ypes of  quest i ons,  f or  exampl e,  t hose 

t hat  ar e r el at ed t o pendi ng char ges or  r el evant  t o par t i cul ar  

cr i mi nal  act i v i t y,  wi l l  i mpl i cat e t he Fi f t h Amendment  i f  t he 

pr obat i oner  i s r equi r ed t o answer  r at her  t han t o r emai n s i l ent .   

St at e v.  Evans,  77 Wi s.  2d 225,  227- 28,  252 N. W. 2d 664 ( 1977) .   

St at ed ot her wi se,  i t  i s  t hose t ypes of  quest i ons t hat  gener at e 

t est i mony t hat  i s i ncr i mi nat i ng.   I d.   Ther ef or e,  r equi r i ng 

answer s t o quest i ons such as whet her  t he pr obat i oner  has been 

f ol l owi ng t he cur f ew r equi r ement s of  hi s pr obat i on,  gener al l y 

ar e not  suf f i c i ent  t o dr aw i n t he pr ot ect i ons of  t he Fi f t h 

Amendment ,  even t hough t hey coul d l ead t o r evocat i on of  

pr obat i on.   See i d.  at  230 ( expl ai ni ng t hat  a pr obat i oner  enj oys 

a condi t i onal  l i ber t y t hat  i s  made possi bl e by t he l egi s l at ur e 

and t he pr obat i oner ' s adher i ng t o t he r ul es of  t he pr obat i on) .     

¶101 A pr obat i oner  may be f or ced t o r el i nqui sh hi s r i ght  t o 

s i l ence and be compel l ed t o answer  quest i ons t hat  wer e " pr ompt ed 

by pendi ng char ges or  accusat i ons of  par t i cul ar  cr i mi nal  

act i v i t y"  i f  he i s advi sed t hat  hi s r esponses " coul d not  be used 

agai nst  hi m i n a subsequent  cr i mi nal  pr oceedi ng ar i s i ng out  of  

                                                 
5 Kast i gar  v.  Uni t ed St at es,  406 U. S.  441 ( 1972) ,  

est abl i shed t he scope of  Fi f t h Amendment  i mmuni t y as " use-
i mmuni t y, "  whi ch i s i mmuni t y f or  t he use and der i vat i ve use of  
compel l ed t est i mony t hat  i s i ncr i mi nat i ng.   I d.  at  453.   Use-
i mmuni t y cont r ast s wi t h " t r ansact i onal  i mmuni t y, "  whi ch i s 
absol ut e i mmuni t y f r om pr osecut i on f or  t he cr i me t o whi ch t he 
compel l ed,  i ncr i mi nat i ng t est i mony r el at es.   I d.   However ,  
Kast i gar  di d not  addr ess t he cr i t er i a t o be appl i ed when 
det er mi ni ng whet her  t est i mony was compel l ed.   
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t he same f act  s i t uat i on. "   I d.  at  235- 236.   I f  t he pr obat i oner  

never t hel ess r ef uses t o answer  and i f  hi s pr obat i on was r evoked 

because of  hi s s i l ence,  no Fi f t h Amendment  v i ol at i on occur r ed.   

I d.  at  236 ( expl ai ni ng t hat  a r emand was necessar y t o advi se 

Evans t hat  i f  he r esponded t o quest i ons t hat  wer e i ncr i mi nat i ng,  

hi s answer s woul d not  be used agai nst  hi m i n v i ol at i on of  hi s 

Fi f t h Amendment  pr i v i l ege agai nst  sel f - i ncr i mi nat i on) .   

¶102 However ,  not  al l  penal t i es l evi ed when a def endant  

r ef uses t o speak ar e s i gni f i cant  enough t o i mpl i cat e t he Fi f t h 

Amendment .   See McKune v.  Li l e,  536 U. S.  24,  36 ( 2002)  

( expl ai ni ng t hat  a pr i son i nmat e' s s i l ence r esul t i ng i n 

di smi ssal  f r om sex- of f ender  t r eat ment  pr ogr am and t he subsequent  

t r ansf er  t o a l ess desi r abl e penal  i nst i t ut i on wer e not  adver se 

consequences si gni f i cant  enough t o af f ect  a def endant ' s Fi f t h 

Amendment  pr i v i l ege) .  

¶103 St at e v.  Thompson,  142 Wi s.  2d 821,  419 N. W. 2d 564 

( Ct .  App.  1987) ,  abr ogat ed on ot her  gr ounds by Ar i zona v.  

Ful mi nant e,  499 U. S.  279 ( 1991) ,  pr ovi des a hel pf ul  di scussi on,  

but  i t  r equi r es car ef ul  r eadi ng and an under st andi ng of  t he 

cases on whi ch Thompson r el i es.   Thompson,  whi l e i n cust ody and 

wi t hout  bei ng gi ven Mi r anda war ni ngs,  i ni t i al l y  r ef used t o 

answer  quest i ons posed by hi s pr obat i on agent  about  hi s 

wher eabout s on t he day of  a r obber y and shoot i ng.   I d.  at  826.   

Whi l e st i l l  i n cust ody and af t er  bei ng ser ved wi t h not i ce of  a 

r evocat i on hear i ng,  Thompson was agai n quest i oned and made 

i ncr i mi nat i ng st at ement s.   I d.  at  826- 27.   Thompson' s answer s 

wer e l at er  used at  t r i al .   I d.  at  827.   
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¶104 Al t hough t her e ar e some sweepi ng st at ement s i n t he 

Thompson deci s i on t hat  coul d be r ead t o expand t he pr i nci pl es 

est abl i shed i n Mur phy,  Thompson' s hol di ng i s pr oscr i bed by t hr ee 

r equi r ement s:   Fi r st ,  Thompson i s based on t he Fi f t h Amendment  

and t her ef or e,  i t  must  f ol l ow Uni t ed St at es Supr eme Cour t  

pr ecedent ;  second,  t he quest i ons i nqui r ed about  pendi ng char ges 

or  par t i cul ar  cr i mi nal  act i v i t y,  i d.  at  830- 31;  and t hi r d,  t he 

quest i oni ng occur r ed whi l e Thompson was i n cust ody and wi t hout  

t he benef i t  of  Mi r anda war ni ngs,  i d.  at  826- 27.   The f ai l ur e t o 

gi ve Mi r anda war ni ngs pr i or  t o a cust odi al  i nt er r ogat i on i s 

suf f i c i ent ,  st andi ng al one,  t o suppr ess Thompson' s i ncr i mi nat i ng 

st at ement s as compel l ed sel f - i ncr i mi nat i on,  accor di ng t o Mur phy.   

See Mur phy,  465 U. S.  at  429- 30.   

¶105 Our  deci s i on i n Tat e v.  Schwar z,  2002 WI  127,  257 

Wi s.  2d 40,  654 N. W. 2d 438,  pr esent s anot her  f acet  of  t he Fi f t h 

Amendment  pr i v i l ege agai nst  sel f - i ncr i mi nat i on.   " Tat e was 

convi ct ed of  r epeat ed sexual  assaul t  of  a chi l d af t er  a j ur y 

t r i al  i n whi ch he t est i f i ed and deni ed t he of f ense. "   I d. ,  ¶2.   

The pr ocedur al  post ur e of  t he case was cr i t i cal  t o t he 

concl usi ons we r eached.   To expl ai n,  Tat e was pl aced on 

pr obat i on and or der ed t o at t end a sex- of f ender  t r eat ment  

pr ogr am,  whi ch r equi r ed hi m t o admi t  t he sexual  assaul t s at  a 

t i me when hi s convi ct i on was up on appeal .   I d.   He r ef used,  

asser t i ng hi s Fi f t h Amendment  pr i v i l ege.   I d.   He was t er mi nat ed 

f r om t he pr ogr am and hi s pr obat i on was r evoked.   I d.    

¶106 Tat e obj ect ed t o t he t er mi nat i on of  pr obat i on.   He 

asser t ed t hat  he had not  been of f er ed use- i mmuni t y,  and he had 
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not  been t ol d t hat  st at ement s made i n t r eat ment  woul d not  be 

used agai nst  hi m i n t he event  t hat  hi s appeal  r esul t ed i n a new 

t r i al .   I d.  ¶11.   He al so was concer ned t hat  t he r equest ed 

admi ssi on coul d r esul t  i n a per j ur y char ge.   I d.   We agr eed t hat  

because of  t he pot ent i al  f or  new cr i mi nal  consequences f or  t he 

same cr i me f or  whi ch he was on pr obat i on,  Tat e' s Fi f t h Amendment  

pr i v i l ege had been cont r avened by t he pr obat i on r evocat i on t hat  

r esul t ed f r om hi s s i l ence when use- i mmuni t y was not  of f er ed.   

I d. ,  ¶4.   We cr af t ed a ver y nar r ow deci s i on i n whi ch we 

expl ai ned t hat  t her e woul d be no Fi f t h Amendment  v i ol at i on i n 

r equi r i ng admi ssi ons i n t her apy sessi ons f or  t he cr i me of  

convi ct i on i f  no t hr eat  of  new cr i mi nal  consequences per t ai ned.   

I d. ,  ¶19 n. 6 ( c i t i ng St at e v.  Car r i zal es,  191 Wi s.  2d 85,  92,  

528 N. W. 2d 29 ( Ct .  App.  1995) ) .    

2.   Def endant  speaks 

¶107  As set  out  above,  i t  i s  t he gener al  r ul e t hat  a 

wi t ness must  r emai n s i l ent  r at her  t han answer  quest i ons i f  he 

chooses t o asser t  hi s Fi f t h Amendment  pr i v i l ege agai nst  sel f -

i ncr i mi nat i on.   Mur phy,  465 U. S.  at  429.   However ,  Mur phy 

est abl i shed cer t ai n s i t uat i ons wher e t he appl i cat i on of  t hi s 

gener al  r ul e does not  per t ai n,  e. g. ,  when t he wi t ness i s i n 

cust ody and has not  r ecei ved Mi r anda war ni ngs.   I d. ;  see al so 

Thompson,  142 Wi s.  2d at  827.   Thi s except i on f or  cust odi al  

quest i oni ng f r om t he gener al  r ul e t hat  t he Fi f t h Amendment  

pr i v i l ege must  be asser t ed,  i s dr i ven by t he i nher ent l y coer ci ve 

nat ur e of  pol i ce cust ody.   Mur phy,  465 U. S.  at  29- 30.    
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¶108 I t  was ar gued i n Mur phy t hat  t he f i ve f act or s set  out  

bel ow coul d r esul t  i n a cust ody- l i ke coer ci ve set t i ng f or  

pr obat i oner s t hat  shoul d r esul t  i n except i ons f r om t he 

obl i gat i on t o r emai n s i l ent  when asser t i ng t he Fi f t h Amendment  

pr i v i l ege:   ( 1)  t hat  t he pr obat i on of f i cer  " coul d compel  [ ]  

at t endance and t r ut hf ul  answer s; "  ( 2)  t hat  " t he pr obat i on 

of f i cer  consci ousl y sought  i ncr i mi nat i ng evi dence; "  ( 3)  t hat  

pr obat i oner  " di d not  expect  quest i ons about  pr i or  cr i mi nal  

conduct  and coul d not  seek counsel  bef or e at t endi ng t he 

meet i ng; "  ( 4)  t hat  " t her e wer e no obser ver s t o guar d agai nst  

abuse or  t r i cker y; "  and ( 5)  " i nt er r ogat or ' s i nsi nuat i ons t hat  

t he i nt er r ogat i on wi l l  cont i nue unt i l  a conf essi on i s obt ai ned. "   

I d.  at  431- 33.   However ,  t he Supr eme Cour t  concl uded t hat  t hose 

f act or s,  ei t her  i ndi v i dual l y or  t aken al l  t oget her ,  ar e 

i nsuf f i c i ent  t o excuse t he f ai l ur e t o " c l ai m t he pr i v i l ege i n a 

t i mel y manner "  by r emai ni ng si l ent .   I d.  at  431.   

¶109 An except i on t o t he obl i gat i on t o r emai n s i l ent  i n 

or der  t o i nvoke t he Fi f t h Amendment  pr i v i l ege agai nst  sel f -

i ncr i mi nat i on,  i n addi t i on t o t hat  set  out  i n Mur phy,  occur s 

when a pr obat i oner  i s r equi r ed t o appear  and r espond t o 

quest i ons and t he st at e seeks " t o i nduce t he [ pr obat i oner ]  t o 

f or go hi s Fi f t h Amendment  pr i v i l ege by t hr eat eni ng t o i mpose 

economi c or  ot her  sanct i ons ' capabl e of  f or c i ng t he sel f -

i ncr i mi nat i on whi ch t he Amendment  f or bi ds. ' "   I d.  at  434 

( quot i ng Lef kowi t z v.  Cunni ngham,  431 U. S.  801,  806 ( 1977) ) .  

¶110 To expl ai n f ur t her ,  Cunni ngham ar ose i n t he cont ext  of  

at t empt ed enf or cement  of  a New Yor k st at ut e t hat  aut omat i cal l y 
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r emoved pol i t i cal  of f i ce- hol der s f r om of f i ce f or  r ef usi ng t o 

s i gn a document  wai v i ng t he Fi f t h Amendment  pr i v i l ege agai nst  

sel f - i ncr i mi nat i on pr i or  t o bei ng quest i oned bef or e a gr and 

j ur y.   Cunni ngham,  431 U. S.  at  802- 03.   The Supr eme Cour t  

concl uded t hat  because of  t he st at ut or y,  aut omat i c r emoval  f r om 

of f i ce t hat  r esul t ed f r om r ef usi ng t o wai ve t he Fi f t h Amendment  

pr i v i l ege t o r emai n s i l ent ,  t he quest i oni ng i nvol ved an 

unconst i t ut i onal  t hr eat  unl ess use- i mmuni t y was pr ovi ded i n 

exchange f or  t he wai ver  pr i or  t o quest i oni ng.   I d.  at  809.    

¶111 When a st at e' s  par ol e r evocat i on st at ut e does not  

aut omat i cal l y af f or d r evocat i on,  even when t he pr obat i on agent  

seeks r evocat i on,  t he pr esence of  such a st at ut e,  wi t hout  mor e,  

i s not  suf f i c i ent  t o const i t ut e a t hr eat  of  t he t ype t hat  

r esul t s i n compel l ed t est i mony v i ol at i ve of  t he Fi f t h Amendment .   

See Mur phy,  465 U. S.  at  437 ( expl ai ni ng t hat  " [ o] n i t s f ace,  

Mur phy' s pr obat i on condi t i on pr oscr i bed onl y f al se st at ement s;  

i t  sai d not hi ng about  hi s f r eedom t o decl i ne t o answer  

par t i cul ar  quest i ons and cer t ai nl y cont ai ned no suggest i on t hat  

hi s pr obat i on was condi t i onal  on hi s wai v i ng hi s Fi f t h Amendment  

pr i v i l ege" ) .   Ther ef or e,  i n r egar d t o an obl i gat i on t o appear  

and t o gi ve t r ut hf ul  t est i mony, 6 t he Supr eme Cour t  has expl ai ned 

t hat  a pr obat i oner  i s i n no di f f er ent  posi t i on f r om t hat  of  an 

                                                 
6 I t  i s  t he abi l i t y  of  t he pr obat i on agent  t o r equi r e 

at t endance at  meet i ngs and t o r equi r e t r ut hf ul  answer s t o 
quest i ons t he agent  asks t hat  i s most  of t en c i t ed i n Fi f t h 
Amendment  cases wher e t he def endant  i s on pr obat i on.   I t  i s  
i mpor t ant  t o not e t hat  t he Uni t ed St at es Supr eme Cour t  has hel d 
t hat  t hose f act s ar e i nsuf f i c i ent  t o cause t he Fi f t h Amendment  
pr i v i l ege agai nst  sel f - i ncr i mi nat i on t o be sel f - execut i ng.   
Mi nnesot a v.  Mur phy,  465 U. S.  420,  431 ( 1984) .  
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or di nar y wi t ness subpoenaed t o t r i al  or  t o appear  bef or e a gr and 

j ur y.   I d.  at  427.   He must  appear  and i f  he chooses t o speak,  

he must  answer  t r ut hf ul l y.   I d.  ( not i ng t hat  " t he gener al  

obl i gat i on t o appear  and answer  quest i ons t r ut hf ul l y di d not  i n 

i t sel f  conver t  Mur phy' s ot her wi se vol unt ar y st at ement s i nt o 

compel l ed ones" ) .  

¶112 We have r ecent l y r eaf f i r med t hat  gener al l y,  t he Fi f t h 

Amendment  pr i v i l ege agai nst  sel f - i ncr i mi nat i on i s not  sel f -

execut i ng and must  be i nvoked.   St at e v.  Mar k,  2006 WI  78,  ¶2,  

292 Wi s.  2d 1,  718 N. W. 2d 90.   " The answer s of  [ a pr obat i oner ]  

t o quest i ons put  t o hi m ar e not  compel l ed wi t hi n t he meani ng of  

t he Fi f t h Amendment  unl ess t he wi t ness i s r equi r ed t o answer  

over  hi s val i d c l ai m of  t he pr i v i l ege. "   I d. ,  ¶26.   I f  a 

pr obat i oner  speaks,  we exami ne whet her  t he st at ement s wer e 

i ncr i mi nat i ng and compel l ed because t he Fi f t h Amendment ' s 

pr ot ect i on agai nst  sel f - i ncr i mi nat i on wi l l  not  l i e unl ess t her e 

i s t est i mony t hat  i s i ncr i mi nat i ng and compel l ed.   I d. ,  ¶16 

( f ur t her  c i t at i ons omi t t ed) .    

¶113 I n Mar k,  use- i mmuni t y was gr ant ed f or  pr osecut i on of  

f ut ur e cr i mes so t he st at ement s t hat  r esul t ed i n r evocat i on wer e 

not  i ncr i mi nat i ng,  i . e. ,  Mar k ' s  st at ement  di d not  i ncr i mi nat e 

hi m i n a cr i me t hat  coul d be pr osecut ed.   Ther ef or e,  t he Fi f t h 

Amendment  di d not  come i nt o pl ay.   I n addi t i on,  t he st at ement s 

wer e used i n a ch.  980 commi t ment ,  whi ch i s not  a cr i mi nal  

pr oceedi ng.    

¶114 I n addi t i on,  accor di ng t o t he Supr eme Cour t ' s  deci s i on 

i n Mur phy,  bei ng r evoked f or  a vol unt ar y st at ement  does not  
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vi ol at e t he Fi f t h Amendment  r i ght  agai nst  sel f - i ncr i mi nat i on.   

Mur phy,  465 U. S.  at  440.   Al l  choi ces t hat  a def endant  makes ar e 

not  choi ces t hat  r esul t  i n compel l ed,  r at her  t han vol unt ar y,  

t est i mony.    

¶115 An i nt er est i ng exampl e of  such a choi ce i s f ound i n N.  

Car ol i na v.  Al f or d,  400 U. S.  25 ( 1970) .   Ther e,  Al f or d pl ed t o 

second- degr ee mur der ,  r at her  t han st andi ng t r i al  f or  t he char ged 

of f ense,  f i r st - degr ee mur der ,  i n or der  t o avoi d t he possi bi l i t y  

of  bei ng subj ect ed t o t he deat h penal t y i f  convi ct ed of  f i r st -

degr ee mur der .   I d.  at  26- 27.   The Supr eme Cour t  concl uded t hat  

t he avai l abi l i t y  of  such a choi ce and Al f or d' s pl ea t o second-

degr ee mur der  di d not  equat e wi t h a compel l ed pl ea t hat  woul d 

v i ol at e t he Fi f t h Amendment .   I d.  at  39.  

¶116 A r ecent  cour t  of  appeal s case,  St at e v.  Peebl es,  2010 

WI  App 156,  330 Wi s.  2d 243,  792 N. W. 2d 212,  gr eat l y expanded 

Fi f t h Amendment  pr ot ect i ons f or  pr obat i oner s,  above t he Fi f t h 

Amendment  pr ot ect i ons accor ded t o one who has never  been 

convi ct ed of  a cr i me.   I n Peebl es,  t he cour t  concl uded t hat  

Peebl es was compel l ed7 t o gi ve i ncr i mi nat i ng st at ement s i n t he 

cour se of  sex- of f ender  t r eat ment ,  even t hough he di d not  r ai se 

hi s Fi f t h Amendment  pr i v i l ege,  none of  t he except i ons t o t he 

obl i gat i on t o asser t  t he pr i v i l ege set  out  i n Mur phy or  

                                                 
7 Peebl es was subj ect  t o " Rul es of  Communi t y Super vi s i on"  

t hat  pr ovi ded hi s pr obat i on " may be r evoked, "  but  di d not  
r equi r e r evocat i on i f  Peebl es di d not  compl y wi t h t he r ul es 
st at ed t her ei n.   St at e v.  Peebl es,  2010 WI  App 156,  ¶3,  330 
Wi s.  2d 243,  792 N. W. 2d 212.  
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Cunni ngham wer e pr esent  and use- i mmuni t y was not  gr ant ed pr i or  

t o Peebl es'  st at ement s. 8  I d. ,  ¶¶1,  9.    

¶117 Peebl es i s wr ongl y deci ded because i t  gr ant s bl anket ,  

sel f - execut i ng use- i mmuni t y t o pr obat i oner s s i mpl y because t hey 

coul d be r evoked i f  t hey di d not  answer  an agent ' s quest i ons,  

t her eby omi t t i ng t he obl i gat i on t o r ai se t he Fi f t h Amendment  

pr i v i l ege as Mur phy has r equi r ed.   See Mur phy,  465 U. S.  at  431 

( expl ai ni ng t hat  a pr obat i oner ' s obl i gat i on t o appear  and t o 

answer  t r ut hf ul l y does not  r emove a pr obat i oner ' s obl i gat i on t o 

r ai se hi s Fi f t h Amendment  pr i v i l ege) .   Peebl es c i t es Evans,  77 

Wi s.  2d at  235- 36,  f or  i t s  hol di ng.   Peebl es,  330 Wi s.  2d 243,  

¶13.   However ,  i n so doi ng,  Peebl es i ncor r ect l y st at es t he l egal  

concl usi ons of  Evans,  and i t  i s i nconsi st ent  wi t h t he Supr eme 

Cour t ' s  hol di ngs i n Mur phy. 9   

¶118 To expl ai n,  Evans ar ose out  of  a pr obat i oner ' s  

s i l ence,  not  a pr obat i oner ' s st at ement .   Evans,  77 Wi s.  2d at  

236.   I n cont r ast  wi t h Evans,  Peebl es spoke and t hen sought  t o 

suppr ess hi s st at ement .   Whi l e Evans i s based on t he Fi f t h 

Amendment ,  i t  pr eceded Mur phy,  whi ch expl ai ned Fi f t h Amendment  

pr i nci pl es mor e f ul l y t han Evans.   Ther ef or e,  unl ess t he 

pr obat i oner  f al l s  wi t hi n one of  Mur phy' s or  Cunni ngham' s 

                                                 
8 No pet i t i on f or  r evi ew was f i l ed i n Peebl es.   

9 The cour t  di d cor r ect l y expl ai n t hat  t her e woul d have been 
no Fi f t h Amendment  v i ol at i on i f  t he sol e pot ent i al  consequence 
of  admi ssi ons i n r egar d t o cr i mi nal  conduct  wer e t he r evocat i on 
of  pr obat i on.   I d. ,  ¶26 ( c i t i ng St at e v.  Car r i zal es,  191 Wi s.  2d 
85,  97,  528 N. W. 2d 29 ( Ct .  App.  1995) .   St at ed ot her wi se,  
Car r i zal es expl ai ns t hat  t he use of  a pr obat i oner ' s s i l ence i n 
noncr i mi nal  pr obat i on pr oceedi ngs r ai sed no Fi f t h Amendment  
i ssues.   I d.  
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except i ons,  a pr obat i oner  must  r ai se t he pr i v i l ege t o r emai n 

s i l ent  and be gi ven use- i mmuni t y  bef or e he can be hel d t o have 

been compel l ed t o speak.   Mur phy,  465 U. S.  at  427; 10 Cunni ngham,  

431 U. S.  at  806. 11   

¶119 Peebl es'  omi ssi on of  a def endant ' s r equi r ement  t o 

r ai se t he Fi f t h Amendment  pr i v i l ege bef or e he can speak wi t hout  

f ear  of  pr osecut i on i s al so i nconsi st ent  wi t h our  deci s i on i n 

Mar k wher e we sai d t hat ,  " whi l e an i ndi v i dual  has a pr epet i t i on 

or  pr ear r est  r i ght  agai nst  sel f - i ncr i mi nat i on,  t hat  r i ght  i s 

or di nar i l y  not  sel f - execut i ng and must  be i nvoked. "   Mar k,  292 

Wi s.  2d 1,  ¶2 ( emphasi s added) .   See al so,  i d. ,  ¶24 ( expl ai ni ng 

t hat  " Mur phy r eaf f i r ms t he gener al  r ul e t hat  t he Fi f t h Amendment  

pr i v i l ege must  be asser t ed i n al l  but  ' cer t ai n wel l - def i ned 

si t uat i ons. ' " )  ( c i t at i on omi t t ed) .   Peebl es compl et el y i gnor es 

our  deci s i on i n Mar k.    

¶120 The pr obl ems cr eat ed by Peebl es'  omi ssi on of  a 

pr obat i oner ' s obl i gat i on t o r ai se t he Fi f t h Amendment  pr i v i l ege 

                                                 
10 The Uni t ed St at es Supr eme Cour t  expl ai ned,   

Mur phy was i n no bet t er  posi t i on t han t he or di nar y 
wi t ness at  a t r i al  or  bef or e a gr and j ur y who i s 
subpoenaed,  swor n t o t el l  t he t r ut h,  and obl i gat ed t o 
answer  on t he pai n of  cont empt ,  unl ess he i nvokes t he 
pr i v i l ege and shows t hat  he f aces a r eal i st i c  t hr eat  
of  sel f - i ncr i mi nat i on.  

Mur phy,  465 U. S.  at  427 ( emphasi s added) .  

11 I n Lef kowi t z v.  Cunni ngham,  431 U. S.  801 ( 1977) ,  r emoval  
f r om of f i ce was absol ut e i f  t he Fi f t h Amendment  pr i v i l ege was 
not  wai ved.   Cunni ngham,  431 U. S.  at  809.   By cont r ast ,  
r evocat i on of  pr obat i on was onl y a possi bi l i t y  f or  Peebl es.   
Peebl es,  330 Wi s.  2d 243,  ¶3.    
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have been compounded by St at e v.  Spaet h,  2012 WI  95,  343 Wi s.  2d 

220,  819 N. W. 2d 769,  whi ch r el i ed i n par t  on Peebl es,  even 

t hough t he St at e conceded t hat  Spaet h' s st at ement s had been 

compel l ed and never  br i ef ed t he i ssue of  compul s i on f or  us.   See 

i d. ,  ¶¶57- 58.   The mi st aken r easoni ng i n Peebl es i s f ur t her  

compounded by t he maj or i t y opi ni on her ei n,  whi ch r epeat edl y 

ment i ons Peebl es'  over l y br oad st at ement s. 12  

C.   Fi f t h Amendment  Appl i cat i on 

¶121 Thi s case t ur ns on Sahs'  st at ement s.   Ther ef or e,  he 

f al l s i nt o t he second br oad cat egor y of  Fi f t h Amendment  

pr i v i l ege cases,  i . e. ,  t hose def endant s who speak and t hen seek 

t o have t hei r  st at ement s suppr essed.    

¶122 I f  Sahs'  st at ement  was vol unt ar i l y  made,  no sel f -

execut i ng Fi f t h Amendment  pr i v i l ege ar i ses t hat  pr ecl udes t he 

st at ement ' s use i n a subsequent  cr i mi nal  case,  unl ess t he 

c i r cumst ances under  whi ch t he s t at ement  was made meet  one of  

Mur phy' s or  Cunni ngham' s wel l - def i ned except i ons t o t he 

obl i gat i on t o r ai se t he pr i v i l ege.   See Mur phy,  465 U. S.  at  427.   

The Mur phy/ Cunni ngham except i ons ar e:   ( 1)  a pr obat i oner  i s i n 

cust ody whi l e quest i oned wi t hout  Mi r anda war ni ngs;  ( 2)  a 

pr obat i oner  i s t hr eat ened wi t h s i gni f i cant  sanct i ons i f  he 

r emai ns s i l ent .    

¶123 I  concl ude t hat  Sahs'  or al  st at ement  t o Kr ause was 

vol unt ar i l y  made.   Ther e i s not hi ng i n t he r ecor d t hat  suppor t s 

t he concl usi on t hat  Sahs'  or al  st at ement  t o Kr ause was 

compel l ed.   Fi r st ,  Sahs cont act ed Kr ause and asked t o meet  wi t h 

                                                 
12 Maj or i t y op. ,  ¶¶67- 72.  
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hi m.   Second,  t hei r  meet i ng was schedul ed on a mut ual l y  

conveni ent  dat e.   Thi r d,  t hey met  i n Kr ause' s of f i ce and Sahs 

was not  i n cust ody.   Four t h,  t her e i s not hi ng i n t he r ecor d t o 

show t hat  Sahs'  st at ement s wer e made i n r esponse t o Kr ause' s 

quest i ons about  pendi ng char ges or  accusat i ons of  par t i cul ar  

cr i mi nal  act i v i t y.   Fi f t h,  t her e i s not hi ng i n t he r ecor d t o 

show t hat  Sahs r ai sed hi s pr i v i l ege and t hat  Kr ause t hr eat ened 

t o i mpose economi c or  ot her  sanct i ons capabl e of  f or c i ng sel f -

i ncr i mi nat i on.   Si xt h,  t her e i s not hi ng i n t he r ecor d t o show 

t hat  Sahs'  pr obat i on was condi t i oned on hi s wai v i ng hi s Fi f t h 

Amendment  pr i v i l ege.    

¶124 That  Sahs was r equi r ed by t he condi t i ons of  pr obat i on 

t o gi ve t r ut hf ul  answer s,  i f  he chose t o speak,  i s no di f f er ent  

f r om t he obl i gat i ons one has when subpoenaed t o appear  bef or e a 

gr and j ur y.   I f  one chooses t o speak bef or e a gr and j ur y t o 

whi ch he has been subpoenaed,  one must  speak t r ut hf ul l y.   

Accor di ngl y,  I  concl ude t hat  Sahs'  or al  s t at ement  t o hi s 

pr obat i on agent  was vol unt ar i l y  made and may be used agai nst  hi m 

i n a subsequent  cr i mi nal  case.    

I I I .   CONCLUSI ON 

¶125 Sahs'  i ncr i mi nat i ng,  or al  st at ement  t o hi s pr obat i on 

agent ,  made when he was not  i n cust ody,  was vol unt ar i l y  made 

wi t hout  a t hr eat  by hi s pr obat i on agent .  Accor di ngl y,  hi s 

st at ement  was not  compel l ed and hi s Fi f t h Amendment  pr i v i l ege 

agai nst  sel f - i ncr i mi nat i on f or  t he cr i me he di scl osed was not  

sel f - execut i ng.   See Mur phy,  465 U. S.  at  436.    
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¶126 I n concl usi on,  I  wr i t e t o conf i r m f or  t he r eader  t hat  

t he maj or i t y opi ni on does not  r est  on t he Wi sconsi n 

Const i t ut i on,  but  r at her ,  t hat  i t  i s  based sol el y on t he Fi f t h 

Amendment  of  t he Uni t ed St at es Const i t ut i on,  whi ch i s t he onl y 

const i t ut i onal  pr ovi s i on t hat  t he par t i es ar gued bef or e us.  I  

al so wr i t e t o dr aw t oget her  f oundat i onal  pr i nci pl es t hat  cont r ol  

when t he Fi f t h Amendment  pr i v i l ege agai nst  sel f - i ncr i mi nat i on 

becomes sel f - execut i ng f or  pr obat i oner s and t o dr aw at t ent i on t o 

undul y br oad st at ement s i n some opi ni ons t hat  coul d cause 

conf usi on i f  t he st at ement s wer e appl i ed wi t hout  a t hor ough 

consi der at i on of  al l  under l y i ng l egal  pr i nci pl es.   Because my 

anal ysi s di f f er s  f r om t he maj or i t y opi ni on' s anal ysi s but  al so 

r esul t s i n t he concl usi on t hat  Sahs'  or al  st at ement  was not  

compel l ed,  I  do not  j oi n t he maj or i t y opi ni on,  but  r espect f ul l y 

concur .      
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