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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

Remanded.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    We r evi ew a publ i shed 

deci s i on of  t he cour t  of  appeal s1 af f i r mi ng an or der  of  t he 

Out agami e Count y Ci r cui t  Cour t ,  Dee R.  Dyer ,  Judge.   On t he 

mot i on of  Cr own Cast l e USA,  I nc. ,  Cr own Cast l e At l ant i c,  LLC,  

                                                 
1 Cr own Cast l e USA,  I nc.  v.  Or i on Const r .  Gr p. ,  LLC,  2011 WI  

App 9,  331 Wi s.  2d 74,  794 N. W. 2d 272.  
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and Cr own Cast l e GT Company,  LLC,  ( col l ect i vel y,  " Cr own 

Cast l e" ) ,  t he c i r cui t  cour t  or der ed Or i on Logi st i cs,  LLC ( " Or i on 

Logi st i cs" ) ,  a non- j udgment  debt or  t hi r d par t y, 2 t o t est i f y at  a 

suppl ement al  pr oceedi ng.  

¶2 The quest i on bef or e us i s whet her  Or i on Logi st i cs may 

be compel l ed t o t est i f y at  a suppl ement al  pr oceedi ng under  

Wi sconsi n St at ut es sect i on 816. 06 ( 2007- 08) 3 when i t  i s  not  a 

j udgment  debt or .  

¶3 We concl ude t hat  Wi s.  St at .  § 816. 06 does not  gr ant  a 

j udgment  cr edi t or  t he r i ght  t o compel  a non- j udgment  debt or  

t hi r d par t y t o t est i f y at  suppl ement al  pr oceedi ngs.   We base our  

concl usi on on t he l anguage of  t he st at ut e,  on i t s cont ext  and 

st at ut or y hi st or y,  and on our  pr i or  hol di ngs.   Because Cr own 

Cast l e had no r i ght ,  under  § 816. 06,  t o compel  Or i on Logi st i cs 

t o t est i f y at  a suppl ement al  pr oceedi ng,  we r ever se t he cour t  of  

appeal s deci s i on and r emand t he cause t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs.  

I .  BACKGROUND 

¶4 Or i on Const r uct i on Gr oup,  LLC was a Wi sconsi n l i mi t ed 

l i abi l i t y  cor por at i on t hat  ceased oper at i ons i n 2006.   I t s  

                                                 
2  We use t he phr ase " non- j udgment  debt or  t hi r d par t y"  

t hr oughout  t o r ef er  t o an i ndi v i dual  or  ent i t y  t hat  i s  not  a 
par t y t o t he under l y i ng act i on t hat  pr oduced t he j udgment ,  i s  
not  t he j udgment  debt or  or  an i ndi v i dual  who may be compel l ed t o 
t est i f y on behal f  of  a j udgment  debt or  cor por at i on,  and has no 
cor por at e af f i l i at i on wi t h t he j udgment  debt or .  

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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pr i nci pal  busi ness was t he const r uct i on of  cel l ul ar  t el ephone 

t ower s,  and i t s  sol e member 4 was Dougl as Lar son ( " Lar son" ) .   

Or i on Logi st i cs,  LLC i s a Wi sconsi n l i mi t ed l i abi l i t y 

cor por at i on.   I t s pr i nci pal  busi ness i s t he const r uct i on of  wi nd 

t ur bi nes,  and i t s sol e member  i s al so Lar son.   Or i on 

Const r uct i on and Or i on Logi st i cs ar e ent i r el y separ at e 

cor por at i ons.   The r ecor d r ef l ect s onl y one commonal i t y bet ween 

Or i on Const r uct i on and Or i on Logi st i cs:  a common owner ,  Lar son.  

I n t he cour se of  i t s  busi ness oper at i ons,  Or i on Const r uct i on 

i ncur r ed a $480, 231. 50 l i abi l i t y ,  payabl e t o Cr own Cast l e. 5 

I I .  PROCEDURAL HI STORY 

A.  THE PENNSYLVANI A JUDGMENT 

¶5 Cr own Cast l e commenced an act i on agai nst  Or i on 

Const r uct i on i n t he Cour t  of  Common Pl eas of  Al l egheny Count y,  

Pennsyl vani a,  seeki ng monet ar y damages t o sat i sf y an account  

r ecei vabl e6 of  $480, 231. 50.   That  cour t  ent er ed def aul t  j udgment  
                                                 

4 " Member "  i s def i ned by Wi s.  St at .  § 183. 0102( 15)  as " a 
per son who has been admi t t ed t o member shi p i n a l i mi t ed 
l i abi l i t y  company .  .  .  . "   A per son i s " admi t t ed t o member shi p 
i n a l i mi t ed l i abi l i t y  company"  when he or  she " acqui r [ es]  a 
l i mi t ed l i abi l i t y  company i nt er est  .  .  .  . "   § 183. 0801( 2) .  

5 Or i on Const r uct i on i ncur r ed t hi s $480, 231. 50 l i abi l i t y ,  
payabl e t o Cr own Cast l e,  i n t he cour se of  i t s  busi ness 
oper at i ons.   Or i on Const r uct i on st at es i n i t s  br i ef s t hat  i t  
cont est s t he val i di t y of  t hi s debt ,  but  t he val i di t y of  t he debt  
i s not  pr oper l y bef or e t he cour t .   Ther ef or e,  we assume t he debt  
t o be val i d i n t he absence of  f act s i n t he r ecor d t o t he 
cont r ar y.  

6 An " account  r ecei vabl e"  i s " [ a] n account  r ef l ect i ng a 
bal ance owed by a debt or ;  a debt  owed by a cust omer  t o an 
ent er pr i se f or  goods or  ser vi ces. "   Bl ack' s Law Di ct i onar y 19 
( 9t h ed.  2009) .  
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agai nst  Or i on Const r uct i on and i n f avor  of  Cr own Cast l e f or  

$496, 239. 17. 7  Or i on Const r uct i on di d not  cont est  t he def aul t  

j udgment  because i t  was wi ndi ng up8 i t s  busi ness oper at i ons.  

B.  THE WI SCONSI N PROCEEDI NGS 

¶6 Cr own Cast l e f i l ed i t s f or ei gn j udgment  i n t he of f i ce 

of  t he Cl er k of  Cour t  f or  Out agami e Count y pur suant  t o Wi s.  

St at .  § 806. 24. 9  Not i ce of  t he ent r y of  t he j udgment  was 

pr ovi ded t o Or i on Const r uct i on.   Out agami e Count y Cour t  

Commi ssi oner  Mar y F.  Coughl i n ( " Commi ssi oner " )  or der ed Or i on 

Const r uct i on t o appear  f or  a suppl ement al  pr oceedi ng pur suant  t o 

§ 816. 03( 1) ( b) . 10  The Commi ssi oner ' s or der  r equi r ed Or i on 

                                                 
7 The j udgment  was compr i sed of  $480, 231. 50 i n damages and 

$16, 007. 67 i n st at ut or y i nt er est ,  t ot al i ng $496, 239. 17.  

8 Bl ack' s def i nes " wi ndi ng up"  as " [ t ] he pr ocess of  set t l i ng 
account s and l i qui dat i ng asset s  i n ant i c i pat i on of  .  .  .  a 
cor por at i on' s di ssol ut i on. "   Bl ack' s Law Di ct i onar y 1738 ( 9t h 
ed.  2009) .  

9 Wi s.  St at .  § 806. 24( 2)  st at es,  i n r el evant  par t :  " A copy 
of  any f or ei gn j udgment  aut hent i cat ed i n accor dance wi t h t he act  
of  congr ess or  t he st at ut es of  t hi s st at e may be f i l ed i n t he 
of f i ce of  t he c l er k of  c i r cui t  cour t  of  any count y of  t hi s 
st at e. "    

10 Wi s.  St at .  § 816. 03( 1) ( b)  st at es:  " A suppl ement al  cour t  
commi ssi oner  upon appl i cat i on of  a j udgment  cr edi t or  shal l  or der  
any j udgment  debt or  t o appear  bef or e t he suppl ement al  cour t  
commi ssi oner  and answer  concer ni ng t he j udgment  debt or ' s 
pr oper t y at  a t i me and pl ace speci f i ed i n t he or der  .  .  .  . "  

Bl ack' s def i nes " suppl ement ar y pr oceedi ng"  as " [ a]  
pr oceedi ng hel d i n connect i on wi t h t he enf or cement  of  a 
j udgment ,  f or  t he pur pose of  i dent i f y i ng and l ocat i ng t he 
debt or ' s asset s avai l abl e t o sat i sf y t he j udgment . "   Bl ack' s Law 
Di ct i onar y 1324 ( 9t h ed.  2009) ;  see 6 Jay E.  Gr eni g,  Wi sconsi n 
Pl eadi ng and Pr act i ce § 44: 83 ( 5t h ed.  2010) .  
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Const r uct i on t o suppl y Cr own Cast l e wi t h Or i on Const r uct i on' s 

" t ax r ecor ds f or  t he year s 2005,  2006,  and 2007,  and copi es of  

al l  books,  r ecor ds[ , ]  and document s per t ai ni ng t o t he company' s 

asset s,  f i nanci al  af f ai r s[ , ]  and t r ansact i ons .  .  .  . "    

¶7 Or i on Const r uct i on r esponded t o t he Commi ssi oner ' s 

or der  by pr ovi di ng Lar son' s per sonal  t ax r et ur ns f r om 2005,  

2006,  and 2007,  and an account i ng spr eadsheet  showi ng an account  

r ecei vabl e f r om Cr own Cast l e i n t he amount  of  $210, 831.   Or i on 

Const r uct i on al so pr ovi ded r ecor ds i ndi cat i ng t hat  i t  had no 

asset s ( ot her  t han t he $210, 831 account  r ecei vabl e and l ess t han 

$500 dol l ar s i n a busi ness banki ng account ) ,  and no out st andi ng 

l i abi l i t i es.  

¶8 Cr own Cast l e,  di ssat i sf i ed wi t h t he i nf or mat i on Or i on 

Const r uct i on pr ovi ded,  moved t he ci r cui t  cour t  t o expand t he 

scope of  suppl ement al  exami nat i on t o " copi es of  al l  books,  

r ecor ds,  and document s t hat  per t ai n t o t he asset s,  f i nanci al  

af f ai r s,  and t r ansact i ons f or  each and ever y bus i ness ent i t y i n 

whi ch [ Lar son]  has any i nt er est . "   The r equest ed or der  was 

i ssued and subj ect ed Or i on Logi s t i cs t o suppl ement al  exami nat i on 

by t he Commi ss i oner  pur suant  t o Wi s.  St at .  §§ 816. 03 and 

816. 06. 11 

C.  THE COURT OF APPEALS DECI SI ON 

¶9 Or i on Logi st i cs appeal ed t he ci r cui t  cour t ' s  or der  

subj ect i ng i t  t o suppl ement al  exami nat i on.   I n a publ i shed 

                                                 
11 Wi s.  St at .  § 816. 06 st at es:  " At  t he hear i ng upon such 

or der  or  war r ant  such j udgment  debt or  may be exami ned on oat h 
and t est i mony on t he par t  of  ei t her  par t y may be of f er ed. "  
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deci s i on,  t he cour t  of  appeal s  af f i r med t he ci r cui t  cour t .   

Cr own Cast l e USA,  I nc.  v.  Or i on Const r .  Gr p. ,  LLC,  2011 WI  App 

9,  331 Wi s.  2d 74,  794 N. W. 2d 272.   The cour t  of  appeal s 

consi der ed a s i ngl e i ssue:  whet her  Wi s.  St at .  § 816. 06 gr ant s a 

j udgment  cr edi t or  t he r i ght  t o compel  a non- j udgment  debt or  

t hi r d par t y t o t est i f y at  a suppl ement al  pr oceedi ng.  

¶10 The cour t  of  appeal s det er mi ned,  based on i t s pr i or  

hol di ng i n Cour t yar d Condo.  Ass' n v.  Dr aper ,  2001 WI  App 115,  

244 Wi s.  2d 153,  629 N. W. 2d 38,  t hat  Wi s.  St at .  § 816. 03 and 

§ 816. 06 ar e ambi guous.   Cr own Cast l e,  331 Wi s.  2d 74,  ¶10. 12  I n 

r esol v i ng t hi s per cei ved ambi gui t y,  i t  concl uded t hat  § 816. 06 

gr ant s a j udgment  cr edi t or  t he r i ght  t o compel  a non- j udgment  

debt or  t hi r d par t y t o t est i f y at  a suppl ement al  pr oceedi ng.   

I d. ,  ¶12.  

¶11 The cour t  of  appeal s suppor t ed i t s concl usi on wi t h t he 

pr oposi t i on t hat  " [ p] r oper t y t r ansf er s bet ween a j udgment  debt or  

and r el at ed busi ness ent i t i es pr esent  t he .  .  .  r i sk of  

f r aud .  .  .  . "   I d. ,  ¶12.   Ther ef or e,  t he cour t  of  appeal s 

ul t i mat el y concl uded t hat  cour t - or der ed exami nat i on of  non-

j udgment  debt or  t hi r d par t i es pr ovi des t he onl y avenue f or  t he 

j udgment  cr edi t or  t o pr ot ect  i t sel f  agai nst  f r aud.   I d. ,  ¶12.   

Or i on Logi st i cs t hen sought  r evi ew bef or e t hi s cour t .  

I I I .  STANDARD OF REVI EW 

                                                 
12 The cour t  of  appeal s wr ot e t hat  " § 816. 03 and § 816. 16 

r emai n ambi guous. "   Gi ven t he f act  t hat  " § 816. 16"  i s not  
cont ai ned i n Wi s.  St at .  ch.  816,  we under st and t he cour t  of  
appeal s t o have det er mi ned t hat  § 816. 03 and § 816. 06 ar e 
ambi guous.  
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¶12 Thi s case r equi r es us t o const r ue t he suppl ement ar y 

pr oceedi ng st at ut es f ound i n Wi s.  St at .  ch.  816.  The 

i nt er pr et at i on of  a st at ut e i s a quest i on of  l aw t hat  we r evi ew 

de novo.  Hocki ng v.  Ci t y of  Dodgevi l l e,  2010 WI  59,  ¶17,  326 

Wi s.  2d 155,  785 N. W. 2d 398.   We i nt er pr et  st at ut es 

i ndependent l y,  but  benef i t  f r om bot h our  pr i or  anal yses and t hat  

of  t he l ower  cour t s.   St at e v.  Henl ey,  2010 WI  97,  ¶29,  328 

Wi s.  2d 544,  787 N. W. 2d 350,  cer t .  deni ed,  __ U. S.  __,  132 

S.  Ct .  784 ( 2011) .  

I V.  STATUTORY I NTERPRETATI ON 

¶13 When i nt er pr et i ng a st at ut e,  " we begi n wi t h t he 

l anguage of  t he st at ut e,  because i t  i s  t he l anguage t hat  

expr esses t he l egi s l at ur e' s i nt ent . "  Hocki ng,  326 Wi s.  2d 155,  

¶18 ( c i t i ng St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  

2004 WI  58,  ¶¶44- 45,  271 Wi s.  2d 633,  681 N. W. 2d 110) .   

" St at ut or y l anguage i s gi ven i t s common,  or di nar y,  and accept ed 

meani ng,  except  t hat  t echni cal  or  speci al l y- def i ned wor ds or  

phr ases ar e gi ven t hei r  t echni cal  or  speci al  def i ni t i onal  

meani ng. "  Kal al ,  271 Wi s.  2d 633,  ¶45.  We at t empt  t o gi ve 

r easonabl e ef f ect  t o ever y wor d,  avoi di ng bot h sur pl usage and 

absur d or  unr easonabl e r esul t s.  I d. ,  ¶46;  see al so Hocki ng,  326 

Wi s.  2d 155,  ¶18.  

¶14 I n addi t i on t o t he l anguage of  t he st at ut e,  " scope,  

cont ext ,  and pur pose ar e per f ect l y r el evant  t o a pl ai n- meani ng 

i nt er pr et at i on of  an unambi guous st at ut e. "   Kal al ,  271 

Wi s.  2d 633,  ¶48.   So t oo i s st at ut or y hi st or y.   Ri char ds v.  

Badger  Mut .  I ns.  Co. ,  2008 WI  52,  ¶22,  309 Wi s.  2d 541,  749 



No.  2009AP3029   

 

8 
 

N. W. 2d 581 ( " A r evi ew of  st at ut or y hi st or y i s par t  of  a pl ai n 

meani ng anal ysi s . " ) ;  see al so Her i t age Far ms,  I nc.  v.  Mar kel  

I ns.  Co. ,  2009 WI  27,  ¶22,  316 Wi s.  2d 47,  762 N. W. 2d 652 ( " By 

anal yzi ng t he changes t he l egi s l at ur e has made over  t he cour se 

of  sever al  year s,  we may be assi st ed i n ar r i v i ng at  t he meani ng 

of  a st at ut e. " )  ( c i t at i on omi t t ed) .   Accor di ngl y,  we exami ne t he 

l anguage,  cont ext ,  and hi st or y of  t he st at ut e her e whi l e 

under t aki ng our  pl ai n meani ng anal ysi s.  

V.  DI SCUSSI ON 

¶15 Thi s case r equi r es us t o i nt er pr et  Wi s.  St at .  

§ 816. 06,  Wi sconsi n' s suppl ement al  pr oceedi ng st at ut e,  i n or der  

t o det er mi ne whet her  i t  gr ant s a j udgment  cr edi t or  t he r i ght  t o 

compel  a non- j udgment  debt or  t hi r d par t y t o t est i f y at  a 

suppl ement al  pr oceedi ng.   Or i gi nal l y codi f i ed i n 1856,  

Wi sconsi n' s suppl ement al  pr oceedi ng l egi s l at i on r epl aced t he 

cr edi t or ' s bi l l , 13 t he common l aw pr oceedi ng t hat  al l owed a 

                                                 
13 A " cr edi t or ' s bi l l "  i s  " [ a] n equi t abl e sui t  i n whi ch a 

j udgment  cr edi t or  seeks t o r each pr oper t y t hat  cannot  be r eached 
by t he pr ocess avai l abl e t o enf or ce a j udgment . "   Bl ack' s Law 
Di ct i onar y 426 ( 9t h ed.  2009) .  
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j udgment  cr edi t or  t o enf or ce a j udgment . 14  Cl ar k v.  Ber gent hal ,  

52 Wi s.  103,  107,  8 N. W.  865 ( 1881) .   Because t he suppl ement al  

pr oceedi ngs st at ut e pr ovi ded a new r i ght  t o j udgment  cr edi t or s  

t hat  di d not  exi st  at  common l aw,  i t  i s  a st at ut or y r i ght . 15  

Hol t on v.  Bur t on,  78 Wi s.  321,  328,  47 N. W.  624 ( 1890)  ( " [ T] he 

r i ght  t o i nst i t ut e and car r y on suppl ement ar y pr oceedi ngs i s a 

mer e st at ut or y r i ght ,  and may be t aken away or  modi f i ed at  t he 

pl easur e of  t he l egi s l at ur e. " ) ;  see al so Cl ar k,  52 Wi s.  at  107.   

¶16 St at ut or y r i ght s——l i ke t hose at  i ssue i n t hi s case——

ar e r i ght s gr ant ed by t he l egi s l at ur e,  not  t he Uni t ed St at es or  

Wi sconsi n const i t ut i ons.   See St at e ex r el .  R.  v.  Schmi dt ,  63 

Wi s.  2d 82,  89,  216 N. W. 2d 18 ( 1974) ;  cf .  Har vot  v.  Sol o Cup 

Co. ,  2009 WI  85,  ¶50,  320 Wi s.  2d 1,  768 N. W. 2d 176.   Because 

t her e i s no const i t ut i onal  guar ant ee t o a st at ut or y r i ght ,  " i t  

                                                 
14 See I n r e Remi ngt on,  7 Wi s.   541 ( * 643) ,  547 ( * 649)  

( 1858)  ( " I t  i s  ver y evi dent  f r om an exami nat i on of  t he code——and 
i t  was so conceded on t he ar gument  of  t hi s case——t hat  t he r emedy 
gi ven by t hi s pr ovi s i on,  and ot her  sect i ons f ol l owi ng i n t he 
same chapt er ,  was i nt ended as a subst i t ut e f or  a cr edi t or ' s bi l l  
.  .  .  . " ) ;  Gr aham v.  La Cr osse & Mi l waukee R. R.  Co. ,  10 Wi s.  403 
( * 459) ,  406 ( * 462)  ( 1860)  ( " [ T] he pr oceedi ngs suppl ement al  t o 
execut i on,  est abl i shed by t he code,  ar e a subst i t ut e t her ef or ,  
and const i t ut e t he onl y manner  of  obt ai ni ng t he r el i ef  f or mer l y 
had under  a cr edi t or ' s bi l l . " ) ;  Seymour  v.  Br i ggs,  11 Wi s.  204 
( * 196) ,  213 ( * 204)  ( 1860)  ( " [ T] he r emedy by cr edi t or ' s bi l l  was 
abr ogat ed by t he code,  and t hat  t he pr oceedi ngs suppl ement ar y t o 
an execut i on pr ovi ded by t hat  enact ment ,  wer e i nt ended as a 
subst i t ut e t her ef or . " ) ;  Second War d Bank v.  Upmann,  12 Wi s.  555 
( * 499) ,  561- 562 ( * 504- 05)  ( 1860)  ( hol di ng t hat  t he st at ut es 
abr ogat ed t he common l aw) .  

15 I n Wi sconsi n,  suppl ement al  pr oceedi ngs ar e a cr eat ur e of  
st at ut e,  not  of  t he common l aw.   Cl ar k v.  Ber gent hal ,  52 
Wi s.  103,  107,  8 N. W.  865 ( 1881) ;  see 6 Jay E.  Gr eni g,  Wi sconsi n 
Pl eadi ng and Pr act i ce § 44: 83 ( 5t h ed.  2010) .    
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i s f or  t he l egi s l at ur e,  not  t he cour t s,  t o pr escr i be"  t he scope 

of  t he r i ght .   Schmi dt ,  63 Wi s.  2d at  89;  see Har vot ,  320 

Wi s.  2d 1,  ¶50;  I n r e Ogg' s Est at e,  262 Wi s.  181,  186,  54 

N. W. 2d 175 ( 1952) ;  Rel yea v.  Tomahawk Paper  & Pul p Co. ,  102 

Wi s.  301,  304,  78 N. W.  412 ( 1899)  ( " [ M] er e st at ut or y r i ght s may 

be conf er r ed upon such condi t i ons as i n t he wi sdom of  t he 

l egi s l at ur e may seem best ,  and t he condi t i ons may be changed 

f r om t i me t o t i me,  even as t o exi st i ng r i ght s,  or  such r i ght s 

may be t aken away ent i r el y,  at  t he l egi s l at i ve wi l l . " ) .   

Ther ef or e,  we r ecogni ze st at ut or y r i ght s onl y wher e t he 

l egi s l at ur e has,  t hr ough t he l egi s l at i ve pr ocess,  speci f i cal l y 

act ed t o cr eat e t hem.   I n r e Fi del i t y Assur ance Ass' n,  247 

Wi s.  619,  624,  20 N. W. 2d 638 ( 1945)  ( hol di ng t hat  a st at ut or y 

r i ght  i s  " a cr eat ur e of  t he l egi s l at ur e,  and does not  exi st  

wher e t he l egi s l at ur e has not  act ed" ) .  

¶17 When i nt er pr et i ng st at ut or y r i ght s,  we have pr evi ousl y 

decl i ned t o under t ake " [ a] d hoc j udi c i al  di scover y of  i mpl i ed 

st at ut or y r i ght s, "  because such an appr oach woul d i mpi nge on t he 

pur vi ew of  t he l egi s l at ur e and " woul d not  y i el d a meani ngf ul  

l egal  t est  t hat  coul d car r y over  f r om case t o case. "   Har vot ,  

320 Wi s.  2d 1,  ¶50 ( " [ D] i scover [ i ng]  an i mpl i ed st at ut or y r i ght  

.  .  .  wher e t he l egi s l at ur e has not  pr escr i bed such a r i ght  and 

wher e t he const i t ut i on does not  af f or d such a r i ght  woul d open a 

can of  wor ms. " ) .   Ther ef or e,  " t hi s cour t  wi l l  not  l egi s l at i vel y 

engr af t  a j udi c i al l y  concei ved .  .  .  r i ght "  ont o a st at ut e.   

Schmi dt ,  63 Wi s.  2d at  89.  
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¶18 Accor di ngl y,  our  anal ysi s of  Wi sconsi n' s suppl ement al  

pr oceedi ng st at ut e i s now,  as i t  has been si nce 1856,  f ocused 

excl usi vel y on t he st at ut e t hat  pr ovi des cr edi t or s t he st at ut or y  

r i ght  t o suppl ement al  pr oceedi ngs.   I n i nt er pr et i ng Wi s.  St at .  

§ 816. 06,  we conf i ne our sel ves t o i t s l anguage,  cont ext ,  and 

st at ut or y hi st or y t o det er mi ne t he scope of  t he st at ut or y r i ght  

t hat  Wi s.  St at .  § 816. 06 conf er s.   Consi der i ng each f acet  of  

t hi s pl ai n meani ng anal ysi s i n t ur n,  we concl ude t hat  § 816. 06 

does not  gr ant  a j udgment  cr edi t or  t he r i ght  t o compel  a non-

j udgment  debt or  t hi r d par t y t o t est i f y at  a suppl ement al  

pr oceedi ng.  

A.  THE LANGUAGE OF WI S.  STAT.  § 816. 06 DOES NOT GRANT A JUDGMENT 

CREDI TOR THE RI GHT TO COMPEL A NON- JUDGMENT DEBTOR THI RD PARTY 

TO TESTI FY AT A SUPPLEMENTAL PROCEEDI NG 

¶19 The quest i on bef or e us i s whet her  a j udgment  cr edi t or  

has t he r i ght  t o compel  a non- j udgment  debt or  t hi r d par t y t o 

t est i f y at  a suppl ement al  pr oceedi ng.   That  quest i on r equi r es us 

t o eval uat e t he onl y sect i on of  t he suppl ement al  pr oceedi ng 

st at ut e,  ch.  816,  t hat  expl ai ns t he pr ocedur e f or  t he 

exami nat i on of  par t i es and wi t nesses.   The l anguage of  t hi s 

sect i on,  Wi s.  St at .  § 816. 06,  st at es t hat  t est i mony may be 

of f er ed on behal f  of  ei t her  par t y at  a suppl ement al  pr oceedi ng.   

Speci f i cal l y,  i t  pr ovi des:  

Examination of debtor and witnesses. At  t he hear i ng 
upon such or der  or  war r ant  such j udgment  debt or  may be 
exami ned on oat h and t est i mony on t he par t  of  ei t her  
par t y may be of f er ed.  
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Wi s.  St at .  § 816. 06.   I t  i s  c l ear  t hat  t he onl y compel l ed 

t est i mony expr essl y aut hor i zed by t hi s pr ovi s i on i s t hat  of  t he 

j udgment  debt or .   No l anguage i n § 816. 06 expands t hat  aut hor i t y 

t o i ncl ude t he compel l ed t est i mony of  a non- j udgment  debt or  

t hi r d par t y.   I ndeed,  no ment i on what soever  i s made of  such a 

par t y.  

¶20 The ci r cui t  cour t  det er mi ned t hat  Lar son coul d be 

cal l ed t o t est i f y about  not  onl y Or i on Const r uct i on,  but  al so 

Or i on Logi st i cs.   The ci r cui t  cour t  r el i ed on t he f act  t hat  

Lar son owned bot h Or i on Const r uct i on and Or i on Logi st i cs i n 

maki ng i t s deci s i on t o compel  Or i on Logi st i cs t o t est i f y at  t he 

suppl ement al  pr oceedi ng.   However ,  t hi s r el i ance was not  

gr ounded i n a sound i nt er pr et at i on of  Wi s.  St at .  § 816. 06.   I n 

par t i cul ar ,  i t  di sr egar ded our  admoni t i on t hat  " a cor por at i on i s  

t r eat ed as an ent i t y separ at e f r om i t s shar ehol der s and t hat  

separ at eness i s not  t o be l i ght l y di sr egar ded. "   Rasmussen v.  

GMC,  2011 WI  52,  ¶25,  335 Wi s.  2d 1,  803 N. W. 2d 623 ( c i t i ng 

Consumer ' s Co- op v.  Ol sen,  142 Wi s.  2d 465,  474,  419 N. W. 2d 211 

( 1988) ) .   

¶21 We acknowl edge t hat  Wi s.  St at .  § 816. 06 must  al l ow 

t est i mony by at  l east  some i ndi v i dual s who ar e not  named 

par t i es.   I f  t he st at ut e al l owed f or  t est i mony by onl y t he 

par t i es t o t he act i on,  an absur d r esul t  woul d f ol l ow:  

cor por at i ons woul d be per mi t t ed t o t est i f y but  woul d t hen f i nd 

i t  i mpossi bl e t o do so.   Sect i on 816. 03( 1) ( a)  per mi t s a j udgment  

cr edi t or  t o compel  cor por at i ons t o t est i f y.   However ,  because 

cor por at i ons ar e l egal  f i c t i ons,  Mi l waukee Toy Co.  v.  I ndus.  
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Comm' n of  Wi sconsi n,  203 Wi s.  493,  495,  234 N. W.  748 ( 1931) ,  

t hey ar e i ncapabl e of  t est i f y i ng except  t hr ough t hei r  of f i cer s  

and agent s.   See Nekoosa- Edwar ds Paper  Co.  v.  News Pub.  Co. ,  174 

Wi s.  107,  119,  182 N. W.  919 ( 1921)  ( " A cor por at i on can act  onl y 

t hr ough i t s of f i cer s and agent s. " ) ;  see al so Wi l son v.  Uni t ed 

St at es,  221 U. S.  361,  377 ( 1911)  ( " As t he cor por at i on can onl y 

act  t hr ough i t s agent s,  t he cour t s wi l l  oper at e upon t he agent s 

t hr ough t he cor por at i on. " )  ( c i t at i on omi t t ed) .   Consequent l y,  

some i ndi v i dual  must  t est i f y  on behal f  of  t he cor por at i on.   

Nekoosa- Edwar ds Paper  Co. ,  174 Wi s.  at  119.   Ther ef or e,  i f  we 

wer e t o i nt er pr et  § 816. 06 t o pr ecl ude t est i mony by anyone ot her  

t han t he par t i es t o t he under l y i ng act i on,  a cor por at i on coul d 

never  " appear "  at  a suppl ement al  pr oceedi ng,  despi t e 

§ 816. 03( 1) ( b)  expr essl y aut hor i z i ng t hem t o do so.   Such an 

i nt er pr et at i on woul d cr eat e i nt er nal  i ncoher ence i n ch.  816,  

t her eby under mi ni ng t he ef f i cacy of  t he chapt er .    

¶22 We must  i nt er pr et  Wi s.  St at .  § 816. 06 t o al l ow f or  at  

l east  some t est i mony by i ndi v i dual s who ar e not  named par t i es 

because f ai l ur e t o do so woul d under mi ne t he ef f i cacy of  § 816 

wher e t he j udgment  debt or  i s a cor por at i on.   Cl ear l y,  a j udgment  

debt or  cor por at i on cannot  mer el y decl i ne t o pr ovi de t est i mony 

si mpl y because i t  i s  a cor por at i on.   See § 816. 03( 1) ( a) .   

I nst ead,  i t  must  gi ve t est i mony t he onl y way i t  can:  t hr ough 

some r epr esent at i ve of  t he cor por at i on.   Cf .  Nekoosa- Edwar ds 

Paper  Co. ,  174 Wi s.  at  119.   Suppl ement al  pr oceedi ngs ar e 

desi gned t o pr ovi de f ul l  di scover y of  t hat  pr oper t y bel ongi ng t o 

t he j udgment  debt or  t hat  coul d be used t o sat i sf y t he j udgment .   
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Cour t yar d,  244 Wi s.  2d 153,  ¶12.   Ther ef or e,  t he j udgment  

cr edi t or  must  be abl e t o compel  t est i mony f r om i ndi v i dual s who,  

because of  t hei r  r el at i onshi p t o t he j udgment  debt or  

cor por at i on,  have i nf or mat i on r el evant  t o t he j udgment  debt or ' s  

pr oper t y t hat  coul d sat i sf y t he j udgment .  

¶23 These i ndi v i dual s may i ncl ude cor por at e of f i cer s,  

empl oyees,  f or mer  empl oyees,  and si mi l ar l y s i t uat ed i ndi v i dual s 

who have i nf or mat i on r el evant  t o t he j udgment  debt or  

cor por at i on' s asset s.   The scope of  t est i mony t hese i ndi v i dual s 

may pr ovi de,  however ,  i s  l i mi t ed t o t hat  i nf or mat i on r el evant  t o 

t he j udgment  debt or  cor por at i on,  t hat  i s ,  t he act ual  ent i t y t hat  

i s  subj ect  t o t he suppl ement al  pr oceedi ng.   Accor di ngl y,  we 

concl ude t hat  because ch.  816 st at es t hat  cor por at i ons may be 

j udgment  debt or s,  t he l anguage of  § 816. 06 al l ows f or  compel l ed 

t est i mony f r om some i ndi v i dual s who ar e not  named par t i es t o t he 

act i on.  

¶24 That  does not  mean,  however ,  t hat  Wi s.  St at .  § 816. 06 

necessar i l y  al l ows f or  a j udgment  cr edi t or  t o compel  t he 

t est i mony of  a non- j udgment  debt or  t hi r d par t y at  a suppl ement al  

pr oceedi ng.   No l anguage i n Wi s.  St at .  § 816. 06 gr ant s t hi s 

r i ght  t o t he j udgment  cr edi t or .   Ther ef or e,  t o accept  Cr own 

Cast l e' s ar gument ,  we woul d have t o concl ude t hat  even t hough 

t he st at ut e i s s i l ent ,  i t  nonet hel ess conf er s a r i ght  on t he 

j udgment  cr edi t or  t o compel  t est i mony f r om non- j udgment  debt or  

t hi r d par t i es.    

¶25 We cannot  i nt er pr et  t he s i l ence of  t he st at ut e t o 

cr eat e a st at ut or y r i ght .   I nst ead,  we concl ude t hat  § 816. 06 
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does not  gr ant  j udgment  cr edi t or s t he r i ght  t o compel  t he 

t est i mony of  a non- j udgment  debt or  t hi r d par t y at  a suppl ement al  

pr oceedi ng.   Thi s i s so because cour t s ar e not  ent i t l ed t o gr ant  

or  expand st at ut or y r i ght s based sol el y on a st at ut e' s s i l ence.   

See Har vot ,  320 Wi s.  2d 1,  ¶50 ( hol di ng t hat  t he cour t s shoul d 

not  under t ake " [ a] d hoc j udi c i al  di scover y of  i mpl i ed st at ut or y 

r i ght s" ) ;  Rel yea,  102 Wi s.  at  303- 04 ( hol di ng t hat  st at ut or y 

r i ght s " ar e ent i r el y t he subj ect  of  l egi s l at i ve di scr et i on, "  not  

j udi c i al  di scr et i on) .   Ther ef or e,  because § 816. 06 conf er s a 

st at ut or y r i ght  t o exami ne wi t nesses,  but  does not  conf er  as a 

par t  of  t hat  r i ght  t he power  t o compel  t hei r  t est i mony,  we 

decl i ne t o i nf er  f r om t he st at ut e' s s i l ence t hat  i t  gr ant s a 

j udgment  cr edi t or  t he r i ght  t o compel  a non- j udgment  debt or  

t hi r d par t y t o t est i f y at  a suppl ement al  pr oceedi ng.   Wer e we t o 

do so,  we woul d l egi s l at i vel y cr eat e a r i ght  wher e t he 

l egi s l at ur e chose t o r emai n s i l ent . 16 

                                                 
16 Cr own Cast l e of f er s an al t er nat i ve t o our  i nt er pr et at i on 

of  t he st at ut e.   I t  ar gues t hat  t he f i nal  phr ase of  Wi s.  St at .  
§ 816. 06,  " t est i mony on t he par t  of  ei t her  par t y may be 
of f er ed, "  when vi ewed i n conj unct i on wi t h t he headi ng 
" [ e] xami nat i on of  debt or  and wi t nesses, "  gr ant s a j udgment  
cr edi t or  t he r i ght  t o compel  a non- j udgment  debt or  t hi r d par t y 
t o t est i f y at  a suppl ement al  pr oceedi ng.   However ,  we ar e not  
bound by t he cont ent  of  st at ut or y headi ngs.   See Wi s.  St at .  
§ 990. 001( 6)  ( " The t i t l es t o subchapt er s,  sect i ons,  subsect i ons,  
par agr aphs and subdi v i s i ons of  t he st at ut es and hi st or y not es 
ar e not  par t  of  t he st at ut es. " ) ;  Bl um v.  1st  Aut o & Cas.  I ns.  
Co. ,  2010 WI  78,  ¶21 n. 3,  326 Wi s.  2d 729,  786 N. W. 2d 78 ( " I n 
st at ut or y const r uct i on,  t he t i t l e or  headi ng of  a st at ut e i s not  
par t  of  t he st at ut e i t sel f . " ) .    
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¶26 Accor di ngl y,  we concl ude t hat  t he l anguage of  Wi s.  

St at .  § 816. 06 does not  gr ant  a j udgment  cr edi t or  t he r i ght  t o 

compel  a non- j udgment  debt or  t hi r d par t y t o t est i f y at  a 

suppl ement al  pr oceedi ng.  

B.  THE CONTEXT OF WI S.  STAT.  § 816. 06 CONFI RMS OUR CONCLUSI ON 

THAT I T DOES NOT GRANT A JUDGMENT CREDI TOR THE RI GHT TO COMPEL A 

NON- JUDGMENT DEBTOR THI RD PARTY TO TESTI FY AT A SUPPLEMENTAL 

PROCEEDI NG 

¶27 Al t hough t he pl ai n meani ng of  a st at ut or y pr ovi s i on 

may be cl ear  i n i sol at i on,  we nonet hel ess r evi ew t he pr ovi s i on 

i n t he cont ext  of  sur r oundi ng pr ovi s i ons t o ascer t ai n i t s f ul l  

meani ng.   Ther ef or e,  we next  eval uat e Wi s.  St at .  § 816. 06 i n t he 

cont ext  of  ch.  816.  

¶28 The onl y pr ovi s i on of  Wi s.  St at .  ch.  816 ot her  t han 

§ 816. 06 t hat  ment i ons t est i mony on behal f  of  t he par t i es at  a 

suppl ement al  pr oceedi ng i s § 816. 11.   Sect i on 816. 11 st at es:   

Costs, fees. The cour t  or  j udge may al l ow t o t he 
j udgment  cr edi t or  or  t o any par t y so exami ned,  whet her  
a par t y t o t he act i on or  not ,  wi t ness'  f ees and 
di sbur sement s and a f i xed sum,  i n addi t i on,  not  
exceedi ng $25,  as cost s,  and r equi r e t hei r  payment  by 
or der .  

Li ke § 816. 06,  § 816. 11 cont ai ns no l anguage t hat  woul d gr ant  a 

j udgment  cr edi t or  t he r i ght  t o compel  a non- j udgment  debt or  

t hi r d par t y t o t est i f y at  a suppl ement al  pr oceedi ng.  

¶29 The l anguage of  § 816. 11 i s i n har mony wi t h our  

r eadi ng of  § 816. 06.   As t he l anguage of  § 816. 11 i ndi cat es,  

bot h t he j udgment  debt or  and t he j udgment  cr edi t or  have t he 

oppor t uni t y t o pr ovi de t est i mony i n t hei r  f avor  t hr ough 
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wi t nesses.   Thi s cor r esponds wi t h our  i nt er pr et at i on of  

§ 816. 06,  whi ch expl i c i t l y  st at es t hat  " t est i mony on t he par t  of  

ei t her  par t y may be of f er ed. "  ( emphasi s added) .   Agai n,  t hough,  

t he abi l i t y  of  a par t y t o of f er  t est i mony i n no way i mpl i es t he 

power  t o compel  i t .      

¶30 Ther ef or e,  we concl ude Wi s.  St at .  § 816. 11 of f er s no 

l anguage t hat  conf l i c t s wi t h,  cont r over t s,  or  compel s a 

di f f er ent  i nt er pr et at i on of  t he l anguage of  § 816. 06 t han t he 

one we r eached.   Si mpl y put ,  nei t her  t he l anguage of  § 816. 11 

nor  t hat  of  § 816. 06,  nor  any ot her  par t  of  ch.  816,  suppor t s 

Cr own Cast l e' s asser t i on t hat  § 816. 06 gr ant s a j udgment  

cr edi t or  t he r i ght  t o compel  a non- j udgment  debt or  t hi r d par t y 

t o t est i f y at  a suppl ement al  pr oceedi ng.    

¶31 Accor di ngl y,  we concl ude t hat  Wi s.  St at .  § 816. 06,  

even when vi ewed i n conj unct i on wi t h § 816. 11,  does not  gr ant  a 

j udgment  cr edi t or  t he r i ght  t o compel  a non- j udgment  debt or  

t hi r d par t y t o t est i f y at  a suppl ement al  pr oceedi ng.  

C.  THE STATUTORY HI STORY OF CH.  816 CONFI RMS OUR CONCLUSI ON THAT 

WI S.  STAT.  § 816. 06 DOES NOT GRANT A JUDGMENT CREDI TOR THE RI GHT 

TO COMPEL A NON- JUDGMENT DEBTOR THI RD PARTY TO TESTI FY AT A 

SUPPLEMENTAL PROCEEDI NG 

¶32 We t ur n next  t o t he st at ut or y hi st or y of  ch.  816,  and 

det er mi ne t hat  pr i or  ver si ons suppor t  our  const r uct i on of  t he 

l anguage and cont ext  of  § 816. 06.  

1.  PRE- 1935 SUPPLEMENTAL PROCEEDI NGS 

¶33 The st at ut or y pr ovi s i ons t hat  event ual l y became 

chapt er  816 f i r st  appear ed i n Wi sconsi n i n an 1856 st at ut e.   
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That  st at ut e,  Wi s.  St at .  ch.  120,  § 202 ( 1856) ,  was " adopt ed 

wi t h t he i nt ent  t o subst i t ut e suppl ement ar y pr oceedi ngs f or  t he 

r el i ef  f or mer l y obt ai nabl e i n equi t y by a cr edi t or ' s bi l l . " 17  

Thi s enact ment  gr ant ed a j udgment  cr edi t or  t he r i ght  t o compel  a 

" j udgment  debt or  t o appear  and answer  concer ni ng hi s pr oper t y 

bef or e [ a]  j udge, "  and st at ed t hat  " ei t her  par t y may exami ne 

wi t nesses on hi s behal f ,  and t he j udgment  debt or  may be exami ned 

i n t he same manner  as a wi t ness. "   Anot her  sect i on of  t he 1856 

st at ut e,  Wi s.  St at .  ch.  120,  § 206 ( 1856) ,  aut hor i zed t he 

ci r cui t  cour t  t o r equi r e wi t nesses t o " appear  and t est i f y .  .  .  

i n t he same manner  as upon a t r i al  of  an i ssue. "  

2.  THE 1935 REVI SI ONS 

¶34 Wi t h mi nor  r evi si ons,  t he sect i ons i n t he suppl ement al  

pr oceedi ng st at ut e r el at i ng t o t he exami nat i on of  wi t nesses 

r emai ned t he same unt i l  1935. 18  I n t hat  year ,  t he Wi sconsi n 

                                                 
17 Rober t  S.  Moss,  Suppl ement ar y Pr oceedi ngs i n Wi sconsi n,  

23 Mar q.  L.  Rev.  49,  49 ( 1939)  ( c i t i ng Remi ngt on,  7 Wi s.  at  547 
( * 649) ;  Gr aham,  10 Wi s.  at  406 ( * 462) ;  Seymour ,  11 Wi s.  at  213 
( * 204) ;  Cl ar k,  52 Wi s.  at  107.  

18 Por t i ons of  t he common l aw cr edi t or ' s bi l l  t hat  al l owed 
t he j udgment  cr edi t or  t o pr oceed agai nst  any i ndi v i dual  i n a 
suppl ement al  pr oceedi ng wer e added i n t he 1860 ver si on of  t he 
Wi sconsi n st at ut e.   Wi s.  St at .  ch.  303,  § 3029 ( 1860) .   These 
pr ovi s i ons wer e r epeal ed i n 1878 by Wi s.  St at .  ch.  131,  § 3030 
( 1878) ,  and ar e not  r el evant  t o our  exami nat i on of  t he st at ut or y 
hi st or y of  Wi s.  St at .  § 816. 06 ( 2007- 08) .  
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l egi s l at ur e s i gni f i cant l y amended t he suppl ement ar y pr oceedi ng 

st at ut es.   See § 271,  ch.  541,  Laws of  1935.  

¶35 Thi s amendment  speci f i cal l y del et ed t he pr i or  l anguage 

st at i ng t hat  " wi t nesses may be r equi r ed t o appear  and t est i f y on 

t he par t  of  ei t her  par t y i n t he same manner  as upon t he t r i al  of  

an i ssue. "   § 271,  ch.  541,  Laws of  1935;  Wi s.  St at .  § 273. 06 

( 1933)  ( emphasi s  added) . 19  I n r emovi ng t hi s l anguage,  t he 

l egi s l at ur e r emoved t he onl y pr ovi s i on f r om t he suppl ement al  

pr oceedi ng st at ut es t hat  gr ant ed a j udgment  cr edi t or  t he r i ght  

t o compel  a non- j udgment  debt or  t hi r d par t y t o t est i f y at  a 

suppl ement al  pr oceedi ng.   See § 271,  ch.  541,  Laws of  1935;  see 

al so Wi s.  St at .  § 273. 06 ( 1935) .    

¶36 The l anguage t hat  r emai ned af t er  t he l egi s l at ur e 

amended Wi s.  St at .  § 273. 06 ( 1933)  i s i dent i cal  t o t he l anguage 

cont ai ned i n § 816. 06 ( 2007- 08) .   See Wi s.  St at .  § 273. 06 

                                                                                                                                                             
By 1935,  t he l egi s l at ur e had r enumber ed t he Wi sconsi n 

st at ut es so t hat  al l  of  t he pr ov i s i ons r el at i ng t o suppl ement al  
pr oceedi ngs wer e cont ai ned i n Wi s.  St at .  ch.  273.   See § 1,  
ch.  4,  Laws of  1925 ( r enumber i ng t he Wi sconsi n St at ut es) .   I n 
1973,  t he l egi s l at ur e once agai n r enumber ed t he st at ut es.   See 
Ch.  189,  Laws of  1973 ( r enumber i ng t he Wi sconsi n St at ut es) .   
Ther eby,  t he suppl ement ar y pr oceedi ngs chapt er  was once agai n 
r enumber ed,  t hi s t i me f r om chapt er  273 t o chapt er  816,  t he 
number  i t  r et ai ns t oday.   See Wi s.  St at .  ch.  816 ( 2007- 08) .  

19 Compar e Wi s.  St at .  § 273. 06 ( 1933)  wi t h Wi s.  St at .  
§ 273. 06 ( 1935) .   Sect i on 271,  ch.  541,  Laws of  1935 r emoved a 
s i gni f i cant  amount  of  addi t i onal  l anguage f r om Wi s.  St at .  
§ 273. 06 ( 1933) ,  none of  whi ch i s r el evant  t o our  anal ysi s.  
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( 1935) . 20  Ther ef or e,  s i nce 1935,  Wi sconsi n' s suppl ement al  

pr oceedi ng l aw has been ber ef t  of  any l anguage t hat  woul d gr ant  

a j udgment  cr edi t or  t he r i ght  t o compel  a non- j udgment  debt or  

t hi r d par t y t o t est i f y at  a suppl ement al  pr oceedi ng.  

3.  THE RESULT OF THE 1935 REVI SI ONS 

¶37 We concl ude t hat  t he l egi s l at ur e has del i ber at el y 

r emoved t he st at ut or y r i ght  of  j udgment  cr edi t or s t o compel  a 

non- j udgment  debt or  t hi r d par t y  t o t est i f y at  a suppl ement al  

pr oceedi ng.   As a gener al  mat t er ,  cour t s may not  f i nd a 

st at ut or y r i ght  i n l egi s l at i ve s i l ence al one.   See Har vot ,  320 

Wi s.  2d 1,  ¶50,  ( hol di ng t hat  t he cour t s shoul d not  under t ake 

" [ a] d hoc j udi c i al  di scover y of  i mpl i ed st at ut or y r i ght s" ) .   

Thi s i s so because st at ut or y r i ght s " ar e ent i r el y t he subj ect  of  

l egi s l at i ve di scr et i on, "  not  j udi c i al  di scr et i on.   Rel yea,  102 

Wi s.  at  303- 04.   I n l i ght  of  t hi s wel l - est abl i shed l aw,  we 

cannot  sust ai n t he r i ght  c l ai med by Cr own Cast l e.   I ndeed,  we 

ar e especi al l y r el uct ant  t o det ect  a r i ght  wher e t he per t i nent  

st at ut e i s not  onl y s i l ent  on t he i ssue,  but  wher e t he 

l egi s l at ur e has i n f act  expr essl y r emoved t he pr eci se r i ght  t he 

cour t  i s  asked t o gr ant .   Cl ear l y,  t he l egi s l at ur e coul d have 

cont i nued t o gr ant  power  t o cour t s t o compel  t hi r d par t y 

wi t nesses t o t est i f y i n suppl ement al  pr oceedi ngs,  but  i t  

                                                 
20 The l egi s l at ur e amended Wi s.  St at .  § 273. 06 t o r ead:   " At  

t he hear i ng upon such or der  or  war r ant  such j udgment  debt or  may 
be exami ned on oat h and t est i mony on t he par t  of  ei t her  par t y 
may be of f er ed. "   § 271,  ch.  541,  Laws of  1935;  see Wi s.  St at .  
§ 273. 06 ( 1935) .   Compar e Wi s.  St at .  § 273. 06 ( 1935)  wi t h Wi s.  
St at .  § 816. 06 ( 2007- 08) .  
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speci f i cal l y chose t o r emove t hat  power .   Thus,  i f  we wer e t o 

conf i r m t he exi st ence of  t he r i ght  i n quest i on,  we woul d be 

ef f ect i vel y wr i t i ng back i nt o t he st at ut e l anguage t he 

l egi s l at ur e expr essl y r emoved.   Thi s we may not  do.   See 

Schmi dt ,  63 Wi s.  2d at  89;  see al so C.  Coakl ey Rel ocat i on Sys. ,  

I nc.  v.  Ci t y of  Mi l waukee,  2008 WI  68,  ¶24 310 Wi s.  2d 456,  750 

N. W. 2d 900 ( decl i ni ng t o i nser t  a wor d i nt o a " pl ai nl y wor ded 

and easi l y under st ood st at ut e" ) .  

¶38 Accor di ngl y,  we concl ude t hat  t he pl ai n meani ng of  

Wi s.  St at .  § 816. 06 i s c l ear :  t he l anguage,  cont ext ,  and 

st at ut or y hi st or y of  Wi s.  St at .  § 816. 06 demonst r at e t hat  a 

j udgment  cr edi t or  does not  have t he r i ght  t o compel  a non-

j udgment  debt or  t hi r d par t y t o t est i f y at  a suppl ement al  

pr oceedi ng.  

D.  OUR HOLDI NG THAT WI S.  STAT.  § 816. 06 DOES NOT GRANT A 

JUDGMENT CREDI TOR THE RI GHT TO COMPEL A NON- JUDGMENT DEBTOR 

THI RD PARTY TO TESTI FY AT A SUPPLEMENTAL PROCEEDI NG I S I N 

HARMONY WI TH OUR PRI OR HOLDI NGS 

¶39 Tur ni ng f r om t he pl ai n meani ng anal ysi s of  Wi s.  St at .  

§ 816. 06,  we r ev i ew pr i or  Wi sconsi n cases r egar di ng suppl ement al  

pr oceedi ngs.   Few cases have addr essed suppl ement al  pr oceedi ngs 

at  al l ,  much l ess t he pr eci se quest i on pr esent ed by t hi s case.   

However ,  a r evi ew of  t he l i mi t ed pr i or  j ur i spr udence on 

suppl ement al  pr oceedi ngs i n Wi sconsi n r eveal s t hat  i t  i s  al l  i n 

har mony wi t h our  hol di ng t hat  t he j udgment  cr edi t or  has no r i ght  

t o compel  a non- j udgment  debt or  t hi r d par t y t o t est i f y at  a 
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suppl ement al  pr oceedi ng.   We now r evi ew t he t wo cases t hat  f or m 

t he basi s of  t he j ur i spr udence i n t hi s ar ea.  

1.  HEI LBRONNER 

¶40 We f i r st  r evi ew our  pr i or  hol di ng i n Hei l br onner  v.  

Levy,  64 Wi s.  636,  26 N. W.  113 ( 1885) .   Whi l e t he f act s of  

Hei l br onner  ar e di st i nct  f r om t he f act s of  t he pr esent  case,  i t  

was one of  our  f i r st  cases t o addr ess i ssues r el at i ng t o 

i ndi v i dual s exami ned at  suppl ement al  pr oceedi ngs.   I n 

Hei l br onner ,  t he j udgment  debt or  and named def endant  was an 

i ndi v i dual ,  not  a cor por at i on.   I d.   The si ngl e i ssue i n t he 

case was whet her  a j udgment  debt or  coul d be compel l ed t o t est i f y 

about  t he pr of i t abi l i t y  of  a cor por at i on of  whi ch he was par t  

owner . 21  Hei l br onner ,  64 Wi s.  at  636.   The t est i mony t he 

j udgment  cr edi t or  wi shed t o compel  was hi ghl y r el evant  t o t he 

f i nanci al  condi t i on of  t he j udgment  debt or ,  because t he 

pr of i t abi l i t y  of  t he cor por at i on woul d have a di r ect  ef f ect  on 

t he val ue of  hi s owner shi p r i ght s.   Br i ef  of  Appel l ant  at  5,  

Hei l br onner ,  64 Wi s.  636.  

                                                 
21 Thi s quest i on was par t  of  a l ar ger  st r i ng of  quest i ons 

t hat  r el at ed t o t he j udgment  debt or ' s monet ar y i nvol vement  wi t h 
t he cor por at i on.   The pr eci se quest i on t he j udgment  debt or  
r ef used t o answer  was:  " Do you know whet her  t he company has made 
a pr of i t ,  or  not ,  i n t he l ast  year ?"   Br i ef  of  Appel l ant  at  5,  
Hei l br onner  v.  Levy,  64 Wi s.  636,  26 N. W.  113 ( 1885) .   The 
commi ssi oner  i mmedi at el y over r ul ed an obj ect i on by t he j udgment  
debt or ' s counsel ,  r ul i ng t hat  " t he obj ect  and ef f ect  of  t he 
quest i on and answer  i s t o ascer t ai n and det er mi ne t he val ue of  
t hi s shar e and t he amount  of  any di v i dends accumul at ed. "   I d.   
Because t he quest i on r el at ed t o t he val ue of  t he j udgment  
debt or ' s asset s,  t he commi ssi oner  concl uded t hat  i t  was " a 
pr oper  one. "   I d.  
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¶41 Unl i ke t he pr esent  case,  t he j udgment  cr edi t or  i n 

Hei l br onner  di d not  seek t o compel  t he t est i mony of  a t hi r d 

par t y at  t he suppl ement al  pr oceedi ng i nci dent  t o t hat  case.   As 

t he r espondent ' s  br i ef  i ndi cat es,  t he poi nt  of  quest i oni ng t he 

j udgment  debt or  was t o det er mi ne t he val ue of  hi s pr oper t y,  not  

t o under t ake an exami nat i on of  t he cor por at i on.   Br i ef  of  

Respondent  at  6,  Hei l br onner ,  64 Wi s.  636.  

¶42 Cr own Cast l e suggest s t hat  we shoul d i nt er pr et  t he 

Hei l br onner  opi ni on t o al l ow a cour t  t o compel  a non- j udgment  

debt or  t hi r d par t y t o t est i f y at  a suppl ement al  pr oceedi ng.   

Cr own Cast l e r el i es upon t he si ngl e st at ement  t hat  " [ u] nl ess a 

compr ehensi ve and sear chi ng exami nat i on be al l owed,  an ar t f ul  

debt or  mi ght  def eat  t he di scover y sought "  t o suppor t  i t s  

asser t i on.   Hei l br onner ,  64 Wi s.  at  637.   Whi l e we agr ee wi t h 

t he Hei l br onner  cour t  t hat  suppl ement al  pr oceedi ngs shoul d 

ent ai l  a compr ehensi ve and sear chi ng exami nat i on of  t he j udgment  

debt or ,  we cannot  agr ee wi t h Cr own Cast l e t hat  t hi s 

" compr ehensi ve and sear chi ng"  exami nat i on shoul d ext end t o non-

j udgment  debt or  t hi r d par t i es.   To do so woul d t ake t he l anguage 

i n Hei l br onner  out  of  cont ext  and appl y i t  t o a ver y di f f er ent  

f act  s i t uat i on. 22 

                                                 
22 Comment at or s have quest i oned t he scope of  Hei l br onner ' s 

hol di ng.   See Rober t  Pasch,  Wi sconsi n Col l ect i on Law § 16: 4 ( 2d 
ed.  2006)  ( st at i ng t hat  Hei l br onner ' s hol di ng i s uncl ear ) .   
However ,  t hey have al so r ecogni zed t hat  no case has pr ovi ded a 
c l ear  st at ement  suppor t i ng t he asser t i on t hat  § 816. 06 gr ant s a 
j udgment  cr edi t or  t he r i ght  t o compel  a non- j udgment  debt or  
t hi r d par t y t o t est i f y at  a suppl ement al  pr oceedi ng.   See,  e. g. ,  
i d.  
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¶43 The i ssue i n Hei l br onner  was t he scope of  exami nat i on 

t o whi ch a j udgment  debt or  may be subj ect ed,  not  whet her  a 

j udgment  cr edi t or  has t he r i ght  t o compel  a non- j udgment  debt or  

t hi r d par t y t o t est i f y at  a suppl ement al  pr oceedi ng.   Ther ef or e,  

Hei l br onner ' s appl i cabi l i t y  i s  l i mi t ed t o quest i ons r el at i ng t o 

t he scope of  exami nat i on of  t he j udgment  debt or ;  t he deci s i on 

says not hi ng about  who may be compel l ed t o t est i f y at  a 

suppl ement al  pr oceedi ng. 23   

¶44 Accor di ngl y,  we concl ude t hat  Hei l br onner  does not  

al l ow a j udgment  cr edi t or  t o compel  t he exami nat i on of  a non-

j udgment  debt or  t hi r d par t y at  a suppl ement al  pr oceedi ng.  

2.  COURTYARD 

¶45 The onl y publ i shed Wi sconsi n case t hat  has pr evi ousl y  

i nt er pr et ed t he cur r ent  ver si on of  Wi s.  St at .  § 816. 06 i s 

Cour t yar d.   I n t hat  case,  t he cour t  of  appeal s addr essed whet her  

t he spouse of  a j udgment  debt or  coul d be compel l ed t o t est i f y at  

a suppl ement al  pr oceedi ng.   I d. ,  ¶1.   The cour t  of  appeal s '  

anal ysi s r el i ed on t he i nt er pl ay bet ween § 816. 06 and 

                                                 
23 I t  i s  wor t h not i ng t hat  Hei l br onner  was deci ded under  a 

di f f er ent  st at ut or y scheme t hat  woul d have al l owed t he j udgment  
cr edi t or  t o compel  a non- j udgment  debt or  t hi r d par t y t o t est i f y 
at  a suppl ement al  pr oceedi ng.   Wi s.  St at .  ch.  131,  § 3030 
( 1883) .   As such,  even i f  Hei l br onner  had st at ed t hat  t hi r d 
par t i es coul d be compel l ed t o t est i f y,  i t  woul d not  change our  
anal ysi s,  because t he st at ut or y scheme has si nce changed.   See 
Wi s.  St at .  § 816. 06 ( 2007- 08) .   Regar dl ess,  Hei l br onner  
addr essed nei t her  t he suppl ement ar y pr oceedi ng st at ut e,  nor  
whet her  a j udgment  cr edi t or  may compel  a non- j udgment  debt or  
t hi r d par t y t o t est i f y at  a suppl ement al  pr oceedi ng,  and i t  
t her ef or e has no bear i ng on t hi s case.  
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§ 803. 045( 3) , 24 and i t  ul t i mat el y concl uded t hat  § 816. 06 i s 

ambi guous when vi ewed i n j uxt aposi t i on wi t h § 803. 045( 3)  and 

§ 765. 55. 25  Cour t yar d,  244 Wi s.  2d 153,  ¶¶11,  12.   To 

" har moni ze"  t hese st at ut es and " t o gi ve each f ul l  f or ce and 

ef f ect , "  t he cour t  of  appeal s hel d t hat  a cour t  may compel  t he 

spouse of  a j udgment  debt or  t o t est i f y at  a suppl ement al  

pr oceedi ng.   I d. ,  ¶¶13,  16.  

¶46 The cour t  of  appeal s hol di ng was par t i cul ar l y nar r ow.   

I t  st at ed:  

Wher e,  as i n t hi s case,  t he j udgment  debt or  pl eads 
i gnor ance when asked about  mar i t al  pr oper t y dur i ng a 
suppl ement ar y exami nat i on,  t he r i ght  of  t he j udgment  
cr edi t or  t o sat i sf y a j udgment  f r om mar i t al  pr oper t y 
woul d be f r ust r at ed i f  t he cr edi t or  coul d not  exami ne 
t he spouse.  Wi t hout  exami ni ng t he spouse of  t he 
j udgment  debt or ,  t he j udgment  cr edi t or  woul d l ack t he 

                                                 
24 Wi s.  St at .  § 803. 045( 3)  speci f i cal l y r el at es t o t he 

sat i sf act i on of  spousal  obl i gat i ons.   I t  st at es:  " Af t er  
obt ai ni ng a j udgment ,  a cr edi t or  may pr oceed agai nst  ei t her  or  
bot h spouses t o r each mar i t al  pr oper t y avai l abl e f or  
sat i sf act i on of  t he j udgment . "   I d.  

25 Wi s.  St at .  § 765. 55 st at es,  i n r el evant  par t :  

An obl i gat i on i ncur r ed by a spouse dur i ng mar r i age,  
i ncl udi ng one at t r i but abl e t o an act  or  omi ssi on 
dur i ng mar r i age,  i s pr esumed t o be i ncur r ed i n t he 
i nt er est  of  t he mar r i age or  t he f ami l y.  .  .  .   An 
obl i gat i on i ncur r ed by a spouse i n t he i nt er est  of  t he 
mar r i age or  t he f ami l y may be sat i sf i ed onl y f r om al l  
mar i t al  pr oper t y and al l  ot her  pr oper t y of  t he 
i ncur r i ng spouse.    

§ 765. 55( 1)  & ( 2) ( b) .   Thi s st at ut or y pr ovi s i on i s par t  of  
Wi sconsi n' s Mar i t al  Pr oper t y Act .   See gener al l y Pal ma Mar i a 
For t e,  Comment ,  The Wi sconsi n Mar i t al  Pr oper t y Act :  Sect i ons i n 
Need of  Ref or m,  79 Mar q.  L.  Rev.  859 ( 1996) .  
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i nf or mat i on needed t o pr oceed agai nst  t he spouse under  
Wi s.  St at .  § 803. 045 t o r each mar i t al  pr oper t y.  

I d. ,  ¶15 ( emphasi s added) .    

¶47 Yet  Cr own Cast l e ar gues Cour t yar d' s hol di ng i s br oad,  

and appl i es t o mor e t han mar i t al  pr oper t y.   I t  ar gues t hat  

Cour t yar d set s f or t h a gener al  r ul e t hat  § 816. 06 gr ant s a 

j udgment  cr edi t or  t he r i ght  t o compel  a non- j udgment  debt or  

t hi r d par t y t o t est i f y at  a suppl ement al  pr oceedi ng.   We 

di sagr ee.   Cr own Cast l e' s i nt er pr et at i on st r ai ns t he l anguage of  

Cour t yar d.   I n t hat  deci s i on,  t he cour t  of  appeal s c l ear l y  

di st i ngui shed cases t hat  i nvol ve mar i t al  pr oper t y f r om cases 

t hat  i nvol ve al l  ot her  t ypes of  pr oper t y. 26  Ther ef or e,  t he 

                                                 
26 The pl ai nt i f f - appel l ant  i n Cour t yar d di d not  even at t empt  

t o br i ef  an ar gument  t hat  § 816. 06 gr ant s a j udgment  cr edi t or  
t he r i ght  t o compel  t est i mony f r om any non- j udgment  debt or  t hi r d 
par t y at  a suppl ement al  pr oceedi ng.   Br i ef  of  Pl ai nt i f f -
Appel l ant  at  11,  Cour t yar d Condo.  Ass' n v.  Dr aper ,  2001 WI  App 
115,  244 Wi s.  2d 153,  629 N. W. 2d 38 ( No.  00- 1817) .   I nst ead,  i t  
f ocused on t he nar r ow i ssue bef or e t he cour t ,  concedi ng t hat  
Cour t yar d pr esent ed a conf l i c t  bet ween § 816. 06 and 
§ 803. 045( 3) ,  not  an oppor t uni t y t o expand t he scope of  
§ 816. 06.   See Br i ef  of  Pl ai nt i f f - Appel l ant  at  11,  Cour t yar d,  
244 Wi s.  2d 153 ( No.  00- 1817) .   

The f act  t hat  t he cour t  of  appeal s f ocused on t he i nt er pl ay 
bet ween Wi s.  St at .  § 816. 06 and § 803. 045 onl y  st r engt hens our  
hol di ng.   At  no poi nt  di d t he cour t  of  appeal s det er mi ne t hat  
§ 816. 06,  st andi ng al one,  gr ant s  a j udgment  cr edi t or  t he r i ght  
t o compel  a non- j udgment  debt or  t hi r d par t y t o t est i f y at  a 
suppl ement al  pr oceedi ng.   See gener al l y Cour t yar d,  244 
Wi s.  2d 153.  
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deci s i on appl i es onl y wher e t he j udgment  cr edi t or  seeks t o 

sat i sf y i t s j udgment  out  of  mar i t al  pr oper t y. 27 

¶48 Accor di ngl y,  we concl ude t hat  i n cor r ect l y deci di ng 

Cour t yar d,  t he cour t  of  appeal s cr eat ed a nar r ow r ul e t o 

har moni ze t wo st at ut es t hat  wer e ot her wi se i n conf l i c t ,  but  di d 

not  cr eat e a gener al  r ul e t hat  § 816. 06 gr ant s a j udgment  

cr edi t or  t he r i ght  t o compel  a non- j udgment  debt or  t hi r d par t y 

t o t est i f y at  a suppl ement al  pr oceedi ng. 28 

VI .  CONCLUSI ON 

¶49 We concl ude t hat  Wi s.  St at .  § 816. 06 does not  gr ant  a 

j udgment  cr edi t or  t he r i ght  t o compel  a non- j udgment  debt or  

t hi r d par t y t o t est i f y at  suppl ement al  pr oceedi ngs.   We base our  

concl usi on on t he l anguage of  t he st at ut e,  on i t s cont ext  and 

st at ut or y hi st or y,  and on our  pr i or  hol di ngs.   Because Cr own 

                                                 
27 Cour t yar d,  244 Wi s.  2d 153,  ¶18 ( " Har moni zi ng t he 

st at ut es i nvol ved t o per mi t  t he suppl ement ar y exami nat i on of  t he 
j udgment  debt or ' s spouse gi ves f ul l  f or ce and ef f ect  t o t he 
t enor  of  t he st at ut es al l owi ng t he j udgment  cr edi t or  t o r each 
mar i t al  pr oper t y. " )  ( emphasi s added)  

28 We emphasi ze t hat  our  hol di ng does not  l eave a j udgment  
cr edi t or  wi t hout  r emedy agai nst  a non- j udgment  debt or  t hi r d 
par t y who may be conceal i ng t he pr oper t y of  a j udgment  debt or .   
A r ecei ver  coul d be appoi nt ed under  Wi s.  St at .  § 816. 04,  see 
gener al l y Mann v.  Bankr upt cy Est at e of  Badger  Li nes,  I nc. ,  224 
Wi s.  2d 646,  590 N. W. 2d 270 ( 1999) ,  and t he r ecei ver  coul d 
pr oceed agai nst  a non- j udgment  debt or  t hi r d par t y i n possessi on 
of  t he j udgment  debt or ' s pr oper t y.   Wi s.  St at .  § 816. 08.   The 
r ecei ver  coul d al so pr oceed under  Wi s.  St at .  ch.  242 t o undo a 
f r audul ent  t r ansf er  by t he j udgment  debt or .   See § 242. 07.   
Al t er nat i vel y or  addi t i onal l y,  t he j udgment  cr edi t or  coul d 
commence a gar ni shment  act i on agai nst  t he non- j udgment  debt or  
t hi r d par t y under  § 812. 01( 1) ,  or  pr oceed under  § 128. 08 
( di scussi ng t he appoi nt ment  of  a r ecei ver ) .  
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Cast l e had no r i ght ,  under  § 816. 06,  t o compel  Or i on Logi st i cs 

t o t est i f y at  a suppl ement al  pr oceedi ng,  we r ever se t he cour t  of  

appeal s deci s i on and r emand t he cause t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs.  

By the Court.—The deci s i on by t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶50 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  The 

maj or i t y opi ni on i s an ant i - cr edi t or  opi ni on t hat  emascul at es 

Chapt er  816 of  t he st at ut es.   I t  empower s debt or s t o hi de t hei r  

asset s f r om cr edi t or s who have pr ocur ed val i d,  enf or ceabl e 

j udgment s.   I t  wi l l  hi nder  t he abi l i t y  of  al l  j udgment  cr edi t or s 

( i ndi v i dual s and cor por at i ons al i ke)  t o r ecover  payment  f r om al l  

j udgment  debt or s ( i ndi v i dual s and cor por at i ons al i ke) .    

¶51 The cour t  of  appeal s,  i n cont r ast  t o t he maj or i t y 

opi ni on,  got  i t  r i ght :   Ci r cui t  cour t s and cour t  commi ssi oner s 

have aut hor i t y under  Wi s.  St at .  §§ 816. 03 and 816. 06 t o r equi r e 

a t hi r d par t y t o submi t  t o a suppl ement al  exami nat i on so t hat  a 

j udgment  cr edi t or  can di scover  asset s of  a debt or .  

¶52 The t ext  of  Wi s.  St at .  § 816. 06,  t he pur pose of  

suppl ement al  pr oceedi ngs,  and t he st at ut or y hi st or y of  § 816. 06 

l ead t o t he concl usi on t hat  t he st at ut es per mi t  t he compel l ed 

exami nat i on of  t hi r d par t i es who have i nf or mat i on about  t he 

j udgment  debt or ' s pr oper t y.      

¶53 Text .  Wi sconsi n St at .  § 816. 03( 1)  pr ovi des t hat  

c i r cui t  cour t s and cour t  commi ssi oner s have t he aut hor i t y under  

cer t ai n c i r cumst ances t o or der  a j udgment  debt or  t o appear  and 

answer  concer ni ng t he j udgment  debt or ' s pr oper t y. 1  Sect i on 

816. 06 f ur t her  st at es t hat  " [ a] t  t he hear i ng upon such or der  or  

war r ant  such j udgment  debt or  may be exami ned on oat h and 

                                                 
1 Wi s.  St at .  § 816. 03( 1) ( a)  ( " When an execut i on agai nst  

pr oper t y has .  .  .  been r et ur ned unsat i sf i ed .  .  .  t he cour t  
.  .  .  shal l ,  upon mot i on of  t he j udgment  cr edi t or ,  or der  such 
j udgment  debt or ,  whet her  an i ndi v i dual ,  f i r m,  cor por at i on or  
ot her  associ at i on,  t o appear  bef or e t he cour t  or  j udge and 
answer  concer ni ng t he j udgment  debt or ' s pr oper t y .  .  .  . " ) .  
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t est i mony on t he par t  of  ei t her  par t y may be of f er ed. "  ( emphasi s 

added) .  

¶54 The cour t  of  appeal s has decl ar ed t hat  " t he l ast  

phr ase of  Wi s.  St at .  § 816. 06,  ' t est i mony on t he par t  of  ei t her  

par t y may be of f er ed, '  cr eat es an ambi gui t y. " 2      

¶55 Emphasi z i ng t he wor d " may, "  t he maj or i t y appear s t o 

concl ude t hat  t he phr ase " t est i mony on t he par t  of  ei t her  par t y 

may be of f er ed"  al l ows ei t her  par t y t o pr esent  t est i mony t hr ough 

wi t nesses,  but  onl y i f  t he wi t ness vol unt ar i l y  agr ees t o 

t est i f y.   Maj or i t y op. ,  ¶26.   Thus,  t he maj or i t y acknowl edges 

t hat  Wi s.  St at .  § 816. 06 al l ows t hi r d par t i es t o t est i f y at  

suppl ement al  pr oceedi ngs,  but  concl udes t hat  t he par t i es,  t he 

c i r cui t  cour t  j udge,  and t he cour t  commi ssi oner  have no 

aut hor i t y t o compel  t hi r d- par t y t est i mony.    

¶56 The maj or i t y pur por t s t o conduct  a " pl ai n meani ng 

anal ysi s, "  ¶18,  but  t hen si mpl y asser t s t hat  i t s  concl usi on i s 

" c l ear . "   Maj or i t y op. ,  ¶19.   I nsi st i ng t hat  t he hol di ng i s 

dr i ven by t he st at ut e' s " pl ai n"  l anguage and meani ng and 

i nsi st i ng t hat  t he answer  i s c l ear  does not  make t he l anguage or  

meani ng of  t he st at ut e any mor e pl ai n or  t he maj or i t y opi ni on 

any mor e per suasi ve.   The st at ut e' s l anguage and meani ng wer e 

not  so c l ear  t o t he cour t  of  appeal s i n Cour t yar d Condomi ni um 

Ass' n,  I nc.  v.  Dr aper ,  2001 WI  App 115,  ¶9,  244 Wi s.  2d 153,  629 

N. W. 2d 38, 3 or  t o t he aut hor  of  t he suppl ement al  pr oceedi ngs 

                                                 
2 Cour t yar d Condo.  Ass' n,  I nc.  v.  Dr aper ,  2001 WI  App 115,  

¶9,  244 Wi s.  2d 153,  629 N. W. 2d 38.  

3 See ¶54,  supr a.  
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chapt er  of  t he Wi sconsi n Pr act i ce Ser i es. 4  The cour t  of  appeal s 

and t he exper i enced comment at or  bot h concl uded t hat  Wi s.  St at .  

§ 816. 06 was ambi guous and i nt er pr et ed t he pr ovi s i on t o al l ow 

wi t nesses t o be compel l ed.    

¶57 The wor d " may"  i n t he phr ase " t est i mony on t he par t  of  

ei t her  par t y may be of f er ed"  has not hi ng t o do wi t h whet her  

wi t nesses may be compel l ed t o t est i f y.   The wor d " may"  means 

t hat  a par t y may cal l  wi t nesses,  but  i s not  r equi r ed t o do so.   

I t  i s  not  mandat or y f or  par t i es t o cal l  wi t nesses t o of f er  

t est i mony;  hence,  t he l egi s l at ur e pr ovi ded t hat  t est i mony " may"  

be of f er ed. 5  The maj or i t y ' s r el i ance on t he wor d " may"  i n Wi s.  

St at .  § 816. 06 i s mi spl aced.  

¶58 I  woul d hol d t hat  t he phr ase " t est i mony on t he par t  of  

ei t her  par t y may be of f er ed"  al l ows ei t her  par t y t o cal l  t hi r d 

par t i es t o t est i f y.   The subpoena st at ut es appl i cabl e t o speci al  

pr oceedi ngs appl y t o chapt er  816 and al l ow t he ci r cui t  cour t  

j udge or  cour t  commi ssi oner  t o compel  wi t nesses t o appear .   

¶59 Pur pose.   Al t hough t he maj or i t y cor r ect l y acknowl edges 

t hat  a st at ut e' s pur pose shoul d gui de t hi s cour t ' s  " pl ai n 

meani ng"  i nt er pr et at i on,  maj or i t y op. ,  ¶14,  t he maj or i t y 

opi ni on' s i nt er pr et at i on i s at  odds wi t h t he st at ut e' s pur pose.  

                                                 
4 See ¶77,  i nf r a.  

5 Cf .  Her i t age Far ms,  I nc.  v.  Mar kel  I ns.  Co. ,  2012 WI  26,  
¶37,  ___ Wi s.  2d ___,  ___ N. W. 2d ___ ( r ecogni z i ng t hat  t he wor d 
" may"  i n Wi s.  St at .  § 26. 21( 1)  al l ows,  but  does not  r equi r e,  
pr oper t y owner s whose pr oper t y  i s damaged by f or est  f i r es t o 
br i ng a c i v i l  act i on t o r ecover  doubl e damages) .   
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¶60 The pur pose of  chapt er  816 of  t he Wi sconsi n St at ut es 

i s t o hel p j udgment  cr edi t or s when t hei r  j udgment s go 

unsat i sf i ed.   I t  pr ovi des " a post - j udgment  di scover y pr ocedur e 

used wher e t he j udgment  cr edi t or  i s  uncer t ai n of  t he nat ur e,  

l ocat i on,  ext ent ,  and amount  of  t he debt or ' s pr oper t y.  .  .  .   I n 

most  i nst ances wi t hout  t he i nf or mat i on obt ai ned at  a 

suppl ement al  exami nat i on,  i t  i s  ver y di f f i cul t  t o di scover  t he 

debt or ' s non- exempt  pr oper t y. " 6   

¶61 I nt er pr et i ng Wi s.  St at .  § 816. 06 t o compel  t hi r d 

par t i es t o submi t  t o exami nat i on f ur t her s t he pur pose of  

suppl ement al  pr oceedi ngs,  whi l e t he maj or i t y ' s i nt er pr et at i on 

under mi nes i t .  

                                                 
6 See Rober t  A.  Pasch,  Wi sconsi n Col l ect i on Law § 16: 1 ( 2d 

ed.  2006) .    

Long ago,  t hi s cour t  expl ai ned t hat  suppl ement al  
pr oceedi ngs exi st  because " [ u] nl ess a compr ehensi ve and 
sear chi ng exami nat i on be al l owed,  an ar t f ul  debt or  mi ght  def eat  
t he di scover y sought . "   Hei l br onner  v.  Levy,  64 Wi s.  636,  637,  
26 N. W.  113 ( 1885) .  

See al so Ecl i pse Mf g.  Co.  v.  U. S.  Compl i ance Co. ,  886 
N. E. 2d 349,  355 ( I l l .  App.  2007)  ( " [ The suppl ement ar y pr oceedi ng 
st at ut e]  pr ovi des a mechani sm by whi ch a j udgment  cr edi t or  may 
i ni t i at e suppl ement ar y pr oceedi ngs,  agai nst  a j udgment  debt or  or  
a t hi r d par t y ,  t o di scover  t he asset s of  a j udgment  
debt or  .  .  .  .  [ The st at ut e]  i s  t o be l i ber al l y 
const r ued .  .  .  . " ) .   

See al so 30 Am.  Jur .  2d Execut i ons § 557 ( " [ Suppl ement al  
pr oceedi ngs]  addr ess t he ci r cumst ance wher e vi t al  i nf or mat i on 
r egar di ng asset s whi ch ought  t o be subj ect ed t o t he l i en or  
di schar ge of  a j udgment  i s i n t he hands of  t hi r d per sons,  and 
pr ovi de met hods by whi ch a j udgment  cr edi t or  may di scover  asset s 
bel ongi ng t o t he j udgment  debt or  i n t he possessi on of  t hose 
t hi r d par t i es .  .  .  . " ) .  
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¶62 The maj or i t y al l ows j udgment  cr edi t or s t o cal l  

wi t nesses who wi l l  vol unt ar i l y  t est i f y but  not  wi t nesses who 

must  be compel l ed t o pr ovi de r el evant  i nf or mat i on.   Li mi t i ng t he 

st at ut e i n t hi s  way r obs suppl ement al  pr oceedi ngs of  t hei r  

ef f ect i veness as a di scover y devi ce f or  j udgment  cr edi t or s wi t h 

unsat i sf i ed j udgment s.    

¶63 Judgment  cr edi t or s have no need t o compel  wi t nesses 

who wi l l  vol unt ar i l y  pr ovi de i nf or mat i on.   They can obt ai n t hi s 

i nf or mat i on out si de of  t he cour t r oom.   Suppl ement al  pr oceedi ngs 

ar e i nt ended t o al l ow j udgment  cr edi t or s t he oppor t uni t y t o 

gat her  i nf or mat i on t hat  woul d not  be made avai l abl e t o t hem 

vol unt ar i l y .   I t  seems t hat  many of  t he wi t nesses most  l i kel y t o 

have r el evant  i nf or mat i on about  t he l ocat i on of  asset s ar e t hose 

who woul d be most  l i kel y t o pr ef er  t hat  t he i nf or mat i on r emai n 

unknown——i . e. ,  t hose whose t est i mony woul d need t o be compel l ed.    

¶64 The cour t  of  appeal s i n t he pr esent  case,  as i n 

Cour t yar d,  endeavor ed t o squar e t he t ext  of  t he st at ut e wi t h i t s 

pur pose.   

¶65 Cour t yar d asked whet her  t he spouse of  a j udgment  

debt or  coul d be r equi r ed t o t est i f y i n a suppl ement al  pr oceedi ng 

r egar di ng t he f at e of  mar i t al  pr oper t y. 7  A st at ut e al l owed t he 

cr edi t or  t o pr oceed agai nst  mar i t al  pr oper t y,  even i f  i t  was 

hel d by a spouse who was not  a j udgment  debt or ,  and t he cour t  of  

appeal s r easoned t hat  " t he r i ght  of  t he j udgment  cr edi t or  t o 

sat i sf y a j udgment  f r om mar i t al  pr oper t y woul d be f r ust r at ed i f  

                                                 
7 Cour t yar d,  244 Wi s.  2d 153,  ¶¶1- 4.  
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t he cr edi t or  coul d not  exami ne t he spouse. " 8  The cour t  of  

appeal s concl uded t hat  unl ess t he j udgment  debt or ' s spouse 

t est i f i ed,  " t he j udgment  cr edi t or  woul d l ack t he i nf or mat i on 

needed t o pr oceed agai nst  t he spouse .  .  .  . " 9  Speci f i cal l y,  t he 

cour t  of  appeal s st at ed t hat :   

I t  woul d be an unr easonabl e and absur d r esul t  t o 
concl ude t hat  al t hough a j udgment  cr edi t or  may r each 
al l  mar i t al  pr oper t y t o sat i sf y  a j udgment ,  t he spouse 
of  t he j udgment  debt or  does not  have t o submi t  t o a 
suppl ement ar y exami nat i on i n whi ch t he amount  and 
l ocat i on of  mar i t al  pr oper t y coul d be det er mi ned.   
Har moni zi ng t he st at ut es i nvol ved t o per mi t  t he 
suppl ement ar y exami nat i on of  t he j udgment  debt or ' s 
spouse gi ves f ul l  f or ce and [ e] f f ect  t o t he t enor  of  
t he st at ut es al l owi ng t he j udgment  cr edi t or  t o r each 
mar i t al  pr oper t y. 10  

¶66 I n t he pr esent  case,  t he consi der at i ons ar e s i mi l ar .  

Chapt er  242 of  t he Wi sconsi n St at ut es,  t he Uni f or m Fr audul ent  

Tr ansf er  Act ,  pr ovi des a r emedy f or  j udgment  cr edi t or s when 

t hei r  j udgment  debt or s seek t o f r audul ent l y pr ot ect  t hei r  asset s  

by t r ansf er r i ng t hem t o ot her  ent i t i es. 11  Pr i or  t o br i ngi ng sui t  

under  chapt er  242,  a j udgment  cr edi t or  needs evi dent i ar y suppor t  

f or  hi s or  her  al l egat i ons and f act ual  cont ent i ons. 12  Thus,  i f  a 

j udgment  debt or  pl eads i gnor ance and t he j udgment  cr edi t or  i s  

not  abl e t o di scover  i nf or mat i on f r om ot her  sour ces,  t he 

                                                 
8 I d. ,  ¶15.  

9 I d.  

10 I d. ,  ¶18 ( c i t at i on omi t t ed) .  

11 See,  e. g. ,  Wi s.  St at .  § 242. 04( 1) ( a) .   

12 Wi s.  St at .  § 802. 05( 2) ( c) .  
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j udgment  cr edi t or  may not  be abl e t o est abl i sh t he f act ual  basi s 

necessar y t o pr oceed agai nst  t he t hi r d par t y.    

¶67 Just  as i n Cour t yar d,  t he suppl ement al  pr oceedi ngs i n 

t he pr esent  case coul d have been used t o pr ot ect  t he j udgment  

cr edi t or  and counsel  f r om havi ng t o r i sk sanct i on under  

§ 802. 05( 3)  f or  f i l i ng a f act ual l y unsuppor t ed compl ai nt  or  t o 

f or go col l ect i on of  a val i d j udgment . 13  The maj or i t y has 

f r ust r at ed t he pur pose of  t he st at ut e by cut t i ng of f  an 

i mpor t ant  avenue of  di scover y t hat  ai ds i n t he col l ect i on of  

j udgment s.   

¶68 We need not  f ear  an unr easonabl e,  f ar - f l ung f i shi ng 

expedi t i on by t he j udgment  cr edi t or .   The j udge or  cour t  

commi ssi oner  has di scr et i on as t o t he scope of  t he exami nat i on. 14  
                                                 

13 The maj or i t y asser t s t hat  t he cour t  of  appeal s 
di sr egar ded t he cor por at e f or m by compel l i ng Lar son t o t est i f y  
r egar di ng hi s t wo ent i r el y separ at e cor por at i ons.   Maj or i t y op. ,  
¶20.   Thi s mi sconst r ues t he cour t  of  appeal s '  opi ni on.   I t  was 
t he l i kel i hood of  r el evant  evi dence bei ng di scover ed f r om Or i on 
Logi st i cs t hat  j ust i f i ed t he compel l ed t est i mony.  

As an asi de,  al t hough t he maj or i t y opi ni on and I  r ef er  t o 
Lar son' s busi nesses as " cor por at i ons, "  t hey ar e l i mi t ed 
l i abi l i t y  compani es,  uni que cor por at e st r uct ur es gover ned by 
Wi s.  St at .  ch.  183.   

The maj or i t y ' s pr eoccupat i on wi t h " t he cor por at e f or m"  
suggest s t hat  i t  f ear s af f i r mi ng t he cour t  of  appeal s woul d be 
damagi ng t o busi nesses.   Yet  t he maj or i t y ' s hol di ng under mi nes 
t he abi l i t y  of  al l  j udgment  cr edi t or s ( i ncl udi ng busi nesses)  t o 
sat i sf y j udgment s agai nst  el usi ve j udgment  debt or s.  

14 Hei l br onner  v.  Levy,  64 Wi s.  636,  637,  26 N. W.  113 
( 1885) .   See al so Rober t  A.  Pasch,  Wi sconsi n Col l ect i on Law 
§ 16: 4 ( 2d ed.  2006)  ( " A l ogi cal  concl usi on t o be dr awn f r om 
[ Hei l br onner ]  i s  t hat  t he j udge or  cour t  commi ssi oner  has 
di scr et i onar y power  as t o who,  i n addi t i on t o t he j udgment  
debt or ,  may pr ovi de t est i mony and i nf or mat i on at  a suppl ement al  
exami nat i on. " ) .  
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Thus,  i t  woul d be l ef t  t o t he j udge' s or  commi ssi oner ' s 

di scr et i on t o det er mi ne when a t hi r d par t y ' s t est i mony j ust i f i es  

t he bur den t hat  bei ng compel l ed t o t est i f y mi ght  pl ace on t hat  

t hi r d par t y.  

¶69 St at ut or y Hi st or y.   Al t hough t he maj or i t y opi ni on 

r el i es heavi l y on t he hi st or y of  ch.  816,  exami ni ng t he 

evol ut i on of  Wi s.  St at .  § 816. 06 f r om t he 1856 ver si on t o i t s 

pr esent  f or m act ual l y r eveal s t hat  t he l egi s l at ur e never  

i nt ended t he r esul t  r eached by t he maj or i t y t oday.  

¶70 As t he maj or i t y not es,  Wi s.  St at .  ch.  120,  §§ 202 and 

206 ( 1856)  expl i c i t l y  al l owed j udgment  cr edi t or s  t o compel  t he 

t est i mony of  t hi r d par t i es.   Maj or i t y op. ,  ¶33.   Sect i on 202 

pr ovi ded t hat  " ei t her  par t y may exami ne wi t nesses on hi s behal f "  

and sect i on 206 pr ovi ded t hat  " [ w] i t nesses may be r equi r ed t o 

appear  and t est i f y on any pr oceedi ngs under  t hi s chapt er ,  i n t he 

same manner  as upon t he t r i al  of  an i ssue. "  

¶71 I n 1878,  af t er  a r enumber i ng,  Wi s.  St at .  ch.  131,  

§ 3033 pr ovi ded t hat  " such j udgment  debt or  may be exami ned on 

oat h,  and wi t nesses may be r equi r ed t o appear  and t est i f y on t he 

par t  of  ei t her  par t y,  i n t he same manner  as upon t he t r i al  of  an 

i ssue. "   The st at ut e r emai ned subst ant i al l y  i n t hat  f or m save 

some r enumber i ng unt i l  1935.  

¶72 The maj or i t y f ocuses i nt ent l y on t he 1935 r ev i s i ons 

appear i ng i n chapt er  541 of  t he Laws of  Wi sconsi n.   I n t hat  

r evi s i on,  t he l anguage of  § 273. 06 ( now § 816. 06)  was shor t ened 

t o i t s cur r ent  f or m:  " At  t he hear i ng upon such or der  or  war r ant  

such j udgment  debt or  may be exami ned on oat h and t est i mony on 
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t he par t  of  ei t her  par t y may be of f er ed. "   The capt i on and t ext  

t hat  emer ged f r om t he 1935 r evi s i ons ar e i dent i cal  t o t he 

cur r ent  capt i on and t ext  of  Wi s.  St at .  § 816. 06.    

¶73 Al t hough t he r ef er ence t o wi t nesses bei ng " r equi r ed"  

t o appear  and t est i f y was r emoved i n 1935,  a hol i st i c l ook at  

t he 1935 r evi s i ons r eveal s t hat  t he l egi s l at ur e' s i nt ent  was not  

necessar i l y  t o change t he scope of  suppl ement al  pr oceedi ngs.   

The t i t l e of  t he sessi on l aw i s " An Act  t o r evi se por t i ons of  

Ti t l e XXV pr oceedi ngs i n c i v i l  act i ons i n cour t s of  r ecor d and 

Ti t l e XXVI  act i ons r el at i ng t o r eal  est at e f or  c l ar i t y and 

conci seness of  l anguage and si mpl i f y i ng and i mpr ovi ng sai d 

pr oceedi ngs and f or  har moni zi ng t he subst ant i ve pr ovi s i ons wi t h 

t he pr ocedur al  r ul es whi ch ar e bei ng r evi sed by t he Supr eme 

Cour t . " 15 

¶74 I n t hi s i nst ance,  t he st at ut or y change f r om ( 1)  

" wi t nesses may be r equi r ed t o appear  and t est i f y on t he par t  of  

ei t her  par t y"  t o ( 2)  " t est i mony on t he par t  of  ei t her  par t y may 

be of f er ed"  seems mor e l i kel y t o have been mot i vat ed by a desi r e 

f or  conci seness or  accur acy t han a desi r e t o make a dr amat i c 

subst ant i ve change.    

¶75 The 1935 l egi s l at ur e may have r emoved t he l anguage 

expl i c i t l y  st at i ng t hat  " wi t nesses may be r equi r ed t o appear  and 

t est i f y"  because t he l anguage i s unnecessar y i n l i ght  of  a 

r el at ed pr ovi s i on,  whi ch t he maj or i t y i gnor es.   Wi sconsi n St at .  

§ 885. 01 pr ovi des a br oad gr ant  of  subpoena power .   

Speci f i cal l y,  i t  al l ows " any j udge or  c l er k of  a cour t  or  cour t  

                                                 
15 Ti t l e,  ch.  541,  Laws of  1935.    
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commi ssi oner  .  .  .  t o r equi r e t he at t endance of  wi t nesses and 

t hei r  pr oduct i on of  l awf ul  i nst r ument s of  evi dence i n any 

act i on,  mat t er ,  or  pr oceedi ng .  .  .  . "   Wi s.  St at .  § 885. 01( 1)  

( emphasi s added) .    

¶76 Suppl ement al  pr oceedi ngs cer t ai nl y qual i f y as 

" pr oceedi ngs"  under  Wi s.  St at .  § 885. 0116 and ei t her  a j udge or  

cour t  commi ssi oner  pr esi des over  t hem.   Not hi ng i n chapt er  816 

cl ear l y st at es t hat  t he l egi s l at ur e has pr ohi bi t ed compel l i ng 

t est i mony of  t hi r d par t i es at  suppl ement al  pr oceedi ngs.   Ther e 

i s no conf l i c t  bet ween t he phr ase " such j udgment  debt or  may be 

exami ned on oat h and t est i mony on t he par t  of  ei t her  par t y may 

be of f er ed, "  Wi s.  St at .  § 816. 06,  and t he gener al  subpoena power  

of  Wi s.  St at .  § 885. 01.   The ci r cui t  j udge or  cour t  commi ssi oner  

can r el y on t he pr ovi s i ons of  § 885. 01 t o compel  t est i mony t hat  

ei t her  par t y want s t o of f er  i n suppl ement al  pr oceedi ngs.   

¶77 As t he aut hor  of  a chapt er  on suppl ement al  pr oceedi ngs 

i n t he Wi sconsi n Pr act i ce Ser i es concl uded,  " [ w] hi l e t he cur r ent  

st at ut e i s per haps mor e ambi guous t han i t s pr edecessor ,  t her e 

appear s t o be no r eason f or  excl udi ng t he abi l i t y  of  a j udgment  

cr edi t or  t o cal l  and exami ne t hi r d par t i es who may have 

i nf or mat i on about  t he j udgment  debt or ' s pr oper t y. " 17  

                                                 
16 See Wi s.  St at .  § 816. 03( 2)  ( " The f act  t hat  gar ni shee 

pr oceedi ngs have been commenced i n ai d of  or  t hat  pr oper t y has 
been l evi ed on under  a second execut i on shal l  not  bar  
pr oceedi ngs under  t hi s sect i on .  .  .  . " )  ( Emphasi s added. )    

17 Rober t  A.  Pasch,  Wi sconsi n Col l ect i on Law § 16: 4 ( 2d ed.  
2006) .  
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¶78 The maj or i t y di sr egar ds t he r easonabl e v i ew of  an 

exper i enced Wi sconsi n comment at or ,  di sr egar ds t he pur pose of  

suppl ement al  pr oceedi ngs,  and di sr egar ds t he i nt er act i on bet ween 

gener al  subpoena power s and t he suppl ement al  pr oceedi ngs 

st at ut es.   I t  makes t oo much of  a st at ut or y r evi s i on t hat  may 

wel l  have been i nt ended t o be pur el y non- subst ant i ve.  

¶79 I n sum,  t he maj or i t y ' s i nt er pr et at i on of  Wi s.  St at .  

§ 816. 06 under mi nes t he pur pose of  suppl ement al  pr oceedi ngs.   I t  

wi l l  hi nder  t he abi l i t y  of  al l  j udgment  cr edi t or s ( i ndi v i dual s  

and cor por at i ons al i ke)  t o sat i s f y out st andi ng j udgment s agai nst  

al l  j udgment  debt or s ( i ndi v i dual s and cor por at i ons al i ke) .   

¶80 I  agr ee wi t h t he cour t  of  appeal s t hat  t he c i r cui t  

cour t  pr oper l y exer ci sed i t s di scr et i on when i t  or der ed Or i on 

Logi st i cs t o submi t  t o a suppl ement al  exami nat i on.   

¶81 For  t he r easons st at ed above,  I  di ssent .  

¶82 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and N.  PATRI CK CROOKS j oi n t hi s opi ni on.  
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