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REVI EW of a decision of the Court of Appeals. Reversed and

Remanded.

M1 M CHAEL J. GABLEMAN, J. W review a published
decision of the court of appeals® affirming an order of the
Qutagam e County GCrcuit Court, Dee R Dyer, Judge. On the

motion of Crown Castle USA, Inc., Crown Castle Atlantic, LLC,

! Orown Castle USA, Inc. v. Oion Constr. Gp., LLC 2011 W
App 9, 331 Ws. 2d 74, 794 N.W2d 272.
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and Crown Castle GI' Conpany, LLC, (coll ectively, " Crown
Castle"), the circuit court ordered Orion Logistics, LLC ("Orion
Logi stics"), a non-judgment debtor third party,? to testify at a
suppl enment al proceedi ng.

12 The question before us is whether Orion Logistics may
be conpelled to testify at a supplenental proceeding under
Wsconsin Statutes section 816.06 (2007-08)% when it is not a
j udgnent debt or.

13 We conclude that Ws. Stat. 8§ 816.06 does not grant a
judgment creditor the right to conpel a non-judgnent debtor
third party to testify at supplenental proceedings. W base our
conclusion on the language of the statute, on its context and
statutory history, and on our prior holdings. Because Crown
Castle had no right, under 8§ 816.06, to conpel Oion Logistics
to testify at a supplenental proceeding, we reverse the court of
appeal s decision and remand the cause to the circuit court for
further proceedi ngs.

| . BACKGROUND
14 Orion Construction Goup, LLC was a Wsconsin limted

l[iability corporation that ceased operations in 2006. Its

2 W use the phrase "non-judgnent debtor third party"
t hroughout to refer to an individual or entity that is not a
party to the underlying action that produced the judgnent, is
not the judgnent debtor or an individual who nmay be conpelled to
testify on behalf of a judgnent debtor corporation, and has no
corporate affiliation with the judgnent debtor.

3 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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princi pal business was the construction of cellular telephone

towers, and its sole nenmber* was Douglas Larson ("Larson").

Oion Logistics, LLC is a Wsconsin I|imted liability
cor porati on. Its principal business is the construction of w nd
t ur bi nes, and its sole nenber is also Larson. Oion

Construction and Oion Logi stics are entirely separate
cor por ati ons. The record reflects only one commonality between
Orion Construction and Orion Logistics: a commopn owner, Larson
In the course of its business operations, Oion Construction
incurred a $480,231.50 liability, payable to Crown Castle.?®
1. PROCEDURAL HI STORY
A. THE PENNSYLVAN A JUDGVENT

15 Crown Castle commenced an action against Oion
Construction in the Court of Common Pleas of Allegheny County,
Pennsyl vani a, seeking nonetary damages to satisfy an account

recei vabl e® of $480,231.50. That court entered default judgnent

4 "Member" is defined by Ws. Stat. § 183.0102(15) as "a
person who has been admtted to nmenbership in a limted
l[itability company . . . ." A person is "admtted to nenbership
in a limted liability conpany” when he or she "acquir[es] a
l[imted liability conpany interest . . . ." 8§ 183.0801(2).

® Orion Construction incurred this $480,231.50 liability,
payable to Crown Castle, in the course of its business
oper ati ons. Orion Construction states in its briefs that it
contests the validity of this debt, but the validity of the debt
is not properly before the court. Therefore, we assune the debt
to be valid in the absence of facts in the record to the
contrary.

® An "account receivable" is "[a]n account reflecting a
bal ance owed by a debtor; a debt owed by a custonmer to an
enterprise for goods or services." Black's Law Dictionary 19

(9th ed. 2009).
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against Oion Construction and in favor of Crown Castle for
$496, 239.17. Oion Construction did not contest the default
judgment because it was w nding up® its business operations.
B. THE W SCONSI N PROCEEDI NGS

16 Crown Castle filed its foreign judgnent in the office
of the Clerk of Court for Qutagam e County pursuant to Ws.
Stat. § 806.24.° Notice of the entry of the judgnent was
provided to Oion Construction. Qutagam e County Court
Comm ssioner Mary F. Coughlin ("Conm ssioner”) ordered Oion
Construction to appear for a supplenental proceedi ng pursuant to

§ 816.03(1)(b). 1 The Commissioner's order required Orion

" The judgment was conprised of $480,231.50 in damages and
$16,007.67 in statutory interest, totaling $496, 239. 17.

8 Black's defines "winding up" as "[t]he process of settling

accounts and liquidating assets in anticipation of . . . a
corporation's dissolution.™ Black's Law Dictionary 1738 (9th
ed. 2009).

® Ws. Stat. § 806.24(2) states, in relevant part: "A copy
of any foreign judgnent authenticated in accordance with the act
of congress or the statutes of this state may be filed in the
office of the clerk of <circuit court of any county of this
state."”

10 Ws. Stat. § 816.03(1)(b) states: "A supplenental court
conmmi ssi oner upon application of a judgnent creditor shall order
any judgnent debtor to appear before the supplenental court
comm ssioner and answer concerning the judgnent debtor's
property at a tine and place specified in the order "

Bl ack's defi nes "suppl enent ary pr oceedi ng" as "[ a]
proceeding held in connection wth the enforcement of a
judgment, for the purpose of identifying and Ilocating the
debtor's assets available to satisfy the judgnment." Black's Law
Dictionary 1324 (9th ed. 2009); see 6 Jay E. Genig, Wsconsin
Pl eadi ng and Practice 8 44:83 (5th ed. 2010).

4
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Construction to supply Crowmn Castle wth Oion Construction's
"tax records for the years 2005, 2006, and 2007, and copies of
all books, records[,] and docunents pertaining to the conpany's
assets, financial affairs[,] and transactions .

17 Orion Construction responded to the Conm ssioner's
order by providing Larson's personal tax returns from 2005,
2006, and 2007, and an accounting spreadsheet show ng an account
receivable from CGown Castle in the amount of $210, 831. Oion
Construction also provided records indicating that it had no
assets (other than the $210,831 account receivable and | ess than
$500 dollars in a business banking account), and no outstandi ng
lTabilities.

18 Crown Castle, dissatisfied wth the information Oion
Construction provided, noved the circuit court to expand the
scope of supplenental examnation to "copies of all books,
records, and docunents that pertain to the assets, financial
affairs, and transactions for each and every business entity in
which [Larson] has any interest."” The requested order was
i ssued and subjected Orion Logistics to supplenental exam nation
by the Comm ssioner pursuant to Ws. Stat. 88 816.03 and
816. 06. **

C. THE COURT OF APPEALS DECI SI ON
19 Orion Logistics appealed the circuit court's order

subjecting it to supplenental exam nation. In a published

1 Ws. Stat. § 816.06 states: "At the hearing upon such
order or warrant such judgnent debtor may be exam ned on oath
and testinmony on the part of either party may be offered.”
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decision, the court of appeals affirmed the circuit court.

Crown Castle USA, Inc. v. Oion Constr. Gp., LLC 2011 W App

9, 331 Ws. 2d 74, 794 N W2d 272. The court of appeals
considered a single issue: whether Ws. Stat. 8 816.06 grants a
judgnment creditor the right to conpel a non-judgnent debtor
third party to testify at a suppl enental proceeding.

10 The court of appeals determ ned, based on its prior

holding in Courtyard Condo. Ass'n v. Draper, 2001 W App 115

244 Ws. 2d 153, 629 N.W2d 38, that Ws. Stat. § 816.03 and
§ 816.06 are ambiguous. Crown Castle, 331 Ws. 2d 74, 910.%'? 1In

resolving this perceived anbiguity, it concluded that § 816.06
grants a judgnent creditor the right to conpel a non-judgnment
debtor third party to testify at a supplenental proceeding.
1d., T12.

11 The court of appeals supported its conclusion with the
proposition that "[p]roperty transfers between a judgnent debtor
and related business entities present the . . . risk of
fraud . . . ." Id., 9T12. Therefore, the court of appeals
ultimately concluded that court-ordered exam nation of non-
judgnent debtor third parties provides the only avenue for the
judgnent creditor to protect itself against fraud. Id., f12.

Orion Logistics then sought review before this court.

I11. STANDARD COF REVI EW

12 The court of appeals wote that "§ 816.03 and § 816. 16
remai n anbi guous. " Gven the fact that "§ 816.16" 1is not
contained in Ws. Stat. ch. 816, we understand the court of
appeals to have determined that 8 816.03 and § 816.06 are
anbi guous.
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12 This case requires us to construe the supplenentary
proceeding statutes f ound in Ws. Stat. ch. 816. The
interpretation of a statute is a question of law that we review

de novo. Hocking v. City of Dodgeville, 2010 W 59, 917, 326

Ws. 2d 155, 785 N. W 2d 398. W i nterpret statutes
i ndependently, but benefit from both our prior analyses and that

of the |ower courts. State v. Henley, 2010 W 97, 129, 328

Ws. 2d 544, 787 N W2d 350, cert. denied,  US _, 132

S. Ct. 784 (2011).
| V. STATUTCRY | NTERPRETATI ON
13 When interpreting a statute, "we begin wth the
| anguage of the statute, because it 1is the |anguage that
expresses the legislature's intent." Hocking, 326 Ws. 2d 155,
118 (citing State ex rel. Kalal v. Crcuit Court for Dane Cnty.,

2004 W 58, 1144- 45, 271 Ws. 2d 633, 681 N.wW2d 110).
"Statutory language is given its common, ordinary, and accepted
meani ng, except that technical or specially-defined words or
phrases are given their technical or special definitional
meaning." Kalal, 271 Ws. 2d 633, 945. W attenpt to give
reasonable effect to every word, avoiding both surplusage and

absurd or unreasonable results. 1d., 946; see al so Hocking, 326

Ws. 2d 155, f18.

14 In addition to the |anguage of the statute, "scope,
context, and purpose are perfectly relevant to a plain-neaning
interpretation of an unanbiguous statute."” Kalal, 271

Ws. 2d 633, 948. So too is statutory history. Ri chards v.

Badger Mut. Ins. Co., 2008 W 52, 922, 309 Ws. 2d 541, 749

7
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N.W2d 581 ("A review of statutory history is part of a plain

meani ng analysis."); see also Heritage Farns, Inc. v. Markel

Ins. Co., 2009 W 27, 922, 316 Ws. 2d 47, 762 N.W2d 652 ("By
anal yzing the changes the legislature has nmade over the course
of several years, we may be assisted in arriving at the neaning
of a statute.") (citation omtted). Accordingly, we exam ne the
| anguage, context, and history of +the statute here while
undertaki ng our plain neaning anal ysis.
V. DI SCUSSI ON
15 This case requires us to interpret Ws. St at .
8 816.06, Wsconsin's supplenental proceeding statute, in order
to determ ne whether it grants a judgnent creditor the right to
conpel a non-judgnent debtor third party to testify at a
suppl enent al pr oceedi ng. Oiginally codified in 1856,

Wsconsin's supplenmental proceeding legislation replaced the

creditor's bill,*¥ the common law proceeding that allowed a

13°A "creditor's bill" is "[a]ln equitable suit in which a
judgnment creditor seeks to reach property that cannot be reached
by the process available to enforce a judgnent." Bl ack's Law

Dictionary 426 (9th ed. 2009).
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judgment creditor to enforce a judgnent.* Cdark v. Bergenthal,

52 Ws. 103, 107, 8 N.W 865 (1881). Because the suppl enental
proceedi ngs statute provided a new right to judgnment creditors
that did not exist at common law, it is a statutory right.®

Holton v. Burton, 78 Ws. 321, 328, 47 N W 624 (1890) ("[T]he

right to institute and carry on supplenentary proceedings is a
mere statutory right, and may be taken away or nodified at the

pl easure of the legislature."); see also Cark, 52 Ws. at 107.

116 Statutory rights—tike those at issue in this case—
are rights granted by the legislature, not the United States or

W sconsin constitutions. See State ex rel. R v. Schmdt, 63

Ws. 2d 82, 89, 216 N.W2d 18 (1974); cf. Harvot v. Solo Cup

Co., 2009 W 85, {50, 320 Ws. 2d 1, 768 N W2d 176. Because

there is no constitutional guarantee to a statutory right, "it

Y See In re Remington, 7 Ws. 541 (*643), 547 (*649)
(1858) ("It is very evident from an exam nation of the code—and
it was so conceded on the argunent of this case—that the renedy
given by this provision, and other sections following in the
sane chapter, was intended as a substitute for a creditor's bill
. . . ."); Gahamv. La Crosse & MIlwaukee R R Co., 10 Ws. 403
(*459), 406 (*462) (1860) ("[T]he proceedings supplenental to
execution, established by the code, are a substitute therefor,
and constitute the only manner of obtaining the relief fornerly
had under a creditor's bill."); Seynour v. Briggs, 11 Ws. 204
(*196), 213 (*204) (1860) ("[T]he renedy by creditor's bill was
abrogated by the code, and that the proceedi ngs supplenentary to
an execution provided by that enactnment, were intended as a
substitute therefor."); Second Ward Bank v. Upmann, 12 Ws. 555
(*499), 561-562 (*504-05) (1860) (holding that the statutes
abrogated the common | aw).

15 1n Wsconsin, supplenental proceedings are a creature of
statute, not of the comon |aw. Clark v. Bergenthal, 52
Ws. 103, 107, 8 NNW 865 (1881); see 6 Jay E. Grenig, Wsconsin
Pl eadi ng and Practice 8 44:83 (5th ed. 2010).
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is for the legislature, not the courts, to prescribe" the scope

of the right. Schmdt, 63 Ws. 2d at 89; see Harvot, 320

Ws. 2d 1, ¢950; In re (gg's Estate, 262 Ws. 181, 186, 54

N.W2d 175 (1952); Relyea v. Tomahawk Paper & Pulp Co., 102

Ws. 301, 304, 78 N W 412 (1899) ("[Mere statutory rights may
be conferred upon such conditions as in the wsdom of the
| egi sl ature nmay seem best, and the conditions may be changed
fromtine to tine, even as to existing rights, or such rights
may be taken away entirely, at the legislative wll.").
Ther ef or e, we recognize statutory rights only where the
| egislature has, through the |egislative process, specifically

acted to create them In re Fidelity Assurance Ass'n, 247

Ws. 619, 624, 20 N.W2d 638 (1945) (holding that a statutory
right is "a creature of the legislature, and does not exist
where the | egislature has not acted").

117 Wen interpreting statutory rights, we have previously
declined to undertake "[a]d hoc judicial discovery of inplied
statutory rights," because such an approach would inpinge on the
purview of the legislature and "would not yield a neaningful
legal test that could carry over from case to case." Harvot
320 Ws. 2d 1, 950 ("[D]iscover[ing] an inplied statutory right

where the |egislature has not prescribed such a right and
where the constitution does not afford such a right would open a
can of worns."). Therefore, "this court wll not legislatively
engraft a judicially conceived . . . right" onto a statute.

Schm dt, 63 Ws. 2d at 89.

10
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18 Accordingly, our analysis of Wsconsin's suppl enental
proceeding statute is now, as it has been since 1856, focused
exclusively on the statute that provides creditors the statutory
right to supplenental proceedings. In interpreting Ws. Stat.
8§ 816.06, we confine ourselves to its |anguage, context, and
statutory history to determne the scope of the statutory right
that Ws. Stat. 8 816.06 confers. Consi dering each facet of
this plain neaning analysis in turn, we conclude that § 816.06
does not grant a judgnment creditor the right to conpel a non-
judgnent debtor third party to testify at a supplenenta
pr oceedi ng.

A. THE LANGUAGE OF WS. STAT. § 816.06 DOES NOT GRANT A JUDGVENT
CREDI TOR THE RI GHT TO COMPEL A NON- JUDGMVENT DEBTOR THI RD PARTY
TO TESTI FY AT A SUPPLEMENTAL PROCEEDI NG

19 The question before us is whether a judgnent creditor
has the right to conpel a non-judgnment debtor third party to
testify at a supplenental proceeding. That question requires us
to evaluate the only section of the supplenental proceeding
statute, ch. 816, t hat explains the procedure for t he
exam nation of parties and w tnesses. The I|anguage of this
section, Ws. Stat. 8§ 816.06, states that testinony my be
offered on behalf of either party at a supplenental proceeding.
Specifically, it provides:

Exam nation of debtor and wtnesses. At the hearing
upon such order or warrant such judgnment debtor may be
exam ned on oath and testinmony on the part of either
party may be offered.

11
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Ws. Stat. 8§ 816.06. It is clear that the only conpelled
testinony expressly authorized by this provision is that of the
judgnment debtor. No language in 8 816.06 expands that authority
to include the conpelled testinmony of a non-judgnment debtor
third party. | ndeed, no nention whatsoever is nmade of such a
party.

20 The circuit court determned that Larson could be
called to testify about not only Oion Construction, but also
Orion Logistics. The circuit court relied on the fact that
Larson owned both Oion Construction and Oion Logistics in
making its decision to conpel Oion Logistics to testify at the
suppl enent al pr oceedi ng. However, this reliance was not
grounded in a sound interpretation of Ws. Stat. § 816.06. I n
particular, it disregarded our adnonition that "a corporation is
treated as an entity separate from its shareholders and that

separateness is not to be lightly disregarded.” Rasnussen v.

GVC, 2011 W 52, 925, 335 Ws. 2d 1, 803 N W2d 623 (citing
Consuner's Co-op v. Osen, 142 Ws. 2d 465, 474, 419 N.W2d 211
(1988)).

121 We acknowl edge that Ws. Stat. 8§ 816.06 nust allow
testinony by at least sone individuals who are not naned
parties. If the statute allowed for testinony by only the
parties to the action, an absurd result would follow
corporations would be permtted to testify but would then find
it inpossible to do so. Section 816.03(1)(a) permts a judgnent
creditor to conpel corporations to testify. However, because

corporations are legal fictions, MIwaukee Toy Co. v. Indus.

12
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Commin of Wsconsin, 203 Ws. 493, 495, 234 N W 748 (1931),

they are incapable of testifying except through their officers

and agents. See Nekoosa- Edwards Paper Co. v. News Pub. Co., 174

Ws. 107, 119, 182 N.W 919 (1921) ("A corporation can act only

through its officers and agents."); see also WIlson v. United

States, 221 U S. 361, 377 (1911) ("As the corporation can only

act through its agents, the courts will operate upon the agents
through the corporation.”) (citation omtted). Consequent |y,
sonme individual nust testify on behalf of the corporation.

Nekoosa- Edwards Paper Co., 174 Ws. at 119. Therefore, if we

were to interpret 8 816.06 to preclude testinony by anyone other
than the parties to the underlying action, a corporation could
never "appear" at a suppl enent al pr oceedi ng, despite
8§ 816.03(1)(b) expressly authorizing them to do so. Such an
interpretation would create internal 1incoherence in ch. 816,
t hereby underm ning the efficacy of the chapter.

22 W& nust interpret Ws. Stat. 8 816.06 to allow for at
| east sonme testinony by individuals who are not nanmed parties
because failure to do so would undernmine the efficacy of 8§ 816
where the judgnent debtor is a corporation. Cearly, a judgnent
debtor corporation cannot nerely decline to provide testinony
sinply because it is a corporation. See § 816.03(1)(a).
Instead, it nust give testinony the only way it can: through

sone representative of the corporation. Cf .  Nekoosa- Edwar ds

Paper Co., 174 Ws. at 1109. Suppl enmental proceedings are
designed to provide full discovery of that property belonging to
the judgment debtor that could be used to satisfy the judgment.

13
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Courtyard, 244 Ws. 2d 153, f12. Therefore, the judgnent
creditor nust be able to conpel testinony from individuals who,

because of their relationship to the judgnent debt or

corporation, have information relevant to the judgnent debtor's

property that could satisfy the judgnent.

23 These individuals may include corporate officers,
enpl oyees, forner enployees, and simlarly situated individuals
who have i nformation rel evant to the judgnent debt or
corporation's assets. The scope of testinony these individuals
may provide, however, is |imted to that information relevant to
the judgnent debtor corporation, that is, the actual entity that
is subject to the supplenental proceeding. Accordingly, we
conclude that because ch. 816 states that corporations may be
j udgnent debtors, the |anguage of 8§ 816.06 allows for conpelled
testinmony from sone individuals who are not named parties to the
action.

124 That does not nean, however, that Ws. Stat. § 816.06
necessarily allows for a judgnent «creditor to conpel the
testimony of a non-judgnent debtor third party at a suppl enental
pr oceedi ng. No language in Ws. Stat. 8 816.06 grants this
right to the judgnent creditor. Therefore, to accept Crown
Castle's argunment, we would have to conclude that even though
the statute is silent, it nonetheless confers a right on the
judgment creditor to conpel testinony from non-judgnment debtor
third parties.

25 We cannot interpret the silence of the statute to
create a statutory right. | nstead, we conclude that § 816.06

14
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does not grant judgnent <creditors the right to conpel the
testimony of a non-judgnent debtor third party at a suppl enental
proceeding. This is so because courts are not entitled to grant
or expand statutory rights based solely on a statute's silence.

See Harvot, 320 Ws. 2d 1, 950 (holding that the courts should

not undertake "[a]d hoc judicial discovery of inplied statutory
rights"); Relyea, 102 Ws. at 303-04 (holding that statutory
rights "are entirely the subject of l|egislative discretion,” not
judicial discretion). Therefore, because § 816.06 confers a
statutory right to exam ne wtnesses, but does not confer as a
part of that right the power to conpel their testinony, we
decline to infer from the statute's silence that it grants a
judgment creditor the right to conpel a non-judgnent debtor
third party to testify at a supplenental proceeding. Wre we to
do so, we wuld legislatively create a right where the

| egi sl ature chose to remain silent.?!®

1 Crown Castle offers an alternative to our interpretation

of the statute. It argues that the final phrase of Ws. Stat.
§ 816.06, "testinony on the part of either party may be
of fered," when viewed in conjunction wth the heading
"[e] xami nation of debtor and wtnesses,” grants a judgnment
creditor the right to conpel a non-judgnent debtor third party
to testify at a supplenental proceeding. However, we are not
bound by the content of statutory headings. See Ws. Stat.

8 990.001(6) ("The titles to subchapters, sections, subsections,
paragraphs and subdivisions of the statutes and history notes
are not part of the statutes.”); Blum v. 1st Auto & Cas. Ins.
Co., 2010 W 78, 921 n.3, 326 Ws. 2d 729, 786 N W2d 78 ("In
statutory construction, the title or heading of a statute is not
part of the statute itself.").

15
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126 Accordingly, we conclude that the [|anguage of Ws.
Stat. 8§ 816.06 does not grant a judgnent creditor the right to
conpel a non-judgnent debtor third party to testify at a
suppl enent al proceedi ng.

B. THE CONTEXT OF WS. STAT. § 816.06 CONFI RV5 OUR CONCLUSI ON
THAT |I'T DOES NOT GRANT A JUDGVENT CREDI TOR THE RI GHT TO COVMPEL A
NON- JUDGMVENT DEBTOR THI RD PARTY TO TESTI FY AT A SUPPLEMENTAL
PROCEEDI NG

127 Although the plain neaning of a statutory provision
may be clear in isolation, we nonetheless review the provision
in the context of surrounding provisions to ascertain its ful
meani ng. Therefore, we next evaluate Ws. Stat. 8§ 816.06 in the
context of ch. 816.

128 The only provision of Ws. Stat. ch. 816 other than
8§ 816.06 that nentions testinony on behalf of the parties at a

suppl enental proceeding is 8 816.11. Section 816.11 states:

Costs, fees. The court or judge may allow to the
judgnment creditor or to any party so exam ned, whether
a party to the action or not, wtness' fees and

di sbursenments and a fixed sum in addition, not
exceedi ng $25, as costs, and require their paynent by
order.

Like 8§ 816.06, 8§ 816.11 contains no |anguage that would grant a
judgment creditor the right to conpel a non-judgnent debtor
third party to testify at a supplenental proceeding.

129 The |anguage of § 816.11 is in harnony wth our
reading of § 816.06. As the |anguage of § 816.11 i ndicates,
both the judgnent debtor and the judgnment creditor have the

opportunity to provide testinony in their favor through

16
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W t nesses. This corresponds wth our interpretation of
8§ 816.06, which explicitly states that "testinony on the part of
either party may be offered." (enphasis added). Agai n, though,
the ability of a party to offer testinony in no way inplies the
power to conpel it.

130 Therefore, we conclude Ws. Stat. § 816.11 offers no
| anguage that conflicts wth, controverts, or conpels a
different interpretation of the |anguage of 8§ 816.06 than the
one we reached. Sinply put, neither the |anguage of § 816.11
nor that of 8 816.06, nor any other part of ch. 816, supports
Crown Castle's assertion that § 816.06 grants a judgnent
creditor the right to conpel a non-judgnent debtor third party
to testify at a suppl enental proceeding.

131 Accordingly, we conclude that Ws. Stat. § 816. 06,
even when viewed in conjunction with 8§ 816.11, does not grant a
judgment creditor the right to conpel a non-judgnent debtor
third party to testify at a suppl enental proceeding.

C. THE STATUTORY HI STORY OF CH. 816 CONFI RMS OUR CONCLUSI ON THAT
WS. STAT. 8§ 816.06 DOES NOT GRANT A JUDGVENT CREDI TOR THE RI GHT
TO COVPEL A NON- JUDGVENT DEBTOR THI RD PARTY TO TESTI FY AT A
SUPPLEMENTAL PROCEEDI NG

132 We turn next to the statutory history of ch. 816, and
determ ne that prior versions support our construction of the
| anguage and context of § 816. 06.

1. PRE-1935 SUPPLEMENTAL PROCEEDI NGS

133 The statutory provisions that eventually becane

chapter 816 first appeared in Wsconsin in an 1856 statute.
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That statute, Ws. Stat. ch. 120, § 202 (1856), was "adopted
with the intent to substitute supplenentary proceedings for the
relief fornerly obtainable in equity by a creditor's bill."?
This enactnment granted a judgnent creditor the right to conpel a
"judgnent debtor to appear and answer concerning his property
before [a] judge," and stated that "either party my exan ne
W t nesses on his behalf, and the judgnent debtor nmay be exam ned
in the same manner as a witness." Another section of the 1856
statute, Ws. Stat. ch. 120, § 206 (1856), authorized the
circuit court to require wtnesses to "appear and testify
in the sanme manner as upon a trial of an issue.”
2. THE 1935 REVI SI ONS

134 Wth mnor revisions, the sections in the suppl enental

proceeding statute relating to the examnation of wtnesses

remai ned the same until 1935.'® In that year, the Wsconsin

17 Robert S. Mvbss, Supplementary Proceedings in Wsconsin,
23 Marq. L. Rev. 49, 49 (1939) (citing Rem ngton, 7 Ws. at 547
(*649); Graham 10 Ws. at 406 (*462); Seynour, 11 Ws. at 213
(*204); dark, 52 Ws. at 107.

8 portions of the comon law creditor's bill that allowed
the judgnent creditor to proceed against any individual in a
suppl enmental proceeding were added in the 1860 version of the
W sconsin statute. Ws. Stat. ch. 303, § 3029 (1860). These
provisions were repealed in 1878 by Ws. Stat. ch. 131, § 3030
(1878), and are not relevant to our exam nation of the statutory
history of Ws. Stat. § 816.06 (2007-08).

18



No. 2009AP3029

| egislature significantly anmended the supplenentary proceeding
statutes. See 8§ 271, ch. 541, Laws of 1935.

135 This anendnent specifically deleted the prior |anguage
stating that "witnesses may be required to appear and testify on
the part of either party in the sanme manner as upon the trial of
an issue." § 271, ch. 541, Laws of 1935; Ws. Stat. 8§ 273.06
(1933) (enphasis added).? In renoving this |anguage, the
| egislature renoved the only provision from the supplenental
proceeding statutes that granted a judgnent creditor the right
to conmpel a non-judgnment debtor third party to testify at a
suppl enent al proceedi ng. See § 271, ch. 541, Laws of 1935; see
also Ws. Stat. § 273.06 (1935).

136 The Ilanguage that remained after the |egislature
anended Ws. Stat. 8§ 273.06 (1933) is identical to the |anguage
contained in 8 816.06 (2007-08). See Ws. Stat. § 273.06

By 1935, the legislature had renunbered the Wsconsin
statutes so that all of the provisions relating to suppl enenta

proceedi ngs were contained in Ws. Stat. ch. 273. See 8§ 1,
ch. 4, Laws of 1925 (renunbering the Wsconsin Statutes). In
1973, the legislature once again renunbered the statutes. See

Ch. 189, Laws of 1973 (renunbering the Wsconsin Statutes).
Thereby, the supplenentary proceedings chapter was once again
renunbered, this tinme from chapter 273 to chapter 816, the
nunber it retains today. See Ws. Stat. ch. 816 (2007-08).

19 Conpare Ws. Stat. § 273.06 (1933) wth Ws. Stat.
§ 273.06 (1935). Section 271, ch. 541, Laws of 1935 renoved a
significant anount of additional |anguage from Ws. Stat.
§ 273.06 (1933), none of which is relevant to our analysis.
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(1935) .20 Therefore, since 1935, Wsconsin's suppl ementa
proceedi ng | aw has been bereft of any |anguage that woul d grant
a judgnent creditor the right to conpel a non-judgnent debtor
third party to testify at a supplenental proceeding.
3. THE RESULT OF THE 1935 REVI SI ONS

137 We <conclude that the legislature has deliberately
renmoved the statutory right of judgnent creditors to conpel a
non-j udgnment debtor third party to testify at a supplenental
pr oceedi ng. As a general mtter, courts may not find a

statutory right in legislative silence alone. See Harvot, 320

Ws. 2d 1, 4950, (holding that the courts should not undertake
"[a]d hoc judicial discovery of inplied statutory rights").

This is so because statutory rights "are entirely the subject of

| egi slative discretion,” not judicial discretion. Rel yea, 102
Ws. at 303-04. In light of this well-established law, we
cannot sustain the right claimed by Crown Castle. | ndeed, we

are especially reluctant to detect a right where the pertinent
statute is not only silent on the issue, but where the
| egislature has in fact expressly renoved the precise right the
court is asked to grant. Clearly, the legislature could have
continued to grant power to courts to conpel third party

wWtnesses to testify in supplenental proceedi ngs, but it

20 The legislature anended Ws. Stat. § 273.06 to read: "At
the hearing upon such order or warrant such judgnent debtor may
be exam ned on oath and testinobny on the part of either party
may be offered.” 8 271, ch. 541, Laws of 1935; see Ws. Stat.
§ 273.06 (1935). Conpare Ws. Stat. 8§ 273.06 (1935) with Ws.
Stat. 8§ 816.06 (2007-08).
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specifically chose to renove that power. Thus, if we were to
confirm the existence of the right in question, we would be
effectively witing back into the statute |anguage the
| egi sl ature expressly renoved. This we my not do. See

Schm dt, 63 Ws. 2d at 89; see also C. Coakley Relocation Sys.

Inc. v. Gty of MIwaukee, 2008 W 68, 124 310 Ws. 2d 456, 750

N.W2d 900 (declining to insert a word into a "plainly worded
and easily understood statute").

138 Accordingly, we conclude that the plain neaning of
Ws. Stat. 8§ 816.06 is clear: the I|anguage, context, and
statutory history of Ws. Stat. 8§ 816.06 denonstrate that a
judgment creditor does not have the right to conpel a non-
judgnent debtor third party to testify at a supplenenta
pr oceedi ng.

D. OUR HOLDI NG THAT WS. STAT. 8 816.06 DOES NOT GRANT A
JUDGMVENT CREDI TOR THE RI GHT TO COVPEL A NON- JUDGVENT DEBTOR
THI RD PARTY TO TESTI FY AT A SUPPLEMENTAL PROCEEDI NG IS I N
HARMONY W TH OUR PRI OR HOLDI NGS

139 Turning from the plain nmeaning analysis of Ws. Stat.

8§ 816.06, we review prior Wsconsin cases regardi ng suppl enent al

pr oceedi ngs. Few cases have addressed suppl enental proceedings
at all, nmuch less the precise question presented by this case.
However, a review of the Ilimted prior jurisprudence on
suppl enmental proceedings in Wsconsin reveals that it is all in

harnmony with our holding that the judgnent creditor has no right

to compel a non-judgnment debtor third party to testify at a
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suppl enent al proceedi ng. W now review the two cases that form
the basis of the jurisprudence in this area.

1. HElI LBRONNER

140 We first review our prior holding in Heil bronner v.

Levy, 64 Ws. 636, 26 N W 113 (1885). Wile the facts of

Hei | bronner are distinct fromthe facts of the present case, it

was one of our first cases to address issues relating to
i ndi vi dual s exam ned at suppl enent al pr oceedi ngs. In

Hei | bronner, the judgnment debtor and naned defendant was an

i ndi vidual, not a corporation. | d. The single issue in the
case was whether a judgnent debtor could be conpelled to testify
about the profitability of a corporation of which he was part

owner . % Hei | bronner, 64 Ws. at 636. The testinony the

judgment creditor w shed to conmpel was highly relevant to the
fi nanci al condition of the judgnent debtor, because the
profitability of the corporation would have a direct effect on
the value of his ownership rights. Brief of Appellant at 5,

Hei | bronner, 64 Ws. 636.

L This question was part of a larger string of questions
that related to the judgnment debtor's nonetary involvenent wth
the corporation. The precise question the judgnent debtor
refused to answer was: "Do you know whether the conpany has nade
a profit, or not, in the last year?" Brief of Appellant at 5,
Hei |l bronner v. Levy, 64 Ws. 636, 26 N W 113 (1885). The
conmmi ssioner inmrediately overruled an objection by the judgnent
debtor's counsel, ruling that "the object and effect of the
gquestion and answer is to ascertain and determ ne the value of
this share and the anount of any dividends accunulated.” 1d.
Because the question related to the wvalue of the judgnent
debtor's assets, the conm ssioner concluded that it was "a
proper one." Id.
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141 Unlike the present case, the judgnent creditor in

Hei | bronner did not seek to conpel the testinony of a third

party at the supplenental proceeding incident to that case. As
the respondent's brief indicates, the point of questioning the
judgnment debtor was to determ ne the value of his property, not
to undertake an examnation of the corporation. Brief of

Respondent at 6, Heil bronner, 64 Ws. 636.

142 Crown Castle suggests that we should interpret the

Hei | bronner opinion to allow a court to conpel a non-judgnent

debtor third party to testify at a supplenental proceeding.
Crown Castle relies upon the single statenent that "[u]nless a
conprehensive and searching exam nation be allowed, an artful
debtor mght defeat the discovery sought" to support its

assertion. Hei | bronner, 64 Ws. at 637. Wile we agree wth

the Heilbronner <court that supplenental proceedings should

entail a conprehensive and searching exam nation of the judgnent
debt or, we cannot agree wth Crown Castle that this
"conprehensi ve and searching" exam nation should extend to non-
judgnent debtor third parties. To do so would take the |anguage

in Heilbronner out of context and apply it to a very different

fact situation. ?

’2 Commentators have questioned the scope of Heilbronner's
hol ding. See Robert Pasch, Wsconsin Collection Law § 16:4 (2d
ed. 2006) (stating that Heilbronner's holding is unclear).
However, they have also recognized that no case has provided a
cl ear statenent supporting the assertion that 8§ 816.06 grants a
judgment creditor the right to conpel a non-judgnent debtor
third party to testify at a supplenental proceeding. See, e.g.

i d.
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143 The issue in Heil bronner was the scope of exam nation

to which a judgnment debtor nmay be subjected, not whether a

judgnment creditor has the right to conpel a non-judgnent debtor

third party to testify at a supplenental proceeding. Therefore,

Hei |l bronner's applicability is limted to questions relating to

the scope of examnation of the judgnent debtor; the decision
says nothing about who may be conpelled to testify at a
suppl enent al proceedi ng. #

44 Accordingly, we conclude that Heil bronner does not

allow a judgnent creditor to conpel the examnation of a non-
j udgnment debtor third party at a suppl enmental proceeding.
2. COURTYARD
145 The only published Wsconsin case that has previously
interpreted the current version of Ws. Stat. § 816.06 1is
Courtyard. In that case, the court of appeals addressed whet her

the spouse of a judgnent debtor could be conpelled to testify at

a suppl enental proceeding. Id., 11. The court of appeals’
analysis relied on the interplay betwen § 816.06 and
2 1t is worth noting that Heil bronner was decided under a

different statutory schene that would have allowed the judgnent
creditor to conpel a non-judgnent debtor third party to testify
at a supplenental proceeding. Ws. Stat. ch. 131, § 3030
(1883). As such, even if Heilbronner had stated that third
parties could be conpelled to testify, it would not change our
anal ysis, because the statutory schene has since changed. See
W s. St at . 8§ 816.06 (2007-08). Regar dl ess, Hei | br onner
addressed neither the supplenmentary proceeding statute, nor
whet her a judgnent creditor nmay conpel a non-judgnent debtor
third party to testify at a supplenmental proceeding, and it
t herefore has no bearing on this case.

24



No. 2009AP3029

§ 803.045(3),% and it wultimately concluded that § 816.06 is
anbi guous when viewed in juxtaposition wth § 803.045(3) and
§ 765.55. %° Courtyard, 244 Ws. 2d 153, {711, 12. To
"har noni ze" these statutes and "to give each full force and
effect,” the court of appeals held that a court nay conpel the
spouse of a judgnent debtor to testify at a supplenental
proceeding. [d., 913, 16.

46 The court of appeals holding was particularly narrow.

|t stated:

Where, as in this case, the judgnent debtor pleads
i gnorance when asked about marital property during a
suppl ementary exam nation, the right of the judgnent
creditor to satisfy a judgnent from marital property
woul d be frustrated if the creditor could not exam ne
the spouse. Wthout examning the spouse of the
j udgnent debtor, the judgnent creditor would lack the

2 Ws. Stat. § 803.045(3) specifically relates to the

satisfaction of spousal obl i gati ons. It states: "After
obtaining a judgnent, a creditor may proceed against either or
both spouses to reach rmarital property available for
sati sfaction of the judgnent." 1d.

> Ws. Stat. § 765.55 states, in relevant part:

An obligation incurred by a spouse during marriage,
including one attributable to an act or omssion
during marriage, is presuned to be incurred in the
interest of the marriage or the famly. . . . An
obligation incurred by a spouse in the interest of the
marriage or the famly may be satisfied only from all
marital property and all other property of the
I ncurring spouse.

8§ 765.55(1) & (2)(b). This statutory provision is part of
Wsconsin's Mrital Property Act. See generally Palm Maria
Forte, Comment, The Wsconsin Marital Property Act: Sections in
Need of Reform 79 Marq. L. Rev. 859 (1996).
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informati on needed to proceed agai nst the spouse under
Ws. Stat. 8§ 803.045 to reach marital property.

Id., 715 (enphasis added).

147 Yet Crown Castle argues Courtyard's holding is broad,
and applies to nmore than marital property. It argues that
Courtyard sets forth a general rule that 8 816.06 grants a
judgnment creditor the right to conpel a non-judgnent debtor
third party to testify at a supplenmental proceeding. W
di sagree. Crown Castle's interpretation strains the |anguage of
Courtyard. In that decision, the court of appeals clearly
di stingui shed cases that involve nmarital property from cases

that involve all other types of property.?® Therefore, the

26 The plaintiff-appellant in Courtyard did not even attenpt
to brief an argunent that 8§ 816.06 grants a judgnent creditor
the right to conpel testinony from any non-judgnent debtor third

party at a supplenental proceeding. Brief of Plaintiff-
Appel lant at 11, Courtyard Condo. Ass'n v. Draper, 2001 W App
115, 244 Ws. 2d 153, 629 N.W2d 38 (No. 00-1817). Instead, it

focused on the narrow issue before the court, conceding that
Courtyard present ed a conflict bet ween 8§ 816. 06 and
§ 803.045(3), not an opportunity to expand the scope of
§ 816. 06. See Brief of Plaintiff-Appellant at 11, Courtyard,
244 Ws. 2d 153 (No. 00-1817).

The fact that the court of appeals focused on the interplay
between Ws. Stat. § 816.06 and § 803.045 only strengthens our
hol di ng. At no point did the court of appeals determ ne that
§ 816.06, standing alone, grants a judgnent creditor the right
to conmpel a non-judgnment debtor third party to testify at a
suppl enment al pr oceedi ng. See generally Courtyard, 244
Ws. 2d 153.
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decision applies only where the judgnent creditor seeks to
satisfy its judgnent out of marital property.?

148 Accordingly, we conclude that in correctly deciding
Courtyard, the court of appeals <created a narrow rule to
harnoni ze two statutes that were otherwise in conflict, but did
not create a general rule that 8§ 816.06 grants a judgnent
creditor the right to conpel a non-judgnent debtor third party
to testify at a suppl enental proceeding. ?®

VI . CONCLUSI ON

149 We conclude that Ws. Stat. 8 816.06 does not grant a
judgnment creditor the right to conpel a non-judgnent debtor
third party to testify at supplenental proceedings. W base our
conclusion on the language of the statute, on its context and

statutory history, and on our prior holdings. Because Crown

2l Courtyard, 244 Ws. 2d 153, Y18 ("Harnonizing the
statutes involved to permit the supplenmentary exam nation of the
judgnent debtor's spouse gives full force and effect to the
tenor of the statutes allowing the judgnent creditor to reach
marital property."”) (enphasis added)

28 \\¢ enphasize that our holding does not |eave a judgnent
creditor wthout renedy against a non-judgnment debtor third
party who may be concealing the property of a judgnent debtor.
A receiver could be appointed under Ws. Stat. § 816.04, see
generally Mann v. Bankruptcy Estate of Badger Lines, Inc., 224
Ws. 2d 646, 590 N WwW2d 270 (1999), and the receiver could
proceed against a non-judgnent debtor third party in possession
of the judgnment debtor's property. Ws. Stat. § 816.08. The
receiver could also proceed under Ws. Stat. ch. 242 to undo a
fraudulent transfer by the judgnent debtor. See § 242.07.
Alternatively or additionally, the judgnent creditor could
commence a garnishnent action against the non-judgnment debtor
third party wunder § 812.01(1), or proceed under § 128.08
(di scussing the appoi ntnment of a receiver).
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Castle had no right, under 8§ 816.06, to conpel Oion Logistics
to testify at a supplenental proceeding, we reverse the court of
appeal s decision and remand the cause to the circuit court for
further proceedings.

By the Court.—Fhe decision by the court of appeals is
reversed, and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.
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150 SHI RLEY S. ABRAHANMSON, CJ. (di ssenting). The
majority opinion is an anti-creditor opinion that enascul ates
Chapter 816 of the statutes. It enpowers debtors to hide their
assets from creditors who have procured valid, enforceable
judgments. It will hinder the ability of all judgment creditors
(i ndividuals and corporations alike) to recover paynent from all
j udgment debtors (individuals and corporations alike).

151 The court of appeals, in contrast to the majority
opinion, got it right: Crcuit courts and court comm ssioners
have authority under Ws. Stat. 88 816.03 and 816.06 to require
a third party to submt to a supplenental exam nation so that a
j udgnment creditor can discover assets of a debtor.

152 The text of Ws. Stat. § 816.06, the purpose of
suppl emental proceedings, and the statutory history of § 816.06
lead to the conclusion that the statutes permt the conpelled
exam nation of third parties who have information about the
j udgnment debtor's property.

153 Text. Wsconsin Stat. § 816.03(1) provi des that
circuit courts and court comm ssioners have the authority under
certain circunmstances to order a judgnent debtor to appear and
answer concerning the judgment debtor's property.? Section
816.06 further states that "[a]t the hearing upon such order or

warrant such judgnent debtor my be examned on oath and

' Ws. Stat. § 816.03(1)(a) ("Wwen an execution against
property has . . . been returned wunsatisfied . . . the court

shall, upon notion of the judgnent creditor, order such
judgnent debtor, whether an individual, firm corporation or
ot her association, to appear before the court or judge and
answer concerning the judgnment debtor's property . ")

1
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testinmony on the part of either party may be offered.” (enphasis

added) .

154 The <court of appeals has declared that "the | ast
phrase of Ws. Stat. 8§ 816.06, 'testinony on the part of either
party may be offered,' creates an ambiguity."?

155 Enphasizing the word "may," the nmjority appears to
conclude that the phrase "testinony on the part of either party
may be offered” allows either party to present testinony through
W tnesses, but only if the wtness voluntarily agrees to
testify. Majority op., 926. Thus, the majority acknow edges
that Ws. Stat. 8§ 816.06 allows third parties to testify at
suppl emental proceedi ngs, but concludes that the parties, the
circuit ~court judge, and the ~court comm ssioner have no
authority to conpel third-party testinony.

156 The majority purports to conduct a "plain neaning
anal ysis,” 918, but then sinply asserts that its conclusion is
“clear." Majority op., 9T19. Insisting that the holding is
driven by the statute's "plain®™ |anguage and neaning and
insisting that the answer is clear does not nake the | anguage or
meaning of the statute any nore plain or the nmgjority opinion
any nore persuasive. The statute's |anguage and neaning were

not so clear to the court of appeals in Courtyard Condom ni um

Ass'n, Inc. v. Draper, 2001 W App 115, 19, 244 Ws. 2d 153, 629

N.w2d 38,® or to the author of the supplenental proceedings

2 Courtyard Condo. Ass'n, Inc. v. Draper, 2001 W App 115,
19, 244 Ws. 2d 153, 629 N.W2d 38.

% See 154, supra.
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chapter of the Wsconsin Practice Series.* The court of appeals
and the experienced comrentator both concluded that Ws. Stat.
§ 816.06 was anbiguous and interpreted the provision to allow
Wi tnesses to be conpell ed.

157 The word "may" in the phrase "testinony on the part of
either party may be offered" has nothing to do wth whether
W tnesses may be conpelled to testify. The word "may" nmeans
that a party may call witnesses, but is not required to do so.
It is not mandatory for parties to call wtnesses to offer
testimony; hence, the legislature provided that testinony "my"
be offered.® The majority's reliance on the word "may" in Ws.
Stat. § 816.06 is m spl aced.

158 | would hold that the phrase "testinony on the part of
either party may be offered"” allows either party to call third
parties to testify. The subpoena statutes applicable to speci al
proceedings apply to chapter 816 and allow the circuit court
j udge or court comm ssioner to conpel wi tnesses to appear.

159 Purpose. Although the nmajority correctly acknow edges
that a statute's purpose should guide this court's "plain
meani ng" interpretation, majority op., 114, the mjority

opinion's interpretation is at odds with the statute's purpose.

4 See 177, infra.

°® Cf. Heritage Farms, Inc. v. Markel Ins. Co., 2012 W 26,
137, _ Ws. 2d __, _  NW2d ___ (recognizing that the word
"may" in Ws. Stat. 8§ 26.21(1) allows, but does not require,
property owners whose property is danmaged by forest fires to
bring a civil action to recover doubl e damages).

3
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60 The purpose of chapter 816 of the Wsconsin Statutes
is to help judgnent «creditors when their judgnents go
unsati sfi ed. It provides "a post-judgnent discovery procedure
used where the judgnent creditor is uncertain of the nature,
| ocation, extent, and anount of the debtor's property. . . . In
nost i nstances  w t hout the information obtained at a
suppl emental exam nation, it is very difficult to discover the
debtor's non-exenpt property."®

161 Interpreting Ws. Stat. 8§ 816.06 to conpel third
parties to submt to examnation furthers the purpose of

suppl emental proceedings, while the nmgjority's interpretation

undernmines it.

® See Robert A. Pasch, Wsconsin Collection Law § 16:1 (2d
ed. 2006).

Long ago, this court expl ai ned t hat suppl enment al
proceedi ngs exi st because "[u]lnless a conprehensive and
searching exam nation be allowed, an artful debtor m ght defeat
t he discovery sought."” Hei | bronner v. Levy, 64 Ws. 636, 637

26 N.W 113 (1885).

See also Eclipse Mg. Co. v. US. Conpliance Co., 886
N.E. 2d 349, 355 (IIl. App. 2007) ("[The supplenmentary proceedi ng
statute] provides a nechanism by which a judgnent creditor may
initiate supplementary proceedi ngs, against a judgnent debtor or

a third party, to discover the assets of a judgnent
debtor . . . . [ The stat ut e] IS to be l'iberally
construed . . . .").

See also 30 Am Jur. 2d Executions 8 557 ("[Suppl enental
proceedi ngs] address the circunstance where vital information
regardi ng assets which ought to be subjected to the lien or
di scharge of a judgnent is in the hands of third persons, and
provi de nmethods by which a judgnent creditor may di scover assets
belonging to the judgnment debtor in the possession of those
third parties . ").
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162 The nmgjority allows judgnment «creditors to call
witnesses who will voluntarily testify but not wtnesses who
nmust be conpelled to provide relevant information. Limting the
statute in this way robs supplenental proceedings of their
effectiveness as a discovery device for judgnent creditors with
unsati sfied judgnents.

163 Judgnment creditors have no need to conpel wtnesses
who will voluntarily provide information. They can obtain this
i nformati on outside of the courtroom Suppl ement al proceedi ngs
are intended to allow judgnment creditors the opportunity to
gather information that would not be nade available to them
voluntarily. It seens that nmany of the witnesses nost likely to
have rel evant information about the |ocation of assets are those
who would be nost likely to prefer that the information renain
unknown—+. e., those whose testinony woul d need to be conpell ed.

64 The <court of appeals in the present case, as in
Courtyard, endeavored to square the text of the statute with its
pur pose.

165 Courtyard asked whether the spouse of a judgnent
debtor could be required to testify in a supplenental proceeding
regarding the fate of marital property.’ A statute allowed the
creditor to proceed against nmarital property, even if it was
hel d by a spouse who was not a judgnment debtor, and the court of
appeals reasoned that "the right of the judgnent creditor to

satisfy a judgnent from marital property would be frustrated if

" Courtyard, 244 Ws. 2d 153, 1Y1-4.

5
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n8

the creditor could not exam ne the spouse. The court of

appeals concluded that wunless the judgnent debtor's spouse

testified, "the judgnent creditor would lack the infornmation

n9

needed to proceed agai nst the spouse . Specifically, the

court of appeals stated that:

It would be an unreasonable and absurd result to
conclude that although a judgnment creditor nmay reach
all marital property to satisfy a judgnent, the spouse
of the judgnment debtor does not have to submt to a
suppl ementary examnation in which the anount and
| ocation of marital property could be determ ned.
Harnmoni zing the statutes involved to permt the
suppl enmentary exam nation of the judgnent debtor's
spouse gives full force and [e]ffect to the tenor of
the statutes allowing the judgnment creditor to reach
marital property.

66 In the present case, the considerations are simlar.
Chapter 242 of the Wsconsin Statutes, the Uniform Fraudul ent
Transfer Act, provides a renedy for judgnent creditors when
their judgnent debtors seek to fraudulently protect their assets
by transferring themto other entities.' Prior to bringing suit
under chapter 242, a judgnent creditor needs evidentiary support
for his or her allegations and factual contentions.!® Thus, if a
j udgnment debtor pleads ignorance and the judgment creditor is

not able to discover information from other sources, t he

8 115.

©

Id.,
Id.
9 1d., 718 (citation omtted).

1 See, e.g., Ws. Stat. § 242.04(1)(a).
12 Ws. Stat. § 802.05(2)(c).

6
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judgment creditor may not be able to establish the factual basis
necessary to proceed against the third party.

67 Just as in Courtyard, the supplenental proceedings in
the present case could have been used to protect the judgnent
creditor and counsel from having to risk sanction under
§ 802.05(3) for filing a factually unsupported conplaint or to
forgo collection of a wvalid judgnent.® The mmjority has
frustrated the purpose of the statute by cutting off an
i nportant avenue of discovery that aids in the collection of
j udgnent s.

168 We need not fear an unreasonable, far-flung fishing
expedition by the judgnent creditor. The judge or court

conmi ssi oner has discretion as to the scope of the exani nation.

13 The mjority asserts that the court of appeals
di sregarded the corporate form by conpelling Larson to testify
regarding his two entirely separate corporations. Mjority op.,
120. This m sconstrues the court of appeals' opinion. It was
the likelihood of relevant evidence being discovered from Oion
Logistics that justified the conpelled testinony.

As an aside, although the majority opinion and | refer to
Larson's businesses as "corporations,"” they are Ilimted
l[iability conpanies, wunique corporate structures governed by
Ws. Stat. ch. 183.

The majority's preoccupation wth "the corporate fornt
suggests that it fears affirmng the court of appeals would be
damagi ng to busi nesses. Yet the majority's hol ding underm nes
the ability of all judgnment creditors (including businesses) to
sati sfy judgnents agai nst el usive judgnent debtors.

% Heil bronner v. Levy, 64 Ws. 636, 637, 26 NW 113
(1885). See also Robert A Pasch, Wsconsin Collection Law
8§ 16:4 (2d ed. 2006) ("A logical conclusion to be drawn from
[Heil bronner] is that the judge or court conm ssioner has
di scretionary power as to who, in addition to the judgnent
debtor, may provide testinony and information at a suppl enenta
exam nation.").
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Thus, it would be left to the judge's or conm ssioner's
di scretion to determne when a third party's testinony justifies
the burden that being conpelled to testify mght place on that
third party.

69 Statutory History. Al though the nmjority opinion

relies heavily on the history of <ch. 816, examning the
evolution of Ws. Stat. 8§ 816.06 from the 1856 version to its
present form actually reveals that the |egislature never
i ntended the result reached by the mgjority today.

70 As the majority notes, Ws. Stat. ch. 120, 8§ 202 and
206 (1856) explicitly allowed judgnent creditors to conpel the
testimony of third parties. Majority op., 933. Section 202
provi ded that "either party nmay exam ne w tnesses on his behal f"
and section 206 provided that "[w]itnesses may be required to
appear and testify on any proceedi ngs under this chapter, in the
same nmanner as upon the trial of an issue.”

71 In 1878, after a renunbering, Ws. Stat. ch. 131,
§ 3033 provided that "such judgnent debtor may be exam ned on
oath, and witnesses nay be required to appear and testify on the
part of either party, in the sanme manner as upon the trial of an
i ssue. " The statute renmined substantially in that form save
sonme renunbering until 1935.

72 The majority focuses intently on the 1935 revisions
appearing in chapter 541 of the Laws of W sconsin. In that
revision, the language of 8§ 273.06 (now 8§ 816.06) was shortened
to its current form "At the hearing upon such order or warrant

such judgnent debtor may be examned on oath and testinony on
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the part of either party may be offered.” The caption and text
that energed from the 1935 revisions are identical to the
current caption and text of Ws. Stat. § 816. 06

173 Although the reference to w tnesses being "required"
to appear and testify was renoved in 1935, a holistic |ook at
the 1935 revisions reveals that the legislature's intent was not
necessarily to change the scope of supplenental proceedings.
The title of the session law is "An Act to revise portions of
Title XXV proceedings in civil actions in courts of record and
Title XXVI actions relating to real estate for clarity and
conci seness of language and sinplifying and inproving said
proceedi ngs and for harnoni zing the substantive provisions wth
the procedural rules which are being revised by the Suprene
Court."?'®

174 In this instance, the statutory change from (1)
"W tnesses may be required to appear and testify on the part of
either party" to (2) "testinony on the part of either party may
be offered" seens nore |likely to have been notivated by a desire
for conciseness or accuracy than a desire to nmake a dramatic
substantive change.

175 The 1935 legislature may have renoved the |anguage
explicitly stating that "witnesses may be required to appear and
testify" because the language is unnecessary in light of a
related provision, which the majority ignores. W sconsin Stat.
§ 885.01 provi des a br oad gr ant of subpoena power .

Specifically, it allows "any judge or clerk of a court or court

> Title, ch. 541, Laws of 1935.

9
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comm ssioner . . . to require the attendance of wtnesses and
their production of Ilawful instrunents of evidence in any
action, matter, or proceeding . . . ." Ws. Stat. § 885.01(1)

(enmphasi s added).

176 Suppl enment al pr oceedi ngs certainly qual i fy as
"proceedi ngs" under Ws. Stat. § 885.01% and either a judge or
court conm ssioner presides over them Not hing in chapter 816
clearly states that the legislature has prohibited conpelling
testinmony of third parties at supplenental proceedings. There
is no conflict between the phrase "such judgnent debtor may be
exam ned on oath and testinony on the part of either party nay
be offered,” Ws. Stat. 8§ 816.06, and the general subpoena power
of Ws. Stat. § 885.01. The circuit judge or court comm ssioner
can rely on the provisions of § 885.01 to conpel testinony that
either party wants to offer in supplenmental proceedings.

177 As the author of a chapter on suppl enmental proceedings
in the Wsconsin Practice Series concluded, "[w]hile the current
statute is perhaps nore anbiguous than its predecessor, there
appears to be no reason for excluding the ability of a judgnent
creditor to call and examne third parties who may have

i nformati on about the judgnent debtor's property."?'’

® See Ws. Stat. § 816.03(2) ("The fact that garnishee
proceedi ngs have been commenced in aid of or that property has
been levied on under a second execution shall not bar
proceedi ngs under this section . . . .") (Enphasis added.)

17 Robert A. Pasch, Wsconsin Collection Law § 16:4 (2d ed.
2006) .

10
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178 The majority disregards the reasonable view of an
experienced Wsconsin comentator, disregards the purpose of
suppl ement al proceedi ngs, and disregards the interaction between
gener al subpoena powers and the suppl enental pr oceedi ngs
st at ut es. It makes too nuch of a statutory revision that nay
wel | have been intended to be purely non-substantive.

179 In sum the majority's interpretation of Ws. Stat.
§ 816.06 underm nes the purpose of supplenental proceedings. It
will hinder the ability of all judgnment creditors (individuals
and corporations alike) to satisfy outstanding judgnents agai nst
all judgnment debtors (individuals and corporations alike).

80 | agree with the court of appeals that the circuit
court properly exercised its discretion when it ordered Oion
Logistics to submt to a suppl enental exam nati on.

181 For the reasons stated above, | dissent.

82 | am authorized to state that Justices ANN WALSH
BRADLEY and N. PATRI CK CROOKS join this opinion.

11
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