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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Jef f er son 

Count y,  Jacquel i ne R.  Er wi n,  Judge.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an or der  of  

t he c i r cui t  cour t  denyi ng Gl en D.  Nor dber g' s ( Nor dber g)  pet i t i on 

f or  super vi sed r el ease.   The i ssues i n t hi s case ar e i dent i cal  

t o t he i ssues we deci de t oday i n St at e v.  West ,  2011 WI  83,  __ 

Wi s.  2d __,  __ N. W. 2d __.   The i ssues pr esent ed ar e whet her  Wi s.  
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St at .  § 980. 08( 4) ( cg) 1 pl aces t he bur den of  pr oof  i n a pet i t i on 

f or  super vi sed r el ease wi t h an i ndi v i dual  commi t t ed as a 

sexual l y v i ol ent  per son under  Wi s.  St at .  ch.  980,  and i f  so,  

whet her  t hat  al l ocat i on of  t he bur den i s const i t ut i onal l y 

per mi ssi bl e.   Nor dber g' s case i s bef or e t hi s cour t  on bypass of  

t he cour t  of  appeal s pur suant  t o Wi s.  St at .  § ( Rul e)  809. 60.  

¶2 The f act s r el evant  t o Nor dber g' s pet i t i on ar e as 

f ol l ows.  

¶3 Nor dber g was commi t t ed as a sexual l y v i ol ent  per son i n 

Januar y 2001.   I n t he i ni t i al  eval uat i on r epor t  compi l ed pr i or  

t o hi s commi t ment  hear i ng,  Nor dber g was di agnosed wi t h 

" par aphi l i a not  ot her wi se speci f i ed, "  cannabi s abuse,  and 

ant i soci al  per sonal i t y di sor der .   I n t hat  r epor t ,  Nor dber g' s 

hi st or y of  sexual  of f enses i ncl uded:  

( a)  I n 1990,  at  age 15,  whi l e s l eepi ng i n t he basement  

wi t h t he 10- year - ol d v i ct i m and her  br ot her s,  Nor dber g unzi pped 

t he vi ct i m' s s l eepi ng bag,  t ook of f  her  c l ot hes,  and had sex 

wi t h her ,  cover i ng her  mout h and t el l i ng her  t o " shut  up. "   

Nor dber g was adj udi cat ed del i nquent  f or  sexual  assaul t ;  

( b)  I n Apr i l  1991,  at  age 16,  Nor dber g was agai n 

adj udi cat ed del i nquent  f or  f al se i mpr i sonment  and physi cal  abuse 

of  a chi l d when he ent er ed t he 11- year - ol d v i ct i m' s house 

wi t hout  consent ,  car r i ed t he k i cki ng vi ct i m upst ai r s,  hel d her  

down,  and pl aced hi s hands down her  pant s;  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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( c)  I n t he summer  of  1991,  Nor dber g was accused of  havi ng 

sexual  cont act  wi t h a 13- year - ol d gi r l  by put t i ng hi s hands down 

her  pant s despi t e her  i nsi st ence t hat  he st op;  

( d)  I n Apr i l  1992,  at  age 17,  Nor dber g was convi ct ed of  

second- degr ee sexual  assaul t  and r ecei ved f our  year s pr obat i on 

f or  havi ng sex wi t h a 15- year - ol d gi r l  wi t hout  consent  and by 

f or ce;  

( e)  Al so i n Apr i l  1992,  Nor dber g was accused of  havi ng 

nonconsensual  sex wi t h a 20- year - ol d woman whom pol i ce descr i bed 

as " ment al l y and i nt el l ect ual l y i mmat ur e f or  her  age" ;  

( f )  I n Mar ch 1994,  at  age 19,  Nor dber g was convi ct ed of  

sex wi t h a chi l d 16 or  ol der ,  wi t h t est i mony t hat  t he v i ct i m 

al so made r epeat ed r equest s f or  Nor dber g t o st op.   For  t hi s 

of f ense,  he was sent enced t o ni ne mont hs i n j ai l .   

¶4 Nor dber g' s non- sexual  cr i mi nal  hi st or y i ncl uded,  f r om 

August  1986 t hr ough Sept ember  1991:  di sor der l y conduct ,  

vandal i sm,  cr i mi nal  damage t o pr oper t y,  and " har assment ,  

di sor der l y conduct ,  t hr eat s"  v i ol at i ons.   One of  t he har assment  

v i ol at i ons i nvol ved cont act  wi t h a v i ct i m of  sexual  assaul t .   

Nor dber g was al so convi ct ed of  manuf act ur e and del i ver y of  a 

cont r ol l ed subst ance.   Over al l ,  t he r epor t  i ndi cat ed t hat  

pr obabl e cause exi st ed f or  Nor dber g' s c i v i l  commi t ment .   

¶5 On Januar y 24,  2001,  a j ur y f ound Nor dber g t o be a 

sexual l y v i ol ent  per son pur suant  t o Wi s.  St at .  ch.  980,  and he 

was commi t t ed t o Sand Ri dge Secur e Tr eat ment  Cent er .   Si nce t hat  

t i me,  Nor dber g has submi t t ed sever al  pet i t i ons f or  super vi sed 
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r el ease or  di schar ge,  i ncl udi ng t he Jul y 2009 super vi sed r el ease 

pet i t i on f r om whi ch t hi s appeal  st emmed.   

¶6 At  Nor dber g' s Jul y 2009 super vi sed r el ease hear i ng,  

Dr .  Lui s Rosel l  t est i f i ed t hat  he bel i eved Nor dber g sat i sf i ed 

t he cr i t er i a f or  r el ease under  ch.  980.   He i ndi cat ed t hat  

Nor dber g had shown " ver y posi t i ve"  t r eat ment  pr ogr ess and t hat  

Nor dber g was one of  t he pat i ent s who had pr ogr essed t he most  

among al l  t he i ndi v i dual s he had ever  seen.   However ,  Dr .  Rosel l  

al so di agnosed Nor dber g wi t h pedophi l i a and ant i soci al  

per sonal i t y di sor der ,  di sor der s t hat  he opi ned wer e not  as 

pr obl emat i c as when Nor dber g was f i r st  commi t t ed,  but  

nonet hel ess st i l l  exi st ed.    

¶7 Dr .  Rosel l  i ndi cat ed t hat  based on r i sk f act or s f or  

r eci di v i sm,  Nor dber g had a 30 t o 48 per cent  r i sk  of  commi t t i ng a 

sexual l y v i ol ent  cr i me i n t he next  t en year s.   St i l l ,  Dr .  Rosel l  

bel i eved Nor dber g was " r eady f or  t he next  st ep"  as he had done 

ever yt hi ng asked of  hi m i n t r eat ment .   Fur t her  evi dence 

i ndi cat ed Nor dber g had been wor ki ng on a r el apse pr event i on pl an 

f or  f our  year s,  t hat  Nor dber g r ecogni zed hi s  own dr ug and 

al cohol  abuse,  and t hat  he was open t o f ur t her  t r eat ment .   Ll oyd 

Si ncl ai r ,  an associ at e t r eat ment  di r ect or  at  Sand Ri dge,  al so 

t est i f i ed t hat  Nor dber g was meani ngf ul l y engaged i n t r eat ment .   

However ,  Si ncl ai r  expr essed uncer t ai nt y r egar di ng Nor dber g' s 

cont i nued sexual  devi ancy,  and poi nt ed t o Nor dber g' s pr i or  

f ai l ur es on super vi s i on as cause f or  concer n t hat  he woul d be 

mor e l i kel y t o r eof f end.    
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¶8 Taki ng t hi s evi dence i nt o consi der at i on,  t he c i r cui t  

cour t  deni ed Nor dber g' s pet i t i on f or  super vi sed r el ease.   The 

cour t  r ead Wi s.  St at .  § 980. 08( 4) ( cg)  as pl aci ng t he bur den on 

t he commi t t ed i ndi v i dual  t o pr ove by c l ear  and convi nci ng 

evi dence t hat  super vi sed r el ease i s war r ant ed,  and f ound t hat  

Nor dber g had not  met  t hat  bur den.    

¶9 I n Febr uar y 2010 Nor dber g f i l ed a mot i on f or  

r econsi der at i on of  hi s super vi sed r el ease hear i ng or  a new 

t r i al ,  ar gui ng t hat  Wi s.  St at .  § 908. 08( 4) ( cg)  does not  al l ocat e 

t he bur den of  pr oof  t o any par t y,  but  r at her  r equi r es t he cour t  

t o make a det er mi nat i on based on al l  t he evi dence.   I n t he 

al t er nat i ve,  Nor dber g ar gued t hat  i f  t he bur den wer e on t he 

i ndi v i dual ,  a st andar d of  " c l ear  and convi nci ng"  evi dence woul d 

be t oo oner ous,  and t he st andar d of  " pr eponder ance of  t he 

evi dence"  shoul d appl y i nst ead.   The ci r cui t  cour t  deni ed t he 

mot i on,  and t he i nst ant  appeal  r esul t ed.    

¶10 For  t he r easons set  f or t h i n West ,  we af f i r m t he 

ci r cui t  cour t ' s  deci s i on.   We hol d t hat  Wi s.  St at .  

§ 980. 08( 4) ( cg)  unambi guousl y pl aces t he bur den of  pr oof  on t he 

commi t t ed i ndi v i dual ,  and t hat  pol i cy consi der at i ons di ct at e 

t hat  t he i ndi v i dual  bear  hi s bur den of  per suasi on by c l ear  and 

convi nci ng evi dence.   We f ur t her  hol d t hat  r equi r i ng an 

i ndi v i dual  l awf ul l y commi t t ed under  ch.  980 as a sexual l y 

v i ol ent  per son t o car r y t he bur den of  pr oof  i n a pet i t i on f or  

super vi sed r el ease does not  v i ol at e t he due pr ocess or  equal  

pr ot ect i on c l auses of  t he Wi sconsi n and Uni t ed St at es 
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Const i t ut i ons.   Accor di ngl y,  we af f i r m t he deci s i on of  t he 

c i r cui t  cour t .  

 

By the Court.—The or der  of  t he c i r cui t  cour t  i s  af f i r med.  
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¶11 ANN WALSH BRADLEY,  J.    (dissenting).  For  t he r easons 

set  f or t h i n my di ssent  i n St at e v.  West ,  2011 WI  83,  __ 

Wi s.  2d __,  __ N. W. 2d __,  I  l i kewi se di ssent  i n t hi s case.    

¶12 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .   
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