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11 ANNETTE KI NGSLAND ZI EGLER, J. This is a review of an

unpubl i shed decision of the court of appeals, Wborg v. Jenny,

No. 2010AP258, wunpublished slip op. (Ws. Q. App. June 2,
2011), that affirmed three judgnents entered on a jury verdict

by the Door County G rcuit Court, D. Todd Ehlers, Judge.
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12 On Septenber 26, 2004, at the age of 42, WIlIliam
Weborg died of severe coronary artery disease. Hi s surviving
w fe, Theresa Wborg, and three mnor sons, by their guardian ad
[item (collectively, the Weborgs) cormenced a  nedical
mal practice action against Dr. Donald B. Jenny; Dr. Erik M
Bor gnes; Dr. Joseph J. Rebhan; their insurer, Physi ci ans
| nsurance Conpany of Wsconsin, Inc.; and the Injured Patients
and Fam l|ies Conpensation Fund (collectively, the physicians),
claimng that the three physicians were negligent in their care
and treatment of Wlliam resulting in his death.

13 The case proceeded to a jury trial. Over the Wborgs'
objection, the circuit court granted the physicians' notion in
limne under Ws. Stat. § 893.55(7) (2009-10)! to introduce at
trial evidence that Theresa Wborg received over $1.4 mllion in
life insurance proceeds and $3,300 per nonth in social security
benefits as a result of her husband's death. Subsequent to the
adm ssion of such evidence, however, the parties stipulated to

t he amount of damages, leaving the jury to decide only questions

! Wsconsin Stat. § 893.55(7) (2009-10) states:

Evi dence of any conpensation for bodily injury
received from sources other than the defendant to
conpensate the claimant for the injury is admssible
in an action to recover damages for nmedi cal
mal practi ce. This section does not I|imt the
substantive or procedural rights of persons who have
cl ai rs based upon subrogati on.

Al'l subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.
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of liability.? Al'so relevant to this appeal, the circuit court
granted the physicians' request to nodify the standard jury
instruction on expert testinony.

14 The jury returned a verdict in favor of t he
physi cians, finding that neither Dr. Jenny, Dr. Borgnes, nor Dr.
Rebhan was negligent in his care and treatnent of WIIliam
Webor g. The circuit court entered three judgnents on the jury
verdict and dismssed the Wborgs' conplaint against the
physi ci ans.

15 The Weborgs appealed, arguing that the circuit court
commtted reversible error in admtting the evidence of life
i nsurance proceeds and social security benefits and in nodifying
the standard jury instruction on expert testinony. The court of
appeal s assuned, w thout deciding, that the circuit court erred
in admtting the evidence of collateral source paynents and
agreed that the circuit court erred in nodifying the jury
i nstruction. Neverthel ess, the court of appeals affirnmed the
j udgnents, concluding that both errors were harni ess.

16 W granted the Whborgs' petition for review and now
affirm

17 First, we hold that evidence of <collateral source
paynents is adm ssible under Ws. Stat. 8 893.55(7) only if the

evidence is relevant. In a nedical mal practice action, evidence

2 As part of the stipulation, the Weborgs agreed to disniss
with prejudice their clains against the Injured Patients and
Fam | i es Conpensation Fund. The Fund is therefore not party to
this appeal .
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of collateral source paynents is relevant if it is probative of
any fact that is of consequence to the determ nation of damages.
In this case, the circuit court admtted the evidence of life
i nsurance proceeds and social security benefits wthout first
determining in its discretion whether either piece of evidence
was relevant to the jury's determ nation of danages. Because
the «circuit court applied an inproper legal standard in
admtting the evidence of |life insurance proceeds and soci al
security benefits, we conclude that the circuit court
erroneously exercised its discretion.

18 However, considering the trial as a whole, we concl ude
that the circuit court's error in admtting the evidence of life
i nsurance proceeds and social security benefits did not affect
t he Weborgs' substantial rights and was therefore harnl ess.

19 Second, we conclude that the circuit court erroneously
exercised its discretion in nodifying the standard jury
instruction on expert testinony. Agai n, however, we determ ne
that the error was harnl ess.

| . FACTUAL BACKGROUND

10 Prior to his death, WIliam Wborg lived with his wife
and their three sons in the Village of Ephraim in Door County.
Since graduating from high school, WIIliam worked at a snall
machi ne shop in Egg Harbor. WIlliam purchased the shop in
Cct ober 2003, nearly one year before he died.

11 On March 22, 2004, WIIliam devel oped heaviness in his
chest while exercising. Two days later, he was evaluated by Dr.
Rebhan, a famly practitioner. Dr. Rebhan perforned a physical

4
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exam nation and an el ectrocardi ogram (EKG.%® The EKG reveal ed a
normal sinus rhythm w thout acute wave changes. Dr. Rebhan
prescribed a cholesterol-lowering nedication and advised WIIiam
to begin a daily aspirin reginen. Dr. Rebhan al so schedul ed
WIlliamfor an exercise stress test.

12 The exercise stress test was admnistered on April 1,
2004, and consisted of an EKG before, during, and after
treadm || exercise. In addition, a nuclear isotope was injected
into Wlliams body to neasure his blood flow both at rest and
W th stress.

13 The results of the nuclear scan were interpreted by
Dr. Borgnes, a radiologist, as showwng a mldly enlarged |left
ventricle and a small fixed defect consistent with an old
infarct.?

14 Upon receiving the results of the exercise stress
test, Dr. Rebhan prescribed nitroglycerin and referred WIIliam

to Dr. Jenny, a cardiologist, for further eval uation. Dr. Jenny

3 An EKG (also known as an ECG is "[a] record of the
variations in electric potential which occur in the heart as it
contracts and rel axes." Black's Medical Dictionary 226 (Dr.
Harvey Marcovitch ed., 41st ed. 2006). An EKG is "recorded by
connecting the outside of the body by electrodes wth an
instrunment known as an electrocardiograph. . . . The nor nal
el ectrocardi ogram of each heartbeat shows one wave corresponding
to the activity of the atria and four waves corresponding to the
phases of each ventricular beat." |d.

“ An "infarction" is defined as "[t]he changes in an organ
when an artery is suddenly blocked, leading to the formation of
a dense, wedge-shaped nmass of dead tissue in the part of the
organ supplied by the artery.” Black's Medical Dictionary,
supra note 3, at 362.
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interpreted the results of WIlliamMs EKG and perfornmed a
physi cal exam nation and chest x-ray on April 7, 2004.
According to Dr. Jenny, WIlliams resting EKG was normal, but
his EKG wunder stress denonstrated "definitive convincing
evidence of ischema."® Further observing that WIlliams chest
Xx-ray was "unrenmarkable,” Dr. Jenny ultimately opined that
Wlliam suffered from "[p]robable nuscul oskeletal chest wall
pain."

15 On June 25, 2004, WIlliamreturned to Dr. Rebhan for a
physi cal exam nation. WIIliam expressed no specific concerns at
that tine but advised that he continued to experience occasional
chest pain while exercising. Noting that WIlliam s chest pain
was "ruled out from a cardiac standpoint,"” Dr. Rebhan referred
Wlliamto a physical therapist.

116 The physical therapist evaluated WIlIliam on August 27,
2004, but detected "[n]o signs of muscul oskel etal inpairnent.”

117 Upon receiving the physical therapist's report, Dr.
Rebhan suggested that WIlliams chest pain may be related to
acid reflux and so directed Wlliamto take heartburn nedication
for a ten-day trial period.

118 On Septenber 9, 2004, WIIliam tel ephoned Dr. Rebhan's

office, conplaining that the heartburn nedication did not help.

® "Ischaem a" is defined as "[b]loodl essness of a part of
the body, due to contraction, spasm constriction or blocking
(by enmbolus or by thrombus) of the arteries: for exanple, of the
heart."” Black's Medical Dictionary, supra note 3, at 381.
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Dr. Rebhan responded the next day, advising that WIlliam s chest
pain was "[most |ikely muscul oskel etal ."

119 WIlliam Wborg died on Septenber 26, 2004, prior to
hi s next schedul ed appointment with Dr. Rebhan. The Door County
Medi cal Exam ner determned that WIlliams cause of death was
"severe coronary artery disease due to arteriosclerotic
cardi ovascul ar di sease (hardening of the arteries).”

1. PROCEDURAL POSTURE

20 On March 6, 2007, the Wborgs filed a nedica
mal practice action against the physicians, claimng that WIIiam
died as a result of the negligence of Dr. Jenny, Dr. Borgnes
and Dr. Rebhan. The Wborgs sought damages for pain and
suffering endured by WIliam funeral and burial expenses
incurred by Wlliams estate, and pecuniary |osses and the | oss
of society and conpanionship sustained by WIlIliams surviving
wi fe and three sons.

21 On Septenber 8, 2009, the physicians filed notions in

limne, seeking, inter alia, an order permtting the physicians

to introduce at trial evidence of collateral source paynents,
nanely, life insurance proceeds and social security benefits
received by Theresa Wborg as a result of her husband' s death.
The physicians argued that Ws. Stat. § 893.55(7), clarified by
this court in Lagerstrom v. Mrtle Werth Hospital -Mayo Health

System 2005 W 124, 285 Ws. 2d 1, 700 N W2d 201, expressly
all ows evidence of collateral source paynents to be introduced

in nmedical mal practice actions.
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122 The Weborgs objected to the physicians’ notion at a

hearing on Septenber 14, 20009. Relying on Lagerstrom the

Weborgs contended that the jury is not permtted to use evidence
of collateral source paynents to reduce its award of danmages,
and consequently, Theresa Wborg's receipt of Ilife insurance
proceeds and social security benefits has no rel evance. In any
case, the Wborgs argued, the evidence should be excluded under
Ws. Stat. 8 904.03 on the grounds of confusion and unfair
prej udi ce.

123 The physicians countered that "the |anguage of [Ws.
Stat. § 893.55(7)] is directory,” taking the admssion of
coll ateral source paynents in nedical nalpractice actions out of
the circuit court's discretion. Furthernore, the physicians

mai nt ai ned, the Lagerstrom court specifically nentioned life

i nsurance proceeds as a type of paynent enconpassed by
§ 893.55(7).

24 The circuit court agreed. By a letter decision dated
Septenber 17, 2009, the circuit court granted the physicians'
motion in limne, permtting the physicians to introduce at
trial evidence of collateral source paynents, including life
i nsurance proceeds and social security benefits received by
Theresa Wborg as a result of her husband' s deat h.

25 The <case proceeded to a jury trial beginning on
Cctober 6, 2009. The trial lasted eight days. The evidence of
life insurance proceeds and social security benefits was first
introduced by the \Weborgs' counsel through his direct

exam nation of Theresa Wborg. Theresa Wborg testified that
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she received I|ife insurance proceeds as a result of her
husband's death and that she and her husband paid premuns for
the insurance. She simlarly testified that she received $3, 300
per month in social security benefits as a result of her
husband' s deat h.

26 The anount of the life insurance proceeds was elicited
by counsel for the Injured Patients and Famlies Conpensation
Fund through his cross-exam nation of Theresa Wborg. Ther esa
Weborg acknowl edged that the life insurance proceeds totaled
over $1.4 mllion. She al so repeated that she received $3, 300
per nmonth in social security benefits.

27 The jury never heard another nention of the life
i nsurance proceeds or social security benefits.

128 At the close of the Wborgs' case, the parties
informed the circuit court that they had entered into a
stipulation in regard to danages. Specifically, the parties
stipulated that if the jury finds liability as to one or nore of
the three physicians, then the Wborgs' damages w il be set at
exactly $1 mllion. As part of the stipulation, the Wborgs
agreed to dismss wth preudice their clains against the
Injured Patients and Fam |ies Conpensation Fund.

129 The physicians then advised the circuit court that
pursuant to the parties' agreenent, the jury is to be "told
not hi ng" about the stipulation: "[T]lhe jury will not be told
about the stipulation for one thing, that there is a
stipulation, and [] they won't be even told that they don't need
to find damages."” The circuit court tw ce asked counsel for the

9



No. 2010AP258

Weborgs whet her he agreed. Counsel for the Wborgs responded,
"Fine with ne."

30 The circuit court entered an order on the stipul ation
on Cctober 13, 2009.

131 At the close of the physicians' case, the circuit
court conducted a conference on jury instructions. Rel evant to
this appeal, the physicians requested the circuit court to
nmodify the standard jury instruction on expert testinony, Ws
JI—Civil 260,° by adding the follow ng enphasi zed | anguage: " You

are not bound by any expert's opinion, except with regard to the

standard of care exercised by nedical doctors.” (Enphasi s

added.) Absent that addition, the physicians argued, Ws JI —
Civil 260 is inconsistent with Ws JI—€&ivil 1023, the standard
jury instruction on nedical negligence, which instructs that the
standard of <care, skill, and judgnent exercised by nedical

doctors must be deternined from expert testinony.’

® Wsconsin JI—Civil 260 states, in relevant part:

Usually witnesses can testify only to facts they

know.

But, a wtness wth expertise in a «calling
(specialty) may give an opinion in that calling
(specialty). In determning the weight to be given an

opi nion, you should consider the qualifications and
credibility of the expert and whether reasons for the

opinion are based on facts in the case. Qpi ni on
evi dence was admtted in this case to help you reach a
concl usi on. You are not bound by any expert's
opi ni on.

" Wsconsin JI—Civil 1023 states, in relevant part:

10



No. 2010AP258

132 The Weborgs objected to the nodified jury instruction,
contending that Ws JI—€&ivil 1023 does not change the fact that
the jury is not bound by any one expert's opinion.

33 The circuit court agreed wth the physicians and
granted their request to nodify Ws JI—€Civil 260. The circuit
court explained that the nodified jury instruction "just
reaffirn{s]" that the jury must rely on expert testinony in
order to find that the physicians violated the standard of care.

134 The jury returned its verdict on Cctober 16, 2009,
finding that neither Dr. Jenny, Dr. Borgnes, nor Dr. Rebhan was
negligent in his care and treatnent of WIIiam Wborg. At the
same tinme, the jury found that WIliam was negligent with regard
to his own health but that his negligence was not a cause of his
deat h. Pursuant to the parties' stipulation, the jury was not
asked any questions pertaining to damages.

135 On Novenber 5, 2009, the Whborgs filed a notion after

verdict, seeking a new trial on the grounds that, inter alia,

the circuit court erroneously admtted the evidence of life

You have heard testinony during this trial from
doctors who have testified as expert wtnesses. The
reason for this is because the degree of care, skill
and judgnment which a reasonable doctor would exercise
is not a mtter wthin the comon know edge of
| ayper sons. This standard is wthin the special
knowl edge of experts in the field of nedicine and can
only be established by the testinony of experts. You,
therefore, nmay not speculate or guess what the
standard of care, skill and judgment is in deciding
this case but rather nust attenpt to determne it from
the expert testinony that you heard during this trial.

11
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i nsurance proceeds and social security benefits and erroneously
nodi fied the standard jury instruction on expert testinony.

136 The <circuit court denied the Wborgs' notion at a
hearing on Decenber 10, 2009. Wiile expressing that the
evidence of collateral source paynents was unquestionably
prejudicial to the Wborgs, the <circuit court nevertheless
concluded that the evidence was properly admtted, citing both

Ws. Stat. 8 893.55(7) and Lagerstrom The «circuit court

further determned that the nodified jury instruction was not
erroneous or confusing, reiterating its previous ruling that the
added | anguage nerely rendered Ws JI—€ivil 260 consistent with
Ws Jl—€ivil 1023.

137 Accordingly, on Decenber 10, 2009, Decenber 23, 2009,
and January 11, 2010, respectively, the circuit court entered
three judgnents dismssing the Wborgs' clains against Dr.
Rebhan, Dr. Borgnes, and Dr. Jenny.

138 The Wborgs appealed, and the court of appeals
af firmed. Weborg, No. 2010AP258, unpublished slip op. The
court of appeals assuned, wthout deciding, that the circuit
court erred in admtting the evidence of collateral source
paynents. Id., T12. The court of appeals concluded, however,
that the error was harniess. Id., 91112, 15. To concl ude
otherwi se, the court reasoned, would be to assunme that the jury
acted inproperly by considering evidence of the Wborgs'

finances in determning whether the three physicians were

negligent. 1d., 915.

12
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139 The court of appeals agreed with the Whborgs that the
circuit court erroneously exercised its discretion in nodifying
the standard jury instruction on expert testinony. Id., 130.
Agai n, however, the court of appeals concluded that the error
was harm ess, explaining that the jury could not have reasonably
believed that it was expected to sinultaneously adopt
conflicting expert opinions on the standard of care.® Id., 730-
31.

40 The Weborgs petitioned this court for review, which we
granted on Decenber 1, 2011.

[11. STANDARD OF REVI EW

41 This court wll not disturb a circuit court's deci sion

to admt or exclude evidence wunless the «circuit court

erroneously exercised its discretion. State v. Ringer, 2010 W

69, 924, 326 Ws. 2d 351, 785 N W2d 448. ""A circuit court
erroneously exercises its discretion if it applies an inproper
| egal standard or nmakes a decision not reasonably supported by

the facts of record.'" Johnson v. Cintas Corp. No. 2, 2012 W

31, 9122, 339 Ws. 2d 493, 811 N.W2d 756 (quoting 260 N. 12th

St., LLC v. DOI, 2011 W 103, 19138, 338 Ws. 2d 34, 808

N. W2d 372). In this case, the circuit court's decision to

8 The Weborgs appealed to the court of appeals on the
additional ground that the circuit court erroneously exercised
its discretion in including the optional third paragraph in Ws
JI—Civil 1023. See Wborg v. Jenny, No. 2010AP258, unpubli shed
slip op., 1116-28 (Ws. C. App. June 2, 2011). The Weborgs
have abandoned that argunment before this court, and we therefore
do not address it.

13
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admt the wevidence of |ife insurance proceeds and soci al
security benefits was based wupon its interpretation and
application of Ws. Stat. 8§ 893.55(7). Statutory interpretation
and application present questions of law that this court reviews
de novo while benefitting from the analyses of the court of

appeals and circuit court. Heritage Farnms, Inc. v. Markel Ins.

Co. , 2012 W 26, 124, 339 Ws. 2d 125, 810 N . W2d 125;
Lagerstrom 285 Ws. 2d 1, 924.
42 A circuit court Ilikewise has broad discretion in

instructing a jury. Nommensen v. Am Cont'l Ins. Co., 2001 W

112, 4950, 246 Ws. 2d 132, 629 N W2d 301. A circuit court
appropriately exercises its discretion in admnistering a jury
instruction so long as the instruction as a whole correctly
states the law and conports with the facts of the case. Id.
This court independently reviews whether a jury instruction is a

correct statenent of the | aw State v. Fonte, 2005 W 77, 99,

281 Ws. 2d 654, 698 N W2d 594.

143 Still, a circuit court's erroneous exercise of
discretion does not warrant a new trial if the error was
har nl ess. See State . Harri s, 2008 W 15, 185, 307

Ws. 2d 555, 745 N.W2d 397; Martindale v. R pp, 2001 W 113,

130, 246 Ws. 2d 67, 629 N.W2d 698; State v. Ziebart, 2003 W

App 258, 126, 268 Ws. 2d 468, 673 N W2d 369. Application of
the harmess error rule presents a question of law that this

court reviews de novo. Ziebart, 268 Ws. 2d 468, 126.
| V. ANALYSI S

14
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A. Adni ssion of the Evidence of Life |Insurance Proceeds and
Soci al Security Benefits

44 Pursuant to the common |aw coll ateral source rule, an
injured party's recovery cannot be reduced by paynents or
benefits from sources coll ateral to, or aside from t he

tortfeasor. Koffman v. Leichtfuss, 2001 W 111, 929, 246

Ws. 2d 31, 630 N. W2d 201. "The rule is grounded in the |ong-
standing policy decision that should a wndfall arise as a
consequence of an outside paynent, the party to profit fromthat
collateral source is the person who has been injured, not the
one whose wongful acts caused the injury.” Id. (internal

guotations omtted); see also Ellswrth v. Schel brock, 2000 W

63, 7, 235 Ws. 2d 678, 611 N.W2d 764 ("The tortfeasor who is
legally responsible for causing injury is not relieved of his
obligation to the victim sinply because the victim had the
foresight to arrange, or good fortune to receive, benefits from
a collateral source for injuries and expenses.").

45 1In the context of danages for nedical expenses, the
collateral source rule permts the plaintiff to recover the
reasonable value of nedical services, wthout regard to
gratuitous nedical services rendered or paynents made on the
plaintiff's behalf by outside sources, including insurance

paynment s. Lager strom 285 Ws. 2d 1, 156; Kof f man, 246

Ws. 2d 31, 930. Stated otherwise, a tortfeasor is liable for
the reasonabl e value of nedical services, "without limtation to

the amounts actually paid by the victim"” Lagerstrom 285

Ws. 2d 1, {56.

15
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46 The coll ateral source rule also operates as an
evidentiary rule, precluding the introduction of evidence
pertaining to paynents or benefits received by a plaintiff from

sources collateral to the tortfeasor. Leitinger v. DBart, Inc.

2007 W 84, 130, 302 Ws. 2d 110, 736 N w2d 1. The rule
thereby "protects plaintiffs by guarding against the potential
m suse of collateral source evidence to deny the plaintiff [the]
full recovery to which he is entitled." [d., 31.

147 The collateral source rule ordinarily works in tandem

with the legal principle of subrogation. Lagerstrom 285

Ws. 2d 1, 165; Koffman, 246 Ws. 2d 31, ¢{33. By virtue and to
the extent of paynents nade on behalf of the injured party, the
payor, or subrogated party, generally obtains a right of
recovery in an action against the tortfeasor and is a necessary

party in such action. Lagerstrom 285 Ws. 2d 1, 964; Koffman

246 Ws. 2d 31, 133. Alternatively, the payor nmay waive its

right to subrogation in favor of reinbursenent. Lagerstrom 285

Ws. 2d 1, 964. In either case, the policy goals are the sane:
subrogation helps to ensure that the loss is ultimately placed
upon the tortfeasor and prevents the injured party from being
unjustly enriched through a double recovery, i.e., recovery from

both the subrogated party and the tortfeasor. Lagerstrom 285

Ws. 2d 1, 164; Koffman, 246 Ws. 2d 31, {33.
148 Through its enactnent of Ws. Stat. 8§ 893.55(7), the
| egislature expressly nodified the evidentiary aspect of the

collateral source rule, while retaining the rights of subrogated

16
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parties, in medical malpractice actions. See Lagerstrom 285

Ws. 2d 1, 1931, 46. Section 893.55(7) provides:

Evi dence of any conpensation for bodily injury
received from sources other than the defendant to
conpensate the claimant for the injury is adm ssible
in an action to recover damages for nmedi cal
mal practi ce. This section does not [|imt the
substantive or procedural rights of persons who have
cl ai rs based upon subrogati on.

As this court observed in Lagerstrom § 893.55(7) "is only 50

words long, yet covers a large area of the law of danamges in
medi cal nmal practice cases.” 285 Ws. 2d 1, ¢928. Interpreting

§ 893.55(7) for the first time, see id., 125, the Lagerstrom

court concluded that the statute "explicitly allows evidence of
col | at er al source paynents to be introduced in nedical
mal practice actions” but fails to state the purpose for which
the evidence of collateral source paynents is admssible and
fails to direct how the fact-finder may use the evidence of

collateral source paynents. Id., 95, see also id., 1927, 32,

69.

149 1In Lager strom t he decedent's survi vi ng wife,

individually and as special admnistrator of the decedent's
estate, comenced a nedical nmalpractice action against the
Myrtle Werth Hospital, Red Cedar Cdinic, and their insurers,
alleging that the decedent died as a result of one of the
def endant s’ physicians negligently inserting a feeding tube into
the passageway of the decedent's lungs rather than into his

st onach. Id., 199, 15. The defendants conceded that the

17
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physician was negligent but denied that his negligence caused
the decedent's death. 1d., 119-10.

150 At trial, the plaintiff introduced evidence that the
medi cal services rendered to the decedent were reasonably val ued
at $89,000. 1d., T17. Over the plaintiff's objection, however,
the circuit court permtted the defendants to introduce evidence
that the decedent's estate incurred only $755 in out-of-pocket
expenses for nedical services, while the remaining anount was
paid by collateral sources, including Medicare and private
i nsurance. 1d.

51 The circuit court instructed the jury that it may, but
is not required to, reduce its award for the reasonabl e val ue of
medi cal services by the anmount of the «collateral source
paynments. 1d., 918. In addition, the circuit court Iimted the
plaintiff's argunments concerning the estate's obligation to
rei nburse Medicare, permtting the plaintiff to argue only that
the estate could, if it wshed, voluntarily reinburse Medicare.
1d., T19.

52 The jury returned a verdict in favor of the plaintiff,
finding that the physician's negligence was a cause of the
decedent' s deat h. Id., 910. The jury awarded the plaintiff
$20,000 for the pain and suffering endured by the decedent and
$35,000 for the loss of society and conpani onship sustained by
the decedent's surviving wfe. Id., 9120. The jury further
awarded the plaintiff $755 for nmedical expenses and $0 for

funeral expenses incurred by the decedent's estate. |Id.
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153 The circuit court entered judgnent on the jury
verdi ct, and t he plaintiff appeal ed, chal | engi ng t he
constitutionality of Ws. Stat. § 893.55(7). See id., 911, 22
On certification fromthe court of appeals, id., 1, this court
reversed the judgnent entered by the circuit court and remanded

the cause to the circuit court for, inter alia, a new trial on

the issue of nedical expenses, id., 17, 100.

154 The Lagerstrom court began its analysis by concl uding

that the text of Ws. Stat. 8 893.55(7) "explicitly allows
evidence of collateral source paynents to be introduced in

medi cal mal practice actions.” Id., 9127. Wil e the Lagerstrom

appeal concerned only nedical expenses, the court acknow edged
that 8 893.55(7) is not so limted, noting that "the statute
appears to enconpass all danmages in a nedical nmalpractice
action . . . ." 1d., 928. The court further acknow edged that
8§ 893.55(7) does not inpose any |imts wupon the type of
coll ateral source paynents; rather, the statute, "on its face,"
appears to contenplate that evidence of all <collateral source
paynments is adm ssible in nedical mal practice actions, including
evidence of "paynents such as those from federal and state
governnments, |ife insurance, incone continuation plans, and
vol unteer services . . . ." Id., 930. Finally, while noting
that 8 893.55(7) concerns only "[e]vidence of any conpensation

for bodily injury" (enphasis added), the court concluded that

the statute "is broad enough to include wongful death actions.”

1d., 129.
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155 Despite the breadth of Ws. Stat. 8§ 893.55(7), as the
Lagerstrom court observed, the statute is noticeably silent as
to many of the issues that acconpany the adm ssion of evidence
of collateral source paynents, including the purpose for which
the evidence may be admtted, how the fact-finder may use the
evi dence, and whether the plaintiff may introduce evidence of
the expenses he or she incurred in acquiring the collateral
source paynents or evidence of his or her obligations to
rei mburse the collateral sources. See id., 132-35.

156 G ven the statute's silence on these issues, the court
turned to the legislative history of Ws. Stat. 8§ 893.55(7).
See id., 9137-48. O note, the court identified an earlier
draft of the statute that would have required an award of
damages in a nedical nmalpractice action to be reduced by
collateral source paynents. Id., 9138. The drafting records
indicated that the earlier draft was not adopted out of a
concern that an offset or reduction in an award of danmages woul d
negatively affect the subrogation rights of health insurers.
See id., 9142-43. I ndeed, as adopted, 8 893.55(7) expressly
provides that "[t]his section does not |imt the substantive or
procedural rights of persons who have <clains based upon

subrogation.” See also id., f140-43.

157 Considering the text and l|legislative history of Ws.

Stat. § 893.55(7), the Lagerstrom court wultimtely concluded

that the statute nodifies only the evidentiary aspect of the
collateral source rule, not the substantive aspect. Id., 146
That is, in the context of nedical expenses, 8 893.55(7)
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nmodi fies, but does not abrogate, the common I|law coll ateral
source rule that the plaintiff 1is entitled to recover the
reasonable value of nedical services, wthout regard to the
amount actually paid by the plaintiff. See id., §70. The court
determ ned that the jury "may hear evidence of collateral source
paynments and evidence relevant thereto to determne the
reasonabl e value of the nedical services but nust not use the

collateral source paynents as an offset to determne the

reasonabl e val ue of the nedical services." 1d., 76
158 An alternative interpretation of W s. St at .
8 893.55(7), the ~court reasoned, wuld inpair subrogation

rights. See id., 1171-73. Applying its holding to the facts in

Lagerstrom the court explained:

|f the estate recovers an award for the value of
the nedical services rendered, the estate would not
necessarily have a double recovery because it would
have an obligation to reinburse Medicare. :
Because Medicare nmay seek reinbursenent, to protect
Medicare's right of reinbursenment the collatera
source rule should apply. That is, the fact-finder
shoul d be advised of the estate's potential obligation
to Medicare and the fact-finder should not reduce an
award to the estate by the collateral source paynents
by Medicare because of the potential obligation to
repay Medicare. . . . It does not appear that
§ 893.55(7) can at the same tinme allow an offset for
coll ateral source paynents, protect the parties to the
action, and protect the rights of Medicare, which
provi ded col | ateral source paynents.

ld., f76. The court further advised that its interpretation of

§ 893.55(7) obviates the constitutional concerns raised by the

plaintiff. See id., 122.
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159 In Lagerstrom because the circuit court failed to

instruct the jury that it nust not reduce its award for the
reasonable value of nedical services by the anmount of the
coll ateral source paynents, this court reversed the judgnent and
remanded the cause to the circuit for a new trial on the issue
of medical expenses. 1d., 77.

60 Turning now to the instant case, the Wborgs argue
that the circuit court commtted reversible error in admtting
at trial evidence that Theresa Wborg received over $1.4 nillion
in life insurance proceeds and $3,300 per nonth in social
security benefits as a result of her husband's death.
Specifically, the Wborgs assert that evidence of collatera

source paynments is adm ssible under Ws. Stat. 8§ 893.55(7) only

if the evidence is relevant. In this case, the Wborgs submt,
the evidence of I|ife insurance proceeds and social security
benefits "could not have been relevant,"” even if t he

determ nati on of damages had remained with the jury. Relying on
Lagerstrom the Wborgs reason that the jury would not have been
permtted to use the evidence of collateral source paynents to
reduce its award for the Whborgs' financial |oss, and therefore,
there was no reason to admt the evidence in the first place.

61 In response, the physicians maintain that the plain
| anguage of Ws. Stat. 8§ 893.55(7) "affirmatively directs" the
circuit court to admt evidence of collateral source paynents in
medi cal mal practice actions, reflecting a | egi sl ative

determ nation that such evidence is "always relevant” in nedical
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mal practice actions.?® The physicians contend that their
interpretation of 8§ 893.55(7) is consistent with the statute's

policy objectives as set forth by this court in Lagerstrom

Even assum ng, arguendo, that we agree with the Waborgs that
8 893.55(7) contenplates a separate relevancy determ nation, the
physi cians assert that, in this case, we should not upset the
circuit court's discretionary determnation to admt the
evidence of life insurance proceeds and social security benefits
because the evidence was relevant to the jury's determ nation of
damages. In any event, the physicians argue, the court of
appeals correctly concluded that the adm ssion of the evidence
of life insurance proceeds and social security benefits was
har m ess.

162 We agree with the Wborgs that evidence of collateral
source paynments is adm ssible under Ws. Stat. 8§ 893.55(7) only
if the evidence is relevant. In Wsconsin, "[a]ll relevant
evidence is admssible, except as otherwise provided by the
constitutions of the United States and the state of Wsconsin,
by statute, by these rules, or by other rules adopted by the

suprene court." Ws. Stat. § 904.02. At the sane tine,

® Citing State v. WIlianson, 84 Ws. 2d 370, 391, 267
N. W2d 337 (1978), the physicians alternatively argue that the
Weborgs forfeited their right to challenge the circuit court's
adm ssion of the evidence of <collateral source paynents by
failing to strike Theresa Wborg' s objectionable testinmony and
by failing to ask for a curative instruction. W disagree. The
Weborgs preserved their objection by challenging the physicians'
nmotion in limne at the Septenber 14, 2009, hearing; nothing
nore was required.
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"[e] vidence which is not relevant is not admssible,” 8§ 904.02,

with no exception. |In other words, irrelevant evidence "nust be
excl uded. " 7 Daniel D. Blinka, Wsconsin Practice Series:
W sconsin Evidence 8§ 401.1, at 96 (3d ed. 2008). Rel evancy,
therefore, is the "first hurdle" that any evidence nust
overcone. |d.

163 Evidence is relevant if it has "any tendency to make
the existence of any fact that is of consequence to the
determ nation of the action nore probable or |ess probable than
it would be without the evidence." Ws. Stat. 8§ 904.01. Thus,
in a nedical nmalpractice action, evidence of collateral source
paynents is relevant if it is probative of any fact that is of
consequence to the determ nation of damages. See Blinka, supra
8§ 401.1, at 96-97. Danmmges recoverable in a nedical malpractice
action include pain, suffering, and noneconomc effects of
disability; loss of consortium society, and conpanionship or
loss of Ilove and affection; loss of earnings or earning
capacity; nedical expenses; and any "[o]ther econom c injuries
and damages." Ws. Stat. § 893.55(5). For exanple, in
Lagerstrom this court concluded that evidence of collatera
source paynents may be relevant to the jury's determ nation of
the reasonable value of nedical services. See 285 Ws. 2d 1,
176.

164 Still, whether a particular piece of evidence is
relevant is conmtted to the sound discretion of the circuit

court. State v. Mran, 2005 W 115, 945, 284 Ws. 2d 24, 700

N. W 2d 884. Contrary to the physicians' suggestion, Ws. Stat.
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8 893.55(7) does not direct that evidence of collateral source
paynments is inherently relevant in nedical nalpractice actions,
thereby overriding the circuit court's discretionary authority.
Section 893.55(7) states only that evidence of collateral source
paynments "is admssible in an action to recover danages for
medi cal mal practice.” That evidence of collateral source
paynments "is adm ssible" in nedical malpractice actions does not
mean that evidence of «collateral source paynents is always
relevant in every nedical malpractice action. Rat her, as this

court explained in Lagerstrom 8§ 893.55(7) nerely nodifies the

evidentiary aspect of the collateral source rule. 285
Ws. 2d 1, ¢946. That is, in the context of nmedical malpractice
actions, 8 893.55(7) renders "adm ssible" evidence that would
otherwi se be precluded under the common |aw collateral source
rule, nanely, evidence of paynents or benefits received by the
plaintiff from sources collateral to the tortfeasor. As in any

ot her case, however, "whether such evidence should be adntted

lies within the discretion of the circuit court." State v.
Doss, 2008 W 93, {75, 312 Ws. 2d 570, 754 N.W2d 150 (enphasis
added) . As Professor Blinka explains, the word "adm ssible"
sinply refers to a larger "process of regulating the disclosure
of evidence to the trier of fact." Blinka, supra, § 402.1, at
130.

165 Mbreover, pursuant to Ws. St at . 8 904. 03, even
rel evant evidence "may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice,
confusion of the 1issues, or msleading the jury, or by
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considerations of undue delay, waste of tinme, or needless

presentation of cunulative evidence." The decision to exclude
evidence under 8§ 904.03, like the determ nation of relevancy,
rests in the discretion of the circuit court. State .

Franklin, 2004 W 38, 965, 270 Ws. 2d 271, 677 N W2d 276;
Bl i nka, supra, § 403.1, at 134.

66 In this case, we conclude that the circuit court
applied an inproper legal standard in admtting the evidence of
life insurance proceeds and social security benefits and
therefore erroneously exercised its discretion. Specifically,
the circuit court admtted the evidence of life insurance
proceeds and social security benefits without first determ ning
in its discretion whether either piece of evidence was relevant
to the jury's determnation of damages. In doing so, the
circuit court adopted the physicians' interpretation of Ws.
Stat. 8§ 893.55(7)—an interpretation that we reject today.

167 When a circuit court fails to exercise its discretion
on the erroneous ground that the discretionary authority does
not exist, our ordinary practice is to reverse and remand the
cause to the circuit court so that the court my exercise the

discretion it previously failed to exercise. Wrner v. Hendree,

2011 W 10, 982, 331 Ws. 2d 511, 795 N W2d 423; Farners &
Merchs. Bank v. Reedsburg Bank, 12 Ws. 2d 212, 228, 107

N.W2d 169 (1961). In this case, however, we determne that a
remand i S unnecessary. We, like the court of appeals, conclude
that the circuit court's error in admtting the evidence of life
i nsurance proceeds and social security benefits was harni ess.
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68 A circuit court's erroneous exercise of discretion in
admtting or excluding evidence does not necessarily constitute

reversible error. See Geen v. Smth & Nephew AHP, Inc., 2001

W 109, 196, 245 Ws. 2d 772, 629 N W2d 727, Martindale, 246

Ws. 2d 67, 930. Pursuant to Ws. Stat. § 805.18(2), the
i nproper adm ssion of evidence is not grounds for reversing a
judgnent or granting a new trial unless, after an exam nation of
the entire action, it shall appear that the error "affected the
substantial rights of the party" seeking to reverse the judgnent
or secure a newtrial.!® See also Ws. Stat. § 901.03(1) ("Error
may not be predicated upon a ruling which admts or excludes
evi dence unless a substantial right of the party is affected.").
In order for an error to affect the substantial rights of a
party within the neaning of Ws. Stat. 8§ 805.18(2), "there nust
be a reasonable possibility that the error contributed to the

outcone of the action or proceeding at issue." Martindale, 246

Ws. 2d 67, 132; Nomensen, 246 Ws. 2d 132, 952; see also State

V. Harvey, 2002 W 93, 4941, 254 Ws. 2d 442, 647 N W2d 189

¥ 1nits entirety, Ws. Stat. § 805.18(2) states:

No judgnment shall be reversed or set aside or new
trial granted in any action or proceeding on the
ground of selection or msdirection of the jury, or
the inproper adm ssion of evidence, or for error as to
any matter of pleading or procedure, unless in the
opinion of the court to which the application is nmade,
after an exam nation of the entire action or
proceeding, it shall appear that the error conplained
of has affected the substantial rights of the party
seeking to reverse or set aside the judgnent, or to
secure a new trial.
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(clarifying that the phrase "reasonable possibility" has the
sanme substantive neaning as the phrase "reasonable probability"

used by the United States Suprenme Court in Strickland v.

Washi ngt on, 466 U. S 668, 694 (1984)). "A reasonabl e
possibility of a different outconme is a possibility sufficient

to 'underm ne confidence in the outcone.'" Marti ndal e, 246

Ws. 2d 67, 132 (quoting State v. Dyess, 124 Ws. 2d 525, 545,

370 N.W2d 222 (1985)).

169 In this case, considering the trial as a whole, we
agree with the physicians that the circuit court's error in
admtting the evidence of |life insurance proceeds and soci al
security benefits did not affect the Wborgs' substanti al
rights. That is, the adm ssion of the evidence of collateral
source paynents does not underm ne our confidence in the jury's
determ nation that neither Dr. Jenny, Dr. Borgnes, nor Dr.
Rebhan was negligent in his care and treatnent of WIIliam
Webor g. The fact that Theresa Wborg received life insurance
proceeds and social security benefits as a result of her
husband's death was first introduced on the third day of the
eight-day trial by counsel for the Whborgs through his direct
exam nation of Theresa Wborg. The anmount of the life insurance
proceeds was then elicited by counsel for the Injured Patients
and Fam lies Conpensation Fund through his cross-exam nation of
Theresa Webor g. Neither the life insurance proceeds nor soci al
security benefits were ever nentioned again. | ndeed, on the
fifth day of trial, at the close of the Wborgs' case, the
parties stipulated to the anmount of damages. As a result, the
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physi cians made no nention of damages during their case, and
neither the Wwborgs nor the physicians nentioned damages, |et
alone the collateral source paynents, in their closing
argunents. Mor eover, pursuant to the parties' stipulation, the
jury received no instructions pertaining to damages and was not
asked to determ ne danmages; rather, the jury was instructed on
and asked to determne only negligence and causation. In
particular, consistent with Ws JI—€Civil 1023, the jury was
instructed that the standard it nust apply in determining if
either Dr. Jenny, Dr. Borgnes, or Dr. Rebhan was negligent is

whet her the respective physician failed to conform to the

standard of care. The standard of care, the circuit court
explained, is "the degree of care, skill and judgnent which a
reasonabl e cardi ol ogi st, famly practitioner, and general

di agnostic radiol ogi st, respectively, would exercise in the sane
or simlar circunstances, having due regard for the state of
medi cal science at the time WIlIliam Wborg was treated and
di agnosed.” Thus, in order for us to conclude, as the Wborgs
submt, that there is a reasonable possibility that the evidence
of collateral source paynents contributed to the outconme of the
trial, we would have to assune that the jury disregarded its
instructions and based its determnation that the three
physi ci ans were not negligent on evidence that had no bearing on
the standard of care. VWiile that may be a possibility, it is
not a reasonable one. As the court of appeals aptly noted, see
Weborg, No. 2010AP258, wunpublished slip op., 915, we nust
presune that the jury followed the circuit court's instructions.
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State v. Johnston, 184 Ws. 2d 794, 822, 518 N W2d 759 (1994);

Curkeet v. Joint Sch. Dist. No. 2, 159 Ws. 149, 153, 149

N.W 708 (1914); State v. Deer, 125 Ws. 2d 357, 364, 372

N.W2d 176 (Ct. App. 1985).

B. Modification of the Standard Jury Instruction on Expert
Test i nony

170 "The purpose of a jury instruction is to fully and
fairly informthe jury of a rule or principle of |aw applicable
to a particular case.” Nonmensen, 246 Ws. 2d 132, {36. I n

short, jury instructions "explain what the |aw neans to persons

who wusually do not possess |aw degrees.” Id. (interna
guotations omtted). Jury instructions should therefore "be as
clear and sinple as reasonably possible.” | d. | ndeed, the

validity of the jury's verdict may depend upon it. Fonte, 281
Ws. 2d 654, 115.

71 1In this case, the Wborgs argue that the circuit court
commtted reversible error in nodifying the standard jury
instruction on expert testinony. The circuit court nodified Ws
JI—Civil 260 by adding the follow ng enphasized |anguage: "You

are not bound by any expert's opinion, except with regard to the

standard of care exercised by nedical doctors.” (Enphasi s

added.) The Wborgs contend that the nodified jury instruction
is inherently inconsistent: while the standard jury instruction
inforns the jury that it is not bound by any expert's opinion

the nodified jury instruction informs the jury just the
opposite, nanely, that it is bound by an expert's opinion on the

standard of care.

30



No. 2010AP258

172 The physicians respond that the nodified jury
instruction accurately states the principles of |aw applicable
to nedical nmalpractice actions. Specifically, the physicians
mai ntain, and the circuit court agreed, that the nodified jury
instruction nerely aligns Ws JI—€Civil 260 with Ws JI—Civil
1023, the standard jury instruction on nedical negligence, which
instructs that the standard of care exercised by nedical doctors
nmust be determ ned from expert testinony.

173 W conclude that the circuit court erroneously
exercised its discretion in nodifying the standard jury
instruction on expert testinony. W agree with the Wborgs that
the nodified jury instruction is inherently inconsistent. \Wile
Ws JI—Civil 260 instructs the jury that it is "not bound by
any expert's opinion" (enphasis added), the nodified jury
instruction can reasonably be read to suggest that the jury is
bound by an expert's opinion on the standard of care exercised
by medi cal doctors. It is true, as the physicians point out,
that Ws JI—Civil 1023 instructs that the standard of care
exercised by nmedical doctors nust be determned from expert
t esti nony. See Ws JI—Civil 1023 (providing that the standard
of care exercised by nedical doctors "is within the special
knowl edge of experts in the field of nedicine and can only be
established by the testinony of experts"). However, that the
jury nmust determne the standard of care from expert testinony
does not nean that the jury is bound by any one expert's opinion
on the standard of care. Rat her, by evaluating the
qualifications and credibility of each expert, the jury nmay
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still accept one expert's opinion on the standard of care over
anot her' s. Because the nodified jury instruction suggested
otherwi se, we conclude that the instruction was an incorrect
statenment of the | aw

174 Again, however, we conclude that the circuit court's
error in nmodifying the standard jury instruction on expert
testinony did not affect the Wborgs' substantial rights and was

therefore harm ess. Jury instructions are evaluated in their

entirety, not in isolation. State v. Paulson, 106 Ws. 2d 96,

108, 315 N.W2d 350 (1982). Here, as previously nentioned, the
jury was appropriately instructed on the standard for
determ ning nedi cal negligence, in accordance with Ws JI —&ivi l
1023. In addition, while the nodified jury instruction on
expert testinony erroneously suggested that the jury is bound by
an expert's opinion on the standard of care, the imediately
succeeding instruction clarified that the jury is to "weigh the
different expert opinions against each other and consider the
relative qualifications and credibility of the experts and the
reasons and facts supporting their opinions.” Absent any
indication to the contrary, we presune that the jury did just
that: the jury weighed the different expert opinions on standard
of care against each other; accepted certain experts' opinions
over others; and ultimately determned that Dr. Jenny, Dr.
Borgnes, and Dr. Rebhan each used the standard of care that a
reasonabl e cardi ol ogi st, famly practitioner, and general
di agnostic radiol ogi st, respectively, would exercise in the sane
or simlar circunstances. Accordingly, we are satisfied that
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there is no reasonable possibility that the circuit court's
error in nmodifying the standard jury instruction on expert
testinmony contributed to the outconme of the trial.

V. CONCLUSI ON

175 First, we hold that evidence of <collateral source
paynments is adm ssible under Ws. Stat. 8 893.55(7) only if the
evidence is relevant. In a nedical mal practice action, evidence
of collateral source paynents is relevant if it is probative of
any fact that is of consequence to the determ nation of damages.
In this case, the circuit court admtted the evidence of life
i nsurance proceeds and social security benefits wthout first
determining in its discretion whether either piece of evidence
was relevant to the jury's determ nation of danmages. Because
the circuit court applied an inproper |egal standard in
admtting the evidence of |ife insurance proceeds and soci al
security benefits, we conclude that the circuit court
erroneously exercised its discretion.

76 However, considering the trial as a whole, we conclude
that the circuit court's error in admtting the evidence of life
i nsurance proceeds and social security benefits did not affect
t he Weborgs' substantial rights and was therefore harnl ess.

77 Second, we conclude that the circuit court erroneously
exercised its discretion in nodifying the standard jury
instruction on expert testinony. Agai n, however, we determ ne
that the error was harnl ess.

By the Court.—Fhe decision of the court of appeals is
af firmed.
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178 SH RLEY S. ABRAHAMSON, C.J. (concurring in part and
dissenting in part). | agree with the majority that the circuit
court erred when it granted the physicians' notion in |imne and
allowed the jury to learn that the plaintiffs received over $1.4
mllion in life insurance proceeds and $3,300 per nonth in
social security benefits as a result of M. Wborg' s untinely
death. See, e.g., mgjority op., 917, 66. The evidence was not
rel evant to any disputed issue in the present case.

179 1 dissent, however, because | cannot assuredly say, as
the majority does (Y69), that the error does not underm ne ny
confidence in the jury's determ nation that not one of the three
physicians was negligent in the care and treatnment of WIIiam
Webor g.

80 The proceeds of the life insurance in the present case
are unusually large, and jurors would very |ikely renenber these
Sunms. Consi dering the nature of the error and the evidence in
the record supporting a finding of negligence, | conclude that
the error affected the plaintiffs' substantial rights and was
not harnl ess.?

81 Reading the majority opinion at 913 and 69, one m ght
think that only one or two questions and answers in a long trial

involved |ife insurance proceeds. Not so.

! This court has frequently set forth various factors that
may be relevant to determining whether a particular error was
harm ess in a given case. See, e.g., State v. Jorgensen, 2008
W 60, 923, 310 Ws. 2d 138, 754 N.W2d 77; State v. Billings
110 Ws. 2d 661, 668-69, 329 N.W2d 192 (1983).
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82 In fact, the defense pressed evidence about the life
i nsurance proceeds on the jury. The defense fought to introduce
the evidence (and still <clainms the evidence was properly
adm tted). The defense then neticulously elicited testinony
about the proceeds of each life insurance policy, extracting
specific dollar amounts relating to each policy. The defense
repeatedly drew attention to the numerous, substantial suns Ms.
Weborg had already received as a result of M. Wborg' s death
and hammered hone to the jury what to many (including nyself)
appears to be an unusual and astronom cal total. Al t hough the
evi dence was put before the jury on the third day of an eight-
day trial, as the majority explains at 169, the trial transcript
denonstrates the very heavy enphasis the defense placed on the

life insurance proceeds.

183 Here is how the evidence of the life insurance
proceeds was presented to the jury. During his direct
exani nati on of M s. Webor g, t he plaintiffs’ att orney

preenptively introduced evidence that the plaintiffs had
received life insurance proceeds and social security benefits
due to M. Wborg's death, to reduce the possibility of

prej udi ce?:

21t seems clear that the plaintiffs' attorney chose to
preenptively introduce the evidence of the plaintiffs' life
i nsurance proceeds and social security benefits in an effort to
reduce the potential prejudicial inpact of the evidence that the
circuit court ruled was adm ssible. Cf. Porter v. Vista Bldg
Maint. Servs., Inc., 630 So. 2d 205, 206 (Fla. Dist. C. App.
1993) ("Plaintiff's counsel 's att enpt to di m ni sh t he
prejudicial inpact of the damagi ng evidence did not, contrary to
appel l ee's contentions, waive the error, or render the error
har m ess. A party cannot be penalized for his good-faith
reliance on a trial court's incorrect ruling.").

2
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[Plaintiffs' Counsel]: You received life insurance
proceeds after your husband died, did you not?

Ms. Weborg: Yes, | did.

[Plaintiffs' Counsel]: You received proceeds from
Nort hwestern Mitual Life Insurance Conpany. Did you
and your husband pay the premuns in order to have
that life insurance in force when your husband di ed?

Ms. Weborg: Yes, we did.

[Plaintiffs' Counsel ] : You al so recei ved life
insurance from Valley Forge Life Insurance Conpany.
Did you and your husband pay the premuns in order to
have that life insurance in force?

Ms. Wborg: Yes.

[Plaintiffs' Counsel ] : You al so recei ved life
i nsurance from Crown Life. Did you and your husband
pay the premiunms in order to have that |ife insurance
in force?

Ms. Wborg: Yes, we did.

[Plaintiffs' Counsel]: There was also a paynent nade
to you for life insurance from Jackson National Life
| nsurance Conpany. Did you and your husband pay the
prem uns to have that |life insurance in force?

Ms. Wborg: | think that is the life insurance policy
t hrough Itasca Systens. When Bill becane the owner,
he took out that policy, and the conpany paid that
policy, or it was paid through the conpany.

[Plaintiffs' Counsel]: And then you also received a
one-tinme death benefit from social security; is that
correct?

The fact that the plaintiffs' attorney first introduced the
evi dence does not strengthen the physicians' argunent that the

evidentiary error was harnless. In fact, the attorney's
deci sion denonstrates just how prejudicial he feared the
evi dence woul d be. The plaintiffs' attorney took pains to

enphasi ze that Ms. Wborg and her husband had paid prem uns for
these benefits and avoided eliciting the exact dollar figures
recovered fromthe various policies.

3
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Ms. Wborg: Yes.

[Plaintiffs' Counsel]: And you also receive is it
$3, 300 per nont h from the soci al security
adm ni stration?

Ms. Wborg: Yes.

[Plaintiffs' Counsel]: As a result of your husband' s
deat h?

Ms. Weborg: Yes.

184 Although the plaintiffs' counsel avoided soliciting
informati on about the exact amount of the proceeds of the life
i nsurance policies, on cross-exam nation counsel for the Injured
Patients and Fam lies Conpensation Fund systematically elicited
the precise amobunt of life insurance proceeds the plaintiffs had

recei ved:

[ Fund's Counsel]: There were several I|ife insurance
policies insuring your husband' s life, correct?

Ms. Weborg: Yes, there were.

[ Fund's Counsel]: And there are four insurers that
made paynents to you because of his death, correct?

Ms. Weborg: Yes.

[ Fund's Counsel]: And the first paynent you received
was for a hundred thousand dollars from Northwestern
Mutual , correct?

M's. Wborg: Yes.

[ Fund's Counsel]: And then you received paynent of a
little over a mllion dollars from Crown Life,
correct?

Ms. Wborg: No. It says Valley Forge paynent of a

mllion dollars.
[ Fund's Counsel]: |I'm sorry. | msread it. Let ne
start from the top. You received a paynent of

$100, 000 on Cct ober 10t h.
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Ms. Wborg: Yes. That was Northwestern Mitual.
[ Fund' s Counsel ]: Ckay.

Ms. Weborg: And that was—+t was an annuity that Bill
had bought, and although it was from Northwestern
Mutual Life Insurance Conpany, and | guess that's
technically—but it was an annuity. That's a little
bit different than insurance.

[ Fund's Counsel]: GCkay. But in any event, it was a
hundred thousand dol | ars-plus check nmade out to you?

Ms. Wborg: Yes.

[ Fund's Counsel]: And then you received a paynent of
$1 mllion on Cctober 25 of 2004 and that was from
Val | ey Forge Life Insurance Conpany, correct?

Ms. Wborg: Yes. And that was the insurance that |
menti oned when | was talking to M. End that Bill
purchased when he purchased the conpany to insure
that—to insure hinself, his famly, his conpany in
t he event of, obviously, his death.

[ Fund's Counsel]: But in any event, after he died, you
received a check from Valley Forge for over a mllion
dol | ars?

Ms. Wborg: Yes, | did.

[ Fund's Counsel]: And then there was a claimfor life
i nsurance benefits made to Crown Life on Cctober 10th
of 2004, correct?

Ms. Wborg: Yes.
[ Fund's Counsel]: And they paid out $75,184?
Ms. Weborg: Yes.

[ Fund's Counsel]: And there was also a claim nmade
under a policy issued by Jackson National Life
| nsurance Conpany?

Ms. Wborg: Yes.

[ Fund's Counsel]: And that policy paid out a death
benefit of $250,0007?
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Ms. Wborg: Yes.

[ Fund's Counsel]: And all of those Ilife insurance
proceeds added together are nmore than $1, 400, 000,
correct?

Ms. Wborg: Yes.

[ Fund's Counsel]: And then you al so receive $3, 300 per
month from soci al security?

Ms. Wborg: Yes, | do. Not ne personally, for nyself
and ny children.

85 The majority rationalizes that the jury was asked to
decide the physicians' liability only, not the anount of
damages. Thus, the nmjority asserts that the admtted evidence
could have affected the outconme of the trial only if "the jury
di sregarded its instructions and based its determ nation that
the three physicians were not negligent on evidence that had no
bearing on the standard of care.” Myjority op., Y69.

186 While courts expect juries to follow instructions,
courts also recognize that jurors (like any individual or group
of individuals processing information) nmay msuse information
and may succunb to enotion or bias, either consciously or
unconsci ousl y. It is no secret that evidence can be unfairly

prejudicial to a party if it risks arousing jurors' enotions.?3

3 Crcuit courts may exclude otherw se adm ssible evidence
"if its probative value is substantially outweighed by the
danger of unfair prejudice . . . ." Ws. Stat. § 904. 03.
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Evidence that a plaintiff has already recovered a dramatic sum
of noney from a collateral source mght elicit a variety of
enotional reactions in a juror that may directly or sublimnally
affect a juror's decision on the issue of liability.*

187 | ndeed, t here are sever al reasons t hat t he
introduction of evidence of |Ilife insurance proceeds could
influence the jury in processing the evidence on negligence and
liability. Jurors mght feel unsynpathetic to the plaintiffs

given the substantial "recovery”™ they have already received.

See also 1 McCormick on Evidence § 185 (6th ed. 2006) ("In
this context, prejudice (or, as the rule puts it, ‘'unfair
prejudi ce') does not sinply nmean danage to the opponent's cause—
for that can be a sign of probative value, not prejudice.
Nei t her does it necessarily nean an appeal to enotion. Prejudice
can arise, however, from facts that arouse the jury's hostility
or synpathy for one side without regard to the probative val ue
of the evidence.") (Enphasis added); 7 Daniel D. Blinka,
Wsconsin Practice Series: Wsconsin Evidence 8§ 403.1 (3d ed.

2008) (""Unfair prejudice' is ~concerned wth appeals to
illegitimte or i mpr oper bases for decision. . . . The
focus . . . is on enotions or factors that are deened i nproper
bases for a finding by the trier of fact. To illustrate,

gruesome photos or the inappropriate display of grotesque
injuries for the sole purpose of horrifying the trier of fact,
as opposed to edifying it on sone point in dispute, are prine
exanples of wunfair prejudice justifying the exclusion of the
evi dence. ").

A body of scholarship has devel oped studying the ways in
whi ch enotions, such as anger, affect jury decision making. See
Reid Hastie, Enotions in Jurors' Decisions, 66 Brook. L. Rev.
991, 1005-06 (2001) (conpiling studies).

“ See Howell v. Hamilton Meats & Provisions, Inc., 257
P.3d 1130, 1135 (Cal. 2011) ("Even if —relevant on another
issue . . . the probative value of a collateral paynent nust be
‘carefully weigh[ed] . . . against the inevitable prejudicial
i npact such evidence 1is likely to have on the jury's

deli berations.'" (quoting Hnjak v. Gaymar, Inc., 484 P.2d 599
604 (Cal. 1971))).
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Also, in light of the large |ife insurance sunms involved, jurors
m ght even infer that M. Wborg was in poor health, was
concerned about inpending death, and opted to purchase a |arge
life insurance policy to protect the famly's financial
security. O jurors mght infer that Ms. Wborg was avaricious
and undeservi ng of addi ti onal nonet ary conpensati on,
notwi t hst andi ng evi dence revealing the doctors' negligence.® O
jurors mght conclude that because the plaintiffs had already
recei ved generous conpensation for the loss of M. Wborg, a
finding of negligence would result in unnecessary additiona
recovery for the plaintiffs and there was no reason to saddle
the physicians with liability. Al of these enotional reactions
and inferences may play a role as jurors view conflicting

evi dence about negligence and liability.?®

> See Jennifer Howard, Al abama's New Col |l ateral Source Rule
(bservations fromthe Plaintiff's Perspective, 32 Cunb. L. Rev.
573, 575 (2002) ("Just as courts fear that a jury mght be nore
likely to find a defendant liable if he is insured, courts fear
that a jury mght be nore likely to find no liability if they
know the plaintiff received sone conpensation. Courts believe
that juries mght be prejudiced against a plaintiff who has
already received sone conpensation by believing that the
plaintiff is overly litigious or nerely greedy.") (G tations
omtted.)

® The jury was instructed, "Draw your own conclusions and
your own inferences from the evidence and answer the questions
in the verdict according to the evidence and ny instructions on
the law "



No. 2010AP258. ssa

188 | agree with those courts that have recognized the
risk that erroneously admtted collateral source evidence can
influence a jury on issues of liability depending on the
specific facts and circunstances in the case at hand.

189 For exanple, in Gormey v. GIE Products Corp., 587

So. 2d 455 (Fla. 1991), the Suprene Court of Florida held that a
new trial was warranted when a jury was informed that the
plaintiffs had already received insurance proceeds after their

house burned down. The court reasoned:

[I]ntroduction of collateral source evidence m sleads
the jury on the issue of liability and, thus, subverts
the jury process. Because a jury's fair assessnent of
liability is fundanental to justice, its verdict on
l[iability nust be free from doubt, based on
convi ction, and not a function of conpr om se.
Evi dence of collateral source benefits nmay |ead the
jury to believe that the plaintiff is trying to obtain
a double or triple paynent for one injury, or to
bel i eve t hat conpensati on al r eady recei ved is
sufficient reconpense.’

Among other instructions, the jury was also instructed that
"[t]he standard [of care] is within the special know edge of
experts in the field of medicine and can only be established by
the testinony of experts. You, therefore, may not specul ate or
guess what the standard of care, skill and judgnent is in
deciding this case but nust—but, rather, nust attenpt to
determine it from the expert testinony that you have heard
during this trial."

" Gormey v. GIE Prods. Corp., 587 So. 2d 455, 458 (Fla.
1991) (internal quotation marks and citations omtted).

9
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190 The Suprene Judicial Court of Mine reached a simlar

conclusion in Wrner v. Lane, 393 A 2d 1329 (M. 1978). Duri ng

a personal injury trial, defense counsel indicated to the jury
t hat t he plaintiff was recei ving free medi cal and
hospitalization care, which was covered by taxpayer dollars.?3
The court was unwilling to find the error harmess with respect

to the issue of liability, stating:

Def ense counsel's statenent to the jury respecting the
free medical and hospitalization care furnished [the
plaintiff] . . . was so highly prejudicial to the
plaintiff's case . . . that it cannot be said with any
degree of certainty that the jury did not conclude
that, since the plaintiff was otherw se being taken
care of, there should be no recovery at all against
[the defendant], notw thstanding the wuncontradicted
aspect of the evidence pointing to negligence on the
part of the defendant proxi mately causing the
acci dent . °

In Cook v. Eney, 277 So. 2d 848, 850 (Fla. C. App. 1973),
the court of appeals concluded that evidence of receipt of
collateral benefits affected the determnation of liability and
was prejudicial error, as follows: "It cannot be said with any
degree of certainty that the jury did not determ ne that since
t he appellant was otherw se being taken care of, there should be
no recovery against appellee in tort. The adm ssion of evidence
of receipt of other benefits may indeed have led the jury to
believe that appellant was trying to obtain a double or triple
paynent for one injury."

8 Werner v. Lane, 393 A 2d 1329, 1332 (Me. 1978).

°1d. at 1138. The United States Supreme Court has
acknow edged that erroneously admtted collateral source
evi dence may, under the circunstances of a case, be prejudicia
on the issue of liability. Tipton v. Socony Mbil QI Co., 375
US 34, 37 (1963) ("W disagree with the suggestion of the
Court of Appeals that the prejudicial effect of the evidence of
ot her conpensation would be restricted to the issue of danmages
and woul d not affect the determnation of liability.").

10
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91 In the present case, the life insurance policy
proceeds and social security benefits were erroneously admtted

at the behest of the defense!®; the number of policies and the

O her state courts have reached simlar concl usions. See
e.g., John's Heating Serv. v. Lanb, 46 P.3d 1024, 1043 (Al aska
2002) ("[The collateral source rule] precludes the introduction
of 'evidence of other conpensation on the theory that such
evidence would affect the jury's judgnent unfavorably to the
plaintiff on the issues of Iliability and damages.'" (quoting
Tolan v. ERA Helicopters, Inc., 699 P.2d 1265, 1267 (Al aska
1985))); Evans v. Breeden, 330 N E 2d 116, 118 (Ind. 1975) ("It
is held that adm ssion of evidence of benefits froma collateral
source tends to prejudice the jury and influence their verdict,
not only as to damamges, but also as to liability."); M ckelson
v. Mntana Rail Link, 1Inc., 999 P.2d 985, 992 (Mnt. 2000)
(""[1]ntroduction of collateral source evidence nmay be nuch nore
damaging to a plaintiff's case than just affecting the jury's

judgnment regarding danages. . . . [S]Juch evidence can have an
i mpact upon a jury's verdict on the issue of liability, as wel
as danmges.'" (quoting Thonmsen v. State Dep't of H ghways, 833

P.2d 1076 (Mont. 1992))).

1 The mmjority and | agree that the evidence was
erroneously admtted. Majority op., 9117, 66. Al t hough the
| egi slature deened collateral source evidence potentially
adm ssible in certain actions when it created Ws. Stat.
8§ 893.55(7), it did not deprive circuit courts of their
di scretion to bar the adm ssion of irrelevant evidence.

Once it is established that the evidence should have been
barred despite Ws. Stat. 8§ 893.55(7), the statute is not
relevant to determning whether the evidentiary error was
har m ess. The statute does not say: "Even if irrelevant
collateral source rule evidence is erroneously admtted, the
evidentiary error shall be deened harm ess.”

Many states, including Al aska, Florida, |ndiana, Mine, and
Montana (jurisdictions | have cited), have enacted statutes
attenpting to nodify the collateral source rule in various ways.
See Al aska Stat. § 09.55.548 (2010); Fla. Stat. § 768.76 (2011);
Ind. Code § 34-44-1-2 (2011); Me. Rev. Stat. Ann. tit. 24,
§ 2906 (2000); Mnt. Code. Ann. § 27-1-308 (2009). See
generally Janmes J. Watson, Annotation, Validity and Construction
of State Statute Abrogating Collateral Source Rule as to Medi cal
Mal practice Actions, 74 A L.R 4th 32 (1989).

11
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sum total of the life insurance proceeds were particularly
menor abl e; and the evidence presented all the risks of prejudice
ordinarily associated with collateral source paynents. On the
basis of the record in the present case, | conclude that the
erroneously adnmtted evidence was not harm ess error.

192 For the reasons set forth, | dissent.

193 | am authorized to state that Justice ANN WALSH
BRADLEY j oins this opinion.

Some of the statutes nodify the evidentiary aspect of the
collateral source rule, with various limtations. Ohers nodify
the substantive conponent of the collateral source rule, wth
various |limtations. None of the statutes address whether, once
a court determ nes that col | at er al source evidence was
erroneously admtted, the error should be considered harm ess.

12
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