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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s,  r ever si ng an or der  

of  t he St .  Cr oi x Count y Ci r cui t  Cour t ,  Howar d W.  Camer on,  Jr . ,  

Judge.   The ci r cui t  cour t  di smi ssed t he i nver se condemnat i on 

c l ai ms of  sever al  l andowner s whose pr oper t y i s c l ose or  

i mmedi at el y adj acent  t o t he New Ri chmond Regi onal  Ai r por t  

( Ai r por t ) .   The l andowner s al l eged t hat  an ext ensi on of  t he 

Ai r por t ' s  r unway by 1500 f eet  amount ed t o t he compensabl e t aki ng 
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of  an easement  because t he r esul t i ng over f l i ght s had adver se 

ef f ect s on t hei r  pr oper t i es,  i ncl udi ng di mi ni shed use and 

enj oyment  and decr ease of  val ue.  

¶2 The ci r cui t  cour t  acknowl edged t hat  t he subj ect  

pr oper t i es had been adver sel y af f ect ed,  but  i t  concl uded t hat  

" f or  a t aki ng by t he gover nment  t o be compensabl e,  t he pr oper t y 

owner  must  be depr i ved of  al l  or  pr act i cal l y al l  of  t he 

benef i c i al  use of  t he pr oper t y or  of  any par t .   The Cour t  must  

consi der  t he whol e pr oper t y and not  j ust  a por t i on of  

each .  .  .  pr oper t y. "   The cour t  of  appeal s r ever sed,  hol di ng 

t hat  t he " st andar d f or  r egul at or y t aki ngs does not  appl y t o 

physi cal  occupat i on cases. "   Br enner  v.  Ci t y of  New Ri chmond,  

No.  2010AP342,  unpubl i shed sl i p op. ,  ¶1 ( Wi s.  Ct .  App.  May 10,  

2011) .    

¶3 We ar e pr esent ed wi t h t he f ol l owi ng quest i on:   I n 

ai r pl ane over f l i ght  cases,  i s t he pr oper  st andar d f or  

det er mi ni ng a t aki ng ( 1)  whet her  t he over f l i ght s  ar e l ow enough 

and f r equent  enough t o have a di r ect  and i mmedi at e ef f ect  on t he 

use and enj oyment  of  pr oper t y,  or  ( 2)  whet her  t he over f l i ght s 

depr i ve t he pr oper t y owner  of  al l  or  subst ant i al l y  al l  

benef i c i al  use of  t he pr oper t y? 

¶4 We concl ude t hat  a t aki ng occur s i n ai r pl ane 

over f l i ght  cases when gover nment  act i on r esul t s i n ai r cr af t  

f l y i ng over  a l andowner ' s pr oper t y l ow enough and wi t h 

suf f i c i ent  f r equency t o have a di r ect  and i mmedi at e ef f ect  on 

t he use and enj oyment  of  t he pr oper t y.   We r emand t he case t o 

t he c i r cui t  cour t  t o make f ur t her  f act ual  f i ndi ngs and appl y 
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t hi s st andar d t o det er mi ne whet her  t her e wer e t aki ngs of  t he 

pr oper t i es i n t hi s case.   

I .  FACTUAL BACKGROUND AND PROCEDURAL HI STORY 

¶5 The New Ri chmond Regi onal  Ai r por t  i s  owned and 

oper at ed by t he Ci t y of  New Ri chmond ( Ci t y)  i n St .  Cr oi x Count y.   

The Ai r por t  i s  l ocat ed on t he nor t h end of  t he c i t y on 

appr oxi mat el y 350 acr es of  l and. 1  The Ai r por t  i s  bounded on t he 

west  by Count y Tr unk Hi ghway CC ( CTH CC) .    

¶6 I n Sept ember  2006 t he Ai r por t  began a const r uct i on 

pr oj ect  t o ext end i t s 4000 f oot  Nor t hwest / Sout heast  mai n r unway 

by 1500 f eet .   The pr oj ect  was compl et ed i n June 2007.   To make 

t he ext ensi on possi bl e,  t he Ci t y2 acqui r ed by di r ect  condemnat i on 

appr oxi mat el y 62 acr es of  l and f r om St even and Cr i st y 

Wi ckenhauser  ( t he Wi ckenhauser s)  whose 142. 5 acr es of  l and 

abut t ed t he nor t h end of  t he Ai r por t .   The Ci t y al so acqui r ed a 

3. 813 acr e avi gat i on easement 3 over  t wo par cel s wi t hi n t he 

                                                 
1 The Ai r por t  i s  l ocat ed appr oxi mat el y 30 mi l es nor t heast  of  

St .  Paul ,  Mi nnesot a,  so t hat  i t  pr ovi des ser vi ce t o t he East er n 
Twi n Ci t i es Met r o Ar ea as wel l  as t o west er n Wi sconsi n.  

2 I n t hi s case,  t he Feder al  Avi at i on Admi ni st r at i on ( FAA) ,  
t he Wi sconsi n Depar t ment  of  Tr anspor t at i on Bur eau of  Aer onaut i cs  
( St at e) ,  and t he Ci t y wor ked t oget her  i n acqui r i ng t he l and f or  
t he Ai r por t .   The FAA and t he St at e have a " bl ock gr ant  
agr eement "  i n whi ch t he St at e act s on behal f  of  t he FAA as wel l  
as muni ci pal i t i es i n acqui r i ng l and f or  muni ci pal  ai r por t s.   For  
t he sake of  s i mpl i c i t y,  we r ef er  t o t he Ci t y acqui r i ng pr oper t y.   
These st at ement s shoul d be under st ood t o r epr esent  t he f ul l  
r el at i onshi p among gover nment  act or s.  

3 An avi gat i on or  avi gat i onal  easement  i s " An easement  
per mi t t i ng uni mpeded ai r cr af t  f l i ght s over  t he ser vi ent  est at e. "   
Bl ack' s Law Di ct i onar y 527 ( 7t h ed.  1999) .  
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r emai ni ng 80 acr es of  t he Wi ckenhauser  pr oper t y.   The avi gat i on 

easement  cover ed ai r space above t he Wi ckenhauser s '  per sonal  

r esi dence and dai r y bar n.   The Wi ckenhauser s asked t he Ci t y t o 

condemn t hei r  ent i r e 142. 5 acr es.   The Ci t y decl i ned.   

¶7 The Ai r por t  and t he Wi ckenhauser  pr oper t y ar e on t he 

east  s i de of  CTH CC.   Rober t  Br enner  ( Br enner )  and Al l an and 

Susan Sei dl i ng ( t he Sei dl i ngs)  own pr oper t i es on t he west  s i de 

of  CTH CC.    

¶8 The Br enner  pr oper t y consi st s of  appr oxi mat el y 5 acr es 

and i ncl udes hi s per sonal  r esi dence,  a bar n,  and ot her  

mi scel l aneous i mpr ovement s.   The house i s 816 f eet  f r om t he 

cl osest  poi nt  of  t he ext ended r unway.   The edge of  t he Br enner  

pr oper t y bor der s CTH CC and i s  c l oser  t o t he r unway t han t he 

house.  

¶9 The Sei dl i ng pr oper t y consi st s of  appr oxi mat el y 15 

acr es i ncl udi ng t hei r  per sonal  r esi dence,  cr op f i el ds,  and 

past ur e l and.   I t  bor der s CTH CC on t he east  and i s di r ect l y 

sout h and west  of  t he Br enner  pr oper t y.   The Br enner  pr oper t y 

was once par t  of  t he Sei dl i ngs'  acr eage.   The Sei dl i ngs'  home i s  

appr oxi mat el y 1503 f eet  f r om t he r unway.   Susan Sei dl i ng 

i ndi cat ed t hat  she r uns a daycar e busi ness out  of  her  home.  

¶10 Some of  t he Sei dl i ng l and and much of  t he r emai nder  of  

t he Wi ckenhauser  l and ar e r ent ed f or  cr ops or  ot her  agr i cul t ur al  

uses.  

¶11 Li ke t he Wi ckenhauser s,  bot h Br enner  and t he Sei dl i ngs 

asked t he Ci t y t o condemn t hei r  l and af t er  t hey l ear ned of  t he 

pl anned ai r por t  ext ensi on.   The Ci t y decl i ned.  
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¶12 The l andowner s and t hei r  wi t nesses t est i f i ed i n 

var i ous pr oceedi ngs about  t he adver se ef f ect s of  t he Ai r por t  

expansi on.   I n essence,  t he l andowner s compl ai ned t hat  t he 

ext ended r unway l ed t o noi se,  dust ,  di r t ,  f l ashi ng l i ght s,  

di sr upt i on of  t hei r  s l eep,  di mi ni shed enj oyment  of  t hei r  

pr oper t y,  concer ns about  saf et y,  di r ect  over f l i ght s,  and a 

decr ease i n pr oper t y val ue.  

¶13 As not ed,  t he Ci t y condemned appr oxi mat el y 62 acr es of  

t he Wi ckenhauser s '  pr oper t y and acqui r ed an addi t i onal  avi gat i on 

easement .   The St at e made a j ur i sdi ct i onal  of f er 4 f or  t he l and,  

t he easement ,  and sever ance damages. 5  On December  14,  2007,  t he 

                                                 
4 See Lamar  Co.  v.  Count r y Si de Rest . ,  2012 WI  46,  ¶8 n. 3,  

340 Wi s.  2d 335,  814 N. W. 2d 159 ( " Not i ce t o t he pr oper t y owner  
of  a j ur i sdi ct i onal  of f er  i s  a j ur i sdi ct i onal  r equi s i t e f or  t he 
condemnor  t o pr oceed i n condemnat i on.  Wi s.  St at .  § 32. 05( 4) .  
Pur suant  t o § 32. 05( 3) ,  not i ce of  a j ur i sdi ct i onal  of f er  has 
ei ght  necessar y component s,  i ncl udi ng,  i nt er  al i a,  a br i ef  
st at ement  of  t he nat ur e of  t he pr oj ect  f or  whi ch t he pr oper t y i s  
i nt ended t o be acqui r ed,  a descr i pt i on of  t he pr oper t y and t he 
i nt er est  t her ei n sought  t o be t aken,  t he pr oposed dat e of  
occupancy,  and t he amount  of  compensat i on of f er ed. " ) .  

5 The cover  l et t er  f or  t he j ur i sdi ct i onal  of f er  as wel l  as 
an af f i davi t  by t he l andowner s'  at t or ney r ef er  t o an avi gat i on 
easement  over  t he r emai ni ng acr eage of  t he Wi ckenhauser  
pr oper t y.   However ,  t he j ur i sdi ct i onal  of f er  does not  r ef l ect  an 
easement  over  t he 77 r emai ni ng acr es and t he par t i es have not  
r epr esent ed t o us t hat  any i nt er est  was acqui r ed i n t he 77 
r emai ni ng acr es.   Ther ef or e,  we assume f or  t hi s opi ni on t hat  t he 
onl y damages pai d wi t h r espect  t o t he r emai ni ng acr eage wer e 
sever ance damages——not  an acqui s i t i on of  an i nt er est  i n t he 
pr oper t y.   

Sever ance damages ar e def i ned i n Wi s.  St at .  § 32. 09( 6) ( e)  
as:  

Damages r esul t i ng f r om act ual  sever ance of  l and 
i ncl udi ng damages r esul t i ng f r om sever ance of  
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Wi ckenhauser s not i f i ed t he St at e t hat  t hey wer e r ej ect i ng t he 

j ur i sdi ct i onal  of f er ,  whi ch l ed t o a separ at e l awsui t  on 

December  28,  2007,  Wi sconsi n Bur eau of  Aer onaut i cs v.  St even 

Wi ckenhauser ,  No.  2007CV1210 ( St .  Cr oi x Count y Ci r cui t  Cour t ) .   

Thi s condemnat i on sui t  agai nst  t he Wi ckenhauser  pr oper t y i s 

compl et el y separ at e f r om t hi s case. 6 

                                                                                                                                                             
i mpr ovement s or  f i x t ur es and pr oxi mi t y damage t o 
i mpr ovement s r emai ni ng on condemnee' s l and.   I n 
det er mi ni ng sever ance damages under  t hi s par agr aph,  
t he condemnor  may consi der  damages whi ch may ar i se 
dur i ng const r uct i on of  t he publ i c i mpr ovement ,  
i ncl udi ng damages f r om noi se,  di r t ,  t empor ar y 
i nt er f er ence wi t h vehi cul ar  or  pedest r i an access t o 
t he pr oper t y and l i mi t at i ons on use of  t he pr oper t y.   
The condemnor  may al so consi der  cost s of  ext r a t r avel  
made necessar y by t he publ i c i mpr ovement  based on t he 
i ncr eased di st ance af t er  const r uct i on of  t he publ i c 
i mpr ovement  necessar y t o r each any poi nt  on t he 
pr oper t y f r om any ot her  poi nt  on t he pr oper t y.  

Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009- 10 
ver si on unl ess ot her wi se not ed.  

The Ci t y asser t s t hat  t he sever ance damages pai d t o t he 
Wi ckenhauser s pr ecl ude an i nver se condemnat i on c l ai m f or  t he 77 
r emai ni ng acr es.   The Ci t y r el i es on Hoekst r a v.  Guar di an 
Pi pel i ne,  LLC,  2006 WI  App 245,  ¶13,  298 Wi s.  2d 165,  726 
N. W. 2d 648,  whi ch st at es t hat  " [ s] ever ance damages ar e def i ned 
as ' t he di mi nut i on i n t he f ai r  mar ket  val ue of  t he r emai ni ng 
l and t hat  occur s because of  a t aki ng. ' "  ( c i t at i ons and i nt er nal  
quot at i on mar ks omi t t ed) .   However ,  sever ance damages r epr esent  
t he l oss of  t he val ue t o t he l and due t o t he sever ance of  t he 
l and,  not  t he l oss of  val ue due t o new or  i ncr eased over f l i ght s.   
Ther ef or e,  t he Wi ckenhauser s '  c l ai m i s st i l l  al i ve f or  t he l and 
not  i ncl uded i n t he di r ect  condemnat i on act i on.   However ,  i f  t he 
cour t  cal cul at es di mi nut i on of  t he f ai r  mar ket  val ue of  t he 
l and,  i t  must  consi der  t hat  damages wer e al r eady pai d f or  t he 
di mi nut i on of  val ue t hat  was at t r i but abl e t o t he sever ance.  

6 For  di scussi on of  t he i mpact  of  t he condemnat i on case on 
t hi s act i on,  see ¶13 n. 5,  supr a,  and ¶¶33 and 86,  i nf r a.  



No.    2010AP342 

 

7 
 

¶14 The pr esent  case was f i l ed December  13,  2007,  by 

Br enner ,  t he Wi ckenhauser s,  and t he Sei dl i ngs.   These l andowner s 

al l eged i nver se condemnat i on,  nui sance,  and t r espass.   To 

per f ect  t hei r  c l ai m,  t hey f i l ed a ver i f i ed pet i t i on f or  i nver se 

condemnat i on,  under  Wi s.  St at .  § 32. 10,  i n June 2008.  

¶15 Af t er  a number  of  mot i ons and pr et r i al  pr oceedi ngs 

desi gned i n par t  t o c l ar i f y t he i ssues,  t he case pr oceeded t o a 

cour t  t r i al  bef or e Judge Camer on on June 10 and Jul y 10,  2009.   

The l andowner s and t hei r  wi t nesses f ocused on t he adver se 

ef f ect s cr eat ed by addi t i onal  ai r cr af t  f l y i ng i n new f l i ght  

pat t er ns at  t he Ai r por t ,  whi l e t he Ci t y emphasi zed t hat  much of  

t he val ue of  t he r espect i ve pr oper t i es had not  been l ost .  

Rober t  Br enner  

¶16 Rober t  Br enner  l i ved on hi s pr oper t y wi t h hi s f i ancée 

and her  daught er .   A l i censed pi l ot ,  Br enner  t est i f i ed t hat  

because of  t he r unway ext ensi on,  cr osswi nds caused ai r cr af t  t o 

f l y  di r ect l y over  hi s pr oper t y,  somet i mes at  l ess t han 100 f eet  

i n al t i t ude.  

¶17 Whi l e some of  Br enner ' s t est i mony i ndi cat ed t hat  

ai r cr af t  t r avel l ed over  hi s house dur i ng t he FAA r ecommended 

appr oach,  he al so i ndi cat ed t hat  some pi l ot s di d not  f ol l ow " t he 

st andar d t r af f i c  pat t er ns"  and showed " [ t ] ot al  di sr egar d f or  any 

t r af f i c  r egul at i ons or  r ul es. "      

¶18 Dur i ng t he f i r s t  day of  t he t r i al ,  Br enner  of f er ed 

vi deo evi dence of  t hi s c l ai m and t est i f i ed:   " [ Y] ou wi l l  see how 

ai r cr af t  t ot al l y di sr egar d t he ai r  t r af f i c  pat t er ns t hat  

ar e .  .  .  set  up by t he FAA,  and how t hey del i ber at el y f l y  over  
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ei t her  my house or  St eve' s house. "   The Ci t y obj ect ed t o t hi s 

t est i mony,  aski ng t he cour t :  " How can t he Ci t y be r esponsi bl e 

f or  what  pi l ot s do when t hey' r e act i ng i l l egal l y and cont r ar y t o 

FAA r egul at i ons?"     

¶19 Br enner  al so t est i f i ed t hat  " t hi s i s an uncont r ol l ed 

ai r por t ;  and so pi l ot s can do basi cal l y what ever  t hey want ,  

and .  .  .  act ual l y——you know,  i t ' s  t he pi l ot ' s  r esponsi bi l i t y ,  

but  i t ' s  al so t he ai r por t ' s  r esponsi bi l i t y  t o ensur e pr oper  

t r af f i c  pat t er ns ar e f ol l owed. "  

¶20 Br enner  t est i f i ed t hat ,  af t er  t he expansi on,  r esi di ng 

i n hi s home had been a " l i v i ng ni ght mar e. "   He t est i f i ed about  

hel i copt er s f l y i ng i n and out  at  al l  hour s of  t he ni ght .   He 

t est i f i ed t hat  j et s t hat  coul d not  pr evi ousl y use t he shor t er  

r unway ar e now f l y i ng i n and out  of  t he ai r por t .   He t est i f i ed 

t hat ,  s i nce t he ext ensi on of  t he r unway,  ai r  t r af f i c  has 

i ncr eased and t hat  hi s whol e f ami l y ' s s l eep i s i nt er r upt ed 

because of  t he noi se of  t he ai r por t  and t he f l ashi ng st r obe 

l i ght s at  ni ght  dur i ng l andi ngs and t ake- of f s .   He t est i f i ed 

t hat  he and hi s f ami l y cannot  s i t  out s i de and have a 

conver sat i on or  a pi cni c or  a cookout  because of  t he noi se.   He 

t est i f i ed t o bei ng concer ned about  saf et y i ssues because t he 

pl anes f l y c l ose t o t he house,  not i ng t hat  t he power  l i nes i n 

f r ont  of  hi s home wer e l ower ed t en f eet  f r om t hei r  or i gi nal  

l evel  because t he ai r cr af t  wer e get t i ng danger ousl y c l ose.   He 

t est i f i ed about  t he debr i s and dust  k i cked up by t he j et s,  as 

wel l  as t he ker osene smel l .     



No.    2010AP342 

 

9 
 

¶21 Br enner  compl ai ned about  v i br at i ons i n hi s home,  

par t i cul ar l y wi t h t he wi ndows.   The 9- year - ol d daught er  of  hi s 

f i ancée t est i f i ed t hat ,  at  one t i me,  she was mi xi ng a cake f or  

her  gr andmot her  and vi br at i ons f r om a pl ane f l y i ng over  caused 

t he bowl  of  cake mi x t o v i br at e of f  t he t abl e and br eak on t he 

f l oor .   She al so t est i f i ed t hat  t he noi se of t en wakes her  up at  

ni ght  and i s scar y.  

The Sei dl i ngs 

¶22 The Sei dl i ngs have l i ved on t hei r  pr oper t y s i nce about  

1991.   Al l an Sei dl i ng t est i f i ed t hat  he can f eel  v i br at i ons 

whi l e he i s s i t t i ng i n t he house when pl anes come i n.   He 

descr i bed t he odor  dr i f t i ng i n f r om t he east .   He sai d he had 

i nst al l ed ai r  condi t i oni ng but  woul d r at her  have hi s wi ndows 

open.   He t est i f i ed i t  was har d t o have conver sat i ons out si de 

t he house.   Susan Sei dl i ng t est i f i ed t hat  she and her  husband do 

not  host  f ami l y  gat her i ngs because peopl e compl ai n about  t he 

noi se.   She sai d t he st r obe l i ght  f r om t he Ai r por t  i s  bot her some 

i n t he wi nt er .   She sai d t hat  even wi t h a f an i n t he house,  t he 

l oud hel i copt er s st i l l  cr eat e a noi se pr obl em.   She al so 

t est i f i ed t hat  ai r cr af t  caused her  chi na hut ch t o shake.  

¶23 Al l an Sei dl i ng expr essed f ear  about  hi s f ami l y ' s 

saf et y because of  t he decr eased al t i t ude of  t he ai r cr af t  f l y i ng 

over  t hei r  house and pr oper t y.   He t est i f i ed t hat  he was af r ai d 

t o f l y  k i t es because t hey mi ght  hi t  appr oachi ng ai r cr af t .  

The Wi ckenhauser s 

¶24 The Wi ckenhauser s have l i ved on t hei r  pr oper t y s i nce 

1987,  al t hough St even Wi ckenhauser  owned t he pr oper t y i n t he 
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ear l y 1980s.   I n addi t i on t o t he house,  t her e i s a l ar ge dai r y 

bar n,  bunker  s i l os,  and ot her  i mpr ovement s on t he pr oper t y.   The 

Wi ckenhauser s obj ect ed t o di mi nut i on of  t hei r  pr oper t y val ue and 

" i nconveni ence,  nui sance,  annoyance,  di scomf or t  and emot i onal  

di st r ess f r om t he l i ght s,  smoke,  noi se,  di sr upt i on,  v i br at i on,  

smel l ,  t r espass ont o pr i vat e pr oper t y,  and si gni f i cant  saf et y 

concer ns"  caused by t he ext ensi on and i ncr eased use of  t he 

Ai r por t .   Respondent ' s Br i ef ,  at  14.   St even Wi ckenhauser  

i ndi cat ed t hat  pl anes somet i mes di sr upt  hi s s l eepi ng.   He sai d 

hi s wi ndows and chi na r at t l e because of  v i br at i on.   The St at e 

has appar ent l y i ndi cat ed an i nt ent  t o cut  down t r ees near  t he 

Wi ckenhauser s '  house.  

¶25 The Ci t y,  of  cour se,  of f er ed r ebut t al  t est i mony,  and 

t he ci r cui t  cour t  was i mpr essed by some of  t he r emedi al  ef f or t s 

t hat  t he Ai r por t  had t aken,  i ncl udi ng t he i nst al l at i on of  a 

l aunch pad buf f er  zone,  and a " bl ast  pad .  .  .  t o cont r ol  dust  

and er osi on. "   The cour t  f ound t hat  t her e i s no l onger  a medi cal  

hel i copt er  st at i oned at  t he Ai r por t  and t hat  t he mai n j et  t hat  

used t he Ai r por t  i s  no l onger  hangar ed t her e.    

¶26 Ther e was mi xed t est i mony about  t he number  of  pl anes 

usi ng t he Ai r por t  f ol l owi ng ext ensi on of  t he r unway.   The cour t  

f ound t hat  " usage by j et  ai r cr af t  had i ncr eased by 2/ 3, "  

accor di ng t o an exhi bi t ,  but  t hat  t he number  of  ai r cr af t  on 

i nst r ument al  f l i ght  pl ans ( I FP)  appear ed t o decr ease at  ni ght  

and was t he same i n 2008 as i t  was bef or e t he expansi on.   The 

Ci t y showed t hat  r ecr eat i onal  use of  t he Ai r por t  had decl i ned.  
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¶27 The Ci t y was adamant  t hat  i t  shoul d not  be r esponsi bl e 

f or  pi l ot s who devi at e f r om FAA f l i ght  pat t er ns i n t aki ng of f  or  

l andi ng.   I t  al so cont ended t hat  t her e had been no t aki ng of  t he 

r espect i ve pr oper t i es because t hey had not  been r educed t o 

al most  no val ue f or  al l  uses.  

¶28 The ci r cui t  cour t ,  r el y i ng on t he t est i mony of  James 

Rawson,  a r eal  est at e appr ai ser ,  f ound t hat  t he hi ghest  and best  

use of  t he Wi ckenhauser  pr oper t y i s agr i cul t ur e and i n t en 

year s,  l i ght  i ndust r i al .   I t  added:  

The ef f ect  of  t he r unway was a r educt i on i n val ue of  
5- 15 per cent  and at  most  20 per cent .   Rawson sai d t he 
best  use of  t he Sei dl i ng pr oper t y i s  r ur al  
r esi dent i al .   He t est i f i ed t he ai r por t  has a 5- 10 
per cent  i mpact  on t he pr oper t y val ue.   As t o t he 
Br enner  pr oper t y t he hi ghest  and best  use was r ur al  
r esi dent i al .   The Cour t  concl udes t hat  al l  t he 
pr oper t i es st i l l  mai nt ai n much of  t hei r  val ue even 
wi t h t he ai r por t  addi t i on.  

¶29 The cour t  al so f ound t hat  ai r pl anes and hel i copt er s 

use t he space above t he home and pr oper t y of  each pl ai nt i f f .   

" The Def endant s concede t hat  as a r esul t  of  t he [ r unway]  

ext ensi on t her e has been a di mi nut i on i n t he peacef ul  and qui et  

use of  t he pl ai nt i f f s '  homes f or  r esi dent i al  homes and t her e has 

been a r educt i on i n t he val ue of  t he homes and t he Cour t  woul d 

concur . "    

¶30 Never t hel ess,  t he cour t  di st i ngui shed Uni t ed St at es v.  

Causby,  328 U. S.  256 ( 1946) ,  and sai d:  

 Havi ng consi der ed al l  of  t he ar gument s pr esent ed,  
t he Cour t  conc l udes t hat  f or  a t aki ng by t he 
gover nment  t o be compensabl e,  t he pr oper t y owner  must  
be depr i ved of  al l  or  pr act i cal l y al l  of  t he 
benef i c i al  use of  t he pr oper t y or  of  any par t .   The 
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Cour t  must  consi der  t he whol e pr oper t y and not  j ust  a 
por t i on of  each of  t he pl ai nt i f f s '  pr oper t y.  .  .  .   
Whi l e t he Cour t  i s  sympat het i c wi t h t he Pl ai nt i f f s i n 
t hi s act i on,  i t  i s  not  t he l aw t hat  a per son who l oses 
some enj oyment  of  t hei r  pr oper t y has suf f er ed an 
unconst i t ut i onal  t aki ng.   I n t he pr esent  case,  t he 
f l i ght s over  t he pr i vat e l and of  t he Pl ai nt i f f s ar e 
not  a t aki ng because t hey have not  r ender ed t he 
subj ect  pr oper t y uni nhabi t abl e or  dest r oyed exi st i ng 
busi ness on t he pr oper t y.  

¶31 The cour t  al so di smi ssed t he l andowner s'  t r espass and 

nui sance cl ai ms.  

¶32 The cour t  of  appeal s r ever sed.   The cour t  of  appeal s 

di st i ngui shed r egul at or y t aki ngs f r om act ual  occupat i on t aki ngs,  

det er mi ni ng t hat  a par t y need not  show t hat  he or  she has been 

depr i ved of  al l  or  subst ant i al l y  al l  val ue of  hi s or  her  

pr oper t y i n an act ual  occupat i on case.   Br enner ,  No.  2010AP342,  

unpubl i shed sl i p op. ,  ¶9.   The cour t  sai d t hat  i n an act ual  

occupat i on case,  " t he occupat i on i s t he t aki ng.   I f  t he r ul e 

wer e ot her wi se,  t hen publ i c ent i t i es woul d r ar el y be r equi r ed t o 

compensat e pr oper t y owner s f or  t aki ng easement s. "   I d.    

¶33 I n addi t i on,  t he cour t  of  appeal s not ed t hat  t he 

c i r cui t  cour t  di d not  addr ess whet her  t he FAA r ecommended f l i ght  

pat h was over  ot her  par t s of  t he l andowner s'  pr oper t i es or  

whet her  t he ai r cr af t  devi at ed f r om t hat  pat h.   I d. ,  ¶11.   I t  

det er mi ned t hat  t he Wi ckenhauser s coul d not  r ecover  i n t hi s 

act i on f or  t he 3. 813 acr es cover ed by t he avi gat i on easement ,  

onl y t he 77 acr es not  cover ed by t he easement .   I d. ,  ¶13.   The 

cour t  of  appeal s r emanded t he case t o t he c i r cui t  cour t  t o make 

f ur t her  f i ndi ngs of  f act  as necessar y t o det er mi ne whet her  a 

t aki ng had occur r ed.  
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¶34 We accept ed t he Ai r por t ' s  pet i t i on f or  r evi ew and now 

af f i r m.  

I I .  STANDARD OF REVI EW 

¶35 " Whet her  gover nment  conduct  const i t ut es a t aki ng of  

pr i vat e pr oper t y wi t hout  j ust  compensat i on i s a quest i on of  l aw 

t hat  t hi s cour t  r evi ews de novo. "   E- L Ent er s.  v.  Mi l waukee 

Met r o.  Sewer age Di st . ,  2010 WI  58,  ¶20,  326 Wi s.  2d 82,  785 

N. W. 2d 409.   I nt er pr et at i on of  st at ut es,  such as Wi s.  St at .  

§ 32. 10,  al so i s a quest i on of  l aw t hat  t hi s cour t  r evi ews de 

novo.  

¶36 We accept  t he f i ndi ngs of  f act  made by t he c i r cui t  

cour t  unl ess t hey ar e c l ear l y er r oneous.     

I I I .  ANALYSI S 

¶37 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des,  i n per t i nent  par t ,  as f ol l ows:  " Nor  shal l  pr i vat e 

pr oper t y be t aken f or  publ i c use,  wi t hout  j ust  compensat i on. "   

U. S.  Const .  amend.  V.  

¶38 The Taki ngs Cl ause of  t he Fi f t h Amendment  i s  appl i ed 

t o t he St at es t hr ough t he Four t eent h Amendment .   St op t he Beach 

Renour i shment ,  I nc.  v.  Fl a.  Dep’ t  of  Envt l .  Pr ot . ,  ___ U. S.  ___,  

130 S.  Ct .  2592,  2597 ( 2010) ;  Chi cago,  Bur l i ngt on & Qui ncy R. R.  

Co.  v.  Chi cago,  166 U. S.  226,  239 ( 1897) .   

¶39 Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on 

pr ovi des as f ol l ows:  " The pr oper t y of  no per son shal l  be t aken 

f or  publ i c use wi t hout  j ust  compensat i on t her ef or . "   Wi s.  Const .  

ar t .  I ,  § 13.  
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¶40 I n Wi sconsi n,  t he gover nment  may acqui r e pr oper t y by 

var i ous means,  i ncl udi ng gi f t ,  pur chase at  an agr eed pr i ce,  or  

condemnat i on.   Wi s.  St at .  § 32. 02.   When gover nment  condemns 

pr oper t y f or  publ i c use,  i t  must  act  i n conf or mi t y wi t h t he 

c i t ed const i t ut i onal  pr ovi s i ons on emi nent  domai n and Chapt er  32 

of  t he Wi sconsi n St at ut es.   See,  e. g. ,  Wi s.  St at .  § 32. 05:  

Condemnat i on f or  sewer s and t r anspor t at i on f aci l i t i es.   

Condemnat i on,  whi ch of t en i nvol ves an el ement  of  compul si on,  

f r equent l y r ai ses chal l enges about  t he pur pose of  t he t aki ng,  

t he ext ent  of  t he t aki ng,  and whet her  t he compensat i on of f er ed 

or  pai d f or  a t aki ng i s " j ust  compensat i on. "    

¶41 Ther e ar e ot her  s i t uat i ons i n whi ch gover nment  does 

not  seek t o acqui r e pr oper t y di r ect l y,  but  i t  ef f ect i vel y 

cont r ol s pr oper t y by r egul at i on,  or  t akes pr oper t y by ot her  

act i on,  whet her  t he gover nment  wi shes t o or  not .   I n t hese 

si t uat i ons,  a pr oper t y owner  may br i ng sui t  f or  compensat i on 

f r om t he gover nment  ent i t y t hat  " t ook"  t he owner ' s pr oper t y 

wi t hout  f or mal l y exer ci s i ng i t s power  of  condemnat i on.   These 

act i ons by pr oper t y owner s seeki ng compensat i on f or  t aki ngs ar e 

cal l ed i nver se condemnat i on.   See Bl ack' s Law Di ct i onar y 332 

( 9t h ed.  2010) ;  Koskey v.  Town of  Ber gen,  2000 WI  App 140,  ¶1 

n. 1,  237 Wi s.  2d 284,  614 N. W. 2d 845;  Hi l l cr est  Gol f  & Count r y  

Cl ub v.  Ci t y of  Al t oona,  135 Wi s.  2d 431,  435 n. 1,  400 

N. W. 2d 493 ( Ct .  App.  1986) .  

¶42 I n Wi sconsi n,  i nver se condemnat i on c l ai ms ar e f i l ed 

under  Wi s.  St at .  § 32. 10.   Thi s st at ut e r eads as f ol l ows:  
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Condemnat i on pr oceedi ngs i nst i t ut ed by pr oper t y 
owner .   I f  any pr oper t y has been occupi ed by a per son 
possessi ng t he power  of  condemnat i on and i f  t he per son 
has not  exer ci sed t he power ,  t he owner ,  t o i nst i t ut e 
condemnat i on pr oceedi ngs,  shal l  pr esent  a ver i f i ed 
pet i t i on t o t he c i r cui t  j udge of  t he count y wher ei n 
t he l and i s s i t uat ed aski ng t hat  such pr oceedi ngs be 
commenced.   The pet i t i on shal l  descr i be t he l and,  
st at e t he per son agai nst  whi ch t he condemnat i on 
pr oceedi ngs ar e i nst i t ut ed and t he use t o whi ch i t  has 
been put  or  i s  desi gned t o have been put  by t he per son 
agai nst  whi ch t he pr oceedi ngs ar e i nst i t ut ed.   A copy 
of  t he pet i t i on shal l  be ser ved upon t he per son who 
has occupi ed pet i t i oner ’ s l and,  or  i nt er est  i n l and.   
The pet i t i on shal l  be f i l ed i n t he of f i ce of  t he c l er k 
of  t he c i r cui t  cour t  and t her eupon t he mat t er  shal l  be 
deemed an act i on at  l aw and at  i ssue,  wi t h pet i t i oner  
as pl ai nt i f f  and t he occupyi ng per son as def endant .   
The cour t  shal l  make a f i ndi ng of  whet her  t he 
def endant  i s occupyi ng pr oper t y of  t he pl ai nt i f f  
wi t hout  havi ng t he r i ght  t o do so.   I f  t he cour t  
det er mi nes t hat  t he def endant  i s occupyi ng such 
pr oper t y of  t he pl ai nt i f f  wi t hout  havi ng t he r i ght  t o 
do so,  i t  shal l  t r eat  t he mat t er  i n accor dance wi t h 
t he pr ovi s i ons of  t hi s subchapt er  assumi ng t he 
pl ai nt i f f  has r ecei ved f r om t he def endant  a 
j ur i sdi ct i onal  of f er  and has f ai l ed t o accept  t he same 
and assumi ng t he pl ai nt i f f  i s  not  quest i oni ng t he 
r i ght  of  t he def endant  t o condemn t he pr oper t y so 
occupi ed.  

¶43 I n s i x pl aces,  Wi s.  St at .  § 32. 10 uses some f or m of  

t he wor d " occupy. "   The pr eci se meani ng of  " occupy"  i s somet i mes 

pr obl emat i c.   I n any event ,  t he pr ocedur e set  out  i n § 32. 10 has 

been used by pr oper t y owner s seeki ng compensat i on f or  a 

" t aki ng, "  whet her  t he al l eged t aki ng r esul t s f r om gover nment  

r egul at i on or  f r om physi cal  occupat i on.    

¶44 Thi s cour t  di scussed r egul at or y t aki ngs i n Eber l e v.  

Dane Count y Boar d of  Adj ust ment ,  227 Wi s.  2d 609,  595 N. W. 2d 730 

( 1999) .   I t  expl ai ned t hat  a t aki ng need not  ar i se f r om an 

act ual  physi cal  occupat i on of  pr oper t y.   I d.  at  621 ( c i t i ng 
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Howel l  Pl aza,  I nc.  v.  St at e Hi ghway Comm' n,  92 Wi s.  2d 74,  81,  

284 N. W. 2d 887 ( 1979)  ( Howel l  I I ) ) .   However ,  " [ a]  t aki ng can 

occur  absent  physi cal  i nvasi on onl y wher e t her e i s a l egal l y  

i mposed r est r i ct i on upon t he pr oper t y ' s use. "   Howel l  I I ,  92 

Wi s.  2d at  88.  

¶45 Ci t i ng Zeal y v.  Ci t y of  Waukesha,  201 Wi s.  2d 365,  

374,  548 N. W. 2d 528 ( 1996) ,  t he Eber l e cour t  r ecogni zed t he si ne 

qua non f or  a r egul at or y t aki ng——a r egul at i on must  deny t he 

pr oper t y owner  al l  or  subst ant i al l y  al l  pr act i cal  uses of  a 

pr oper t y i n or der  t o be consi der ed a t aki ng f or  whi ch 

compensat i on i s r equi r ed.   Eber l e,  227 Wi s.  2d at  622.  

¶46 The Supr eme Cour t ' s  deci s i on i n Li ngl e v.  Chevr on 

U. S. A. ,  I nc. ,  544 U. S.  528,  537- 38 ( 2005) ,  di scussed ot her  

st andar ds r el at ed t o r egul at or y t aki ngs,  i ncl udi ng " r egul at i ons 

t hat  compl et el y depr i ve an owner  of  ' al l  economi cal l y benef i c i al  

us[ e] '  of  her  pr oper t y. "   ( c i t i ng Lucas v.  S. C.  Cost al  Counci l ,  

505 U. S.  1003,  1019 ( 1992) ) .   But  t he st andar d t o be appl i ed i n 

Wi sconsi n i s st at ed i n Eber l e and Zeal y.  

¶47 The ci r cui t  cour t  concl uded t hat  t he c i r cumst ances i n 

t hi s case do not  show a r egul at or y t aki ng.   We agr ee.   

Consequent l y,  t he c i r cui t  cour t  shoul d not  have appl i ed t he 

st andar d f or  a r egul at or y t aki ng.  

¶48 The ot her  f or m of  t aki ng i nvol ves " act ual  physi cal  

occupat i on"  of  pr i vat e pr oper t y.   E- L Ent er s. ,  326 Wi s.  2d 82,  

¶22 ( quot i ng Howel l  Pl aza,  I nc.  v.  St at e Hi ghway Comm' n,  66 

Wi s.  2d 720,  726,  226 N. W. 2d 185 ( 1975)  ( Howel l  I ) ) ;  see Lor et t o 

v.  Tel epr ompt er  Manhat t an CATV Cor p. ,  458 U. S.  419 ( 1982) .  
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¶49 The Lor et t o Cour t  obser ved t hat  " a per manent  physi cal  

occupat i on aut hor i zed by gover nment  i s a t aki ng wi t hout  r egar d 

t o t he publ i c i nt er est s t hat  i t  may ser ve. "   Lor et t o,  458 U. S.  

at  426.   Somet hi ng l ess t han per manent  occupat i on of  pr oper t y 

al so can amount  t o a t aki ng.   " [ E] ven i f  t he Gover nment  

physi cal l y i nvades onl y an easement  i n pr oper t y,  i t  must  

nonet hel ess pay j ust  compensat i on. "   Kai ser  Aet na v.  Uni t ed 

St at es,  444 U. S.  164,  180 ( 1979) .  

¶50 I n E- L Ent er pr i ses,  t he Mi l waukee Met r opol i t an 

Sewer age Di st r i ct  dr ai ned gr oundwat er  near  and under  E- L' s 

bui l di ng t o f aci l i t at e t he const r uct i on of  sewer  pi pe par al l el  

t o E- L' s pr oper t y.   Removal  of  t he gr oundwat er  caused 14 wood 

pi l es t hat  wer e suppor t i ng E- L' s bui l di ng t o r ot .   E- L' s t aki ngs 

cl ai m f l uct uat ed bet ween a " t aki ng"  of  t he wood pi l es and a 

" t aki ng"  of  t he gr oundwat er .   Because E- L di d not  pr ove " t he 

val ue of  t he ext r act ed gr oundwat er , "  E- L Ent er pr i ses,  326 

Wi s.  2d 82,  ¶5,  t he cour t  f ocused on t he al l eged t aki ng of  t he 

wood pi l es and concl uded t hat  " t he Sewer age Di st r i ct  di d not  

physi cal l y occupy t he pr oper t y f or  whi ch E- L seeks 

compensat i on. "   I d.  ( emphasi s added) .   I t  deci ded t he case by 

denyi ng compensat i on f or  " mer e consequent i al  damages t o pr oper t y 

r esul t i ng f r om gover nment al  act i on. "   I d.  

¶51 The pr oper t y owner s her e asser t  t hat  t he ext ensi on of  

t he Ai r por t  r unway has l ed t o act ual  occupat i on of  t he ai r space 

over  t hei r  l and——ai r space i n whi ch t hey have a r ecogni zed 

pr oper t y i nt er est .   Thi s t hesi s r est s i n par t  on t he l andmar k 

Supr eme Cour t  deci s i on i n Causby.    
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¶52 Causby i nvol ved f r equent  and r egul ar  f l i ght s of  Ar my 

and Navy ai r cr af t  over  a r esi dence and chi cken f ar m i n Nor t h 

Car ol i na.   I d.  at  258.   The ai r cr af t  passed di r ect l y over  t he 

pr oper t y at  a hei ght  of  83 f eet ,  al ong a pat h appr oved by t he 

Ci v i l  Aer onaut i cs Aut hor i t y. 7  I d.   The ai r cr af t  wer e so c l ose t o 

t he pr oper t y t hat  t hey bar el y mi ssed t he t ops of  t he t r ees.   I d.  

at  259.   The ai r cr af t  wer e so di sr upt i ve t o t he Causby pr oper t y 

t hat  150 chi ckens on t he f ar m wer e ki l l ed when t hey f l ew " i nt o 

t he wal l s f r om f r i ght , "  and t he pr oper t y owner s had t o gi ve up 

t hei r  busi ness. 8  I d.      

¶53 The Causby Cour t  addr essed whet her  a t aki ng had 

occur r ed and what  t he t est  f or  such a t aki ng woul d be.   The 

Cour t  needed t o gr appl e wi t h common l aw doct r i ne r el at i ng t o 

l and owner shi p.   Just i ce Wi l l i am O.  Dougl as wr ot e:  

I t  i s  anci ent  doct r i ne t hat  at  common l aw 
owner shi p of  t he l and ext ended t o t he per i pher y of  t he 
uni ver se——Cuj us est  sol um ej us est  usque ad coel um.   
But  t hat  doct r i ne has no pl ace i n t he moder n wor l d.   
The ai r  i s  a publ i c hi ghway,  as Congr ess has decl ar ed.   
Wer e t hat  not  t r ue,  ever y t r anscont i nent al  f l i ght  
woul d subj ect  t he oper at or  t o count l ess t r espass 
sui t s.   Common sense r evol t s at  t he i dea.   To 
r ecogni ze such pr i vat e c l ai ms t o t he ai r space woul d 
c l og t hese hi ghways,  ser i ousl y i nt er f er e wi t h t hei r  
cont r ol  and devel opment  i n t he publ i c i nt er est ,  and 

                                                 
7 The Ci vi l  Aer onaut i cs Aut hor i t y  has been r epl aced by t he 

Feder al  Avi at i on Admi ni st r at i on.   See gener al l y The Feder al  
Avi at i on Admi ni st r at i on,  21 Cat h.  U.  L.  Rev.  732 ( 1972) .    

8 The Cour t  al so st at ed:  " Respondent s ar e f r equent l y 
depr i ved of  t hei r  s l eep and t he f ami l y has become ner vous and 
f r i ght ened. "   Uni t ed St at es v.  Causby,  328 U. S.  256,  259 ( 1946) .   
These concer ns ar e s i mi l ar  t o c l ai ms made by t he pl ai nt i f f s.  
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t r ansf er  i nt o pr i vat e owner shi p t hat  t o whi ch onl y t he 
publ i c has a j ust  c l ai m.  

I d.  at  260- 61.  

¶54 The Cour t  r ecogni zed t hat  Congr ess had pl aced i nt o t he 

publ i c domai n,  as a publ i c hi ghway,  t he navi gabl e ai r space above 

t he mi ni mum saf e al t i t ude of  f l i ght ——t hen 500 f eet  by day and 

1000 f eet  by ni ght  f or  ai r  car r i er s.   I d.  at  263.   However ,  t he 

Cour t  r ecogni zed t hat  i f  a pr oper t y owner  i s t o have f ul l  

enj oyment  of  hi s l and,  he must  have " excl usi ve cont r ol  of  t he 

i mmedi at e r eaches of  t he envel opi ng at mospher e, "  t he 

" super adj acent  ai r space"  bel ow t he al t i t ude t hat  Congr ess 

appr opr i at el y det er mi nes t o be a publ i c hi ghway.   I d.  at  264- 65.    

¶55 Thus,  t he Cour t  det er mi ned t hat ,  " Fl i ght s over  pr i vat e 

l and ar e not  a t aki ng,  unl ess t hey ar e so l ow and so f r equent  as 

t o be a di r ect  and i mmedi at e i nt er f er ence wi t h t he enj oyment  and 

use of  t he l and. "   I d.  at  266 ( emphasi s added) .   The Cour t  

agr eed wi t h t he Cour t  of  Cl ai ms t hat  " a ser vi t ude"  had been 

i mposed upon t he Causby l and.   I d.  at  267.  

¶56 Whi l e Causby i nvol ved f l i ght s by gover nment  ai r cr af t ,  

t he Uni t ed St at es Supr eme Cour t  l at er  addr essed t he 

appl i cabi l i t y  of  Causby t o pr i vat e f l i ght s l andi ng at  and 

depar t i ng f r om ai r por t s owned and oper at ed by l ocal  

muni ci pal i t i es.   Gr i ggs v.  Al l egheny Cnt y. ,  369 U. S.  84 ( 1962) .  

¶57 I n Gr i ggs,  Al l egheny Count y i n Pennsyl vani a owned and 

oper at ed t he Gr eat er  Pi t t sbur gh Ai r por t ,  whi ch t he count y had 

desi gned i n conf or mance wi t h Ci v i l  Aer onaut i cs Admi ni st r at i on 

r ul es and r egul at i ons.   I d.  at  85.   The count y desi gned t he 
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ai r por t  i n such a way t hat  one appr oved gl i de angl e f or  ai r cr af t  

was 81 f eet  above t he gr ound or  11. 36 f eet  above t he chi mney of  

a pr oper t y owner .   I d.  at  86.   Al l  f l i ght s r emai ned wi t hi n Ci v i l  

Aer onaut i cs Admi ni st r at i on r ecommendat i ons,  but  t hey wer e 

r egul ar l y at  an al t i t ude of  30 f eet  above t he pr oper t y owner ' s 

r esi dence.   I d.  at  86- 87.    

¶58 The Gr i ggs cour t  deal t  wi t h t he quest i ons of  whet her  

Causby r emai ned good l aw af t er  Congr ess had r edef i ned navi gabl e 

ai r space t o i ncl ude space necessar y f or  t akeof f s  and l andi ngs,  

and whet her  a count y coul d be l i abl e f or  f l i ght s  t hat  t ake of f  

and l and at  i t s  ai r por t .   The Cour t  concl uded t hat  t he 

l egi s l at i ve def i ni t i on of  navi gabl e ai r space di d not  necessar i l y  

det er mi ne whet her  a t aki ng coul d occur .   I d.  at  88- 89.   The 

Cour t  al so hel d t hat ,  on t he f act s and l aw bef or e i t ,  t he count y 

coul d be l i abl e f or  a t aki ng.   I d.  at  89- 90.  

¶59 One of  t he ear l y Uni t ed St at es Cour t  of  Appeal s 

deci s i ons i nt er pr et i ng Causby and Gr i ggs was Pal i sades Ci t i zens 

Associ at i on v.  Ci v i l  Aer onaut i cs Boar d,  420 F. 2d 188,  192 ( D. C.  

Ci r .  1969) .   The cour t  sai d:    

I t  i s  t r ue t hat  Congr ess,  by s t at ut e,  has dec l ar ed 
" excl usi ve nat i onal  sover ei gnt y i n t he ai r space of  t he 
Uni t ed St at es"  and has def i ned navi gabl e ai r space as 
al l  ai r space " above t he mi ni mum al t i t udes of  f l i ght  
pr escr i bed by r egul at i ons. "   However ,  " [ r ] egar dl ess of  
any congr essi onal  l i mi t at i ons,  t he l and owner ,  as an 
i nci dent  t o hi s owner shi p,  has a c l ai m t o t he 
super adj acent  ai r space"  t o t he ext ent  t hat  a 
r easonabl e use of  hi s l and i nvol ves such space.   
Accor di ngl y,  an " i nvasi on of  t he ' super adj acent  
ai r space'  wi l l  of t en ' af f ect  t he use of  t he sur f ace 
l and i t sel f . ' "   Mor eover ,  wher e t hat  i nvasi on i s 
dest r uct i ve of  t he l andowner ' s r i ght  t o possess and 
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use hi s l and,  i t  i s  compensabl e ei t her  t hr ough pr i vat e 
t or t  act i ons or  under  t he f i f t h amendment  wher e t he 
use,  by t he gover nment ,  amount s t o a " t aki ng. "  

I d.  ( c i t at i ons omi t t ed) .    

¶60 Causby and Gr i ggs r epr esent  t he cont r ol l i ng l aw wi t h 

r espect  t o " t aki ngs"  of  pr i vat e pr oper t y  by ai r cr af t  

over f l i ght s.   I n appl y i ng t hese cases t o t he pr esent  l i t i gat i on,  

we under scor e t he f act  t hat  our  anal ysi s i s di r ect ed t o t hr ee 

pur por t ed uncompensat ed " t aki ngs"  of  pr i vat e pr oper t y under  

const i t ut i onal  st andar ds.   Our  anal ysi s does not  addr ess 

pot ent i al  r emedi es a pr oper t y owner  may have i n t or t .   I t  i s  

conf i ned t o whet her  t he Ai r por t  i s  r esponsi bl e f or  a par t i al  

" t aki ng"  of  pl ai nt i f f s '  pr oper t y i n a " const i t ut i onal  sense. "   

¶61 Causby concl uded t hat  t he over f l i ght s of  mi l i t ar y 

ai r cr af t  had i mposed a " ser vi t ude"  upon Causby' s  l and.   Causby,  

328 U. S.  at  267.   The Cour t  added t hat ,  " The Cour t  of  Cl ai ms 

hel d .  .  .  t hat  an easement  was t aken. "   I d.   I n Gr i ggs,  t he 

Cour t  descr i bed t he Causby t aki ng as t he " ' t aki ng, '  i n t he 

const i t ut i onal  sense,  of  an ai r  easement  f or  whi ch compensat i on 

must  be made. "   Gr i ggs,  369 U. S.  at  88.   The Cour t  added,  upon 

t he f act s of  t hat  case:  

The Feder al  Gover nment  t akes not hi ng [ f r om i t s  r ol e i n 
hel pi ng t o devel op t he Gr eat er  Pi t t sbur gh Ai r por t ] ;  i t  
i s  t he l ocal  aut hor i t y [ Al l egheny Count y]  whi ch 
deci des t o bui l d an ai r por t  vel  non,  and wher e i t  i s  
t o be l ocat ed.   We see no di f f er ence bet ween i t s 
r esponsi bi l i t y  f or  t he ai r  easement s necessar y f or  
oper at i on of  t he ai r por t  and i t s r esponsi bi l i t y  f or  
t he l and on whi ch t he r unways wer e bui l t .    

I d.  at  89 ( emphasi s added) .   The Cour t  went  on:  



No.    2010AP342 

 

22 
 

 The gl i de pat h f or  t he nor t heast  r unway i s  as 
necessar y f or  t he oper at i on of  t he ai r por t  as i s a 
sur f ace r i ght  of  way f or  oper at i on of  a br i dge,  or  as 
i s t he l and f or  t he oper at i on of  a dam.   As st at ed by 
t he Supr eme Cour t  of  Washi ngt on i n Acker man v.  Por t  of  
Seat t l e,  55 Wash.  2d 401,  413,  348 P. 2d 664,  671,  
"  .  .  .  an adequat e appr oach way i s as necessar y a 
par t  of  an ai r por t  as i s t he gr ound on whi ch t he 
ai r st r i p,  i t sel f ,  i s  const r uct ed .  .  .  . "   Wi t hout  t he 
" appr oach ar eas, "  an ai r por t  i s i ndeed not  oper abl e.   
[ Al l egheny Count y]  i n desi gni ng [ t he ai r por t ]  had t o 
acqui r e some pr i vat e pr oper t y.   Our  concl usi on i s t hat  
by const i t ut i onal  st andar ds i t  di d not  acqui r e enough.  

I d.  at  90 ( c i t at i on omi t t ed) .  

¶62 St r i ct  adher ence t o pr oper t y pr i nci pl es l i mi t s t he 

appl i cat i on of  emi nent  domai n.   The gover nment  cannot  " t ake"  

pr i vat e pr oper t y f r om a per son i f  t he per son does not  have an 

i nt er est  i n t he pr oper t y.   Gener al l y speaki ng,  a l andowner  has a 

t hr ee di mensi onal  pr oper t y i nt er est  i n ai r space:   The per son has 

a pr oper t y i nt er est  i n t he bl ock of  ai r  t hat  i s  bounded by t he 

l engt h and wi dt h of  t he per son' s  l and hol di ngs ( i . e. ,  Br enner ' s 

f i ve acr es)  and r i ses up t o appr oxi mat el y t he hei ght  of  t he 

gover nment - def i ned mi ni mum saf e al t i t ude of  f l i ght .   Physi cal  

i nvasi ons of  t hi s super adj acent  ai r space may const i t ut e a 

t aki ng.   Gener al l y speaki ng,  act i ons t hat  occur  out si de or  above 

t hi s bl ock of  ai r  do not  const i t ut e a t aki ng,  even i f  t he 

act i ons have adver se consequences t o t he per son' s pr oper t y.    

¶63 St at ed di f f er ent l y,  f l i ght s t hat  ar e not  di r ect l y over  

a per son' s pr oper t y cannot  " t ake"  t he per son' s pr oper t y.   

Fl i ght s t hat  ar e above t he gover nment - def i ned mi ni mum saf e 

al t i t ude of  f l i ght  ar e ver y unl i kel y t o t ake a per son' s  

pr oper t y.   But  over f l i ght s t hat  i nvade t he per son' s 
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super adj acent  bl ock of  ai r space,  even t akeof f s and l andi ngs,  may 

const i t ut e a t aki ng f or  whi ch compensat i on i s r equi r ed.  

¶64 Thus,  t he st andar d f or  a t aki ng i n an ai r pl ane 

over f l i ght  case i s ver y di f f er ent  f r om t he st andar d appl i ed by 

t he c i r cui t  cour t .   The st andar d f or  a t aki ng i n an ai r pl ane 

over f l i ght  case i s whet her  t he over f l i ght s have been l ow enough—

—t hat  i s,  i nvasi ons of  a per son' s bl ock of  super adj acent  

ai r space——and f r equent  enough t o have a di r ect  and i mmedi at e 

ef f ect  on t he use and enj oyment  of  t he per son' s pr oper t y.   I f  

t hi s st andar d can be sat i sf i ed,  t he gover nment  has " t aken"  an 

easement  wi t hout  payi ng compensat i on f or  i t .   Because t he 

ci r cui t  cour t  appl i ed t he much mor e st r i ngent  st andar d of  a 

r egul at or y t aki ng,  t he c i r cui t  cour t  er r ed.   As t he cour t  of  

appeal s di r ect ed,  t hi s case must  be r emanded t o t he c i r cui t  

cour t  t o appl y t he cor r ect  st andar d.  

¶65 The pr i nci pl es s t at ed about  t he t aki ng of  an avi gat i on 

easement  have engender ed consi der abl e cont r over sy t hr oughout  t he 

nat i on.   We di scuss sever al  of  t he at t endant  i ssues i n an ef f or t  

t o assi st  t he c i r cui t  cour t .    

¶66 Ther e i s some uneasi ness i n a hol di ng t hat  cour t s wi l l  

r ecogni ze damages f or  a t aki ng caused by gover nment - aut hor i zed 

act i on t hat  occur s i nsi de a bl ock of  ai r  but  not  r ecogni ze 

damages emanat i ng f r om gover nment - aut hor i zed act i on out si de t hat  

bl ock of  ai r ,  even t hough t he consequences f or  pr oper t y owner s 

may be i dent i cal .   The t heor y behi nd t he di mensi onal  di st i nct i on 

i s set  out  i n Bat t en v.  Uni t ed St at es,  306 F. 2d 580 ( 10t h Ci r .  

1962) ,  t he l eadi ng case i n di sal l owi ng cl ai ms of  noi se and smoke 
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damage f r om a near by ai r por t  when di r ect  over f l i ght s wer e not  at  

i ssue.   I n Bat t en,  t he maj or i t y sai d:  

 The case at  bar  i s one of  f i r st  i mpr essi on i n t he 
f eder al  appel l at e cour t s and pr esent s an i ssue of  
wi despr ead cur r ent  i nt er est .   The j et  ai r pl ane i s a 
gr eat  boon t o t he t r avel er  but  a ver i t abl e pl ague t o 
t he homeowner s near  an ai r f i el d.   The noi se,  
v i br at i on,  and smoke i nci dent al  t o t he oper at i on and 
mai nt enance of  j et  pl anes di st ur b t he peace and qui et  
i n ever y r esi dent i al  ar ea l ocat ed near  an ai r por t  used 
by t he j et s.   Thi s di st ur bance i s f el t  not  onl y by 
t hose whose pr oper t y i s cr ossed by t he pl anes on t ake-
of f s or  l andi ngs but  al so by t hose who l i ve out si de of  
t he est abl i shed f l i ght  pat t er ns.   The Supr eme Cour t  
has al l owed r ecover y under  t he Tucker  Act  t o a 
l andowner  whose pr oper t y was cr ossed by l ow- el evat i on 
f l i ght s of  mi l i t ar y pl anes on t ake- of f s and l andi ngs.   
The novel t y i n t he i nst ant  case i s t hat  l i abi l i t y  i s  
asser t ed not  because of  di st ur bance i n conj unct i on 
wi t h any over - f l i ght s but  because of  t he noi se,  
v i br at i on,  and smoke al one whi ch har ass t he occupant s 
of  near by pr oper t i es.   The amount  of  har assment  var i es 
wi t h t he pr oxi mi t y of  t he pr oper t y t o t he scene of  j et  
oper at i ons.  

 No amount  of  sympat hy f or  t he vexed l andowner s 
can change t he l egal  pr i nci pl es appl i cabl e t o t hei r  
c l ai ms.   We do not  have ei t her  a t or t  or  a nui sance 
case.   The pl ai nt i f f s sue under  t he Tucker  Act  and 
whet her  t he appl i cabi l i t y  of  t hat  Act  depends on a 
t aki ng wi t hout  compensat i on i n v i ol at i on of  t he Fi f t h 
Amendment  or  on an i mpl i ed pr omi se t o pay f or  pr oper t y 
t aken,  t he c l ai ms ar e f ounded on t he pr ohi bi t i on of  
t he Fi f t h Amendment ,  " nor  shal l  pr i vat e pr oper t y be 
t aken f or  publ i c use,  wi t hout  j ust  compensat i on. "  

 I n const r ui ng and appl y i ng t hi s const i t ut i onal  
pr ovi s i on t he f eder al  cour t s have l ong and 
consi st ent l y r ecogni zed t he di st i nct i on bet ween a 
t aki ng and consequent i al  damages.   

 .  .  .  .   

 Because of  t hi s  r ul e whi ch deni es t he r ecover y of  
consequent i al  damages i n t he absence of  any t aki ng,  
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many st at e const i t ut i ons pr ovi de i n subst ance t hat  
pr i vat e pr oper t y  shal l  not  be t aken or  damaged f or  
publ i c use wi t hout  compensat i on.   However ,  t he f eder al  
obl i gat i on has not  been so enl ar ged ei t her  by st at ut e 
or  by const i t ut i onal  amendment .  

 .  .  .  .   

 The vi br at i ons whi ch cause t he wi ndows and di shes 
t o r at t l e,  t he smoke whi ch bl ows i nt o t he homes dur i ng 
t he summer  mont hs when t he wi nd i s f r om t he east ,  and 
t he noi se whi ch i nt er r upt s or di nar y home act i v i t i es do 
i nt er f er e wi t h t he use and enj oyment  by t he pl ai nt i f f s 
of  t hei r  pr oper t i es.   Such i nt er f er ence i s not  a 
t aki ng.   The damages ar e no mor e t han a consequence of  
t he oper at i ons of  t he Base and as sai d i n Uni t ed 
St at es v.  Wi l l ow Ri ver  Power  Co. ,  [ 324 U. S.  499 
( 1945) ] ,  t hey " may be compensat ed by l egi s l at i ve 
aut hor i t y,  not  by f or ce of  t he Const i t ut i on al one. "   
As we see t he case at  bar ,  t he di st i nct i ons whi ch t he 
Supr eme Cour t  has consi st ent l y made bet ween " damages"  
and " t aki ng"  cont r ol  and compel  deni al  of  r ecover y.  

I d.  at  583- 85.  

¶67 7A Ni chol s on Emi nent  Domai n § G14. 02[ 2] [ a]  ( 3d ed.  

2012)   v i ews Bat t en as t he maj or i t y r ul e but  quot es at  l engt h 

f r om t he di ssent i ng opi ni on of  Judge Al f r ed Mur r ah and ci t es 

except i ons. 9   

¶68 Some of  t hese except i ons r el y on t or t  t heor i es t o 

pr ovi de a r emedy.   I n t hi s  case,  t he c i r cui t  cour t  shoul d adher e 

t o pr oper t y pr i nci pl es i n det er mi ni ng whet her  t her e have been 

" t aki ngs"  of  ai r  easement s by i nvasi ons of  t he pr oper t y owner s '  

                                                 
9 See e. g. ,  Fost er  v.  Ci t y of  Gai nsvi l l e,  579 So.  2d 774 

( Fl a.  Di st .  Ct .  App.  1991) ;  Al evi zos v.  Met r o.  Ai r por t s Comm' n 
of  Mi nneapol i s & St .  Paul ,  216 N. W. 2d 651 ( Mi nn.  1974) ;  
Thor nbur g v.  Por t  of  Por t l and,  376 P. 2d 100 ( Or .  1962) ;  Ci t y of  
Aust i n v.  Tr avi s Cnt y.  Landf i l l ,  25 S. W. 3d 191 ( Tex.  App.  1999) ;  
Mar t i n v.  Por t  of  Seat t l e,  391 P. 2d 540 ( Wash.  1964) .  
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super adj acent  ai r space.   Thi s deci s i on i s not  i nt ended t o 

addr ess possi bl e t or t  c l ai ms.  

¶69 On r emand,  t her e may be a di sput e about  t he hei ght  of  

t he pr oper t y owner ' s super adj acent  ai r space——namel y,  wher e does 

i t  end?  Thr oughout  t he count r y,  t her e have been di sagr eement s 

about  whet her  t aki ngs coul d ever  occur  above t he mi ni mum saf e 

al t i t ude of  f l i ght ,  and what  t he mi ni mum saf e al t i t ude of  f l i ght  

i s  i n a gi ven ci r cumst ance.  

¶70 I n 1946,  Causby i dent i f i ed t he mi ni mum saf e al t i t ude 

as 500 f eet  by day and 1000 f eet  by ni ght .   Causby,  328 U. S.  at  

263- 64.   I n 1962,  Bat t en,  306 F. 2d at  585,  i dent i f i ed t he 

mi ni mum saf e al t i t ude as 1000 f eet  over  congest ed ar eas and 500 

f eet  over  spar sel y popul at ed ar eas,  c i t i ng a sect i on of  t he Code 

of  Feder al  Regul at i ons.      

¶71 We t ake not e of  14 C. F. R.  § 91. 119,  whi ch r eads as 

f ol l ows:  

 Except  when necessar y f or  t akeof f  or  l andi ng,  no 
per son may oper at e an ai r cr af t  bel ow t he f ol l owi ng 
al t i t udes:  

 ( a)  Anywher e.   An al t i t ude al l owi ng,  i f  a power  
uni t  f ai l s ,  an emer gency l andi ng wi t hout  undue hazar d 
t o per sons or  pr oper t y on t he sur f ace.  

 ( b)  Over  congest ed ar eas.  Over  any congest ed 
ar ea of  a c i t y,  t own,  or  set t l ement ,  or  over  any open 
ai r  assembl y of  per sons,  an al t i t ude of  1, 000 f eet  
above t he hi ghest  obst acl e wi t hi n a hor i zont al  r adi us 
of  2, 000 f eet  of  t he ai r cr af t .  

 ( c)  Over  ot her  t han congest ed ar eas.   An 
al t i t ude of  500 f eet  above t he sur f ace,  except  over  
open wat er  or  spar sel y popul at ed ar eas.   I n t hose 
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cases,  t he ai r cr af t  may not  be oper at ed cl oser  t han 
500 f eet  t o any per son,  vessel ,  vehi c l e,  or  st r uct ur e.  

 ( d)  Hel i copt er s,  power ed par achut es,  and wei ght -
shi f t - cont r ol  ai r cr af t .  I f  t he oper at i on i s conduct ed 
wi t hout  hazar d t o per sons or  pr oper t y on t he sur f ace——   

 ( 1)  A hel i copt er  may be oper at ed at  l ess t han 
t he mi ni mums pr escr i bed i n par agr aph ( b)  or  ( c)  of  
t hi s sect i on,  pr ovi ded each per son oper at i ng t he 
hel i copt er  compl i es wi t h any r out es or  al t i t udes 
speci f i cal l y pr escr i bed f or  hel i copt er s by t he FAA;  
and  

 ( 2)  A power ed par achut e or  wei ght - shi f t - cont r ol  
ai r cr af t  may be oper at ed at  l ess t han t he mi ni mums 
pr escr i bed i n par agr aph ( c)  of  t hi s sect i on.  

14 C. F. R.  § 91. 119 ( 2011) .  

¶72 One comment at or  has suggest ed t hat  t y i ng t aki ngs t o 

t he mi ni mum saf e al t i t ude of  f l i ght ——known as t he " f i xed hei ght "  

t heor y——" mi sr ead[ s]  t he Supr eme Cour t ' s  anal ysi s. "   Col i n 

Cahoon,  Comment ,  Low Al t i t ude Ai r space:  A Pr oper t y Ri ght s No-

Man' s Land,  56 J.  Ai r  L.  & Com.  157,  171 ( 1990) .   The Cahoon 

ar t i c l e,  whi ch l ays out  s i x separ at e t heor i es of  ai r space 

owner shi p,  asser t s t hat  t he Supr eme Cour t  r ej ect ed t he " f i xed 

hei ght "  t heor y by i t s r easoni ng i n such cases as Gr i ggs.   I d.  at  

179- 81.   " I f  t he ' f i xed hei ght '  t heor y wer e t o be f ol l owed t o 

i t s l ogi cal  concl usi on,  no t aki ng coul d have occur r ed,  s i nce t he 

pl anes f l y i ng over  Mr .  Gr i ggs'  house wer e wi t hi n navi gabl e 

ai r space. "   I d.  at  180.   The Cahoon ar t i c l e c i t es Sect i on 159 of  

t he Rest at ement  ( Second)  of  Tor t s ( 1965) , 10 Br anni ng v.  Uni t ed 
                                                 

10 " ( 2)  Fl i ght  by ai r cr af t  i n t he ai r  space above t he l and 
of  anot her  i s a t r espass i f ,  but  onl y i f ,  ( a)  i t  ent er s i nt o t he 
i mmedi at e r eaches of  t he ai r  space next  t o t he l and,  and ( b)  i t  
i nt er f er es subst ant i al l y  wi t h t he ot her ' s use and enj oyment  of  
hi s l and. "   Rest at ement  ( Second)  of  Tor t s § 159 ( 1965) .  
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St at es,  654 F. 2d 88 ( Ct .  Cl .  1981) ,  af f ' d 784 F. 2d 361 ( Fed.  

Ci r .  1986) ,  and St ephens v.  Uni t ed St at es,  11 Cl .  Ct .  352 

( 1986) ,  among aut hor i t i es t hat  do not  st r i ct l y adher e t o t he 

" f i xed hei ght "  t heor y.   Cahoon,  supr a,  at  182,  189- 90,  194.  

¶73 Ther e ar e compet i ng answer s i n t he case l aw r egar di ng 

whet her  t he congr essi onal  def i ni t i on of  navi gabl e ai r space and 

t he mi ni mum saf e al t i t ude of  f l i ght  pr ecl ude a t aki ng at  a 

hei ght  gr eat er  t han t he mi ni mum saf e al t i t ude of  f l i ght . 11  We 

need not  deci de t hi s quest i on because t he al l egat i ons i n t he 

r ecor d ar e t hat  ai r cr af t  wer e f r equent l y t r avel l i ng bel ow t he 

mi ni mum saf e al t i t ude i n f l i ght s over  t he pl ai nt i f f s '  pr oper t y.   

                                                 
11 Ki r k v.  Uni t ed St at es,  451 F. 2d 690 ( 10t h Ci r .  1971)  

( hol di ng t hat  i sol at ed hi gh al t i t ude f l i ght s di d not  ef f ect  
t aki ng) ;  Ar gent  v.  Uni t ed St at es,  124 F. 3d 1277 ( Fed.  Ci r .  1997)  
( di scussi ng cases) ;  Br anni ng v.  Uni t ed St at es,  654 F. 2d 88 ( Ct .  
Cl .  1981)  ( r ej ect i ng t he mi ni mum saf e al t i t ude as t he measur e of  
t aki ng when an i ncr ease i n noi se and ai r cr af t  cr eat ed a f ur t her  
t aki ng,  whi l e r ecogni z i ng t hat  noi se al one f r om navi gabl e 
ai r space i s not  enough t o ef f ect  a t aki ng) ;  Aar on v.  Uni t ed 
St at es,  311 F. 2d 798,  801 ( Ct .  Cl .  1963)  ( hol di ng t hat  r ecover y 
coul d not  be had f or  f l i ght s above t he mi ni mum saf e al t i t udes 
unl ess t he f l i ght s amount ed t o a " pr act i cal  dest r uct i on"  of  t he 
pr oper t y) ;  A. J.  Hodges I ndus. ,  I nc.  v.  Uni t ed St at es,  355 F. 2d 
592,  594 ( Ct .  Cl .  1966)  ( " The cour t s have hel d t hat  when r egul ar  
and f r equent  f l i ght s by Gover nment - owned ai r cr af t  over  pr i vat el y  
owned l and at  al t i t udes of  l ess t han 500 f eet  f r om t he sur f ace 
of  t he gr ound const i t ut e a di r ect ,  i mmedi at e,  and subst ant i al  
i nt er f er ence wi t h t he use and enj oyment  of  t he pr oper t y,  t her e 
i s a t aki ng by t he Gover nment  of  an avi gat i on easement ,  or  
easement  of  f l i ght ,  i n t he ai r space over  t he pr oper t y,  and t hat  
t hi s t aki ng i s compensabl e under  t he Fi f t h Amendment  t o t he 
Const i t ut i on. " ) ;  Lacey v.  Uni t ed St at es,  595 F. 2d 614 ( Ct .  Cl .  
1979)  ( hol di ng t hat  a t aki ng can occur  onl y bel ow 500 f eet ,  t he 
mi ni mum saf e al t i t ude of  f l i ght ) ;  Mat son v.  Uni t ed St at es,  171 
F.  Supp.  283 ( Ct .  Cl .  1959)  ( al l owi ng r ecover y onl y f or  t hose 
f l i ght s under  500 f eet ) .  
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However ,  t her e ar e sever al  f act or s t hat  mer i t  consi der at i on f or  

f ut ur e cases.  

¶74 Fi r st ,  Wi s.  St at .  § 114. 03 pr ovi des:  

Landowner ' s r i ght s skywar d.   The owner shi p of  t he 
space above t he l ands and wat er s of  t hi s st at e i s 
decl ar ed t o be vest ed i n t he sever al  owner s of  t he 
sur f ace beneat h,  subj ect  t o t he r i ght  of  f l i ght  
descr i bed i n s.  114. 04.  

Thi s sect i on,  as wel l  as sect i ons 114. 04 and 114. 07, 12 come wor d 

f or  wor d f r om t he Uni f or m Law f or  Aer onaut i cs ( 1922) ,  whi ch was 

appr oved by t he Wi sconsi n l egi s l at ur e i n 1929.   Chapt er  348,  

                                                 
12 Wi sconsi n St at .  § 114. 04 pr ovi des:   

Fl y i ng and l andi ng,  l i mi t at i ons.   Fl i ght  i n 
ai r cr af t  or  spacecr af t  over  t he l ands and wat er s of  
t hi s st at e i s l awf ul ,  unl ess at  such a l ow al t i t ude as 
t o i nt er f er e wi t h t he t hen exi st i ng use t o whi ch t he 
l and or  wat er ,  or  t he space over  t he l and or  wat er ,  i s  
put  by t he owner ,  or  unl ess so conduct ed as t o be 
i mmi nent l y danger ous or  damagi ng t o per sons or  
pr oper t y l awf ul l y on t he l and or  wat er  beneat h.   The 
l andi ng of  an ai r cr af t  or  spacecr af t  on t he l ands or  
wat er s of  anot her ,  wi t hout  t he per son' s consent ,  i s 
unl awf ul ,  except  i n t he case of  a f or ced l andi ng.   For  
damages caused by a f or ced l andi ng,  however ,  t he owner  
or  l essee of  t he ai r cr af t  or  spacecr af t  or  t he 
aer onaut  or  ast r onaut  shal l  be l i abl e,  as pr ovi ded i n 
s.  114. 05.  

Wi sconsi n St at .  § 114. 07 pr ovi des:   

Cr i mi nal  j ur i sdi ct i on.   Al l  cr i mes,  t or t s and 
ot her  wr ongs commi t t ed by or  agai nst  an aer onaut ,  
ast r onaut ,  or  passenger  whi l e i n f l i ght  over  t hi s 
st at e shal l  be gover ned by t he l aws of  t hi s st at e;  and 
t he quest i on whet her  damage occasi oned by or  t o an 
ai r cr af t  or  spacecr af t  whi l e i n f l i ght  over  t hi s  st at e 
const i t ut es a t or t ,  cr i me or  ot her  wr ong by or  agai nst  
t he owner  of  such ai r cr af t  or  spacecr af t ,  shal l  be 
det er mi ned by t he l aws of  t hi s st at e.  
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Laws of  1929.   The Uni f or m Law embodi ed a " Publ i c Easement  

Theor y"  whi ch t he Cahoon ar t i c l e summar i zes as f ol l ows:  

2.  Publ i c Easement  Theor y 

Thi s t heor y espoused t he i dea t hat  t he owner  i n 
f act  owns t he ai r space above hi s pr oper t y,  but  t hat  
pr oper t y i s subj ect  t o a publ i c  easement  t o av i at i on 
t r af f i c .   Thi s t heor y i s one of  t wo modi f i cat i ons t o 
t he ad coel [ u] m r ul e.   That  t he owner  does i n f act  own 
al l  t he ai r space above hi s pr oper t y i s r ecogni zed,  but  
avi at i on i s l egal l y af f or ded a pr oper t y r i ght  
( easement )  t o t r aver se t hi s pr oper t y.   Fl i ght  over  t he 
pr oper t y i s onl y act i onabl e i n t he event  t he easement  
i s mi sused.  

Cahoon,  supr a,  at  164.  

¶75 I nt er pr et at i on of  Wi s.  St at .  § 114. 03 has t o mesh wi t h 

t he Supr eme Cour t ' s  i nt er pr et at i ons of  Congr ess' s power  t o 

r egul at e ai r  navi gat i on under  t he commer ce cl ause.   However ,  

unl ess Congr ess has adopt ed t he mi ni mum saf e al t i t ude of  f l i ght  

as t he cei l i ng t o a pr oper t y owner ' s super adj acent  ai r space,  t he 

Wi sconsi n st at ut e may per mi t  t he r ecogni t i on of  di r ect  and 

i mmedi at e i nj ur i es t o pr oper t y f r om over f l i ght s above t he 

mi ni mum saf e al t i t ude of  f l i ght . 13   

¶76 Second,  t he mi ni mum saf e al t i t ude of  f l i ght  f or  

hel i copt er s can be l ess t han t he mi ni mum saf e al t i t ude of  

ai r pl anes,  pr ovi ded t hat  " each per son oper at i ng t he hel i copt er  

compl i es wi t h any r out es or  al t i t ude speci f i cal l y pr escr i bed f or  

hel i copt er s by t he FAA. "   14 C. F. R.  § 91. 119( d) ( 1) .   Thi s i s an 

                                                 
13 Wi sconsi n St at .  § 114. 07 r ecogni zes cr i mes and t or t s 

commi t t ed i n t he ai r  above Wi sconsi n,  i r r espect i ve of  t he 
mi ni mum saf e al t i t ude of  f l i ght .  
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except i on t o a " f i xed hei ght "  t heor y.   The f act  t hat  an 

aut hor i zed f l i ght  pl an coul d r egul ar l y send hel i copt er s i nt o a 

pr oper t y owner ' s  super adj acent  ai r space woul d not  mean t hat  

t hese f l i ght s woul d not  const i t ut e t he t aki ng of  an easement .  

¶77 Thi r d,  set t i ng a " f i xed hei ght "  cei l i ng f or  a pr oper t y 

owner ' s super adj acent  ai r space may f aci l i t at e a r el at i vel y easy 

det er mi nat i on of  one f act or  i n an over f l i ght  t aki ngs anal ysi s.   

However ,  ar bi t r ar y l i nes can pr oduce unf ai r  r esul t s,  and 

ar bi t r ar y hei ght  l i nes ar e l i kel y t o accel er at e t he devel opment  

of  t or t  r emedi es.   Consequent l y,  some t hi nk i t  woul d be bet t er  

f or  t he l aw t o pr esume a non- t aki ng by over f l i ght s above t he 

mi ni mum saf e al t i t ude of  f l i ght ,  but  per mi t  pr oper t y owner s t o 

over come t he pr esumpt i on wi t h compel l i ng pr oof  i n egr egi ous 

ci r cumst ances.   See Cahoon,  supr a,  at  188.  

¶78 Ther e i s anot her  cr i t i cal  consi der at i on f or  t he 

c i r cui t  cour t  t hat  i nj ect s a f our t h " di mensi on"  i nt o t he 

det er mi nat i on of  a t aki ng.   That  di mensi on i s t i me,  evi denced by 

t he el ement  of  " f r equency. "  

¶79 As not ed,  t he Lor et t o Cour t  concl uded t hat  " a 

per manent  physi cal  occupat i on aut hor i zed by gover nment  i s a 

t aki ng wi t hout  r egar d t o t he publ i c i nt er est s  t hat  i t  may 

ser ve. "   Lor et t o,  458 U. S.  at  426  ( emphasi s added. )   " When 

f aced wi t h a const i t ut i onal  chal l enge t o a per manent  physi cal  

occupat i on of  r eal  pr oper t y,  t hi s Cour t  has i nvar i abl y f ound a 

t aki ng. "   I d.  at  427 ( emphasi s added) .   " We af f i r m t he 

t r adi t i onal  r ul e t hat  a per manent  physi cal  occupat i on of  

pr oper t y i s a t aki ng. "   I d.  at  441 ( emphasi s added) .  
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¶80 Lor et t o di scussed Causby appr ovi ngl y,  not i ng t hat  

t her e was a " di st i nct i on bet ween a per manent  physi cal  

occupat i on,  a physi cal  i nvasi on shor t  of  an occupat i on,  and a 

r egul at i on t hat  mer el y r est r i ct s t he use of  pr oper t y. "   I d.  at  

430.   Lor et t o st r essed t he " f r equent  f l i ght s"  i n Causby,  i d. ,  

and asser t ed t hat  t he damages t o t he r espondent s i n Causby " wer e 

not  mer el y consequent i al .   They wer e t he pr oduct  of  a di r ect  

i nvasi on of  t he r espondent s '  domai n. "   I d.  at  431 ( quot i ng 

Causby,  328 U. S.  at  265- 66) .  

¶81 I n ai r pl ane over f l i ght  cases,  a " per manent "  occupat i on 

of  pr oper t y i s not  necessar y.   However ,  t he second sent ence i n 

Causby speaks of  " f r equent  and r egul ar  f l i ght s, "  Causby,  328 

U. S.  at  258,  and t he Cour t ' s  hol di ng r ef er s t o f l i ght s t hat  ar e 

" so l ow and so f r equent  as t o be a di r ect  and i mmedi at e 

i nt er f er ence wi t h t he enj oyment  and use of  t he l and. "   I d.  at  

266 ( emphasi s added) .   I n shor t ,  i sol at ed,  i r r egul ar  i nvasi ons 

of  a pr oper t y owner ' s super adj acent  ai r space may be annoyi ng but  

t hey do not  necessar i l y  amount  t o a t aki ng i n a const i t ut i onal  

sense.   " Fr equency"  i s an i mpor t ant  el ement  of  pr oof  i n 

over f l i ght  cases.  

¶82 The Ci t y has ur ged t he cour t  t o add anot her  f act or  t o 

t he t est  f or  whet her  a t aki ng has occur r ed.   I t  cont ends t hat  

onl y t hose over f l i ght s t hat  f ol l ow FAA- appr oved f l i ght  pl ans 

shoul d be consi der ed i n det er mi ni ng a t aki ng——t hat  t he Ci t y 

cannot  be hel d r esponsi bl e f or  over f l i ght s t hat  di sr egar d FAA-

appr oved f l i ght  pl ans.   We cannot  agr ee wi t h t hi s cont ent i on.    
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¶83 I t  i s  t r ue t hat  gover nment  act i on of  some sor t  i s  a 

pr er equi s i t e f or  a t aki ng under  t he const i t ut i on.   Cases 

appl y i ng Causby of t en i nvol ve gover nment  ai r cr af t . 14  But  

gover nment  al so i s l i abl e f or  a t aki ng when i t  aut hor i zes 

physi cal  occupat i on.   Lor et t o,  458 U. S.  at  426.   A c i t y t hat  

desi gns and bui l ds an ai r por t  i s  l i abl e f or  ai r cr af t  usi ng t he 

ai r por t  when t hose ai r cr af t  i nvade sur r oundi ng pr oper t y owner s '  

super adj acent  ai r space because t he ci t y has not  acqui r ed enough 

pr oper t y.   Gr i ggs,  369 U. S.  84,  90.  

¶84 I n t hi s case,  t he Ai r por t  manager  t est i f i ed t hat  

pi l ot s wer e f ol l owi ng t he FAA r ecommended appr oach pat t er ns and 

t hat  he wor ked t o enf or ce t hose st andar ds.   Br enner  t est i f i ed 

t hat  pi l ot s woul d devi at e f r om t hose st andar ds,  especi al l y i n 

hi gh wi nds.   A c i t y cannot  oper at e an ai r por t  and per mi t  some of  

t he ai r cr af t  t hat  use i t  t o di sr egar d est abl i shed FAA f l i ght  

pat hs.   The Ci t y  bear s r esponsi bi l i t y  i f  ai r cr af t  ar e r egul ar l y 

devi at i ng f r om FAA f l i ght  pat t er ns and t hose devi at i ons r esul t  

i n i nvasi ons of  t he super adj acent  ai r space of  nei ghbor i ng 

pr oper t y owner s wi t h adver se ef f ect s on t hei r  pr oper t y.   The 

Ci t y i s i n a f ar  super i or  posi t i on t o enf or ce t he FAA' s f l i ght  

st andar ds t han t he pr oper t y owner s.   Pl aci ng t he bur den on t he 

                                                 
14 E. g. ,  Causby,  328 U. S.  256 ( mi l i t ar y ai r cr af t ) ;  Ar gent ,  

124 F. 3d 1277 ( Navy ai r cr af t ) ;  Br own v.  Uni t ed St at es,  73 F. 3d 
1100 ( Fed.  Ci r .  1996)  ( " Uni t ed St at es Ai r  For ce pl anes" ) ;  Per syn 
v.  Uni t ed St at es,  No.  96- 5033,  unpubl i shed op. ,  106 F. 3d 424 
( Fed.  Ci r .  Dec.  27,  1996)  ( gover nment  ai r cr af t ) ;  A. J.  Hodges,  
355 F. 2d at  594 ( " Gover nment - owned ai r cr af t  over  pr i vat el y owned 
l and" ) .  
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pr oper t y owner s t o seek enf or cement  agai nst  i ndi v i dual  ai r l i nes 

or  pi l ot s woul d ef f ect i vel y depr i ve t he owner s of  a r emedy f or  

t aki ngs of  t hei r  pr oper t y.  

¶85 The r ecor d does not  cont ai n suf f i c i ent  f act ual  

f i ndi ngs by t he c i r cui t  cour t  t o r esol ve t hi s case.   We r emand 

t o t he c i r cui t  cour t  t o make f ur t her  f act ual  f i ndi ngs and t o 

det er mi ne whet her  t aki ngs have occur r ed.   Af t er  t he c i r cui t  

cour t  has made f ur t her  f act ual  f i ndi ngs,  i t  must  appl y t he 

st andar d set  f or t h i n t hi s deci s i on.  

¶86 We not e t hat  t he Wi ckenhauser s '  c l ai m i n t hi s act i on 

r el at es onl y t o t he 77 acr es not  i ncl uded i n t he separ at e 

condemnat i on act i on.   Di r ect  condemnat i on act i ons and i nver se 

condemnat i on act i ons ar e mut ual l y excl usi ve.   See Maxey v.  

Redevel opment  Aut hor i t y of  Raci ne,  94 Wi s.  2d 375,  288 

N. W. 2d 794 ( 1980) ;  Wi s.  St at .  § 32. 10.   Shoul d t he c i r cui t  cour t  

f i nd t hat  a t aki ng occur r ed wi t h r espect  t o t he 77 r emai ni ng 

acr es of  t he Wi ckenhauser  pr oper t y,  i t  must  consi der  t hat  

sever ance damages wer e pai d on t hat  pr oper t y when i t  cal cul at es 

j ust  compensat i on.   See,  ¶13 n. 5,  supr a.  

I V.  CONCLUSI ON 

¶87 The Taki ngs Cl ause of  t he Fi f t h Amendment  and t he 

equi val ent  pr ovi s i on i n Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n 

Const i t ut i on do not  pr ohi bi t  t he t aki ng of  pr i vat e pr oper t y f or  

publ i c use,  but  i nst ead pl ace a condi t i on on t he exer ci se of  

t hat  power .   Fi r st  Engl i sh Evangel i cal  Lut her an Chur ch of  

Gl endal e v.  Count y of  Los Angel es,  482 U. S.  304,  314 ( 1987) .   

These pr ovi s i ons ar e desi gned " not  t o l i mi t  t he gover nment al  
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i nt er f er ence wi t h pr oper t y r i ght s per  se,  but  r at her  t o secur e 

compensat i on i n t he event  of  ot her wi se pr oper  i nt er f er ence 

amount i ng t o a t aki ng. "   I d.  at  315.  

¶88 The cr eat i on and expansi on of  ai r por t s i s usual l y 

deemed a publ i c good.   But  t hat  good f r equent l y comes at  a 

s i gni f i cant  cost  t o nei ghbor i ng l andowner s.   Thi s cost  cannot  be 

i gnor ed.    

¶89 " One of  t he pr i nci pal  pur poses of  t he Taki ngs Cl ause 

i s ' t o bar  Gover nment  f r om f or ci ng some peopl e al one t o bear  

publ i c bur dens whi ch,  i n al l  f ai r ness and j ust i ce,  shoul d be 

bor ne by t he publ i c as a whol e. ' "  Dol an v.  Ci t y of  Ti gar d,  512 

U. S.  374,  384 ( 1994)  ( quot i ng Ar mst r ong v.  Uni t ed St at es,  364 

U. S.  40,  49 ( 1960) ) .  

¶90 We af f i r m t he deci s i on of  t he cour t  of  appeal s.   We 

concl ude t hat  a t aki ng occur s i n ai r pl ane over f l i ght  cases when 

gover nment  act i on r esul t s i n ai r cr af t  f l y i ng over  a l andowner ' s 

pr oper t y l ow enough and wi t h suf f i c i ent  f r equency t o have a 

di r ect  and i mmedi at e ef f ect  on t he use and enj oyment  of  t he 

pr oper t y.   We r emand t he case t o t he c i r cui t  cour t  t o make 

f ur t her  f act ual  f i ndi ngs and t o hol d addi t i onal  hear i ngs,  as 

necessar y,  t o det er mi ne whet her  a t aki ng occur r ed i n t hi s case.   

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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