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NOTI CE 
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version will appear in the bound 
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          Plaintiffs-Appellants-Petitioners, 
 
     v. 
 
Markel Insurance Company, J.J.J. Recreation 
Corporation d/b/a Lake of the Woods Campground, 
American Family Mutual Insurance Company and 
Jeffrey Knaack, 
 
          Defendants-Respondents. 
 
  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded to the circuit court with instructions.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s,  Her i t age Far ms,  I nc.  

v.  Mar kel  I nsur ance Co. ,  2011 WI  App 12,  331 Wi s.  2d 64,  793 

N. W. 2d 896,  t hat  af f i r med an or der  by t he Waushar a Count y 

Ci r cui t  Cour t 1 gr ant i ng i n par t  and denyi ng i n par t  t he 

pl ai nt i f f s '  mot i on f or  payment  of  doubl e damages and r easonabl e 

cost s f or  l egal  r epr esent at i on under  Wi s.  St at .  § 26. 21( 1)  

( 2003- 04) 2 and f or  12 per cent  i nt er est  t her eon.    

                                                 
1 The Honor abl e John V.  Fi nn pr esi ded.  

2 Wi sconsi n St at .  § 26. 21 ( 2003- 04) ,  " Ci v i l  l i abi l i t y  f or  
f or est  f i r es, "  st at es:   

( 1)  I n addi t i on t o t he penal t i es pr ovi ded i n 
s.  26. 20,  t he Uni t ed St at es,  t he st at e,  t he count y or  
pr i vat e owner s,  whose pr oper t y i s i nj ur ed or  dest r oyed 
by f or est  f i r es,  may r ecover ,  i n a c i v i l  act i on,  
doubl e t he amount  of  damages suf f er ed,  i f  t he f i r es 
occur r ed t hr ough wi l l f ul ness,  mal i ce or  negl i gence.   
I n a c i v i l  act i on,  a cour t  may awar d r easonabl e cost s 
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¶2 The pl ai nt i f f s consi st  of  Her i t age Far ms,  I nc.  and 

sever al  ot her  l andowner s ( col l ect i vel y,  Her i t age Far ms)  whose 

pr oper t i es wer e ext ensi vel y damaged as a r esul t  of  a 2003 f or est  

f i r e i n Mar quet t e and Waushar a Count i es,  commonl y r ef er r ed t o as 

t he Cr yst al  Lake Fi r e.   A j ur y det er mi ned t hat  t he f i r e was 

negl i gent l y caused by Jef f r ey Knaack ( Knaack) ,  who i gni t ed and 

f ai l ed t o pr oper l y ext i ngui sh a bur n pi l e at  t he Lake of  t he 

Woods Campgr ound.   Post - ver di ct ,  Her i t age Far ms moved f or  

j udgment  agai nst  Knaack,  t he campgr ound,  and t hei r  r espect i ve 

i nsur er s ( col l ect i vel y,  Mar kel ) 3 f or  doubl e damages and 

r easonabl e cost s  f or  l egal  r epr esent at i on pur suant  t o Wi s.  St at .  

§ 26. 21( 1) .  

¶3 Thi s i s t he second t i me t hese par t i es have appear ed 

bef or e us.   See Her i t age Far ms,  I nc.  v.  Mar kel  I ns.  Co.  

                                                                                                                                                             
f or  l egal  r epr esent at i on t o pr ovi de owner s r ecover i ng 
damages under  t hi s subsect i on.    

( 2)  Per sons causi ng f i r es i n v i ol at i on of  t hi s 
chapt er  shal l  be l i abl e t o t he st at e i n an act i on f or  
debt ,  t o t he f ul l  amount  of  al l  damages done t o t he 
st at e l ands and f or  al l  expenses i ncur r ed by t he t owns 
f i ght i ng f or est  f i r es and shal l  be l i abl e t o 
muni ci pal i t i es i n an act i on f or  debt ,  t o t he f ul l  
amount  of  al l  damages t o t he muni ci pal  l ands and f or  
al l  expenses i ncur r ed by t he muni ci pal i t i es f i ght i ng 
such f i r es.  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  

3 Knaack was i nsur ed agai nst  per sonal  l i abi l i t y  by Amer i can 
Fami l y Mut ual  I nsur ance Company,  and t he Lake of  t he Woods 
Campgr ound was i nsur ed agai nst  commer ci al  l i abi l i t y  by Mar kel  
I nsur ance Company.  
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( her eaf t er  Her i t age Far ms I ) , 4 2009 WI  27,  316 Wi s.  2d 47,  762 

N. W. 2d 652.   I n Her i t age Far ms I ,  we hel d t hat  c i v i l  l i abi l i t y  

f or  f or est  f i r es under  Wi s.  St at .  § 26. 21( 1)  i s not  l i mi t ed t o a 

speci f i c  c l ass of  t or t f easor  such as a r ai l r oad cor por at i on and 

t hat  a v i ol at i on under  Wi s.  St at .  § 26. 205 i s  not  a pr er equi s i t e 

t o t he appl i cat i on of  Wi s.  St at .  § 26. 21( 1) .   I d. ,  ¶13.   We 

f ur t her  concl uded t hat  § 26. 21( 1)  does not  r equi r e a showi ng of  

gr oss negl i gence.   I d. ,  ¶37.  

¶4 Af t er  our  deci s i on i n Her i t age Far ms I ,  Her i t age Far ms 

agai n r equest ed t he ci r cui t  cour t  t o awar d doubl e damages and 

r easonabl e cost s f or  l egal  r epr esent at i on under  Wi s.  St at .  

§ 26. 21( 1) .   The ci r cui t  cour t  det er mi ned t hat  t he deci s i on t o 

awar d doubl e damages and r easonabl e cost s f or  l egal  

r epr esent at i on under  § 26. 21( 1)  i s subj ect  t o t he cour t ' s 

di scr et i on.   The ci r cui t  cour t  awar ded Her i t age Far ms i t s 

at t or ney f ees and cost s.   However ,  t he cour t  decl i ned t o 

exer ci se i t s di scr et i on t o doubl e Her i t age Far ms'  damages,  

r easoni ng t hat  Knaack' s conduct  di d not  necessar i l y  war r ant  

puni shment  beyond t he payment  of  compensat or y damages.   The 

cour t  of  appeal s af f i r med.  

                                                 
4 We use t he case name Her i t age Far ms I  t o i dent i f y t hi s 

cour t ' s  f i r st  publ i shed deci s i on i nvol v i ng t hese same par t i es 
and t o di st i ngui sh t hat  f i r st  publ i shed deci s i on f r om t he 
deci s i on at  bar .  

5 Wi sconsi n St at .  § 26. 20,  " Fi r e pr ot ect i on devi ces, "  
gener al l y out l i nes t he dut i es of  t hose cor por at i ons t hat  oper at e 
on or  mai nt ai n a r ai l way.   See Her i t age Far ms,  I nc.  v.  Mar kel  
I ns.  Co.  ( Her i t age Far ms I ) ,  2009 WI  27,  ¶11 & n. 7,  316 
Wi s.  2d 47,  762 N. W. 2d 652.  
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¶5 Her i t age Far ms pet i t i oned t hi s cour t  f or  r evi ew,  whi ch 

we gr ant ed.   We now r ever se t he deci s i on of  t he cour t  of  appeal s 

and r emand t o t he c i r cui t  cour t  wi t h i nst r uct i ons t o ent er  

j udgment  i n accor dance wi t h t hi s opi ni on.  

¶6 Thi s case pr esent s sever al  i ssues f or  our  r evi ew:   

( 1)  Pur suant  t o Wi s.  St at .  § 26. 21( 1) ,  i f  i t  i s  det er mi ned 

t hat  t he owner ' s pr oper t y was i nj ur ed or  dest r oyed by 

a f or est  f i r e t hat  occur r ed t hr ough wi l l f ul ness,  

mal i ce,  or  negl i gence,  i s t he pr oper t y owner  ent i t l ed 

t o doubl e damages as a mat t er  of  cour se,  or  i s an 

awar d of  doubl e damages di scr et i onar y? 

( a)  Assumi ng we concl ude t hat  t he pr oper t y owner  i s 

ent i t l ed t o doubl e damages under  § 26. 21( 1)  as a 

mat t er  of  cour se,  shoul d we appl y our  hol di ng 

onl y pr ospect i vel y? 

( b)  Assumi ng we concl ude t hat  an awar d of  doubl e 

damages under  § 26. 21( 1)  i s di scr et i onar y,  i s  t he 

deci s i on t o awar d doubl e damages subj ect  t o t he 

c i r cui t  cour t ' s  di scr et i on or  r eser ved f or  t he 

f act - f i nder ?  Rel at edl y,  does a par t y have a 

const i t ut i onal  r i ght  t o have a j ur y deci de 

whet her  t o awar d doubl e damages under  § 26. 21( 1) ? 

( i )  Assumi ng we concl ude t hat  t he deci s i on t o awar d 

doubl e damages under  § 26. 21( 1)  i s subj ect  t o 

t he c i r cui t  cour t ' s  di scr et i on,  what  st andar d,  

i f  any,  shoul d t he cour t  f ol l ow i n maki ng i t s 

det er mi nat i on? 
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( 2)  Assumi ng we concl ude t hat  Her i t age Far ms i s ent i t l ed 

t o doubl e damages under  Wi s.  St at .  § 26. 21( 1)  as a 

mat t er  of  cour se,  i s Her i t age Far ms ent i t l ed t o 12 

per cent  i nt er est  on t hat  amount  f r om t he dat e of  t he 

j ur y ' s ver di ct  pur suant  t o Wi s.  St at .  § 814. 04( 4) ?  I s 

Her i t age Far ms ent i t l ed t o 12 per cent  i nt er est  on i t s 

awar d of  at t or ney f ees and cost s f r om t he dat e of  t he 

j ur y ' s ver di ct ? 

( a)  I s § 814. 04( 4)  unconst i t ut i onal  on i t s f ace or  as 

appl i ed t o Mar kel ? 

¶7 We concl ude t hat  pur suant  t o Wi s.  St at .  § 26. 21( 1) ,  i f  

i t  i s  det er mi ned t hat  t he owner ' s pr oper t y was i nj ur ed or  

dest r oyed by a f or est  f i r e t hat  occur r ed t hr ough wi l l f ul ness,  

mal i ce,  or  negl i gence,  t hen t he pr oper t y owner  i s ent i t l ed t o 

doubl e damages as a mat t er  of  cour se.   We appl y t hi s hol di ng 

r et r ospect i vel y.   Consequent l y,  i n t hi s case,  because t he j ur y  

det er mi ned t hat  Her i t age Far ms'  pr oper t y was damaged by a f or est  

f i r e caused by Knaack' s negl i gence,  Her i t age Far ms i s ent i t l ed 

t o doubl e damages as a mat t er  of  cour se.   

¶8 We f ur t her  concl ude t hat  pur suant  t o Wi s.  St at .  

§ 814. 04( 4) ,  Her i t age Far ms i s ent i t l ed t o 12 per cent  i nt er est  

on i t s doubl e damages awar d f r om t he dat e of  t he j ur y ' s ver di ct .   

At  t he same t i me,  we det er mi ne t hat  Her i t age Far ms i s ent i t l ed 

t o 12 per cent  i nt er est  on i t s awar d of  at t or ney f ees and cost s  

onl y f r om t he dat e of  t hat  awar d,  not  f r om t he dat e of  t he 

j ur y ' s ver di ct .   Fi nal l y,  we concl ude t hat  Mar kel  has f ai l ed t o 
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pr ove beyond a r easonabl e doubt  t hat  § 814. 04( 4)  i s 

unconst i t ut i onal  on i t s f ace or  as appl i ed t o Mar kel .  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶9 The f act s and pr ocedur al  hi st or y of  t hi s case wer e 

r eci t ed i n Her i t age Far ms I  and need not  be r epeat ed at  l engt h 

her e.   See 316 Wi s.  2d 47,  ¶¶3- 4.   I t  i s  suf f i c i ent  t o st at e 

t hat  Her i t age Far ms'  pr oper t y was ext ensi vel y  damaged by t he 

2003 Cr yst al  Lake Fi r e.   The f i r e or i gi nat ed when a l ar ge bur n 

pi l e,  i gni t ed l awf ul l y by Knaack si x weeks ear l i er ,  f l ar ed up 

and escaped t he Lake of  t he Woods Campgr ound.   The f i r e bur ned 

572 acr es of  l and bef or e i t  was f i nal l y cont ai ned.  

¶10 Her i t age Far ms f i l ed a c i v i l  act i on agai nst  Mar kel ,  

c l ai mi ng negl i gence,  t r espass,  and nui sance,  and seeki ng doubl e 

damages and r easonabl e cost s f or  l egal  r epr esent at i on under  Wi s.  

St at .  § 26. 21( 1) .   The negl i gence,  t r espass,  and nui sance cl ai ms 

wer e submi t t ed t o a j ur y.   On Oct ober  13,  2006,  t he j ur y  

r et ur ned a ver di ct  i n f avor  of  Her i t age Far ms on al l  t hr ee 

cl ai ms and awar ded Her i t age Far ms $568, 422 i n compensat or y 

damages.  

¶11 Post - ver di ct ,  Her i t age Far ms moved f or  j udgment  

agai nst  Mar kel  f or  doubl e damages and r easonabl e cost s f or  l egal  

r epr esent at i on under  Wi s.  St at .  § 26. 21( 1) .   The ci r cui t  cour t  

deni ed t he mot i on,  concl udi ng t hat  § 26. 21( 1)  appl i es onl y t o 

def endant s who ar e r ai l r oad cor por at i ons.   Accor di ngl y,  t he 

c i r cui t  cour t  ent er ed j udgment  on t he j ur y ver di ct .   On Jul y  17,  

2007,  Mar kel  pai d t he ent i r et y of  t hat  j udgment  pl us i nt er est .  
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¶12 Her i t age Far ms appeal ed,  and t he cour t  of  appeal s 

af f i r med.  

¶13 I n Her i t age Far ms I ,  we r ever sed t hat  deci s i on of  t he 

cour t  of  appeal s.   316 Wi s.  2d 47.   We hel d t hat  Wi s.  St at .  

§ 26. 21( 1)  i s not  l i mi t ed t o a speci f i c  c l ass of  t or t f easor  such 

as a r ai l r oad cor por at i on and t hat  a v i ol at i on under  Wi s.  St at .  

§ 26. 20 i s not  a pr er equi s i t e t o t he appl i cat i on of  Wi s.  St at .  

§ 26. 21( 1) .   I d. ,  ¶13.   We f ur t her  concl uded t hat  § 26. 21( 1)  

does not  r equi r e a showi ng of  gr oss negl i gence.   I d. ,  ¶37.  

¶14 Mar kel  moved f or  r econsi der at i on,  whi ch we deni ed on 

May 28,  2009.   Her i t age Far ms,  I nc.  v.  Mar kel  I ns.  Co. ,  No.  

2007AP983,  unpubl i shed or der  ( Wi s.  May 28,  2009) .  

¶15 The i ssues bef or e us t oday ar ose subsequent  t o our  

deci s i on i n Her i t age Far ms I .   On August  20,  2009,  upon r emand,  

Her i t age Far ms agai n moved t he ci r cui t  cour t  f or  payment  of  

doubl e damages and r easonabl e cost s f or  l egal  r epr esent at i on 

under  Wi s.  St at .  § 26. 21( 1) .   Her i t age Far ms al so r equest ed 12 

per cent  i nt er est  on t hose amount s f r om t he dat e of  t he j ur y ' s 

ver di ct ,  pur suant  t o Wi s.  St at .  § 814. 04( 4) . 6 

¶16 Mar kel  opposed Her i t age Far ms'  mot i on,  ar gui ng t hat  

Wi s.  St at .  § 26. 21( 1)  does not  mandat e t he payment  of  doubl e 

damages and r easonabl e cost s f or  l egal  r epr esent at i on.   Rat her ,  

Mar kel  cont ended,  t he st at ut e' s  pl ai n l anguage i s per mi ssi ve,  

                                                 
6 Wi sconsi n St at .  § 814. 04( 4) ,  " I nt er est  on ver di ct , "  

pr ovi des,  i n r el evant  par t :  " [ I ] f  t he j udgment  i s f or  t he 
r ecover y of  money,  i nt er est  at  t he r at e of  12% per  year  f r om t he 
t i me of  ver di ct ,  deci s i on or  r epor t  unt i l  j udgment  i s ent er ed 
shal l  be comput ed by t he c l er k and added t o t he cost s. "  
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maki ng cl ear  t hat  t he det er mi nat i on of  whet her  t o i mpose doubl e 

damages and cost s f or  l egal  r epr esent at i on i s l ef t  t o t he f act -

f i nder ' s di scr et i on.   Mar kel  mai nt ai ned t hat  doubl e damages and 

cost s f or  l egal  r epr esent at i on ar e i nappr opr i at e i n t hi s case,  

gi ven t he j ur y ' s f i ndi ng t hat  Knaack was " negl i gent ,  but  no 

mor e. "  

¶17 Mar kel  f ur t her  ar gued t hat  even i f  t he c i r cui t  cour t  

now awar ds Her i t age Far ms doubl e damages and r easonabl e cost s 

f or  l egal  r epr esent at i on,  Her i t age Far ms i s st i l l  not  ent i t l ed 

t o i nt er est  on t hose amount s f r om t he dat e of  t he j ur y ' s ver di ct  

because,  as of  t hat  dat e,  such amount s wer e not  known and 

det er mi ned.   I n any case,  Mar kel  asser t ed,  i mposi ng 12 per cent  

i nt er est  under  Wi s.  St at .  § 814. 04( 4)  i s unconst i t ut i onal .   

Mar kel  r easoned t hat  a 12 per cent  i nt er est  r at e i s so sever e 

t hat  i t  t ends t o det er  def endant s f r om def endi ng t hemsel ves on 

appeal .  

¶18 On November  19,  2009,  t he c i r cui t  cour t  hel d a hear i ng 

on Her i t age Far ms'  mot i on,  ul t i mat el y gr ant i ng i t  i n par t  and 

denyi ng i t  i n par t .   The ci r cui t  cour t  det er mi ned t hat  t he 

deci s i on t o awar d doubl e damages and r easonabl e cost s f or  l egal  

r epr esent at i on under  Wi s.  St at .  § 26. 21( 1)  i s  subj ect  t o t he 

cour t ' s  di scr et i on.   The ci r cui t  cour t  awar ded Her i t age Far ms 

i t s at t or ney f ees and cost s.   However ,  t he cour t  decl i ned t o 

i mpose i nt er est  on t hose amount s f r om t he dat e of  t he j ur y ' s 

ver di ct ,  expl ai ni ng t hat  as of  t hat  dat e,  t he par t i es wer e st i l l  

oper at i ng under  t he r ul i ng t hat  § 26. 21( 1)  di d not  appl y t o 

Mar kel .  
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¶19 The ci r cui t  cour t  had a mor e di f f i cul t  t i me dec i di ng 

whet her  t o awar d Her i t age Far ms doubl e damages.   The cour t  

l ament ed t he l ack of  gui dance as t o what  st andar d i t  shoul d 

appl y i n exer ci s i ng i t s di scr et i on:  " [ W] hat  I ' m st r uggl i ng wi t h 

i s whet her  or  not ,  i n addi t i on t o payi ng t he compensat or y 

damages,  t he per son who st ar t ed t he f i r e shoul d be puni shed by 

havi ng doubl e damages,  and wi t hout  any cr i t er i a,  i t ' s  r eal l y  

har d t o do .  .  .  . "   Ul t i mat el y,  t he c i r cui t  cour t  was not  

per suaded t hat  i t  shoul d exer c i se i t s di scr et i on t o doubl e 

Her i t age Far ms'  damages.   The cour t  r easoned t hat  Knaack' s 

conduct  di d not  necessar i l y  war r ant  puni shment  beyond t he 

payment  of  compensat or y damages.  

¶20 The ci r cui t  cour t  ent er ed j udgment  accor di ngl y on 

December  23,  2009,  gr ant i ng Her i t age Far ms'  mot i on f or  payment  

of  at t or ney f ees and cost s but  denyi ng Her i t age Far ms'  mot i on 

f or  payment  of  doubl e damages and f or  12 per cent  i nt er est  on any  

at t or ney f ees,  cost s,  or  addi t i onal  damages awar ded f r om t he 

dat e of  t he j ur y ' s ver di ct .   On Febr uar y 12,  2010,  Mar kel  pai d 

t he j udgment  of  at t or ney f ees and cost s,  pl us i nt er est  r unni ng 

f r om November  19,  2009.  

¶21 Her i t age Far ms moved t he ci r cui t  cour t  f or  

r econsi der at i on,  whi ch t he cour t  deni ed.   The ci r cui t  cour t  

r ei t er at ed i t s det er mi nat i on t hat  an awar d of  doubl e damages 

under  Wi s.  St at .  § 26. 21( 1)  i s di scr et i onar y.   Because 

§ 26. 21( 1)  uses t he wor d " may, "  t he c i r cui t  cour t  const r ued t he 

st at ut e as " an i nvi t at i on f or  t he Cour t  t o consi der  whet her  or  

not  t he speci f i c  f act s i n a speci f i c  case ar e such t hat  t he 
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def endant  ought  t o be puni shed i n addi t i on t o payi ng f or  hi s,  

hi s [ s i c]  negl i gence .  .  .  . "  

¶22 Her i t age Far ms appeal ed, 7 mai nt ai ni ng t hat  doubl e 

damages under  Wi s.  St at .  § 26. 21( 1)  ar e mandat or y or ,  at  t he 

ver y l east ,  pr esumed.   The cour t  of  appeal s  di sagr eed and 

af f i r med.   Her i t age Far ms,  331 Wi s.  2d 64.   The cour t  of  

appeal s,  l i ke t he c i r cui t  cour t ,  concl uded t hat  t he deci s i on t o 

awar d doubl e damages under  § 26. 21( 1)  i s subj ect  t o t he c i r cui t  

cour t ' s  di scr et i on.   I d. ,  ¶11.   The cour t  of  appeal s poi nt ed out  

t hat  t he l egi s l at ur e used t he per mi ssi ve wor d " may"  i n 

§ 26. 21( 1)  when descr i bi ng a pr oper t y owner ' s r i ght  t o r ecover  

doubl e damages i n t he event  t hat  a f or est  f i r e r esul t s f r om 

wi l l f ul ness,  mal i ce,  or  negl i gence.   I d. ,  ¶10.   I n cont r ast ,  t he 

cour t  of  appeal s  expl ai ned,  t he l egi s l at ur e used t he mandat or y  

wor d " shal l "  i n § 26. 21( 2)  when descr i bi ng a per son' s l i abi l i t y  

t o t he St at e and t o muni ci pal i t i es f or  damage done t o st at e and 

muni ci pal  l ands and f or  expenses i ncur r ed i n f i ght i ng f or est  

f i r es.   I d.   Accor di ng t o t he cour t  of  appeal s,  t he 

l egi s l at ur e' s use of  t he wor ds " may"  i n § 26. 21( 1)  and " shal l "  

i n § 26. 21( 2)  i s evi dence of  i t s  awar eness t hat  t he wor ds have 

di st i nct  meani ngs.   I d. ,  ¶11.   Consequent l y,  t he cour t  of  

appeal s concl uded t hat  § 26. 21( 1)  shoul d be i nt er pr et ed as 

per mi ssi ve,  not  mandat or y.   I d.   The cour t  of  appeal s f ur t her  

                                                 
7 Mar kel  di d not  cr oss- appeal  f r om t he ci r cui t  cour t ' s  or der  

gr ant i ng Her i t age Far ms'  mot i on f or  payment  of  r easonabl e cost s 
f or  l egal  r epr esent at i on under  Wi s.  St at .  § 26. 21( 1) .   
Accor di ngl y,  t hat  por t i on of  t he c i r cui t  cour t ' s  or der  i s not  
bef or e us.  
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r ej ect ed Her i t age Far m' s ar gument  t hat  doubl e damages under  

§ 26. 21( 1)  ar e pr esumed.   I d. ,  ¶13.   Fi nal l y,  because t he cour t  

of  appeal s af f i r med t he ci r cui t  cour t ' s  deni al  of  doubl e damages 

under  § 26. 21( 1) ,  i t  decl i ned t o addr ess whet her  Her i t age Far ms 

was ent i t l ed t o 12 per cent  i nt er est  on such damages f r om t he 

dat e of  t he j ur y ' s ver di ct .   I d. ,  ¶15.  

¶23 Her i t age Far ms pet i t i oned t hi s cour t  f or  r evi ew,  whi ch 

we gr ant ed on Apr i l  12,  2011.   

I I .  STANDARD OF REVI EW 

¶24 Thi s case pr esent s t wo pr i nci pal  i ssues.   Fi r st ,  we 

must  det er mi ne whet her  Her i t age Far ms i s ent i t l ed t o doubl e 

damages under  Wi s.  St at .  § 26. 21( 1)  as a mat t er  of  cour se,  or  

whet her  an awar d of  doubl e damages i s di scr et i onar y.   Second,  

assumi ng Her i t age Far ms i s ent i t l ed t o doubl e damages under  

§ 26. 21( 1)  as a mat t er  of  cour se,  we must  det er mi ne whet her  

Her i t age Far ms i s ent i t l ed t o 12 per cent  i nt er est  on i t s awar d 

of  doubl e damages f r om t he dat e of  t he j ur y ' s ver di ct ,  pur suant  

t o Wi s.  St at .  § 814. 04( 4) .   Rel at edl y,  Her i t age Far ms r equest s  

12 per cent  i nt er est  on i t s awar d of  at t or ney f ees and cost s f r om 

t he dat e of  t he j ur y ' s ver di ct .   Bot h of  t hese pr i nci pal  i ssues 

ar e quest i ons of  st at ut or y i nt er pr et at i on and appl i cat i on.   The 

i nt er pr et at i on and appl i cat i on of  a st at ut e ar e quest i ons of  l aw 

t hat  we r evi ew de novo whi l e benef i t t i ng f r om t he anal yses of  

t he cour t  of  appeal s and ci r cui t  cour t .   Af f el dt  v.  Gr een Lake 

Cnt y. ,  2011 WI  56,  ¶32,  335 Wi s.  2d 104,  803 N. W. 2d 56.  

¶25 I n addi t i on,  Mar kel  r ai ses sever al  der i vat i ve 

quest i ons,  i ncl udi ng whet her  our  i nt er pr et at i on of  Wi s.  St at .  
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§ 26. 21( 1)  shoul d appl y onl y pr ospect i vel y,  and whet her  Wi s.  

St at .  § 814. 04( 4)  i s unconst i t ut i onal .   The f i r s t  i s  a quest i on 

of  pol i cy t o be det er mi ned by t hi s cour t .   See Jacque v.  

St eenber g Homes,  I nc. ,  209 Wi s.  2d 605,  613,  563 N. W. 2d 154 

( 1997) ;  Kur t z v.  Ci t y of  Waukesha,  91 Wi s.  2d 103,  108,  280 

N. W. 2d 757 ( 1979) .   The second i s a quest i on of  l aw t hat  we al so 

r evi ew i ndependent l y.   See St at e v.  Smi t h,  2010 WI  16,  ¶8,  323 

Wi s.  2d 377,  780 N. W. 2d 90.  

I I I .  ANALYSI S 

¶26 " [ T] he pur pose of  st at ut or y i nt er pr et at i on i s t o 

det er mi ne what  t he st at ut e means so t hat  i t  may be gi ven i t s 

f ul l ,  pr oper ,  and i nt ended ef f ect . "   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   Because we pr esume t hat  t he l egi s l at ur e " ' says 

i n a st at ut e what  i t  means and means i n a st at ut e what  i t  says 

t her e, ' "  i d. ,  ¶39 ( quot i ng Conn.  Nat ' l  Bank v.  Ger mai n,  503 U. S.  

249,  253- 54 ( 1992) ) ,  st at ut or y i nt er pr et at i on begi ns wi t h t he 

l anguage of  t he st at ut e,  i d. ,  ¶45.   St at ut or y l anguage i s gi ven 

i t s common and or di nar y meani ng,  " except  t hat  t echni cal  or  

speci al l y- def i ned wor ds or  phr ases ar e gi ven t hei r  t echni cal  or  

speci al  def i ni t i onal  meani ng. "   I d.   I f  t he meani ng i s pl ai n,  

our  i nqui r y ends.   I d.  

¶27 At  t he same t i me,  st at ut or y l anguage cannot  be 

i nt er pr et ed i n i sol at i on but  r at her  as par t  of  a whol e,  i n 

r el at i on t o t he l anguage of  sur r oundi ng or  c l osel y- r el at ed 

st at ut es.   I d. ,  ¶46.   I n addi t i on,  we must  const r ue st at ut or y 

l anguage r easonabl y,  i n or der  t o avoi d absur d r esul t s.   I d.   An 
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unr easonabl e i nt er pr et at i on i s one t hat  cont r avenes t he 

st at ut e' s mani f est  pur pose.   See i d. ,  ¶49.  

¶28 Gener al l y,  we do not  consul t  ext r i nsi c sour ces of  

l egi s l at i ve i nt ent ,  such as l egi s l at i ve hi st or y,  unl ess t he 

st at ut e' s l anguage i s ambi guous.   I d. ,  ¶50.   St at ut or y l anguage 

i s ambi guous i f  i t  r easonabl y gi ves r i se t o mor e t han one 

meani ng.   I d. ,  ¶47.  

¶29 To r esol ve t he t wo pr i nci pal  i ssues i n t hi s case,  we 

must  appl y t he above canons of  s t at ut or y i nt er pr et at i on t o Wi s.  

St at .  §§ 26. 21( 1)  and 814. 04( 4) .   We anal yze t he st at ut es i n 

t ur n.  
A.  Wi sconsi n St at .  § 26. 21( 1)  

1.  Whet her  Her i t age Far ms i s ent i t l ed t o doubl e damages 
under  Wi s.  St at .  § 26. 21( 1)  as a mat t er  of  cour se,  or  
whet her  an awar d of  doubl e damages i s di scr et i onar y 

¶30 Wi sconsi n St at .  § 26. 21( 1)  pr ovi des,  i n r el evant  par t ,  

t hat  " pr i vat e owner s,  whose pr oper t y i s i nj ur ed or  dest r oyed by 

f or est  f i r es,  may r ecover ,  i n a c i v i l  act i on,  doubl e t he amount  

of  damages suf f er ed,  i f  t he f i r es occur r ed t hr ough wi l l f ul ness,  

mal i ce or  negl i gence. "   I n t hi s case,  t he j ur y f ound t hat  

Her i t age Far m' s pr oper t y was i nj ur ed or  dest r oyed by a f or est  

f i r e t hat  occur r ed t hr ough Knaack' s negl i gence.   Her i t age Far ms 

ar gues t hat ,  as a r esul t ,  doubl e damages under  § 26. 21( 1)  ar e 

mandat or y,  or  at  l east  pr esumed.   Mar kel ,  on t he ot her  hand,  

mai nt ai ns t hat  an awar d of  doubl e damages under  § 26. 21( 1)  i s 

di scr et i onar y.    

¶31 We agr ee wi t h Her i t age Far ms t hat  i t  i s  ent i t l ed t o 

doubl e damages under  Wi s.  St at .  § 26. 21( 1) .   Our  concl usi on,  
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however ,  i s  based on a s l i ght l y di f f er ent  r at i onal e t han t hat  

espoused by Her i t age Far ms.   We concl ude t hat  pur suant  t o 

§ 26. 21( 1) ,  i f  i t  i s  det er mi ned t hat  t he owner ' s pr oper t y was 

i nj ur ed or  dest r oyed by a f or est  f i r e t hat  occur r ed t hr ough 

wi l l f ul ness,  mal i ce,  or  negl i gence,  t hen t he pr oper t y owner  i s  

ent i t l ed t o doubl e damages as a mat t er  of  cour se.  

¶32 We begi n wi t h t he l anguage of  Wi s.  St at .  § 26. 21( 1) .   

Agai n,  § 26. 21( 1)  st at es t hat  a pr oper t y owner ,  " whose pr oper t y 

i s i nj ur ed or  dest r oyed by f or est  f i r es,  may r ecover ,  i n a c i v i l  

act i on,  doubl e t he amount  of  damages suf f er ed,  i f  t he f i r es 

occur r ed t hr ough wi l l f ul ness,  mal i ce or  negl i gence. "   The 

par t i es f ocus t hei r  ar gument s on t he meani ng of  t he phr ase " may 

r ecover . "   The wor d " may"  i s or di nar i l y  used t o gr ant  per mi ssi on 

or  t o i ndi cat e possi bi l i t y .   See The Amer i can Her i t age 

Di ct i onar y of  t he Engl i sh Language 1112 ( 3d ed.  1992) .   

Accor di ngl y,  when i nt er pr et i ng a st at ut e,  we gener al l y const r ue 

t he wor d " may"  as per mi ssi ve.   Hi t chcock v.  Hi t chcock,  78 

Wi s.  2d 214,  220,  254 N. W. 2d 230 ( 1977) ;  Schmi dt  v.  Dep' t .  of  

Local  Af f ai r s & Dev. ,  39 Wi s.  2d 46,  53,  158 N. W. 2d 306 ( 1968) ;  

Ci t y of  Wauwat osa v.  Mi l waukee Cnt y. ,  22 Wi s.  2d 184,  191,  125 

N. W. 2d 386 ( 1963) .  By cont r ast ,  we pr esume t hat  t he wor d " shal l "  

i s  mandat or y.   Eby v.  Kozar ek,  153 Wi s.  2d 75,  79,  450 

N. W. 2d 249 ( 1990) ;  Kar ow v.  Mi l waukee Cnt y.  Ci v i l  Ser v.  Comm' n,  

82 Wi s.  2d 565,  570,  263 N. W. 2d 214 ( 1978) ;  St at e v.  Rosen,  72 

Wi s.  2d 200,  205,  240 N. W. 2d 168 ( 1976) .   The di st i nct i on i s  

par t i cul ar l y s i gni f i cant  when t he wor ds " may"  and " shal l "  ar e 

used i n t he same st at ut or y sect i on,  as t hey ar e i n § 26. 21.   
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Whi l e § 26. 21( 1)  pr ovi des t hat  a pr oper t y owner ,  whose pr oper t y 

i s i nj ur ed or  dest r oyed by a f or est  f i r e,  " may"  r ecover ,  i n a 

c i v i l  act i on,  doubl e damages agai nst  t he t or t f easor ,  § 26. 21( 2)  

di r ect s t hat  t he t or t f easor  " shal l "  be l i abl e t o t he St at e and 

t o muni ci pal i t i es f or  al l  damages done t o st at e and muni ci pal  

l ands and f or  al l  expenses i ncur r ed i n f i ght i ng t he f or est  f i r e.   

When t he wor ds " may"  and " shal l "  ar e used i n t he same st at ut or y 

sect i on,  we " can i nf er  t hat  t he l egi s l at ur e was awar e of  t he 

di f f er ent  denot at i ons and i nt ended t he wor ds t o have t hei r  

pr eci se meani ngs. "   Kar ow,  82 Wi s.  2d at  571.    

¶33 I n l i ght  of  t he f or egoi ng,  Mar kel  cont ends t hat  t he 

cour t  of  appeal s pr oper l y const r ued t he pl ai n l anguage of  Wi s.  

St at .  § 26. 21( 1)  as mer el y per mi t t i ng Her i t age Far ms t o r ecover  

doubl e damages,  as opposed t o mandat i ng i t .    

¶34 Whi l e r ecogni z i ng t hat  we gener al l y const r ue t he wor d 

" may"  as per mi ssi ve,  Her i t age Far ms ur ges us t o never t hel ess 

r ead t he phr ase " may r ecover "  i n Wi s.  St at .  § 26. 21( 1)  as " shal l  

r ecover , "  i n or der  t o car r y out  t he st at ut e' s l egi s l at i ve 

i nt ent .   As Her i t age Far ms poi nt s out ,  t hi s cour t  has 

occasi onal l y r ul ed t hat  t he wor d " may"  i n a st at ut e can pr oper l y 

be const r ued as mandat or y when such a const r uct i on i s necessar y 

t o car r y out  t he i nt ent  of  t he l egi s l at ur e.   See,  e. g. ,  Mi l l er  

v.  Smi t h,  100 Wi s.  2d 609,  616- 17,  302 N. W. 2d 468 ( 1981) ;  

Kl i sur i ch v.  DHSS,  98 Wi s.  2d 274,  278- 79,  296 N. W. 2d 742 

( 1980) ;  Hi t chcock,  78 Wi s.  2d at  220;  Schmi dt ,  39 Wi s.  2d at  53;  

Ci t y of  Wauwat osa,  22 Wi s.  2d at  191- 92.   Rel y i ng on our  

deci s i on i n Her i t age Far ms I ,  Her i t age Far ms cont ends t hat  
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§ 26. 21( 1)  expr esses t he l egi s l at ur e' s i nt ent  t o " sever el y 

puni sh"  t hose r esponsi bl e f or  st ar t i ng f or est  f i r es.   See 316 

Wi s.  2d 47,  ¶¶29,  35.   Accor di ng t o Her i t age Far ms,  sever e 

puni shment  under  § 26. 21( 1)  i s best  car r i ed out  t hr ough a 

mandat or y,  as opposed t o a mer el y di scr et i onar y,  r ecover y of  

doubl e damages.  

¶35 As t hei r  ar gument s make cl ear ,  t he par t i es f ocus on 

t he phr ase " may r ecover "  i n Wi s.  St at .  § 26. 21( 1)  onl y as i t  

r el at es t o doubl e damages.   However ,  i n f act ,  § 26. 21( 1)  st at es 

t hat  a pr oper t y owner  " may r ecover ,  i n a c i v i l  act i on,  doubl e 

t he amount  of  damages suf f er ed .  .  .  . "  ( Emphasi s added. )   

Accor di ngl y,  we must  i nt er pr et  t he phr ase " may r ecover "  i n 

r el at i on t o t he ent i r e c l ause t hat  i t  pr ecedes:  " i n a c i v i l  

act i on,  doubl e t he amount  of  damages suf f er ed. "    

¶36 Wi t h t hat  i n mi nd,  we decl i ne t o r ewr i t e Wi s.  St at .  

§ 26. 21( 1) ,  as Her i t age Far ms suggest s,  by r epl aci ng t he wor d 

" may"  wi t h t he wor d " shal l . "   The cases i n whi ch t hi s cour t  

const r ued t he wor d " may"  i n a st at ut e as " shal l , "  or  v i ce- ver sa,  

must  be under st ood i n cont ext .   I n each case,  t he cour t  was 

i nt er pr et i ng a st at ut or y pr ovi s i on t hat  i mposed,  usual l y upon 
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t he c i r cui t  cour t  or  a l i t i gant ,  a power  or  dut y  t o act . 8  The 

i ssue t hen was whet her  t he power  or  dut y t o act  was 

di scr et i onar y or  mandat or y.   To make t hat  det er mi nat i on,  we 

consi der ed such f act or s as t he st at ut e' s obj ect i ves,  t he 

st at ut e' s hi st or y,  t he consequences t hat  woul d f ol l ow f r om t he 

                                                 
8 See,  e. g. ,  Eby v.  Kozar ek,  153 Wi s.  2d 75,  79,  450 

N. W. 2d 249 ( 1990)  ( i nt er pr et i ng Wi s.  St at .  § 655. 445( 1)  ( 1987-
88) ,  whi ch pr ovi ded t hat  a c l ai mant  under  chapt er  655 ( 1987- 88)  
" shal l ,  wi t hi n 15 days af t er  t he dat e of  f i l i ng an act i on i n 
cour t ,  f i l e a r equest  f or  medi at i on" ) ;  Mi l l er  v.  Smi t h,  100 
Wi s.  2d 609,  616,  302 N. W. 2d 468 ( 1981)  ( i nt er pr et i ng Wi s.  St at .  
§ 807. 12( 2)  ( 1977- 78) ,  whi ch pr ovi ded t hat  " [ w] hen t he name of  
such def endant  [ desi gnat ed by a f i c t i t i ous name]  i s ascer t ai ned 
t he pr ocess,  pl eadi ngs and al l  pr oceedi ngs may be amended by an 
or der  di r ect i ng t he i nser t i on of  t he t r ue name i nst ead of  t he 
desi gnat i on empl oyed" ) ;  Kl i sur i ch v.  DHSS,  98 Wi s.  2d 274,  277-
78,  296 N. W. 2d 742 ( 1980)  ( i nt er pr et i ng Wi s.  St at .  § 46. 10( 2)  
( 1975- 76) ,  whi ch pr ovi ded t hat  t he Depar t ment  of  Heal t h and 
Soci al  Ser vi ces " may br i ng act i on f or  t he enf or cement  of  such 
l i abi l i t y"  under  § 46. 10 ( 1975- 76) ) ;  Kar ow v.  Mi l waukee Cnt y.  
Ci v i l  Ser v.  Comm' n,  82 Wi s.  2d 565,  570,  263 N. W. 2d 214 ( 1978)  
( i nt er pr et i ng Wi s.  St at .  § 63. 10( 2)  ( 1975- 76) ,  whi ch pr ovi ded 
t hat  t he count y c i v i l  ser vi ce commi ssi on " shal l  appoi nt  a t i me 
and pl ace f or  t he hear i ng of  sai d char ges [ al l egedl y mer i t i ng an 
empl oyee' s demot i on or  di smi ssal ] ,  t he t i me t o be wi t hi n 3 weeks 
af t er  t he f i l i ng of  t he same" ) ;  Hi t chcock v.  Hi t chcock,  78 
Wi s.  2d 214,  219,  254 N. W. 2d 230 ( 1977)  ( i nt er pr et i ng Wi s.  St at .  
§ 247. 101 ( 1971- 72) ,  whi ch pr ovi ded t hat  t he c i r cui t  cour t  " may 
gr ant  a j udgment  of  di vor ce or  l egal  separ at i on t o t he par t y 
whose equi t i es on t he whol e ar e f ound t o be super i or " ) ;  St at e v.  
Rosen,  72 Wi s.  2d 200,  202- 03,  240 N. W. 2d 168 ( 1976)  
( i nt er pr et i ng Wi s.  St at .  § 161. 555( 2) ( b)  ( 1973- 74) ,  whi ch 
pr ovi ded t hat  " t he act i on [ br ought  t o cause t he f or f ei t ur e of  
pr oper t y sei zed under  Wi s.  St at .  § 161. 55 ( 1973- 74) ]  shal l  be 
set  f or  hear i ng wi t hi n 60 days of  t he ser vi ce of  t he answer " ) ;  
Ci t y of  Wauwat osa v.  Mi l waukee Cnt y. ,  22 Wi s.  2d 184,  187- 88,  
125 N. W. 2d 386 ( 1963)  ( i nt er pr et i ng Wi s.  St at .  § 59. 07( 52) ( a)  
( 1959- 60) ,  whi ch pr ovi ded t hat  t he Mi l waukee Count y Boar d " may 
pay t o t he muni ci pal i t y i n whi ch sai d [ count y ]  bui l di ngs ar e 
s i t uat ed f or  t he t r ansmi ssi on and di sposal  of  sewage,  such 
pr opor t i on of  t he expense t her eof " ) .  



No.  2010AP355   

 

19 
 

al t er nat i ve i nt er pr et at i on,  and whet her  t he st at ut e i mposed a 

penal t y f or  t he f ai l ur e t o exer ci se t he power  or  dut y.   See Eby,  

153 Wi s.  2d at  80;  Kar ow,  82 Wi s.  2d at  571- 72;  Rosen,  72 

Wi s.  2d at  207.  

¶37 Wi sconsi n St at .  § 26. 21( 1) ,  however ,  does not  i mpose 

upon a pr oper t y owner  any power  or  dut y t o act .   Mor e 

speci f i cal l y,  § 26. 21( 1)  does not  i mpose upon a pr oper t y owner ,  

whose pr oper t y i s i nj ur ed or  dest r oyed by a f or est  f i r e,  a power  

or  dut y t o " r ecover ,  i n a c i v i l  act i on,  doubl e t he amount  of  

damages suf f er ed" ;  i ndeed,  i mposi ng such a dut y woul d be 

unr easonabl e.   Cer t ai nl y,  t he st at ut e does not  pr ovi de f or  a 

penal t y i f  t he pr oper t y owner  chooses not  t o t ake such act i on.   

Rat her ,  § 26. 21( 1)  pr ovi des f or  t he oppor t uni t y,  i f  t he pr oper t y  

owner  so chooses,  t o " r ecover ,  i n a c i v i l  act i on,  doubl e t he 

amount  of  damages suf f er ed. "   St at ed anot her  way,  pur suant  t o 

§ 26. 21( 1) ,  a pr oper t y owner ,  whose pr oper t y i s i nj ur ed or  

dest r oyed by a f or est  f i r e,  may br i ng a c i v i l  act i on agai nst  t he 

t or t f easor  t o r ecover  doubl e damages.   See Her i t age Far ms I ,  316 

Wi s.  2d 47,  ¶23 ( expl ai ni ng t hat  § 26. 21( 1)  i s " dr af t ed f r om t he 

per spect i ve of  who may br i ng an act i on" ) .   When § 26. 21( 1)  i s 

under st ood i n t hat  cont ext ,  i t  makes sense f or  us t o i nt er pr et  

t he wor d " may"  accor di ng t o i t s common and or di nar y meani ng of  

gr ant i ng per mi ssi on.   By cont r ast ,  i t  woul d be unr easonabl e f or  

us t o i nt er pr et  t he wor d " may"  as " shal l , "  t her eby ef f ect i vel y 

mandat i ng t hat  t he pr oper t y owner  br i ng a c i v i l  act i on t o 

r ecover  doubl e damages.   
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¶38 Consequent l y,  we agr ee wi t h Mar kel  t hat  t he wor d " may"  

i n Wi s.  St at .  § 26. 21( 1)  i s per mi ssi ve.   St i l l ,  i t  does not  

f ol l ow,  as Mar kel  cont ends,  t hat  an awar d of  doubl e damages 

under  § 26. 21( 1)  i s di scr et i onar y.   The l anguage i n § 26. 21( 1)  

t hat  per mi t s a pr oper t y owner  t o " r ecover ,  i n a c i v i l  act i on,  

doubl e t he amount  of  damages suf f er ed"  cannot  be r ead i n 

i sol at i on.   Sect i on 26. 21( 1)  goes on t o st at e t hat  t he pr oper t y 

owner  " may r ecover ,  i n a c i v i l  act i on,  doubl e t he amount  of  

damages suf f er ed,  i f  t he f i r es occur r ed t hr ough wi l l f ul ness,  

mal i ce or  negl i gence. "  ( Emphasi s added. )  

¶39 The wor d " i f "  i s  a conj unct i on t hat  or di nar i l y  means 

" [ i ] n t he event  t hat , "  " [ g] r ant i ng t hat , "  or  " [ o] n t he condi t i on 

t hat . "   The Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 

897 ( 3d ed.  1992) .   Ther ef or e,  we i nt er pr et  Wi s.  St at .  

§ 26. 21( 1)  as pr ovi di ng t hat  a pr oper t y owner ,  whose pr oper t y i s 

i nj ur ed or  dest r oyed by a f or est  f i r e,  i s  per mi t t ed t o " r ecover ,  

i n a c i v i l  act i on,  doubl e t he amount  of  damages suf f er ed, "  i n 

t he event  t hat  or  on t he condi t i on t hat  " t he f i r e[ ]  occur r ed 

t hr ough wi l l f ul ness,  mal i ce or  negl i gence. "   St at ed anot her  way,  

once i t  i s  det er mi ned t hat  t he f or est  f i r e occur r ed t hr ough 

wi l l f ul ness,  mal i ce,  or  negl i gence,  t he pr oper t y owner  i s 

ent i t l ed t o doubl e damages as a mat t er  of  cour se.    

¶40 St i l l ,  Mar kel  asks us t o concl ude t hat  an awar d of  

doubl e damages under  Wi s.  St at .  § 26. 21( 1)  i s di scr et i onar y,  

even i f  i t  i s  det er mi ned t hat  t he f or est  f i r e occur r ed t hr ough 

wi l l f ul ness,  mal i ce,  or  negl i gence.   To concl ude ot her wi se,  

Mar kel  ar gues,  woul d l ead t o " bl i nd puni shment " ——puni shment  f or  
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t he sake of  puni shment ,  wi t hout  r egar d t o t he par t i cul ar  conduct  

t hat  gave r i se t o t he f or est  f i r e.   Whi l e we appr eci at e Mar kel ' s  

pol i cy ar gument ,  i t  i s  not  suppor t ed by t he l anguage of  

§ 26. 21( 1) .   The st at ut e per mi t s a pr oper t y owner ,  whose 

pr oper t y i s i nj ur ed or  dest r oyed by a f or est  f i r e,  t o " r ecover ,  

i n a c i v i l  act i on,  doubl e t he amount  of  damages suf f er ed, "  

cont i ngent  on onl y one r equi r ement :  t he f i r e must  have " occur r ed 

t hr ough wi l l f ul ness,  mal i ce or  negl i gence. "   Mar kel ' s 

i nt er pr et at i on,  however ,  ef f ect i vel y pl aces an addi t i onal  

condi t i on on t he pr oper t y owner ' s r ecover y of  doubl e damages,  

namel y,  a showi ng t hat  t he t or t f easor ' s conduct ——whet her  

wi l l f ul ,  mal i c i ous,  or  negl i gent ——war r ant s t he payment  of  doubl e 

damages.   The l egi s l at ur e di d not  i mpose such a condi t i on under  

§ 26. 21( 1) ,  and t hi s cour t  i s  not  per mi t t ed t o cr eat e such a 

condi t i on.   Rat her ,  as not ed i n Her i t age Far ms I ,  we must  

pr esume t hat  t he l egi s l at ur e i nt ended t o " cast  a wi de net  when 

puni shi ng t hose who st ar t  f or est  f i r es, "  subj ect i ng t he 

t or t f easor  t o doubl e damages r egar dl ess of  whet her  t he f i r e was 

set  wi l l f ul l y ,  mal i c i ousl y,  or  negl i gent l y.   316 Wi s.  2d 47,  

¶41.   A di scr et i onar y awar d of  doubl e damages woul d t hwar t  t hat  

pur pose.  

¶41 Mor eover ,  i t  i s  i mpor t ant  t o not e t hat  Wi s.  St at .  

§ 26. 21( 1)  does not  st at e t hat  t he cour t  may awar d doubl e 

damages,  i f  t he f i r es occur r ed t hr ough wi l l f ul ness,  mal i ce or  

negl i gence.   Usi ng t hat  t ype of  l anguage woul d have been a 

s i mpl e mat t er ,  had t he l egi s l at ur e cont empl at ed a di scr et i onar y 

awar d of  doubl e damages.   I nst ead,  as pr evi ousl y expl ai ned,  
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§ 26. 21( 1)  i s di r ect ed at  t he pr oper t y owner ,  pr ovi di ng t hat  t he 

pr oper t y owner  " may r ecover , "  i n a c i v i l  act i on,  doubl e damages,  

i f  t he f i r es occur r ed t hr ough wi l l f ul ness,  mal i ce or  negl i gence.   

As such,  " [ i ] t  woul d cer t ai nl y be odd"  f or  us t o i nt er pr et  

§ 26. 21( 1)  as gi v i ng t he ci r cui t  cour t  t he di scr et i on t o decl i ne 

t o awar d doubl e damages even af t er  i t  has been det er mi ned t hat  

t he f i r e occur r ed t hr ough wi l l f ul ness,  mal i ce,  or  negl i gence,  

see Kol upar  v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2004 WI  112,  ¶19,  

275 Wi s.  2d 1,  683 N. W. 2d 58,  par t i cul ar l y when t he st at ut e i s  

s i l ent  as t o what  st andar d t he cour t  ought  t o f ol l ow when 

exer ci s i ng such di scr et i on.    

¶42 Fi nal l y,  Mar kel ' s i nt er pr et at i on of  Wi s.  St at .  

§ 26. 21( 1)  r uns count er  t o t he l anguage of  ot her  st at ut or y 

sect i ons i n Wi s.  St at .  ch.  26.   Ther e can be no quest i on t hat  

Chapt er  26,  ent i t l ed " Pr ot ect i on of  For est  Lands and For est  

Pr oduct i v i t y, "  i s  ai med at  saf eguar di ng f or est s,  one of  our  

st at e' s most  val ued nat ur al  r esour ces.   Vi ol at i ons under  Chapt er  

26 ar e subj ect  t o sever e consequences,  bot h c i v i l l y  and 

cr i mi nal l y.   Rel evant  t o t hi s case,  Chapt er  26 consi st ent l y 

i mposes mul t i pl i ed damages.   For  exampl e,  pur suant  t o Wi s.  St at .  

§ 26. 06( 3) ,  any per son who knowi ngl y t r anspor t s,  r ecei ves,  or  

conceal s any f or est  pr oduct s unl awf ul l y sever ed f r om anot her ' s  

l and " shal l  be l i abl e t o t he owner  f or  doubl e t he val ue 

t her eof  .  .  .  . "   Li kewi se,  pur suant  t o Wi s.  St at .  § 26. 09( 3) ,  

any per son who cut s,  r emoves,  or  t r anspor t s r aw f or est  pr oduct s 

wi t hout  t he owner ' s consent  i s l i abl e f or  up t o f our  t i mes t he 

st umpage val ue or  t wo t i mes t he f ai r  mar ket  val ue of  t he r aw 
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f or est  pr oduct s,  whi chever  i s gr eat er .   I t  i s  count er - i nt ui t i ve 

t hat  t he l egi s l at ur e woul d have i nt ended f or  a per son who 

unl awf ul l y cut s down anot her ' s t r ee t o be l i abl e f or  as much as 

quadr upl e damages,  whi l e i nt endi ng f or  a per son who set s a 

f or est  f i r e and dest r oys anot her ' s l and——be i t  wi l l f ul l y ,  

mal i c i ousl y,  or  negl i gent l y——t o be l i abl e f or  doubl e damages 

onl y at  t he c i r cui t  cour t  or  f act - f i nder ' s di scr et i on.   Our  

canons of  st at ut or y i nt er pr et at i on pr ecl ude us f r om i nt er pr et i ng 

Wi s.  St at .  § 26. 21( 1)  i n a manner  t hat  pr oduces such an absur d 

r esul t .   See Kal al ,  271 Wi s.  2d 633,  ¶46.    

¶43 I n summar y,  we concl ude t hat  pur suant  t o Wi s.  St at .  

§ 26. 21( 1) ,  i f  i t  i s  det er mi ned t hat  t he owner ' s pr oper t y was 

i nj ur ed or  dest r oyed by a f or est  f i r e t hat  occur r ed t hr ough 

wi l l f ul ness,  mal i ce,  or  negl i gence,  t hen t he pr oper t y owner  i s  

ent i t l ed t o doubl e damages as a mat t er  of  cour se. 9  I n t hi s case,  

                                                 
9 Mar kel  cont ends t hat  t he deci s i on t o awar d doubl e damages 

under  Wi s.  St at .  § 26. 21( 1)  i s r eser ved f or  t he f act - f i nder  and 
cannot  be submi t t ed t o t he cour t  wi t hout  of f endi ng Mar kel ' s 
const i t ut i onal  r i ght  t o a j ur y t r i al .   Mar kel ' s cont ent i on i s 
pr emi sed upon an ar gument  t hat  we have al r eady r ej ect ed,  namel y,  
t hat  an awar d of  doubl e damages under  § 26. 21( 1)  i s subj ect  t o a 
di scr et i onar y det er mi nat i on based upon t he def endant ' s 
par t i cul ar  conduct .   We concl ude t oday t hat  pur suant  t o 
§ 26. 21( 1) ,  i f  i t  i s  det er mi ned t hat  t he owner ' s pr oper t y was 
i nj ur ed or  dest r oyed by a f or est  f i r e t hat  occur r ed t hr ough 
wi l l f ul ness,  mal i ce,  or  negl i gence,  t hen t he pr oper t y owner  i s  
ent i t l ed t o doubl e damages as a mat t er  of  cour se.   I n ot her  
wor ds,  once i t  i s  det er mi ned t hat  t he owner ' s pr oper t y was 
i nj ur ed or  dest r oyed by a f or est  f i r e t hat  occur r ed t hr ough 
wi l l f ul ness,  mal i ce,  or  negl i gence,  t he pr oper t y  owner ' s damages 
ar e doubl ed by oper at i on of  l aw.   See Har t l aub v.  Coachmen 
I ndus. ,  I nc. ,  143 Wi s.  2d 791,  804,  422 N. W. 2d 869 ( Ct .  App.  
1988) .   " Such a f unct i on i s pr oper l y per f or med by t he t r i al  
cour t ——not  t he f i nder  of  f act . "   I d.  
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t he j ur y det er mi ned t hat  Her i t age Far ms'  pr oper t y was damaged by 

a f or est  f i r e caused by Knaack' s negl i gence.   Accor di ngl y,  

Her i t age Far ms i s ent i t l ed t o doubl e damages as a mat t er  of  

cour se. 10 
 
2.  Whet her  our  i nt er pr et at i on of  Wi s.  St at .  § 26. 21( 1)  

shoul d appl y onl y pr ospect i vel y 

¶44 Thi s cour t ,  l i ke al l  cour t s,  gener al l y adher es t o t he 

doct r i ne t hat  a new r ul e of  l aw appl i es r et r oact i vel y.   St at e ex 

r el .  Buswel l  v.  Tomah Ar ea Sch.  Di st . ,  2007 WI  71,  ¶46,  301 

Wi s.  2d 178,  732 N. W. 2d 804.   The doct r i ne,  r ef er r ed t o as t he 

" Bl ackst oni an doct r i ne, "  i s  t r adi t i onal l y i mpl i cat ed i n cases i n 

whi ch t he cour t  deci des t o over r ul e or  r epudi at e an ear l i er  

                                                 
10 Al t er nat i vel y,  Mar kel  ar gues t hat  Wi s.  St at .  § 26. 21( 1)  

i s unconst i t ut i onal l y vague as appl i ed t o Mar kel .   Mor e 
speci f i cal l y,  Mar kel  mai nt ai ns t hat  § 26. 21( 1)  i s so ambi guous 
t hat  i t  f ai l ed t o pr ovi de not i ce t o Mar kel  t hat  t he st at ut e i s  
appl i cabl e t o Mar kel .   At  t he out set ,  we not e t hat  Mar kel  f ai l ed 
t o r ai se an as- appl i ed const i t ut i onal  chal l enge t o § 26. 21( 1)  i n 
Her i t age Far ms I .   I n any event ,  we r ej ect  Mar kel ' s ar gument  
t hat  § 26. 21( 1)  i s unconst i t ut i onal l y vague as appl i ed t o 
Mar kel .   A st at ut e i s unconst i t ut i onal l y vague i f  i t  does not  
gi ve f ai r  not i ce of  t he conduct  pr ohi bi t ed by t he l egi s l at i on.   
Ci t y of  Madi son v.  Baumann,  162 Wi s.  2d 660,  672,  470 N. W. 2d 296 
( 1991) ;  see al so St at e ex r el .  Kal t  v.  Bd.  of  Fi r e & Pol i ce 
Comm' r s,  145 Wi s.  2d 504,  510,  427 N. W. 2d 408 ( Ct .  App.  1988) .   
At  t he same t i me,  t he chal l enged st at ut e need not  def i ne t he 
pr ohi bi t ed conduct  wi t h absol ut e c l ar i t y and pr eci s i on.   St at e 
v.  Pi t t man,  174 Wi s.  2d 255,  276- 77,  496 N. W. 2d 74 ( 1993) .   
Rat her ,  a st at ut e i s unconst i t ut i onal l y vague i f  i t  " ei t her  
f or bi ds or  r equi r es t he doi ng of  an act  i n t er ms so vague t hat  
men of  common i nt el l i gence must  necessar i l y  guess at  i t s  meani ng 
and di f f er  as t o i t s appl i cat i on .  .  .  . "   Kal t ,  145 Wi s.  2d at  
510 ( i nt er nal  quot at i ons omi t t ed) .   I n t hi s case,  our  
i nt er pr et at i on and appl i cat i on of  § 26. 21( 1)  i s  based upon t he 
st at ut e' s pl ai n meani ng.   By def i ni t i on,  t her ef or e,  t he l anguage 
i n § 26. 21( 1)  i s not  so vague as t o compel  Mar kel  t o guess at  
i t s  meani ng or  quest i on i t s appl i cat i on t o Mar kel .  
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deci s i on.   See St at e v.  Pi cot t e,  2003 WI  42,  ¶42,  261 

Wi s.  2d 249,  661 N. W. 2d 381.   " The Bl ackst oni an doct r i ne i s 

based on t he j ur i spr udent i al  t heor y t hat  ' cour t s  decl ar e but  do 

not  make l aw.   I n consequence,  when a deci s i on i s over r ul ed,  i t  

does not  mer el y become bad l aw, ——i t  never  was t he l aw,  and t he 

l at er  pr onouncement  i s r egar ded as t he l aw f r om t he begi nni ng. ' "   

I d.  ( quot i ng Laabs v.  Tax Comm' n,  218 Wi s.  414,  416- 17,  261 

N. W.  404 ( 1935) ) .  

¶45 St i l l ,  on occasi on,  t hi s cour t  has depar t ed f r om t he 

gener al  r ul e of  r et r oact i v i t y and chosen i nst ead t o appl y a new 

r ul e of  l aw onl y pr ospect i vel y.   The deci s i on t o appl y a new 

r ul e of  l aw onl y pr ospect i vel y,  or  t o " sunbur st " 11 t he new r ul e 

of  l aw,  i s dr i ven by our  at t empt  t o al l evi at e t he unset t l i ng 

ef f ect s of  a par t y j ust i f i abl y r el y i ng on a cont r ar y v i ew of  t he 

l aw.   Buswel l ,  301 Wi s.  2d 178,  ¶46.   Accor di ngl y,  i n 

det er mi ni ng whet her  t o appl y a new r ul e of  l aw pr ospect i vel y 

i nst ead of  r et r ospect i vel y,  we consi der  t hr ee f act or s:  ( 1)  

whet her  our  hol di ng est abl i shes a new r ul e of  l aw,  ei t her  by 

over r ul i ng c l ear  past  pr ecedent  on whi ch l i t i gant s may have 

                                                 
11 " Sunbur st i ng, "  named af t er  t he Uni t ed St at es Supr eme 

Cour t ' s  deci s i on i n Gr eat  Nor t her n Rai l way Co.  v.  Sunbur st  Oi l  & 
Ref i ni ng Co. ,  287 U. S.  358 ( 1932) ,  i s  a t echni que i n whi ch t he 
cour t  appl i es a new r ul e of  l aw pr ospect i vel y.   See Thomas E.  
Fai r chi l d,  Li mi t at i on of  New Judge- Made Law t o Pr ospect i ve 
Ef f ect  Onl y:  " Pr ospect i ve Over r ul i ng"  or  " Sunbur st i ng" ,  51 Mar q.  
L.  Rev.  254,  255 ( 1968) .   I n Sunbur st  Oi l ,  t he Cour t  made cl ear  
t hat  " [ a]  st at e i n def i ni ng t he l i mi t s of  adher ence t o pr ecedent  
may make a choi ce f or  i t sel f  bet ween t he pr i nci pl e of  f or war d 
oper at i on and t hat  of  r el at i on backwar d. "   287 U. S.  at  364;  see 
al so St at e ex r el .  Buswel l  v.  Tomah Ar ea Sch.  Di st . ,  2007 WI  71,  
¶46 n. 12,  301 Wi s.  2d 178,  732 N. W. 2d 804.  
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r el i ed,  or  by deci di ng an i ssue of  f i r st  i mpr essi on,  t he 

r esol ut i on of  whi ch was not  c l ear l y f or eshadowed;  ( 2)  whet her  

r et r oact i ve appl i cat i on woul d f ur t her  or  i mpede t he oper at i on of  

t he new r ul e;  and ( 3)  whet her  r et r oact i ve appl i cat i on coul d 

pr oduce subst ant i al  i nequi t abl e r esul t s.   I d. ,  ¶47;  see al so 

Kur t z,  91 Wi s.  2d at  109.  

¶46 I n t hi s case,  i n t he event  t hat  we i nt er pr et  t he wor d 

" may"  i n Wi s.  St at .  § 26. 21( 1)  as " shal l , "  Mar kel  r equest s t hat  

we " sunbur st , "  or  appl y onl y pr ospect i vel y,  our  hol di ng so as t o 

mi t i gat e any har dshi p t o Mar kel .   As a pr el i mi nar y mat t er ,  f or  

t he r easons set  f or t h above,  we do not  i nt er pr et  t he wor d " may"  

i n § 26. 21( 1)  as " shal l . "   Fur t her mor e,  we ar e not  per suaded 

t hat  our  i nt er pr et at i on of  § 26. 21( 1)  i s subj ect  t o 

" sunbur st i ng"  i n t he f i r st  i nst ance.   As expl ai ned above,  t he 

deci s i on of  whet her  t o appl y a new r ul e of  l aw pr ospect i vel y 

i nst ead of  r et r ospect i vel y i s t r adi t i onal l y i mpl i cat ed onl y i n 

cases i n whi ch t he cour t  deci des t o over r ul e or  r epudi at e an 

ear l i er  deci s i on.   Cf .  Thomas E.  Fai r chi l d,  Li mi t at i on of  New 

Judge- Made Law t o Pr ospect i ve Ef f ect  Onl y:  " Pr ospect i ve 

Over r ul i ng"  or  " Sunbur st i ng" ,  51 Mar q.  L.  Rev.  254,  254- 55 

( 1968) .   For  exampl e,  i n Buswel l ,  we deci ded t o appl y our  

i nt er pr et at i on of  Wi s.  St at .  § 19. 84( 2)  ( 2003- 04)  onl y 

pr ospect i vel y because our  i nt er pr et at i on est abl i shed a 

r easonabl eness s t andar d whi ch was a c l ear  depar t ur e f r om t he 

br i ght - l i ne st andar d est abl i shed by t he cour t  of  appeal s'  

i nt er pr et at i on of  Wi s.  St at .  § 19. 84( 2)  ( 1997- 98)  i n an ear l i er  

deci s i on.   See 301 Wi s.  2d 178,  ¶¶21,  48 ( over r ul i ng St at e ex 
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r el .  H. D.  Ent er s.  I I ,  LLC v.  Ci t y of  St ought on,  230 Wi s.  2d 480,  

602 N. W. 2d 72 ( Ct .  App.  1999) ) .   By cont r ast ,  i n t hi s case,  we 

ar e not  over r ul i ng any past  pr ecedent ;  r at her ,  we ar e 

i nt er pr et i ng t he pl ai n l anguage of  § 26. 21( 1)  as i t  has exi st ed 

si nce 1905.   See § 18,  ch.  264,  Laws of  1905.   Accor di ngl y,  

her e,  t he pol i cy concer n t hat  t ypi cal l y suppor t s a deci s i on t o 

" sunbur st "  a new r ul e of  l aw i s s i mpl y not  pr esent ;  we ar e not  

over r ul i ng a cont r ar y r ul e of  l aw on whi ch Mar kel  coul d have 

j ust i f i abl y r el i ed.    

¶47 Never t hel ess,  even i f  we wer e t o agr ee wi t h Mar kel  

t hat  our  i nt er pr et at i on of  Wi s.  St at .  § 26. 21( 1)  i s subj ect  t o 

" sunbur st i ng, "  we woul d st i l l  decl i ne t o appl y our  hol di ng onl y  

pr ospect i vel y.   Appl y i ng t he above t hr ee f act or s  t o t he i nst ant  

case,  we concl ude t hat  our  i nt er pr et at i on of  § 26. 21( 1)  i s 

pr oper l y appl i ed r et r oact i vel y.   Fi r st  and f or emost ,  as al r eady 

ment i oned,  our  i nt er pr et at i on of  § 26. 21( 1)  i s not  a c l ear l y new 

r ul e of  l aw.   We ar e not  over r ul i ng any past  pr ecedent .   

I nst ead,  we ar e i nt er pr et i ng st at ut or y l anguage t hat  has exi st ed 

i n i t s pr esent  f or m si nce 1905.   See § 18,  ch.  264,  Laws of  

1905.   I ndeed,  Mar kel ' s onl y ar gument  t hat  our  i nt er pr et at i on of  

§ 26. 21( 1)  was not  c l ear l y f or eshadowed r est s on Mar kel ' s 

assumpt i on t hat  we woul d const r ue t he wor d " may"  as " shal l , "  an 

i nt er pr et at i on we do not  adopt  t oday.   Second,  r et r oact i ve 

appl i cat i on f ur t her s,  r at her  t han i mpedes,  t he oper at i on of  

§ 26. 21( 1)  as we have i nt er pr et ed i t .   Our  i nt er pr et at i on i s 

based i n par t  on t he l egi s l at ur e' s i nt ent  t o sever el y puni sh 

t hose who set  f or est  f i r es,  r egar dl ess of  whet her  t he conduct  
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was wi l l f ul ,  mal i c i ous,  or  negl i gent .   Appl y i ng our  hol di ng t o 

Mar kel ,  who was f ound by a j ur y t o have negl i gent l y set  a f or est  

f i r e t hat  damaged Her i t age Far ms'  pr oper t y,  car r i es out  t hat  

l egi s l at i ve i nt ent .   Fi nal l y,  we ar e not  per suaded t hat  

r et r oact i ve appl i cat i on woul d pr oduce subst ant i al l y  i nequi t abl e 

r esul t s.   Even under  Mar kel ' s t heor y t hat  an awar d of  doubl e 

damages under  § 26. 21( 1)  i s di scr et i onar y,  Mar kel  st i l l  f aced 

t he pr ospect  of  bei ng l i abl e f or  doubl e damages.   Ther ef or e,  

consi st ent  wi t h our  gener al  pr act i ce,  we concl ude t hat  our  

hol di ng t oday appl i es r et r oact i vel y.  

¶48 We t ur n now t o t he second pr i nci pal  i ssue bef or e us:  

whet her  Her i t age Far ms i s ent i t l ed t o 12 per cent  i nt er est  on i t s 

awar d of  doubl e damages and i t s awar d of  at t or ney f ees and cost s  

f r om t he dat e of  t he j ur y ' s ver di ct ,  pur suant  t o Wi s.  St at .  

§ 814. 04( 4) .    
B.  Wi sconsi n St at .  § 814. 04( 4)  

¶49 Thi s cour t  has l ong r ecogni zed t he " basi c pr i nci pl e 

t hat  pr ej udgment  i nt er est  cannot  be awar ded on an unl i qui dat ed 

amount  or  one whi ch i s not  capabl e of  det er mi nat i on by 

appl i cat i on of  some f i xed st andar d. "   Nel son v.  Tr avel er s I ns.  

Co. ,  102 Wi s.  2d 159,  167,  306 N. W. 2d 71 ( 1981) ;  see al so Smi t h 

v.  At co Co. ,  6 Wi s.  2d 371,  395,  94 N. W. 2d 697 ( 1959)  ( " ' I n 

or der  t o r ecover  i nt er est  t her e must  be a f i xed and det er mi nat e 

amount  whi ch coul d have been t ender ed and i nt er est  t her eby 

st opped;  t he amount  of  t he c l ai m must  be known and det er mi ned,  

or  r eadi l y det er mi nabl e. ' "  ( quot i ng Masl ow Cooper age Cor p.  v.  
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Weeks Pi ckl e Co. ,  270 Wi s.  179,  192- 93,  70 N. W. 2d 577 ( 1955) ) ) .   

Wi sconsi n St at .  § 814. 04( 4)  appl i es t hat  basi c pr i nci pl e,  

empl oyi ng an i nt er est  r at e of  12 per cent  per  year . 12  Sect i on 

814. 04( 4) ,  " I nt er est  on ver di ct , "  pr ovi des,  i n r el evant  par t :  

" [ I ] f  t he j udgment  i s f or  t he r ecover y of  money,  i nt er est  at  t he 

r at e of  12% per  year  f r om t he t i me of  ver di c t ,  deci s i on or  

r epor t  unt i l  j udgment  i s ent er ed shal l  be comput ed by t he c l er k 

and added t o t he cost s. " 13  I n ot her  wor ds,  § 814. 04( 4)  

" desi gnat es t he dat e of  t he ver di ct  as t he poi nt  at  whi ch 

i nt er est  i s  payabl e. "   Nel son,  102 Wi s.  2d at  170.   At  t hat  

poi nt ,  t he pl ai nt i f f ' s  nonmonet ar y c l ai ms ar e conver t ed i nt o 

dol l ar s,  " t he par amet er s of  t he [ def endant ' s]  debt  have been 

est abl i shed and t he case no l onger  i nvol ves damages whi ch ar e 

whol l y at  l ar ge. "   I d.  ( i nt er nal  quot at i ons omi t t ed) .  

                                                 
12 On November  16,  2011,  t he l egi s l at ur e amended Wi s.  St at .  

§ 814. 04( 4) ,  r epl aci ng t he annual  12 per cent  i nt er est  r at e wi t h 
an annual  r at e " equal  t o 1 per cent  pl us t he pr i me r at e i n ef f ect  
on Januar y 1 of  t he year  i n whi ch t he j udgment  i s ent er ed i f  t he 
j udgment  i s ent er ed on or  bef or e June 30 of  t hat  year  or  i n 
ef f ect  on Jul y 1 of  t he year  i n whi ch t he j udgment  i s ent er ed i f  
t he j udgment  i s ent er ed af t er  June 30 of  t hat  year ,  as r epor t ed 
by t he f eder al  r eser ve boar d i n f eder al  r eser ve st at i st i cal  
r el ease H.  15 .  .  .  . "   See 2011 Wi s.  Act  69,  § 2.   The new 
i nt er est  r at e appl i es t o j udgment s ent er ed on or  af t er  December  
2,  2011.   See i d. ,  § 4.  

13 Wi sconsi n St at .  § 815. 05( 8)  i mposes t he same i nt er est  
r at e on t he amount  r ecover ed " f r om t he dat e of  t he ent r y of  t he 
j udgment  unt i l  i t  i s  pai d. "   Li ke Wi s.  St at .  § 814. 04( 4) ,  see 
supr a not e 12,  Wi s.  St at .  § 815. 05( 8)  was amended by 2011 Wi s.  
Act  69.   See i d. ,  § 3.  
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¶50 Rel yi ng on Wi s.  St at .  § 814. 04( 4) ,  Her i t age Far ms 

ar gues t hat  i t  i s  ent i t l ed t o 12 per cent  i nt er est  on i t s awar d 

of  doubl e damages and i t s awar d of  at t or ney f ees and cost s f r om 

t he dat e of  t he j ur y ' s ver di ct ,  Oct ober  13,  2006.   Mar kel  

di sagr ees,  mai nt ai ni ng t hat  nei t her  of  t hose amount s was known 

or  capabl e of  det er mi nat i on as of  t he dat e of  t he j ur y ' s 

ver di ct .   I n t he al t er nat i ve,  Mar kel  cont ends t hat  § 814. 04( 4)  

i s unconst i t ut i onal .   We consi der  t he par t i es '  ar gument s i n 

t ur n.  

1.  Whet her  Her i t age Far ms i s ent i t l ed t o 12 per cent  
i nt er est  on i t s awar d of  doubl e damages f r om t he dat e of  
t he j ur y ' s ver di ct  

¶51 Her i t age Far ms ar gues t hat  i t  i s  ent i t l ed t o 12 

per cent  i nt er est  on i t s awar d of  doubl e damages f r om t he dat e of  

t he j ur y ' s ver di ct ,  Oct ober  13,  2006. 14  We agr ee.  

¶52 I n Campenni  v.  Wal r at h,  180 Wi s.  2d 548,  560,  513 

N. W. 2d 602 ( 1994)  ( per  cur i am) ,  i n a near l y  i dent i cal  cont ext ,  

t hi s cour t  concl uded t hat  i nt er est  under  Wi s.  St at .  § 814. 04( 4)  

shal l  be cal cul at ed on t he t ot al  awar d of  doubl e damages f r om 

t he dat e of  t he j ur y ' s ver di ct ,  even t hough t he def endant ' s 

l i abi l i t y  f or  doubl e damages was not  est abl i shed unt i l  t he case 

was appeal ed.   I n t hat  case,  t he pl ai nt i f f  f i l ed sui t  agai nst  

                                                 
14 Mar kel  has al r eady pai d t he j udgment ,  pl us i nt er est ,  on 

t he j ur y ' s $568, 422 compensat or y damages awar d.   Her i t age Far ms 
does not  seek any mor e i nt er est  on t hat  awar d.   Rat her ,  Her i t age 
Far ms seeks 12 per cent  i nt er est  on i t s $568, 422 doubl e damages 
awar d f r om t he dat e of  t he j ur y ' s ver di ct  t o t he dat e of  
payment .  
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t he def endant  af t er  t he def endant ' s dog t wi ce at t acked t he 

pl ai nt i f f  and her  t wo dogs.   Campenni  v.  Wal r at h,  180 

Wi s.  2d 548,  552- 53,  509 N. W. 2d 725 ( 1994) .   The j ur y awar ded 

t he pl ai nt i f f  $18 f or  t he f i r st  i nci dent  and over  $75, 000 f or  

t he second.   I d.  at  553.   The pl ai nt i f f  t hen moved t he ci r cui t  

cour t  f or  doubl e damages under  Wi s.  St at .  § 174. 02( 1) ( b)  ( 1991-

92) . 15  I d.   The ci r cui t  cour t  deni ed t he pl ai nt i f f ' s  mot i on by 

oper at i on of  l aw when i t  f ai l ed t o act  on t he mot i on wi t hi n 90 

days af t er  t he ver di ct  was r ender ed,  as r equi r ed by Wi s.  St at .  

§ 805. 16( 3)  ( 1991- 92) .   I d.   The cour t  of  appeal s af f i r med.   I d.   

The pl ai nt i f f  appeal ed t o t hi s cour t ,  and we r ever sed,  

concl udi ng t hat  t he def endant  was l i abl e f or  doubl e t he f ul l  

amount  of  damages awar ded by t he j ur y.   I d.  at  560a.  

¶53 The def endant  moved t hi s cour t  f or  r econsi der at i on,  

whi ch we deni ed.   Campenni ,  180 Wi s.  2d 548,  513 N. W. 2d 602 ( per  

cur i am) .   However ,  i n r esponse t o t he def endant ' s mot i on,  we 

suppl ement ed our  deci s i on by,  i nt er  al i a,  c l ar i f y i ng t hat  t he 

pl ai nt i f f  was ent i t l ed t o 12 per cent  i nt er est  under  Wi s.  St at .  

§ 804. 14( 4)  on t he t ot al  doubl ed damages f r om t he dat e of  t he 

j ur y ' s ver di ct .   I d.  at  560c.   I n so concl udi ng,  we dr ew suppor t  

f r om t hi s cour t ' s  deci s i on i n Nel son,  102 Wi s.  2d 159.   

Campenni ,  180 Wi s.  2d 548,  560c,  513 N. W. 2d 602 ( per  cur i am) .  

                                                 
15 Wi sconsi n St at .  § 174. 02( 1) ( b)  ( 1991- 92)  pr ovi ded,  i n 

r el evant  par t ,  t hat  " t he owner  of  a dog i s l i abl e f or  2 t i mes 
t he f ul l  amount  of  damages caused by t he dog i nj ur i ng or  causi ng 
i nj ur y t o a per son .  .  .  i f  t he owner  was not i f i ed or  knew t hat  
t he dog pr evi ousl y i nj ur ed or  caused i nj ur y t o a per son .  .  .  . "  
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¶54 I n Nel son,  t hi s cour t  hel d t hat  pur suant  t o Wi s.  St at .  

§ 814. 04( 4) ,  when a per sonal  i nj ur y act i on r esul t s i n a j ur y 

ver di ct  i n f avor  of  t he pl ai nt i f f ,  but ,  upon appeal ,  t he 

l i abi l i t y  por t i on of  t he ver di ct  i s  set  asi de and t he i ssue of  

cont r i but or y negl i gence i s r et r i ed,  agai n r esul t i ng i n a ver di ct  

i n f avor  of  t he pl ai nt i f f ,  i nt er est  must  be cal cul at ed f r om t he 

dat e of  t he f i r s t  ver di ct  when t he damages wer e det er mi ned.   102 

Wi s.  2d at  160- 61.   The cour t  made cl ear  t hat  i nt er est  under  

§ 814. 04( 4)  r uns f r om t he dat e t he damages ar e l i qui dat ed or  

det er mi nabl e,  r egar dl ess of  out st andi ng l egal  i ssues concer ni ng 

l i abi l i t y  f or  t hose damages.   I d.  at  170- 71.   I n Nel son,  t he 

damages wer e f i xed by t he f i r st  ver di ct ,  even t hough adj ust ment  

f or  t he pl ai nt i f f ' s  compar at i ve negl i gence coul d not  be made 

unt i l  af t er  l i abi l i t y  was est abl i shed i n t he subsequent  t r i al .   

I d.  at  171.   Consequent l y,  t he cour t  concl uded t hat  t he 

pl ai nt i f f  was ent i t l ed t o st at ut or y i nt er est  on t he net  damage 

awar d——t he t ot al  damages est abl i shed by t he f i r st  ver di ct  

r educed by t he pl ai nt i f f ' s  cont r i but or y negl i gence est abl i shed 

by t he second——f r om t he dat e of  t he f i r st  ver di ct .   I d.  

¶55 Tur ni ng back t o t he i nst ant  case,  we concl ude t hat  

t hi s cour t ' s  dec i s i ons i n Campenni  and Nel son ar e det er mi nat i ve.   

Pur suant  t o Wi s.  St at .  § 814. 04( 4) ,  Her i t age Far ms i s ent i t l ed 

t o 12 per cent  i nt er est  on i t s awar d of  doubl e damages f r om t he 

dat e of  t he j ur y ' s ver di ct ,  Oct ober  13,  2006,  even t hough 

Mar kel ' s l i abi l i t y  f or  doubl e damages was not  f i r ml y est abl i shed 

unt i l  our  deci si on t oday.   The damages wer e l i qui dat ed and 

det er mi nabl e on Oct ober  13,  2006,  when t he j ur y awar ded Her i t age 
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Far ms compensat or y damages of  $568, 422.   At  t hat  poi nt ,  Her i t age 

Far ms'  nonmonet ar y c l ai ms f or  negl i gence,  t r espass,  and nui sance 

wer e conver t ed i nt o dol l ar s,  and t he case no l onger  i nvol ved 

" damages whi ch ar e whol l y at  l ar ge. "   See i d.  at  170.   The onl y 

out st andi ng l egal  i ssue was whet her  Mar kel  was l i abl e f or  doubl e 

t he amount  of  $568, 422.   Regar dl ess of  t he out come on appeal ,  

Mar kel  coul d have t ender ed t he t ot al  doubl ed amount  any t i me 

af t er  t he j ur y r et ur ned i t s ver di ct  and t her eby st opped t he 

i nt er est  f r om r unni ng.  

2.  Whet her  Her i t age Far ms i s  ent i t l ed t o 12 per cent  
i nt er est  on i t s  awar d of  at t or ney f ees and cost s  f r om 
t he dat e of  t he j ur y ' s ver di ct  

¶56 Her i t age Far ms ar gues t hat  i t  i s  al so ent i t l ed t o 12 

per cent  i nt er est  on i t s awar d of  at t or ney f ees and cost s f r om 

t he dat e of  t he j ur y ' s ver di ct .   On t hi s poi nt ,  we di sagr ee.  

¶57 The ci r cui t  cour t  awar ded Her i t age Far ms i t s at t or ney 

f ees and cost s on November  19,  2009.   On Febr uar y 12,  2010,  

Mar kel  pai d t he j udgment  of  at t or ney f ees and cost s,  pl us 

i nt er est  r unni ng f r om November  19,  2009.   Her i t age Far ms now 

seeks 12 per cent  i nt er est  on i t s awar d of  at t or ney f ees and 

cost s f r om t he dat e of  t he j ur y ' s ver di ct ,  Oct ober  13,  2006,  

unt i l  November  19,  2009.    

¶58 We concl ude t hat  Her i t age Far ms i s ent i t l ed t o 12 

per cent  i nt er est  on i t s awar d of  at t or ney f ees and cost s onl y 

f r om t he dat e of  t hat  awar d,  November  19,  2009,  not  f r om t he 

dat e of  t he j ur y ' s ver di ct .   On t he dat e of  t he j ur y ' s ver di ct ,  

t he amount  of  Her i t age Far ms'  at t or ney f ees and cost s was not  
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known or  det er mi nabl e.   By t hat  t i me,  Her i t age Far ms had mer el y 

asser t ed a c l ai m f or  r easonabl e cost s f or  l egal  r epr esent at i on 

under  Wi s.  St at .  § 26. 21( 1) .   That  c l ai m was not  conver t ed i nt o 

dol l ar s unt i l  November  19,  2009,  when t he ci r cui t  cour t  awar ded 

Her i t age Far ms i t s at t or ney f ees and cost s.   Mar kel  has al r eady 

pai d t hat  j udgment  and al l  i nt er est  r unni ng f r om November  19,  

2009.   No mor e coul d have been expect ed of  Mar kel .  

3.  Whet her  Wi s.  St at .  § 814. 04( 4)  i s unconst i t ut i onal  on 
i t s f ace or  as appl i ed t o Mar kel  

¶59 I n any case,  Mar kel  cont ends t hat  Wi s.  St at .  

§ 814. 04( 4)  i s unconst i t ut i onal .   Accor di ng t o Mar kel ,  t he 12 

per cent  i nt er est  r at e under  § 814. 04( 4)  i s so sever e and so f ar  

r emoved f r om t he nat i onal  pr i me l endi ng r at e t hat  i t  t ends t o 

" chi l l "  def endant s f r om pr oper l y def endi ng t hei r  c l ai ms on 

appeal ,  l est  t hey may suf f er  " t he cat ast r ophi c f i nanci al  

di sast er  t hat  r esul t s i n t he event  of  l oss. "   I n l i ght  of  t hat  

chi l l i ng ef f ect ,  Mar kel  ar gues,  § 814. 04( 4)  v i ol at es Mar kel ' s 

r i ght s t o due pr ocess and equal  pr ot ect i on as guar ant eed by bot h 

t he f eder al  and st at e const i t ut i ons.   

¶60 Mar kel ' s const i t ut i onal  ar gument  i s not  ent i r el y 

f l eshed out ,  and i t  i s  uncl ear  t o us whet her  Mar kel  i s  

chal l engi ng Wi s.  St at .  § 814. 04( 4)  on i t s f ace or  as appl i ed t o 

Mar kel .   Never t hel ess,  i n ei t her  case,  we concl ude t hat  Mar kel  

has f ai l ed t o pr ove beyond a r easonabl e doubt  t hat  § 814. 04( 4)  

i s unconst i t ut i onal .  

¶61 St at ut es ar e pr esumed const i t ut i onal .   Smi t h,  323 

Wi s.  2d 377,  ¶8.   Accor di ngl y,  a par t y chal l engi ng a st at ut e' s  
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const i t ut i onal i t y bear s a heavy bur den.   I d.   I t  i s  i nsuf f i c i ent  

t o est abl i sh mer el y t hat  t he st at ut e' s const i t ut i onal i t y i s 

doubt f ul  or  t hat  t he st at ut e i s pr obabl y unconst i t ut i onal .   I d.   

" I nst ead,  t he par t y chal l engi ng a st at ut e' s const i t ut i onal i t y 

must  ' pr ove t hat  t he st at ut e i s unconst i t ut i onal  beyond a 

r easonabl e doubt . ' "   I d.  ( quot i ng St at e v.  Col e,  2003 WI  112,  

¶11,  264 Wi s.  2d 520,  665 N. W.  2d 328) .  

¶62 I n t hi s case,  Mar kel  mer el y obj ect s t o t he 12 per cent  

i nt er est  r at e under  Wi s.  St at .  § 814. 04( 4)  wi t hout  under t aki ng a 

bona f i de const i t ut i onal  anal ysi s.   Mar kel  does not  at t empt  t o 

ar gue t hat  § 814. 04( 4)  i s i r r at i onal  or  t hat  i t  unr easonabl y 

di sadvant ages one cl ass over  anot her .   See i d. ,  ¶12;  St at e v.  

McManus,  152 Wi s.  2d 113,  130- 31,  447 N. W. 2d 654 ( 1989) .   

Rat her ,  Mar kel ' s const i t ut i onal  ar gument  seems t o hi nge on 

Mar kel ' s cont ent i on t hat  t he i nt er est  r at e under  § 814. 04( 4)  

must  cor r espond t o t he nat i onal  pr i me l endi ng r at e.   However ,  

t her e i s no r equi r ement  t hat  t he i nt er est  r at e under  § 814. 04( 4)  

st ay i n " l ock- st ep wi t h ever y f l uct uat i on i n mar ket  condi t i ons. "   

Mgmt .  Comput er  Ser vs. ,  I nc.  v.  Hawki ns,  Ash,  Bapt i e & Co. ,  224 

Wi s.  2d 312,  326,  592 N. W. 2d 279 ( Ct .  App.  1998)  ( i nt er nal  

quot at i ons omi t t ed) .   Such a cont ent i on i s mor e appr opr i at el y 

addr essed t o t he l egi s l at ur e. 16  Mor eover ,  whi l e Mar kel  compl ai ns 

t hat  t he 12 per cent  i nt er est  r at e i s so sever e t hat  i t  t ends t o 

det er  def endant s f r om pr oper l y def endi ng t hemsel ves on appeal ,  

                                                 
16 I ndeed,  t he l egi s l at ur e has r ecent l y amended Wi s.  St at .  

§ 814. 04( 4)  i n a manner  t hat  may addr ess Mar kel ' s concer ns.   See 
supr a not e 12.  
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Mar kel  f ai l s  t o expl ai n why a def endant  coul d not  pr ot ect  i t sel f  

agai nst  such a f i nanci al  bur den by s i mpl y t ender i ng payment  

ahead of  appeal ,  bef or e i nt er est  accr ues.   For  t hese r easons,  we 

concl ude t hat  Mar kel  has f ai l ed t o pr ove beyond a r easonabl e 

doubt  t hat  § 814. 04( 4)  i s unconst i t ut i onal .  

I V.  CONCLUSI ON 

¶63 We concl ude t hat  pur suant  t o Wi s.  St at .  § 26. 21( 1) ,  i f  

i t  i s  det er mi ned t hat  t he owner ' s pr oper t y was i nj ur ed or  

dest r oyed by a f or est  f i r e t hat  occur r ed t hr ough wi l l f ul ness,  

mal i ce,  or  negl i gence,  t hen t he pr oper t y owner  i s ent i t l ed t o 

doubl e damages as a mat t er  of  cour se.   We appl y t hi s hol di ng 

r et r ospect i vel y.   Consequent l y,  i n t hi s case,  because t he j ur y  

det er mi ned t hat  Her i t age Far ms'  pr oper t y was damaged by a f or est  

f i r e caused by Knaack' s negl i gence,  Her i t age Far ms i s ent i t l ed 

t o doubl e damages as a mat t er  of  cour se.  

¶64 We f ur t her  concl ude t hat  pur suant  t o Wi s.  St at .  

§ 814. 04( 4) ,  Her i t age Far ms i s ent i t l ed t o 12 per cent  i nt er est  

on i t s doubl e damages awar d f r om t he dat e of  t he j ur y ' s ver di ct .   

At  t he same t i me,  we det er mi ne t hat  Her i t age Far ms i s ent i t l ed 

t o 12 per cent  i nt er est  on i t s awar d of  at t or ney f ees and cost s  

onl y f r om t he dat e of  t hat  awar d,  not  f r om t he dat e of  t he 

j ur y ' s ver di ct .   Fi nal l y,  we concl ude t hat  Mar kel  has f ai l ed t o 

pr ove beyond a r easonabl e doubt  t hat  § 814. 04( 4)  i s 

unconst i t ut i onal  on i t s f ace or  as appl i ed t o Mar kel .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause r emanded t o t he c i r cui t  cour t  wi t h 

i nst r uct i ons t o ent er  j udgment  i n accor dance wi t h t hi s opi ni on.  
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¶65 ANN WALSH BRADLEY,  J.    (dissenting).  The quest i on i n 

t hi s case i s whet her  an awar d of  doubl e damages i s mandat or y,  or  

whet her  i t  i s  wi t hi n a c i r cui t  cour t ' s  di scr et i on.  

¶66 I  agr ee wi t h t he maj or i t y ' s concl usi on t hat  t he 

st at ut or y t er m " may"  shoul d not  be i nt er pr et ed t o mean t he 

mandat or y " shal l . "   I  par t  ways wi t h t he maj or i t y,  however ,  when 

i t  never t hel ess concl udes t hat  t he cour t  has no di scr et i on 

because t he pl ai n meani ng of  t he st at ut e makes t he awar d of  

doubl e damages mandat or y.  

¶67 The pl ai n meani ng of  t he st at ut e mandat es no such 

r esul t .   Rat her  t han bei ng suppor t ed by t he pl ai n l anguage of  

t he st at ut e,  t he maj or i t y ' s i nt er pr et at i on i nst ead r est s upon a 

l eap of  l ogi c.  

¶68 Af t er  exami ni ng t he l anguage and t he hi st or y of  t he 

st at ut e,  I  agr ee wi t h t he c i r cui t  cour t  and a unani mous cour t  of  

appeal s t hat  t he l egi s l at ur e i nt ended ci r cui t  cour t s t o exer ci se 

di scr et i on i n awar di ng doubl e damages.   Accor di ngl y,  I  

r espect f ul l y di ssent .    

I  

¶69 Wi sconsi n St at .  § 26. 21( 1)  pr ovi des as f ol l ows:  " I n 

addi t i on t o t he [ f or f ei t ur e]  penal t i es pr ovi ded i n s.  

26. 20,  .  .  .  pr i vat e owner s,  whose pr oper t y i s i nj ur ed or  

dest r oyed by f or est  f i r es,  may r ecover ,  i n a c i v i l  act i on,  

doubl e t he amount  of  damages suf f er ed,  i f  t he f i r es occur r ed 

t hr ough wi l l f ul ness,  mal i ce or  negl i gence. "   Her e,  t he j ur y 

det er mi ned t hat  t he f i r e was t he r esul t  of  negl i gence.      
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¶70 I n i t s exami nat i on of  t he st at ut e,  t he maj or i t y 

concl udes t hat  t he st at ut or y t er m " may"  shoul d not  be 

i nt er pr et ed t o mean " shal l . "   Maj or i t y op. ,  ¶36.   I t  det er mi nes 

t hat  t he f unct i on of  t he phr ase " may r ecover ,  i n a c i v i l  act i on"  

i s t o per mi t  t he pr oper t y owner  t o br i ng a c i v i l  act i on t o 

r ecover  doubl e damages.   I d. ,  ¶38.    

¶71 Never t hel ess,  t he maj or i t y ul t i mat el y concl udes t hat  

t he st at ut e mandat es t he awar d of  doubl e damages.   I d. ,  ¶39.   I t  

asser t s t hat  i t s  i nt er pr et at i on i s based on t he " pl ai n meani ng"  

of  t he st at ut e.   I d. ,  ¶43 n. 10.      

¶72 The maj or i t y ' s asser t i on about  t he st at ut e' s pl ai n 

meani ng i s sur pr i s i ng.   Bot h t he c i r cui t  cour t  and t he cour t  of  

appeal s,  i n wel l - r easoned deci s i ons anal yzi ng t he st at ut or y 

t ext ,  concl uded t hat  doubl e damages ar e not  mandat or y.   

Addi t i onal l y,  al t hough Her i t age Far ms concl udes,  l i ke t he 

maj or i t y,  t hat  an awar d of  doubl e damages i s mandat or y,  t he 

st at ut or y i nt er pr et at i on advanced by Her i t age Far ms does not  

r esembl e t he i nt er pr et at i on set t l ed upon by t he maj or i t y.   I d,  

¶31.    

¶73 The maj or i t y embr aces i t s uni que i nt er pr et at i on,  

pr ocl ai mi ng t hat  i t  al one under st ands t he pl ai n meani ng of  t he 

st at ut e.   I f  t he meani ng of  t he st at ut e wer e so pl ai n,  one woul d 

expect  t hat  of  t he c i r cui t  cour t ,  t he cour t  of  appeal s,  and 

Her i t age Far ms,  at  l east  one woul d have advanced t he same 

i nt er pr et at i on as t he maj or i t y.    

¶74 I n my est i mat i on,  t he maj or i t y ' s i nt er pr et at i on i s not  

based on t he pl ai n meani ng of  t he st at ut e at  al l .   Rat her ,  i t  i s 
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based upon a l eap of  l ogi c.   Af t er  det er mi ni ng t hat  a pr oper t y  

owner  i s per mi t t ed t o r ecover  doubl e damages,  t he maj or i t y  

i nexpl i cabl y l eaps t o t he concl usi on t hat  t he pr oper t y owner  i s  

ent i t l ed t o r ecover  doubl e damages as a mat t er  of  l aw.   I d. ,  

¶37.    

¶75 Per mi t t ed does not  mean ent i t l ed.   Not hi ng i n t he 

pl ai n l anguage of  t he st at ut e suppor t s such a l eap of  l ogi c.     

I I  

¶76 Cont r ar y t o t he maj or i t y,  I  concl ude t hat  t he st at ut e 

i s ambi guous.   I t  may be t hat  t he l egi s l at ur e i nt ended t hat  t he 

awar d of  doubl e damage be mandat or y——as t he maj or i t y cont ends.   

However ,  i t  i s  equal l y l i kel y t hat  t he l egi s l at ur e,  i n 

per mi t t i ng t he r ecover y of  doubl e damages,  i nt ended t hat  t he 

deci s i on be l ef t  t o t he c i r cui t  cour t ' s  di scr et i on——as bot h t he 

c i r cui t  cour t  and t he cour t  of  appeal s concl uded.       

¶77 The hi st or y of  t he st at ut e pr ovi des some usef ul  c l ues.   

By compar i ng t he hi st or y of  Wi s.  St at .  § 26. 21( 1)  ( f or est  f i r es)  

t o t he hi st or y of  a nei ghbor i ng and cl osel y r el at ed st at ut e,  

Wi s.  St at .  § 26. 09 ( f or est  t r espass) ,  I  concl ude t hat  t he 

l egi s l at ur e di d not  i nt end t o mandat e doubl e damages f or  damage 

t o pr oper t y caused by f or est  f i r es.   

¶78 The t ext  of  what  i s now Wi s.  St at .  § 26. 21 was 

or i gi nal l y enact ed i n 1905.   § 18,  ch.  264,  Laws of  1905.   That  

bi l l  usher ed i n t wo par al l el  pr ovi s i ons,  one addr essi ng ci v i l  

l i abi l i t y  f or  f or est  f i r es,  and anot her  addr essi ng ci v i l  

l i abi l i t y  f or  f or est  t r espass.   When t hese t wo pr ovi s i ons wer e 

cr eat ed,  t hey cont ai ned near l y i dent i cal  l anguage pr ovi di ng t hat  
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pr i vat e owner s " may r ecover  i n a c i v i l  act i on doubl e t he amount  

of  damages suf f er ed. "    

¶79 When or i gi nal l y enact ed i n 1905,  t he pr ovi s i on 

addr essi ng ci v i l  l i abi l i t y  f or  f or est  f i r es pr ovi ded as f ol l ows:   

I n addi t i on t o t he penal t i es pr ovi ded i n [ t he pr evi ous 
sect i on] ,  .  .  .  pr i vat e owner s,  whose pr oper t y i s 
i nj ur ed or  dest r oyed by such f i r es,  may r ecover ,  i n a 
c i v i l  act i on,  doubl e t he amount  of  damages suf f er ed,  
i f  t he f i r es occur r ed t hr ough wi l f ul l ness,  mal i ce or  
negl i gence .  .  .  .   

Wi s.  St at .  § 1494- 58 ( Supp.  1906)  ( emphasi s added) .   Wi t h 

s i mi l ar  l anguage,  t he pr ovi s i on addr essi ng ci v i l  l i abi l i t y  f or  

f or est  t r espass pr ovi ded as f ol l ows:  

I n addi t i on t o t he penal t i es pr ovi ded i n [ t he pr evi ous 
sect i on]  f or  wi l f ul  t r espass on f or est  l ands,  
.  .  .  pr i vat e owner s upon whose l ands t he wi l f ul  
t r espass was commi t t ed,  may r ecover  i n a c i v i l  act i on 
doubl e t he amount  of  damages suf f er ed.  .  .  .    

Wi s.  St at .  § 1494- 60 ( Supp.  1906)  ( emphasi s added) .   As wi t h t he 

cur r ent  ver si on of  Wi s.  St at .  § 26. 21( 1) ,  nei t her  of  t he 1905 

enact ment s expl i c i t l y  mandat ed doubl e damages.  

¶80 I n t he 107 year s t hat  f ol l owed t hei r  or i gi nal  

enact ment ,  t hese t wo ci v i l  l i abi l i t y  pr ovi s i ons t ook di ver gent  

pat hs.   The pr ovi s i on r egar di ng f or est  f i r es was r enumber ed as 

Wi s.  St at .  § 26. 21( 1) ,  but  ot her wi se,  i t  r emai ned l ar gel y 

unchanged.    

¶81 By cont r ast ,  dur i ng t hat  same t i me per i od,  t he 

pr ovi s i on r egar di ng f or est  t r espass was r enumber ed as Wi s.  St at .  

§ 26. 09,  and i t  under went  t hr ee si gni f i cant  subst ant i ve 

r evi s i ons.   As a r esul t  of  t he amendment s t o Wi s.  St at .  § 26. 09,  
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mul t i pl e damages f or  some i nst ances of  f or est  t r espass ar e now 

cl ear l y mandat ed by t he l egi s l at ur e.      

¶82 As st at ed above,  t he or i gi nal  t ext  of  t he f or est  

t r espass st at ut e r ef er enced t he doubl e damages penal t y when i t  

st at ed t hat  a pr oper t y owner  " may r ecover  i n a c i v i l  act i on 

doubl e t he amount  of  damages suf f er ed. "   I n 1949,  t hi s t ext  was 

r epeal ed and r ecr eat ed as f ol l ows:  

Ci v i l  l i abi l i t y  f or  unl awf ul  cut t i ng.   I n addi t i on t o 
t he penal t i es pr ovi ded i n sect i ons 26. 04 and 26. 05,  
any per son unl awf ul l y cut t i ng f or est  pr oduct s shal l  be 
l i abl e t o t he owner  .  .  .  t o t he l and on whi ch t he 
unl awf ul  cut t i ng was done,  i n a c i v i l  act i on,  f or  
doubl e t he amount  of  damages suf f er ed.  .  .  .   

Wi s.  St at .  § 26. 09 ( 1949)  ( emphasi s added) .    

¶83 Then,  i n 1981,  t he pr ovi s i on was agai n amended as 

f ol l ows:   

Ci v i l  l i abi l i t y  f or  unl awf ul  cut t i ng,  r emoval  and 
t r anspor t .   I n addi t i on t o t he ot her  penal t i es and 
cost s,  any per son unl awf ul l y cut t i ng,  r emovi ng or  
t r anspor t i ng r aw f or est  pr oduct s i s l i abl e t o t he 
owner  .  .  .  t o t he l and on whi ch t he unl awf ul  cut t i ng 
was done or  f r om whi ch i t  was r emoved,  i n a c i v i l  
act i on,  f or  doubl e t he amount  of  damages suf f er ed.  
.  .  .   

Wi s.  St at .  § 26. 09 ( 1981- 82)  ( emphasi s added) .  

¶84 Accor di ngl y,  i n addr essi ng ci v i l  l i abi l i t y  f or  f or est  

t r espass,  t he l egi s l at ur e changed t he l anguage pr ovi di ng t hat  

pr i vat e owner s " may r ecover "  doubl e damages t o mandat or y  

l anguage pr ovi di ng t hat  a t r espasser  " shal l  be l i abl e"  f or  

doubl e damages.   I t  t hen changed t he l anguage agai n t o mandat e 

t hat  t he t r espasser  " i s l i abl e"  f or  doubl e damages.   The 

st at ut or y hi st or y of  § 26. 09 evi nces t he l egi s l at ur e' s c l ear  
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i nt ent  t o mandat e doubl e damages f or  unl awf ul  cut t i ng and 

r emoval  of  f or est  pr oduct s.   

¶85 When t he l egi s l at ur e changed t he l anguage of  Wi s.  

St at .  § 26. 09 t o mandat e doubl e damages f or  f or est  t r espass,  i t  

di d not  make any par al l el  changes t o t he f or est  f i r e st at ut e,  

Wi s.  St at .  § 26. 21( 1) .   The f act  t hat  t he l egi s l at ur e chose t o 

s i gni f i cant l y amend Wi s.  St at .  § 26. 09 ( f or est  t r espass)  and,  at  

t he same t i me,  decl i ned t o make t he anal ogous amendment s t o t he 

nei ghbor i ng Wi s.  St at .  § 26. 21( 1)  ( f or est  f i r es)  s i gnal s t hat  

t he l egi s l at ur e i nt ended t hat  t hese pr ovi s i ons be t r eat ed 

di f f er ent l y.    

¶86 The l ast  s i gni f i cant  subst ant i ve r evi s i on t o t he 

f or est  t r espass st at ut e occur r ed i n 1999,  when t he l egi s l at ur e 

agai n r epeal ed and r ecr eat ed § 26. 09.  1999 Wi s.  Act  190,  § 15.   

I n r el evant  par t ,  t he amendment s pr ovi ded t hat  " an owner  of  r aw 

f or est  pr oduct s t hat  wer e har vest ed wi t hout  t he consent  of  t he 

owner  may br i ng a c i v i l  act i on agai nst  t he per son who har vest ed 

t he r aw f or est  pr oduct s t o r ecover  t he damages caused by t he 

har vest i ng. "   Wi s.  St at .  § 26. 09( 2) ( a) .   As amended,  

§ 26. 09( 3) ( a)  pr ovi des t hat  " [ a]  per son agai nst  whom an act i on 

i s br ought  .  .  .  i s  l i abl e f or  t he appl i cabl e damages under  par .  

( b)  .  .  .  . "   ( Emphasi s added. )   Par agr aph ( b)  pr ovi des f or  

s i ngl e,  doubl e,  or  quadr upl e damages,  dependi ng upon t he 

cul pabi l i t y  of  t he t or t f easor . 1   

                                                 

1 ( 2) ( a)  I n addi t i on t o any ot her  enf or cement  act i on 
t hat  may be t aken .  .  .  an owner  of  r aw f or est  
pr oduct s t hat  wer e har vest ed wi t hout  t he consent  of  
t he owner  may br i ng a c i v i l  act i on agai nst  t he per son 
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¶87 The 1999 r evi s i on t o t he f or est  t r espass st at ut e 

under scor es t he l egi s l at i ve i nt ent  t hat  mul t i pl e damages f or  

f or est  t r espass ar e,  i n some i nst ances,  mandat or y.   Agai n,  no 

anal ogous changes wer e made t o t he f or est  f i r e st at ut e.    

¶88 The maj or i t y suggest s t hat  t he l egi s l at ur e' s mani f est  

i mposi t i on of  mul t i pl e damages f or  some i nst ances of  f or est  

t r espass must  s i gnal  an i nt ent  t o l i kewi se mandat e doubl e 

damages f or  f or est  f i r es.   Maj or i t y op. ,  ¶42.   I  r each t he 

opposi t e concl usi on.    

¶89 The f act  t hat  t he l egi s l at ur e c l ear l y i mposed mul t i pl e 

damages f or  some i nst ances of  f or est  t r espass i ndi cat es t hat  t he 

                                                                                                                                                             
who har vest ed t he r aw f or est  pr oduct s t o r ecover  t he 
damages cause by t he har vest i ng.  .  .  .   

.  .  .   

( 3) ( a)  A per son agai nst  whom an act i on i s br ought  as 
pr ovi ded i n sub.  ( 2)  i s l i abl e f or  t he appl i cabl e 
damages under  par .  ( b)  or  ( c) ,  .  .  .   

( b) 1.  A cour t  shal l  awar d damages t hat  equal  t he 
st umpage val ue of  t he r aw f or est  pr oduct s har vest ed i f  
t he per son har vest i ng t he r aw f or est  pr oduct s or  t he 
per son gi v i ng consent  f or  t he har vest i ng r easonabl y 
r el i ed upon a r ecor ded sur vey .  .  .   

2.  A cour t  shal l  awar d damages t hat  ar e equal  t o 2 
t i mes t he st umpage val ue of  t he r aw f or est  pr oduct s 
har vest ed i f  a r ecor ded sur vey was not  r el i ed upon as 
speci f i ed i n subd.  1.  but  t he per son har vest i ng t he 
r aw f or est  pr oduct s t ook r easonabl e pr ecaut i ons i n 
i dent i f y i ng har vest i ng boundar i es.  

3.  A cour t  shal l  awar d damages t hat  ar e equal  t o 4 
t i mes t he st umpage val ue or  2 t i mes t he f ai r  mar ket  
val ue of  t he r aw f or est  pr oduct s har vest ed,  whi chever  
i s gr eat er ,  i f  a r ecor ded sur vey was not  r el i ed upon 
as pr ovi ded i n subd.  1.  and t he per son har vest i ng t he 
r aw f or est  pr oduct s di d not  t ake r easonabl e 
pr ecaut i ons i n i dent i f y i ng t he har vest i ng boundar i es.    
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l egi s l at ur e knows how t o use l anguage i mposi ng mul t i pl e damages 

when i t  want s t o do so.   Under  t hese ci r cumst ances,  t he 

l egi s l at ur e' s f ai l ur e t o amend t he f or est  f i r e st at ut e,  Wi s.  

St at .  § 26. 21( 1) ,  by addi ng cl ear  l anguage mandat i ng doubl e 

damages si gnal s i t s i nt ent .   The l egi s l at ur e di d not  i nt end t hat  

t he awar d of  doubl e damages be mandat or y.   Rat her ,  t he deci s i on 

of  whet her  t he f act s of  a par t i cul ar  case war r ant  t he awar d of  

doubl e damages under  Wi s.  St at .  § 26. 21( 1)  i s l ef t  t o t he sound 

di scr et i on of  t he c i r cui t  cour t .   

¶90 Accor di ngl y,  I  r espect f ul l y di ssent .    
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