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REVI EW of a decision of the Court of Appeals. Reversed and

cause remanded to the circuit court with instructions.

11 ANNETTE Kl NGSLAND ZI| EGLER, J. This is a review of a

publ i shed decision of the court of appeals, Heritage Farns, Inc.

v. Markel Insurance Co., 2011 W App 12, 331 Ws. 2d 64, 793

N.W2d 896, that affirnmed an order by the Wushara County
Circuit Court! granting in part and denying in part the
plaintiffs' notion for paynment of double damages and reasonable
costs for legal representation under Ws. Stat. § 26.21(1)

(2003-04)2 and for 12 percent interest thereon.

! The Honorabl e John V. Finn presided.

2 Wsconsin Stat. § 26.21 (2003-04), "Cvil liability for
forest fires," states:

(1) In addition to the penalties provided in
S. 26.20, the United States, the state, the county or
private owners, whose property is injured or destroyed
by forest fires, my recover, in a civil action,
doubl e the anpbunt of danages suffered, if the fires
occurred through wllfulness, malice or negligence.
In a civil action, a court nay award reasonable costs

2
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12 The plaintiffs consist of Heritage Farns, Inc. and
several other |andowners (collectively, Heritage Farns) whose
properties were extensively damaged as a result of a 2003 forest
fire in Marquette and Waushara Counties, commonly referred to as
the Crystal Lake Fire. A jury determned that the fire was
negligently caused by Jeffrey Knaack (Knaack), who ignited and
failed to properly extinguish a burn pile at the Lake of the
Wods Canpground. Post-verdict, Heritage Farns noved for
j udgnent agai nst Knaack, the canpground, and their respective
insurers (collectively, Mar kel )®  for double danages and
reasonabl e costs for legal representation pursuant to Ws. Stat.
§ 26.21(1).

13 This is the second tine these parties have appeared

before us. See Heritage Farnms, Inc. v. Mrkel Ins. Co.

for legal representation to provide owners recovering
damages under this subsection

(2) Persons causing fires in violation of this
chapter shall be liable to the state in an action for
debt, to the full anmount of all danmages done to the
state lands and for all expenses incurred by the towns
fighting forest fires and shall be liable to
muni cipalities in an action for debt, to the full
anount of all damages to the municipal |ands and for
all expenses incurred by the municipalities fighting
such fires.

Al l subsequent references to the Wsconsin Statutes are to
t he 2003-04 version unl ess otherw se indicated.

3 Knaack was insured against personal liability by Anerican
Fam |y Mitual Insurance Conpany, and the Lake of the Wods
Canmpground was insured against conmercial liability by Markel

| nsur ance Conpany.
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(hereafter Heritage Farns |),% 2009 W 27, 316 Ws. 2d 47, 762

N. W2d 652. In Heritage Farns |, we held that civil liability

for forest fires under Ws. Stat. 8§ 26.21(1) is not limted to a
specific class of tortfeasor such as a railroad corporation and
that a violation under Ws. Stat. § 26.20° is not a prerequisite
to the application of Ws. Stat. § 26.21(1). Id., 913. W
further concluded that 8§ 26.21(1) does not require a show ng of
gross negligence. 1d., 37.

14 After our decision in Heritage Farns |, Heritage Farns

again requested the circuit court to award double danages and
reasonable costs for legal representation under Ws. Stat.
8§ 26.21(1). The circuit court determned that the decision to
awar d doubl e damages and reasonabl e costs for | ega
representation under 8 26.21(1) is subject to the court's
di scretion. The <circuit court awarded Heritage Farns its
attorney fees and costs. However, the <court declined to
exercise its discretion to double Heritage Farns' danmages,
reasoning that Knaack's conduct did not necessarily warrant
puni shment beyond the paynent of conpensatory danages. The

court of appeals affirned.

“ W use the case name Heritage Farns | to identify this
court's first published decision involving these sane parties
and to distinguish that first published decision from the
deci sion at bar.

> Wsconsin Stat. 8 26. 20, "Fire protection devices,"
generally outlines the duties of those corporations that operate
on or maintain a railway. See Heritage Farns, Inc. v. Markel

Ins. Co. (Heritage Farnms 1), 2009 W 27, 911 & n.7, 316
Ws. 2d 47, 762 N.W2d 652.
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Heritage Farns petitioned this court for review, which

we granted. We now reverse the decision of the court of appeals

and remand to the circuit court wth instructions to enter

j udgnment
16
(1)

in accordance with this opinion.

This case presents several issues for our review

Pursuant to Ws. Stat. 8§ 26.21(1), if it is determ ned

that the owner's property was injured or destroyed by

a forest fire that occurred through wllfulnness,

mal i ce, or negligence, is the property owner entitled

to double damages as a matter of course, or is an
award of doubl e danmages di scretionary?

(a) Assumng we conclude that the property owner is
entitled to double damages under 8§ 26.21(1) as a
matter of course, should we apply our holding
only prospectively?

(b) Assumng we conclude that an award of double
damages under 8§ 26.21(1) is discretionary, is the
decision to award double danages subject to the
circuit court's discretion or reserved for the
fact-finder? Rel atedly, does a party have a
constitutional right to have a jury decide
whet her to award doubl e danages under § 26.21(1)?

(i) Assuming we conclude that the decision to award
doubl e damages under 8§ 26.21(1) is subject to
the circuit court's discretion, what standard,
if any, should the court follow in making its

determ nati on?
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(2) Assumng we conclude that Heritage Farns is entitled
to double damages under Ws. Stat. 8§ 26.21(1) as a
matter of course, is Heritage Farns entitled to 12
percent interest on that anmount from the date of the
jury's verdict pursuant to Ws. Stat. 8§ 814.04(4)? Is
Heritage Farns entitled to 12 percent interest on its
award of attorney fees and costs from the date of the
jury's verdict?

(a) Is 8 814.04(4) unconstitutional on its face or as
applied to Markel ?

17 We conclude that pursuant to Ws. Stat. 8§ 26.21(1), if
it is determned that the owner's property was injured or
destroyed by a forest fire that occurred through wlIful ness,
mal i ce, or negligence, then the property owner is entitled to
doubl e damages as a matter of course. We apply this holding
retrospectively. Consequently, in this case, because the jury
determ ned that Heritage Farns' property was danaged by a forest
fire caused by Knaack's negligence, Heritage Farns is entitled
to doubl e damages as a matter of course.

18 W further conclude that pursuant to Ws. Stat.
8§ 814.04(4), Heritage Farns is entitled to 12 percent interest
on its double damages award fromthe date of the jury's verdict.
At the sane tinme, we determne that Heritage Farns is entitled
to 12 percent interest on its award of attorney fees and costs
only from the date of that award, not from the date of the

jury's verdict. Finally, we conclude that Markel has failed to
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prove beyond a reasonabl e doubt t hat 8§ 814.04(4) IS
unconstitutional on its face or as applied to Markel.
| . FACTUAL BACKGROUND AND PROCEDURAL POSTURE
19 The facts and procedural history of this case were

recited in Heritage Farns | and need not be repeated at |ength

here. See 316 Ws. 2d 47, f913-4. It is sufficient to state
that Heritage Farns' property was extensively damged by the
2003 Crystal Lake Fire. The fire originated when a large burn
pile, ignited lawfully by Knaack six weeks earlier, flared up
and escaped the Lake of the Wods Canpground. The fire burned
572 acres of land before it was finally contained.

110 Heritage Farns filed a civil action against Markel,
cl ai mng negligence, trespass, and nuisance, and seeking double
damages and reasonable costs for legal representation under WSs.
Stat. 8§ 26.21(1). The negligence, trespass, and nui sance cl ains
were submitted to a jury. On Cctober 13, 2006, the jury
returned a verdict in favor of Heritage Farnms on all three
clains and awarded Heritage Farnms $568,422 in conpensatory
damages.

11 Post-verdi ct, Heritage Farnms noved for judgnent
agai nst Markel for doubl e danages and reasonable costs for |egal
representation under Ws. Stat. § 26.21(1). The circuit court
denied the notion, concluding that 8 26.21(1) applies only to
defendants who are railroad corporations. Accordingly, the
circuit court entered judgnent on the jury verdict. On July 17,

2007, Markel paid the entirety of that judgnment plus interest.
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12 Heritage Farns appealed, and the court of appeals
af firnmed.

13 In Heritage Farns |, we reversed that decision of the

court of appeals. 316 Ws. 2d 47. W held that Ws. Stat.
8§ 26.21(1) is not limted to a specific class of tortfeasor such
as a railroad corporation and that a violation under Ws. Stat.
8§ 26.20 is not a prerequisite to the application of Ws. Stat.
§ 26.21(1). Id., 913. We further concluded that § 26.21(1)
does not require a show ng of gross negligence. 1d., 137.

114 Markel noved for reconsideration, which we denied on

May 28, 2009. Heritage Farnms, Inc. v. Markel Ins. Co., No.

2007AP983, unpublished order (Ws. My 28, 2009).
15 The issues before us today arose subsequent to our

decision in Heritage Farns |I. On August 20, 2009, upon renmand,

Heritage Farns again noved the circuit court for paynent of
doubl e danmages and reasonable costs for |egal representation
under Ws. Stat. § 26.21(1). Heritage Farns also requested 12
percent interest on those anobunts from the date of the jury's
verdict, pursuant to Ws. Stat. § 814.04(4).°

16 WMarkel opposed Heritage Farns' nption, arguing that
Ws. Stat. § 26.21(1) does not nandate the paynent of double
damages and reasonable costs for |egal representation. Rat her ,

Mar kel contended, the statute's plain |anguage is perm ssive,

® Wsconsin Stat. § 814.04(4), "lInterest on verdict,"
provides, in relevant part: "[I]f the judgnent is for the
recovery of noney, interest at the rate of 12% per year fromthe
time of verdict, decision or report until judgnment is entered

shall be conmputed by the clerk and added to the costs.”
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maki ng clear that the determ nation of whether to inpose double
damages and costs for legal representation is left to the fact-
finder's discretion. Mar kel mai ntai ned that doubl e danages and
costs for legal representation are inappropriate in this case,
given the jury's finding that Knaack was "negligent, but no
nore."

17 WMarkel further argued that even if the circuit court
now awards Heritage Farnms double damages and reasonable costs
for legal representation, Heritage Farns is still not entitled
to interest on those anmounts fromthe date of the jury's verdict
because, as of that date, such anmounts were not known and
det er m ned. In any case, Markel asserted, inposing 12 percent
interest wunder Ws. Stat. 8§ 814.04(4) is unconstitutional.
Mar kel reasoned that a 12 percent interest rate is so severe
that it tends to deter defendants from defending thenselves on
appeal .

118 On Novenber 19, 2009, the circuit court held a hearing
on Heritage Farns' notion, ultimately granting it in part and
denying it in part. The circuit court determned that the
decision to award doubl e damages and reasonable costs for |egal
representation under Ws. Stat. 8§ 26.21(1) is subject to the
court's discretion. The circuit court awarded Heritage Farns
its attorney fees and costs. However, the court declined to
i npose interest on those anobunts from the date of the jury's
verdict, explaining that as of that date, the parties were still
operating under the ruling that 8§ 26.21(1) did not apply to
Mar kel .
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119 The circuit court had a nore difficult tinme deciding
whether to award Heritage Farns double damages. The court
| amented the lack of guidance as to what standard it should
apply in exercising its discretion: "[What |I'm struggling with
is whether or not, in addition to paying the conpensatory
damages, the person who started the fire should be punished by
havi ng double damages, and wthout any criteria, it's really
hard to do . . . ." Utimately, the circuit court was not
persuaded that it should exercise its discretion to double
Heritage Farns' damages. The court reasoned that Knaack's
conduct did not necessarily warrant punishnment beyond the
paynment of conpensatory damages.

20 The <circuit court entered judgnent accordingly on
Decenber 23, 2009, granting Heritage Farns' notion for paynent
of attorney fees and costs but denying Heritage Farns' notion
for paynent of double danages and for 12 percent interest on any
attorney fees, costs, or additional damges awarded from the
date of the jury's verdict. On February 12, 2010, Markel paid
the judgnment of attorney fees and costs, plus interest running
from Novenber 19, 2009.

21 Heritage Far s moved t he circuit court for
reconsi deration, which the court denied. The circuit court
reiterated its determnation that an award of double danmages
under Ws. St at . 8§ 26.21(1) Is discretionary. Because
8§ 26.21(1) uses the word "may," the circuit court construed the
statute as "an invitation for the Court to consider whether or
not the specific facts in a specific case are such that the

10
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def endant ought to be punished in addition to paying for his
his [sic] negligence .
22 Heritage Farns appealed,’” nmaintaining that double

damages under Ws. Stat. 8 26.21(1) are mandatory or, at the

very |east, presuned. The court of appeals disagreed and
af firmed. Heritage Farns, 331 Ws. 2d 64. The court of
appeals, like the circuit court, concluded that the decision to

award doubl e damages under 8§ 26.21(1) is subject to the circuit
court's discretion. 1d., Y11. The court of appeals pointed out
that the legislature used the permssive word "my" in
8§ 26.21(1) when describing a property owner's right to recover
double damages in the event that a forest fire results from
w || ful ness, malice, or negligence. 1d., 910. |In contrast, the
court of appeals explained, the legislature used the mandatory
word "shall" in 8§ 26.21(2) when describing a person's liability
to the State and to nunicipalities for damage done to state and
muni ci pal lands and for expenses incurred in fighting forest
fires. Id. According to the court of appeals, t he
| egi slature's use of the words "may" in 8§ 26.21(1) and "shall"
in 8 26.21(2) is evidence of its awareness that the words have
di stinct neanings. Id., 911. Consequently, the court of
appeals concluded that 8 26.21(1) should be interpreted as

perm ssive, not mandatory. | d. The court of appeals further

" Markel did not cross-appeal fromthe circuit court's order
granting Heritage Farns' notion for paynent of reasonable costs
for | egal representation under W' s. St at. 8§ 26.21(1).
Accordingly, that portion of the circuit court's order is not
bef ore us.

11
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rejected Heritage Farmls argunent that double danages under
§ 26.21(1) are presuned. 1d., 913. Finally, because the court
of appeals affirnmed the circuit court's denial of double damages
under 8§ 26.21(1), it declined to address whether Heritage Farns
was entitled to 12 percent interest on such damages from the
date of the jury's verdict. 1d., 15.

23 Heritage Farns petitioned this court for review, which
we granted on April 12, 2011.

1. STANDARD OF REVI EW

24 This case presents two principal issues. First, we
must determne whether Heritage Farns is entitled to double
damages under Ws. Stat. 8 26.21(1) as a matter of course, or
whet her an award of double danages is discretionary. Second,
assumng Heritage Farnms is entitled to double danmages under
8§ 26.21(1) as a matter of course, we nust determ ne whether
Heritage Farns is entitled to 12 percent interest on its award
of double damages from the date of the jury's verdict, pursuant
to Ws. Stat. § 814.04(4). Rel atedly, Heritage Farns requests
12 percent interest on its award of attorney fees and costs from
the date of the jury's verdict. Both of these principal issues
are questions of statutory interpretation and application. The
interpretation and application of a statute are questions of |aw
that we review de novo while benefitting from the anal yses of

the court of appeals and circuit court. Affeldt v. Geen Lake

Cnty., 2011 W 56, 32, 335 Ws. 2d 104, 803 N W 2d 56.
125 In addi ti on, Mar kel rai ses sever al derivative
questions, including whether our interpretation of Ws. Stat.

12
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8 26.21(1) should apply only prospectively, and whether Ws.
Stat. 8§ 814.04(4) is unconstitutional. The first is a question

of policy to be determined by this court. See Jacque V.

St eenberg Hones, Inc., 209 Ws. 2d 605, 613, 563 N W2d 154

(1997); Kurtz v. Gty of Wukesha, 91 Ws. 2d 103, 108, 280

N.W2d 757 (1979). The second is a question of |law that we al so
revi ew i ndependently. See State v. Smth, 2010 W 16, 98, 323

Ws. 2d 377, 780 N.W2d 90.
[11. ANALYSI S
126 "[T]he purpose of statutory interpretation is to
determne what the statute neans so that it nmay be given its

full, proper, and intended effect." State ex rel. Kalal .

Crcuit Court for Dane Cnty., 2004 W 58, 144, 271 Ws. 2d 633,

681 N.W2d 110. Because we presune that the legislature "'says
in a statute what it neans and neans in a statute what it says

there,'" id., 139 (quoting Conn. Nat'l Bank v. Germain, 503 U.S.

249, 253-54 (1992)), statutory interpretation begins with the
| anguage of the statute, id., 945. Statutory | anguage is given
its common and ordinary neaning, "except that technical or
speci al | y-defined words or phrases are given their technical or
special definitional neaning." Id. If the neaning is plain,
our inquiry ends. Id.

127 At the sane tine, statutory |anguage cannot be
interpreted in isolation but rather as part of a whole, in
relation to the Ilanguage of surrounding or closely-related
st at ut es. Id., 946. I n addition, we nust construe statutory
| anguage reasonably, in order to avoid absurd results. [d. An

13
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unreasonable interpretation is one that contravenes the
statute's mani fest purpose. See id., 149.

128 Generally, we do not consult extrinsic sources of
| egislative intent, such as legislative history, unless the
statute's | anguage is anbi guous. Id., 950. Statutory | anguage
is anmbiguous if it reasonably gives rise to nore than one
meani ng. 1d., 147.

29 To resolve the two principal issues in this case, we
must apply the above canons of statutory interpretation to Ws.
Stat. 88 26.21(1) and 814.04(4). We analyze the statutes in

turn.
A. Wsconsin Stat. 8§ 26.21(1)

1. Whether Heritage Farns is entitled to doubl e damages
under Ws. Stat. 8 26.21(1) as a matter of course, or
whet her an award of doubl e damages is discretionary

130 Wsconsin Stat. 8§ 26.21(1) provides, in relevant part,
that "private owners, whose property is injured or destroyed by
forest fires, may recover, in a civil action, double the anpunt
of damages suffered, if the fires occurred through wl|ful ness
malice or negligence." In this case, the jury found that
Heritage Farmis property was injured or destroyed by a forest
fire that occurred through Knaack's negligence. Heritage Farns
argues that, as a result, double damages under § 26.21(1) are
mandatory, or at |east presuned. Mar kel , on the other hand,
mai ntains that an award of double damages under 8§ 26.21(1) is
di scretionary.

131 We agree with Heritage Farns that it is entitled to

doubl e damages under Ws. Stat. § 26.21(1). Qur concl usi on,

14
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however, is based on a slightly different rationale than that
espoused by Heritage Farns. W conclude that pursuant to
8 26.21(1), if it is determned that the owner's property was
injured or destroyed by a forest fire that occurred through
wllfulness, nalice, or negligence, then the property owner is
entitled to double damages as a matter of course.

132 We begin with the |anguage of Ws. Stat. § 26.21(1).
Again, 8 26.21(1) states that a property owner, "whose property
is injured or destroyed by forest fires, may recover, in a civil
action, double the anpbunt of damages suffered, if the fires
occurred through wllfulness, malice or negligence." The
parties focus their argunents on the neaning of the phrase "may
recover." The word "may" is ordinarily used to grant perm ssion

or to indicate possibility. See The Anmerican Heritage

Dictionary of the English Language 1112 (3d ed. 1992).

Accordingly, when interpreting a statute, we generally construe

the word "may" as perm ssive. Hi tchcock v. Hitchcock, 78

Ws. 2d 214, 220, 254 N.W2d 230 (1977); Schmidt v. Dep't. of

Local Affairs & Dev., 39 Ws. 2d 46, 53, 158 N . W2d 306 (1968);

Cty of Wauwatosa v. M I waukee Cnty., 22 Ws. 2d 184, 191, 125

N. W2d 386 (1963). By contrast, we presune that the word "shall"
is nmandatory. Eby v. Kozarek, 153 Ws. 2d 75, 79, 450

N.W2d 249 (1990); Karow v. M| waukee Cnty. G vil Serv. Comin,

82 Ws. 2d 565, 570, 263 N.W2d 214 (1978); State v. Rosen, 72

Ws. 2d 200, 205, 240 N W2d 168 (1976). The distinction is
particularly significant when the words "may" and "shall" are
used in the sane statutory section, as they are in § 26.21.

15
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VWiile 8 26.21(1) provides that a property owner, whose property
is injured or destroyed by a forest fire, "may" recover, in a
civil action, double damages against the tortfeasor, 8§ 26.21(2)
directs that the tortfeasor "shall" be liable to the State and
to nmunicipalities for all damages done to state and nunici pal
| ands and for all expenses incurred in fighting the forest fire.
Wien the words "may" and "shall" are used in the sanme statutory
section, we "can infer that the legislature was aware of the
different denotations and intended the words to have their
preci se meanings." Karow, 82 Ws. 2d at 571.

133 In light of the foregoing, Markel contends that the
court of appeals properly construed the plain |anguage of Ws.
Stat. 8§ 26.21(1) as nerely permtting Heritage Farns to recover
doubl e damages, as opposed to mandating it.

134 Wiile recognizing that we generally construe the word
"may" as permssive, Heritage Farns urges us to neverthel ess
read the phrase "may recover"” in Ws. Stat. 8§ 26.21(1) as "shal
recover," in order to carry out the statute's legislative
i ntent. As Heritage Farns points out, this court has
occasionally ruled that the word "may" in a statute can properly
be construed as mandatory when such a construction is necessary

to carry out the intent of the |egislature. See, e.g., Mller

v. Smth, 100 Ws. 2d 609, 616-17, 302 N W2d 468 (1981);
Klisurich v. DHSS, 98 Ws. 2d 274, 278-79, 296 N W2d 742

(1980); Hitchcock, 78 Ws. 2d at 220; Schmdt, 39 Ws. 2d at 53;
Gty of Wauwatosa, 22 Ws. 2d at 191-92. Rel ying on our

decision in Heritage Farns |, Heritage Farnms contends that

16
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8§ 26.21(1) expresses the legislature's intent to "severely
puni sh" those responsible for starting forest fires. See 316
Ws. 2d 47, 1129, 35. According to Heritage Farns, severe
puni shnment under 8 26.21(1) is best carried out through a
mandatory, as opposed to a nerely discretionary, recovery of
doubl e damages.

135 As their argunents neke clear, the parties focus on
the phrase "may recover” in Ws. Stat. 8§ 26.21(1) only as it

relates to doubl e danmages. However, in fact, 8 26.21(1) states

that a property owner "may recover, in a civil action, double
the anount of damages suffered . . . ." (Enphasis added.)
Accordingly, we nust interpret the phrase "may recover" in
relation to the entire clause that it precedes: "in a civil

action, double the amount of damages suffered.”
136 Wth that in mnd, we decline to rewite Ws. Stat.

8 26.21(1), as Heritage Farns suggests, by replacing the word

"may" with the word "shall." The cases in which this court
construed the word "may" in a statute as "shall," or vice-versa,
must be understood in context. In each case, the court was

interpreting a statutory provision that inposed, usually upon
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the circuit court or a litigant, a power or duty to act.® The
issue then was whether the power or duty to act was
di scretionary or nmandatory. To make that determ nation, we
considered such factors as the statute's objectives, the

statute's history, the consequences that would follow from the

8 See, e.g., Eby v. Kozarek, 153 Ws. 2d 75, 79, 450
N.W2d 249 (1990) (interpreting Ws. Stat. 8 655.445(1) (1987-
88), which provided that a claimnt under chapter 655 (1987-88)
"shall, within 15 days after the date of filing an action in
court, file a request for nediation"); Mller v. Smth, 100
Ws. 2d 609, 616, 302 N.W2d 468 (1981) (interpreting Ws. Stat.
8§ 807.12(2) (1977-78), which provided that "[w hen the nanme of
such defendant [designated by a fictitious nane] is ascertained
the process, pleadings and all proceedings may be anmended by an
order directing the insertion of the true nane instead of the
designation enployed"); Klisurich v. DHSS, 98 Ws. 2d 274, 277-
78, 296 N.W2d 742 (1980) (interpreting Ws. Stat. 8§ 46.10(2)
(1975-76), which provided that the Departnent of Health and
Social Services "may bring action for the enforcement of such
l[iability" wunder 8 46.10 (1975-76)); Karow v. M| waukee Cnty.
Cvil Serv. Commin, 82 Ws. 2d 565, 570, 263 N W2d 214 (1978)
(interpreting Ws. Stat. 8 63.10(2) (1975-76), which provided
that the county civil service commssion "shall appoint a tinme
and place for the hearing of said charges [allegedly neriting an
enpl oyee's denotion or dismssal], the tine to be within 3 weeks
after the filing of the same"); Htchcock v. Htchcock, 78
Ws. 2d 214, 219, 254 N.W2d 230 (1977) (interpreting Ws. Stat.
8§ 247.101 (1971-72), which provided that the circuit court "may
grant a judgnent of divorce or |egal separation to the party
whose equities on the whole are found to be superior”); State v.
Rosen, 72 Ws. 2d 200, 202- 03, 240 N. W2d 168 (1976)
(interpreting Ws. St at. § 161.555(2)(b) (1973-74), whi ch
provided that "the action [brought to cause the forfeiture of
property seized under Ws. Stat. 8 161.55 (1973-74)] shall be
set for hearing within 60 days of the service of the answer");
Cty of Wauwatosa v. M| waukee Cnty., 22 Ws. 2d 184, 187-88,
125 N.W2d 386 (1963) (interpreting Ws. Stat. 8§ 59.07(52)(a)
(1959-60), which provided that the MIwaukee County Board "nay
pay to the nunicipality in which said [county] buildings are
situated for the transm ssion and disposal of sewage, such
proportion of the expense thereof").
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alternative interpretation, and whether the statute inposed a
penalty for the failure to exercise the power or duty. See Eby,
153 Ws. 2d at 80; Karow, 82 Ws. 2d at 571-72; Rosen, 72
Ws. 2d at 207

137 Wsconsin Stat. 8§ 26.21(1), however, does not i npose
upon a property owner any power or duty to act. Nor e
specifically, 8 26.21(1) does not inpose upon a property owner

whose property is injured or destroyed by a forest fire, a power

or duty to "recover, in a civil action, double the anount of
damages suffered"; indeed, inposing such a duty would be
unr easonabl e. Certainly, the statute does not provide for a

penalty if the property owner chooses not to take such action.
Rat her, 8§ 26.21(1) provides for the opportunity, if the property
owner so chooses, to "recover, in a civil action, double the
anount of danmages suffered.” Stated another way, pursuant to
8§ 26.21(1), a property owner, whose property is injured or
destroyed by a forest fire, may bring a civil action against the

tortfeasor to recover double danages. See Heritage Farns |, 316

Ws. 2d 47, 923 (explaining that § 26.21(1) is "drafted fromthe
perspective of who may bring an action"). Wen § 26.21(1) is
understood in that context, it nmakes sense for us to interpret
the word "may" according to its comon and ordinary neaning of
granting perm ssion. By contrast, it would be unreasonable for
us to interpret the word "may" as "shall," thereby effectively
mandating that the property owner bring a civil action to

recover doubl e damages.
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138 Consequently, we agree with Markel that the word "nay"
in Ws. Stat. 8 26.21(1) is permssive. Still, it does not
follow, as Markel <contends, that an award of double damages
under 8§ 26.21(1) is discretionary. The | anguage in 8§ 26.21(1)
that permts a property owner to "recover, in a civil action,
double the anobunt of damages suffered”" cannot be read in
i sol ati on. Section 26.21(1) goes on to state that the property
owner "may recover, in a civil action, double the anount of

damages suffered, if the fires occurred through wllful ness,

mal i ce or negligence." (Enphasis added.)

139 The word "if" is a conjunction that ordinarily nmeans
"[1]n the event that,"” "[g]ranting that,” or "[o]n the condition
that." The Anerican Heritage Dictionary of the English Language
897 (3d ed. 1992). Therefore, we interpret Ws. Stat.

8§ 26.21(1) as providing that a property owner, whose property is
injured or destroyed by a forest fire, is permtted to "recover,
in a civil action, double the anobunt of damages suffered,” in
the event that or on the condition that "the fire[] occurred
through willful ness, malice or negligence."” Stated another way,
once it is determned that the forest fire occurred through
wllfulness, nalice, or negligence, the property owner is
entitled to double damages as a matter of course.

140 Still, Markel asks us to conclude that an award of
doubl e danmages under Ws. Stat. 8§ 26.21(1) is discretionary,
even if it is determned that the forest fire occurred through
wllfulness, nalice, or negligence. To conclude otherw se,
Mar kel argues, would lead to "blind punishment"—puni shnent for
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the sake of punishnent, without regard to the particul ar conduct
that gave rise to the forest fire. Wiile we appreciate Markel's
policy argunent, it is not supported by the |anguage of
8§ 26.21(1). The statute permts a property owner, whose
property is injured or destroyed by a forest fire, to "recover

in a civil action, double the anobunt of danmages suffered,”
contingent on only one requirenent: the fire nust have "occurred
t hr ough wi || ful ness, mal i ce or negl i gence. " Mar kel ' s
i nterpretation, however, effectively places an additional
condition on the property owner's recovery of double danmages,
nanel y, a showing that the tortfeasor's conduct—whether
willful, malicious, or negligent—warrants the paynent of double
damages. The legislature did not inpose such a condition under
8§ 26.21(1), and this court is not permtted to create such a

condi ti on. Rather, as noted in Heritage Farns |, we nust

presune that the legislature intended to "cast a w de net when
puni shing those who start forest fires," subjecting the
tortfeasor to double damages regardl ess of whether the fire was
set willfully, mliciously, or negligently. 316 Ws. 2d 47,
141. A discretionary award of double damages would thwart that
pur pose.

41 Moreover, it is inportant to note that Ws. Stat.
8§ 26.21(1) does not state that the court may award double
damages, if the fires occurred through wllfulness, malice or
negl i gence. Using that type of |anguage would have been a
sinple matter, had the legislature contenplated a discretionary
award of double damages. I nstead, as previously explained,
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8§ 26.21(1) is directed at the property owner, providing that the
property owner "may recover," in a civil action, double damages,
if the fires occurred through willfulness, malice or negligence.
As such, "[i]t would certainly be odd" for us to interpret
8§ 26.21(1) as giving the circuit court the discretion to decline
to award doubl e damages even after it has been determ ned that
the fire occurred through wllfulness, malice, or negligence,

see Kolupar v. WIlde Pontiac Cadillac, Inc., 2004 W 112, 919,

275 Ws. 2d 1, 683 N.W2d 58, particularly when the statute is
silent as to what standard the court ought to follow when
exerci sing such discretion.

142 Finally, Mar kel ' s interpretation  of W s. St at .
8 26.21(1) runs counter to the I|anguage of other statutory
sections in Ws. Stat. ch. 26. There can be no question that
Chapter 26, entitled "Protection of Forest Lands and Forest
Productivity," is aimed at safeguarding forests, one of our
state's nost valued natural resources. Violations under Chapter
26 are subject to severe consequences, both civilly and
crimnally. Rel evant to this case, Chapter 26 consistently
i nposes multiplied damages. For exanple, pursuant to Ws. Stat.
8 26.06(3), any person who know ngly transports, receives, or
conceals any forest products unlawfully severed from another's
land "shall be Iliable to the owner for double the value
thereof . . . ." Li kewi se, pursuant to Ws. Stat. § 26.09(3),
any person who cuts, renoves, or transports raw forest products
W thout the owner's consent is liable for up to four tines the
stunpage value or two tinmes the fair market value of the raw
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forest products, whichever is greater. It is counter-intuitive
that the legislature would have intended for a person who
unlawful ly cuts down another's tree to be liable for as nuch as
quadrupl e damages, while intending for a person who sets a
forest fire and destroys another's land—be it wllfully,
mal i ciously, or negligently—to be liable for double danmages
only at the circuit court or fact-finder's discretion. Qur
canons of statutory interpretation preclude us frominterpreting
Ws. Stat. 8§ 26.21(1) in a manner that produces such an absurd
result. See Kalal, 271 Ws. 2d 633, f46.

143 In summary, we conclude that pursuant to Ws. Stat.
8 26.21(1), if it is determned that the owner's property was
injured or destroyed by a forest fire that occurred through
wllfulness, nalice, or negligence, then the property owner is

entitled to double damages as a matter of course.® In this case,

® Markel contends that the decision to award doubl e damages
under Ws. Stat. 8 26.21(1) is reserved for the fact-finder and
cannot be submtted to the court wthout offending Markel's
constitutional right to a jury trial. Markel's contention is
prem sed upon an argunent that we have already rejected, nanely,
that an award of doubl e danages under 8§ 26.21(1) is subject to a
di scretionary determ nation based upon t he def endant ' s
particul ar conduct. W conclude today that pursuant to
8 26.21(1), if it is determned that the owner's property was
injured or destroyed by a forest fire that occurred through
wllfulness, nalice, or negligence, then the property owner is
entitled to double damages as a mtter of course. I n ot her
words, once it is determned that the owner's property was
injured or destroyed by a forest fire that occurred through
w llful ness, malice, or negligence, the property owner's danages

are doubled by operation of |aw See Hartlaub v. Coachnen
Indus., Inc., 143 Ws. 2d 791, 804, 422 N.W2d 869 (Ct. App.
1988). "Such a function is properly perforned by the trial
court—not the finder of fact." Id.
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the jury determned that Heritage Farns' property was damaged by
a forest fire caused by Knaack's negligence. Accordi ngly,
Heritage Farns is entitled to double danages as a matter of

course. 10

2. \Whether our interpretation of Ws. Stat. 8§ 26.21(1)
shoul d apply only prospectively

44 This court, |like all courts, generally adheres to the
doctrine that a new rule of |law applies retroactively. State ex

rel. Buswell v. Tomah Area Sch. Dist., 2007 W 71, 946, 301

Ws. 2d 178, 732 N W2d 804. The doctrine, referred to as the
"Bl ackstoni an doctrine,"” is traditionally inplicated in cases in

which the court decides to overrule or repudiate an earlier

0 Alternatively, Mrkel argues that Ws. Stat. § 26.21(1)
is unconstitutionally vague as applied to Markel. Mor e
specifically, Mrkel mintains that 8 26.21(1) is so anbiguous
that it failed to provide notice to Markel that the statute is
applicable to Markel. At the outset, we note that Markel failed
to raise an as-applied constitutional challenge to § 26.21(1) in

Heritage Farns 1. In any event, we reject Markel's argunent
that § 26.21(1) is unconstitutionally vague as applied to
Mar kel . A statute is unconstitutionally vague if it does not

give fair notice of the conduct prohibited by the |egislation.
City of Madison v. Baunmann, 162 Ws. 2d 660, 672, 470 N.W2d 296
(1991); see also State ex rel. Kalt v. Bd. of Fire & Police
Commirs, 145 Ws. 2d 504, 510, 427 N.W2d 408 (Ct. App. 1988).
At the same time, the challenged statute need not define the
prohi bited conduct wth absolute clarity and precision. State
v. Pittman, 174 Ws. 2d 255, 276-77, 496 NWwW2d 74 (1993).
Rather, a statute is wunconstitutionally vague if it "either
forbids or requires the doing of an act in terns so vague that
men of common intelligence nust necessarily guess at its neaning
and differ as to its application . . . ." Kalt, 145 Ws. 2d at
510 (internal guotations omtted). In this case, our
interpretation and application of § 26.21(1) is based upon the
statute's plain neaning. By definition, therefore, the |anguage
in 8 26.21(1) is not so vague as to conpel Markel to guess at
its meaning or question its application to Markel.

24



No. 2010AP355

deci si on. See State . Pi cott e, 2003 W 42, 142, 261

Ws. 2d 249, 661 N W2d 381. "The Bl ackstonian doctrine is
based on the jurisprudential theory that 'courts declare but do
not neke | aw. I n consequence, when a decision is overruled, it
does not nerely becone bad |aw,—t never was the law, and the
| ater pronouncenent is regarded as the |law from the beginning."'"

Id. (quoting Laabs v. Tax Commin, 218 Ws. 414, 416-17, 261

N.W 404 (1935)).

145 Still, on occasion, this court has departed from the
general rule of retroactivity and chosen instead to apply a new
rule of law only prospectively. The decision to apply a new
rule of law only prospectively, or to "sunburst"'' the new rule
of law, is driven by our attenpt to alleviate the unsettling
effects of a party justifiably relying on a contrary view of the
I aw. Buswel |, 301 Ws. 2d 178, 146. Accordi ngly, in
determning whether to apply a new rule of |aw prospectively
instead of retrospectively, we consider three factors: (1)
whet her our holding establishes a new rule of law, either by

overruling clear past precedent on which litigants my have

1 "Sunbursting,” named after the United States Suprene
Court's decision in Geat Northern Railway Co. v. Sunburst Ol &
Refining Co., 287 U S. 358 (1932), is a technique in which the
court applies a new rule of |aw prospectively. See Thomas E.
Fairchild, Limtation of New Judge-Made Law to Prospective
Effect Only: "Prospective Overruling” or "Sunbursting”, 51 Marq.
L. Rev. 254, 255 (1968). In Sunburst O, the Court nade clear
that "[a] state in defining the limts of adherence to precedent
may nake a choice for itself between the principle of forward
operation and that of relation backward." 287 U S. at 364; see
also State ex rel. Buswell v. Tomah Area Sch. Dist., 2007 W 71,
146 n. 12, 301 Ws. 2d 178, 732 N. W 2d 804.
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relied, or by deciding an issue of first inpression, the
resolution of which was not clearly foreshadowed; (2) whether
retroactive application would further or inpede the operation of
the new rule; and (3) whether retroactive application could
produce substantial inequitable results. Id., 947, see also
Kurtz, 91 Ws. 2d at 109.

46 In this case, in the event that we interpret the word
"may" in Ws. Stat. 8§ 26.21(1) as "shall," Markel requests that
we "sunburst,"” or apply only prospectively, our holding so as to
mtigate any hardship to Markel. As a prelimnary matter, for

the reasons set forth above, we do not interpret the word "may"

in 8 26.21(1) as "shall." Furthernore, we are not persuaded
t hat our interpretation of 8 26.21(1) IS subj ect to
"sunbursting"” in the first instance. As expl ai ned above, the

decision of whether to apply a new rule of |aw prospectively
instead of retrospectively is traditionally inplicated only in
cases in which the court decides to overrule or repudiate an

earlier decision. Cf. Thomas E. Fairchild, Limtation of New

Judge-Made Law to Prospective Effect Onl y: "Prospective

Overruling" or "Sunbursting", 51 Marqg. L. Rev. 254, 254-55

(1968). For exanple, in Buswell, we decided to apply our
interpretation  of W s. St at . 8§ 19.84(2) (2003-04) only
prospectively because our interpretation est abl i shed a
reasonabl eness standard which was a clear departure from the
bright-line standard established by the court of appeals'
interpretation of Ws. Stat. 8 19.84(2) (1997-98) in an earlier
deci si on. See 301 Ws. 2d 178, 19121, 48 (overruling State ex
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rel. HD Enters. Il, LLCv. Cty of Stoughton, 230 Ws. 2d 480,

602 N.W2d 72 (C. App. 1999)). By contrast, in this case, we
are not overruling any past precedent; r at her, we are
interpreting the plain |anguage of 8§ 26.21(1) as it has existed
since 1905. See § 18, ch. 264, Laws of 1905. Accordi ngly,
here, the policy concern that typically supports a decision to
"sunburst"” a new rule of law is sinply not present; we are not
overruling a contrary rule of law on which Markel could have
justifiably relied.

47 Nevertheless, even if we were to agree wth Markel
that our interpretation of Ws. Stat. 8§ 26.21(1) is subject to
"sunbursting,” we would still decline to apply our holding only
prospectively. Applying the above three factors to the instant
case, we conclude that our interpretation of § 26.21(1) is
properly applied retroactively. First and forenost, as already
mentioned, our interpretation of 8§ 26.21(1) is not a clearly new
rule of law W are not overruling any past precedent.
I nstead, we are interpreting statutory |anguage that has existed
in its present form since 1905. See 8§ 18, ch. 264, Laws of
1905. Indeed, Markel's only argunent that our interpretation of
8§ 26.21(1) was not clearly foreshadowed rests on Markel's
assunption that we would construe the word "may" as "shall," an
interpretation we do not adopt today. Second, retroactive
application furthers, rather than inpedes, the operation of
8§ 26.21(1) as we have interpreted it. Qur interpretation is
based in part on the legislature's intent to severely punish
those who set forest fires, regardless of whether the conduct
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was wllful, malicious, or negligent. Appl ying our holding to
Mar kel , who was found by a jury to have negligently set a forest
fire that damaged Heritage Farns' property, carries out that
| egi slative intent. Finally, we are not persuaded that

retroactive application would produce substantially inequitable

results. Even under Markel's theory that an award of double
damages under 8 26.21(1) is discretionary, Markel still faced
the prospect of being liable for double danmages. Ther ef or e,

consistent with our general practice, we conclude that our
hol di ng today applies retroactively.

148 We turn now to the second principal issue before us:
whet her Heritage Farns is entitled to 12 percent interest on its
award of double damages and its award of attorney fees and costs
from the date of the jury's verdict, pursuant to Ws. Stat.

8§ 814.04(4).
B. Wsconsin Stat. 8§ 814.04(4)

149 This court has long recognized the "basic principle
that prejudgnent interest cannot be awarded on an unli qui dated
anount or one which is not capable of determnation by

application of sonme fixed standard."” Nel son v. Travelers Ins

Co., 102 Ws. 2d 159, 167, 306 N.W2d 71 (1981); see also Smth

v. Atco Co., 6 Ws. 2d 371, 395, 94 N W2d 697 (1959) ("'In

order to recover interest there nust be a fixed and determ nate
anount which could have been tendered and interest thereby
stopped; the anount of the claim nmust be known and determ ned,

or readily determnable.'" (quoting Maslow Cooperage Corp. V.
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Weeks Pickle Co., 270 Ws. 179, 192-93, 70 N.W2d 577 (1955))).

Wsconsin Stat. 8§ 814.04(4) applies that basic principle,
employing an interest rate of 12 percent per vyear.!? Section
814.04(4), "lInterest on verdict," provides, in relevant part:
"[1]f the judgnent is for the recovery of noney, interest at the
rate of 12% per vyear from the tinme of verdict, decision or
report until judgnent is entered shall be conputed by the clerk
and added to the costs."!? In other words, § 814.04(4)
"designates the date of the verdict as the point at which
interest is payable.” Nel son, 102 Ws. 2d at 170. At that
point, the plaintiff's nonnonetary clains are converted into
dollars, "the paraneters of the [defendant's] debt have been
established and the case no |onger involves danages which are

wholly at large.” 1d. (internal quotations omtted).

12 .On Novenber 16, 2011, the legislature anended Ws. Stat.
§ 814.04(4), replacing the annual 12 percent interest rate with
an annual rate "equal to 1 percent plus the prine rate in effect
on January 1 of the year in which the judgnent is entered if the
judgnment is entered on or before June 30 of that year or in
effect on July 1 of the year in which the judgnment is entered if
the judgnent is entered after June 30 of that year, as reported
by the federal reserve board in federal reserve statistical
release H 15 . . . ." See 2011 Ws. Act 69, § 2. The new
interest rate applies to judgnents entered on or after Decenber
2, 2011. See id., § 4.

13 Wsconsin Stat. § 815.05(8) inposes the sane interest
rate on the anmount recovered "from the date of the entry of the
judgment until it is paid." Like Ws. Stat. § 814.04(4), see
supra note 12, Ws. Stat. § 815.05(8) was amended by 2011 Ws.
Act 69. See id., 8§ 3.
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150 Relying on Ws. Stat. § 814.04(4), Heritage Farns
argues that it is entitled to 12 percent interest on its award
of doubl e damages and its award of attorney fees and costs from
the date of the jury's verdict, October 13, 2006. Mar kel
di sagrees, maintaining that neither of those anpunts was known

or capable of determnation as of the date of the jury's

verdi ct. In the alternative, Markel contends that 8§ 814.04(4)
IS unconstitutional. W consider the parties' argunents in
turn.

1. Whether Heritage Farnms is entitled to 12 percent
interest on its award of doubl e danages fromthe date of
the jury's verdict

51 Heritage Farnms argues that it is entitled to 12
percent interest on its award of double danmages from the date of
the jury's verdict, Cctober 13, 2006.* W agree.

152 In Canpenni v. Wlrath, 180 Ws. 2d 548, 560, 513

N. W2d 602 (1994) (per curiam, in a nearly identical context,
this court concluded that interest under Ws. Stat. 8 814.04(4)
shall be calculated on the total award of double danages from
the date of the jury's verdict, even though the defendant's
liability for double danages was not established until the case

was appeal ed. In that case, the plaintiff filed suit against

4 Markel has already paid the judgment, plus interest, on
the jury's $568,422 conpensatory damages award. Heri tage Farns
does not seek any nore interest on that award. Rather, Heritage
Farnms seeks 12 percent interest on its $568,422 doubl e damages
award from the date of the jury's verdict to the date of
paynent .
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the defendant after the defendant's dog tw ce attacked the

plaintiff and her two dogs. Canpenni v. Wlrath, 180

Ws. 2d 548, 552-53, 509 N.W2d 725 (1994). The jury awarded
the plaintiff $18 for the first incident and over $75,000 for
the second. Id. at 553. The plaintiff then noved the circuit
court for double damages under Ws. Stat. 8§ 174.02(1)(b) (1991-
92).% Id. The circuit court denied the plaintiff's motion by
operation of law when it failed to act on the nmotion within 90
days after the verdict was rendered, as required by Ws. Stat
§ 805.16(3) (1991-92). 1d. The court of appeals affirnmed. 1d.
The plaintiff appealed to this court, and we reversed
concluding that the defendant was liable for double the full
amount of damages awarded by the jury. 1d. at 560a.

153 The defendant noved this court for reconsideration,
whi ch we denied. Canpenni, 180 Ws. 2d 548, 513 N.W2d 602 (per
curian. However, in response to the defendant's notion, we

suppl emrented our decision by, inter alia, clarifying that the

plaintiff was entitled to 12 percent interest under Ws. Stat
8§ 804.14(4) on the total doubled danages from the date of the
jury's verdict. Id. at 560c. In so concluding, we drew support

from this court's decision in Nelson, 102 Ws. 2d 159.

Canpenni, 180 Ws. 2d 548, 560c, 513 N.W2d 602 (per curiam

15 Wsconsin Stat. § 174.02(1)(b) (1991-92) provided, in
rel evant part, that "the owner of a dog is liable for 2 tines
the full anmount of damages caused by the dog injuring or causing
injury to a person . . . if the owner was notified or knew that
the dog previously injured or caused injury to a person . "
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54 1In Nelson, this court held that pursuant to Ws. Stat.
8§ 814.04(4), when a personal injury action results in a jury
verdict in favor of the plaintiff, but, wupon appeal, the
l[iability portion of the verdict is set aside and the issue of
contributory negligence is retried, again resulting in a verdict
in favor of the plaintiff, interest nust be calculated fromthe
date of the first verdict when the damages were determ ned. 102
Ws. 2d at 160-61. The court nmade clear that interest under
8§ 814.04(4) runs from the date the damages are |iquidated or
determ nabl e, regardless of outstanding |egal issues concerning
litability for those damages. Id. at 170-71. In Nelson, the
damages were fixed by the first verdict, even though adjustnent
for the plaintiff's conparative negligence could not be nade
until after liability was established in the subsequent trial.
Id. at 171. Consequently, the court concluded that the
plaintiff was entitled to statutory interest on the net danmage
award—the total damages established by the first verdict
reduced by the plaintiff's contributory negligence established
by the second—fromthe date of the first verdict. 1d.

55 Turning back to the instant case, we conclude that
this court's decisions in Canpenni and Nel son are determ native.
Pursuant to Ws. Stat. 8§ 814.04(4), Heritage Farns is entitled
to 12 percent interest on its award of double danmages from the
date of the jury's verdict, OCctober 13, 2006, even though
Markel's liability for double damages was not firmy established
until our decision today. The damages were |iquidated and
determ nabl e on Cctober 13, 2006, when the jury awarded Heritage
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Farnms conpensatory damages of $568,422. At that point, Heritage
Farns' nonnonetary clains for negligence, trespass, and nui sance
were converted into dollars, and the case no |onger involved
"damages which are wholly at large." See id. at 170. The only
out standing | egal issue was whether Markel was |iable for double
t he amount of $568, 422. Regardl ess of the outcone on appeal,
Mar kel could have tendered the total doubled anmount any tine
after the jury returned its verdict and thereby stopped the

i nterest from running.

2. \Wiether Heritage Farns is entitled to 12 percent
interest on its award of attorney fees and costs from
the date of the jury's verdict

56 Heritage Farns argues that it is also entitled to 12
percent interest on its award of attorney fees and costs from
the date of the jury's verdict. On this point, we disagree.

57 The circuit court awarded Heritage Farns its attorney
fees and costs on Novenber 19, 2009. On February 12, 2010,
Markel paid the judgnment of attorney fees and costs, plus
interest running from Novenmber 19, 2009. Heritage Farnms now
seeks 12 percent interest on its award of attorney fees and
costs from the date of the jury's verdict, GCctober 13, 2006,
until Novenber 19, 2009.

158 We conclude that Heritage Farns is entitled to 12
percent interest on its award of attorney fees and costs only
from the date of that award, Novenber 19, 2009, not from the
date of the jury's verdict. On the date of the jury's verdict,

the anobunt of Heritage Farns' attorney fees and costs was not
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known or determ nabl e. By that time, Heritage Farnms had nerely
asserted a claim for reasonable costs for |egal representation
under Ws. Stat. 8§ 26.21(1). That claim was not converted into
dollars wuntil Novenber 19, 2009, when the circuit court awarded
Heritage Farns its attorney fees and costs. Mar kel has al ready
paid that judgnent and all interest running from Novenber 19,

2009. No nore could have been expected of Markel.

3. Whether Ws. Stat. 8§ 814.04(4) is unconstitutional on
its face or as applied to Markel

59 In any case, Mar kel contends that Ws. St at .
§ 814.04(4) is wunconstitutional. According to Markel, the 12
percent interest rate under 8 814.04(4) is so severe and so far

removed from the national prinme lending rate that it tends to

“chill" defendants from properly defending their clainms on
appeal, lest they may suffer "the catastrophic financial
di saster that results in the event of loss.” In light of that

chilling effect, Markel argues, § 814.04(4) violates Markel's
rights to due process and equal protection as guaranteed by both
the federal and state constitutions.

160 Markel's constitutional argunment is not entirely
fleshed out, and it is wunclear to us whether Markel is
chal lenging Ws. Stat. 8§ 814.04(4) on its face or as applied to
Mar kel . Neverthel ess, in either case, we conclude that Marke
has failed to prove beyond a reasonable doubt that § 814.04(4)
i s unconstitutional.

161 Statutes are presuned constitutional. Smith, 323

Ws. 2d 377, f18. Accordingly, a party challenging a statute's
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constitutionality bears a heavy burden. 1d. It is insufficient
to establish nerely that the statute's constitutionality is
doubtful or that the statute is probably unconstitutional. Id.
"Instead, the party challenging a statute's constitutionality
must 'prove that the statute is unconstitutional beyond a

reasonabl e doubt.'" Id. (quoting State v. Cole, 2003 W 112,

111, 264 Ws. 2d 520, 665 N.W 2d 328).

62 In this case, Markel nerely objects to the 12 percent
interest rate under Ws. Stat. 8§ 814.04(4) w thout undertaking a
bona fide constitutional analysis. Mar kel does not attenpt to
argue that § 814.04(4) is irrational or that it unreasonably
di sadvant ages one class over another. See id., 112; State v.
McManus, 152 Ws. 2d 113, 130-31, 447 N W2d 654 (1989).
Rat her, Markel's constitutional argunent seens to hinge on
Markel's contention that the interest rate under § 814.04(4)
must correspond to the national prine lending rate. However,
there is no requirenent that the interest rate under 8§ 814.04(4)
stay in "lock-step with every fluctuation in nmarket conditions."

Mgnt. Conputer Servs., Inc. v. Hawkins, Ash, Baptie & Co., 224

Ws. 2d 312, 326, 592 Nw2d 279 (C. App. 1998) (internal
guotations omtted). Such a contention is nore appropriately
addressed to the legislature.® Mreover, while Markel conplains
that the 12 percent interest rate is so severe that it tends to

deter defendants from properly defending thenselves on appeal,

' I ndeed, the legislature has recently anended Ws. Stat.
§ 814.04(4) in a manner that may address Markel's concerns. See
supra note 12.
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Markel fails to explain why a defendant could not protect itself
against such a financial burden by sinply tendering paynment
ahead of appeal, before interest accrues. For these reasons, we
conclude that Markel has failed to prove beyond a reasonable
doubt that § 814.04(4) is unconstitutional.
| V. CONCLUSI ON

163 We conclude that pursuant to Ws. Stat. § 26.21(1), if
it is determned that the owner's property was injured or
destroyed by a forest fire that occurred through wlIful ness,
malice, or negligence, then the property owner is entitled to
doubl e damages as a matter of course. We apply this holding
retrospectively. Consequently, in this case, because the jury
determ ned that Heritage Farns' property was danmaged by a forest
fire caused by Knaack's negligence, Heritage Farns is entitled
to doubl e damages as a nmatter of course.

164 We further conclude that pursuant to Ws. Stat.
8§ 814.04(4), Heritage Farns is entitled to 12 percent interest
on its double damages award fromthe date of the jury's verdict.
At the sane tinme, we determne that Heritage Farns is entitled
to 12 percent interest on its award of attorney fees and costs
only from the date of that award, not from the date of the
jury's verdict. Finally, we conclude that Markel has failed to
prove beyond a reasonabl e doubt t hat 8§ 814.04(4) IS
unconstitutional on its face or as applied to Markel.

By the Court.—Fhe decision of the court of appeals is
reversed, and the cause remanded to the circuit court wth
instructions to enter judgnent in accordance with this opinion.
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165 ANN WALSH BRADLEY, J. (dissenting). The question in
this case is whether an award of double danages is nmandatory, or
whether it is within a circuit court's discretion.

166 | agree wth the mgjority's conclusion that the
statutory term "may" should not be interpreted to mean the
mandatory "shall." | part ways with the majority, however, when
it nevertheless concludes that the court has no discretion
because the plain neaning of the statute nakes the award of
doubl e damages mandat ory.

167 The plain nmeaning of the statute mandates no such
result. Rat her than being supported by the plain |anguage of
the statute, the majority's interpretation instead rests upon a
| eap of 1 ogic.

168 After examning the |anguage and the history of the
statute, | agree with the circuit court and a unani nous court of
appeals that the legislature intended circuit courts to exercise
discretion in awarding double danages. Accordi ngly, I
respectfully dissent.

169 Wsconsin Stat. 8 26.21(1) provides as follows: "In
addition to the [forfeiture] penalties provided in s.
26.20, . . . private owners, whose property is injured or
destroyed by forest fires, may recover, in a civil action,
double the anmpunt of damages suffered, if the fires occurred
through willfulness, nmalice or negligence." Here, the jury

determ ned that the fire was the result of negligence.
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70 In its examnation of the statute, the ngjority
concludes that the statutory term "may" should not be
interpreted to nean "shall.” Myjority op., 136. It determ nes
that the function of the phrase "may recover, in a civil action”
is to permt the property owner to bring a civil action to
recover doubl e damages. 1d., 938.

171 Nevertheless, the majority ultimtely concludes that
the statute nmandates the award of double damages. [1d., 139. It
asserts that its interpretation is based on the "plain meaning"
of the statute. I1d., 943 n.10.

72 The mjority's assertion about the statute's plain

meani ng i s surprising. Both the circuit court and the court of

appeals, in well-reasoned decisions analyzing the statutory
t ext, concl uded that double damages are not mandat ory.
Additionally, although Heritage Farns concludes, |ike the

majority, that an award of double danages is mandatory, the
statutory interpretation advanced by Heritage Farnms does not
resenble the interpretation settled upon by the majority. Id,
131.

173 The majority enbraces its unique interpretation
proclaimng that it alone understands the plain nmeaning of the
statute. If the neaning of the statute were so plain, one would
expect that of the circuit court, the court of appeals, and
Heritage Farnms, at |Ileast one wuld have advanced the sane
interpretation as the najority.

174 1In ny estimation, the najority's interpretation is not

based on the plain neaning of the statute at all. Rather, it is
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based upon a leap of |ogic. After determning that a property
owner is permtted to recover double damages, the mgjority
i nexplicably leaps to the conclusion that the property owner is
entitled to recover double danmages as a matter of |[|aw Id.,
137.

175 Permtted does not nean entitled. Not hing in the
pl ai n | anguage of the statute supports such a |l eap of |ogic.

I

176 Contrary to the majority, | conclude that the statute
i s anbi guous. It may be that the legislature intended that the
award of double damage be mandatory—as the majority contends.
However, it is equally likely that the 1egislature, in
permtting the recovery of double danages, intended that the
decision be left to the circuit court's discretion—as both the
circuit court and the court of appeals concl uded.

177 The history of the statute provides sone useful clues.
By conparing the history of Ws. Stat. 8 26.21(1) (forest fires)
to the history of a neighboring and closely related statute,
Ws. Stat. 8 26.09 (forest trespass), | conclude that the
| egislature did not intend to mandate doubl e danages for damage
to property caused by forest fires.

178 The text of what is now Ws. Stat. § 26.21 was
originally enacted in 1905. § 18, ch. 264, Laws of 1905. That
bill wushered in two parallel provisions, one addressing civil
liability for forest fires, and another addressing civi
liability for forest trespass. Wen these two provisions were

created, they contained nearly identical |anguage providing that
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private owners "may recover in a civil action double the anount
of danmages suffered.™
179 When originally enacted in 1905, the provision

addressing civil liability for forest fires provided as foll ows:

In addition to the penalties provided in [the previous
section], . . . private owners, whose property is
injured or destroyed by such fires, nmay recover, in a
civil action, double the anpbunt of damages suffered

if the fires occurred through wlfullness, malice or
negl i gence .

Ws. Stat. § 1494-58 (Supp. 1906) (enphasis added). Wth

simlar |anguage, the provision addressing civil liability for

forest trespass provided as foll ows:

In addition to the penalties provided in [the previous
section] for wi | ful trespass on forest | ands,

private owners upon whose lands the wlful
trespass was conmitted, may recover in a civil action
doubl e the anpbunt of danmages suffered.

Ws. Stat. 8§ 1494-60 (Supp. 1906) (enphasis added). As with the

current version of Ws. Stat. 8§ 26.21(1), neither of the 1905
enactnents explicitly mandat ed doubl e danages.

80 In the 107 years that followed their original
enactnent, these two civil liability provisions took divergent
pat hs. The provision regarding forest fires was renunbered as
Ws. Stat. 8 26.21(1), but otherwise, it remained |largely
unchanged.

81 By <contrast, during that sanme tinme period, the
provi sion regarding forest trespass was renunbered as Ws. Stat.
§ 26.009, and it under went three significant substantive

revi si ons. As a result of the anendnents to Ws. Stat. § 26.009,
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mul ti pl e damages for some instances of forest trespass are now
clearly mandated by the |egislature.

82 As stated above, the original text of the forest
trespass statute referenced the double danmages penalty when it
stated that a property owner "may recover in a civil action
doubl e the amount of damages suffered.” In 1949, this text was

repeal ed and recreated as foll ows:

Cvil liability for unlawful cutting. In addition to
the penalties provided in sections 26.04 and 26.05,
any person unlawfully cutting forest products shall be
liable to the owner . . . to the land on which the
unlawful cutting was done, in a civil action, for
doubl e the anpbunt of danmages suffered.

Ws. Stat. 8§ 26.09 (1949) (enphasis added).

83 Then, in 1981, the provision was again anmended as
foll ows:
Cvil liability for unlawful cutting, renoval and
transport. In addition to the other penalties and
costs, any person unlawfully cutting, renoving or
transporting raw forest products is liable to the
owner . . . to the land on which the unlawful cutting
was done or from which it was renoved, in a civil

action, for double the ambunt of damages suffered.

Ws. Stat. § 26.09 (1981-82) (enphasis added).
184 Accordingly, in addressing civil liability for forest

trespass, the legislature changed the |anguage providing that

private owners "may recover" double danages to nmandatory
| anguage providing that a trespasser "shall be liable" for
doubl e damages. It then changed the |anguage again to nandate

that the trespasser is liable" for double damages. The

statutory history of § 26.09 evinces the legislature's clear
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intent to mandate double danmages for unlawful cutting and
removal of forest products.

185 When the |legislature changed the |anguage of Ws.
Stat. 8§ 26.09 to nandate double danages for forest trespass, it
did not nake any parallel changes to the forest fire statute,
Ws. Stat. § 26.21(1). The fact that the legislature chose to
significantly anend Ws. Stat. 8§ 26.09 (forest trespass) and, at
the sane tinme, declined to nmake the anal ogous anmendnents to the
nei ghboring Ws. Stat. 8 26.21(1) (forest fires) signals that
the legislature intended that these provisions be treated
differently.

86 The last significant substantive revision to the
forest trespass statute occurred in 1999, when the |egislature
again repealed and recreated 8§ 26.09. 1999 Ws. Act 190, § 15.
In relevant part, the anmendnents provided that "an owner of raw
forest products that were harvested without the consent of the
owner may bring a civil action against the person who harvested
the raw forest products to recover the damages caused by the
harvesting. " Ws. St at. 8§ 26.09(2)(a). As  anended,
§ 26.09(3)(a) provides that "[a] person against whom an action
is brought . . . is liable for the applicable danmages under par.
(b . . . ." (Enmphasi s added.) Paragraph (b) provides for
single, double, or quadruple danages, depending upon the

cul pability of the tortfeasor.?

1 (2)(a) In addition to any other enforcement action

that my be taken . . . an owner of raw forest

products that were harvested w thout the consent of

the owner may bring a civil action against the person
6
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187 The 1999 revision to the forest trespass statute
underscores the legislative intent that multiple danages for
forest trespass are, in sonme instances, nandatory. Agai n, no
anal ogous changes were nade to the forest fire statute.

188 The mmjority suggests that the l|egislature' s manifest
imposition of nmultiple damages for sone instances of forest
trespass nust signal an intent to I|ikewise nmandate double
damages for forest fires. Majority op., 942. | reach the
opposi te concl usi on.

189 The fact that the legislature clearly inposed multiple

damages for sonme instances of forest trespass indicates that the

who harvested the raw forest products to recover the
damages cause by the harvesting.

(3)(a) A person against whom an action is brought as
provided in sub. (2) is liable for the applicable
damages under par. (b) or (c),

(b)l. A court shall award danmges that equal the
stunpage value of the raw forest products harvested if
the person harvesting the raw forest products or the
person giving consent for the harvesting reasonably
relied upon a recorded survey .

2. A court shall award damages that are equal to 2
times the stunpage value of the raw forest products
harvested if a recorded survey was not relied upon as
specified in subd. 1. but the person harvesting the
raw forest products took reasonable precautions in
i dentifying harvesting boundari es.

3. A court shall award damages that are equal to 4
times the stunpage value or 2 tinmes the fair market
value of the raw forest products harvested, whichever
is greater, if a recorded survey was not relied upon
as provided in subd. 1. and the person harvesting the
raw forest products did not t ake reasonabl e
precautions in identifying the harvesting boundari es.
7
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| egi sl ature knows how to use |anguage inposing mnultiple damages
when it wants to do so. Under these circunstances, the
| egislature's failure to anmend the forest fire statute, Ws
Stat. 8§ 26.21(1), by adding clear |anguage nmandating double
damages signals its intent. The legislature did not intend that
the award of double damages be nmandatory. Rat her, the decision
of whether the facts of a particular case warrant the award of
doubl e damages under Ws. Stat. 8 26.21(1) is left to the sound
di scretion of the circuit court.

190 Accordingly, | respectfully dissent.
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