
2012 WI 12 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2010AP772- CR 
COMPLETE TI TLE:   

St at e of  Wi sconsi n,  
          Pl ai nt i f f - Appel l ant ,  
     v.  
Car l  L.  Dowdy,  
          Def endant - Respondent - Pet i t i oner .  
 

   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 
Repor t ed at  330 Wi s.  2d 444,  792 N. W. 2d 230 

( Ct .  App.  2010- Publ i shed)  
  
OPI NI ON FI LED:  Febr uar y 14,  2012   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Sept ember  7,  2011 
  
SOURCE OF APPEAL:   
 COURT:  CI RCUI T   
 COUNTY:  MI LWAUKEE 
 JUDGE:  MARTI N J.  DONALD 
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:  ABRAHAMSON,  C.  J.  di ssent s ( Opi ni on f i l ed) .    

BRADLEY,  J.  di ssent s ( Opi ni on f i l ed) .     
 NOT PARTI CI PATI NG:  PROSSER,  J.  di d not  par t i c i pat e.        
   
ATTORNEYS:   

For  t he def endant - r espondent - pet i t i oner  t her e wer e br i ef s 

by Bryan J. Cahill and Godfrey & Kahn, S.C.,  Madi son,  and or al  

ar gument  by Bryan J. Cahill.  

For  t he pl ai nt i f f - appel l ant  t he cause was ar gued by James 

M. Freimuth, assi st ant  at t or ney gener al ,  wi t h whom on t he br i ef  

was J.B. Van Hollen, at t or ney gener al .  

An ami cus cur i ae br i ef  was f i l ed on behal f  of  t he 

Associ at i on of  Cr i mi nal  Def ense Lawyer s by Robert Henak and 

Henak Law Office,  S.C.,  Mi l waukee,  and t he Wi sconsi n St at e 

Publ i c Def ender  by Dustin C. Haskell, Kelli S. Thompson, Colleen 

D. Ball and t he Office of the State Public Defender,  Mi l waukee.  

 

 



 

 

2012 WI 12

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s,  St at e v.  Dowdy,  2010 

WI  App 158,  330 Wi s.  2d 444,  792 N. W. 2d 230,  t hat  r ever sed an 

or der  by t he Mi l waukee Count y Ci r cui t  Cour t 1 gr ant i ng t he 

def endant ' s pet i t i on t o r educe t he l engt h of  hi s  pr obat i on f r om 

t en year s t o seven year s,  t her eby di schar gi ng hi m f r om 

pr obat i on.   The def endant ,  Car l  L.  Dowdy ( Dowdy) ,  br ought  hi s 

                                                 
1 The Honor abl e M.  Joseph Donal d pr esi ded.  
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pet i t i on pur suant  t o Wi s.  St at .  § 973. 09( 3) ( a)  ( 2009- 10) . 2  Dowdy 

ar gued t hat  § 973. 09( 3) ( a)  aut hor i zes t he c i r cui t  cour t  t o 

" modi f y t he t er ms"  of  pr obat i on and hence aut hor i zes t he c i r cui t  

cour t  t o r educe t he t er m,  or  l engt h,  of  pr obat i on.   The ci r cui t  

cour t  agr eed and f ound cause f or  r educi ng t he l engt h of  Dowdy' s 

pr obat i on.  

¶2 The St at e appeal ed,  and t he cour t  of  appeal s r ever sed,  

concl udi ng t hat  t he c i r cui t  cour t  had nei t her  st at ut or y nor  

i nher ent  aut hor i t y t o r educe t he l engt h of  Dowdy' s pr obat i on.    

¶3 We gr ant ed Dowdy' s pet i t i on f or  r evi ew.   He pr esent s 

t he f ol l owi ng f our  i ssues:  

( 1)  Does Wi s.  St at .  § 973. 09( 3) ( a)  gr ant  a c i r cui t  cour t  

aut hor i t y t o r educe t he l engt h of  pr obat i on? 

( 2)  I f  a c i r cui t  cour t  does not  have st at ut or y aut hor i t y 

t o r educe t he l engt h of  pr obat i on,  does a c i r cui t  

cour t  have i nher ent  aut hor i t y t o do so? 

                                                 
2 Wi sconsi n St at .  § 973. 09( 3) ( a)  ( 2009- 10)  st at es t hat  

" [ p] r i or  t o t he expi r at i on of  any pr obat i on per i od,  t he cour t ,  
f or  cause and by or der ,  may ext end pr obat i on f or  a st at ed per i od 
or  modi f y t he t er ms and condi t i ons t her eof . "  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  

On Jul y 19,  2011,  t he l egi s l at ur e amended Wi s.  St at .  
§ 973. 09( 3)  by r ecr eat i ng subsect i on ( 3) ( d) .   See 2011 Wi s.  Act  
38,  §§ 93b,  93c.   The new subsect i on ( 3) ( d) ,  whi ch went  i nt o 
ef f ect  on August  3,  2011,  expr essl y gr ant s a c i r cui t  cour t  
aut hor i t y t o di schar ge a pr obat i oner  bef or e t he expi r at i on of  
hi s or  her  pr obat i on per i od,  subj ect  t o s i x r equi r ement s.   See 
i d. ;  i nf r a not e 8.  
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( 3)  I f  a c i r cui t  cour t  has i nher ent  aut hor i t y t o r educe 

t he l engt h of  pr obat i on,  what  st andar d appl i es when 

exer ci s i ng t hat  aut hor i t y:  t he " f or  cause"  st andar d 

under  Wi s.  St at .  § 973. 09( 3) ( a)  or  t he st andar d t hat  

appl i es t o sent ence modi f i cat i on?3 

( 4)  I n t hi s case,  di d t he c i r cui t  cour t  appr opr i at el y 

exer ci se i t s di scr et i on t o r educe t he l engt h of  

Dowdy' s pr obat i on f r om t en year s t o seven year s? 

¶4 We concl ude t hat  Wi s.  St at .  § 973. 09( 3) ( a)  does not  

gr ant  a c i r cui t  cour t  aut hor i t y t o r educe t he l engt h of  

pr obat i on.   Rat her ,  t he pl ai n l anguage of  § 973. 09( 3) ( a)  gr ant s 

a c i r cui t  cour t  aut hor i t y onl y t o " ext end pr obat i on f or  a st at ed 

per i od"  or  t o " modi f y t he t er ms and condi t i ons"  of  pr obat i on.   

When subsect i on ( 3) ( a)  i s r ead i n cont ext ,  i t  i s  c l ear  t hat  t he 

aut hor i t y t o " modi f y t he t er ms and condi t i ons"  of  pr obat i on does 

not  i ncl ude t he aut hor i t y t o r educe t he l engt h of  pr obat i on.   

Accor di ngl y,  i n t hi s case,  t he c i r cui t  cour t  er r ed as a mat t er  

of  l aw when i t  r el i ed upon § 973. 09( 3) ( a)  t o r educe t he l engt h 

of  Dowdy' s pr obat i on.   On t hat  basi s,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s.  

¶5 We decl i ne t o deci de t oday whet her  a c i r cui t  cour t  has 

i nher ent  aut hor i t y t o r educe t he l engt h of  pr obat i on,  and i f  so,  

what  st andar d appl i es.   Nei t her  Dowdy' s pet i t i on t o t he c i r cui t  

                                                 
3 The st andar d t hat  appl i es t o sent ence modi f i cat i on was 

most  r ecent l y ar t i cul at ed i n St at e v.  Har bor ,  2011 WI  28,  ¶¶35-
52,  333 Wi s.  2d 53,  797 N. W. 2d 828.   See al so St at e v.  Ni nham,  
2011 WI  33,  ¶¶88- 90,  333 Wi s.  2d 335,  797 N. W. 2d 451.  
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cour t  nor  t he c i r cui t  cour t ' s  or der  was gr ounded i n t he cour t ' s  

al l eged i nher ent  aut hor i t y.   As a gener al  r ul e,  i ssues not  

r ai sed i n t he c i r cui t  cour t  wi l l  not  be consi der ed f or  t he f i r st  

t i me on appeal .   Wi r t h v.  Ehl y,  93 Wi s.  2d 433,  443,  287 

N. W. 2d 140 ( 1980) .  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶6 On Febr uar y 27,  2002,  t he St at e char ged Dowdy wi t h one 

count  of  second degr ee sexual  assaul t  by use or  t hr eat  of  f or ce 

or  v i ol ence i n v i ol at i on of  Wi s.  St at .  § 940. 225( 2) ( a)  ( 2001-

02) . 4  The compl ai nt  al l eged t hat  on Febr uar y 22,  2002,  Dowdy 

f or ci bl y engaged an acquai nt ance,  Lawanda M. ,  i n nonconsensual  

peni s- t o- vagi na sexual  i nt er cour se by hol di ng her  ar ms over  her  

head and f or ci ng her  l egs apar t .  

¶7 Dowdy pl ed not  gui l t y,  and t he case pr oceeded t o a 

t wo- day j ur y t r i al .   On June 18,  2002,  t he j ur y f ound Dowdy 

gui l t y of  t he char ged of f ense.  

¶8 On Jul y 23,  2002,  t he c i r cui t  cour t  sent enced Dowdy t o 

15 year s i mpr i sonment ,  compr i sed of  seven year s of  i ni t i al  

conf i nement  and ei ght  year s on ext ended super vi s i on.   The cour t  

t hen st ayed t he sent ence i n f avor  of  a t en- year  per i od of  

pr obat i on,  i dent i f y i ng as " an over whel mi ng f act or "  Dowdy' s 

l i kel i hood of  r ehabi l i t at i on.   As condi t i ons of  pr obat i on,  t he 

cour t  i mposed one year  of  conf i nement  wi t h wor k and t r eat ment  

                                                 
4 Wi sconsi n St at .  § 940. 225( 2) ( a)  ( 2001- 02)  pr ovi des t hat  

whoever  " [ h] as sexual  cont act  or  sexual  i nt er cour se wi t h anot her  
per son wi t hout  consent  of  t hat  per son by use or  t hr eat  of  f or ce 
or  v i ol ence"  i s gui l t y of  a Cl ass BC f el ony.  
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r el ease pr i v i l eges and or der ed Dowdy t o:  pay al l  cost s,  

sur char ges,  and speci al  assessment s;  under go al cohol  and ot her  

dr ug abuse ( AODA)  assessment ;  have no cont act  wi t h t he v i ct i m;  

seek and mai nt ai n f ul l - t i me empl oyment ;  par t i c i pat e i n sex 

of f ender  eval uat i on and t r eat ment ;  and compl y wi t h any ot her  

condi t i ons i mposed by t he Depar t ment  of  Cor r ect i ons ( DOC) .    

¶9 On Oct ober  19,  2007,  f i ve year s i nt o hi s pr obat i on,  

Dowdy f i l ed a pr o se mot i on t o modi f y hi s sent ence.   The ci r cui t  

cour t  summar i l y deni ed Dowdy' s mot i on.  

¶10 Two year s l at er ,  on Jul y 15,  2009,  Dowdy,  t hr ough 

counsel ,  pet i t i oned t he ci r cui t  cour t  t o r educe t he l engt h of  

hi s pr obat i on f r om t en year s t o seven year s.   The pet i t i on was 

br ought  pur suant  t o Wi s.  St at .  § 973. 09( 3) ( a) ,  whi ch,  accor di ng 

t o Dowdy,  " al l ows t he cour t  t o modi f y t he t er m of  pr obat i on f or  

cause. "   As gr ounds f or  hi s pet i t i on,  Dowdy mai nt ai ned t hat  he 

had compl i ed wi t h t he condi t i ons of  hi s pr obat i on and di d not  

pose a t hr eat  t o t he communi t y .   Speci f i cal l y ,  Dowdy al l eged 

t hat  he had no cont act  wi t h t he v i ct i m;  had compl et ed anger  

management  counsel i ng at  t he r equest  of  hi s pr obat i on agent ;  had 

been al t er nat el y empl oyed f ul l - t i me,  empl oyed par t - t i me,  or  

seeki ng empl oyment ;  had par t i c i pat ed i n sex of f ender  t r eat ment  

s i nce 2003 and was t wi ce t er mi nat ed f r om t r eat ment  onl y because 

he cont i nued t o deny hi s of f ense;  had vol unt ar i l y  at t ended a 

weekl y men' s gr oup t hr ough chur ch;  and l acked AODA or  ment al  

heal t h needs.  

¶11 On Sept ember  29,  2009,  t he c i r cui t  cour t  conduct ed an 

evi dent i ar y hear i ng on Dowdy' s pet i t i on,  at  whi ch t he vi ct i m' s  
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advocat e and Dowdy' s t hr ee pr obat i on agent s t est i f i ed.   Al l  f our  

opposed Dowdy' s pet i t i on.   The vi ct i m' s advocat e t est i f i ed t hat  

t he v i ct i m was " ver y opposed"  t o a r educt i on i n t he l engt h of  

Dowdy' s pr obat i on,  i n l i ght  of  her  bel i ef  t hat  Dowdy' s sent ence 

was t oo l eni ent  f r om t he st ar t .   

¶12 Chr i st y Muel l er  ( Muel l er ) ,  Dowdy' s f i r st  pr obat i on 

agent ,  t est i f i ed t hat  Dowdy of t en l i ed about  hi s wher eabout s,  

was uncooper at i ve wi t h sex of f ender  t r eat ment ,  and was 

ar gument at i ve.   She of f er ed,  and Dowdy accept ed,  an al t er nat i ve 

t o r evocat i on ( ATR)  f or  v i ol at i ons of  pr obat i on t hat  i ncl uded 

" possessi on of  cel l  phone,  havi ng cont act  wi t h mi nor s,  f ai l i ng 

t o compl y wi t h hi s el ect r oni c moni t or i ng,  and f ai l i ng t o pay hi s 

f ees f or  super vi s i on. "   Dowdy asked t o be t r ansf er r ed f r om 

Muel l er ' s super vi s i on i n November  2003.   I n her  opi ni on,  t hey 

di d not  get  al ong because Dowdy " was const ant l y f i ght i ng [ her ]  

agai nst  t he r ul es. "  

¶13 Janel l e Pet r yni ec ( Pet r yni ec) ,  Dowdy' s pr obat i on agent  

f r om December  2003 t hr ough Januar y 2008,  t est i f i ed t hat  Dowdy 

was most l y compl i ant  wi t h pr obat i on but  had t wo vi ol at i ons,  t he 

f i r st  f or  " f i ght i ng"  and t he second f or  " hi s sexual  

r el at i onshi ps. "   Whi l e acknowl edgi ng t hat  Dowdy at t ended sex 

of f ender  t r eat ment ,  Pet r yni ec descr i bed how Dowdy mi sl ed a 

doct or  i nt o excusi ng hi m f r om a mont h of  t r eat ment .   St i l l ,  

Pet r yni ec not ed,  Dowdy never  t est ed posi t i ve f or  dr ugs or  

al cohol ,  was sel f - empl oyed,  and had no cont act  wi t h t he v i ct i m.  

¶14 Fi nal l y,  Shannon Kl oss ( Kl oss) ,  Dowdy' s pr obat i on 

agent  at  t he t i me,  t est i f i ed t hat  Dowdy was non- compl i ant  wi t h 
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pr obat i on and speci f i cal l y wi t h cur f ew and sex of f ender  

t r eat ment .   Revi ewi ng a r epor t  on Dowdy' s  sex of f ender  

t r eat ment ,  Kl oss expl ai ned t hat  Dowdy exhi bi t ed " hi gh"  t r eat ment  

needs i n r egar d t o cr i mi nal  t hi nki ng and decept i veness and had a 

pr ogr ess scor e of  " zer o out  of  f our "  i n bot h ar eas.   At  t he same 

t i me,  Kl oss,  l i ke Pet r yni ec,  t est i f i ed t hat  Dowdy never  t est ed 

posi t i ve f or  dr ugs or  al cohol ,  never  cont act ed t he vi ct i m,  and 

never  r ef used sex of f ender  t r eat ment .  

¶15 At  t he c l ose of  t he hear i ng,  t he c i r cui t  cour t  f el t  

t hat  i t  needed a bet t er  sense of  Dowdy' s r i sk and so or der ed t he 

DOC t o conduct  a sex of f ender  r i sk assessment  of  Dowdy and 

pr ovi de a r epor t  t o t he cour t .  

¶16 Two days af t er  t he hear i ng,  on Oct ober  1,  2009,  t he 

St at e moved t he ci r cui t  cour t  t o deny Dowdy' s pet i t i on on t he 

gr ounds t hat  t he cour t  l acked t he st at ut or y aut hor i t y t o r educe 

t he l engt h of  Dowdy' s pr obat i on.   The St at e expl ai ned t hat  Wi s.  

St at .  § 973. 09( 3) ( a)  aut hor i zes t he cour t  onl y t o " ext end 

pr obat i on f or  a st at ed per i od or  modi f y t he t er ms and condi t i ons 

t her eof "  and does not  ment i on r educi ng t he l engt h of  pr obat i on.  

¶17 I n hi s r esponse,  Dowdy ar gued t hat  s i nce Wi s.  St at .  

§ 973. 09( 3) ( a)  aut hor i zes a c i r cui t  cour t  t o " modi f y t he t er ms"  

of  pr obat i on,  i t  necessar i l y  aut hor i zes a c i r cui t  cour t  t o 

r educe t he t er m,  or  l engt h,  of  pr obat i on.  

¶18 On Januar y 20,  2010,  t he DOC f i l ed wi t h t he ci r cui t  

cour t  i t s  r epor t  assessi ng Dowdy' s r i sk of  sex of f ender  

r eci di v i sm.   The r epor t ,  pr epar ed by l i censed psychol ogi st  

Chr i st opher  T.  Tyr e ( Tyr e) ,  a super vi sor  i n t he DOC' s Chapt er  
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980 For ensi c Eval uat i on Uni t , 5 concl uded t hat  Dowdy i s a " ' l ow 

r i sk '  sexual  of f ender . "   Tyr e di agnosed Dowdy as havi ng an 

ant i soci al  per sonal i t y di sor der  but  not ed t hat  he has " made 

si gni f i cant  changes i n hi s l i f e, "  and as a r esul t ,  t he 

" mani f est at i ons of  t hi s di agnosi s appear  t o be i n r emi ssi on or  

wani ng. "   Tyr e not ed t hat  whi l e Dowdy was i ni t i al l y  i n deni al  of  

hi s cul pabi l i t y  i n t he sexual  assaul t ,  he now " cl ear l y  

under st ands t hat  at  t he t i me he was onl y f ocused on hi msel f , "  

and " despi t e [ t he v i ct i m' s]  pr ot est at i ons,  he f or ced her  t o 

engage i n an act  of  peni s- t o- vagi na i nt er cour se. "  

¶19 On Febr uar y 15,  2010,  Dowdy f i l ed wi t h t he c i r cui t  

cour t  a r epor t  pr epar ed by Mi chael  S.  Kot ki n ( Kot ki n) ,  a 

l i censed psychol ogi st  r et ai ned by Dowdy.   Di f f er ent  f r om Tyr e,  

Kot ki n r epor t ed t hat  Dowdy st i l l  bel i eves t hat  t he v i ct i m di d 

not  t el l  t he t r ut h.   Accor di ng t o Kot ki n,  Dowdy " i ndi cat e[ d] ,  

' My sexual  of f ense occur r ed because I  t hought  t he v i ct i m,  i n my 

case,  needed sex. ' "   Never t hel ess,  Kot ki n concl uded t hat  Dowdy 

pr esent s a " l ow t o l ow- moder at e"  r i sk of  r eci di v i sm and t hat  

" t her e i s some basi s"  f or  t he not i on t hat  an addi t i onal  t hr ee 

year s of  pr obat i on woul d ser ve nei t her  Dowdy' s nor  t he 

communi t y ' s best  i nt er est s.  

¶20 The ci r cui t  cour t  conduct ed a second hear i ng and 

gr ant ed Dowdy' s pet i t i on t o r educe t he l engt h of  hi s pr obat i on 

f r om t en year s t o seven year s.   The ci r cui t  cour t  det er mi ned 

                                                 
5 Wi sconsi n St at .  ch.  980 gover ns " Sexual l y Vi ol ent  Per son 

Commi t ment s. "  
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t hat  i t  had cl ear  aut hor i t y under  Wi s.  St at .  § 973. 09( 3) ( a) 6 t o 

" ext end,  or  shor t en,  or  l engt hen pr obat i on dependi ng on t he 

def endant  and t he i ssues t hat  ar e pr esent ed. "   I n Dowdy' s case,  

t he cour t  f ound good cause t o r educe t he l engt h of  pr obat i on,  

r easoni ng t hat  Dowdy had " managed t o meet  j ust  about  ever y 

condi t i on [ of  pr obat i on]  except  t he compl et i on of  sex of f ender  

t r eat ment . "   I n r egar d t o sex of f ender  t r eat ment ,  t he cour t  

f ound Dowdy' s " bi ggest  pr obl em"  t o be hi s deni al ,  namel y,  hi s 

r ef usal  t o bel i eve t hat  t he v i ct i m di d not  consent .   However ,  as  

t he cour t  expl ai ned,  as l ong as Dowdy r emai ns i n deni al ,  he wi l l  

never  compl et e t r eat ment ;  he wi l l  pr ogr ess onl y t o a cer t ai n 

poi nt  and t hen have t o st ar t  over .    

¶21 On Febr uar y 17,  2010,  t he c i r cui t  cour t  ent er ed i t s 

or der  r educi ng t he l engt h of  Dowdy' s pr obat i on t o seven year s.   

By t hat  t i me,  Dowdy had been on pr obat i on f or  near l y seven- and-

a- hal f  year s,  and consequent l y,  t he or der  r esul t ed i n Dowdy' s 

di schar ge f r om pr obat i on.  

¶22 The St at e appeal ed,  and t he cour t  of  appeal s r ever sed.   

Dowdy,  330 Wi s.  2d 444.   The cour t  of  appeal s concl uded t hat  t he 

c i r cui t  cour t  " had nei t her  st at ut or y nor  i nher ent  aut hor i t y t o 

or der  t he r educt i on"  of  Dowdy' s pr obat i on.   I d. ,  ¶1.   I n r egar d 

t o st at ut or y aut hor i t y,  t he cour t  of  appeal s  det er mi ned t hat  

" t he pl ai n l anguage of  Wi s.  St at .  § 973. 09( 3) ( a)  does not  gr ant  

                                                 
6 Whi l e t he c i r cui t  cour t  c i t ed Wi s.  St at .  § 973. 09( 2) ,  we,  

l i ke t he cour t  of  appeal s,  assume t hat  t he c i r cui t  cour t  meant  
t o r ef er ence § 973. 09( 3) ( a) .   See St at e v.  Dowdy,  2010 WI  App 
158,  ¶7 & n. 2,  330 Wi s.  2d 444,  792 N. W. 2d 230.  
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a c i r cui t  cour t  t he aut hor i t y t o r educe a pr obat i on per i od. "   

I d. ,  ¶16.   I nst ead,  t he cour t  of  appeal s concl uded,  

§ 973. 09( 3) ( a)  aut hor i zes a c i r cui t  cour t  " t o ' ext end pr obat i on 

f or  a st at ed per i od, '  and,  as a separ at e gr ant  of  aut hor i t y,  t o 

' modi f y '  an i dent i f i ed set  of  t er ms or  condi t i ons of  t he 

pr obat i on. "   I d. ,  ¶18.   The cour t  of  appeal s r ej ect ed Dowdy' s 

ar gument  t hat  t he aut hor i t y t o " modi f y t he t er ms"  of  pr obat i on 

ent ai l s aut hor i t y t o modi f y,  by ext endi ng or  r educi ng,  t he t er m 

of  pr obat i on,  expl ai ni ng t hat  such an i nt er pr et at i on woul d 

r ender  t he st at ut e' s use of  t he wor d " ext end"  sur pl usage.   I d. ,  

¶17.   I n addi t i on,  exami ni ng § 973. 09 as a whol e,  t he cour t  of  

appeal s not ed t hat  t he l egi s l at ur e di d not  use t he pl ur al  wor d 

" t er ms"  t o denot e l engt h or  dur at i on.   I d. ,  ¶19.  

¶23 The cour t  of  appeal s decl i ned t o deci de whet her  a 

c i r cui t  cour t  has i nher ent  aut hor i t y t o r educe t he l engt h of  

pr obat i on.   I d. ,  ¶¶22,  31.   However ,  even assumi ng t hat  such 

i nher ent  aut hor i t y exi st ed,  t he cour t  of  appeal s concl uded t hat  

i t  must  be subj ect  t o t he same par amet er s as t he c i r cui t  cour t ' s  

wel l - est abl i shed i nher ent  aut hor i t y t o modi f y sent ences.   I d. ,  

¶¶28,  31 ( c i t i ng St at e v.  Cr ochi er e,  2004 WI  78,  ¶12,  273 

Wi s.  2d 57,  681 N. W. 2d 524) .   I n Dowdy' s case,  t he r el evant  

par amet er  woul d be t he ci r cui t  cour t ' s  i nher ent  aut hor i t y t o 

modi f y a sent ence based upon t he showi ng of  a " new f act or . "   See 

i d. ,  ¶35.   However ,  t he cour t  of  appeal s det er mi ned t hat  because 

post - sent ence conduct  does not  qual i f y as a " new f act or "  f or  

pur poses of  sent ence modi f i cat i on,  i d. ,  ¶35 ( c i t i ng St at e v.  

Kast er ,  148 Wi s.  2d 789,  804,  436 N. W. 2d 891 ( Ct .  App.  1989) ) ,  
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Dowdy' s c l ai med r ehabi l i t at i on woul d not  qual i f y as a " new 

f act or "  f or  pur poses of  pr obat i on modi f i cat i on,  i d.   

Accor di ngl y,  t he cour t  of  appeal s concl uded t hat  even assumi ng 

t he ci r cui t  cour t  had i nher ent  aut hor i t y t o r educe t he l engt h of  

Dowdy' s pr obat i on,  such aut hor i t y coul d not  have been i nvoked i n 

r esponse t o Dowdy' s c l ai med r ehabi l i t at i on.   I d. ,  ¶22.  

¶24 Dowdy pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Mar ch 16,  2011.    

I I .  STANDARD OF REVI EW 

¶25 I n t hi s case,  we must  i nt er pr et  Wi s.  St at .  

§ 973. 09( 3) ( a)  t o det er mi ne whet her  i t  gr ant s a c i r cui t  cour t  

aut hor i t y t o r educe t he l engt h of  pr obat i on.   St at ut or y 

i nt er pr et at i on pr esent s a quest i on of  l aw t hat  we r evi ew de novo 

whi l e benef i t i ng f r om t he anal yses of  t he cour t  of  appeal s and 

ci r cui t  cour t .   Her i t age Far ms,  I nc.  v.  Mar kel  I ns.  Co. ,  2009 WI  

27,  ¶5,  316 Wi s.  2d 47,  762 N. W. 2d 652.  

¶26 Assumi ng Wi s.  St at .  § 973. 09( 3) ( a)  does gr ant  a 

c i r cui t  cour t  aut hor i t y t o r educe t he l engt h of  pr obat i on,  t hen 

a cour t  may exer ci se t hat  aut hor i t y onl y " f or  cause. "   Whet her  

cause exi st s under  § 973. 09( 3) ( a)  i s subj ect  t o t he c i r cui t  

cour t ' s  di scr et i on.   St at e v.  Jackson,  128 Wi s.  2d 356,  365,  382 

N. W. 2d 429 ( 1986) .   We wi l l  uphol d t he c i r cui t  cour t ' s  

di scr et i onar y det er mi nat i on so l ong as t he cour t  r easonabl y 

appl i ed t he f act s of  r ecor d t o t he appr opr i at e l egal  st andar d.   

See St at e v.  Ri nger ,  2010 WI  69,  ¶24,  326 Wi s.  2d 351,  785 

N. W. 2d 448.  

I I I .  ANALYSI S 
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¶27 To det er mi ne a c i r cui t  cour t ' s  aut hor i t y wi t h r espect  

t o pr obat i on,  we must  l ook t o t he st at ut es.   See Gr obar chi k v.  

St at e,  102 Wi s.  2d 461,  467,  307 N. W. 2d 170 ( 1981) .   Under  t he 

doct r i ne of  separ at i on of  power s,  i t  i s  f or  t he l egi s l at ur e t o 

pr escr i be t he penal t y f or  a par t i cul ar  cr i me and t he manner  of  

i t s  enf or cement ,  and i t  i s  t he dut y of  t he cour t  t o i mpose t hat  

penal t y.   St at e v.  Hor n,  226 Wi s.  2d 637,  646,  594 N. W. 2d 772 

( 1999) ;  Gr obar chi k,  102 Wi s.  2d at  467.   Accor di ngl y,  " [ i ] f  t he 

aut hor i t y t o f ashi on a par t i cul ar  cr i mi nal  di sposi t i on exi st s,  

i t  must  der i ve f r om t he st at ut es. "   Gr obar chi k,  102 Wi s.  2d at  

467;  see al so St at e v.  Sepul veda,  119 Wi s.  2d 546,  553,  350 

N. W. 2d 96 ( 1984) .   Pr obat i on i s one such di sposi t i on.    

¶28 Pur suant  t o Wi s.  St at .  § 973. 09( 1) ( a) ,  t he l egi s l at ur e 

has gr ant ed a c i r cui t  cour t  aut hor i t y t o i mpose pr obat i on.   

Hor n,  226 Wi s.  2d at  648.   Sect i on 973. 09( 1) ( a)  pr ovi des,  i n 

r el evant  par t ,  t hat  i f  a per son i s convi ct ed of  a cr i me,  a cour t  

may,  by or der ,  i mpose and st ay a sent ence and " pl ace t he per son 

on pr obat i on t o t he [ DOC]  f or  a st at ed per i od,  st at i ng i n t he 

or der  t he r easons t her ef or . "   I n addi t i on,  " [ t ] he cour t  may 

i mpose any condi t i ons whi ch appear  t o be r easonabl e and 

appr opr i at e. "   § 973. 09( 1) ( a) .  

¶29 I ncl uded wi t hi n a c i r cui t  cour t ' s  st at ut or y aut hor i t y 

t o i mpose pr obat i on i s t he aut hor i t y under  Wi s.  St at .  

§ 973. 09( 3) ( a)  t o " ext end pr obat i on f or  a st at ed per i od or  

modi f y t he t er ms and condi t i ons t her eof . "   Sect i on 973. 09( 3) ( a)  

i s t he f ocus of  t he case bef or e us t oday.   We must  i nt er pr et  
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§ 973. 09( 3) ( a)  t o det er mi ne whet her  i t  gr ant s a c i r cui t  cour t  

aut hor i t y t o r educe t he l engt h of  pr obat i on.    

¶30 " [ T] he pur pose of  st at ut or y i nt er pr et at i on i s t o 

det er mi ne what  t he st at ut e means so t hat  i t  may be gi ven i t s 

f ul l ,  pr oper ,  and i nt ended ef f ect . "   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   To t hat  end,  st at ut or y i nt er pr et at i on begi ns 

wi t h t he l anguage of  t he st at ut e.   I d. ,  ¶45.   I f  t he meani ng i s 

pl ai n,  our  i nqui r y ends.   I d.    

¶31 We gi ve st at ut or y l anguage " i t s common,  or di nar y,  and 

accept ed meani ng,  except  t hat  t echni cal  or  speci al l y- def i ned 

wor ds or  phr ases ar e gi ven t hei r  t echni cal  or  speci al  

def i ni t i onal  meani ng. "   I d.   I n addi t i on,  st at ut or y l anguage i s  

not  i nt er pr et ed i n i sol at i on but  r at her  i n cont ext ,  t hat  i s ,  i n 

r el at i on t o t he l anguage of  sur r oundi ng or  c l osel y- r el at ed 

st at ut es.   I d. ,  ¶46.   Our  i nt er pr et at i on shoul d gi ve r easonabl e 

ef f ect  t o ever y wor d,  so as t o avoi d sur pl usage or  absur d 

r esul t s.   I d.   I f  t hi s anal ysi s y i el ds a pl ai n st at ut or y 

meani ng,  t hen t he l anguage i s unambi guous,  and t her e i s no need 

t o consul t  ext r i nsi c sour ces of  l egi s l at i ve i nt ent .   I d.   

I ndeed,  we must  " ' pr esume t hat  a l egi s l at ur e says i n a st at ut e 

what  i t  means and means i n a st at ut e what  i t  says .  .  .  . ' "   

I d. ,  ¶39 ( quot i ng Conn.  Nat ' l  Bank v.  Ger mai n,  503 U. S.  249,  

253- 54 ( 1992) ) .  

¶32 I f ,  however ,  a s t at ut e i s " capabl e of  bei ng under st ood 

by r easonabl y wel l - i nf or med per sons i n t wo or  mor e senses, "  t hen 

t he st at ut e i s ambi guous.   I d. ,  ¶47.   Gener al l y,  onl y i f  a 
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st at ut e i s ambi guous wi l l  we ai d our  i nt er pr et at i on wi t h 

ext r i nsi c sour ces.   I d. ,  ¶50.   Thi s gener al  r ul e " pr event s t he 

use of  ext r i nsi c sour ces of  i nt er pr et at i on t o var y or  cont r adi ct  

t he pl ai n meani ng of  a st at ut e .  .  .  . "   I d. ,  ¶51.  

¶33 Appl y i ng t he f or egoi ng pr i nci pl es t o Wi s.  St at .  

§ 973. 09( 3) ( a) ,  we concl ude t hat  t he st at ut e does not  gr ant  a 

c i r cui t  cour t  aut hor i t y t o r educe t he l engt h of  pr obat i on.   Our  

concl usi on i s based upon t he st at ut e' s pl ai n l anguage.  

¶34 The pl ai n l anguage of  Wi s.  St at .  § 973. 09( 3) ( a)  gr ant s 

a c i r cui t  cour t  aut hor i t y onl y t o " ext end pr obat i on f or  a st at ed 

per i od"  or  t o " modi f y t he t er ms and condi t i ons"  of  pr obat i on.   

Sect i on 973. 09( 3) ( a)  c l ear l y aut hor i zes a c i r cui t  cour t  t o 

ext end t he l engt h of  pr obat i on.   Not i ceabl y absent  f r om t he 

st at ut e,  however ,  i s  any aut hor i t y t o " r educe"  pr obat i on f or  a 

st at ed per i od.    

¶35 St i l l ,  Dowdy ar gues t hat  a c i r cui t  cour t ' s  aut hor i t y 

t o " modi f y t he t er ms and condi t i ons"  of  pr obat i on encompasses 

t he aut hor i t y t o r educe t he l engt h of  pr obat i on.   Dowdy r easons 

t hat  t he wor d " modi f y"  commonl y means t o r educe or  l essen i n 

sever i t y.   By aut hor i z i ng t he ci r cui t  cour t  t o " modi f y t he 

t er ms"  of  pr obat i on,  Dowdy ar gues,  Wi s.  St at .  § 973. 09( 3) ( a)  

necessar i l y  aut hor i zes t he c i r cui t  cour t  t o r educe t he t er m,  or  

l engt h,  of  pr obat i on.   We di sagr ee.  

¶36 I t  i s  t r ue t hat  t he wor d " modi f y"  can mean t o r educe 

or  make l ess sever e,  but  i t  i s  al so t r ue t hat  " modi f y"  commonl y 

denot es change or  al t er at i on gener al l y.   The Amer i can Her i t age 

Di ct i onar y of  t he Engl i sh Language 1161 ( 3d ed.  1992) ;  see al so 
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St at e v.  Fi sher ,  2005 WI  App 175,  ¶10,  285 Wi s.  2d 433,  702 

N. W. 2d 56.   I n ot her  wor ds,  whi l e t he wor d " modi f y"  coul d mean 

t o change by r educi ng or  l esseni ng,  i t  coul d al so mean t o change 

by ext endi ng or  i ncr easi ng.   I f ,  as Dowdy suggest s,  t he phr ase 

" modi f y t he t er ms"  i n Wi s.  St at .  § 973. 09( 3) ( a)  aut hor i zes a 

c i r cui t  cour t  t o change,  by r educi ng or  ext endi ng,  t he l engt h of  

pr obat i on,  t hen t he st at ut e' s  speci f i c  gr ant  of  aut hor i t y t o 

" ext end pr obat i on f or  a st at ed per i od"  i s super f l uous.   We 

cannot  i nt er pr et  § 973. 09( 3) ( a)  i n a manner  t hat  r ender s an 

ent i r e phr ase of  t he st at ut e needl ess.   See Kal al ,  271 

Wi s.  2d 633,  ¶46.   

¶37 Fur t her mor e,  Dowdy' s i nt er pr et at i on of  t he phr ase 

" modi f y t he t er ms"  r est s on t he f aul t y pr emi se t hat  t he pl ur al  

wor d " t er ms"  i s t he same as t he si ngul ar  wor d " t er m, "  whi ch i s  

synonymous wi t h l engt h.   Dowdy i s cor r ect  t hat  or di nar i l y ,  when 

const r ui ng st at ut es,  we f ol l ow t he r ul e t hat  " t he pl ur al  

i ncl udes t he si ngul ar . "   See Wi s.  St at .  § 990. 001( 1) .   However ,  

t hat  gener al  r ul e must  y i el d t o t he " mani f est  i nt ent  of  t he 

l egi s l at ur e. "   § 990. 001.   The pl ai n l anguage of  Wi s.  St at .  

§ 973. 09( 3) ( a) ,  whi ch aut hor i zes a c i r cui t  cour t  t o " ext end 

pr obat i on f or  a st at ed per i od, "  evi nces t he l egi s l at ur e' s i nt ent  

f or  t he wor d " per i od"  t o mean t he dur at i on or  l engt h of  

pr obat i on.   To const r ue t he wor d " t er ms"  as " t er m"  and hence 

synonymous wi t h l engt h woul d be t o depr i ve t he wor d " per i od"  of  

i ndependent  meani ng.   Agai n,  our  pr i nci pl es of  st at ut or y  

i nt er pr et at i on pr ecl ude such a r esul t .   See Kal al ,  271 

Wi s.  2d 633,  ¶46;  Gr azi ano v .  Town of  Long Lake,  191 
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Wi s.  2d 812,  822,  530 N. W. 2d 55 ( Ct .  App.  1995)  ( " [ W] her e t he 

l egi s l at ur e uses si mi l ar  but  di f f er ent  t er ms i n a st at ut e,  

par t i cul ar l y wi t hi n t he same sect i on,  we may pr esume i t  i nt ended 

t he t er ms t o have di f f er ent  meani ngs. " ) .   I nst ead,  we must  

st r i ve t o gi ve t he pl ur al  wor d " t er ms"  i ndependent ,  r easonabl e 

ef f ect .   See Kal al ,  271 Wi s.  2d 633,  ¶46.  

¶38 The pl ur al  wor d " t er ms"  has a speci al  def i ni t i onal  

meani ng i n t he l aw.   Bl ack' s Law Di ct i onar y def i nes t he pl ur al  

wor d " t er ms"  as " [ p] r ovi s i ons t hat  def i ne an agr eement ' s scope;  

condi t i ons or  st i pul at i ons. "   Bl ack' s Law Di ct i onar y 1482 ( 7t h 

ed.  1999) .   As t hat  def i ni t i on makes appar ent ,  t he wor d " t er ms"  

i s synonymous wi t h t he wor d " condi t i ons. "   See i d.  at  290 

( def i ni ng " condi t i on" ) .   I n f act ,  i n t he l aw,  t he wor ds ar e used 

i nt er changeabl y and of t en appear  t oget her  as " t er ms and 

condi t i ons. "   See,  e. g. ,  Town Bank v.  Ci t y Real  Est at e Dev. ,  

LLC,  2010 WI  134,  ¶8,  330 Wi s.  2d 340,  793 N. W. 2d 476;  Ehl i nger  

v.  Hauser ,  2010 WI  54,  ¶10 n. 7,  325 Wi s.  2d 287,  785 N. W. 2d 328;  

Johnson Cont r ol s ,  I nc.  v.  London Mkt . ,  2010 WI  52,  ¶¶32,  44,  325 

Wi s.  2d 176,  784 N. W. 2d 579;  Ash Par k,  LLC v.  Al exander  & 

Bi shop,  Lt d. ,  2010 WI  44,  ¶10,  324 Wi s.  2d 703,  783 N. W. 2d 294.   

Wi sconsi n St at .  § 973. 09( 3) ( a)  i s no except i on.   By pr ovi di ng 

t hat  a c i r cui t  cour t  may " modi f y t he t er ms and condi t i ons"  of  

pr obat i on,  t he l egi s l at ur e aut hor i zed a c i r cui t  cour t  t o change 

t he condi t i ons i mposed upon a pr obat i oner ,  namel y,  t he 

obl i gat i ons upon whi ch hi s or  her  pr obat i on depends.   See 

Edwar ds v.  St at e,  74 Wi s.  2d 79,  83- 84,  246 N. W. 2d 109 ( 1976)  

( maki ng cl ear  t hat  t he c i r cui t  cour t  had aut hor i t y under  
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§ 973. 09( 3) ( a)  t o modi f y f or  cause t he pr obat i oner ' s condi t i on 

t hat  she r ef r ai n f r om consor t i ng wi t h her  co- def endant s) ;  St at e 

v.  Schel l ,  2003 WI  App 78,  ¶13,  261 Wi s.  2d 841,  661 N. W. 2d 503 

( di scussi ng § 973. 09 and usi ng t he pl ur al  wor d " t er ms"  

i nt er changeabl y wi t h t he " condi t i ons"  of  pr obat i on) .   By 

i nt er pr et i ng § 973. 09( 3) ( a)  i n t hi s manner ,  we gi ve i ndependent ,  

r easonabl e ef f ect  t o bot h t he phr ase " modi f y t he t er ms and 

condi t i ons"  of  pr obat i on and t he phr ase " ext end pr obat i on f or  a 

st at ed per i od. "   

¶39 The st at ut or y cont ext  of  Wi s.  St at .  § 973. 09( 3) ( a)  

conf i r ms our  i nt er pr et at i on.   Sect i on 973. 09( 1) ( a) ,  t he st at ut e 

f r om whi ch a c i r cui t  cour t ' s  aut hor i t y t o i mpose pr obat i on 

der i ves,  pr ovi des t hat  a cour t  may pl ace a per son on pr obat i on 

" f or  a st at ed per i od"  and al so may " i mpose any condi t i ons"  of  

pr obat i on.   Subsect i on ( 1) ( a)  t hus conf i r ms t hat  t he l egi s l at ur e 

dr ew a di st i nct i on bet ween t he " per i od"  or  l engt h of  pr obat i on 

and any i mposed " condi t i ons"  of  pr obat i on.   I nt er pr et i ng 

subsect i on ( 3) ( a)  i n l i ght  of  subsect i on ( 1) ( a) ,  i t  i s  even mor e 

cl ear  t hat  a c i r cui t  cour t ' s  aut hor i t y t o " modi f y t he t er ms and 

condi t i ons"  of  pr obat i on does not  i ncl ude t he aut hor i t y t o 

r educe t he l engt h of  pr obat i on.  

¶40 As Dowdy poi nt s out ,  however ,  Wi s.  St at .  

§ 973. 09( 1) ( a)  uses t he si ngul ar  wor d " t er m, "  i n addi t i on t o 

" per i od, "  t o mean a l engt h of  t i me.   Si mi l ar l y,  § 973. 09( 2)  

out l i nes t he mi ni mum and maxi mum " or i gi nal  t er m of  pr obat i on"  

t hat  may be i mposed f or  di f f er ent  quant i t i es and cl asses of  

mi sdemeanor  and f el ony of f enses.   Ther e i s no doubt  t hat  i n t he 
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cont ext  of  § 973. 09( 2) ,  " t er m"  means a l engt h of  t i me.   St i l l ,  

t he l egi s l at ur e' s use of  t he s i ngul ar  wor d " t er m"  i n § 973. 09( 2)  

does not  change our  i nt er pr et at i on of  t he pl ur al  wor d " t er ms"  i n 

§ 973. 09( 3) ( a) .   As evi dent  by t he succeedi ng subsect i ons of  

Wi s.  St at .  § 973. 09,  t he l egi s l at ur e consi st ent l y used t he 

pl ur al  wor d " t er ms"  i n r el at i on t o t he " condi t i ons"  of  

pr obat i on.   See,  e. g. ,  §§ 973. 09( 3) ( a)  ( " t er ms and condi t i ons" ) ;  

973. 09( 3) ( bm) 2.  ( " t er ms and condi t i ons" ) ;  973. 09( 3) ( bm) 3.  

( " t er ms and condi t i ons" ) .  

¶41 Fi nal l y,  t he succeedi ng subsect i ons of  Wi s.  St at .  

§ 973. 09( 3)  conf i r m t hat  a c i r cui t  cour t ' s  aut hor i t y under  

subsect i on ( 3) ( a)  wi t h r espect  t o t he l engt h of  pr obat i on i s 

l i mi t ed t o ext ensi on.   Fi r st ,  subsect i ons ( 3) ( b)  and ( 3) ( bm) ,  

whi ch concer n a c i r cui t  cour t ' s  dut y t o conduct  a pr obat i on 

r evi ew hear i ng upon not i ce of  a pr obat i oner ' s f ai l ur e t o pay 

r est i t ut i on or  super vi s i on f ees,  speak onl y t o a c i r cui t  cour t ' s 

aut hor i t y t o ext end pr obat i on or  t o modi f y i t s condi t i ons.   See 

§§ 973. 09( 3) ( b)  ( " I f  payment  as or der ed has not  been made,  t he 

cour t  shal l  hol d a pr obat i on r evi ew hear i ng pr i or  t o t he 

expi r at i on dat e,  unl ess t he hear i ng i s vol unt ar i l y  wai ved by t he 

pr obat i oner  wi t h t he knowl edge t hat  wai ver  may r esul t  i n an 

ext ensi on of  t he pr obat i on per i od or  i n a r evocat i on of  

pr obat i on.  I f  t he cour t  does not  ext end pr obat i on,  i t  shal l  

i ssue a j udgment  f or  t he unpai d r est i t ut i on .  .  .  . "  ( Emphasi s 

added. ) ) ;  973. 09( 3) ( bm) 2.  ( " A wai ver  of  a pr obat i on r evi ew 

hear i ng under  t hi s subdi v i s i on shal l  i ncl ude an acknowl edgement  

by t he pr obat i oner  t hat  wai ver  may r esul t  i n an ext ensi on of  t he 
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pr obat i on per i od,  a modi f i cat i on of  t he t er ms and condi t i ons of  

pr obat i on or  a r evocat i on of  pr obat i on. "  ( Emphasi s added. ) ) ;  

973. 09( 3) ( bm) 3.  ( " I f  t he [ DOC]  pr oves by a pr eponder ance of  t he 

evi dence t hat  t he pr obat i oner  owes unpai d f ees under  s.  304. 074,  

t he cour t  may,  by or der ,  ext end t he per i od of  pr obat i on f or  a 

st at ed per i od or  modi f y t he t er ms and condi t i ons of  pr obat i on. "  

( Emphasi s added. ) ) . 7  Second,  subsect i on ( 3) ( c)  l i s t s t hr ee 

                                                 
7 I n t hei r  ami cus cur i ae br i ef ,  t he Wi sconsi n St at e Publ i c 

Def ender  and t he Wi sconsi n Associ at i on of  Cr i mi nal  Def ense 
Lawyer s r el y on Wi s.  St at .  § 973. 09( 3) ( bm) 4.  t o ar gue t hat  t he 
pl ur al  wor d " t er ms"  must  mean t he l engt h of  pr obat i on.   Sect i on 
973. 09( 3) ( bm) 4.  st at es,  i n r el evant  par t ,  t hat  " [ i ] f  t he cour t  
does not  ext end or  modi f y t he t er ms of  pr obat i on under  subd.  3. ,  
i t  shal l  i ssue a j udgment  f or  t he unpai d f ees .  .  .  . "  ( Emphasi s 
added. )   The ami cus cur i ae mai nt ai n t hat  § 973. 09( 3) ( bm) 4.  can 
be r ead onl y t o mean t hat  a c i r cui t  cour t  may " ext end .  .  .  t he 
t er ms of  pr obat i on, "  and consequent l y,  t he pl ur al  wor d " t er ms"  
must  r ef er  t o a l engt h of  t i me.   We mi ght  agr ee wi t h t he ami cus 
cur i ae,  wer e i t  not  f or  t he s t at ut e' s qual i f y i ng l anguage of  
" under  subd.  3. "   Sect i on 973. 09( 3) ( bm) 3. ,  t o whi ch subsect i on 
( 3) ( bm) 4.  r ef er s,  makes cl ear  t hat  t he wor d " ext end"  modi f i es 
onl y " t he per i od of  pr obat i on, "  not  " t he t er ms and condi t i ons of  
pr obat i on. "  

The ami cus cur i ae make t he same ar gument  by r el y i ng on 
l anguage i n St at e v.  Sepul veda,  119 Wi s.  2d 546,  350 N. W. 2d 96 
( 1984) .   The Sepul veda cour t  st at ed:  " Thi s cour t  r ecogni zed i n 
Hugget t  t hat  i nher ent  wi t hi n t he pr obat i on st at ut e i s t he 
cour t ' s  cont i nued power  t o ef f ect uat e t he dual  pur poses of  
pr obat i on,  namel y r ehabi l i t at i ng t he def endant  and pr ot ect i ng 
soci et y,  t hr ough t he cour t ' s  aut hor i t y t o modi f y or  ext end 
pr obat i onar y t er ms. "   I d.  at  554 ( emphasi s added) ;  see al so 
St at e v.  Schel l ,  2003 WI  App 78,  ¶13,  261 Wi s.  2d 841,  661 
N. W. 2d 503.   Agai n,  however ,  we poi nt  out  t he s i gni f i cance of  
t he qual i f y i ng l anguage.   The Sepul veda cour t  was mer el y 
par aphr asi ng our  di scussi on of  Wi s.  St at .  § 973. 09( 3) ( a)  i n 
Hugget t  v.  St at e,  83 Wi s.  2d 790,  266 N. W. 2d 403 ( 1978) .   
Hugget t  makes mor e t han cl ear  t hat  a c i r cui t  cour t ' s  aut hor i t y 
t o ext end pr obat i on r el at es t o t he " per i od"  of  pr obat i on.   See 
i d.  at  794,  795,  799,  801,  803.   
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c i r cumst ances t hat  " may const i t ut e cause f or  t he ext ensi on of  

pr obat i on"  but  i s s i l ent  as t o any ci r cumst ances t hat  may 

const i t ut e cause f or  t he r educt i on of  pr obat i on.   § 973. 09( 3) ( c)  

( emphasi s added) .   I n f act ,  i n al l  of  § 973. 09( 3) ,  t he onl y 

ment i on of  a pr obat i on r educt i on i n any f or m i s i n subsect i on 

( 3) ( d) ,  whi ch aut hor i zes t he DOC t o di schar ge a pr obat i oner  " i f  

t he per son has compl et ed 50 per cent  of  hi s or  her  per i od of  

pr obat i on. "   § 973. 09( 3) ( d) .   Not abl y,  subsect i on ( 3) ( d)  gr ant s  

onl y t he DOC,  not  a c i r cui t  cour t ,  t he aut hor i t y t o di schar ge a 

pr obat i oner  bef or e t he expi r at i on of  hi s or  her  pr obat i on 

per i od. 8  Had t he l egi s l at ur e i nt ended f or  a c i r cui t  cour t  t o 

have such st at ut or y aut hor i t y,  i t  s i mpl y coul d have sai d so.  

                                                 
8 Not abl e st i l l ,  when t he l egi s l at ur e cr eat ed Wi s.  St at .  

§ 973. 09( 3) ( d) ,  i t  pr oposed l anguage t hat  woul d have expr essl y 
gr ant ed a c i r cui t  cour t  aut hor i t y t o di schar ge a pr obat i oner  
bef or e t he expi r at i on of  hi s or  her  pr obat i on per i od.   See 2009 
Wi s.  Act  28,  § 3392d ( pr oposi ng t hat  § 973. 09( 3) ( d)  i ncl ude 
l anguage per mi t t i ng " [ t ] he cour t  [ t o]  modi f y t he per son' s per i od 
of  pr obat i on and or der  t he per son di schar ged f r om pr obat i on i f  
t he per son has compl i ed wi t h t he condi t i ons of  hi s or  her  
pr obat i on,  has pai d r est i t ut i on or der ed under  s.  973. 20,  and has 
pai d al l  or der ed cour t  cost s,  f i nes or  f or f ei t ur es,  and 
super vi s i on f ees" ) .   However ,  t he Gover nor  successf ul l y vet oed 
t hat  l anguage.   See i d. ;  St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  
f or  Dane Cnt y. ,  2004 WI  58,  ¶51,  271 Wi s.  2d 633,  681 N. W. 2d 110 
( pr ovi di ng t hat  l egi s l at i ve hi st or y may be consul t ed " t o conf i r m 
or  ver i f y a pl ai n- meani ng i nt er pr et at i on" ) .   
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I V.  CONCLUSI ON 

¶42 We concl ude t hat  Wi s.  St at .  § 973. 09( 3) ( a)  does not  

gr ant  a c i r cui t  cour t  aut hor i t y t o r educe t he l engt h of  

pr obat i on.   Rat her ,  t he pl ai n l anguage of  § 973. 09( 3) ( a)  gr ant s 

a c i r cui t  cour t  aut hor i t y onl y t o " ext end pr obat i on f or  a st at ed 

per i od"  or  t o " modi f y t he t er ms and condi t i ons"  of  pr obat i on.   

When subsect i on ( 3) ( a)  i s r ead i n cont ext ,  i t  i s  c l ear  t hat  t he 

aut hor i t y t o " modi f y t he t er ms and condi t i ons"  of  pr obat i on does 

not  i ncl ude t he aut hor i t y t o r educe t he l engt h of  pr obat i on.   

Accor di ngl y,  i n t hi s case,  t he c i r cui t  cour t  er r ed as a mat t er  

of  l aw when i t  r el i ed upon § 973. 09( 3) ( a)  t o r educe t he l engt h 

of  Dowdy' s pr obat i on.   On t hat  basi s,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s.  

¶43 We decl i ne t o deci de t oday whet her  a c i r cui t  cour t  has 

i nher ent  aut hor i t y t o r educe t he l engt h of  pr obat i on,  and i f  so,  

what  st andar d appl i es.   Nei t her  Dowdy' s pet i t i on t o t he c i r cui t  

cour t  nor  t he c i r cui t  cour t ' s  or der  was gr ounded i n t he cour t ' s  

                                                                                                                                                             
I n f act ,  on Jul y 19,  2011,  af t er  we r ecei ved t he par t i es '  

br i ef s i n t he i nst ant  case,  t he l egi s l at ur e r ecr eat ed Wi s.  St at .  
§ 973. 09( 3) ( d)  and t hi s t i me successf ul l y added l anguage 
expr essl y gr ant i ng a c i r cui t  cour t  aut hor i t y t o di schar ge a 
pr obat i oner  bef or e t he expi r at i on of  hi s or  her  pr obat i on 
per i od.   See 2011 Wi s.  Act  38,  §§ 93b,  93c.   The new st at ut e 
went  i nt o ef f ect  on August  3,  2011,  i d. ,  and l i s t s s i x 
r equi r ement s t hat  must  be met  i n or der  f or  a ci r cui t  cour t  t o 
di schar ge a pr obat i oner ,  see i d. ,  § 93c.   Si gni f i cant  f or  our  
pur poses t oday,  t hese si x r equi r ement s,  whi ch f unct i on as 
condi t i ons pr ecedent  t o a pr obat i oner ' s di schar ge,  woul d be 
meani ngl ess i f  a c i r cui t  cour t  had br oad di scr et i onar y aut hor i t y  
under  § 973. 09( 3) ( a)  t o r educe t he l engt h of  pr obat i on f or  
cause.  
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al l eged i nher ent  aut hor i t y.   As a gener al  r ul e,  i ssues not  

r ai sed i n t he c i r cui t  cour t  wi l l  not  be consi der ed f or  t he f i r st  

t i me on appeal .   Wi r t h,  93 Wi s.  2d at  443.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶44 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.  
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¶45 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  wr i t e 

t o make f our  poi nt s.    

¶46 I .   The maj or i t y opi ni on er r s i n decl ar i ng t hat  t he 

def endant ,  Car l  L.  Dowdy,  f or f ei t ed t he r i ght  t o obt ai n r evi ew 

i n t hi s cour t  of  t he quest i on whet her  a c i r cui t  cour t  has 

i nher ent  aut hor i t y t o r educe t he l engt h of  pr obat i on.   Under  t he 

wel l  under st ood r ul e of  f or f ei t ur e,  t he case l aw appl y i ng t he 

r ul e,  and r ul es of  appel l at e pr act i ce,  i t  i s  c l ear  t hat  t he 

def endant  di d not  f or f ei t  t he r i ght  t o have t hi s cour t  deci de 

t he i nher ent  aut hor i t y i ssue.   Nei t her  par t y ar gued or  br i ef ed 

t he f or f ei t ur e i ssue.   The cour t  has t aken i t s own det our  and 

i t s concl usi on i s cont r ar y t o accept ed pr act i ce.   Thus,  t hi s 

cour t  shoul d addr ess whet her  c i r cui t  cour t s have i nher ent  

aut hor i t y t o r educe t he l engt h of  pr obat i on.      

¶47 I I .   I  woul d hol d t hat  c i r cui t  cour t s possess i nher ent  

aut hor i t y t o r educe t he l engt h of  pr obat i on.   

¶48 I I I .   Thi s cour t  shoul d al so del i neat e t he scope of  a 

c i r cui t  cour t ' s  i nher ent  aut hor i t y t o r educe t he l engt h of  

pr obat i on.   I  woul d hol d t hat  a c i r cui t  cour t  may exer ci se i t s  

i nher ent  aut hor i t y t o r educe t he l engt h of  pr obat i on onl y " f or  

cause. " 1  The " f or  cause"  st andar d means t hat  a c i r cui t  cour t  

wi l l  exer ci se i t s i nher ent  aut hor i t y when doi ng so advances t he 

                                                 
1 " For  cause"  i s t he st andar d set  f or t h i n Wi s.  St at .  

§ 973. 09( 3) ( a) ,  whi ch i s appl i cabl e t o a c i r cui t  cour t ' s  
di scr et i onar y aut hor i t y t o ext end t he per i od of  pr obat i on and 
modi f y t he t er ms and condi t i ons of  pr obat i on.  
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dual  pur poses of  pr obat i on:  " t o r ehabi l i t at e t he def endant  and 

t o pr ot ect  soci et y wi t hout  pl aci ng t he def endant  i n pr i son. "    

¶49 Because t he pur poses of  pr obat i on and sent enci ng ar e 

not  t he same,  I  concl ude t hat  t he scope of  a c i r cui t  cour t ' s  

i nher ent  aut hor i t y t o r educe t he l engt h of  pr obat i on i s not  t he 

same as t he scope of  a c i r cui t  cour t ' s  i nher ent  aut hor i t y t o 

modi f y a sent ence.    

¶50 Had t hi s cour t  addr essed t he i ssue of  i nher ent  

aut hor i t y and i t s scope,  i t  woul d have been appr opr i at e t o 

r emand t he mat t er  t o t he cour t  of  appeal s t o det er mi ne whet her  

t he c i r cui t  cour t ' s  or der  i s consi st ent  wi t h t he c i r cui t  cour t ' s  

i nher ent  aut hor i t y,  as def i ned by t hi s cour t .    

¶51 I V.   Because t hi s cour t  has not  deci ded whet her  

c i r cui t  cour t s possess t he i nher ent  aut hor i t y t o r educe t he 

l engt h of  pr obat i on and a pr obat i oner  i s not  l i mi t ed t o br i ngi ng 

onl y one mot i on t o r educe t he l engt h of  pr obat i on, 2 t he def endant  

i s f r ee t o pet i t i on t he c i r cui t  cour t  agai n t o r educe t he l engt h 

of  hi s pr obat i on and ar gue t hat  i t  has i nher ent ,  but  not  

st at ut or y,  aut hor i t y t o do so.   

I  

¶52 The maj or i t y r ef uses t o addr ess t he i ssue of  a ci r cui t  

cour t ' s  i nher ent  aut hor i t y t o r educe t he l engt h of  pr obat i on.   

The maj or i t y opi ni on avoi ds deci di ng t he i ssue by mi st akenl y  

r el y i ng on t he wel l - r ecogni zed r ul e t hat  " i ssues not  r ai sed i n 

                                                 
2 See St at e v.  Gr ay,  225 Wi s.  2d 39,  69,  590 N. W. 2d 918 

( 1999)  ( hol di ng t hat  Wi s.  St at .  § 073. 09( 3) ( a)  al l ows ci r cui t  
cour t s t o modi f y condi t i ons of  pr obat i on and ext end pr obat i on at  
any t i me bef or e t he per i od of  pr obat i on expi r es) .    
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t he c i r cui t  cour t  wi l l  not  be consi der ed f or  t he f i r st  t i me on 

appeal . " 3     

¶53 Nei t her  par t y ar gued ( or al l y or  i n wr i t i ng)  t hat  

ei t her  par t y f or f ei t ed t he r i ght  t o have t hi s cour t  deci de t he 

i ssue of  a c i r cui t  cour t ' s  i nher ent  aut hor i t y i n t he pr esent  

case.   Once agai n,  t he cour t  i s  on a det our  of  i t s  own,  wi t hout  

br i ef s or  ar gument .   Al t hough t he maj or i t y does not  use t he wor d 

" f or f ei t ur e, "  i t  c l ear l y i nvokes a f or f ei t ur e r ul e.  

¶54 " [ F] or f ei t ur e i s t he f ai l ur e t o make t he t i mel y 

asser t i on of  a r i ght " 4 and i t  appl i es t o a l osi ng par t y at  t r i al  

who wi shes t o r ai se an i ssue i n an appel l at e cour t  t hat  he or  

she f ai l ed t o r ai se i n t he c i r cui t  cour t .   I n t he pr esent  case,  

however ,  t he maj or i t y opi ni on appl i es t he f or f ei t ur e r ul e t o t he 

par t y who won i n t he c i r cui t  cour t  ( t he def endant )  and i s 

f ur ni shi ng t hi s cour t  wi t h a new ar gument  suppor t i ng t he c i r cui t  

cour t ' s  or der .  

¶55 Thi s cour t  expl ai ned f or f ei t ur e i n St at e v.  Ndi na,  

2009 WI  21,  315 Wi s.  2d 653,  761 N. W. 2d 612,   as f ol l ows:   

[ S] ome r i ght s ar e f or f ei t ed when t hey ar e not  c l ai med 
at  t r i al ;  a mer e f ai l ur e t o obj ect  const i t ut es a 
f or f ei t ur e of  t he r i ght  on appel l at e r evi ew.   The 
pur pose of  t he " f or f ei t ur e"  r ul e i s t o enabl e t he 
c i r cui t  cour t  t o avoi d or  cor r ect  any er r or  wi t h 

                                                 
3 Maj or i t y op. ,  ¶5 ( c i t i ng Wi r t h v.  Ehl y,  93 Wi s.  2d 433,  

443,  287 N. W. 2d 140 ( 1980) ) .   

4 St at e v.  Ndi na,  2009 WI  21,  ¶29,  315 Wi s.  2d 653,  761 
N. W. 2d 612.   Ndi na di st i ngui shed bet ween f or f ei t ur e and wai ver .  
The l at t er  appl i es t o cer t ai n " f undament al "  or  " i mpor t ant "  
r i ght s t hat  ar e not  l ost  s i mpl y by t he par t y ' s f ai l ur e t o 
obj ect ;  t hey must  be " knowi ngl y"  and " expr essl y"  r el i nqui shed.  
Ndi na,  315 Wi s.  2d 653,  ¶31.  
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mi ni mal  di sr upt i on of  t he j udi c i al  pr ocess,  
el i mi nat i ng t he need f or  appeal .   The f or f ei t ur e r ul e 
al so gi ves bot h par t i es and t he ci r cui t  cour t  not i ce 
of  t he i ssue and a f ai r  oppor t uni t y t o addr ess t he 
obj ect i on;  encour ages at t or neys t o di l i gent l y pr epar e 
f or  and conduct  t r i al s;  and pr event s at t or neys f r om 
" sandbaggi ng"  opposi ng counsel  by f ai l i ng t o obj ect  t o 
an er r or  f or  st r at egi c r easons and l at er  c l ai mi ng t hat  
t he er r or  i s gr ounds f or  r ever sal . 5  

¶56 The def endant  i n t he i nst ant  case pr oceeded cor r ect l y  

and never t hel ess has a f or f ei t ur e cal l ed on hi m.   Sever al  r ul es 

gover ni ng f or f ei t ur e come i nt o pl ay i n t he i nst ant  case,  al l  

f avor abl e t o t he def endant  so t hat  f or f ei t ur e shoul d not  be 

decl ar ed.    

¶57 Fi r st ,  a v i ct or i ous par t y i n t he c i r cui t  cour t ,  her e 

t he def endant ,  need not  r ai se al t er nat i ve ar gument s i n t he 

c i r cui t  cour t  t o f or t i f y  t he c i r cui t  cour t ' s  r ul i ng t o pr eser ve 

t hese ar gument s f or  r evi ew i n t hi s cour t .   ( See second r ul e 

bel ow. )   Fur t her mor e,  a c i r cui t  cour t  need not  gi ve al t er nat i ve 

gr ounds f or  a r ul i ng.   

¶58 Second,  t he gener al  r ul e i s t hat  a r espondent  i n t he 

cour t  of  appeal s ( her e,  t he def endant )  may advance,  and t he 

cour t  of  appeal s can consi der ,  a gr ound f or  sust ai ni ng t he 

ci r cui t  cour t ' s  or der  or  j udgment ,  even i f  i t  was not  r ai sed i n 

t he c i r cui t  cour t .   See,  e. g. ,  Gl endenni ng' s Li mest one & Ready-

Mi x Co.  v.  Rei mer ,  2006 WI  App 161,  ¶14,  295 Wi s.  2d 556,  721 

N. W. 2d 704;  Doe v.  Gen.  Mot or s Accept ance Cor p. ,  2001 WI  App 

199,  ¶7,  247 Wi s.  2d 564,  635 N. W. 2d 7.    

¶59 I n t he pr esent  case,  t he St at e l ost  i n t he c i r cui t  

cour t  and appeal ed t o t he cour t  of  appeal s.   The St at e ar gued i n 

                                                 
5 Ndi na,  315 Wi s.  2d 653,  ¶30 ( c i t at i ons omi t t ed) .  
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t he cour t  of  appeal s t hat  t he c i r cui t  cour t  l acked st at ut or y 

power .   The St at e f ur t her  ar gued,  f or  t he f i r st  t i me,  t hat  even 

t hough t he ci r cui t  cour t  pr obabl y had i nher ent  aut hor i t y t o 

r educe t he l engt h of  pr obat i on,  t he c i r cui t  cour t  di d not  

exer ci se t hat  aut hor i t y pr oper l y.  

¶60 I n r esponse t o t he St at e,  t he def endant  ar gued i n t he 

cour t  of  appeal s t hat  t he c i r cui t  cour t  r eached t he cor r ect  

r esul t  not  onl y on i t s st at ed gr ound of  st at ut or y power ,  but  

al so on t he basi s of  a gr ound upon whi ch t he ci r cui t  cour t  di d 

not  r el y,  namel y i t s i nher ent  aut hor i t y t o r educe t he l engt h of  

pr obat i on.   The def endant  l ost  i n t he cour t  of  appeal s on bot h 

ar gument s and sought  r evi ew i n t hi s cour t  on t he i ssue of  t he 

power  of  a c i r cui t  cour t  t o r educe t he l engt h of  pr obat i on.  

¶61 Thi r d,  on r evi ew i n t hi s cour t ,  t hi s cour t  wi l l  af f i r m 

a c i r cui t  cour t ' s  j udgment  or  or der  on a new gr ound,  even i f  t he 

c i r cui t  cour t  r eached i t s r esul t  f or  t he wr ong r eason,  as l ong 

as t he r ecor d i s adequat e and t he par t i es have had an 

oppor t uni t y t o br i ef  t he i ssue her e.   Kol pi n v.  Pi oneer  Power  & 

Li ght  Co. ,  162 Wi s.  2d 1,  30,  469 N. W. 2d 595 ( 1991) ;  St at e v.  

Al l es,  106 Wi s.  2d 368,  391- 92,  316 N. W. 2d 378 ( 1982) .   

¶62 Four t h,  i n hi s pet i t i on f or  r evi ew i n t hi s cour t  t he 

def endant  cor r ect l y pr eser ved t he i ssue of  a c i r cui t  cour t ' s  

i nher ent  aut hor i t y,  st at i ng t he i ssue pr esent ed t o t hi s cour t  as 

f ol l ows:   " I f  t he c i r cui t  cour t  di d not  have st at ut or y aut hor i t y 

t o r educe t he l engt h of  Dowdy' s pr obat i on,  di d t he cour t  have 

i nher ent  aut hor i t y t o do so?"   Thi s st at ement  i n t he pet i t i on 
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f or  r evi ew pr ot ect ed t he def endant ' s r i ght  t o ar gue t he i ssue of  

i nher ent  aut hor i t y bef or e t hi s cour t . 6   

¶63 The St at e' s r esponse t o t he def endant ' s pet i t i on f or  

r evi ew di d not  asser t  t hat  t he def endant  had f or f ei t ed hi s r i ght  

t o r evi ew of  t he i ssue of  a c i r cui t  cour t ' s  i nher ent  aut hor i t y. 7  

Bot h par t i es t hor oughl y br i ef ed t he i ssue of  a c i r cui t  cour t ' s  

i nher ent  aut hor i t y i n t hi s cour t .  

¶64 Thus,  on t he basi s of  t hese f our  r ul es of  appel l at e 

pr act i ce,  t he r ul e of  f or f ei t ur e does not  appl y  her e.   The i ssue 

of  a c i r cui t  cour t ' s  i nher ent  aut hor i t y t o r educe t he l engt h of  

pr obat i on i s pr oper l y bef or e t hi s cour t ,  and t hi s cour t  shoul d 

addr ess i t .  

¶65 Fi nal l y,  even i f  t he r ul e of  f or f ei t ur e does appl y 

( and i t  does not ) ,  t hi s case c l ear l y f al l s  i nt o t he c l ass of  

cases i n whi ch t hi s cour t  i gnor es t he r ul e of  f or f ei t ur e and 

exer ci ses i t s di scr et i on t o addr ess an i ssue. 8  For f ei t ur e " i s 

not  absol ut e and except i ons ar e made. " 9  The r ul e of  f or f ei t ur e 

                                                 
6 Wi s.  St at .  § ( Rul e)  809. 62( 6) .  

7 A r esponse t o t he pet i t i on may cont ai n " any per cei ved 
def ect s t hat  may pr event  r ul i ng on t he mer i t s of  any i ssue i n 
t he pet i t i on. "   Wi s.  St at .  ( Rul e)  § 809. 62( 3) ( c) .    

8 Wi r t h,  93 Wi s.  2d at  444.   For  cases i n whi ch an appel l at e 
cour t  exer ci sed i t s di scr et i on t o addr ess an ar gument  or  i ssue 
and i gnor e t he f or f ei t ur e r ul e,  see,  e. g. ,  Apex El ect r oni cs 
Cor p.  v.  Gee,  217 Wi s.  2d 378,  577 N. W. 2d 23 ( 1998) ;  Bi nder  v.  
Madi son,  72 Wi s.  2d 613,  241 N. W. 2d 613 ( 1976) ;  Dal ka v.  Am.  
Fami l y Mut .  I ns.  Co. ,  2011 WI  App 90,  ¶¶5- 6,  334 Wi s.  2d 686,  
799 N. W. 2d 923.  

9 Wi r t h,  93 Wi s.  2d at  443.     
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i s  " one of  admi ni st r at i on and does not  i nvol ve t he Cour t ' s  power  

t o addr ess t he i ssues r ai sed. " 10   

¶66 I n numer ous cases,  t he cour t  has decl ar ed t hat  i t  i s  

appr opr i at e t o addr ess an i ssue when " al l  new i ssues r ai sed ar e 

l egal  quest i ons,  t he par t i es have t hor oughl y br i ef ed t he i ssues 

and t her e ar e no di sput ed i ssues of  f act . " 11   

¶67 The pr esent  case i s one i n whi ch t he r ul e of  

f or f ei t ur e coul d appr opr i at el y be over l ooked by t hi s cour t .   The 

i ssue of  t he c i r cui t  cour t ' s  i nher ent  aut hor i t y t o r educe t he 

l engt h of  pr obat i on i s a quest i on of  l aw,  and no di sput ed f act s 

exi st .   The ci r cui t  cour t ' s  i nher ent  aut hor i t y  i n t hi s r eal m 

" ' i s  one of  suf f i c i ent  publ i c i nt er est  t o mer i t  deci s i on. ' " 12   

¶68 The i ssue ar i ses f r equent l y,  and deci di ng t he i ssue 

wi l l  assi st  t he St at e,  f ut ur e def endant s and pr obat i oner s,  and 

ci r cui t  cour t s.   Sever al  c i r cui t  cour t  cases i n whi ch t he 

ci r cui t  cour t s oper at ed wi t h t he under st andi ng t hat  t hey had 

aut hor i t y t o r educe t he l engt h of  pr obat i on consi st ent  wi t h 

pr obat i on' s pur pose of  r ehabi l i t at i ng t he def endant  and 

pr ot ect i ng t he publ i c ar e set  f or t h i n t he Nonpar t y Br i ef  and 

Appendi x of  t he Wi sconsi n St at e Publ i c Def ender  and t he 

Wi sconsi n Associ at i on of  Cr i mi nal  Def ense Lawyer s.   An i nf or mal  

sur vey of  member s of  t he Wi sconsi n Associ at i on of  Cr i mi nal  

Def ense Lawyer s r epor t ed t hat  c i r cui t  cour t s i n count i es acr oss 

t he st at e have r educed t he l engt h of  pr obat i on.    

                                                 
10 I d.  at  444.     

11 I d.     

12 I d.  ( quot i ng Bi nder ,  72 Wi s.  2d at  618) .  
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¶69 By cast i ng doubt  on t he gener al  under st andi ng of  

c i r cui t  cour t s about  t hei r  i nher ent  aut hor i t y t o r educe t he 

l engt h of  pr obat i on,  t he cour t  of  appeal s deci s i on el i mi nat es a 

cr i t i cal  t ool  cur r ent l y used by c i r cui t  cour t s t hat  pr ovi des 

f l exi bi l i t y  t o ensur e t he t er ms and condi t i ons of  pr obat i on ar e 

ef f ect i ve.    

¶70 Deci di ng t he i ssue i n t he pr esent  case wi l l  not  wor k 

an i nj ust i ce on ei t her  t he St at e or  t he def endant ,  bot h of  whom 

br i ef ed t he i ssue at  l engt h.     

¶71 For  t hese r easons,  I  concl ude t hat  t he cour t  has er r ed 

i n r el y i ng on a f or f ei t ur e and t hat  t he cour t  shoul d deci de 

whet her  a c i r cui t  cour t  has i nher ent  aut hor i t y t o r educe a 

def endant ' s l engt h of  pr obat i on.  

I I  

¶72 I  t ur n now t o t he quest i on whet her  a c i r cui t  cour t  has 

i nher ent  aut hor i t y t o r educe t he l engt h of  pr obat i on.         

¶73 Nei t her  par t y di sput es t hat  c i r cui t  cour t s have 

i nher ent  aut hor i t y t o r educe t he l engt h of  a def endant ' s 

pr obat i on.   I  agr ee wi t h t he par t i es on t hi s i ssue.   

¶74 Ci r cui t  cour t s have " i nher ent ,  i mpl i ed and i nci dent al  

power s. " 13  These t er ms ar e used t oget her ,  separ at el y,  and al so 

i nt er changeabl y i n t he case l aw14 " ' t o descr i be t hose power s 

                                                 
13 St at e ex r el .  Fr i edr i ch v.  Ci r cui t  Cour t  f or  Dane Count y,  

192 Wi s.  2d 1,  16,  531 N. W. 2d 32 ( 1995) ,  quot ed wi t h appr oval  i n 
St at e v.  Henl ey,  2010 WI  97,  ¶73,  328 Wi s.  2d 544,  787 
N. W. 2d 350.    

14 See,  e. g. ,  I n r e Kadi ng,  70 Wi s.  2d 508,  517- 18,  238 
N. W. 2d 63 ( 1976) ;  St at e v.  Cannon,  199 Wi s.  401,  402,  226 N. W.  
385 ( 1929) .  
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whi ch must  necessar i l y  be used'  t o enabl e t he j udi c i ar y t o 

accompl i sh i t s const i t ut i onal l y and l egi s l at i vel y mandat ed 

f unct i ons. " 15  Rat her  t han use t hese t hr ee t er ms——i nher ent ,  

i mpl i ed,  and i nc i dent al ——t o descr i be a c i r cui t  cour t ' s  power s i n 

t he pr esent  case,  I  use t he t er m " i nher ent  aut hor i t y, "  as do t he 

par t i es and t he cour t  of  appeal s.  

¶75 Case l aw t eaches t hat  " an i nher ent  power  i s one 

wi t hout  whi ch a cour t  cannot  pr oper l y f unct i on. " 16  The quest i on 

t hen i s whet her  a c i r cui t  cour t  needs aut hor i t y t o r educe t he 

l engt h of  pr obat i on t o accompl i sh i t s const i t ut i onal l y or  

l egi s l at i vel y mandat ed f unct i ons,  t hat  i s ,  whet her  a c i r cui t  

cour t  needs t hi s aut hor i t y f or  i t s  or der l y f unct i oni ng as a 

cour t  i n i mposi ng pr obat i on and gover ni ng t he t er ms and 

condi t i ons of  pr obat i on as t he l egi s l at ur e has pr ovi ded.     

¶76 I t  i s  wel l  est abl i shed t hat  t he l egi s l at i ve br anch 

mandat es cr i mi nal  penal t i es.   Di scussi ng j udi c i al  power s,  t he 

cour t  has t r eat ed pr obat i on l i ke sent enci ng as f ol l ows:   " [ L] i ke 

sent enci ng,  t he l egi s l at ur e has speci f i cal l y gr ant ed t he 

j udi c i ar y t he aut hor i t y t o i mpose pr obat i on as an al t er nat i ve t o 

                                                 
15 Fr i edr i ch,  192 Wi s.  2d at  16 ( quot i ng St at e v.  Hol mes,  

106 Wi s.  2d 31,  44,  315 N. W. 2d 703 ( 1982) )  ( emphasi s added) .  

" Wi sconsi n cour t s have gener al l y exer ci sed i nher ent  
aut hor i t y i n t hr ee ar eas:  ( 1)  t o guar d agai nst  act i ons t hat  
woul d i mpai r  t he power s or  ef f i cacy of  t he cour t s or  j udi c i al  
syst em;  ( 2)  t o r egul at e t he bench and bar ;  and ( 3)  t o ensur e t he 
ef f i c i ent  and ef f ect i ve f unct i oni ng of  t he cour t ,  and t o f ai r l y  
admi ni st er  j ust i ce. "   Henl ey,  328 Wi s.  2d 544,  ¶73 ( c i t at i on 
omi t t ed) .   

16 St at e v.  Br aunsdor f ,  98 Wi s.  2d 569,  580,  297 N. W. 2d 808 
( 1980) .  
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sent enci ng.   Wi s.  St at .  § 973. 09( 1) ( a) .   Wi t hout  such st at ut or y 

aut hor i t y,  a cour t  coul d not  pl ace a def endant  on pr obat i on. " 17  

¶77 I n di scussi ng t he const i t ut i onal  separ at i on of  power s 

doct r i ne wi t h r egar d t o sent enci ng——t hat  i s,  t he r espect i ve 

power s of  t he l egi s l at i ve,  execut i ve,  and j udi c i al  br anches over  

sent enci ng——t he cour t  has t r eat ed pr obat i on l i ke sent enci ng as 

f ol l ows:   " Li ke sent enci ng,  t he l egi s l at ur e has const i t ut i onal  

aut hor i t y t o of f er  pr obat i on as an al t er nat i ve t o sent enci ng,  

t he j udi c i ar y has aut hor i t y t o i mpose pr obat i on,  and t he 

execut i ve br anch has t he aut hor i t y t o admi ni st er  pr obat i on. " 18  

The cour t  has expl i c i t l y  decl ar ed t hat  " pr obat i on and pr obat i on 

r evocat i on ar e wi t hi n shar ed power s"  of  t he l egi s l at i ve,  

execut i ve and j udi c i al  br anches of  gover nment . 19  

¶78 Wi t h r egar d t o a c i r cui t  cour t ' s aut hor i t y t o modi f y a 

sent ence,  t he cour t  has decl ar ed:   " The power  t o modi f y a 

sent ence i s one of  t he j udi c i ar y ' s i nher ent  power s. " 20   

                                                 
17 St at e v.  Hor n,  226 Wi s.  2d 637,  648,  594 N. W. 2d 772 

( 1999) .   

Al t hough t he si mi l ar i t i es bet ween pr obat i on and sent enci ng 
not ed by t he Hor n cour t  i nf l uence my concl usi on t hat  c i r cui t  
cour t s have i nher ent  aut hor i t y t o r educe t he l engt h of  
pr obat i on,  t he Hor n cour t  not ed t hat  pr obat i on and sent enci ng 
ar e not  one and t he same.   Pr obat i on i t sel f  i s  not  gener al l y a 
sent ence.   Pr obat i on i s an al t er nat i ve t o sent enci ng.   See ¶52,  
i nf r a.  

18 Hor n,  226 Wi s.  2d at  648.  

19 I d.   

20 St at e v.  Cr ochi er e,  2004 WI  78,  ¶11,  273 Wi s.  2d 57,  681 
N. W. 2d 524 ( c i t i ng wi t h appr oval  Hayes v.  St at e,  46 Wi s.  2d 93,  
101,  175 N. W. 2d 625 ( 1970) ) .  
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¶79 Wi t h r egar d t o a c i r cui t  cour t ' s  aut hor i t y over  

pr obat i on,  t he cour t  has decl ar ed t hat  " ' i nher ent  wi t hi n t he 

pr obat i on st at ut e i s t he cour t ' s  cont i nued power  t o ef f ect uat e 

t he dual  pur poses of  pr obat i on,  namel y,  r ehabi l i t at i ng t he 

def endant  and pr ot ect i ng soci et y,  t hr ough t he cour t ' s  aut hor i t y  

t o modi f y or  ext end pr obat i onar y t er ms. ' " 21      

¶80 The cour t  has not  expl i c i t l y  st at ed t hat  c i r cui t  

cour t s possess i nher ent  aut hor i t y t o r educe t he l engt h of  

pr obat i on,  al t hough exi st i ng case l aw l eads t o t he concl usi on 

t hat  r educt i on of  t he l engt h of  pr obat i on f al l s wi t hi n a c i r cui t  

cour t ' s  i nher ent  aut hor i t y over  pr obat i on,  j ust  as modi f i cat i on 

of  a sent ence f al l s wi t hi n a c i r cui t  cour t ' s  i nher ent  aut hor i t y 

over  sent enci ng.   

¶81 The St at e,  t he def endant , 22 t he Depar t ment  of  

Cor r ect i ons, 23 t he Amer i can Bar  Associ at i on, 24 and c i r cui t  cour t s 

                                                 
21 Gr ay,  225 Wi s.  2d at  68 ( quot i ng St at e v.  Sepul veda,  119 

Wi s.  2d 546,  554,  350 N. W. 2d 96 ( 1984) ) .   For  di scussi ons of  t he 
goal s of  pr obat i on bei ng r ehabi l i t at i on and pr ot ect i on of  
soci et y and modi f i cat i on of  t he t er ms and condi t i on of  pr obat i on 
t o pr omot e t hese goal s,  see Hugget t  v.  St at e,  83 Wi s.  2d 790,  
798,  803,  266 N. W. 2d 403;  Edwar ds v.  St at e,  74 Wi s.  2d 79,  83,  
246 N. W. 2d 109 ( 1976) ;  Pr ue v.  St at e,  63 Wi s.  2d 109,  114,  215 
N. W. 2d 43 ( 1974) .   

22 See Br i ef  of  Pet i t i oner  at  42- 46;  Br i ef  of  Respondent  at  
27- 29.  

23 A Depar t ment  of  Cor r ect i ons ( DOC)  r egul at i on acknowl edges 
t he ci r cui t  cour t ' s  i nher ent  power  t o r educe t he l engt h of  
pr obat i on:   " A [ pr obat i oner ]  shal l  be di schar ged upon t he 
i ssuance of  a di schar ge cer t i f i cat e by t he secr et ar y at  t he 
expi r at i on of  t he t er m not ed on t he cour t  or der  .  .  .  unl ess:  
( a)  The cour t  has subsequent l y modi f i ed t he t er m and ext ended or  
r educed i t  .  .  .  . "   Wi s.  Admi n.  Code § DOC 328. 17( 2)  ( Dec.  
2006)  ( emphasi s added) .    
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acr oss t he st at e25 assume or  af f i r mat i vel y adopt  t he pr i nci pl e 

t hat  a c i r cui t  cour t  has aut hor i t y t o r educe t he l engt h of  

pr obat i on.   These sour ces vi ew t hi s aut hor i t y as essent i al  t o 

t he j udi c i al  f unct i on of  i mposi ng pr obat i on.   Unl ess c i r cui t  

cour t s have i nher ent  aut hor i t y t o r educe t he l engt h of  pr obat i on 

when necessar y t o ef f ect uat e t he dual  pur poses of  pr obat i on,  a 

c i r cui t  cour t ' s  abi l i t y  t o i mpose and gover n pr obat i on f ai r l y  

and ef f ect i vel y wi l l  be under mi ned.   

¶82 That  a c i r cui t  cour t  has i nher ent  aut hor i t y t o r educe 

t he l engt h of  pr obat i on does not  conf l i c t  wi t h f or mer  Wi s.  St at .  

§ 973. 09( 3) ( d)  ( 2009- 10) ,  whi ch al l owed t he Depar t ment  of  

Cor r ect i ons t o " modi f y a per son' s per i od of  pr obat i on and 

di schar ge t he per son f r om pr obat i on i f  t he per son has compl et ed 

50% of  hi s or  her  per i od of  pr obat i on, "  or  t he r ecent l y modi f i ed 

                                                                                                                                                             
The Not e t o t hi s DOC r egul at i on makes t he poi nt  even 

cl ear er :   " [ Pr obat i oner s]  ar e di schar ged at  t he expi r at i on of  
t he t er m not ed on t he cour t ' s  or der  .  .  .  unl ess t he t er m has 
been ext ended by subsequent  cour t  act i on or  unl ess a di schar ge 
at  an ear l i er  t i me i s mer i t ed because of  an act i on by a cour t ,  
t he gover nor ,  or  depar t ment . "   Wi s.  Admi n.  Code § DOC 328. 17,  
Appendi x,  Not e:  DOC 328. 17 ( Dec.  2006)  ( emphasi s added) .   The 
DOC r egul at i on r ef l ect s t he set t l ed not i on t hat  c i r cui t  cour t s  
have t he i nher ent  aut hor i t y t o r educe a def endant ' s l engt h of  
pr obat i on.  

24 ABA,  St andar ds Rel at i ng t o Pr obat i on § 4. 2 ( 1970)  ( " The 
sent enci ng cour t  shoul d have aut hor i t y t o t er mi nat e pr obat i on at  
any t i me.   Such aut hor i t y shoul d be exer ci sed pr i or  t o t he t er m 
f i xed i n t he or i gi nal  sent ence i f  i t  appear s t hat  t he of f ender  
has made a good adj ust ment  and t hat  f ur t her  super vi s i on or  
enf or ced compl i ance wi t h ot her  condi t i ons i s no l onger  
necessar y. " ) .    

25 See Nonpar t y Br i ef  and Appendi x  of  t he Wi sconsi n St at e 
Publ i c Def ender  and t he Wi sconsi n Associ at i on of  Cr i mi nal  
Def ense Lawyer s at  7.   
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§ 973. 09( 3) ( d) ,  whi ch al l ows a c i r cui t  cour t  t o di schar ge a 

pr obat i oner  when speci f i c  st at ut or y condi t i ons ar e met ,  

i ncl udi ng a pet i t i on by t he Depar t ment  of  Cor r ect i ons t o a 

c i r cui t  cour t  t o r educe t he l engt h of  pr obat i on. 26   

¶83 Because pr obat i on i s a power  t hat  t he j udi c i al  br anch 

shar es wi t h t he l egi s l at i ve and execut i ve br anches,  a c i r cui t  

cour t  may not  undul y bur den or  subst ant i al l y  i nt er f er e wi t h t he 

power  of  t he ot her  br anches wi t h r egar d t o pr obat i on,  and t he 

l egi s l at i ve and execut i ve br anches may not  undul y bur den or  

subst ant i al l y  i nt er f er e wi t h t he j udi c i ar y ' s f unct i on wi t h 

r egar d t o pr obat i on. 27  I  concl ude t hat  a c i r cui t  cour t ' s  

aut hor i t y t o r educe t he l engt h of  pr obat i on does not  undul y 

i nt er f er e wi t h t he power s of  t he l egi s l at i ve or  execut i ve 

br anches r egar di ng pr obat i on.      

¶84 Al t hough t he l egi s l at ur e has gr ant ed t he Depar t ment  of  

Cor r ect i ons ( an execut i ve br anch agency)  power s r el at i ng t o t he 

                                                 
26 The condi t i ons ar e:  " ( 1)  The [ D] epar t ment  [ of  

Cor r ect i ons]  pet i t i ons t he cour t  t o di schar ge t he per son f r om 
pr obat i on.  ( 2)  The pr obat i oner  has compl et ed 50 per cent  of  hi s 
or  her  per i od of  pr obat i on.  ( 3)  The pr obat i oner  has sat i sf i ed 
al l  condi t i ons of  pr obat i on t hat  wer e set  by t he sent enci ng 
cour t .  ( 4)  The pr obat i oner  has sat i sf i ed al l  r ul es and 
condi t i ons of  pr obat i on t hat  wer e set  by t he [ DOC] .  ( 5)  The 
pr obat i oner  has f ul f i l l ed al l  f i nanci al  obl i gat i ons .  .  .  .  ( 6)  
The pr obat i oner  i s not  r equi r ed t o r egi st er  [ as a sex 
of f ender ] . "   See 2011 Wi s.  Act  38.   

27 " The f ocus of  t hi s eval uat i on [ of  t he power s of  t he 
l egi s l at i ve and j udi c i al  br anches]  i s whet her  one br anch' s 
exer ci se of  power  has i mper mi ssi bl y i nt r uded on t he 
const i t ut i onal  power  of  t he ot her  br anch. "   Fr i edr i ch,  192 
Wi s.  2d  at  15.   See al so Hor n,  226 Wi s.  2d at  648- 50;  St at e v.  
Hol mes,  106 Wi s.  2d 31,  38,  68- 69,  315 N. W. 2d 703 ( 1981) ;  St at e 
v.  Fear i ng,  2000 WI  App 229,  ¶20- 21,  239 Wi s.  2d 105,  619 
N. W. 2d 115.  
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r educt i on of  t he l engt h of  pr obat i on,  a c i r cui t  cour t ' s  

exer ci s i ng j udi c i al  power  t o r educe t he l engt h of  pr obat i on does 

not  undul y i nt er f er e wi t h t he power s t he l egi s l at ur e has gr ant ed 

t he execut i ve br anch.    

¶85 The Depar t ment  of  Cor r ect i ons and t he ci r cui t  cour t s 

ar e separ at e ent i t i es i n separ at e,  coor di nat e br anches of  t he 

gover nment .   The Depar t ment  of  Cor r ect i ons and t he ci r cui t  

cour t s ar e char ged wi t h di f f er ent  r esponsi bi l i t i es r egar di ng 

pr obat i on.   Wi sconsi n St at .  § 973. 09( 3) ( d) ,  as r evi sed,  al l ows 

t he Depar t ment  of  Cor r ect i ons t o exer ci se i t s  l egi s l at i vel y 

mandat ed power s and pet i t i on c i r cui t  cour t s t o r educe t he l engt h 

of  pr obat i on f or  st at ed r easons i n cer t ai n s i t uat i ons.   I t  does 

not  f ol l ow t hat  c i r cui t  cour t s ar e power l ess t o r educe t he 

l engt h of  pr obat i on when t he Depar t ment  of  Cor r ect i ons does not  

f i l e a pet i t i on. 28  The Depar t ment  of  Cor r ect i ons'  power s t o 

r educe t he l engt h of  pr obat i on or  t o pet i t i on cour t s t o r educe 

t he l engt h of  pr obat i on ar e r easonabl e r egul at i ons of  pr obat i on 

t hat  do not  conf l i c t  wi t h a c i r cui t  cour t ' s  i nher ent  aut hor i t y 

                                                 
28 See Hor n,  226 Wi s.  2d at  651- 2 ( " [ B] y vest i ng t he 

admi ni st r at i on of  pr obat i on,  i ncl udi ng pr obat i on r evocat i on,  i n 
t he execut i ve br anch,  t he l egi s l at ur e has not  wi t hdr awn t he 
j udi c i ar y ' s power  .  .  .  . " ) .  

Cf .  St at e v.  St enkl yf t ,  2005 WI  71,  ¶¶97- 105,  281 
Wi s.  2d 484,  697 N. W. 2d 769 ( Abr ahamson,  C. J. ,  concur r i ng i n 
par t  and di ssent i ng i n par t  i n an opi ni on t hat ,  al ong wi t h an 
opi ni on by Cr ooks,  J. ,  r epr esent s t he maj or i t y of  t he cour t )  
( hol di ng t hat  al t hough sent enci ng i s an ar ea of  shar ed 
const i t ut i onal  power s,  i t  v i ol at es separ at i on of  power s f or  t he 
l egi s l at ur e t o r emove a c i r cui t  cour t ' s  i nher ent  aut hor i t y t o 
modi f y a sent ence by gr ant i ng t he power  t o deci de when t o modi f y  
a sent ence t o an execut i ve act or ) .  
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t o r educe t he l engt h of  pr obat i on i n exer ci s i ng i t s di scr et i on 

r egar di ng pr obat i on.    

¶86 On t he basi s of  t he const i t ut i on,  st at ut es,  and 

pr ecedent ,  I  woul d r ecogni ze t he exi st ence of  a c i r cui t  cour t ' s  

aut hor i t y t o r educe t he l engt h of  pr obat i on.    

I I I  

¶87 A cr uci al  quest i on r emai ns about  t he i nher ent  

aut hor i t y of  c i r cui t  cour t s t o r educe t he l engt h of  pr obat i on:   

" What  l i mi t at i on shoul d be pl aced upon such power  i n t he 

i nt er est  of  pr omot i ng j ust i ce i n t he admi ni st r at i on of  cr i mi nal  

l aw[ ?] " 29  A c i r cui t  cour t ' s  i nher ent  aut hor i t y i s a 

di scr et i onar y power  t hat  must  be exer ci sed wi t hi n def i ned 

par amet er s. 30   

¶88 The par t i es di sput e t he scope of  a c i r cui t  cour t ' s 

aut hor i t y t o r educe t he l engt h of  pr obat i on.  

¶89 The St at e ur ges t hat  t he c i r cui t  cour t ' s  i nher ent  

aut hor i t y shoul d be exer ci sed i n t he same nar r ow ci r cumst ances 

i n whi ch a c i r cui t  cour t  may modi f y a sent ence:  ( 1)  t o cor r ect  

f or mal  or  c l er i cal  er r or s or  an i l l egal  or  voi d t er m of  

                                                 
29 Hayes v.  St at e,  46 Wi s.  2d 93,  101,  175 N. W. 2d 625 ( 1970)  

( r el at i ng t o a c i r cui t  cour t ' s  i nher ent  aut hor i t y t o modi f y a 
sent ence) .   Hayes was over r ul ed i n par t  by St at e v.  Tayl or ,  60 
Wi s.  2d 506,  210 N. W. 2d 873 ( 1973) ,  r egar di ng an i ssue not  
r el evant  t o a c i r cui t  cour t ' s  i nher ent  aut hor i t y t o modi f y 
sent ences.  

30 Cr ochi er e,  273 Wi s.  2d 57,  ¶12 ( r el at i ng t o modi f y i ng 
sent ences) .  
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pr obat i on;  ( 2)  i f  a " new f act or "  i s  pr esent ed; 31 or  ( 3)  i f  t he 

pr obat i on i s undul y har sh or  unconsci onabl e. 32   

¶90 The def endant  ar gues t hat  c i r cui t  cour t s may exer ci se 

t hei r  i nher ent  aut hor i t y t o r educe t he l engt h of  pr obat i on " f or  

cause. "   " For  cause"  i s t he st andar d set  f or t h i n Wi s.  St at .  

§ 973. 09( 3) ( a) ,  gover ni ng when a cour t  " may ext end 

pr obat i on .  .  .  or  modi f y t he t er ms and condi t i ons"  of  

pr obat i on.   

¶91 The cour t  of  appeal s hel d t hat  i f  c i r cui t  cour t s 

possessed t hi s i nher ent  aut hor i t y,  i t s  exer ci se shoul d be 

gover ned by t he st andar ds appl i ed t o modi f i cat i on of  sent ences. 33  

The cour t  of  appeal s det er mi ned t hat  t he " pr ef er ence f or  

f i nal i t y l ogi cal l y appl i es t o sent enci ng i n t he gener al  sense,  

i ncl udi ng i t s pr obat i onar y component . " 34 

¶92 I  concl ude t hat  a c i r cui t  cour t  has i nher ent  aut hor i t y 

t o r educe t he l engt h of  pr obat i on " f or  cause. "   A c i r cui t  cour t  

shoul d appl y t he same st andar d f or  deci di ng a mot i on t o r educe 

t he l engt h of  pr obat i on as i t  appl i es t o a mot i on t o modi f y t he 

t er ms and condi t i ons of  pr obat i on. 35  I n ot her  wor ds,  a c i r cui t  

                                                 
31 See i d. ,  ¶¶13- 25 ( di scussi ng what  const i t ut es a " new 

f act or "  f or  pur poses of  sent ence modi f i cat i on) .   

32 See i d. ,  ¶12.   

33 St at e v.  Dowdy,  2010 WI  App 158,  ¶31,  330 Wi s. 2d 444,  792 
N. W. 2d 230.   The cour t  of  appeal s concl uded t hat  none of  t hose 
nar r ow st andar ds wer e met  by t he def endant  i n t he pr esent  case.  
Dowdy,  330 Wi s.  2d 444,  ¶¶34- 36.   

34 I d. ,  ¶32.   

35 Wi s.  St at .  § 973. 09( 3) ( a) .  
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cour t  may exer ci se i t s i nher ent  aut hor i t y t o r educe t he l engt h 

of  pr obat i on when doi ng so advances t he dual  pur poses of  

pr obat i on:  " t o r ehabi l i t at e t he def endant  and t o pr ot ect  soci et y  

wi t hout  pl aci ng t he def endant  i n pr i son. " 36   

¶93 The cour t  of  appeal s '  adopt i on of  t he " modi f i cat i on of  

sent ence"  st andar d i s er r oneous f or  sever al  r easons.      

¶94 As a r esul t  of  t he cour t  of  appeal s '  deci s i on,  whi ch 

appl i es a di f f er ent  st andar d t o a mot i on t o modi f y t he t er ms and 

condi t i ons of  pr obat i on mot i on t han i s appl i ed t o a mot i on t o 

r educe t he l engt h of  pr obat i on,  a c i r cui t  cour t  may r emove ever y 

t er m and condi t i on of  pr obat i on but  be unabl e t o r educe t he 

l engt h of  pr obat i on.   Thus,  t he pr obat i oner  wi l l  be on pr obat i on 

i n name onl y because t he dur at i on of  pr obat i on i s not  

t echni cal l y over .   Thi s i s an absur d r esul t .    

¶95 I n addi t i on t o avoi di ng t hi s absur d r esul t ,  t he " f or  

cause"  st andar d i s appr opr i at e because i t  does not  equat e 

pr obat i on wi t h sent enci ng,  as t he cour t  of  appeal s di d.   

¶96 I  r ecogni ze t hat  pr obat i on i s c l osel y r el at ed t o 

sent enci ng;  i t  i s  one possi bl e di sposi t i on upon convi ct i on.   

Nonet hel ess,  pr obat i on i s not  gener al l y consi der ed a sent ence. 37  

                                                 
36 See Edwar ds v.  St at e,  74 Wi s.  2d 79,  83,  246 N. W. 2d 109 

( 1976) ( pr obat i on " i s gr ant ed wi t h t he goal s of  r ehabi l i t at i on 
and pr ot ect i on of  soci et y i n mi nd. " ) .   See al so Gr ay,  225 
Wi s.  2d at  68;  Sepul veda,  119 Wi s.  2d at  554;  St at e v.  Hays,  173 
Wi s.  2d 439,  445,  496 N. W. 2d 645 ( Ct .  App.  1992) .  

37 Hor n,  226 Wi s.  2d at  647 ( c i t i ng Pr ue v.  St at e,  63 
Wi s.  2d 109,  114,  216 N. W. 2d 43 ( 1974) ) ;  Hays, 173 Wi s.  2d at  
444;  St at e v.  Meddaugh,  148 Wi s.  2d 204,  211,  435 N. W. 2d 269 
( Ct .  App.  1988) .   See al so Fear i ng,  239 Wi s.  2d 105, ¶6.   
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Pr obat i on i s a l egal  t er m wi t h a meani ng di f f er ent  f r om 

sent enci ng; 38 pr obat i on i s an al t er nat i ve t o sent enci ng. 39  

¶97 Cr uci al l y,  pr obat i on has di f f er ent  pur poses t han 

sent enci ng.   I t  i s  commonl y under st ood t hat  t her e ar e f our  mai n 

pur poses of  sent enci ng:  ( 1)  det er r ence;  ( 2)  r ehabi l i t at i on;  ( 3)  

r et r i but i on;  and ( 4)  segr egat i on. 40  Pr obat i on,  on t he ot her  

hand,  has t wo pr i mar y pur poses:  ( 1)  r ehabi l i t at i on;  and ( 2)  

pr ot ect i ng soci et y wi t hout  i mpr i soni ng t he def endant .  

¶98 The nar r ow const r ai nt s on ci r cui t  cour t s '  i nher ent  

aut hor i t y t o modi f y sent ences ar e mot i vat ed by t he i mpor t ance of  

f i nal i t y i n sent enci ng. 41  Fi nal i t y i s cr uci al  t o achi eve 

ef f ect i ve det er r ence and t o send a c l ear  r et r i but i ve message.    

¶99 Wi t hout  a st r ong emphasi s on f i nal i t y i n sent enci ng,  

def endant s and pot ent i al  of f ender s woul d come t o bel i eve t hat  

sent ences ar e f r eel y modi f i abl e and t hat  of f ender s need not  

ser ve t hei r  f ul l  sent ences.   For  t hi s r eason,  t he det er r ent  

ef f ect  of  cr i mi nal  sent ences woul d be r educed.    

¶100 Ret r i but i on woul d be si mi l ar l y under mi ned.   Fr om a 

r et r i but i ve per spect i ve,  sent enci ng cour t s at t empt  t o gi ve 

def endant s t hei r  " j ust  deser t s"  based on t he sever i t y of  t he 

                                                 
38 Pr ue v.  St at e,  63 Wi s.  2d 109,  116,  216 N. W. 2d 43 ( 1974) .  

39 St at e v.  Hor n,  226 Wi s.  2d 637,  647,  594 N. W. 2d 772 
( 1999)  ( c i t i ng Gar ski  v.  St at e,  75 Wi s.  2d 62,  69,  248 
N. W. 2d 425 ( 1977) ) .   See al so St at e v.  Ger eaux,  114 Wi s.  2d 110,  
113,  338 N. W. 2d 118 ( Ct .  App.  1983) .   

40 See St at e v.  Szul czewski ,  216 Wi s.  2d 495,  504,  574 
N. W. 2d 660 ( 1998) .     

41 See Cr ochi er e,  273 Wi s.  2d 57,  ¶12.  
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of f ense and t he har m t o soci et y.   Ret r i but i on i s a backwar d-

l ooki ng exer ci se——exami ni ng t he har m done and det er mi ni ng what  

sent ence i s r equi r ed f or  t he def endant  t o r epay a debt  t o 

soci et y.   Fut ur e devel opment s shoul d not  change t hi s backwar d-

l ooki ng anal ysi s.   I f  t her e wer e l ess f i nal i t y i n sent enci ng,  

t he message t hat  t he sent ence chosen coi nci des wi t h t he debt  a 

def endant  owes t o soci et y woul d be under mi ned. 42   

¶101 Thus,  f i nal i t y i s cr uci al  t o ensur e t hat  t wo mai n 

pur poses of  sent enci ng——det er r ence and r et r i but i on——ar e 

f ul f i l l ed.  

¶102 As not ed above,  pr obat i on,  i n cont r ast ,  has t wo 

pr i mar y pur poses:  ( 1)  r ehabi l i t at i on,  and ( 2)  pr ot ect i ng soci et y 

wi t hout  i mpr i soni ng t he def endant .   Fi nal i t y i s not  necessar y t o 

achi eve ei t her  pur pose.    

¶103 Rehabi l i t at i on i s f or war d- l ooki ng.   Some def endant s 

may pr ogr ess mor e qui ckl y t han ot her s.   Pr edi ct i ng how l ong i t  

wi l l  t ake bef or e pr obat i on i s no l onger  necessar y f or  an 

i ndi v i dual  def endant  i s di f f i cul t .   Requi r i ng cont i nui ng 

pr obat i on f or  a def endant  who no l onger  needs pr obat i on i s 

mi sgui ded;  i t  i s  not  necessar y f or  publ i c saf et y and i s wast ef ul  

of  t he st at e' s l i mi t ed r esour ces.   Cont i nued pr obat i on i s not  

j ust i f i ed by an i nt er est  i n f i nal i t y.   " For  cause"  i n t hi s 

cont ext  al l ows a cour t  t o consi der  t he pr ogr ess and 

r ehabi l i t at i on of  t he pr obat i oner .    

                                                 
42 See Cr ochi er e,  273 Wi s.  2d 57,  ¶23 ( " Cr ochi er e' s ear l y 

r el ease woul d under cut  t he ser i ousness of  t he of f ense .  .  .  . " ) .  
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¶104 Accor di ngl y,  t he l i mi t s on sent ence modi f i cat i on 

shoul d not  be t r anspl ant ed ont o a c i r cui t  cour t ' s  i nher ent  

aut hor i t y t o r educe t he l engt h of  pr obat i on.   Rat her ,  c i r cui t  

cour t s shoul d be abl e t o r educe t he l engt h of  pr obat i on under  

t he same st andar d as t hey can modi f y t he t er ms and condi t i ons or  

ext end t he l engt h of  pr obat i on——t hat  i s,  when doi ng so i s 

necessar y t o achi eve pr obat i on' s dual  goal s.    

¶105 To be ef f ect i ve,  pr obat i on must  be f l exi bl e. 43  A 

c i r cui t  cour t  must  be cogni zant  of  changi ng ci r cumst ances and 

t he changi ng needs of  t he i ndi v i dual  pr obat i oner  t o det er mi ne 

when modi f i cat i on of  t he t er ms and condi t i ons and t he l engt h of  

pr obat i on i s war r ant ed t o achi eve pr obat i on' s dual  goal s. 44   

¶106 Even i n t he sent enci ng r eal m,  wher e f i nal i t y i s of  

gr eat  val ue,  t hi s cour t  has not ed t hat  " [ i ] t  i s  mor e i mpor t ant  

t o be abl e t o set t l e a mat t er  r i ght  wi t h a l i t t l e uncer t ai nt y 

t han t o set t l e i t  wr ong i r r evocabl y. " 45  I n t he cont ext  of  

pr obat i on,  wher e f l exi bi l i t y  r at her  t han f i nal i t y seems cr uci al ,  

cour t s shoul d be amenabl e t o r educt i ons i n t he l engt h of  

                                                 
43 Pr ue,  63 Wi s.  2d at  114 ( " The t r i al  cour t  shoul d have 

l eeway i f  pr obat i on i s t o be an ef f ect i ve t ool  of  
r ehabi l i t at i on. " ) .  

44 Under  Cr ochi er e,  successf ul  r ehabi l i t at i on expl i c i t l y  
does not  const i t ut e a " new f act or "  war r ant i ng sent ence 
modi f i cat i on.   See Cr ochi er e,  273 Wi s.  2d 57,  ¶¶17- 23.   I n t he 
pr obat i on cont ext ,  i t  woul d seem t hat  compl et e,  successf ul  
r ehabi l i t at i on shoul d war r ant  a r educt i on of  t he l engt h of  
pr obat i on or  di schar ge f r om pr obat i on,  par t i cul ar l y when t her e 
i s a r i sk t hat  t he condi t i ons of  cont i nui ng pr obat i on coul d 
under mi ne t he pr obat i oner ' s pr ogr ess.  

45 Hayes v.  St at e,  46 Wi s.  2d 93,  105,  175 N. W. 2d 625 
( 1970) .   
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pr obat i on,  r at her  t han set t i ng t he l engt h of  pr obat i on wr ong 

i r r evocabl y.    

I V 

¶107 Fi nal l y,  because t hi s cour t  has not  deci ded whet her  

c i r cui t  cour t s possess t he i nher ent  aut hor i t y t o r educe t he 

l engt h of  pr obat i on and a pr obat i oner  i s not  l i mi t ed t o br i ngi ng 

onl y one mot i on t o r educe t he l engt h of  pr obat i on,  t he def endant  

i s f r ee t o pet i t i on t he c i r cui t  cour t  agai n t o r educe t he l engt h 

of  hi s pr obat i on and ar gue t hat  i t  has i nher ent ,  but  not  

st at ut or y,  aut hor i t y t o do so.  

¶108 For  t he r easons set  f or t h,  I  di ssent .   The def endant  

di d not  f or f ei t  t he r i ght  t o have t hi s cour t  dec i de t he i nher ent  

aut hor i t y i ssue.   I  concl ude t hat  a c i r cui t  cour t  has i nher ent  

aut hor i t y t o r educe t he l engt h of  pr obat i on " f or  cause, "  t hat  

i s ,  a c i r cui t  cour t  may exer ci se i t s i nher ent  aut hor i t y t o 

r educe t he l engt h of  pr obat i on when doi ng so advances t he dual  

pur poses of  pr obat i on:   " t o r ehabi l i t at e t he def endant  and t o 

pr ot ect  soci et y wi t hout  pl aci ng t he def endant  i n pr i son. "  
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¶109 ANN WALSH BRADLEY,  J.    (dissenting).  I  agr ee wi t h 

t he maj or i t y ' s concl usi on t hat  Wi s.  St at .  § 973. 09( 3) ( a)  does 

not  pr ovi de st at ut or y aut hor i t y f or  a c i r cui t  cour t  t o r educe 

t he l engt h of  pr obat i on.   I  wr i t e separ at el y ,  however ,  t o 

addr ess t he i ssue of  i nher ent  aut hor i t y because I  concl ude t hat  

Dowdy di d not  f or f ei t  hi s r i ght  t o have t hi s cour t  addr ess t hat  

i ssue.      

¶110 No par t y di sput ed t hat  a c i r cui t  cour t  has t he 

i nher ent  aut hor i t y t o r educe t he l engt h of  pr obat i on.   The i ssue 

i s not  whet her  t he cour t  has such aut hor i t y.   I t  does.   Rat her ,  

t he i ssue i s what  ar e t he par amet er s of  t hat  aut hor i t y.    

¶111 A ci r cui t  cour t  must  exer ci se i t s i nher ent  aut hor i t y 

wi t hi n " def i ned par amet er s. "   St at e v.  Cr ochi er e,  2004 WI  78,  

¶12,  273 Wi s.  2d 57,  681 N. W. 2d 524.   Al t hough t he par t i es agr ee 

t hat  t he cour t  has i nher ent  aut hor i t y,  t hey di sagr ee about  t he 

pr oper  st andar d f or  t he c i r cui t  cour t ' s  i nher ent  aut hor i t y t o 

r educe t he l engt h of  pr obat i on.   Dowdy advocat es f or  t he " cause"  

st andar d.   By cont r ast ,  t he St at e asser t s t hat  t he c i r cui t  

cour t ' s  i nher ent  aut hor i t y t o r educe t he l engt h of  pr obat i on 

shoul d be l i mi t ed i n t he same way t hat  a c i r cui t  cour t ' s  

i nher ent  aut hor i t y t o r educe a sent ence i s l i mi t ed——i n t hi s 
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case,  based on t he pr esence of  a " new f act or . " 1  Upon cl ose 

exami nat i on,  bot h of  t hese st andar ds ar e pr obl emat i c.  

¶112 I  am not  per suaded t hat  Dowdy' s pr oposed st andar d,  

" cause, "  suf f i c i ent l y c i r cumscr i bes t he cour t ' s  exer ci se of  

i nher ent  aut hor i t y.   Rat her ,  t he " cause"  st andar d begs t he 

quest i on.   I f  a c i r cui t  cour t  can r educe t he l engt h of  pr obat i on 

f or  cause,  what  const i t ut es cause t o r educe t he l engt h of  

pr obat i on?   

¶113 Accor di ng t o t he cour t  of  appeal s,  " t he l aw pl aces no 

l i mi t at i on on what  t he t r i al  cour t  may consi der  as cause"  when 

ext endi ng pr obat i on under  Wi s.  St at .  § 973. 09( 3) ( a) .   St at e v.  

Edwar ds,  2003 WI  App 221,  ¶14,  267 Wi s.  2d 491,  671 N. W. 2d 371.   

I  f ear  t hat  such an amor phous st andar d woul d pr ovi de 

i nsuf f i c i ent  gui dance t o c i r cui t  cour t s.     

¶114 Li kewi se,  I  am not  per suaded t hat  t he St at e' s  " new 

f act or "  st andar d,  whi ch i s t r ansposed whol esal e f r om t he 

st andar ds f or  sent ence modi f i cat i on,  i s  wor kabl e i n t he cont ext  

of  pr obat i on modi f i cat i on.   The pur poses of  sent enci ng and 

pr obat i on ar e di st i nct ,  and t he di st i nct i on makes a di f f er ence.    

¶115 Ther e ar e sever al  pur poses of  i mposi ng a cr i mi nal  

sent ence,  onl y one of  whi ch i s  t he def endant ' s r ehabi l i t at i on.   

See C. J.  Abr ahamson' s di ssent ,  ¶97.   By cont r ast ,  t he dual  

pur poses of  i mposi ng pr obat i on ar e " t o pr ot ect  t he publ i c f r om 

                                                 
1 I n addi t i on t o i t s i nher ent  aut hor i t y t o modi f y  a sent ence 

when a " new f act or "  i s  pr esent ed,  a c i r cui t  cour t  may exer ci se 
i t s i nher ent  aut hor i t y t o modi f y a sent ence t o cor r ect  f or mal  or  
c l er i cal  er r or s,  t o cor r ect  an i l l egal  or  voi d sent ence,  or  t o 
modi f y an undul y har sh or  unconsci onabl e sent ence.   St at e v.  
Cr ochi er e,  2004 WI  78,  ¶12,  273 Wi s.  2d 57,  681 N. W. 2d 524.   
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cr i mi nal  conduct  and t o hel p t he pr obat i oner  become a usef ul  

member  of  soci et y. "   Wagner  v.  St at e,  89 Wi s.  2d 70,  77,  277 

N. W. 2d 849 ( 1979) .   Bot h pur poses of  pr obat i on have been ser ved 

when a pr obat i oner  has been r ehabi l i t at ed.   When a pr obat i oner  

becomes a usef ul  member  of  soci et y,  he or  she has been 

r ehabi l i t at ed,  and t he publ i c i s pr ot ect ed f r om cr i mi nal  

conduct .  

¶116 Because r ehabi l i t at i on i s so essent i al  t o t he cour t ' s  

pur pose f or  i mposi ng pr obat i on i n t he f i r st  i nst ance,  a c i r cui t  

cour t  shoul d be abl e t o consi der  whet her  a def endant  has been 

r ehabi l i t at ed when deci di ng a mot i on t o r educe t he l engt h of  

pr obat i on.   Accor di ngl y,  we have st at ed t hat  " [ p] r obat i on 

modi f i cat i on pr ovi des t he ci r cui t  cour t  wi t h a means of  

r ewar di ng post - sent enci ng r ehabi l i t at i on .  .  .  . "   St at e v.  

Kl uck,  210 Wi s.  2d 1,  9,  563 N. W. 2d 468 ( 1997) .    

¶117 However ,  our  case l aw makes cl ear  t hat ,  f or  pur poses 

of  sent ence modi f i cat i on,  a def endant ' s post - sent enci ng 

r ehabi l i t at i on cannot  be consi der ed a new f act or .   I d.  at  7- 8.   

Thus,  i f  we wer e t o accept  t he St at e' s pr oposed st andar d and 

adopt  t he sent ence modi f i cat i on par amet er s whol esal e,  we woul d 

s i gni f i cant l y under mi ne t he ci r cui t  cour t ' s  i nher ent  aut hor i t y 

by pr event i ng t he ci r cui t  cour t  f r om consi der i ng r ehabi l i t at i on,  

t he under l y i ng pur pose of  pr obat i on.    

¶118 Accor di ngl y,  I  concl ude t hat  nei t her  of  t he st andar ds 

of f er ed by t he par t i es i s sui t ed t o def i ne t he par amet er s of  t he 

c i r cui t  cour t ' s  exer ci se of  i nher ent  aut hor i t y.   One st andar d i s 

t oo br oad,  pr ovi di ng vi r t ual l y no def i ni t i on t o gui de t he cour t ,  
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and t he ot her  i s t oo nar r ow,  appear i ng t o r ender  t he cour t ' s  

i nher ent  aut hor i t y i l l usor y.   The par t i es '  pr oposed st andar ds 

pr ovi de no mi ddl e gr ound.    

¶119 I  concl ude t hat  a t hi r d al t er nat i ve i s necessar y.   

Thi s i s an i mpor t ant  i ssue t hat  af f ect s t he l i ves of  a mul t i t ude 

of  peopl e and t he admi ni st r at i on of  j ust i ce.   Thi s cour t  shoul d 

cr af t  a st andar d t hat  i s suf f i c i ent l y def i ned t o pr ovi de 

par amet er s f or  t he c i r cui t  cour t ' s  i nher ent  aut hor i t y,  but  t hat  

woul d al l ow t he ci r cui t  cour t  t o t ake i nt o account  t he 

def endant ' s r ehabi l i t at i ve pr ogr ess i n some f ashi on when 

det er mi ni ng whet her  pr obat i on r educt i on i s war r ant ed.      

¶120 For  t he r easons f ul l y set  f or t h by t he Chi ef  Just i ce,  

I  concl ude t hat  Dowdy di d not  f or f ei t  t he i nher ent  aut hor i t y 

i ssue.   See C. J.  Abr ahamson' s di ssent ,  ¶¶52- 71.   Because I  t hi nk 

i t  woul d be unwi se f or  t hi s cour t  t o cr af t ,  sua spont e,  a new 

st andar d wi t hout  f ur t her  i nput  f r om t he par t i es,  I  woul d r equest  

suppl ement al  br i ef i ng about  t he pr oper  st andar d f or  t he c i r cui t  

cour t ' s  exer ci se of  i nher ent  aut hor i t y.   Accor di ngl y,  I  

r espect f ul l y di ssent .    
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