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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.     Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s,  Wi sconsi n Publ i c 

Ser vi ce Cor p.  v.  Ar by Const r uct i on,  I nc. ,  2011 WI  App 65,  333 

Wi s.  2d 184,  798 N. W. 2d 715,  af f i r mi ng an or der  of  t he Br own 

Count y Ci r cui t  Cour t ,  Donal d R.  Zui dmul der ,  Judge.   The t wo 

pl ai nt i f f s,  Wi sconsi n Publ i c Ser vi ce Cor por at i on ( WPSC)  and 

Associ at ed El ect r i c & Gas I nsur ance Ser vi ces Li mi t ed ( AEGI S) ,  
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br ought  sui t  agai nst  t he def endant ,  Ar by Const r uct i on,  I nc.  

( Ar by) ,  f or  i ndemni f i cat i on of  t he damages t hat  t he pl ai nt i f f s  

pai d i n t he set t l ement  of  a t or t  sui t  i n f eder al  cour t .   The 

ci r cui t  cour t  di smi ssed t he AEGI S cl ai m agai nst  Ar by on t he 

basi s of  c l ai m pr ecl usi on.    

¶2 AEGI S cont ends t hat  t he c i r cui t  cour t  er r ed.   The 

i ssue pr esent ed i s whet her  AEGI S r ai sed,  i n t he f or m of  an 

af f i r mat i ve def ense,  a cr oss- cl ai m agai nst  Ar by i n t he pr i or  

f eder al  act i on and i s t her ef or e pr ecl uded f r om pur sui ng t he same 

cl ai m i n t hi s act i on because t he cl ai m was adj udi cat ed i n t he 

f eder al  j udgment  of  di smi ssal .   

¶3 We af f i r m t he cour t  of  appeal s.   We concl ude t hat  

AEGI S' s c l ai m was r ai sed,  i n subst ance,  i n t he pr i or  f eder al  

act i on and was deci ded.   Ther ef or e,  t he c l ai m i s subj ect  t o 

c l ai m pr ecl usi on and was pr oper l y di smi ssed by t he c i r cui t  

cour t .  

I .  FACTUAL BACKGROUND 

¶4 The par t i es i n t hi s sui t  ar e t hr ee of  many named 

def endant s i n a per sonal  i nj ur y sui t  t hat  was f i l ed i n t he 

Uni t ed St at es Di st r i ct  Cour t  f or  t he East er n Di st r i ct  of  

Wi sconsi n.   Br ooks v.  Ol d Republ i c I ns.  Co. ,  Case No.  06- C- 996 

( E. D.  Wi s. ) . 1 

¶5 Wi sconsi n Publ i c Ser vi ce Cor por at i on i s a maj or  publ i c 

ut i l i t y  headquar t er ed i n Gr een Bay.   WPSC pr ov i des el ect r i c i t y  

                                                 
1 The f eder al  case was handl ed by Uni t ed St at es Di st r i ct  

Cour t  Judge Wi l l i am C.  Gr i esbach.  
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t o a l ar ge par t  of  nor t heast  and cent r al  Wi sconsi n,  i ncl udi ng 

Door  Count y.  

¶6 AEGI S i s a mut ual  i nsur ance company t hat  pr ovi des 

l i abi l i t y  i nsur ance t o ut i l i t y  and ener gy- r el at ed i ndust r i es.   

I t  i s  based i n East  Rut her f or d,  New Jer sey.   AEGI S pr ovi ded 

excess i nsur ance cover age f or  WPSC.   AEGI S al so pr ovi ded excess 

i nsur ance cover age f or  t wo ot her  named def endant s i n t he f eder al  

sui t ,  i ncl udi ng Ar by. 2 

¶7 Ar by Const r uct i on,  I nc.  i s  a const r uct i on company 

based i n New Ber l i n.   Ar by does excavat i on wor k on under gr ound 

power  l i nes.   Ar by had a l ongst andi ng r el at i onshi p wi t h WPSC.   

I n 1995,  t he t wo cor por at i ons execut ed an agr eement  t hat  Ar by 

woul d hol d WPSC and i t s i nsur er s har ml ess f or  any damages t hat  

r esul t ed f r om cont r act  excavat i on wor k per f or med f or  WPSC.   The 

i ndemni f i cat i on agr eement  r ead i n par t :  

To t he f ul l est  ext ent  per mi t t ed by l aw,  t he Cont r act or  
[ Ar by]  shal l  f ul l y  i ndemni f y and compl et el y hol d 
har ml ess t he Company [ WPSC] ,  i t s  agent s,  i nsur er s 
[ i . e. ,  AEGI S]  and/ or  empl oyees f r om and agai nst  al l  
act i ons,  c l ai ms,  demands,  damages,  l osses,  cost s and 
expenses .  .  .  whi ch r el at e t o per sonal  or  bodi l y 
i nj ur y .  .  .  wher e al l  or  any of  such act i ons .  .  .  i n 
any way ar i se out  of  or  by r eason of  .  .  .  ,  i n whol e 
or  i n par t ,  any act  or  omi ssi on of  t he Cont r act or .  

( Emphasi s added. )  

                                                 
2 Li ke t he cour t  of  appeal s,  we do not  addr ess t he 

si gni f i cance of  t he par t i es '  r el at i onshi ps t o each ot her  as t he 
par t i es her e do not  ar gue t o t hi s cour t  t hat  t he r el at i onshi p 
among t he par t i es bear s upon t he i ssue of  c l ai m pr ecl usi on.  
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¶8 Cedar  Gr ove Resor t  i s  a r esor t  l ocat ed i n t he v i l l age 

of  El l i son Bay i n Door  Count y.   Somet i me pr i or  t o Jul y 10,  2006,  

Fer r el l gas,  I nc. ,  anot her  named def endant  i n t he f eder al  sui t ,  

i nst al l ed a pr opane gas pi pel i ne t o t he Cedar  Gr ove Resor t .   

Fer r el l gas was t he ot her  named def endant  wi t h excess i nsur ance 

cover age pr ovi ded by AEGI S.  

¶9 Shor t l y bef or e Jul y 10,  2006,  Ar by was engaged by WPSC 

t o i nst al l  under gr ound el ect r i cal  l i nes t o t he Cedar  Gr ove 

Resor t .   Dur i ng t he cour se of  i t s  excavat i on or  bor i ng,  Ar by 

st r uck t he bur i ed unmar ked pr opane pi pel i ne t hat  had been 

i nst al l ed by Fer r el l gas,  causi ng a l eak.  

¶10 On Jul y 10,  2006,  t he l eak caused a massi ve expl osi on 

and f i r e t hat  k i l l ed t wo peopl e and i nj ur ed sever al  ot her s,  

i ncl udi ng t he t hr ee mi nor  chi l dr en of  t he deceased.   These 

vi ct i ms and t he est at es of  t he deceased br ought  t he Br ooks sui t  

i n f eder al  cour t .   The pl ai nt i f f  v i ct i ms of  t he acci dent  wer e 

v i s i t i ng Door  Count y f r om Mi chi gan.    

¶11 The Br ooks sui t  was event ual l y set t l ed and di smi ssed 

i n a st i pul at ed Or der  of  Di smi ssal .   The pr esent  case i nvol ves 

some of  t he j ockeyi ng among t hr ee of  t he def endant s i n 

at t empt i ng t o al l ot  damages f r om t he l i abi l i t y  set t l ement .  

¶12 To under st and t he di sput e about  c l ai m pr ecl usi on,  we 

must  descr i be t he pr ocedur e i n f eder al  cour t .  

I I .  THE FEDERAL SUI T 

¶13 The Br ooks compl ai nt  was f i l ed i n f eder al  di st r i ct  

cour t  on Sept ember  22,  2006.   WPSC and Ar by wer e among t he named 

def endant s.   AEGI S was not .  
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¶14 The Br ooks compl ai nt  was amended on Jul y 31,  2007.   I t  

added AEGI S as a def endant .   On t he same day,  WPSC f i l ed t hr ee 

separ at e cr oss- cl ai ms,  t wo of  whi ch named Ar by Const r uct i on and 

i t s i nsur er s as def endant s.   One of  t hese cr oss- cl ai ms,  di r ect ed 

sol el y at  Ar by and i t s i nsur er s,  made speci f i c  r ef er ence t o t he 

Ar by- WPSC i ndemni f i cat i on agr eement  f r om 1995. 3 

¶15 The Br ooks amended compl ai nt  r equi r ed new answer s f r om 

t he def endant s.  

                                                 
3 The cr oss- cl ai m pr ovi ded i n par t :   " That  by way of  a 

cont r act  or  agr eement  .  .  .  dat ed Jul y 6,  1995 [ and ot her  
agr eement s]  .  .  .  Ar by Const r uct i on,  I nc. ,  Ol d Republ i c 
I nsur ance Co. ,  I nc. ,  Associ at ed El ect r i c and Gas I nsur ance 
Ser vi ces,  Lt d.  [ AEGI S]  and RSUI  I ndemni t y Company ar e obl i gat ed 
t o pr ovi de i nsur ance cover age t o Wi sconsi n Publ i c Ser vi ce 
Cor por at i on as an addi t i onal  i nsur ed or  ot her wi se,  wi t h r espect  
t o t he acci dent  gi v i ng r i se t o t hi s case by way of  one or  mor e 
i nsur ance pol i c i es or  cont r act s r equi r ed t o be pr ocur ed by Ar by 
Const r uct i on,  I nc.  and/ or  i t s i nsur er s or  r e- i nsur er s and t hat  
by way of  t he above- r ef er enced cont r act s and/ or  agr eement s,  or  
ot her wi se,  Ar by Const r uct i on [ and i t s i nsur er s]  ar e r equi r ed,  t o 
t he f ul l est  ext ent  per mi t t ed by l aw,  t o f ul l y  i ndemni f y ,  
compl et el y hol d har ml ess and def end Wi sconsi n Publ i c Ser vi ce 
Cor por at i on,  i t s  agent s,  i nsur er s,  r ei nsur er s and/ or  empl oyees 
f r om and agai nst  t hi s act i on and al l  c l ai ms,  demands,  damages of  
any sor t ,  l osses,  cost s and expenses,  i ncl udi ng but  not  l i mi t ed 
t o at t or ney' s f ees,  and any ot her  cost s associ at ed wi t h t he 
handl i ng or  def ense of  t hi s act i on and any cl ai ms wi t hi n i t  
whi ch r el at e t o or  ar i se out  of  .  .  .  t he i nci dent  whi ch gi ves 
r i se t o t hi s c l ai m and t hi s l awsui t .   Fur t her ,  t hi s r equi r ement  
t hat  Ar by Const r uct i on,  I nc. ,  Ol d Republ i c I nsur ance Co. ,  I nc. ,  
Associ at ed El ect r i c and Gas I nsur ance Ser vi ces,  Lt d.  [ AEGI S]  and 
RSUI  I ndemni t y Company and t hei r  addi t i onal  i nsur er s or  
r ei nsur er s f ul l y  i ndemni f y,  hol d har ml ess and def end Wi sconsi n 
Publ i c Ser vi ce Cor por at i on,  i t s  i nsur er s and r ei nsur er s,  i t s 
agent s and empl oyees i s not  l i mi t ed t o t he l anguage of  t hi s 
Cr oss- Cl ai m,  but  i s set  f or t h i n f ul l  i n t he above- r ef er enced 
cont r act / Agr eement  and r el at ed document s. "    
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¶16 On August  10,  2007,  WPSC and AEGI S f i l ed an answer  t o 

t he Br ooks amended compl ai nt .   Thi s j oi nt  answer  i ncl uded t he 

f ol l owi ng st at ement  under  an " AFFI RMATI VE DEFENSES"  headi ng:  

172.  That ,  upon i nf or mat i on and bel i ef ,  based 
upon t he cont r act ual  l anguage and ot her  agr eement s 
bet ween Wi sconsi n Publ i c Ser vi ce Cor por at i on and Ar by 
Const r uct i on,  I nc. ,  Ar by Const r uct i on,  I nc.  and i t s 
i nsur er s and r ei nsur er s i s r equi r ed t o f ul l y  def end,  
i ndemni f y and hol d har ml ess Wi sconsi n Publ i c Ser vi ce 
Cor por at i on and i t s i nsur er s wi t h r espect  t o t he 
negl i gence and any ot her  act  or  v i ol at i on al l eged 
agai nst  Wi sconsi n Publ i c Ser vi ce Cor por at i on i n t hi s 
case,  and any damages asser t ed agai nst  Wi sconsi n 
Publ i c Ser vi ce Cor por at i on and i t s i nsur er s or  
r ei nsur er s i n t hi s mat t er .      

( Emphasi s added. )  

¶17 On August  14,  2007,  Ar by f i l ed an answer  t o t he Br ooks 

amended compl ai nt .   Thi s answer  i ncl uded sever al  af f i r mat i ve 

def enses.   I t  al so i ncl uded cr oss- cl ai ms f or  cont r i but i on and 

i ndemni t y agai nst  " ever y Def endant  [ i ncl udi ng WPSC and AEGI S]  

( except  Ar by and i t s t hi r d- par t y i nsur er s) "  and an unr el at ed 

t hi r d- par t y def endant .   Ar by al so separ at el y answer ed WPSC' s 

gener al  and speci f i c  cr oss- cl ai ms. 4  

¶18 On August  21,  2007,  AEGI S separ at el y answer ed t he 

Br ooks amended compl ai nt .   I n t hi s answer ,  AEGI S i ncl uded,  under  

                                                 
4 The answer  t o t he WPSC gener al  cr oss- cl ai m cont ai ned a 

s i mpl e deni al  of  t he al l egat i on.   The answer  t o t he WPSC 
speci f i c  cr oss- c l ai m pr ovi ded:  " Ar by admi t s t he exi st ence of  t he 
al l eged cont r act ual  pr ovi s i on dur i ng t he t i me per i ods al l eged,  
but  deni es t hat  sai d agr eement  i s enf or ceabl e t o t he ext ent  
al l eged by WPS[ C]  wi t h r espect  t o t he c l ai ms made by Pl ai nt i f f s 
and,  t her ef or e,  Ar by deni es Par agr aph 2 of  WPS[ C' s]  speci f i c 
cr oss c l ai m. "    
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a sect i on t i t l ed " AFFI RMATI VE DEFENSES, "  t he f ol l owi ng 

st at ement :  

48.  As and f or  a t hi r d and separ at e af f i r mat i ve 
def ense,  t hi s answer i ng def endant  al l eges,  upon 
i nf or mat i on and bel i ef ,  t hat  as an excess i ndemni t y 
i nsur er ,  i t  i s  l i abl e onl y i f  one or  mor e of  i t s  
i nsur eds i s f ound t o be l i abl e,  and,  t her ef or e,  t o 
t hat  ext ent ,  any af f i r mat i ve def ense avai l abl e t o i t s  
i nsur eds i s avai l abl e t o i t  and,  t her ef or e,  t hi s 
answer i ng def endant  af f i r mat i vel y i ncor por at es by 
r ef er ence any af f i r mat i ve def ense r ai sed by any of  i t s  
i nsur eds,  namel y,  Ar by Const r uct i on,  I nc. ,  Wi sconsi n 
Publ i c Ser vi ce Cor por at i on and/ or  [ Fer r el l gas,  I nc. ]  
and/ or  Fer r el l gas,  L. P.      

( Emphasi s added. )  

¶19 On Apr i l  1,  2008,  t he f eder al  l i t i gat i on set t l ed.   

Sever al  def endant s pai d conf i dent i al  amount s t o t he Br ooks 

pl ai nt i f f s.   Based on t he set t l ement  agr eement  and a l at er  

st i pul at i on by t he par t i es,  t he di st r i ct  cour t  ent er ed an or der  

of  di smi ssal .   

¶20 The June 5,  2008,  Or der  f or  Di smi ssal  r eads:  

 WHEREAS,  upon r epr esent at i on of  counsel ,  al l  
i ssues i n t hi s case ar e r esol ved and al l  c l ai ms ar e 
set t l ed wi t h t he except i on of  cer t ai n cont r i but i on and 
i ndemni f i cat i on c l ai ms whi ch wi l l  be addr essed out si de 
t he conf i nes of  t hi s l awsui t ;  

NOW,  THEREFORE,  I T I S HEREBY ORDERED:  

 1.  The cr oss- cl ai ms f or  cont r i but i on asser t ed 
by Ar by Const r uct i on and Fer r el l gas agai nst  each 
ot her ,  and t he cont r act ual  i ndemni f i cat i on c l ai m 
asser t ed by Wi sconsi n Publ i c Ser vi ce Cor por at i on 
agai nst  Ar by Const r uct i on and i t s i nsur er s,  ar e 
di smi ssed wi t hout  pr ej udi ce and wi t hout  cost s.  

 2.  Thi s l awsui t ,  t oget her  wi t h any and al l  
c l ai ms set  f or t h i n t he pl eadi ngs ot her  t han t hose 
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[ r ef er r ed t o]  i n par agr aph one,  above,  i s di smi ssed on 
t he mer i t s,  wi t h pr ej udi ce,  but  wi t hout  cost s.  

I I I .  PROCEDURAL HI STORY OF THI S CASE 

¶21 On June 29,  2009,  WPSC and AEGI S f i l ed a compl ai nt  i n 

Br own Count y Ci r cui t  Cour t  agai nst  Ar by seeki ng i ndemni f i cat i on 

f or  amount s pai d i n t he under l y i ng set t l ement  as wel l  as mor e 

t han $400, 000 i n at t or ney f ees spent  def endi ng t he act i on.  

¶22 Ar by answer ed t he compl ai nt  and al l eged myr i ad 

af f i r mat i ve def enses i ncl udi ng cl ai m pr ecl usi on.   Ar by al so 

f i l ed a mot i on t o di smi ss AEGI S f r om t he act i on " f or  f ai l ur e t o 

st at e a c l ai m and based on r es j udi cat a ( i . e.  c l ai m 

pr ecl usi on) . "    

¶23 AEGI S opposed Ar by' s mot i on t o di smi ss,  ar gui ng t hat  

AEGI S was not  adver se t o Ar by i n t he pr i or  f eder al  sui t ,  t hat  no 

i dent i t y of  c l ai ms exi st ed,  and t hat  t he common l aw compul sor y 

count er cl ai m r ul e was i nappl i cabl e t o t hi s case.  

¶24 Ar by r epl i ed t hat  because AEGI S di d " not  di sput e t hat ,  

i n t he pr i or  l i t i gat i on,  [ AEGI S]  r ai sed an af f i r mat i ve def ense 

seeki ng i ndemni f i cat i on f r om Ar by, "  c l ai m pr ecl usi on appl i ed.    

¶25 Af t er  a hear i ng on t he mot i on,  t he c i r cui t  cour t  

gr ant ed Ar by' s mot i on t o di smi ss AEGI S f r om t he sui t .   As par t  

of  i t s  r easoni ng,  t he c i r cui t  cour t  concl uded t hat  t he f eder al  

di smi ssal  or der  " cover s AEGI S,  cover s t hi s c l ai m,  and t her e was 

no car ve out  .  .  .  .   [ T] hese t hi ngs happen. "   I n essence,  t he 

c i r cui t  cour t  r ul ed t hat  AEGI S di d not  car ve out  any except i on 

t o t he or der  of  di smi ssal .  
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¶26 The cour t  of  appeal s,  i n a publ i shed opi ni on,  af f i r med 

t he ci r cui t  cour t .   The cour t  of  appeal s hel d t hat  AEGI S' s 

af f i r mat i ve def ense,  asser t i ng Ar by' s dut y t o i ndemni f y AEGI S 

and WPSC,  " was t he f unct i onal  equi val ent  of  a cr oss- cl ai m f or  

pur poses of  c l ai m pr ecl usi on. "   Wi s.  Pub.  Ser v.  Cor p. ,  333 

Wi s.  2d 184,  ¶2.   The cour t  of  appeal s added t hat ,  " The onl y 

r easonabl e i nf er ence i s t hat  AEGI S' s c l ai m f or  cont r act  

i ndemni f i cat i on agai nst  Ar by was di smi ssed wi t h pr ej udi ce unl ess 

i t  was speci f i cal l y except ed f r om di smi ssal  wi t h pr ej udi ce.   

AEGI S does not  cont end t hat  i t s i ndemni f i cat i on c l ai m was 

speci f i cal l y except ed. "   I d. ,  ¶¶29- 30.  

¶27 Af t er  a br i ef  di scussi on of  common l aw compul sor y 

count er cl ai ms,  i d. ,  ¶¶16- 19,  t he cour t  of  appeal s det er mi ned 

t hat  AEGI S had,  i n subst ance i f  not  i n f or m,  r ai sed a cr oss-

cl ai m by asser t i ng i t  as an af f i r mat i ve def ense.   I d. ,  ¶¶20- 28.   

As a r esul t ,  t he cour t  det er mi ned t hat  al l  el ement s of  c l ai m 

pr ecl usi on wer e pr esent .   I d. ,  ¶31.  

I V.  STANDARD OF REVI EW 

¶28 We r evi ew t he gr ant  of  a mot i on t o di smi ss based upon 

cl ai m pr ecl usi on i n t he same manner  we r evi ew a gr ant  of  summar y 

j udgment .   Wi s.  St at .  § 802. 06( 2) ( a) 8.  and ( b)  and Wi s.  St at .  

§ 802. 08.  

¶29 Thus,  we r evi ew t he deci s i on de novo appl y i ng Wi s.  

St at .  § 802. 08( 2)  i n t he same manner  as t he c i r cui t  cour t .   

Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  315,  401 

N. W. 2d 816 ( 1987) ;  Wi ckenhauser  v.  Leht i nen,  2007 WI  82,  ¶15,  

302 Wi s.  2d 41,  734 N. W. 2d 855.  
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¶30 " The quest i on of  whet her  c l ai m pr ecl usi on appl i es 

under  a gi ven f act ual  scenar i o i s a quest i on of  l aw t hat  t hi s 

cour t  r evi ews de novo. "   N.  St at es Power  Co.  v.  Bugher ,  189 

Wi s.  2d 541,  551,  525 N. W. 2d 723 ( 1995) .   I n det er mi ni ng t he 

cl ai m- pr ecl usi ve ef f ect  of  t he j udgment  of  a f eder al  di st r i ct  

cour t  l ocat ed i n Wi sconsi n and si t t i ng i n di ver si t y 

j ur i sdi ct i on,  we appl y Wi sconsi n l aw of  c l ai m pr ecl usi on.   

Semt ek I nt ’ l  I nc.  v.  Lockheed Mar t i n Cor p. ,  531 U. S.  497,  508 

( 2001) .  

V.  DI SCUSSI ON 

¶31 Cl ai m pr ecl usi on or  r es j udi cat a has i t s r oot s i n 

Roman l aw.   Rober t  von Moschzi sker ,  Res Judi cat a,  38 Yal e L. J.  

299 ( 1929) .   Res j udi cat a i s a r ul e of  " publ i c pol i cy,  and,  

secondar i l y ,  of  pr i vat e benef i t  t o i ndi v i dual  l i t i gant s. "   I d.  

at  299.   " [ T] he pr ot ect i on f r om t he annoyance of  r epeat ed 

l i t i gat i on,  whi ch t he i ndi v i dual  sui t or  i s  af f or ded,  i s,  af t er  

al l ,  onl y an i nci dent  of  t he f i r st  pr i nci pl e,  t hat  t he best  

i nt er est s of  soci et y demand t hat  l i t i gat i on be concl uded. "   I d.    

¶32 Chi ef  Just i ce Lut her  Di xon,  wr i t i ng f or  t hi s cour t ,  

r ef l ect ed t hese pr i nci pl es i n t he ear l y case of  Pi er ce v.  

Kneel and,  9 Wi s.  19 ( * 23)  ( 1859) .   Pi er ce i nvol ved t he cl ai m-

pr ecl usi ve ef f ect  of  a conf i r mat i on of  sal e i n t he cont ext  of  

t he f or ecl osur e of  a mor t gage.   Chi ef  Just i ce Di xon wr ot e:  

 We pr esume t hat  no one wi l l  be f ound t o di sput e 
t he pr oposi t i on,  t hat  when a quest i on of  l aw or  f act  
has once been det er mi ned by a cour t  of  compet ent  
j ur i sdi ct i on,  i t  cannot ,  except  i n some of  t he modes 
of  r evi ew pr ovi ded by l aw,  be agai n cont est ed bet ween 
t he same par t i es,  whet her  i n t he same or  any ot her  
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cour t .  Thi s r ul e has f ound a pl ace i n ever y wel l  
r egul at ed syst em of  l aws f or  t he gover nment  of  
manki nd.  The necessi t y f or  i t  exi st s i n t he ver y 
nat ur e of  t hi ngs;  wi t hout  i t  no l aws coul d be 
enf or ced,  l i t i gat i on woul d be f r ui t l ess as wel l  as 
endl ess,  and r i ght s,  whet her  publ i c or  pr i vat e,  coul d 
never  be pr ot ect ed,  and wr ongs never  r edr essed.  

 I t  f ol l ows,  as a consequence of  t hi s r ul e,  t hat  a 
par t y,  when cal l ed upon i n l egal  f or m t o est abl i sh a 
cause of  act i on or  def ense,  must  do so by pr ovi ng al l  
t he f act s wi t hi n hi s power  and t hat  i f  he pur posel y or  
negl i gent l y f ai l  i n doi ng t hi s,  he wi l l  not  af t er war ds 
be per mi t t ed t o deny t he cor r ect ness of  t he 
det er mi nat i on,  or  r enew t he cont r over sy.  

I d.  at  25 ( * 30- 31) .  

¶33 Wi sconsi n l aw of  c l ai m pr ecl us i on exi st s t o pr event  

endl ess l i t i gat i on.   Under  c l ai m pr ecl usi on,  " a f i nal  j udgment  

i s concl usi ve i n al l  subsequent  act i ons bet ween t he same par t i es 

as t o al l  mat t er s whi ch wer e l i t i gat ed or  whi ch mi ght  have been 

l i t i gat ed i n t he f or mer  pr oceedi ng. "   Li ndas v.  Cady,  183 

Wi s.  2d 547,  558,  515 N. W. 2d 458 ( 1994)  ( quot i ng DePr at t  v.  West  

Bend Mut .  I ns.  Co. ,  113 Wi s.  2d 306,  310,  334 N. W. 2d 883 

( 1983) ) ( i nt er nal  quot at i on mar ks omi t t ed) .    

¶34 As Li ndas not ed,  " [ c] l ai m pr ecl usi on .  .  .  ext ends t o 

any and al l  c l ai ms t hat  .  .  .  coul d have been asser t ed i n t he 

pr evi ous l i t i gat i on. "   I d.  at  559.   To i l l ust r at e t he poi nt ,  i n 

Wi ckenhauser  v.  Leht i nen,  302 Wi s.  2d 41,  ¶26,  t he cour t  

r ecogni zed t he common- l aw compul sor y count er cl ai m r ul e as " a 

nar r ow except i on t o t he gener al  r ul e of  per mi ssi ve 

count er cl ai ms. "   See Wi s.  St at .  § 802. 07.   I n cases wher e t he 

common- l aw compul sor y count er cl ai m r ul e i s appl i cabl e,  

count er cl ai ms t hat  coul d have been pl eaded but  wer e not  pl eaded 
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ar e subj ect  t o c l ai m pr ecl usi on.   Thi s case does not  r equi r e us 

t o deal  wi t h t he common- l aw compul sor y count er cl ai m r ul e or  t he 

hypot het i cal  possi bi l i t y  of  a compul sor y cr oss- cl ai m r ul e.   

Rat her ,  t he i ssue i s whet her  t he act ual  st at ement  of  a c l ai m as 

an af f i r mat i ve def ense i s subst ant i vel y t he same as i t s 

st at ement  i n a cr oss- cl ai m.   I f  t he st at ement  i s subst ant i vel y 

t he same,  as we concl ude i t  i s ,  t hen a c l ai m has act ual l y been 

r ai sed,  and we do not  need t o deci de whet her  AEGI S was r equi r ed 

t o r ai se t he c l ai m.    

¶35 The el ement s of  c l ai m pr ecl usi on ar e t r adi t i onal l y 

st at ed as " ( 1)  an i dent i t y bet ween t he par t i es or  t hei r  pr i v i es 

i n t he pr i or  and pr esent  sui t s;  ( 2)  an i dent i t y bet ween t he 

causes of  act i on i n t he t wo sui t s;  and,  ( 3)  a f i nal  j udgment  on 

t he mer i t s i n a cour t  of  compet ent  j ur i sdi ct i on. "   N.  St at es 

Power  Co. ,  189 Wi s.  2d at  551;  see al so Kr uckenber g v.  Har vey,  

2005 WI  43,  ¶21,  279 Wi s.  2d 520,  694 N. W. 2d 879;  Sopha v.  

Owens- Cor ni ng Fi ber gl as Cor p. ,  230 Wi s.  2d 212,  233- 34,  601 

N. W. 2d 627 ( 1999) .  

¶36 Her e t he par t i es di sput e whet her  t he el ement s of  c l ai m 

pr ecl usi on ar e pr esent .   We det er mi ne t hat  t hey ar e.  

¶37 I n r eachi ng t hi s det er mi nat i on,  we not e t hat  " t he 

ent i r e t enor  of  moder n l aw i s t o pr event  t he avoi dance of  

adj udi cat i on on t he mer i t s by r esor t  t o dependency on non-

pr ej udi c i al  and non- j ur i sdi ct i onal  t echni cal i t i es. "   Cr uz v.  

Dep' t  of  I ndus. ,  Labor  & Human Rel at i ons,  81 Wi s.  2d 442,  449,  

260 N. W. 2d 692 ( 1978) .   Cour t s now l ook beyond " hyper t echni cal "  

def ect s i n t he pl eadi ngs such as mi sl abel i ng or  mi scapt i oni ng 
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par t s of  a pl eadi ng.   I d.  at  446,  449.   They l ook beyond t he 

f or m of  a pl eadi ng t o t he subst ance of  t he pl eadi ng i n or der  t o 

deci de a mat t er  on t he mer i t s.   bi n- Ri l l a v.  I sr ael ,  113 

Wi s.  2d 514,  521,  335 N. W. 2d 384 ( 1983) .  

¶38 Once cases have been deci ded on t he mer i t s,  i t  i s  i n 

t he i nt er est  of  soci et y ( as wel l  as t he par t i es)  f or  l i t i gat i on 

t o cease.   Cl ai m pr ecl usi on must  mi r r or  t he moder n appr oach t o 

pl eadi ngs i f  adj udi cat i on on t he mer i t s i s t o have r eal  meani ng.   

Gi v i ng c l ai m- pr ecl usi ve ef f ect  onl y t o c l ai ms t hat  ar e per f ect l y  

pl eaded woul d ser i ousl y under mi ne t he t enor  of  t he moder n l aw.  

¶39 Because,  l i ke t he cour t  of  appeal s,  we det er mi ne t hat  

t he subst ance of  t he " af f i r mat i ve def ense"  i n AEGI S' s answer s 

was a cr oss- cl ai m agai nst  Ar by,  we det er mi ne t hat  t he di smi ssal  

wi t h pr ej udi ce and on t he mer i t s i n t he st i pul at ed Or der  of  

Di smi ssal  has c l ai m pr ecl usi ve ef f ect .   WPSC' s c l ai m agai nst  

Ar by,  whi ch was expl i c i t l y  pr eser ved i n t he f eder al  or der  of  

di smi ssal ,  may go f or war d.   AEGI S' s c l ai m,  whi ch was not  

pr eser ved,  may not .    

¶40 We now t ur n t o t he el ement s of  c l ai m pr ecl usi on.   

AEGI S' s ar gument  agai nst  appl y i ng c l ai m pr ecl usi on r el at es t o 

bot h t he i dent i t y of  par t i es and t he i dent i t y of  c l ai ms el ement s 

of  c l ai m pr ecl usi on.    

¶41 We vi ew AEGI S t o be ar gui ng t hat  because AEGI S di d not  

l abel  i t s  c l ai m agai nst  Ar by as a cr oss- cl ai m and i nst ead 

l abel ed i t  an af f i r mat i ve def ense,  i t  di d not  asser t  t hat  c l ai m 

and t her ef or e di d not  cr eat e adver si t y bet ween i t sel f  and Ar by——

t hus def eat i ng t he i dent i t y of  par t i es and i dent i t y of  c l ai ms 
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el ement s of  c l ai m pr ecl usi on.   Adver si t y i s not  i t sel f  an 

el ement ;  i t  i s  a pr er equi s i t e f or  det er mi ni ng an i dent i t y of  t he 

par t i es.  

¶42 However ,  t he subst ance of  AEGI S' s asser t i on i n i t s 

answer s was a cr oss- cl ai m agai nst  Ar by.   AEGI S was seeki ng 

i ndemni f i cat i on f r om Ar by i n bot h i t s j oi nt  answer  wi t h WPSC as 

wel l  as i t s own answer  t o t he amended Br ooks compl ai nt .   AEGI S' s  

asser t i on mi r r or ed t he l anguage of  WPSC' s pr i or  cr oss- cl ai m 

agai nst  Ar by as wel l  as t he cr oss- cl ai m by Ar by agai nst  WPSC and 

AEGI S t hat  Ar by i ncl uded i n i t s Answer  t o t he Amended Compl ai nt .    

¶43 The f act  t hat  AEGI S di d not  asser t  i t s  c l ai m i n 

per f ect  f or m does not  change our  anal ysi s.   A par t y i s not  

ent i t l ed t o r eki ndl e l i t i gat i on when i t  has i mper f ect l y asser t ed 

a c l ai m agai nst  a par t y i n a pr evi ous act i on.   Such a deci s i on 

woul d under cut  f i nal i t y and pr oper  adj udi cat i on i n t he ear l i er  

sui t .   As we wi l l  addr ess mor e f ul l y l at er ,  AEGI S' s pr i or  

asser t i on r egar di ng i ndemni f i cat i on i s t he same cl ai m t hat  i t  i s 

seeki ng her e.  

¶44 Thi s cour t ' s  pr evi ous cases r egar di ng adver si t y 

suppor t  our  concl usi on i n t hi s case t hat  t he i dent i t y of  t he 

par t i es el ement  i s met .   The ear l y cases r egar di ng adver si t y 

i nvol ved t he equi t abl e doct r i ne of  cont r i but i on.   Wai t  v.  

Pi er ce,  191 Wi s.  202,  225- 26,  210 N. W.  822 ( 1926)  ( on 

r ehear i ng) ;  Chas.  B.  Quar l es,  Cont r i but i on Bet ween Joi nt  Tor t -

Feasor s,  1 Mar q.  L.  Rev.  141 ( 1917) .   Al t hough t he di scussi on of  

pl eadi ngs i n t hose cases i s  not  di r ect l y  on poi nt ,  t he 

di scussi on of  adver si t y i s i l l umi nat i ng and hel pf ul .  
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¶45 Bakul a v.  Schwab,  167 Wi s.  546,  168 N. W.  378 ( 1918) ,  

i nvol ved a sui t  by a woman who was i nj ur ed whi l e she was a 

passenger  i n a hi r ed vehi c l e dr i ven by Schwab.   Schwab swer ved 

t o avoi d hi t t i ng a hor se and buggy t hat  began t o t ur n l ef t  as 

Schwab st ar t ed t o pass.   Bakul a was i nj ur ed when t he Schwab 

vehi c l e dr ove i nt o a di t ch.   As t he case went  t o t r i al ,  Schwab 

br ought  i n t he dr i ver  of  t he hor se and buggy as a par t y 

def endant .   I d.  at  547- 48 ( st at ement  of  t he case) .   " No cr oss-

compl ai nt  was made or  f i l ed by ei t her  def endant ,  and t her e was 

no i ssue bet ween t hem. "   I d.  at  548.   The def endant s s i mpl y 

def ended agai nst  t he pl ai nt i f f  r egar di ng t hei r  l i abi l i t y  t o t he 

pl ai nt i f f .   I d.   The cour t  gr ant ed a di r ect ed ver di ct  i n f avor  

of  t he dr i ver  of  t he hor se and buggy bef or e t he case went  t o t he 

j ur y.   I d.   Ther eaf t er ,  Schwab was f ound t o be negl i gent .   I d.  

¶46 Schwab r ai sed sever al  i ssues on appeal  i ncl udi ng a 

chal l enge t o t he di r ect ed ver di ct  t hat  had been gr ant ed t o hi s 

co- def endant .    

¶47 Thi s cour t ,  i n di scussi ng whet her  one def endant  coul d 

appeal  a j udgment  i n f avor  of  t he ot her  def endant ,  addr essed t he 

quest i on of  t he c l ai m- pr ecl usi ve ef f ect  of  t he ver di ct  i n f avor  
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of  t he one def endant  as i t  r el at es t o hi s l i abi l i t y  t o t he ot her  

def endant .   I d.  at  552- 53 ( opi ni on of  t he cour t ) . 5   

¶48 The cour t  sai d:   " I t  i s  gener al l y hel d t hat  a j udgment  

i n f avor  of  t he pl ai nt i f f  agai nst  one or  mor e codef endant s i s 

r es adj udi cat a i n subsequent  act i ons bet ween such codef endant s 

so f ar  as t he quest i on of  i ndebt edness of  t he def endant s t o t he 

pl ai nt i f f  i s  concer ned,  but  no f ar t her . "   I d.  at  553.   The cour t  

hel d t hat  t he def endant  aut omobi l e- dr i ver  had no r i ght  t o appeal  

t he di smi ssal  of  hi s co- def endant  because he coul d st i l l  br i ng a 

c l ai m f or  cont r i but i on agai nst  t he co- def endant .   I d.  at  553- 58.  

¶49 The cour t  expl ai ned t hat  t he par t i es,  who had not  

f i l ed cr oss- cl ai ms agai nst  each ot her ,  wer e not  adver se.   The 

cour t  summar i zed adver si t y as f ol l ows:  

 I t  i s  f undament al  and uni ver sal  t hat  t he f or mer  
j udgment  pr of f er ed as r es adj udi cat a i n a subsequent  
sui t  must  have been r ender ed i n an act i on i n whi ch t he 
par t i es t o t he subsequent  sui t  wer e adver se par t i es.   
What  i s meant  by adver se par t i es scar cel y needs 
def i ni t i on.   I t s s i gni f i cance i s appar ent  f r om t he 
expr essi on i t sel f .   They must  be opposi t e par t i es t o 
an i ssue bet ween t hem.   The i ssue must  be pr of f er ed by 
one and cont r over t ed by t he ot her .   They must  be 
ar r ayed on opposi t e s i des of  t he i ssue.  

I d.  at  555- 56 ( emphasi s added) .  

                                                 
5 Bef or e t he cour t  consi der ed t hi s quest i on,  i t  f i r st  had t o 

det er mi ne whet her  t he co- def endant  was a pr oper  par t y t o t he 
appeal .   The cour t  consi der ed " subst ance r at her  t han f or m"  t o 
det er mi ne t he ef f ect  of  t he j udgment  and t he par t i es '  r i ght s t o 
appeal .   Bakul a v.  Schwab,  167 Wi s.  546,  552,  168 N. W.  378 
( 1918) .   The cour t  const r ued t he j udgment  so t hat  t he r i ght s of  
bot h of  t he co- def endant s had been det er mi ned wi t h r espect  t o 
t he pl ai nt i f f .   See i d.  



No.    2010AP878 

 

17 
 

¶50 Bakul a demonst r at es t hat  when j oi nt - t or t f easor s ar e 

t r i ed t oget her  but  do not  asser t  or  cont est  cr oss- cl ai ms,  t hey 

ar e not  necessar i l y  pr ecl uded f r om maki ng cont r i but i on c l ai ms 

agai nst  each ot her  l at er .   Bakul a al so suppor t s t he pr i nci pl e of  

l ooki ng at  t he subst ance of  an under l y i ng j udgment  and pl eadi ngs 

r at her  t han t hei r  f or m t o det er mi ne t he cl ai m- pr ecl usi ve ef f ect  

of  t he j udgment .  

¶51 Bakul a was modi f i ed by t hi s cour t  i n 1926.   The basi s 

f or  t hi s modi f i cat i on i n Wai t  v.  Pi er ce,  191 Wi s.  202 ( on 

r ehear i ng) ,  was t hat  t he par t i es want ed t o di spose of  t he ent i r e 

case i ncl udi ng cl ai ms among def endant s.   The cour t  di scussed t he 

r ol e of  pr ocedur al  st at ut es,  i n det er mi ni ng l i abi l i t y  of  

def endant s bot h t o t he pl ai nt i f f  and wi t h r espect  t o one 

anot her ,  i n t he cont ext  of  i nt er pl eader  and f i l ed cr oss- cl ai ms.   

The cour t  al so di scussed t heor i es under l y i ng equi t abl e 

cont r i but i on.   I d.  at  225.   The cour t  l ooked at  t he spi r i t  and 

l et t er  of  t he pr ocedur al  st at ut e t o det er mi ne t hat  t he cr oss-

cl ai m coul d be di sposed of  wi t hi n t he under l y i ng act i on.   I d.  at  

230.  

¶52 I n 1973,  t hi s cour t ,  i n Gi es v.  Ni ssen Cor p. ,  57 

Wi s.  2d 371,  204 N. W. 2d 519 ( 1973) ,  r ecount ed Bakul a and Wai t .   

The cour t  not ed t hat  i n Wai t ,  co- def endant s l i t i gat ed cr oss-

cl ai ms i n or der  t hat  " t he ent i r e cont r over sy may be set t l ed i n 

one act i on. "   I d.  at  382 ( quot i ng Wai t ,  191 Wi s.  at  231-

32) ( i nt er nal  quot at i on mar ks omi t t ed) .   The Gi es cour t  t hen 

t ur ned t o t he case bef or e i t ,  a case by an i nj ur ed pl ai nt i f f  

agai nst  her  col l ege,  a t r ampol i ne manuf act ur er ,  and ot her s.    
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¶53 I n t hat  case,  one of  t he def endant s,  Bur ghar dt ,  was 

i mpl eaded as a par t y def endant  by t he ot her  def endant s.   I d.  at  

375.   Two co- def endant s " t hen f i l ed a cr oss compl ai nt  seeki ng 

cont r i but i on f r om Bur ghar dt ,  r est i ng t hei r  c l ai m,  i n par t ,  upon 

t he j oi nt  l i abi l i t y"  of  Bur ghar dt  and t he ot her  def endant s t o 

t he pl ai nt i f f s. 6  I d.  at  382.   Bur ghar dt  di d not  answer  t he cr oss 

compl ai nt .   I d.  at  383.   Rat her ,  Bur ghar dt  moved f or  summar y 

j udgment  f r om t he amended compl ai nt  of  t he pl ai nt i f f s,  whi ch was 

gr ant ed when pl ai nt i f f s and co- def endant s di d not  oppose t hat  

mot i on.   I d.  at  376.   Bur ghar dt  t hen moved f or  summar y j udgment  

f r om t he cr oss- compl ai nt ,  whi ch al so was gr ant ed.   I d.   I n 

af f i r mi ng t he c i r cui t  cour t ,  t hi s cour t  r evi ewed whet her  t he 

i ni t i al  gr ant  of  summar y j udgment  was r es j udi cat a wi t h r egar d 

t o t he cr oss- compl ai nt  by t he co- def endant s.   The cour t  

det er mi ned t hat  i t  was.   I d.  at  382- 83.   Even t hough Bur ghar dt  

f i l ed no r esponse t o t he cr oss compl ai nt ,  as none was t hen 

r equi r ed by t he st at ut e,  t he i ssue was pr of f er ed by one si de and 

cont r over t ed by t he ot her  and t hey wer e suf f i c i ent l y adver se 

                                                 
6 Not abl y,  t he cr oss compl ai nt  agai nst  Bur ghar dt  by t he 

ot her  def endant s was mi sl abel ed as a " t hi r d- par t y compl ai nt . "   
Gi es v.  Ni ssen Cor p. ,  57 Wi s.  2d 371,  375 & n. 1,  204 N. W. 2d 519 
( 1973) .   When t he t r i al  cour t  l at er  addr essed and di smi ssed t hat  
compl ai nt  ( whi ch di smi ssal  t hi s cour t  uphel d on cl ai m pr ecl usi on 
gr ounds) ,  t he t r i al  cour t  t r eat ed i t  as a cr oss- compl ai nt  even 
t hough i t  was not  l abel ed as such.  
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par t i es.   I d.  at  383 & n. 4. 7  Ther ef or e,  when j udgment  was 

gr ant ed wi t h r egar d t o Bur ghar dt ' s l i abi l i t y ,  t he cr oss 

compl ai nt  was necessar i l y  deci ded as wel l .  

¶54 U. S.  Fi del i t y & Guar ant y Co.  v.  Gol dbl at t  Br os. ,  I nc. ,  

142 Wi s.  2d 187,  417 N. W. 2d 417 ( Ct .  App.  1987) ,  suppor t s t hi s  

anal ysi s.   The U. S.  Fi del i t y case was deci ded i n t he cont ext  of  

est oppel  by r ecor d,  whi ch t hi s cour t  has det er mi ned i s  

" i dent i cal  t o c l ai m pr ecl usi on except  t hat  i t  i s  t he r ecor d of  

t he ear l i er  pr oceedi ng,  r at her  t han t he j udgment  i t sel f ,  whi ch 

bar s t he subsequent  pr oceedi ng. "   Li ndas v.  Cady,  183 Wi s.  2d at  

558.    

¶55 I n U. S.  Fi del i t y,  t he cour t  of  appeal s r ej ect ed an 

ar gument  by one def endant  r egar di ng adver si t y by sayi ng:  

" Gol dbl at t  ar gues t hat  par t i es need not  be l i t er al  adver sar i es,  

nor  even f unct i onal  adver sar i es,  t o const i t ut e an i dent i t y of  

par t i es.   We cannot  agr ee.  .  .  .   [ T] he concept  of  i dent i t y of  

par t i es r equi r es t hat  t he par t i es be f or mal l y adver se. "   U. S.  

Fi d. ,  142 Wi s.  2d at  191.    

¶56 Whi l e t he cour t  of  appeal s used t he t er m " f or mal l y 

adver se, "  i t  di d not  change t he l aw r egar di ng adver si t y and 

                                                 
7 The r ul es gover ni ng pr ocedur e f or  cr oss- cl ai ms have 

changed si nce Gi es.   The si gni f i cance of  Gi es i s i t s di scussi on 
of  adver si t y.   Thi s i s especi al l y r el evant  i n t he cont ext  of  
AEGI S' s asser t i on t hat  Ar by di d not  answer  i t s af f i r mat i ve 
def ense.   The l ack of  an answer  t o a c l ai m does not  pr event  
adver si t y and t hus cl ai m pr ecl usi on.   I f  t hat  wer e t he case,  
def aul t  j udgment s due t o l ack of  an answer  woul d become 
meani ngl ess and no cr oss- cl ai m nor  compl ai nt  woul d ever  be 
answer ed.  
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i dent i t y of  par t i es.   I n U. S.  Fi del i t y,  Gol dbl at t  and U. S.  

Fi del i t y wer e co- pl ai nt i f f s i n a pr i or  act i on oper at i ng under  a 

j oi nt  pr osecut i on agr eement .   I d.  at  189.   U. S.  Fi del i t y 

" br ought  no cr oss- cl ai m agai nst  Gol dbl at t . "   I d.   U. S.  Fi del i t y 

l at er  sued Gol dbl at t ;  Gol dbl at t  obt ai ned summar y j udgment  based 

on est oppel  by r ecor d.   The cour t  of  appeal s r ever sed,  

det er mi ni ng t hat  t he co- pl ai nt i f f s i n t he pr i or  act i on wer e not  

adver se when no cl ai m had been f i l ed bet ween t hem.   I d.  at  189,  

192.   Thi s cont ext  i s  cr i t i cal .   U. S.  Fi del i t y r equi r es no mor e 

f or  adver si t y t han Bakul a and Gi es.    

¶57 The i dent i t y of  par t i es el ement  i s sat i sf i ed i n t hi s 

case.   The t hr ee par t i es i n t hi s case wer e al l  par t i es i n t he 

f eder al  case.   I n t he f eder al  case,  AEGI S was pi t t ed agai nst  

Ar by i n t he pl eadi ngs wi t h r espect  t o t he speci f i c  

i ndemni f i cat i on c l ai m t hat  i s at  i ssue her e.   The pl eadi ngs wer e 

not  r equi r ed t o be i n per f ect  f or m t o cr eat e and r eveal  

adver si t y.   Thi s i s not  a s i t uat i on,  l i ke U. S.  Fi del i t y,  i n 

whi ch t he cl ai m i n di sput e never  sur f aced i n pl eadi ngs f r om and 

bet ween t he r el evant  par t i es so t hat  i t  was not  evi dent  wher e 

t he par t i es st ood.    

¶58 Movi ng t o t he i dent i t y of  c l ai ms,  t he c l ai m was and i s 

f i nanci al  l i abi l i t y  ar i s i ng out  of  a cont r act  f or  

i ndemni f i cat i on.   The par t i es al l ege t hat  t he cont r act  bet ween 

WPSC and Ar by r equi r es Ar by t o r ei mbur se WPSC and i t s i nsur er s 

f or  any amount s t hey have pai d,  r egar dl ess of  t he negl i gence of  

t he t wo par t i es.    
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¶59 What  i s i mpor t ant  i n f ul f i l l i ng t he i dent i t y of  c l ai ms 

el ement  of  c l ai m pr ecl usi on i s  t hat  t he pr ec i se c l ai m f or  

i ndemni f i cat i on exi st ed and was known i n t he pr i or  l i t i gat i on.   

Even t hough AEGI S cont ends t hat  i t  was not  t r y i ng t o asser t  t hi s  

c l ai m,  t he c l ai m appear s r epeat edl y i n t he pl eadi ngs,  i ncl udi ng 

i t s pl eadi ngs.   Mor eover ,  as t he cour t  of  appeal s r ecogni zed,  

i ndemni f i cat i on i s not  an af f i r mat i ve def ense.   Cont r act ual  

i ndemni f i cat i on does not  af f ect  AEGI S' s l i abi l i t y  wi t h r espect  

t o t he pl ai nt i f f s.   

¶60 The par t i es di r ect  us t o Mount an v.  Chaut auqua 

Ai r l i nes,  I nc. ,  Unpubl i shed Deci s i on and Or der ,  No.  06C1026 

( E. D.  Wi s.  Mar .  11,  2009) .   Thi s case i s ent i r el y consi st ent  

wi t h our  deci s i on t oday.   A f eder al  cour t  i n Wi sconsi n 

r ecogni zed t hat  i ndemni f i cat i on i s a c l ai m,  not  a def ense.   I n 

Mount an,  Uni t ed St at es Di st r i ct  Cour t  Judge Lynn Adel man st at ed:    

 As a pr el i mi nar y mat t er ,  I  not e t hat  nei t her  
Del t a nor  Comai r  has f i l ed any pl eadi ng cont ai ni ng a 
separ at e sect i on asser t i ng a cr oss- cl ai m agai nst  
Chaut auqua f or  def ense and i ndemni f i cat i on.  However ,  
i n Del t a and Comai r ' s answer  t o t he amended compl ai nt ,  
t hey asser t  cont r i but i on and i ndemni f i cat i on as an 
af f i r mat i ve def ense,  and,  i n t he concl usi on,  r equest  a 
j udgment  agai nst  Chaut auqua f or  cont r i but i on and 
i ndemni f i cat i on.  ( Del t a and Comai r ' s Ans.  t o Am.  
Compl .  at  7. )  Chaut auqua has not  obj ect ed t o t he 
mot i on f or  decl ar at or y j udgment  on t he gr ound t hat  i t  
di d not  r ecei ve adequat e not i ce of  t he c l ai ms agai nst  
i t ,  and t he gr ounds upon whi ch t hose cl ai ms r est .  
Thus,  I  concl ude t hat  t he r equest  f or  a j udgment  i n 
cont r i but i on and i ndemni t y set  f or t h i n t he answer  i s 
suf f i c i ent  t o asser t  a cr oss- cl ai m agai nst  Chaut auqua 
under  not i ce pl eadi ng st andar ds,  and I  wi l l  pr oceed t o 
t he mer i t s of  t he mot i on wi t hout  f ur t her  addr essi ng 
t hi s i ssue.  
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Mount an,  Unpubl i shed Deci s i on and Or der ,  No.  06C1026 ( E. D.  Wi s.  

Mar .  11,  2009) .  

¶61 Addi t i onal l y,  t he f act  t hat  t he c l ai m was never  

c l ar i f i ed or  r el abel ed as a c l ai m i s r el evant  onl y because AEGI S 

chose t o par t i c i pat e i n t he set t l ement  and t he case di d not  go 

t o t r i al .   We do not  bel i eve t hat  AEGI S woul d be maki ng t he 

ar gument ,  had t he case gone t o t r i al ,  t hat  i t  was not  act ual l y  

seeki ng i ndemni f i cat i on f r om Ar by.   I t  was.  

¶62 Bot h t he Wi sconsi n r ul es of  c i v i l  pr ocedur e and t he 

f eder al  r ul es suppor t  our  t r eat i ng t he af f i r mat i ve def ense cl ai m 

as a cr oss- cl ai m because we ought  t o l ook at  t he subst ance 

r at her  t han t he f or m of  pl eadi ngs.   Fed.  R.  Ci v.  P.  8( c) ( 2) ;  

Wi s.  St at .  § 802. 02( 3) .     

¶63 Her e,  t he i dent i t y of  par t i es and i dent i t y of  c l ai ms 

el ement s ar e met .  

¶64 The f i nal  el ement  of  c l ai m pr ecl usi on i s a j udgment  on 

t he mer i t s.   Thi s el ement  al so has been met .   A st i pul at ed 

j udgment  ( as a r esul t  of  a set t l ement )  on t he mer i t s may have 

t he same pr ecl usi ve ef f ect  as a c l ai m l i t i gat ed t o concl usi on.   

Gr eat  Lakes Tr ucki ng Co.  v.  Bl ack,  165 Wi s.  2d 162,  168- 69,  477 

N. W. 2d 65 ( Ct .  App.  1991) .  

¶65 Her e,  t he f eder al  cour t  i n t he pr i or  act i on i ssued a 

j udgment  on t he mer i t s.   Whi l e t he phr ase " on t he mer i t s"  i s  not  

enough f or  a j udgment  t o be on t he mer i t s f or  pur poses of  c l ai m 

pr ecl usi on,  Semt ek,  531 U. S.  at  501- 02;  Her nke v.  Cor onet  I ns.  

Co. ,  72 Wi s.  2d 170,  177,  240 N. W. 2d 382 ( 1976) ,  t he j udgment  i n 

t hi s case expl i c i t l y  r ef er r ed t o t he r epr esent at i ons of  counsel  
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t hat  al l  c l ai ms ( except  speci f i c  cont r i but i on and 

i ndemni f i cat i on c l ai ms)  wer e t o be di smi ssed wi t h pr ej udi ce.   

Thus,  t hi s j udgment  di sposed of  t he act i on on t he mer i t s and has  

cl ai m- pr ecl usi ve ef f ect .   Because we det er mi ne t hat  AEGI S di d,  

i n subst ance,  r ai se t he cr oss- cl ai m,  i t s c l ai m has been 

adj udi cat ed.   The subst ance of  t hi s c l ai m was r ai sed and was 

deci ded as demonst r at ed by t he cour t  expl i c i t l y  r eser vi ng ot her  

cr oss- cl ai ms t hat  had been r ai sed.  

¶66 Cer t ai nl y t hi s case demonst r at es a cer t ai n t ensi on 

bet ween t he pr i nci pl e of  subst ance over  f or m i n per mi t t i ng 

l i t i gat i on t o cont i nue and t he f i nal i t y t hat  r esul t s f r om 

appl y i ng subst ance over  f or m i n t he cr oss- cl ai m cont ext .   We ar e 

not  unmi ndf ul  t hat  our  deci s i on bar s AEGI S,  unl i ke WPSC,  f r om 

l i t i gat i ng t he c l ai m on t he mer i t s at  t r i al .   However ,  we 

per cei ve t hat  a cont r ar y deci s i on woul d under mi ne t he pr i nci pl es 

of  c l ai m pr ecl usi on because AEGI S r ai sed t he subst ance of  t he 

c l ai m i n t he pr i or  act i on,  and t he cour t  di smi ssed t he cl ai m on 

t he mer i t s,  and t hi s sui t  i s  s i mpl y an at t empt  t o r e- l i t i gat e 

t he mer i t s of  t he c l ai m.  

¶67 Because t he moder n appr oach t o t he l aw f ocuses on 

subst ance over  f or m i n pl eadi ngs,  t he pr i nci pl e car r i es f or war d 

t o c l ai m pr ecl usi on.   Cl ai m pr ecl usi on i s t he doct r i ne t hat  

gi ves pl eadi ng and l i t i gat i on meani ng.   Wi t hout  c l ai m 

pr ecl usi on,  l i t i gat i on " woul d be f r ui t l ess as wel l  as endl ess. "   

Pi er ce,  9 Wi s.  at  25 ( * 31) .   I f  we wer e t o gi ve c l ai m pr ecl usi ve 

ef f ect  onl y t o c l ai ms t hat  wer e f or mal l y- per f ect  i n pr i or  

l i t i gat i on,  we woul d be r e- i nj ect i ng a f ocus on f or mal i sm i nt o 



No.    2010AP878 

 

24 
 

moder n ci v i l  pr ocedur e t hat  has been soundl y r ej ect ed and t hat  

i s at  odds wi t h t he ent i r e t enor  of  t he moder n l aw.    

¶68 I t  was wi t hi n AEGI S' s cont r ol  t o be cl ear er  i n i t s 

pl eadi ngs.   I f  a par t y i s negl i gent  i n l abel i ng i t s c l ai ms or  i n 

pr eser vi ng i t s i nt er est s,  t hat  i s  t he pr obl em of  t hat  par t y 

al one.   

¶69 Bef or e we concl ude,  we br i ef l y addr ess AEGI S' s 

cont ent i on t hat  t hi s deci s i on " i s i ncompat i bl e wi t h f eder al  

i nt er est s"  under  Semt ek,  531 U. S.  at  509.   AEGI S has pr ovi ded no 

suppor t  f or  t hi s pr oposi t i on.   As we have di scussed,  f eder al  

pr ocedur al  r ul es ar e consi st ent  wi t h t hi s r esul t .   Our  deci s i on 

i n t hi s case i s t he same as i t  woul d be i f  t he Br ooks act i on had 

been f i l ed i n Wi sconsi n c i r cui t  cour t .   The Semt ek deci s i on was 

ai med at  ensur i ng uni f or mi t y i n t he c l ai m- pr ecl usi ve ef f ect s of  

j udgment s whet her  c l ai ms ar e f i l ed i n st at e or  f eder al  cour t .  

¶70 Our  deci s i on t oday i s whol l y consi st ent  wi t h our  past  

pr ecedent s,  t he pr i nci pl es of  c l ai m pr ecl usi on,  and t he ent i r e 

t enor  of  t he moder n l aw.  

VI .  CONCLUSI ON 

¶71 We af f i r m t he cour t  of  appeal s.   We concl ude t hat  

AEGI S' s c l ai m was r ai sed,  i n subst ance,  i n t he pr i or  act i on and 

was deci ded.   Ther ef or e,  t he AEGI S cl ai m i s subj ect  t o c l ai m 

pr ecl usi on and was pr oper l y di smi ssed by t he c i r cui t  cour t .   

¶72 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

 

 



No.   2010AP878. ssa 

 

1 
 

 

¶73 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring in part and 

dissenting in part).  Thi s case i nvol ves t he i nt er pr et at i on and 

appl i cat i on of  a f eder al  di st r i ct  cour t ' s  Or der  di smi ssi ng a 

pr i or  f eder al  act i on.   An appel l at e cour t  t ypi cal l y i nt er pr et s a 

j udgment  i n t he same manner  t hat  i t  i nt er pr et s ot her  wr i t t en 

document s,  i ncl udi ng cont r act s. 1  The maj or i t y appear s t o have 

t aken a di f f er ent  appr oach i n t he pr esent  case. 2  Li ke t he 

c i r cui t  cour t ,  I  woul d st r uct ur e t he opi ni on ar ound t he f eder al  

cour t ' s  Or der  r at her  t han i mmedi at el y and exc l usi vel y j umpi ng 

i nt o anal yzi ng t he el ement s of  c l ai m pr ecl usi on.   

¶74 The f eder al  cour t ' s  Or der  f or  Di smi ssal  pr ovi des:  

                                                 
1 See,  e. g. ,  Fi r st  Wi s.  Tr ust  Co.  v.  Per el es,  259 Wi s.  263,  

271,  48 N. W. 2d 601 ( 1951)  ( over r ul ed on ot her  gr ounds by MacLean 
v.  Fi r st  Nat ' l  Bank of  Madi son,  47 Wi s.  2d 396,  404,  177 
N. W. 2d 874 ( 1970) )  ( " I f  t he ambi gui t i es appear  i n t he f i nal  
j udgment  t hey must ,  of  cour se,  be cl ar i f i ed and t he j udgment  
const r ued or  i nt er pr et ed so t hat  par t i es asser t i ng conf l i c t i ng 
r i ght s under  i t  may be i nf or med and t hose char ged wi t h a dut y t o 
act  may be i nst r uct ed. " ) ;  Wat er s v.  Wat er s,  2007 WI  App 40,  ¶6,  
300 Wi s.  2d 224,  730 N. W. 2d 655 ( " I n r evi ewi ng l egal  i ssues,  
such as const r uct i on of  a di vor ce j udgment ,  appel l at e cour t s 
appl y a de novo st andar d of  r ev i ew.   We wi l l  do l i kewi se.   We 
const r ue di vor ce j udgment s at  t he t i me of  t hei r  ent r y and i n t he 
same manner  as ot her  wr i t t en i nst r ument s.   We appl y t he r ul es of  
cont r act  const r uct i on t o a di vor ce j udgment .   Thi s i s t r ue even 
when t he di vor ce j udgment  i s based on t he par t i es '  st i pul at i on. "  
( c i t at i ons omi t t ed) ) ;  Spencer  v.  Spencer ,  140 Wi s.  2d 447,  450,  
410 N. W. 2d 629 ( Ct .  App.  1987)  ( " We appl y t he r ul es of  cont r act  
const r uct i on t o a j udgment . " ) .  

2 The cour t  of  appeal s '  and t he maj or i t y ' s f ocus on cl ai m 
pr ecl usi on i s under st andabl e because t he par t i es f ocused on t he 
el ement s of  c l ai m pr ecl usi on i n t hei r  br i ef s.   Had t he maj or i t y 
appr oached t he case as I  suggest ,  i t  mi ght  have been advi sabl e 
t o r equest  suppl ement al  br i ef i ng.  
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WHEREAS,  upon r epr esent at i on of  counsel ,  al l  
i ssues i n t hi s case ar e r esol ved and al l  c l ai ms ar e 
set t l ed wi t h t he except i on of  cer t ai n cont r i but i on and 
i ndemni f i cat i on c l ai ms whi ch wi l l  be addr essed out si de 
t he conf i nes of  t hi s l awsui t ;   

NOW,  THEREFORE,  I T I S HEREBY ORDERED:  

1.  The cr oss- cl ai ms f or  cont r i but i on asser t ed by 
Ar by Const r uct i on and Fer r el l gas agai nst  each ot her ,  
and t he cont r act ual  i ndemni f i cat i on c l ai m asser t ed by 
Wi sconsi n Publ i c Ser vi ce Cor por at i on agai nst  Ar by 
Const r uct i on and i t s i nsur er s,  ar e di smi ssed wi t hout  
pr ej udi ce and wi t hout  cost s.  

2.  Thi s l awsui t ,  t oget her  wi t h any and al l  c l ai ms 
set  f or t h i n t he pl eadi ngs ot her  t han t hose r ef er enced 
i n par agr aph one,  above,  i s di smi ssed on t he mer i t s,  
wi t h pr ej udi ce,  but  wi t hout  cost s.    

¶75 As I  see i t ,  t her e ar e t hr ee possi bl e i nt er pr et at i ons 

of  t he f eder al  cour t ' s  Or der  f or  Di smi ssal  and t hr ee ways t o 

appl y t he Or der  t o t he pr esent  case.    

¶76 One i nt er pr et at i on i s t hat  AEGI S' s i ndemni f i cat i on 

c l ai m f al l s wi t hi n par agr aph 1 of  t he f eder al  Or der  and was 

di smi ssed wi t hout  pr ej udi ce.   Under  t hi s i nt er pr et at i on of  t he 

Or der ,  AEGI S cl ear l y may pr oceed i n t he pr esent  case.   Nei t her  

par t y ar gues t hat  AEGI S' s c l ai m was expl i c i t l y  pr eser ved by 

par agr aph 1 of  t he Or der  f or  Di smi ssal . 3  No cour t  has adopt ed 

t hi s i nt er pr et at i on of  t he Or der .  

¶77 A second i nt er pr et at i on i s t hat  AEGI S' s 

i ndemni f i cat i on c l ai m f al l s wi t hi n par agr aph 2 of  t he f eder al  

                                                 
3 Li ke t he par t i es and l i ke t he maj or i t y,  I  do not  addr ess 

t he i mpact  of  t he f act  t hat  AEGI S i nsur ed bot h Ar by and WPSC.   
Nor  do I  addr ess t he possi bi l i t y  t hat  AEGI S' s c l ai m was 
pr eser ved wi t h WPSC' s c l ai m agai nst  Ar by i n par agr aph 1 of  t he 
Or der  f or  Di smi ssal .   See maj or i t y op. ,  ¶20;  Wi s.  Pub.  Ser v.  
Cor p.  v.  Ar by Const r . ,  I nc. ,  2011 WI  App 65,  ¶12 n. 2,  333 
Wi s.  2d 184,  798 N. W. 2d 715.  
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Or der  and was di smi ssed wi t h pr ej udi ce.   Under  t hi s 

i nt er pr et at i on of  t he Or der ,  AEGI S l oses and Ar by i s ent i t l ed t o 

j udgment  on t he basi s of  t he Or der ,  wi t hout  f ur t her  anal ysi s 

r egar di ng cl ai m pr ecl usi on.  

¶78 The ci r cui t  cour t  t ook t hi s appr oach.   I t  det er mi ned 

as a mat t er  of  l aw t hat  AEGI S' s c l ai m was di smi ssed wi t h 

pr ej udi ce by t he f eder al  cour t ' s  Or der  f or  Di smi ssal .   For  t he 

c i r cui t  cour t ,  t hat  was t he end of  t he di scussi on.   The ci r cui t  

cour t  di d not  anal yze t he el ement s of  c l ai m pr ecl usi on when i t  

gr ant ed Ar by' s mot i on t o di smi ss. 4       

¶79 Ar by seems t o f ocus most  of  i t s  at t ent i on on ar gui ng 

t hat  i t  i s  ent i t l ed t o j udgment  on t he basi s of  c l ai m pr ecl usi on 

as opposed t o ar gui ng t hat  i t  i s  ent i t l ed t o j udgment  sol el y on 

t he basi s of  t he t ext  of  t he Or der  f or  Di smi ssal .  

¶80 The cour t  of  appeal s and t he maj or i t y opi ni on can be 

r ead t o hol d t hat  AEGI S' s pl eadi ng of  i t s  af f i r mat i ve def ense i n 

t he f eder al  l awsui t  i s ,  as a mat t er  of  Wi sconsi n l aw,  t he 

f unct i onal  equi val ent  of  a cr oss- cl ai m f or  i ndemni f i cat i on and 

                                                 
4 Al t hough t he par t i es made r ef er ence t o c l ai m pr ecl usi on i n 

t he c i r cui t  cour t ,  det ai l ed anal ysi s of  t he el ement s of  c l ai m 
pr ecl usi on comes i nt o t he par t i es '  ar gument  at  t he cour t  of  
appeal s.  
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t hat  as a " c l ai m"  i t  f i t s  wi t hi n par agr aph 2 of  t he f eder al  

Or der . 5 

¶81 Under  bot h cour t s '  i nt er pr et at i on of  Wi sconsi n 

pl eadi ng,  i t  seems t o me t hat  nei t her  t he cour t  of  appeal s nor  

t he maj or i t y need r each t he i ssue of  c l ai m pr ecl usi on;  Ar by i s 

ent i t l ed t o j udgment  on t he basi s of  t he Or der .   Never t hel ess,  

t he cour t  of  appeal s and t he maj or i t y anal yzed each el ement  of  

c l ai m pr ecl usi on.  

¶82 A t hi r d i nt er pr et at i on of  t he Or der  i s t hat  t he Or der  

i s ambi guous wi t h r egar d t o whet her  AEGI S' s i ndemni f i cat i on 

c l ai m i s addr essed i n par agr aph 1 or  par agr aph 2 or  i s not  

addr essed i n t he Or der  at  al l .   I f  a cour t  concl udes t hat  t he 

Or der  i s ambi guous,  t he cour t  mi ght  l ook t o ext r i nsi c mat er i al s 

                                                 
5 I  agr ee wi t h t he maj or i t y t hat  under  Semt ek I nt er nat i onal  

I nc.  v.  Lockheed Mar t i n Cor p. ,  531 U. S.  497 ( 2001) ,  i t  i s  
appr opr i at e t o appl y Wi sconsi n c l ai m pr ecl usi on l aw t o det er mi ne 
t he pr ecl usi ve ef f ect  of  a j udgment  of  a f eder al  cour t  t hat  was 
si t t i ng i n di ver si t y j ur i sdi ct i on.   See maj or i t y  op. ,  ¶¶30,  69.   
That  bei ng sai d,  i f  t he cour t  i s  i nt er pr et i ng t he t ext  of  t he 
f eder al  cour t ' s  Or der ,  i t  mi ght  be appr opr i at e t o consi der  
f eder al  l aw r egar di ng t he meani ng of  t he wor d " c l ai m"  and t he 
f eder al  i nt er pr et at i on of  i mper f ect  pl eadi ngs,  because i t  seems 
t hat  t he Or der  mi ght  have been cr af t ed on t he basi s of  f eder al  
pl eadi ng l aw.  
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cl ar i f y i ng t he par t i es '  i nt ent 6 or  mi ght  appl y a c l ai m pr ecl usi on 

anal ysi s t o det er mi ne whet her  AEGI S' s i ndemni f i cat i on c l ai m may 

pr oceed.    

¶83 An anal ysi s of  t he par t i es '  i nt ent  appear s i n t he 

opi ni on of  t he cour t  of  appeal s.   The cour t  of  appeal s st at ed 

t hat  " [ t ] he onl y r easonabl e i nf er ence i s t hat ,  had t he par t i es 

i nt ended t hat  AEGI S be abl e t o asser t  i n a separ at e act i on a 

c l ai m f or  i ndemni f i cat i on f r om Ar by f or  t hat  payment ,  t hey woul d 

have i ncl uded AEGI S i n t hi s [ f i r st ]  except i on. " 7  The i nf er ence 

dr awn by t he cour t  of  appeal s i s not ,  i n my opi ni on,  t he onl y 

r easonabl e i nf er ence t o be dr awn f r om t he Or der .   Ther e ar e 

ot her  r easonabl e i nf er ences and i nt er pr et at i ons of  t he Or der .    

¶84 Thi s case i s bef or e t he cour t  on ei t her  a mot i on t o 

di smi ss ( accor di ng t o t he c i r cui t  cour t )  or  a mot i on f or  summar y 

j udgment  ( accor di ng t o t he cour t  of  appeal s) .   The r ecor d i s t he 

                                                 
6 See,  e. g. ,  Town Bank v.  Ci t y Real  Est at e Dev. ,  LLC,  2010 

WI  134,  ¶33,  330 Wi s.  2d 340,  793 N. W. 2d 476 ( " Onl y when t he 
cont r act  i s  ambi guous,  meani ng i t  i s  suscept i bl e t o mor e t han 
one r easonabl e i nt er pr et at i on,  may t he cour t  l ook beyond t he 
f ace of  t he cont r act  and consi der  ext r i nsi c evi dence t o r esol ve 
t he par t i es '  i nt ent . " ) ;  Mi l l er  v .  Mi l l er ,  67 Wi s.  2d 435,  441,  
227 N. W. 2d 626 ( 1975)  ( " I n t hi s case,  bot h t he st i pul at i on and 
t he j udgment  i ncor por at i ng i t  speci f y onl y t hat  suppor t  payment s 
shal l  be made ' unt i l  t he f ur t her  or der  of  t he cour t . '  .  .  .  No 
ambi gui t y appear s on t he f ace of  t he st i pul at i on,  t her ef or e 
r esor t  t o t he subj ect i ve i nt ent s  of  t he par t i es at  t he t i me of  
t he st i pul at i on i s unnecessar y. " ) ;  Per el es,  259 Wi s.  at  271 
( over r ul ed on ot her  gr ounds by MacLean v.  Fi r st  Nat ' l  Bank of  
Madi son,  47 Wi s.  2d 396,  404,  177 N. W. 2d 874 ( 1970) )  ( " I f  t he 
ambi gui t i es appear  i n t he f i nal  j udgment  t hey must ,  of  cour se,  
be cl ar i f i ed and t he j udgment  const r ued or  i nt er pr et ed so t hat  
par t i es asser t i ng conf l i c t i ng r i ght s under  i t  may be i nf or med 
and t hose char ged wi t h a dut y t o act  may be i nst r uct ed. " ) .  

7 Ar by Const r . ,  333 Wi s.  2d 184,  ¶30.  
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f eder al  pl eadi ngs.   The f eder al  Or der  f or  Di smi ssal  was based on 

" r epr esent at i on[ s]  of  counsel "  and on t he set t l ement  i n t he 

pr i or  f eder al  act i on;  no r epr esent at i ons or  set t l ement  document s 

ar e par t  of  t he r ecor d bef or e us.   Can a cour t  det er mi ne,  as a 

mat t er  of  l aw on t he l i mi t ed r ecor d of  t he f eder al  pl eadi ngs,  

t hat  t he onl y r easonabl e i nf er ence i s t hat  t he par t i es di d not  

i nt end AEGI S t o be abl e t o pur sue i t s c l ai m agai nst  Ar by at  a 

l at er  dat e?  

¶85 Per haps t he par t i es agr eed t o r esol ve AEGI S' s 

i ndemni f i cat i on c l ai m at  a l at er  dat e.   Per haps counsel  

r epr esent ed t hat  AEGI S' s i ndemni f i cat i on c l ai m di d not  need t o 

be car ved out  of  t he Or der  f or  Di smi ssal  ( as WPSC' s c l ai m was)  

because t he af f i r mat i ve def ense was not  l abel ed as a " c l ai m"  i n 

t he f eder al  pl eadi ngs and was not  pr oper l y pl eaded as a cr oss-

cl ai m under  t he f eder al  r ul es. 8 

¶86 The maj or i t y does not  expl i c i t l y make t he i nt er pr et i ve 

i nf er ence t hat  t he cour t  of  appeal s made.   Rat her ,  t he maj or i t y 

concl udes,  as a mat t er  of  l aw,  t hat  any mi sl abel ed pl eadi ng,  t he 

subst ance of  whi ch woul d be pr oper l y consi der ed a cr oss- cl ai m,  

wi l l  ser ve t o bar  t he par t y f r om l at er  l i t i gat i ng t hat  c l ai m,  

r egar dl ess of  t he par t i es '  i nt ent  and under st andi ngs i n t he 

                                                 
8 An addi t i onal  possi bi l i t y  i s  t hat  t he par t i es do not  want  

t o r esor t  t o ext r i nsi c mat er i al s r el at i ng t o t he set t l ement ,  
whi ch has been kept  conf i dent i al .  
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pr i or  l i t i gat i on,  i f  t he r equi r ement s of  c l ai m pr ecl usi on ar e 

met . 9  

¶87 The maj or i t y asser t s t hat  " [ a]  par t y i s not  ent i t l ed 

t o r eki ndl e l i t i gat i on when i t  has i mper f ect l y asser t ed a c l ai m 

agai nst  a par t y i n a pr evi ous act i on. "   Maj or i t y op. ,  ¶43.   

Si mi l ar l y,  t he maj or i t y concl udes t hat  " t hi s sui t  i s  s i mpl y an 

at t empt  t o r e- l i t i gat e t he mer i t s of  t he c l ai m. "   Maj or i t y op. ,  

¶66.    

¶88 I  agr ee wi t h t he maj or i t y ' s asser t i on t hat  a par t y 

shoul d not  be al l owed t o r e- l i t i gat e or  r eki ndl e a c l ai m by 

hi di ng behi nd t he gui se t hat  t he c l ai m was i mpr oper l y pl eaded i n 

t he pr i or  act i on.   I  agr ee wi t h t he maj or i t y t hat  a mi sl abel ed 

cr oss- cl ai m may be gi ven pr ec l usi ve ef f ect  i n a subsequent  

act i on. 10  But  at  t hi s st age i n t he pr esent  case,  I  am unabl e t o 

                                                 
9 The maj or i t y st at es t hat  i dent i t y of  c l ai ms i s  sat i sf i ed 

because t he cl ai m " exi st ed and was known"  i n t he pr i or  
l i t i gat i on.   Maj or i t y op. ,  ¶59.   A cr oss- cl ai m f or  cont r act ual  
i ndemni f i cat i on can " exi st  and be known"  wi t hout  becomi ng 
compul sor y.   The maj or i t y ' s l anguage i s t oo br oad.   

10 I n a much di f f er ent  cont ext ,  t r eat i ng AEGI S' s af f i r mat i ve 
def ense as a cr oss- cl ai m woul d be a c l assi c appl i cat i on of  
" subst ance over  f or m. "   I f  AEGI S wer e at  r i sk of  l osi ng i t s 
c l ai m based on t he t echni cal  pl eadi ng er r or ,  and i t  woul d not  be 
pr ej udi c i al  t o Ar by t o t r eat  t he af f i r mat i ve def ense as a cr oss-
cl ai m,  t he " t enor  of  moder n l aw"  woul d cer t ai nl y suppor t  r ai s i ng 
subst ance over  f or m.   Cf .  maj or i t y op. ,  ¶37.  
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det er mi ne f r om t he r ecor d bef or e t he cour t  whet her  AEGI S i s,  i n 

f act ,  at t empt i ng t o r e- l i t i gat e or  r eki ndl e i t s c l ai m,  or  i f  t he 

par t i es i nst ead l ef t  t he c l ai m t o be r esol ved i n a subsequent  

act i on. 11 

¶89 For  t he r easons st at ed above,  I  r espect f ul l y wr i t e 

separ at el y.   

¶90 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s concur r ence/ di ssent .  

                                                                                                                                                             
The pr i nci pl e of  subst ance over  f or m i s usual l y i nvoked ( 1)  

t o al l ow l i t i gant s t hei r  day i n cour t ;  ( 2)  t o r esol ve i ssues on 
t he mer i t s;  and ( 3)  af t er  car ef ul  consi der at i on of  pot ent i al  
pr ej udi ce t hat  wi l l  r esul t  f r om over l ooki ng a t echni cal  def ect  
i n a pl eadi ng.   See,  e. g. ,  Cr uz v.  DI LHR,  81 Wi s.  2d 442,  449,  
260 N. W. 2d 692 ( 1978) .   The maj or i t y acknowl edges,  but  does not  
expl or e,  t he f act  t hat  t her e i s some " t ensi on"  bet ween i t s 
st r i ct  appl i cat i on of  subst ance over  f or m t o pr ecl ude a par t y 
f r om br i ngi ng a c l ai m and t he t ypi cal  r el i ance on subst ance over  
f or m as a met hod of  pr eser vi ng a par t y ' s oppor t uni t y t o 
l i t i gat e.   Maj or i t y op. ,  ¶66.  

11 The case woul d be di f f er ent  i f  t he c l ai m i n quest i on wer e 
an or di nar y c l ai m as opposed t o a cr oss- cl ai m.   I n t hat  
scenar i o,  i t  woul d not  mat t er  whet her  t he c l ai m was act ual l y 
br ought  or  whet her  t he par t i es act ual l y addr essed t he cl ai m.   
Under  t he t r ansact i onal  appr oach t o c l ai m pr ecl usi on,  an 
or di nar y c l ai m ar i s i ng f r om t he same t r ansact i on may be 
pr ecl uded even i f  i t  was mi sl abel ed or  not  br ought  at  al l ,  i n 
any f or m.  

Much of  t he maj or i t y ' s di scussi on r egar di ng t he pot ent i al  
consequences of  an al t er nat i ve hol di ng does not  make cl ear  t hat  
t he pr esent  case af f ect s onl y cr oss- cl ai ms and ot her  c l ai ms t hat  
ar e per mi ssi ve,  as opposed t o compul sor y.   See,  e. g. ,  maj or i t y 
op. ,  ¶38,  67.  
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