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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s t hat  af f i r med t he 

convi ct i on of  Jason Goss f or  f i f t h of f ense dr unk dr i v i ng. 1 The 

case ar i ses f r om a t r af f i c  st op.   Goss was st opped by a pol i ce 

of f i cer  f or  havi ng a di r t y l i cense pl at e and a br oken l i cense 

pl at e l amp.   Af t er  pul l i ng Goss over ,  t he of f i cer  di scover ed 

t hat  Goss had a r evoked l i cense and had f our  pr i or  dr unk dr i v i ng 

convi ct i ons and was t her ef or e subj ect  t o a . 02 pr ohi bi t ed 

                                                 
1 St at e v.  Goss,  No.  2010AP1113- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Nov.  29,  2010) .  
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al cohol  cont ent  ( PAC)  st andar d. 2  I n t he cour se of  ar r est i ng Goss 

f or  t he l i cense of f ense,  t he of f i cer  not i ced t he odor  of  al cohol  

and asked Goss t o pr ovi de a br eat h sampl e f or  a pr el i mi nar y 

br eat h t est  ( PBT) ,  a r equest  t hat  under  st at ut e may be made onl y  

wher e t her e i s pr obabl e cause t o bel i eve t he dr i ver  i s oper at i ng 

a vehi c l e i n v i ol at i on of  one of  t he st at ut es r el at ed t o dr unk 

dr i v i ng.  

¶2 We ar e asked t o det er mi ne whet her  t he of f i cer ' s 

r equest  f or  t he PBT br eat h sampl e was made i n v i ol at i on of  Wi s.  

St at .  § 343. 303,  whi ch st at es t hat  an of f i cer  " may r equest "  a 

PBT br eat h sampl e " [ i ] f  a l aw enf or cement  of f i cer  has pr obabl e 

cause t o bel i eve t hat  t he per son i s v i ol at i ng or  has vi ol at ed s.  

346. 63, "  whi ch pr ohi bi t s dr i v i ng or  oper at i ng a mot or  vehi c l e 

wi t h a pr ohi bi t ed al cohol  concent r at i on.   We agr ee wi t h Goss 

t hat  t he l egi s l at ur e' s i nt ent  was t o r equi r e pr obabl e cause f or  

a r equest  f or  a PBT br eat h sampl e f or  al l  non- commer ci al  

dr i ver s,  i ncl udi ng t hose who ar e subj ect  t o a r educed pr ohi bi t ed 

al cohol  cont ent  st andar d.   Thi s case pr esent s a quest i on we have 

not  pr evi ousl y addr essed:  whet her  pr obabl e cause exi st s t o 

r equest  a PBT br eat h sampl e when t he dr i ver  i s known t o be 

subj ect  t o a . 02 PAC st andar d,  t he of f i cer  knows i t  woul d t ake 

                                                 
2 Wi s.  St at .  § 340. 01 ( 46m) ( c)  ( 2007- 08)  def i nes " Pr ohi bi t ed 

al cohol  concent r at i on"  as " an al cohol  concent r at i on of  mor e t han 
0. 02"  f or  per sons who have t hr ee or  mor e " pr i or  convi ct i ons,  
suspensi ons or  r evocat i ons as count ed under  s .  343. 307( 1) . "   
Ther e i s no di sput e t hat  Goss was subj ect  t o t he . 02 PAC 
st andar d under  Wi s.  St at .  § 340. 01 ( 46m) ( c) .  Al l  r ef er ences t o 
t he Wi sconsi n St at ut es ar e t o t he 2007- 08 ver si on unl ess 
ot her wi se not ed.  
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ver y l i t t l e al cohol  f or  t he dr i ver  t o exceed t hat  l i mi t ,  and t he 

of f i cer  smel l s al cohol  on t he dr i ver .  We now hol d t hat  under  

t hese ci r cumst ances,  t her e i s pr obabl e cause t o r equest  a PBT 

br eat h sampl e.   The PBT br eat h sampl e i n t hi s case was r equest ed 

on t he basi s of  pr obabl e cause as t he st at ut e r equi r es,  and we 

t her ef or e af f i r m t he cour t  of  appeal s.  

I .  BACKGROUND 

¶3 On Oct ober  12,  2008,  Goss was pul l ed over  by an Eau 

Cl ai r e Pol i ce Depar t ment  of f i cer  f or  an obst r uct ed l i cense pl at e 

v i ol at i on.   Goss admi t t ed t o t he of f i cer  t hat  hi s dr i ver ’ s 

l i cense was cur r ent l y r evoked,  whi ch t he of f i cer  conf i r med by 

cont act i ng headquar t er s.   The of f i cer  was al so i nf or med t hat  

Goss had f our  pr i or  dr unk dr i v i ng convi ct i ons.   The of f i cer  t hen 

pl aced Goss under  ar r est  f or  oper at i ng wi t h a r evoked l i cense.   

As t he of f i cer  pl aced Goss i n t he squad car ,  t he of f i cer  not i ced 

t he smel l  of  al cohol . 3 

                                                 
3  Quest i oni ng occur r ed bef or e Goss was gi ven hi s Mi r anda 

war ni ngs and Goss' s st at ement s wer e l at er  suppr essed by t he 
c i r cui t  cour t .  The suppr essi on of  t hese st at ement s was not  
appeal ed by t he St at e and i s not  at  i ssue her e.  Goss' s 
suppr essed st at ement s ar e not  consi der ed i n our  anal ysi s.  
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¶4 The of f i cer  t hen asked Goss t o pr ovi de a br eat h sampl e 

f or  a PBT,  and Goss compl i ed. 4  The PBT i ndi cat ed a 0. 084% bl ood 

al cohol  cont ent .  Fol l owi ng t he PBT,  t he of f i cer  asked Goss t o 

per f or m f i el d sobr i et y t est s and t hen t ook hi m t o a l ocal  

hospi t al ,  wher e a sampl e of  hi s  bl ood was t aken pur suant  t o Wi s.  

St at .  § 343. 305( 2) . 5  Chemi cal  anal ysi s of  t he bl ood sampl e 

r eveal ed a bl ood al cohol  concent r at i on of  0. 080%.   Goss was 

subsequent l y char ged wi t h f i f t h of f ense dr unk dr i v i ng i n 

v i ol at i on of  Wi s.  St at .  § 346. 63( 1) ( b) .  

¶5 I n pr et r i al  mot i ons bef or e t he c i r cui t  cour t  f or  Eau 

Cl ai r e Count y,  t he Hon.  Li sa K.  St ar k pr esi di ng,  Goss asked t hat  

t he r esul t s of  t he PBT be suppr essed on t he gr ounds t hat  

pr obabl e cause di d not  exi st  under  t hese ci r cumst ances f or  t he 

                                                 
4 The St at e at  or al  ar gument  suggest ed t hat  t he cour t  adopt  

a r ul e f or  t hose r ef usi ng t o pr ovi de a PBT br eat h sampl e t hat  i s 
anal ogous t o t he r ul e t he cour t  of  appeal s set  f or t h i n St at e v.  
Babbi t t ,  188 Wi s.  2d 349,  362,  525 N. W. 2d 102 ( Ct .  App.  1994)  
( hol di ng t hat  " admi ssi on of  [ a dr i ver ' s]  r ef usal  t o per f or m a 
f i el d sobr i et y t est  as evi dence of  pr obabl e cause t o ar r est  di d 
not  v i ol at e her  f i f t h amendment  r i ght s" ) .   Goss di d not  r ef use 
t o pr ovi de a br eat h sampl e,  and we have no r eason t o addr ess 
t hat  quest i on on t he f act s of  t hi s case.   

5 Wi s.  St at .  § 343. 305( 2)  pr ovi des:   

I mpl i ed consent .  Any per son who .  .  .   dr i ves or  
oper at es a mot or  vehi c l e upon t he publ i c hi ghways of  
t hi s st at e .  .  .  i s  deemed t o have gi ven consent  t o 
one or  mor e t est s of  hi s or  her  br eat h,  bl ood or  
ur i ne,  f or  t he pur pose of  det er mi ni ng t he pr esence or  
quant i t y i n hi s or  her  bl ood or  br eat h,  of  
al cohol  .  .  .  when r equest ed t o do so by a l aw 
enf or cement  of f i cer  under  sub.  ( 3) ( a)  or  ( am)  or  when 
r equi r ed t o do so under  sub.  ( 3) ( ar )  or  ( b) .  Any such 
t est s shal l  be admi ni st er ed upon t he r equest  of  a l aw 
enf or cement  of f i cer .  .  .  .   
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of f i cer  t o r equest  i t . 6  Goss ar gued t hat  t he onl y basi s f or  t he 

of f i cer ' s r equest  was t he odor  of  al cohol ;  he ar gued t hat  such a 

basi s i s i nsuf f i c i ent  because t hi s cour t  had st at ed i n Count y of  

Jef f er son v.  Renz t hat  t he pr obabl e cause r equi r ed by t he PBT 

st at ut e f or  a non- commer ci al  dr i ver  was i nt ended t o mean " mor e 

pr oof  t han ' any pr esence'  of  an i nt oxi cant . " 7 

¶6 The ci r cui t  cour t  f ound t hat  pr obabl e cause exi s t ed t o 

r equest  a br eat h sampl e f r om Goss under  t hese ci r cumst ances.   

The ci r cui t  cour t  st at ed,   

The quest i on i s  t hen:  Based upon t he f act  t hat  t he 
of f i cer  knew t hi s gent l eman' s l i cense was r evoked,  he 
had f our  pr i or  OWI  of f enses and he smel l ed l i ke 
i nt oxi cant s and t he of f i cer  c l ear l y knew t hat  t he 
bl ood al cohol  cont ent  per mi ssi bl e i s . 02,  i s  t hat  
enough t o r equest  a pr el i mi nar y br eat h t est  and f i el d 
sobr i et y t est s?   

 .  .  .  .  

                                                 
6 The consequence of  suppr essi ng t he bl ood t est  woul d 

gener al l y be t he suppr essi on of  al l  subsequent l y obt ai ned 
evi dence.   

[ I ] n i t s br oadest  sense,  t he [ f r ui t  of  t he poi sonous 
t r ee doct r i ne]  can be r egar ded .  .  .  as a dev i ce t o 
pr ohi bi t  t he use of  any secondar y evi dence whi ch i s 
t he pr oduct  of  or  whi ch owes i t s  di scover y t o i l l egal  
gover nment  act i v i t y. '    

Al t hough t he f r ui t  of  t he poi sonous t r ee spr out ed f r om 
t he Four t h Amendment  .  .  .  [ t he]  doct r i ne has been 
appl i ed t o t he Fi f t h and Si xt h Amendment s as wel l  as 
st at ut or y v i ol at i ons.  

St at e v.  Knapp,  2005 WI  127,  ¶¶24- 25,  285 Wi s.  2d 86,  700 
N. W. 2d 899 ( i nt er nal  c i t at i ons omi t t ed) .  

7 Cnt y.  of  Jef f er son v.  Renz,  231 Wi s.  2d 293,  310,  603 
N. W. 2d 541 ( 1999) .  
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 .  .  .  I ' m goi ng t o f i nd t hat  i t  i s .   

¶7 The cour t  went  on t o di st i ngui sh t he pr obabl e cause 

needed t o r equest  a PBT br eat h sampl e f r om t he pr obabl e cause 

needed f or  ar r est  on t he PAC vi ol at i on:   

I  t hi nk t hat  i s  not  pr obabl e cause f or  ar r est ,  but  i t  
was suf f i c i ent  basi s t o cont i nue t o conduct  addi t i onal  
t est i ng,  and i t ' s  di f f er ent  f r om j ust  smel l i ng al cohol  
on someone wi t h no pr i or  v i ol at i ons or  a di f f er ent  
appl i cabl e st at ut e because you' ve got  t he f our  pr i or  
v i ol at i ons t hat  t he of f i cer  knew about ,  and I  t hi nk 
t hat  makes a di f f er ence.   

¶8 The cour t  of  appeal s af f i r med on t he same gr ounds,  

hol di ng t hat  pr obabl e cause exi st ed t o r equest  t he PBT br eat h 

sampl e.   St at e v .  Goss,  No.  2010AP1113- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Nov.  29,  2010) .   I t  st at ed i n denyi ng Goss' s 

mot i on f or  r econsi der at i on,  " [ W] e agr ee wi t h t he c i r cui t  cour t  

t hat  t he odor  of  i nt oxi cant s,  i n conj unct i on wi t h knowl edge t hat  

Goss had f our  pr i or  OWI  convi ct i ons,  pr ovi ded pr obabl e cause t o 

bel i eve t hat  Goss was i n v i ol at i on of  t he OWI  l aws. "   St at e v.  

Goss,  No.  2010AP1113- CR,  unpubl i shed or der  ( Wi s.  Ct .  App.  Jan.  

7,  2011) .   Thi s cour t  gr ant ed Goss' s pet i t i on f or  r evi ew.  

I I .  APPLI CABLE LAW 

¶9 Thi s case r equi r es us t o const r ue a st at ut e,  whi ch i s 

a mat t er  of  l aw t hat  we r evi ew de novo.   Cnt y.  of  Jef f er son v.  

Renz,  231 Wi s.  2d 293,  301,  603 N. W. 2d 541 ( 1999) .  I t  al so 

r equi r es t hat  we make a det er mi nat i on about  whet her  pr obabl e 

cause exi st ed i n t he par t i cul ar  c i r cumst ances pr esent ed her e.   

" We uphol d t he t r i al  cour t ' s  f i ndi ngs of  f act  unl ess t hey ar e 

c l ear l y er r oneous. "   I d.  at  316.   " Whet her  t hose f act s sat i sf y 
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t he st at ut or y st andar d of  pr obabl e cause i s a quest i on of  l aw we 

r evi ew de novo."   I d.   I n det er mi ni ng whet her  pr obabl e cause 

exi st ed,  we l ook t o t he t ot al i t y  of  t he c i r cumst ances.   St at e v.  

Babbi t t ,  188 Wi s.  2d 349,  356,  525 N. W. 2d 102 ( Ct .  App.  1994) .    

¶10 When we const r ue a st at ut e,  we appl y t he f ol l owi ng 

pr i nci pl es t o our  anal ysi s.    

[ S] t at ut or y i nt er pr et at i on " begi ns wi t h t he l anguage 
of  t he st at ut e.  I f  t he meani ng of  t he st at ut e i s 
pl ai n,  we or di nar i l y  st op t he i nqui r y. "  St at ut or y 
l anguage i s gi ven i t s common,  or di nar y,  and accept ed 
meani ng .  .  .  .    

Cont ext  i s  i mpor t ant  t o meani ng.  So,  t oo,  i s  t he 
st r uct ur e of  t he st at ut e i n whi ch t he oper at i ve 
l anguage appear s.  Ther ef or e,  st at ut or y l anguage i s 
i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used;  not  i n 
i sol at i on but  as par t  of  a whol e;  i n r el at i on t o t he 
l anguage of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  
and r easonabl y,  t o avoi d absur d or  unr easonabl e 
r esul t s.   St at ut or y l anguage i s  r ead wher e possi bl e t o 
gi ve r easonabl e ef f ect  t o ever y wor d,  i n or der  t o 
avoi d sur pl usage.  

St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  

¶¶45- 46,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( i nt er nal  c i t at i ons 

omi t t ed) . 

¶11 Wi sconsi n St at .  § 343. 303,  t he st at ut e we ar e 

concer ned wi t h her e,  st at es i n r el evant  par t ,  " I f  a l aw 

enf or cement  of f i cer  has pr obabl e cause t o bel i eve t hat  t he 

per son i s v i ol at i ng or  has vi ol at ed s.  346. 63 [ whi ch pr ohi bi t s 

dr i v i ng or  oper at i ng a mot or  vehi c l e wi t h a pr ohi bi t ed al cohol  

concent r at i on]  .  .  .  t he of f i cer ,  pr i or  t o an ar r est ,  may 

r equest  t he per son t o pr ovi de a sampl e of  hi s or  her  br eat h f or  

a pr el i mi nar y br eat h scr eeni ng t est  .  .  .  . "  ( emphasi s added) .  
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¶12 For  commer ci al  dr i ver s, 8 t he st at ut e el i mi nat es t he 

r equi r ement  of  pr obabl e cause and per mi t s a PBT r equest  " i f  t he 

of f i cer  det ect s any pr esence of  al cohol  .  .  .  on a per son 

dr i v i ng .  .  .  a commer ci al  mot or  vehi c l e or  has r eason t o 

bel i eve t hat  t he per son i s v i ol at i ng or  has vi ol at ed s.  

346. 63( 7)  or  a l ocal  or di nance i n conf or mi t y t her ewi t h .  .  .  . "  

Wi s.  St at .  § 343. 303 ( emphasi s added) .   These t wo al t er nat i ves 

f or  commer ci al  dr i ver s ar e commonl y r ef er r ed t o as t he " any 

pr esence"  st andar d and t he " r eason t o bel i eve"  st andar d t o 

di st i ngui sh t hese st andar ds f r om t he pr obabl e cause st andar d 

r equi r ed f or  non- commer ci al  dr i ver s.   See Renz,  231 Wi s.  2d 293.   

I f  ei t her  t he " any pr esence"  or  t he " r eason t o bel i eve"  st andar d 

i s sat i sf i ed,  t he of f i cer  may r equest  a PBT br eat h sampl e f r om a 

commer ci al  dr i ver .   Wi s.  St at .  § 343. 303.  

¶13 We exami ned t hi s st at ut e i n Renz i n t he cont ext  of  a 

chal l enge t o a r equest  by an of f i cer  f or  a PBT br eat h sampl e 

f r om a non- commer ci al  dr i ver  who was suspect ed of  havi ng 

vi ol at ed t he count y OWI  or di nance and was subj ect  t o what  was 

t hat  t i me a . 10 pr ohi bi t ed al cohol  cont ent  st andar d. 9  Renz,  231 

Wi s.  2d at  299.   I n Renz,  we det er mi ned t hat  t hi s st at ut e was 

                                                 
8 The st r i ct er  dr unk dr i v i ng pr ovi s i ons f or  commer ci al  

dr i ver s wer e f i r st  cr eat ed i n 1989 by Wi sconsi n Act  105,  whi ch 
r educed t he PAC f or  such dr i ver s t o 0. 04% and cr eat ed ot her  
penal t i es.   See An Hi st or i cal  Summar y of  Wi sconsi n' s Dr unk 
Dr i v i ng Legi s l at i on Legi s l at i ve Ref er ence Bur eau I nf or mat i onal  
Memor andum 09- 1,  LRB- 09- I M- 1 ( Jan.  2009) .  

9 The Jef f er son Count y or di nances Renz had been char ged wi t h 
v i ol at i ng had adopt ed Wi s.  St at .  § 346. 63( 1) ( a)  and ( b)  ( 1993-
94) .  
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ambi guous because i t  was " subj ect  t o .  .  .  conf l i c t i ng,  

r easonabl e i nt er pr et at i ons, "  i d.  at  305,  concer ni ng t he meani ng 

of  t he wor ds " pr obabl e cause t o bel i eve"  and what  quant um of  

evi dence sat i sf i ed t he r equi r ement  of  pr obabl e cause pr i or  t o a 

br eat h sampl e r equest .   We det er mi ned t hat  a r easonabl e per son 

coul d concl ude t hat  " pr obabl e cause t o bel i eve"  means " pr obabl e 

cause f or  ar r est "  on t he gr ounds t hat  " case l aw commonl y def i nes 

pr obabl e cause f or  an ar r est  as pr oof  t hat  woul d l ead a 

r easonabl e pol i ce of f i cer  t o bel i eve t hat  a per son pr obabl y 

commi t t ed a cr i me. "   I d.  at  302.   We det er mi ned t hat  i t  was al so 

r easonabl e t o concl ude,  gi ven t he cont ext  of  t he sur r oundi ng 

l anguage,  t hat  " pr obabl e cause t o bel i eve"  was i nt ended t o mean 

" somet hi ng l ess t han pr obabl e cause f or  ar r est . "   I d.  at  302- 03.  

¶14 We t her ef or e t ur ned t o t he " cont ext ,  hi st or y,  and 

pur pose of  t he st at ut e i n or der  t o det er mi ne t he l egi s l at i ve 

i nt ent . "  I d.  at  305.   The st at ed pur pose of  t he st at ut e, 10 t he 

                                                 
10 Renz quot ed t he f ol l owi ng st at ement  of  pur pose:  

The l egi s l at ur e i nt ends by passage of  t hi s act :  

1.  To pr ovi de maxi mum saf et y f or  al l  user s of  t he 
hi ghways of  t hi s st at e.  

2.  To pr ovi de penal t i es suf f i c i ent  t o det er  t he 
oper at i on of  mot or  vehi c l es by per sons who ar e 
i nt oxi cat ed.  

3.  To deny t he pr i v i l eges of  oper at i ng mot or  vehi c l es 
t o per sons who have oper at ed t hei r  mot or  vehi c l es 
whi l e i nt oxi cat ed.  

4.  To encour age t he vi gor ous pr osecut i on of  per sons 
who oper at e mot or  vehi c l es whi l e i nt oxi cat ed.  
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r emoval  of  t he penal t y f or  r ef usal  of  a r equest  f or  a br eat h 

sampl e f or  a PBT, 11 t he wor ds chosen t o descr i be t he t est , 12 and 

t he absur d r esul t s pr oduced by r eadi ng t he st at ut e t o r equi r e 

                                                                                                                                                             
5.  To pr omot e dr i ver  i mpr ovement ,  t hr ough appr opr i at e 
t r eat ment  or  educat i on or  bot h,  of  per sons who oper at e 
mot or  vehi c l es whi l e i nt oxi cat ed.  

Renz,  231 Wi s.  2d at  315 ( quot i ng § 2051( 13) ( b) ,  ch.  20,  Laws of  
1981) .  

11 " The f act  t hat  t he l egi s l at ur e r emoved t he penal t y f or  
r ef usi ng t o t ake a PBT i s f ur t her  evi dence t hat  t he l egi s l at ur e 
i nt ended t he PBT t o be a pr el i mi nar y,  i nvest i gat i ve t est . "   
Renz,  231 Wi s.  2d at  314.   Thi s cour t  made a s i mi l ar  obser vat i on 
i n St at e v.  Fi scher ,  2010 WI  6,  ¶32,  322 Wi s.  2d 265,  778 N. W. 2d 
629.   Ther e we st at ed,  " I n t he evi dent i ar y gap bet ween 
r easonabl e suspi c i on and pr obabl e cause f or  ar r est ,  a 
vol unt ar i l y  t aken PBT can f ur ni sh t he necessar y evi dence t o 
r emove an i mpai r ed dr i ver  f r om t he r oad. "   I d. ,  ¶32.   Just i ce 
Annet t e Ki ngsl and Zi egl er ,  i n her  concur r ence i n Fi scher ,  j oi ned 
t he maj or i t y but  wr ot e t o emphasi ze t he l ack of  r el i abi l i t y  of  
PBT r esul t s:  " I  concl ude t hat  as a mat t er  of  l aw PBT r esul t s ar e 
nei t her  r el i abl e nor  admi ssi bl e f or  t he pur pose of  conf i r mi ng or  
di spel l i ng a def endant ' s speci f i ed al cohol  concent r at i on i n an 
OWI  or  PAC t r i al . "   I d. ,  ¶37 ( Zi egl er ,  J. ,  concur r i ng) .   I n 
gr ant i ng a " condi t i onal  wr i t "  of  habeas cor pus t o Fi scher  af t er  
our  deci s i on,  a Uni t ed St at es magi st r at e j udge or der ed t hat  t he 
convi ct i on be set  asi de " unl ess t he st at e i ni t i at es pr oceedi ngs 
t o r et r y and commences t he r et r i al  of  Fi scher . "   Fi scher  v.  
Ozaukee Cnt y.  Ci r cui t  Cour t ,  741 F.  Supp.  2d 944,  958- 59 ( E. D.  
Wi s.  Jan.  7,  2011) .   Onl i ne cour t  r ecor ds i ndi cat e t hat  a 
r et r i al  i s  cur r ent l y schedul ed f or  Mar ch 20,  2012.  

12 " The l egi s l at ur e ent i t l ed Wi s.  St at .  § 343. 303 
' Pr el i mi nar y br eat h scr eeni ng t est , '  and t he t ext  of  t he st at ut e 
al so descr i bes t he t est  as a ' pr el i mi nar y br eat h scr eeni ng 
t est . '  .  .  .  [ W] hen i t  descr i bed t he t est  as ' pr el i mi nar y, '  t he 
l egi s l at ur e c l ear l y i ndi cat ed t hat  i t  i nt ended t he t est  t o be a 
pr epar at i on f or  somet hi ng el se.  I t  seems obvi ous t hat  t hat  
somet hi ng el se——t he mai n mat t er ——i s t he ar r est  i t sel f . "  Renz,  
231 Wi s.  2d at  313.  
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pr obabl e cause f or  ar r est  bef or e a br eat h sampl e t est 13 convi nced 

us t hat  t he l egi s l at ur e i nt ended f or  a PBT t o f unct i on as a 

pr el i mi nar y scr eeni ng t ool  t o be used pr i or  t o an ar r est  and 

t hus i nt ended t o per mi t  pol i ce t o r equest  a PBT br eat h sampl e 

wi t h somet hi ng l ess t han pr obabl e cause f or  ar r est . 14   

¶15 The l egi s l at ur e enact ed Wi s.  St at .  § 340. 01( 46m) ( c)  i n 

2000,  af t er  Renz was deci ded,  est abl i shi ng a PAC of  . 02 f or  

dr i ver s wi t h t hr ee or  mor e pr i or  OWI  convi ct i ons.   1999 Wi s.  Act  

109.   The l egi s l at ur e has si nce enact ed l egi s l at i on t hat  makes 

t he . 02 PAC st andar d under  Wi s.  St at .  § 340. 01( 46m) ( c)  

                                                 
13 Thus,  under  t he def endant ' s i nt er pr et at i on,  an 
of f i cer  coul d .  .  .  r equest  a PBT [ onl y]  af t er  al r eady 
havi ng est abl i shed pr obabl e cause f or  an ar r est ,  even 
t hough t he st at ut e expl i c i t l y  pr ovi des t hat  t he 
of f i cer  may use t he PBT r esul t  i n det er mi ni ng whet her  
t o make an ar r est .  Fur t her mor e,  bef or e pr esent i ng 
evi dence of  t he PBT r esul t  t o r ebut  a chal l enge t o 
pr obabl e cause f or  an OWI  ar r est ,  t he pet i t i oner  woul d 
have t o pr ove t hat  pr obabl e cause t o ar r est  exi st ed 
bef or e t he PBT was admi ni st er ed,  even t hough t he 
st at ut e c l ear l y  st at es t hat  t he PBT r esul t  wi l l  be 
admi ssi bl e " t o show pr obabl e cause f or  an ar r est ,  i f  
t he ar r est  i s  chal l enged. "    

Basi c pr i nci pl es of  st at ut or y const r uct i on di sf avor  an 
i nt er pr et at i on of  t he f i r st  sent ence t hat  y i el ds such 
unr easonabl e r esul t s.   

Renz,  231 Wi s.  2d at  306- 07 ( i nt er nal  c i t at i ons omi t t ed) .  

14 Ther e i s a l ar ge body of  l aw set t i ng f or t h pr obabl e cause 
st andar ds at  var i ous st ages of  cr i mi nal  pr oceedi ngs.   For  an 
anal ysi s and over vi ew,  see Renz,  231 Wi s.  2d at  317- 27 
( Abr ahamson,  C. J. ,  concur r i ng) .   Thi s case does not  pr oduce any 
new st andar d but  r at her  appl i es t he est abl i shed PBT br eat h 
sampl e r equest  st andar d t o a set  of  f act s not  pr evi ousl y 
addr essed.  
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appl i cabl e t o peopl e subj ect  t o an i gni t i on i nt er l ock or der .   

See 2009 Wi s.  Act  100.  

I I I .  ANALYSI S 

¶16 As t he par t i es agr ee,  t hi s cour t  has not  speci f i cal l y 

appl i ed t he pr obabl e cause st andar d f r om Wi s.  St at .  § 343. 303 as 

i nt er pr et ed i n Renz i n a PAC case i nvol v i ng a subj ect  l i mi t ed t o 

a . 02 PAC st andar d.   We now t ur n t o t he appl i cat i on of  t hi s 

st andar d t o t he f act s of  t hi s case.   " We uphol d t he t r i al  

cour t ' s  f i ndi ngs of  f act  unl ess t hey ar e c l ear l y er r oneous. "  

Renz,  231 Wi s.  2d at  316.   " Whet her  t hose f act s sat i sf y t he 

st at ut or y st andar d of  pr obabl e cause i s a quest i on of  l aw we 

r evi ew de novo. "   I d.  

¶17 I n t hi s case t he of f i cer  knew bef or e he r equest ed t he 

PBT br eat h sampl e t hat  Goss had f our  pr i or  OWI  convi ct i ons and 

was t her ef or e subj ect  t o a ver y l ow PAC st andar d.   The of f i cer  

t est i f i ed at  t he mot i on hear i ng t hat ,  as he pl aced Goss i n t he 

back of  t he squad car ,  he " smel l ed an odor  of  i nt oxi cant s comi ng 

f r om hi s per son. "   And he t est i f i ed t hat  he t ook i nt o 

consi der at i on t he knowl edge t hat  even a smal l  amount  of  al cohol  

coul d put  a suspect  over  a . 02 PAC st andar d:   " [ I ] f  I  smel l  any 

odor  of  i nt oxi cant ,  I  guess t her e' s mor e suspi c i on t hat  he' s 

goi ng t o be over  t hat  . 02 .  .  .  . "   

¶18 The f act s as f ound by t he c i r cui t  cour t  and not  

di sput ed on appeal  ar e as f ol l ows:  

Based upon al l  of  t he——t he t ot al i t y of  t he 
c i r cumst ances and t he i nf or mat i on i n t he of f i cer ' s 
knowl edge,  t he Def endant  .  .  .  smel l ed of  al cohol ,  
whi ch [ t he of f i cer ]  l ear ned af t er  he' d ar r est ed t he 



No.  2010AP1113- CR   

 

13 
 

Def endant  [ on t he oper at i ng af t er  r evocat i on char ge]  
and pl aced hi m i n t he squad car ,  and he knew t hat  he 
had f our  pr i or  ar r est s f or  oper at i ng whi l e 
i nt oxi cat ed. 15 

The ci r cui t  cour t  al so r ef er enced t he l ow PAC st andar d 

appl i cabl e t o Goss and t he f act  t hat  a per son consumi ng even a 

smal l  amount  of  al cohol  woul d exceed t hat  l i mi t :  " [ W] i t h f our  

pr i or  OWI s,  a r evoked l i cense and smel l i ng l i ke al cohol  when 

you' r e buckl i ng someone i n,  i t  woul d be r easonabl e,  I  t hi nk,  f or  

t he of f i cer  t o check and t o bel i eve t hat  he had consumed al cohol  

and t o quest i on whet her  or  not .   I  mean,  basi cal l y,  i t ' s  a dr i nk 

or  a dr i nk and a hal f . "  

¶19 Whi l e t her e i s no di sput e as t o t he f act s,  t he par t i es 

char act er i ze t he appl i cat i on of  t he l aw under  t hese 

ci r cumst ances di f f er ent l y.   Goss ar gues t hat  t he of f i cer  i n t hi s 

case asked f or  a br eat h sampl e f or  t he PBT sol el y on t he basi s 

of  t he smel l  of  al cohol  and t hat  he t her ef or e di d so wi t hout  t he 

st at ut or i l y  r equi r ed pr obabl e cause.   He ar gues t hat  under  t he 

st at ut e,  onl y a commer ci al  dr i ver  can be asked by an of f i cer  t o 

pr ovi de a PBT br eat h sampl e wi t hout  a showi ng of  pr obabl e cause 

when " t he of f i cer  det ect s any pr esence of  al cohol  .  .  .  on [ t he]  

per son dr i v i ng .  .  .  . "   Wi s.  St at .  § 343. 303.   He r easons t hat  

because t he l egi s l at ur e cr eat ed t he t wo l evel s of  pr oof  

r equi r ed——t he " any pr esence of  al cohol "  st andar d and t he 

                                                 
15 The quest i on of  whet her  t he of f i cer  al so knew Goss was on 

pr obat i on was al so di scussed i n t he mot i on hear i ng,  but  as t he 
St at e acknowl edges,  " [ T] he t r i al  cour t  opi ned t hat  t he st at e had 
not  met  i t s bur den of  pr oof  as t o t hi s i ssue,  and t hus di smi ssed 
i t  f r om i t s anal ysi s. "   Resp.  Br .  at  6 n. 1.  
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" pr obabl e cause t o bel i eve st andar d" ——t hat  pr obabl e cause has t o 

mean somet hi ng mor e t han " det ect [ i ng]  any pr esence of  al cohol . "   

See i d.   Hi s posi t i on,  as expl ai ned i n hi s br i ef s and at  or al  

ar gument ,  i s  based on t hr ee poi nt s:  f i r st ,  t hat  t he r equi r ement  

of  pr obabl e cause under  Renz appl i es t o al l  non- commer ci al  

dr i ver s,  even t hose subj ect  t o a l ower  PAC st andar d;  second,  

t hat  Goss' s pr i or  convi ct i ons have no pr obat i ve val ue and ar e 

i r r el evant  t o a pr obabl e cause det er mi nat i on;  and f i nal l y,  t hat  

t her e was not hi ng but  t he odor  of  al cohol  i n t hi s i nst ance t o 

suppor t  t he r equest  f or  t he br eat h sampl e f or  t he PBT.  

¶20 The St at e agr ees t hat  pr obabl e cause i s r equi r ed t o 

r equest  a PBT br eat h sampl e,  but  i t  ar gues t hat  pr obabl e cause 

exi st ed her e and was suppor t ed by t he f act s t hat  Goss smel l ed of  

i nt oxi cant s and t hat  t he of f i cer  knew Goss had f our  pr i or  OWI  

convi ct i ons and woul d t her ef or e be subj ect  t o t he . 02 PAC 

st andar d.   The St at e asser t s t hat  t he st andar d of  pr obabl e cause 

est abl i shed i n Renz i s t her ef or e sat i sf i ed her e.  I t  ar gues t hat  

Renz was not  i nt ended t o cr eat e a br i ght  l i ne r ul e and t hat  

t her e ar e s i gni f i cant  di f f er ences bet ween t he f act s of  Renz and 

t he f act s of  t hi s case.   Renz i nvol ved an i nvest i gat i on of  an 

OWI  vi ol at i on,  not  a PAC vi ol at i on,  and t he def endant  i n Renz 

was subj ect  t o a PAC f i ve t i mes t he PAC l evel  Goss was subj ect  

t o. 16  I nst ead,  i t  ar gues t hat  Renz st ands f or  t he pr oposi t i on 

t hat  a br eat h sampl e may be r equest ed f or  a PBT wi t h l ess 

                                                 
16 The or di nance appl i cabl e t o Renz adopt ed a st at ut e t hat  

est abl i shed t he PAC st andar d at  . 10.  See Wi s.  St at .  
340. 01( 46m) ( a)  ( 1993- 94) ;  Renz,  231 Wi s.  2d at  299 n. 3.   
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evi dence t han t hat  r equi r ed t o est abl i sh pr obabl e cause f or  

ar r est ;  i t  ar gues t hat  t he ev i dence necessar y t o est abl i sh 

pr obabl e cause t o ar r est  i s  l ess f or  one cr i me t han f or  anot her ,  

and t he amount  of  evi dence t hat  const i t ut es pr obabl e cause t o 

r equest  a PBT al so changes accor di ngl y. 17  The St at e al so 

cont ends t hat  as a pr act i cal  mat t er ,  r equi r i ng mor e f act s t han 

odor  and t he knowl edge t hat  t he dr i ver  i s subj ect  t o a l ower  PAC 

st andar d woul d r ender  t he PBT st at ut e meani ngl ess and unusabl e 

f or  PAC cases. 18  I n such cases,  a dr i ver  who i s i n v i ol at i on i s 

st i l l  unl i kel y t o di spl ay any ot her  per cept i bl e s i gns of  havi ng 

consumed al cohol .    

                                                 
17 As t he St at e ar gues i n i t s br i ef ,  " Ther e i s not hi ng i n 

t he [ Renz]  opi ni on t o suggest  t hat  t hi s mi ddl e st andar d i s not  
f l exi bl e as t o i t s r equi r ement s,  dependi ng on t he t ype of  
of f ense i nvol ved.   Goss i s sel l i ng Renz shor t ,  ar gui ng i n ef f ect  
t hat  i t   .  .  .  set [ s]  up a r i gi d t est  t hat  must  be met  even i f  
l aws change. "   Resp.  Br .  at  7- 8.   

18 Wi s.  St at .  § 346. 63( 1) ( a) ,  t he OWI  st at ut e,  pr ohi bi t s any 
per son f r om dr i v i ng or  oper at i ng a mot or  vehi c l e whi l e " [ u] nder  
t he i nf l uence of  an i nt oxi cant  .  .  .  t o a degr ee whi ch r ender s 
hi m or  her  i ncapabl e of  saf el y dr i v i ng. "   The PAC st at ut e,  
§ 346. 63( 1) ( b) ,  i n cont r ast ,  pr ohi bi t s any per son f r om dr i v i ng 
or  oper at i ng a mot or  vehi c l e whi l e " [ t ] he per son has a 
pr ohi bi t ed al cohol  concent r at i on. "   The PAC st andar d t hat  
appl i es t o dr i ver s wi t h t wo or  f ewer  pr i or  OWI  convi ct i ons i s 
. 08,  Wi s.  St at .  § 340. 01( 46m) ( a) ;  t he PAC st andar d t hat  appl i es 
t o Goss under  Wi s.  St at .  § 340. 01( 46m) ( c)  i s . 02;  and a per son 
who has not  at t ai ned t he l egal  dr i nki ng age may not  dr i ve wi t h 
an al cohol  concent r at i on of  " mor e t han 0. 0, "  Wi s.  St at .  
§ 346. 63( 2m) .   ( The st at ut e concer ni ng dr i ver s who have not  
at t ai ned t he l egal  dr i nki ng age makes no speci f i c  r ef er ence t o a 
r equi r ement  of  pr obabl e cause but  dependi ng on t he 
ci r cumst ances,  case l aw may r equi r e such a det er mi nat i on.   See 
St at e v.  Woods,  117 Wi s.  2d 701,  710,  345 N. W. 2d 457 ( 1984)  
( appl y i ng st andar ds f or  pr obabl e cause t o ar r est  an adul t  i n a 
case i nvol v i ng a j uveni l e) . )         
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¶21 Our  t ask i s t o det er mi ne whet her  pr obabl e cause 

exi st ed t o r equest  a PBT br eat h sampl e f r om a non- commer ci al  

dr i ver  on t he f act s pr esent ed.   Goss asks us t o appr oach t he j ob 

of  det er mi ni ng whet her  pr obabl e cause i s est abl i shed on t hi s set  

of  f act s by essent i al l y  pl aci ng hi m not  i n one of  t he cat egor i es 

of  commer ci al  and non- commer ci al  dr i ver s est abl i shed i n t he 

st at ut e,  but  i nst ead wi t hi n a t hi r d cat egor y of  dr i ver s——t hose 

non- commer ci al  dr i ver s subj ect  t o t he . 02 PAC st andar d.   Goss 

ar gues t hat  onl y t hen shoul d we t ur n t o t he t ask of  gat her i ng 

ot her  r emai ni ng f act s besi des t he appl i cabl e l ower  PAC st andar d 

t hat  woul d suppor t  pr obabl e cause t o r equest  a PBT br eat h 

sampl e.   Hi s appr oach,  i n ot her  wor ds,  woul d r emove t he 

appl i cabl e PAC st andar d f r om t he l i s t  of  f act s t o be consi der ed 

i n t he t ot al i t y of  t he c i r cumst ances f or  a det er mi nat i on of  

pr obabl e cause.   He suppor t s t hi s appr oach wi t h t he asser t i on 

t hat  t he pr i or  convi ct i ons have no pr obat i ve val ue and t her ef or e 

ar e not  r el evant  t o a det er mi nat i on of  pr obabl e cause.    Hi s 

ar gument  seems t o be t hat  t o uphol d t he r equest  f or  a PBT br eat h 

sampl e i n t hi s case woul d i n ef f ect ,  f or  al l  dr i ver s i n t he 

cat egor y of  non- commer ci al  dr i ver s subj ect  t o t he . 02 PAC,  er ase 

t he r equi r ement  of  pr obabl e cause and subst i t ut e i nst ead t he 

" any pr esence of  al cohol "  st andar d t hat  t he st at ut e appl i es onl y 

t o commer ci al  dr i ver s.  

¶22 One f l aw i n hi s ar gument  i s t he pr oposi t i on t hat  pr i or  

convi ct i ons have no pr obat i ve val ue and ar e i r r el evant  i n a 

pr obabl e cause anal ysi s.   That  i s i nconsi st ent  wi t h our  
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r easoni ng i n St at e v.  Lange,  i n whi ch we l i s t ed sever al  f act or s 

i n suppor t  of  pr obabl e cause, 19 one of  whi ch was t he f ol l owi ng:  

[ B] y t he t i me of  t he ar r est ,  Of f i cer  Hof f man had 
di scover ed t hat  t he def endant  had a pr i or  convi ct i on 
f or  oper at i ng a mot or  vehi c l e whi l e under  t he 
i nf l uence of  an i nt oxi cant .  Of f i cer  Hof f man coul d t ake 
t hi s evi dence i nt o account  when det er mi ni ng whet her  
she had pr obabl e cause t o bel i eve t hat  t he def endant  
was under  t he i nf l uence of  an i nt oxi cant  whi l e 
oper at i ng hi s vehi c l e.  

St at e v.  Lange,  2009 WI  49,  ¶33,  317 Wi s.  2d 383,  766 N. W. 2d 551 

( emphasi s added) .    

¶23 Anot her  f l aw i n Goss' s appr oach i s t hat  he c i t es no 

basi s i n t he st at ut e or  case l aw t hat  woul d l ead us t o f or mul at e 

t he quest i on pr esent ed as he essent i al l y  does ( " For  dr i ver s 

subj ect  t o a . 02 PAC,  i s t he odor  of  al cohol  al one suf f i c i ent  t o 

est abl i sh pr obabl e cause,  not wi t hst andi ng our  hol di ng i n Renz t o 

t he cont r ar y?" ) .   Rat her ,  t he quest i on shoul d be:   " For  any non-

commer ci al  dr i ver ,  does pr obabl e cause exi st  t o r equest  a PBT 

br eat h sampl e when t he f act s known t o t he of f i cer  i ncl ude an 

odor  of  al cohol  and t he knowl edge t hat  t he dr i ver  i s subj ect  t o 

a . 02 PAC t hat  t akes ver y l i t t l e consumed al cohol  t o exceed?"   

The st at ut e cr eat es t wo cat egor i es of  dr i ver s,  and Goss f al l s 

                                                 
19 St at e v.  Lange,  2009 WI  49,  317 Wi s.  2d 383,  766 

N. W. 2d 551,  addr essed t he quest i on of  whet her  t her e was pr obabl e 
cause t o ar r est ,  r at her  t han t he quest i on we addr ess her e,  whi ch 
i s whet her  t her e was pr obabl e cause t o r equest  a PBT br eat h 
sampl e;  we ci t e i t  her e because i t  i l l ust r at es t hat  r egar dl ess 
of  t he quant um of  evi dence needed t o sat i sf y a gi ven st andar d,  a 
pr i or  convi ct i on may be t aken i nt o consi der at i on.  
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i nt o t he cat egor y of  t he f i r st ,  non- commer ci al  dr i ver s.   Ther e 

i s no basi s f or  i mpl i c i t l y  est abl i shi ng a t hi r d cat egor y.  

¶24 We see no r eason t o excl ude t hose f act s gi ven our  

hol di ng i n Lange,  whi ch r ecogni zes t he appr opr i at eness of  

consi der i ng pr i or  convi ct i ons i n a pr obabl e cause det er mi nat i on,  

and gi ven t he hi gh r el evance of  pr i or  convi ct i ons i n t hi s case 

because t he st at ut e dr ast i cal l y changes t he PAC appl i cabl e t o 

t he suspect ,  f r om . 08 t o . 02.   The ci r cui t  cour t  f ound t hat  such 

f act s wer e known t o t he of f i cer  at  t he t i me when he det er mi ned 

t hat  pr obabl e cause exi st ed t o r equest  a PBT br eat h sampl e.    

¶25 We next  addr ess whet her ,  gi ven t hose f act s,  pr obabl e 

cause exi st ed t o r equest  t he br eat h sampl e f or  t he PBT.   We have 

of t en st at ed t he pr i nci pl e t hat  pr obabl e cause i s a 

det er mi nat i on made " l ooki ng at  t he t ot al i t y of  t he 

c i r cumst ances"  and i s a " f l exi bl e,  common- sense measur e of  t he 

pl ausi bi l i t y  of  par t i cul ar  concl usi ons about  human behavi or . "  

Lange,  317 Wi s.  2d 383,  ¶20.   The appl i cabl e st andar d of  

pr obabl e cause est abl i shed i n Renz t o r equest  a br eat h sampl e 

was " a quant um of  pr oof  t hat  i s  gr eat er  t han t he r easonabl e 

suspi c i on necessar y t o j ust i f y an i nvest i gat i ve st op,  and 

gr eat er  t han t he ' r eason t o bel i eve'  necessar y t o r equest  a PBT 

f r om a commer ci al  dr i ver ,  but  l ess t han t he l evel  of  pr oof  

r equi r ed t o est abl i sh pr obabl e cause f or  ar r est . "   Renz,  231 

Wi s.  2d at  317.   Gi ven t hese gover ni ng pr i nci pl es and t he f act s 

f ound by t he c i r cui t  cour t  and not  chal l enged on appeal ,  we 

concl ude t hat  pr obabl e cause exi st ed under  t he c i r cumst ances of  

t hi s case t o r equest  a br eat h sampl e f or  a PBT.   These f act s ar e 
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enough t o pr ovi de t he quant um of  pr oof  t hi s cour t  det er mi ned was 

r equi r ed i n Renz.  

¶26 I n t hi s case,  bot h t he smel l  of  al cohol  on Goss and 

t he of f i cer ' s knowl edge t hat  Goss coul d dr i nk onl y a ver y smal l  

amount  bef or e exceedi ng t he l egal  l i mi t  t hat  appl i ed t o hi m make 

t he concl usi on t hat  Goss was l i kel y i n v i ol at i on of  t he st at ut e 

hi ghl y pl ausi bl e.   Thi s hol di ng i s f ul l y  consi st ent  wi t h our  

hol di ng i n Renz concer ni ng t he amount  of  pr oof  r equi r ed t o 

r equest  a PBT f r om a non- commer c i al  dr i ver  such as Goss.   Renz 

sai d t he l egi s l at ur e i nt ended t o r equi r e f or  such dr i ver s " a 

quant um of  pr oof  t hat  i s  gr eat er "  f or  pr obabl e cause t han what  

i s r equi r ed t o r equest  a PBT br eat h sampl e f r om a commer ci al  

dr i ver .   I d.   That  st andar d has been met  her e.   We r ei t er at e 

what  we st at ed i n Renz:  t hat  t he l egi s l at ur e pr ovi ded t he PBT as  

a scr eeni ng t ool  f or  of f i cer s i nvest i gat i ng i mpai r ed dr i ver s.  

I d.  at  310.  

¶27 To hol d ot her wi se woul d hamst r i ng t he abi l i t y  of  l aw 

enf or cement  t o i nvest i gat e a suspect ed vi ol at i on of  t he . 02 PAC 

st at ut e.   The or di nar y i nvest i gat i ve t ool s empl oyed i n an 

i nvest i gat i on of  an OWI  case wi t h a . 08 PAC st andar d ar e of  

l i t t l e or  no use wher e t he PAC st andar d i s one f our t h of  t hat  

l evel  because t he or di nar y physi cal  i ndi cat i ons of  i nt oxi cat i on 

ar e not  t ypi cal l y pr esent  i n a per son wi t h t hat  l evel  of  bl ood 

al cohol  cont ent .   The l egi s l at ur e has si gnal ed i t s i nt ent i on t o 

make t he . 02 PAC st at ut e appl i cabl e t o mor e dr i ver s,  and i t  i s  

essent i al  t hat  l aw enf or cement  have t he PBT scr eeni ng t ool  
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pr ovi ded by t he l egi s l at ur e at  i t s  di sposal  i n i nvest i gat i ng 

suspect ed PAC vi ol at i ons such as t he one her e.    

I V.  CONCLUSI ON 

¶28 Thi s case pr esent s a quest i on we have not  pr ev i ousl y 

addr essed:  whet her  pr obabl e cause exi st s t o r equest  a PBT br eat h 

sampl e when t he dr i ver  i s known t o be subj ect  t o a . 02 PAC 

st andar d,  t he of f i cer  knows i t  woul d t ake ver y l i t t l e al cohol  

f or  t he dr i ver  t o exceed t hat  l i mi t ,  and t he of f i cer  smel l s 

al cohol  on t he dr i ver .   We now hol d t hat  under  t hese 

ci r cumst ances,  t her e i s pr obabl e cause suf f i c i ent  t o r equest  a 

br eat h sampl e.   The PBT br eat h sampl e i n t hi s case was r equest ed 

on t he basi s of  pr obabl e cause as t he st at ut e r equi r es,  and we 

t her ef or e af f i r m t he cour t  of  appeal s.  

By the Court.—Af f i r med.  
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